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COURT  RULES- 


SUPREME  COURT  OF  FLORIDA.1 


BRIEFS,  WHEN  FILED  AND  WHAT  TO 
CONTAIN. 

Bale  20.  All  briefs  filed  In  this  court  shall 
be  printed  or  clearly  and  legibly  typewritten. 
The  plaintiff  In  error  or  appellant  shall, 
within  thirty  (30)  days  after  the  return  of 
the  cause,  file  with  the  clerk  of  this  court 
four  copies  of  his  brief  on  the  points  relied 
on,  in  accordance  with  and  confined  to  the 
distinct  specifications  of  error  contained  in 
his  assignments  of  error,  and  each  ground 
of  error  insisted  on  shall  be  argued  and  sepa- 
rately presented  and  numbered  in  proper 
order,  with  citations  of  the  authorities  relied 
upon  in  support  thereof.  In  cases  where  any 
contentions  on  the  evidence  are  made  ref- 
erence to  the  pages  of  the  transcript  where 
such  evidence  may  be  found  must  be  made. 
The  clerk  shall  immediately  transmit  one 
of  such  copies  to  the  opposing  counsel,  and 
the  other  three  copies  shall  be  filed.  The 
defendant  In  error  or  appellee  shall,  in  like 
manner  and  within  twenty  (20)  days  after 
the  filing  of  the  briefs  for  the  plaintiff  in  er- 
ror or  appellant,  file  with  the  clerk  of  this 
court  four  copies  of  his  brief,  one  of  which 
shall  be  immediately  transmitted  by  the 
clerk  to  the  attorney  for  the  plaintiff  in  er- 
ror or  appellant. 

The  plaintiff  in  error  or  appellant  shall 
within  ten  (10)  days  after  the  filing  of  the 


briefs  of  the  defendant  In  error  or  appellee 
file  three  copies  of  such  reply  to  his  adver- 
sary's brief  as  he  may  desire  for  the  use 
of  the  court.  Should  the  plaintiff  In  error 
or  appellant  fall  to  file  his  briefs  as  provided 
for  by  this  rule,  the  cause  may  be  dismissed 
on  motion  of  the  defendant  in  error  or  appel- 
lee, or  by  the  court  of  Its  own  motion.  The 
court  may,  for  good  cause  shown,  grant  fur- 
ther time  to  either  party  for  filing  briefs. 
After  a  case  has  been  submitted  upon  briefs 
as  provided  by  this  rule,  no  supplemental 
briefs  will  be  permitted  to  be  filed  without 
the  consent  of  parties  or  special  order  of  this 
court  This  rule  shall  apply  to  criminal 
cases. 

In  the  Supreme  Court  of  Florida, 

July  18,  1908. 

By  virtue  of  authority  conferred  by  law,  it 
is  hereby  ordered  that  the  foregoing  rule 
number  twenty,  providing  for  the  filing  of 
briefs  In  causes  pending  before  this  court, 
entitled  "Briefs,  When  Filed  and  What  to 
Contain,"  is  hereby  adopted  to  take  effect 
lnstanter.  It  is  further  ordered  that  rule 
number  twenty  (20)  of  the  rules  for  the 
government  of  the  Supreme  Court  of  Florida 
adopted  heretofore  on  June  12,  1905,  be,  and 
the  same  is  hereby  abrogated  and  repealed. 

Done  and  ordered  in  open  court  this  July 
18.  1908. 


*  For  rule  as   previously   adopted,   see   45  South,  v. 
46  SO.  (v)* 
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JOHNSON  t.  CLUTTER  MUSIC  HOUSE. 

(Supreme  Court  of  Florida,  Division  A.  March 
5,  1908.) 

1.  Replevin— Object  oe  Action. 

The  action  of  replevin  is  not  brought  for 
the  purpose  of  recovering  the  amount  which 
might  be  found  to  be  due  from  the  defendant  to 
the  plaintiff  on  account,  but  to  recover  the  prop- 
erty in  dispute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  IS  1-3.] 

2.  Save— Vebdict. 

In  an  action  of  replevin,  where  the  goods 
have  been  redelivered  to  the  defendant  upon  his 
forthcoming  bond,  a  verdict  in  the  following 
form:  "we,  the  jury,  find  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  one  hundred  and 
twenty-six  dollara  and  seventy  cents"— is  fatally 
defective,  and  is  insufficient  to  support  a  judg- 
ment entered  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  f|  360-309.] 

3.  Same— Judgment. 

The  language  of  paragraph  2  of  section 
2188  of  the  General  Statutes  of  1906.  relating 
to  the  judgment  in  an  action  of  replevin,  where 
the  goods  have  been  redelivered  to  the  defend- 
ant upon  his  forthcoming  bond,  is  mandatory ; 
and  a  judgment  is  fatally  defective  which  is  not 
entered  in  substantial  compliance  with  its  re- 
quirements. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  88  388-397.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Escambia  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  the  Clutter  Music  House  against 
Charles  W.  Johnson.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

Jones  ft  Pasco,  for  plaintiff  in  error. 

SHACKLEFORD,  O.  J.  This  is  an  action 
of  replevin,  instituted  by  the  defendant  in  er- 
ror against  the  plaintiff  in  error  in  the  cir- 
cuit court  for  Escambia  county,  to  recover 
the  possession  of  a  piano,  alleged  to  be  of  the 
value  of  $385.  There  was  a  plea  of  not 
guilty.  The  property  was  redelivered  to  the 
defendant  upon  his  forthcoming  bond.  A  trial 
was  had  before  a  Jury,  which  resulted  in  the 
following  verdict:  "We.  the  Jury,  find  a  ver- 
dict in  favor  of  the  plaintiff  in  the  sum  of 
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one  hundred  and  twenty-six  dollars  and  sev- 
enty cents  ($126.70).  T.  N.  Adams,  Foreman." 
Upon  this  verdict  the  following  judgment 
was  entered :  "It  is  therefore  considered  by 
the  court  that  the  said  plaintiff  do  have  and 
recover  of  and  from  the  said  defendant,  as 
principal,  and  Wm.  Ray  and  Win.  Camp,  as 
sureties  upon  the  forthcoming  bond  of  said 
defendant,  the  aforesaid  sum  of  one  hundred 
and  twenty-six  and  70/100  dollars,  together 
with  his  cost  herein  expended  and  now  here 

taxed  at  $  ,  and  that  said  plaintiff  do 

have  execution  therefor,  to  be  levied  on  the 
goods,  chattels,  lands,  and  tenements  of  the 
said  defendant,  and  the  said  sureties  of  the 
forthcoming  bond  and  to  said  plaintiff  de- 
livered." 

A  writ  of  error  to  this  judgment  was  sued 
out,  returnable  to  the  2d  day  of  January. 
1908.  Seven  errors  are  assigned ;  but,  in  view 
of  the  conclusion  which  we  have  reached,  It 
becomes  unnecessary  to  discuss  them  in  de- 
tail. 

We  find  from  the  evidence  that  the  defend- 
ant had  purchased  a  piano  on  the  installment 
plan  from  John  M.  Clutter  for  the  sum  of 
$385,  and  had  executed  a  contract  by  which 
be  agreed  to  pay  $10  cash  and  $10  per  month 
until  the  full  amount  of  the  purchase  price 
was  paid,  with  Interest  from  maturity  at  the 
rate  of  8  per  cent  per  annum.  It  was  also 
stipulated  in  the  contract  that  the  title  was 
to  remain  In  the  seller  until  the  full  amouut 
of  the  purchase  money  had  been  paid.  There 
is  no  occasion  to  set  out  the  other  features 
of  the  evidence. 

The  defendant  filed  both  a  motion  for  a 
new  trial  and  a  motion  in  arrest  of  judgment 
each  of  which  was  overruled,  and  exceptions 
duly  taken  to  the  rulings,  and  these  rulings 
form  the  basis  for  two  of  the  assignments. 

Paragraph  2  of  section  2188  of  the  General 
Statutes  of  1906  provides  that  where  the 
goods  have  been  redelivered  to  the  defendant 
upon  his  forthcoming  bond,  "the  plaintiff 
shall  take  judgment  for  the  property  Itself 
and  against  the  defendant  and  the  sureties 
on  the  forthcoming  bond  of  the  defendant 
for  the  value  of  the  property ;  such  judgment 
to  be  satisfied  by  the  recovery  of  the  proper- 
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ty,  or  of  the  amount  adjudged  against  the 
defendant  and  his  sureties." 

Prior  to  the  adoption  of  the  Revised  Stat- 
utes of  1892,  chapter  3133,  p.  75,  of  the  Laws 
of  1879,  found  as  section  17,  pp.  862,  863,  of 
McClellan's  Digest,  governed,  which  provided 
that,  where  the  property  had  been  redeliver- 
ed to  the  defendant,  the  plaintiff  should  have 
his  option  of  taking  judgment  either  for  the 
value  of  the  property  or  the  property  Itself. 
This  was  changed  by  section  1724  of  the 
Revised  Statutes  of  1892,  which  was  modified 
in  part  by  chapter  5159,  p.  95,  of  the  Laws  of 
1903,  and  was  brought  forward  into  the  Gen- 
eral Statutes  of  1906  as  section  2188.  See 
McGriff  v.  Ried,  37  Fla.  51,  19  South.  339. 
However,  even  prior  to  the  adoption  of  the 
Revised  Statutes  of  1892,  judgment  had  to  be 
entered  either  for  the  value  of  the  property 
or  the  property  itself.  In  other  words,  the 
action  of  replevin  is  not  brought,  like  the  ac- 
tion of  assumpsit,  for  example,  for  the  pur- 
pose of  recovering  the  amount  which  might 
be  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  account,  but  to  recover  the  prop- 
erty in  dispute.  The  language  of  the  statute, 
which  we  have  copied,  Is  mandatory,  and,  not 
having  been  complied  with  In  the  Instant 
case,  the  verdict  and  judgment  rendered 
therein  are  fatally  defective.  See  Wells  on 
Replevin  (2d  Ed.)  §g  740,  743.  772,  In  fact,  the 
entire  chapter  24 ;  Shlnn  on  Replevin,  S§  603, 
604,  621,  623,  625:  Cobbey  on  Replevin,  ft$ 
1061,  1062.  1078;  18  Ency.  PI.  &  Pr.  572,  574, 
578;  Spencer  v.  Bell,  109  N.  C.  39,  13  S.  E. 
704.  The  discussion  In  Holllday  v.  McKinne, 
22  Fla.  153,  and  Scotch  Manufacturing  Co.  v. 
Carr,  53  Fla.  480,  43  South.  427.  will  also 
prove  of  service. 

The  verdict  being  fatally  defective,  no  val- 
id judgment  could  be  entered  thereon,  and 
for  this  reason  the  judgment  must  be  re- 
versed. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
concwr  In  the  opinion. 


NICHOLS  v.  LEWIS.  Sheriff. 

(Supreme  Court  of  Florida.    Nov.  3,  1908.) 

ApPEAii— Review— Divided  Court  —  Affirm- 
ance. 

The  concurrence  of  a  majority  of  the  mem- 
bers of  the  Supreme  Court  sitting  as  one  body 
la  necessary  to  a  decision ;  but,  where  the  mem- 
bers of  the  court  sitting  in  a  cause  on  writ  of 
error  or  appeal  are  equally  divided,  the  judg- 
ment of  the  lower  court  should  be  affirmed,  on 
the  authority  of  State  ex  rel.  Hampton  v.  Mc- 
Clung.  47  Fla.  224,  37  South.  51. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4421-4427.] 

(Syllabus  by  the  Court.) 
In  Banc.   Error  to  Circuit  Court,  Jackson 
County;  Francis  B.  Carter,  Judge. 


Action  between  Walter  Nichols  and  H.  H. 
Lewis,  sheriff.  From  the  judgment,  Nichols 
brings  error.   Affirmed  by  divided  court 

Benj.  S.  Liddon  and  Buford  &  Watson,  for 
plaintiff  in  error.  W.  H.  Ellis,  Atty.  Gen., 
and  J.  Walter  Kehoe,  State's  Atty.,  for  de- 
fendant in  error. 

PER  CURIAM.  In  this  case  Mr.  Chief  Jus- 
tice, SHACKLEFORD,  Mr.  Justice  PARK- 
HILL,  and  Mr.  Justice  WHITFIELD  are  of 
opinion  that  the  judgment  should  be  revers- 
ed, while  Mr.  Justice  TAYLOR,  Mr.  Justice 
COCKRELL,  and  Mr.  Justice  HOCKER  are 
of  opinion  that  the  judgment  should  be  af- 
firmed. Under  these  circumstances,  upon  the 
authority  of  State  ex  re>.  Hampton  v.  Mc- 
Clung,  47  Fla.  224,  37  South.  51,  the  judg- 
ment should  be  affirmed;  and  It  is  so  ordered. 


RANDALL  et  al.  v.  L'ENGLE. 

(Supreme  Court  of  Florida.   Oct.  31,  1906.  On 
Rehearing,  Nov.  27,  1906.) 

Appeal— Review— Divided  Cocbt  —  Affirm- 
ance. 

The  concurrence  of  a  majority  of  the  mem- 
berg  of  the  Supreme  Court  sitting  as  one  body 
is  necessary  to  a  decision ;  but,  where  the  mem- 
bers of  the  court  sitting  in  a  cause  on  writ  of 
error  or  appeal  are  equally  divided,  the  judg- 
ment of  the  lower  court  should  be  affirmed,  on 
the  authority  of  State  ex  rel.  Hampton  y.  Mc- 
Clung,  47  Fla.  224,  37  South.  51. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  3.  Appeal  and  Error,  §§  4421-4427.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Bill  by  A.  B.  Randall,  Individually  and  as. 
trustee,  and  others,  against  John  O.  L'Engle, 
executor  of  Lizzie  Ivey.  Decree  for  defend- 
ant, and  plaintiffs  appeal.  Affirmed  by  di- 
vided court 

M.  O.  Jordan,  Owen  &  Smith,  and  A.  W. 
Cockrell  &  Son,  for  appellants*.  E.  J.  L'Engle 
and  I.  Zacharias  (R.  P.  Daniel,  Jr.,  on  the 
brief),  for  appellee. 

PER  CURIAM.  In  this  case  Mr.  Chief  Jus- 
tice SHACKLEFORD,  the  Honorable  JOHN 
W.  M ALONE,  Circuit  Judge,  sitting  in  the 
place  of  Mr.  Justice  COCKRELL,  disquali- 
fied, and  Mr.  Justice  WHITFIELD  are  of 
the  opinion  that  the  decree  should  be  revers- 
ed, while  Mr.  Justice  TAYLOR,  Mr.  Justice 
HOCKER,  and  Mr.  Justice  PARKHILL  are 
of  the  opinion  that  the  decree  should  be  af- 
firmed. Under  these  circumstances,  upon  the 
authority  of  State  ex  rel.  Hampton  v.  Mc- 
Clung,  47  Fla.  224,  37  South.  51,  Commercial 
Bank  v.  Towers,  48  Fla.  250,  87  South.  742, 
Holton  v.  Patterson,  49  Fla.  178,  38  South. 
852,  and  Mugge  v.  Tate,  Jones  &  Oo.  (Fla.> 
41  South.  603,  an  order  will  be  entered  af- 
firming the  decree.   It  is  so  ordered. 


Digitized  by  Google 


Fla.)  INTERNATIONAL 


INTERNATIONAL  KAOLIN  CO.  et  al.  v. 
VAUSE. 

(Supreme  Court  of  Florida.  Feb.  12,  1908.) 

1.  Corporations  —  Conveyances  By  —  Wit- 
nesses. 

Under  the  provisions  of  section  2459,  Gen 
St.  1906  (section  1955,  Rev.  St.  1892),  whether 
it  is  necessary  to  their  validity  that  the  deeds 
of  corporations  conveying  land  shall  be  witness- 
ed by  subscribing  witnesses — quaere? 

2.  Same— Execution  and  Acknowledgment. 

A  trust  deed  or  mortgage  was  executed,  at- 
tested, and  proven  for  record  by  two  corpora- 
tions in  the  state  of  New  York  in  the  following 
form: 

"In  witness  whereof,  the  parties  hereto  have 
caused  their  respective  corporate  names  to  be 
hereunto  subscribed  by  their  respective  presi- 
dents, thereto  duly  authorized,  and  their  re- 
spective corporate  seals  to  be  hereto  affixed  and 
attested  by  their  respective  secretaries,  on  the 
day  and  year  first  above  written. 

"International  Koalin  Company, 
"Charles  D.  Haines,  President, 
"[Corporate  Seal.] 
"Attest:    Stephen  J.  Brown,  Secy. 

"City  Trust  Company  of  New  York, 
"By  J.  R  Curran,  Pt 
"[Corporate  Seal.] 
"Attest:   W.  W.  Lee,  Secretary. 
"As  to  City  Trust  Co. : 
"W.  J.  Eck. 
"W.  Smith. 

"In  presence  of,  as  to  International  Kaolin 
Company  and  the  signature  of  Charles  D. 
Haines,  as  President,  and  Stephen  J.  Brown, 
as  Secretary: 
"H.  MeGonegal, 
"Geo.  F.  Bentley. 
"State  of  New  York,  County  of  New  York— ss. : 
"On  the  first  day  of  August,  in  the  year  one 
thousand  uine  htfndred  and  two,  before  me  per- 
sonally came  Charles  D.  Haines,  to  me  known, 
who,  being  by  me  duly  sworn,  did  depose  and 
say  that  he  then  resided  at  Kinderhook,  Colum- 
bia county,  New  York ;  that  he  was  then  presi- 
dent of  the  International  Kaolin  Company,  one 
of  the  two  corporations  described  in  and  which 
executed  the  foregoing  instrument;    that  he 
knew  the  seal  of  said  corporation ;   that  the 
seal  affixed  to  said  instrument  was  the  said  cor- 
porate seal ;  that  it  was  so  affixed  by  order  of 
the  board  of  directors  of  said  corporation;  and 
that  he  signed  his  name  thereto  by  like  order. 

"Geo.  F.  Bentley, 
"Notary  Public,  New  York  County. 
"(Notary's  Official  Seal.]" 

Then  follows  a  certificate,  under  the  hand  and 
official  seal  of  the  clerk  of  the  county  of  New 
York  and  of  the  Supreme  Court  for  said  county, 
which  is  a  court  of  record,  attesting  that  the 
■aid  notary,  Geoi  F.  Bentley,  was  a  duly  com- 
missioned and  sworn  notary  public  in  and  for 
said  state  and  county,  and  as  such  duly  au- 
thorized to  take  such  acknowledgments,  and  that 
he  was  well  acquainted  with  the  signature  of 
such  notary,  and  that  the  signature  to  such  cer- 
tificate he  believed  to  be  the  genuine  signature 
of  such  notary. 

Then  follows  the  proof  of  the  execution  of 
such  mortgage  by  the  City  Trust  Company  of 
New  York,  trustee,  in  acceptance  of  the  trust 
therein  created,  in  identically  the  same  form. 

Held,  that  said  mortgage  was  validly  executed, 
attested,  and  witnessed,  if  witnesses  thereto  be 
necessary,  and  proven  for  record  substantially 
in  compliance  with  the  requirements  of  our  stat- 
utes, and  that  such  proof  thereof  lawfully  enti- 
tled it  to  record  in  this  state. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §8  1857-1861.] 
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8.  Recobds  —  Defects  —  Liberal  Construc- 
tion in  Favor  of  Proof  of  Execution. 
It  is  not  the  policy  of  our  law  to  nullify 
records,  wherever  substance  is  found.  Clerical 
errors  and  technical  omissions  should  be  disre- 
garded, and  a  substantial  compliance  with  the 
statute  should  be  held  to  be  sufficient.  The  in- 
strument acknowledged  may  be  resorted  to  in 
aid  of  both  the  execution  and  acknowledgment 
thereof;  and  a  liberal  construction  should  be 
applied  in  favor  of  sustaining  the  proof  of  the 
execution  of  deeds  and  other  instruments  requir- 
ed to  be  proven  for  record. 

4.  Deeds— Delivery— Record. 

The  recording  of  a  deed  is  equivalent  to  a 
formal  delivery  thereof,  in  the  absence  of  any 
showing  of  fraud  on  the  grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §§  136-139.] 

5.  Mobtoages  —  Foreclosure  of  Mortoaoe— 
Bill— Sufficiency. 

An  allegation  in  a  bill  for  foreclosure  of 
mortgage  to  the  effect  that  the  interest  of  a  de- 
fendant named  therein,  if  any,  has  accrued  sub- 
sequently to  the  mortgage  and  is  subject  to  the 
lien  thereof,  sufficiently  shows  that  such  defend- 
ant is  a  proper  party,  and  is  not  demurrable  as 
stating  no  cause  of  action  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  9  1316.] 

6.  Appeal— Review  —  Discretion  of  Lower 
Court— Time  of  Filing  Pleadings. 

Trial  courts  are  vested  with  a  wide  discre- 
tion In  the  matter  of  extension  of  the  rule-pre- 
scribed times  for  filing  pleadings,  and  no  exer- 
cise of  such  discretion  will  be  interfered  with 
by  an  appellate  court,  unless  it  is  a  plain  abuse 
thereof,  to  the  unjustifiable  detriment  of  the 
party  or  parties. 

7.  Equity— Amendment  of  Bill— Aftkb  An- 
swer. 

After  a  defendant  to  a  bill  has  filed  an  an- 
swer thereto,  the  complainant  cannot,  under  our 
equity  rule  No.  42,  amend  his  bill  without  ob- 
taining an  order  from  the  judge  granting  leave 
to  amend.  If  in  such  case  he  amends  Bis  bill 
without  such  order  from  the  judge,  a  decree  pro 
confesso  and  final  decree  against  such  defend- 
ant is  not  authorized  upon  his  failure  to  answer 
the  bill  as  so  amended,  and  there  is  no  error 
in  vacating  a  decree  pro  confesso  and  final  de- 
cree entered  under  such  circumstances. 
(Syllabus  by  the  Court.) 

In  Banc.  Appeal  from  Circuit  Court,  Lake 
County ;  William  S.  Bulloch,  Judge. 

Bill  by  Francis  Vause,  trustee,  against  the 
International  Kaolin  Company,  Frank  B.  Col- 
ton,  trustee,  and  others.  None  of  the  de- 
fendants, except  Frank  B.  Colton,  as  trustee, 
Interposed  any  defense,  and  from  interlocu- 
tory rulings,  overruling  his  demurrer  to  the 
original  bill,  and  denying  his  various  mo- 
tions to  dismiss  the  original  and  amended 
bills,  and  to  dismiss  the  cause,  all  of  the  de- 
fendants appeal.   Affirmed  and  remanded. 

Wm.  Hocker,  for  appellants.  Thos.  Emmet 
Wilson,  for  appellee. 

TAYLOR,  J.  The  appellee,  hereinafter  re- 
ferred to  as  the  "complainant,"  as  trustee  for 
the  bondholders  secured  by  a  mortgage  trust 
executed  by  the  International  Kaolin  Com- 
pany, a  corporation,  filed  his  bill  for  the 
foreclosure  of  such  mortgage  against  the  ap- 
pellants, hereinafter  referred  to  as  the  "de- 
fendants," in  the  circuit  court  of  Lake  coun- 
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ty.  None  of  the  defendants  to  the  bill  Inter- 
posed any  defense,  except  the  defendant 
Frank  B.  Colton,  as  trustee,  who  demurred 
to  the  original  bill,  and,  upon  his  demurrer 
being  overruled,  answered  said  bill,  incor- 
porating in  his  answer  a  plea  setting  up  fail- 
ure to  make  a  necessary  party  defendant 
Various  motions  were  made  by  the  same  de- 
fendant to  dismiss  the  original  and  amend- 
ed bill,  and  to  dismiss  the  cause,  all  of  which 
motions  were  denied,  and  from  these  inter- 
locutory rulings,  overruling  the  defendant 
Colton'a  demurrer  to  the  original  bill,  and 
denying  his  various  motions  to  dismiss  the 
original  and  amended  bills,  and  to  dismiss 
the  cause,  all  of  said  defendants  have  taken 
their  appeal  to  this  court,  assigning  said 
Interlocutory  orders  as  error;  there  being 
four  assignments  of  error. 

The  third  of  these  assignments  challenges 
the  correctness  of  the  court's  order  overrul- 
ing the  defendant  Cotton's  demurrer  to  the 
original  bill.  The  grounds  of  this  demurrer 
are  In  substance  as  follows: 

(1)  No  equity  in  the  bill. 

(2)  That  the  mortgage  sought  to  be  fore- 
closed is  not  properly  witnessed. 

(3)  That  said  mortgage  is  not  properly  ac- 
knowledged. 

(4)  That  It  does  not  appear  that  said  mort- 
gage was  entitled  to  be  recorded  in  the  public 
records. 

(6)  That  It  does  not  appear  that  the  Inter- 
est of  this  defendant  is  subject  to  any  rights 
the  complainant  may  have. 

(6)  That  in  the  absence  of  proper  acknowl- 
edgment and  record  of  said  mortgage  sought 
to  be  foreclosed  it  is  necessary  for  complain- 
ant to  allege  actual  notice  to  subsequent  In- 
cumbrancers of  the  existence  of  same. 

(7)  That  the  allegation  in  the  bill  that  the 
Interest  of  this  defendant  has  accrued  subse- 
quent to  the  lien  of  the  mortgage  sought 
to  be  foreclosed,  and  Is  inferior  thereto,  is 
an  insufficient  allegation,  without  alleging  or 
showing  actual  or  constructive  notice  of  the 
mortgage  sought  to  be  foreclosed. 

(8)  That  It  does  not  appear  that  the  com- 
plainanf  is  entitled  to  maintain  this  suit. 

The  court  below  made  the  proper  order  In 
overruling  the  said  demurrer  to  the  original 
bill.  That  there  is  equity  In  the  bill  is  fully 
substantiated  by  a  bare  reading  thereof. 

The  grounds  of  the  demurrer  most  earnest- 
ly contended  for  here  are  those  questioning 
the  form  of  the  execution,  witnessing,  and 
proof  for  record  of  the  mortgage  sought  to 
be  foreclosed;  but  there  is  no  merit  In  the 
contentions  of  the  appellant  In  these  respects. 
Incorporated  in  the  body  of  the  mortgage  it- 
self, made  an  exhibit  to  the  bill  in  the  form 
of  preambles,  are  the  resolutions  adopted 
by  the  stockholders  of  the  corporate  mort- 
gagor, authorizing  its  board  of  directors  to 
issue  the  bonds  in  question  to  be  secured  by 
a  trust  deed  or  mortgage  of  all  of  Its  proper- 
ties and  franchise  in  such  manner  and  on 
such  terms  and  conditions  as  to  the  said 


board  of  directors  shall  seem  necessary,  and 
directing  that  such  mortgage  shall  be  duly  ex- 
ecuted In  the  name  of  said  company,  by  Its 
president,  and  sealed  with  its  corporate  seal, 
attested  by  its  secretary,  as  may  be  deter- 
mined by  said  board  of  directors.  Also  in- 
corporated therein  are  the  resolutions  adopt- 
ed by  the  board  of  directors  of  said  corporate 
mortgagor,  directing  and  providing  for  the 
terms  and  conditions  and  form  of  the  bonds 
and  attached  interest  coupons  to  be  Issued, 
and  for  the  form,  terms,  and  conditions  of 
the  trust  deed  or  mortgage  to  be  executed 
and  delivered  for  their  security,  by  one  of 
which  resolutions  it  was  resolved  "that  the 
president  of  this  company  be  and  he  hereby  Is 
authorized,  for  and  on  behalf  of  tills  com- 
pany, and  as  its  act  and  deed,  to  affix  Its  cor- 
porate seal  to  said  mortgage  or  deed  of  trust 
and  to  said  bonds  and  obligations,  and  to 
sign  the  same  in  the  name  of  this  company  as 
such  president,  and  to  cause  the  same  to  be 
duly  attested  by  the  secretary  of  this  com- 
pany, and  when  so  executed  in  due  form  of 
law  to  deliver  and  record  the  said  mortgage 
or  deed  of  trust."  And  in  said  resolutions  of 
said  board  of  directors  so  Incorporated  In 
said  mortgage  it  is  further  recited:  "And  the 
draft  or  form  of  the  said  mortgage  or  deed 
of  trust,  as  contained  in  this  indenture,  be- 
ing now  duly  submitted  to,  and  read  and 
examined  by,  the  board  of  directors  of  the 
company  at  this  present  meeting,  and  the 
same  having  been  found  satisfactory,  it  was 
further  unanimously-  resolved  that  the  mort- 
gage or  deed  of  trust,  so  to  be  executed,  de- 
livered, and  recorded  by  the  president  and 
secretary  of  this  company,  as  above  authoriz- 
ed and  directed,  shall  be  in  the  form  now 
submitted,  which  form  Is  hereby  adopted, 
ratified,  and  approved."  The  mortgage  Is 
executed  and  attested  In  the  following  form: 
"In  witness  whereof,  the  parties  hereto 
have  caused  their  respective  corporate  names 
to  be  hereunto  subscribed  by  their  respective 
presidents,  thereto  duly  authorized,  and  their 
respective  corporate  seals  to  be  hereto  af- 
fixed and  attested  by  their  respective  secre- 
taries, on  the  day  and  year  first  above  writ- 
ten. 

"International  Kaolin  Company, 
"Charles  D.  Haines,  President 
"[Corporate  Seal.] 
"Attest:  Stephen  J.  Brown,  Secretary. 

"City  Trust  Company  of  New  York, 
"By  J.  R.  Curran,  Pt 
"[Corporate  Seal.] 
"Attest:  W.  W.  Lee,  Secy. 
"As  to  City  Trust  Co.: 
"W.  J.  Eck. 
"W.  Smith. 

"In  presence  of,  as  to  International  Kaolin 
Company  and  the  signature  of  Charles  D. 
Haines,  as  President  and  Stephen  J. 
Brown,  as  Secretary: 

"H.  McGonegal. 

"Geo.  F.  Bentley." 
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And  the  proof  of  such  mortgage  for  rec- 
ord Is  as  follows: 

"State  of  New  TOrk,  County  of  New  York 

"On  the  first  day  of  August,  In  the  year 
one  thousand  nine  hundred  and  two,  before 
me  personally  came  Charles  D.  Haines,  to  me 
known,  who  being  by  me  duly  sworn,  did 
depose  and  say  that  be  then  resided  at  Kind- 
erhook,  Columbia  county,  New  York ;  that  he 
was  then  president  of  the  International  Kaol- 
in Company,  one  of  the  two  corporations  de- 
scribed in  and  which  executed  the  foregoing 
instrument;  that  he  knew  the  seal  of  said 
corporation ;  that  the  seal  affixed  to  said  in- 
strument was  the  said  corporate  seal ;  that  it 
was  so  affixed  by  order  of  the  board  of  direc- 
tors of  said  corporation ;  and  that  he  signed 
his  name  thereto  by  like  order. 
-[Notary's  Official  Seal.]   Geo.  P.  Bentley, 

"Notary  Public,  New  York  County." 

Then  follows  a  certificate  oyer  the  hand 
and  official  seal  of  the  clerk  of  the  county 
of  New  York,  state  of  New  York,  and  clerk 
of  the  Supreme  Court  for  said  county,  the 
same  being  a  court  of  record,  attesting  that 
the  above-named  George  'P.  Bentley  was  a 
duly  commissioned  and  sworn  notary  public 
in  and  for  said  state  and  county,  and  as  such 
duly  authorized  to  take  such  acknowledg- 
ments, and  that  he  was  well  acquainted  with 
the  handwriting  of  such  notary,  and  verily 
believed  the  signature  to  such  certificate  of 
proof  was  the  genuine  signature  of  such  no- 
tary. 

The  proof  of  the  execution  of  such  mort- 
gage made  by  the  president  of  the  City  Trust 
Company  of  New  York,  trustee,  named  in 
such  trust  mortgage,  in  acceptance  of  the 
trust  therein  created,  Is  in  identically  the 
same  form. 

In  so  far  as  the  objection  to  the  form  of 
the  attestation  of  this  instrument  by  the  wit- 
nesses thereto  Is  concerned,  our  statute  (sec- 
tion 2459,  Gen.  St.  1906;  section  1955,  Rev. 
St  1892)  provides  as  follows:  "Any  corpora- 
tion may  convey  lands  by  deed  sealed  with 
its  common  seal  and  signed  In  Its  name  by 
the  president  or  chief  executive  officer  of 
the  corporation."  Under  this  provision  of 
our  law  It  would  seem  that  the  deeds  of  cor- 
porations are  not  required  to  be  witnessed 
by  subscribing  witnesses,  but  that  our  stat- 
ute recognizes  the  doctrine,  universally  ob- 
taining, that  corporations  in  such  matters 
speak  and  act  through  their  corporate  seals. 
But,  however  this  may  be,  we  think  that  the 
mortgage  In  question  is  not  only  validly  ex- 
ecuted, but  that  It  is  properly  attested  by 
witnesses,  if  witnesses  thereto  are  necessary 
to  its  validity;  and  we  think,  too,  that  It  Is 
properly  proven  for  record  to  entitle*  it  to 
be  recorded  in  the  public  records  of  this 
state.  The  following  cases  will  be  found  to 
establish  the  rule  here  that  It  is  not  the 
policy  of  our  law  to  nullify  records  wherever 


substance  is  found,  and  that  clerical  errors 
and  technical  omissions  should  be  disregard- 
ed, and  that  a  substantial  compliance  with 
the  statute  is  sufficient  Hogans  v.  Carruth, 
19  Fla.  84;  Einstein's  Sons  v.  Shouse,  24  Fla. 
490,  5  South.  380;  Summer  v.  Mitchell,  29  Fla. 
179,  10  South.  562,  14  L.  R.  A.  815,  80  Am. 
St  Rep.  106.  In  this  case  it  Is  held  in  effect 
that  the  instrument  acknowledged  may  be 
looked  to  in  aid  of  the  acknowledgment  there- 
of, and  of  the  execution  thereof.  Cleland  v. 
Long,  84  Fla.  353,  16  South.  272.  In  this 
case  It  is  held  that  a  liberal  construction  ob- 
tains In  favor  of  sustaining  the  proof  of  the 
execution  of  deeds  and  other  Instruments  re- 
quired to  be  proven  for  record.  Jackson  v. 
Haisley,  35  Fla.  587,  17  South.  631;  Smith  v. 
Philips,  51  Fla.  327,  41  South.  527;  Rlchbourg 
v.  Rose,  53  Fla.  178,  44  South.  69;  East  Coast 
Lumber  Co.  v.  Ellis- Young  Co.  (decided  here 
at  the  present  term)  45  South.  826;  Bradley 
Fertilizer  Co.  v.  Pace,  80  Fed.  862,  26  C.  C. 
A.  198.  In  the  case  of  Levy  v.  Cox,  22  Fla. 
546,  It  is  held  that  the  recording  of  a  deed 
is  equivalent  to  a  delivery  thereof,  in  the 
absence  of  any  fraud  on  the  grantor.  In  the 
case  of  Union  Bank  of  Florida  v.  Call,  5  Fla. 
409,  it  is  held  that  a  deed  signed  by  the  presi- 
dent and  under  the  seal  of  a  corporation 
prima  facie  Is  valid,  and  the  burden  of  show- 
ing that  It  was  done  fraudulently,  or  without 
authority,  devolves  on  the  party  contesting 
It.  Under  this  rule,  when  a  bill  for  foreclo- 
sure exhibits  a  mortgage  signed  by  the  presi- 
dent and  under  the  seal  of  a  corporation,  it 
makes  oat  such  a  prima  fade  case  of  right 
In  the  complainant  as  that  It  would  require 
an  answer  to  raise  an  issue  as  to  the  validity 
of  such  mortgage.  A  demurrer  cannot  raise 
It  As  to  that  ground  of  said  demurrer  that 
questions  the  sufficiency  of  the  allegations  of 
the  bill  to  the  effect  that  the  Interest  of  the 
demurring  defendant  accrued  subsequently  to 
the  lien  of  complainant's  mortgage  and  Is 
inferior  thereto,  there  is  no  merit  In  the 
case  of  McCoy  v.  Boley,  21  Fla.  803,  it  is 
held  that  an  allegation,  in  a  bill  to  foreclose 
a  mortgage,  that  a  defendant's  interest  if  he 
has  any,  has  accrued  subsequently  to  the 
mortgage  and  Is  subject  to  the  Hen  thereof, 
sufficiently  shows  that  he  Is  a  proper  party, 
and  Is  not  demurrable  as  stating  no  cause 
of  action  against  him.  The  last  ground  of 
the  demurrer  contends  that  said  bill  for  fore- 
closure does  not  show  that  the  complainant 
therein  Is  entitled  to  maintain  the  suit 
There  Is  no  merit  in  this  contention.  The 
mortgage  was  made  originally  to  the  City 
Trust  Company  of  New  York,  as  trustee  for 
the  bondholders  secured  thereby,  and  makes 
full  provision  for  the  discharge  of  such 
trustee  named  therein  at  any  time,  and  for 
the  substitution  by  the  bondholders  of  anoth- 
er trustee  In  Its  place  and  stead,  with  all  of 
its  rights  and  powers.  The  bill  alleges  that 
the  trustee  originally  named  In  the  mortgage 
was  duly  discharged,  and  the  complainant 
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duly  substituted  and  made  trustee  In  its 
place  and  stead,  In  conformity  with  the  pro- 
visions of  such  mortgage.  This  shows  suffi- 
ciently the  right  of  the  complainant,  as  trus- 
tee, to  maintain  the  suit. 

The  defendant  Frank  B.  Oolton  filed  an 
answer  to  the  original  bill,  In  which  he  in- 
corporated a  plea  alleging  a  failure  to  make 
a  necessary  party  defendant  to  the  bill.  The 
complainant,  after  this  answer  and  plea  were 
filed,  without  leave  of  the  court  being  first 
granted,  filed  amendments  to  his  original  bill, 
and  upon  the  failure  of  the  defendant  Col- 
ton  to  answer,  demur,  or  plead  to  this  amend- 
ed bill  the  complainant  caused  decree  pro 
confesso  to  be  entered  against  him,  procured 
the  appointment  of  a  master  to  take  testi- 
mony, and  upon  the  filing  of  the  master's  re- 
port obtained  ex  parte  from  the  judge  a  final 
decree  of  foreclosure  against  all  the  defend- 
ants as  prayed.  Afterwards,  upon  the  mo- 
tion of  the  defendant  Colton,  made  upon  the 
ground  that  said  decree  pro  confesso  as  to 
him  was  irregular  and  void,  because  the 
amended  bill,  for  failure  to  answer  which 
said  pro  confesso  was  entered,  had  been  filed 
after  said  defendant  had  answered  and  plead- 
ed to  the  original  bill,  and  without  any  leave 
of  court  being  first  obtained  for  Its  filing,  the 
Judge  vacated  and  set  aside  said  final  de- 
cree and  decree  pro  confesso,  and  the  order 
referring  the  cause  to  a  master,  and  granted 
time  to  said  defendant  Colton  to  answer,  de- 
mur to,  or  plead  to  said  amended  bin,  and 
made  a  further  order  to  the  effect  that  the 
amended  bill  be  taken  and  considered  as  be- 
ing filed  by  leave  of  the  court  on  the  date 
of  its  filing,  to  wit,  December  8,  1906.  There 
were  several  motions  by  the  defendant  Col- 
ton to  dismiss  the  original  and  amended  bills 
for  failure  on  the  part  of  complainant  to  file 
replication  to  said  defendant's  answer  to  the 
original  bill  and  to  strike  from  the  files  said 
amended  bill  because  same  was  filed  without 
leave  of  the  court.  The  denial  of  these  vari- 
ous motions  is  assigned  as  error  by  the  de- 
fendant Colton.  It  will  be  of  no  utility  to 
discuss  these  various  motions  in  further  de- 
tail than  to  say  that  in  effect  the  rulings  of 
the  Judge  thereon  amounted  to  extensions  of 
the  time  for  the  filing  of  pleadings  as  pre- 
scribed by  the  rules,  and  In  which  matter 
the  trial  courts  are  vested  with  a  wide  dis- 
cretion, the  exercise  of  which  win  not  be  in- 
terfered with  by  an  appellate  court,  unless 
plainly  abused,  to  the  unjustifiable  detri- 
ment of  the  party  or  parties.  In  the  rulings 
complained  of  here  there  Is  no  such  abuse  of 
the  Judicial  discretion  made  to  appear  as 
will  warrant  us  in  holding  any  of  said  rul- 
ings to  be  error. 

The  appellee,  the  complainant  below,  as- 
signs as  error  the  order  of  the  court  vacating 
the  final  decree  and  decree  pro  confesso  as  to 
the  defendant  Colton.  There  was  no  error 
here.  Rule  42  of  equity  rules  provides  that 
after  the  filing  of  an  answer,  plea,  or  demur- 


rer the  complainant  may,  upon  motion  or 
petition,  without  notice,  obtain  an  order  from 
the  court  or  Judge  to  amend  his  bill.  This 
rule  was  wholly  ignored  by  the  complainant 
in  filing  his  amended  bill.  He  made  neither 
motion  nor  petition  for  leave  from  the  Judge 
to  file  same,  and  obtained  no  such  leave,  and 
consequently  its  filing  was  altogether  Irregu- 
lar and  unauthorized,  and  the  failure  of  the 
defendant  Colton  to  notice  It  with  an  answer 
or  other  pleading  did  not  authorize  the  entry 
of  a  decree  pro  confesso  thereon,  or  a  final 
decree.  Particularly  were  such  decrees,  pro 
confesso  and  final,  unauthorized  under  these 
circumstances,  when  the  defendant  Colton 
had  on  file  an  answer  to  the  original  bill. 

No  error  appearing,  the  orders  appealed 
from  in  said  cause  are  hereby  affirmed,  at 
the  cost  of  the  appellant,  Prank  B.  Colton, 
and  the  cause  is  remanded  for  such  further 
proceedings  as  shall  be  consonant  with  equi- 
ty practice. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
WHITFIELD,  and  PARKHILL,  JJ.,  concur. 

HOCKER,  J.,  did  not  participate. 


CROSS  v.  ROBINSON  POINT  LUMBER  CO. 
(Supreme  Court  of  Florida.  Division  B.  Feb. 
25,  1908.) 

1.  Writ  of  Erbob— Review — Presumptions— 
Matters  Shown  bt  Recobd. 

Where,  in  a  suit  in  ejectment,  the  typewrit- 
ten transcript  of  the  record  shows  that  a  deed 
was  Introduced  in  evidence,  with  the  word 
"Seal,"  inclosed  in  parentheses,  following  the 
names  of  the  grantors  signed  to  the  deed,  an  ob- 
jection that  the  deed  was  without  a  seal  is  not 
sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3805.] 

2.  Ejectment — Evidence — Admissibility. 

Where,  in  ejectment,  the  depositions  of  two 
old  persons  were  offered  in  evidence  containing 
a  writing  offered  as  a  deed  made  by  them  in 
1874,  which  does  not  describe  the  land  in  con- 
troversy and  is  not  under  seal,  and  also  an  affi- 
davit of  one  of  them,  made  afterwards,  to  the 
effect  that  he  bad  executed  a  deed  of  the  lands  in 
controversy  to  a  person  through  whose  heirs 
the  defendant  seeks  to  bold  the  property,  in 
1859  or  in  1800,  and  that  when  he  subsequently 
made  a  deed  of  the  said  land  to  a  person  through 
whom  the  plaintiff  claims  the  land,  the  affiant 
thought  he  was  duplicating  the  original  deed 
made  in  1859  or  18G0,  the  court  committed  no 
error  in  striking  the  deed  and  affidavit  from  the 
depositions,  although  the  party  offering  the  dep- 
ositions in  evidence  claimed  the  right  to  do  so 
to  avoid  the  contradictions  and  unfavorable  tes- 
timony contained  in  the  depositions. 

3.  Deeds— Attestation  —  Witnesses  —  Com- 
petency. 

A  deed  was  offered  in  evidence  by  the  plain- 
tiff as  a  link  in  his  title,  which  was  attested  by 
a  witness  thereto,  who  furnished  a  part  of  the 
purchase  money  for  the  land,  and  the  title  was 
taken  by  the  grantee  in  trust  for  this  witness 
and  the  person  who  furnished  the  rest  of  the 
purchase  money.  The  grantee  in  the  deed  sold 
and  conveyed  the  land  before  the  suit  in  this 
case  was  brought,  and  divided  the  purchase  mon- 
ey between  the  witness  to  the  deed  and  the  oth- 
er person  entitled  thereto.   The  deed  on  its  face 
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«lid  not  show  the  interest  of  the  witness,  and  It 
«lo«»  not  appear  that  the  plaintiff,  at  the  time 
of  the  purchase  and  conveyance  of  the  property, 
hud  any  knowledge  that  the  witness  to  the  deed 
had  any  interest  therein  when  it  was  executed. 
Held,  under  these  circumstances,  applying  our 
statute  removing  the  disability  of  witnesses  on 
account  of  interest,  that  the  witness  to  the  deed 
was  not  incompetent  as  an  attesting  witness 
thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §§  104-110.] 

4.  BraOTHXHT— AlTTJBHATIVX  CHARGE. 

There  is  no  error  in  giving  an  affirmative 
charge  in  favor  of  the  plaintiff  in  an  action  of 
ejectment,  who  has  shown  title  to  the  property 
in  dispute,  when  it  appears  that  the  defendant 
was  simply  a  trespasser. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Santa  Rosa  Coun- 
ty ;  J.  Emmet  Wolfe,  Judge. 

Ejectment  by  the  Robinson  Point  Lumber 
Company  against  C.  T.  Cross.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Maxwell  ft  Reeves,  for  plaintiff  In  error. 
T.  P.  West,  for  defendant  In  error. 

HOOKER,  J.  The  defendant  In  error 
brought  an  action  of  ejectment  against  the 
plaintiff  in  error  In  the  circuit  court  of  Santa 
Rosa  county  in  November,  1906.  The  case 
was  tried  at  the  spring  term,  1007,  which 
resulted  In  a  verdict  and  judgment  for  the 
plaintiff,  which  the  defendant  seeks  to  re- 
verse on  writ  of  error. 

The  plaintiff  deraigned  title  to  the  lauds 
sued  for,  viz.,  N.  W.  %  and  W.  %  of  S.  W. 
^4  of  section  34,  township  4  N.,  range  27  W., 
by  Introducing  In  evidence  a  patent  of  the 
United  States,  dated  April  1,  1862,  conveying 
said  lands  to  William  A.  West,  and  by  a  deed 
from  William  A.  West  and  wife,  Mary  C. 
West,  to  M.  A.  Harrison,  dated  December  3, 
1903,  and  by  a  deed  from  M.  A;  Harrison  to 
Mrs.  Florence  Collins,  dated  April  15,  1904, 
and  by  deed  from  Florence  Collins  and  R.  E. 
Collins,  her  husband,  to  Thomas  F.  West, 
dated  July  15,  1904,  and  by  deed  from  Thom- 
as P.  West  and  wife  to  the  Robinson  Point 
Lumber  Company,  a  corporation,  the  plain- 
tiff, dated  July  16,  1905. 

It  was  agreed  that  the  defendant  was  In 
possession  of  the  said  lands  under  a  portion 
of  the  heirs  of  W.  D  J.  Collins  and  Pamella 
A.  Collins,  beginning  December  13,  1905. 

Assignments  1  and  13  are  based  on  the 
ruling  of  the  trial  court  in  overruling  the  ob- 
jections of  the  defendant  to  the  deed  from 
Thomas  F.  West  and  wife 'to  the  Robinson 
Point  Lumber  Company,  the  plaintiff,  and  in 
refusing  to  strike  the  same.  The  objections 
to  the  deed  in  both  Instances  were  that  it  was 
not  sealed. 

In  the  typewritten  transcript  of  the  record 
before  us  the  word  "Seal,"  Inclosed  in  paren- 
theses, follows  the  names  of  Thomas  F. 
West  and  Mrs.  Alma  West,  signed  to  the 
said  deed,  and  the  testimonial  clause  Im- 
mediately preceding  the  signatures  is:  "In 


witness  whereof,  we  have  hereunto  set  our 
hands  and  seals  this  16th  day  of  July,  1905." 
As  the  transcript  must  be  presumed  to  be 
correct,  we  think  it  sufficiently  appears  that 
the  deed  was  sealed.  Langley  v.  Owens,  52 
Fla.  302,  42  South.  457,  and  cases  cited. 

Assignments  2,  5,  7,  8,  10,  •  and  15  are 
treated  together,  as  they  each  relate  to  the 
action  of  the  trial  court  In  striking  from  the 
depositions  of  William  A.  West  and  his  wife, 
Mary  West,  a  copy  of  a  deed  executed  by 
them  to  P.  A.  Collins,  wife  of  W.  D.  J. 
Collins,  in  1874,  and  an  affidavit  of  W.  A. 
West,  made  in  1906.  The  defendant  claimed 
to  be  in  possession  of  the  land  in  dispute 
through  the  heirs  of  W.  D.  J.  Collins  and 
wife.  Mr.  and  Mrs.  West  were  very  old  peo- 
ple— Mr.  West  being  over  90  years  old.  Mrs. 
West  did  not  know  her  exact  age,  but  states 
she  had  been  married  to  W.  A.  West  52  or 
53  years  or  more.  It  Is  evident  from  their 
testimony  that  their  recollection  of  past 
events  was  very  uncertain.  Their  depositions 
were  offered  In  evidence  by  the  defendant. 
The  object  of  their  testimony  in  part  was 
to  show  that  they  had  made  a  deed  of  the 
lands  In  controversy  in  1874  to  Mrs.  P.  A.  Col- 
lins, the  wife  of  W.  D.  J.  Collins.  They 
were  shown  a  paper  purporting  to  be  a  deed, 
but  not  under  seal,  executed  by  William  A. 
West  to  Mrs.  P.  A.  Collins  on  the  6th  of  No- 
vember, 1874,  In  which  West  conveyed  to 
Mrs.  P.  A.  Collins  the  N.  E.  %  and  W.  % 
of  the  S.  E.  %  of  section  34,  township  4  N., 
range  27  W.,  which  description  does  not  cover 
the  land  In  controversy.  This  deed,  which 
was  contained  in  the  depositions,  is  the  one 
which  was  stricken  therefrom.  The  affidavit 
of  West,  which  was  stricken  from  the  deposi- 
tions, is  in  the  following  words: 

"State  of  Alabama,  County  of  Monroe. 

"William  A.  West,  being  by  me  duly  sworn, 
deposes  and  says:  That  he  is  the  identical 
William  A.  Wfest  who  entered  in  the  United 
States  land  office  the  following  described 
lands,  to  wit:  The  N.  W.  %  and  the  W.  % 
of  the  S.  W.  %  of  section  34,  township  4, 
range  27,  N.  and  W.,  situate,  lying,  and  be- 
ing in  the  county  of  Santa  Rosa,  state  of 

Florida.  That  on  or  about  the  day  of 

 ,  A.  D.  1859-60,  by  deed,  for  a  val- 
uable consideration,  he  conveyed  the  said 
lands  to  W.  D.  J.  Collins,  his  heirs  and  as- 
signs, forever,  last  of  Santa  Rosa  county, 
Florida.  That  at  the  time  of  the  execution 
of  the  deed  to  M.  A.  Harrison  by  himself, 
bearing  date  of  December  3,  1903,  whereby 
he  undertook  to  convey  the  above-described 
lands,  the  said  Harrison  was  cognizant  of  the 
fact  that  deponent  had  before  conveyed  the 
said  lands  to  the  said  Collins,  for  the  reason 
that  deponent  then  and  there  so  Informed 
him.  That  the  execution  of  the  said  deed  to 
the  said  Harrison  came  out  In  this  way:  I 
thought,  when  I  signed  the  deed  to  Harrison, 
that  I  was  duplicating  the  original  deed  made 
by  me  in  1859  or  1860  to  Collins,  and  not 
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making  any  new  conveyance  to  any  one.  It 
was  so  represented  to  me  by  the  parties. 
Thin  land  was  deeded  to  me  from  the  gov- 
ernment, and  I  deeded  it  to  Collins  on  the 
above  date,  and  have  ceased  since  that  time 
to  claim  any  ownership,  and  believed,  when 
I  made  a  deed  to  Harrison,  that  I  was  dupli- 
cating the  original  deed  to  Collins. 

bis 

"William  A.   X  West 
mark. 

"Sworn  to  and  subscribed  before  me  this 
14th  day  of  February,  1906. 

"W.  a  Neveille,  State  of  Alabama, 
"Justice  of  the  Peace,  Monroe  Co.,  Ala." 

A  further  object  of  the  examination  of  W. 
A.  West  and  his  wife  by  the  defendant  was 
to  show  that  they  had  made  a  deed  to  W.  D. 
J.  Collins  of  the  land  in  controversy  about 
1859  or  1860,  which  deed  had  been  lost,  and 
that  the  deed  made  to  Harrison  in  1903  was 
made  at  the  Instance  of  Harrison  to  con- 
firm the  lost  deed  made  to  W.  D.  J.  Collins  in 
1859  or  1860.  Mr.  West,  however,  testified 
that  he  never  conveyed  the  land  to  Collins, 
though  he  admitted  he  might  have  convey- 
ed the  timber.  His  recollection,  however, 
was  very  indistinct  Mrs.  West's  recollection 
was  also  indistinct  and  uncertain.  The  de- 
fendant then  confronted  Mr.  West  with  the 
affidavit  he  had  made  in  February,  1906,  in 
which  be  had  sworn  that  the  deed  he  made 
to  Harrison  was  made  to  confirm  the  deed  to 
Collins,  and  asked  If  he  did  not  make  that 
affidavit.  He  both  denied  and  admitted  he 
made  the  affidavit  and  denied  and  admitted 
he  made  the  deed  to  Harrison  to  confirm  the 
lost  deed  made  to  Collins.  It  is  perfectly  evi- 
dent from  the  deposition  of  Mr.  West  that  old 
age  had  affected  his  memory,  and  perhaps 
had  dulled  his  understanding.  The  same  may 
be  said  of  Mrs.  West  It  is  strenuously  con- 
tended here  by  the  defendant  in  error  that  he 
was  entitled  to  have  this  affidavit  introduced 
in  evidence  in  order  to  counteract  the  fea- 
tures of  the  testimony  of  Mr.  and  Mrs.  West 
which  were  unfavorable  to  him.  It  does  not 
affirmatively  appear  that  the  depositions  were 
read  to  the  jury  on  the  trial,  though  the 
trial  judge  ruled  that  the  depositions  might 
be  introduced,  with  the  affidavit  and  deed 
to  Collins,  made  in  1874,  stricken  out.  The 
attempt  by  the  defendant  to  contradict  his 
witnesses  was  made  before  the  master  or  ex- 
aminer, and  not  before  the  Jury.  The  defend- 
ant knew,  of  course,  what  the  testimony  of 
West  was  before  the  case  came  on  for  trial. 
He  was  not,  therefore,  surprised  on  the  trial 
by  an  adverse  witness.  It  can  scarcely  be 
said  that  their  evidence  before  the  master 
was  adverse.  These  witnesses  were  simply 
old  people  whose  memories  were  defective, 
and  whose  understandings  were  confused  and 
dulled  by  time.  They  simply  failed  to  tes- 
tify to  "beneficial  facts  that  were  expected 
from  them."  Mercer  v.  State,  41  Fla.  279, 
26  South.  317.  The  affidavit  of  West  was  an 


entirely  ex  parte  affair,  and  the  deed  to 
Mrs.  P.  A.  Collins,  dated  November  6.  1874, 
did  not  describe  the  land  in  controversy  and 
was  not  under  seal.  We  can  discover  no  er- 
ror in  the  ruling  of  the  court  If  the  de- 
fendant was  entitled  to  claim  the  land  under 
the  so-called  deed  to  Mrs.  Collins  made  in 
1874,  he  at  least  could  not  do  so  In  a  com- 
mon-law suit,  in  the  condition  in  which  it  Is 
presented  here. 

Assignments  11  and  12  are  based  upon  the 
action  of  the  court  in  refusing  to  strike  the 
deed  from  W.  A.  West  and  wife  to  M.  A. 
Harrison,  dated  December  8,  1903,  under 
which,  by  mesne  conveyances,  the  plaintiff 
claims  title.  The  defendant  proved  by  D.  C. 
Norris,  one  of  the  witnesses  to  the  deed,  and 
by  M.  A.  Harrison,  the  grantee,  that  the  con- 
sideration for  the  deed  was  paid  by  D.  C. 
Norris  and  W.  W.  Harrison,  a  brother  of 
M.  A.  Harrison,  and  that  when  the  land 
was  sold  they  received  the  purchase  money. 
It  Is  contended  that  Inasmuch  as  D.  C.  Nor- 
ris was  interested  in  the  land,  he  was  in- 
competent to  be  a  witness  to  it  and  there- 
fore the  deed  Is  void  under  the  statute,  which 
requires  that  a  deed  of  land  shall  be  execut- 
ed In  the  presence  of  two  subscribing  wit- 
nesses (section  2448,  Gen.  St.  1906).  The  de- 
fendant in  error  contends  that  under  the 
statute  (section  1505,  Gen.  St  1906,  first 
adopted  by  section  1,  c.  1983,  p.  39,  Laws 
1874)t,  the  incompetency  of  witnesses  because 
of  Interest  was  removed  except  as  therein 
provided,  and  therefore  that  Norris  was  not 
incompetent  at  the  time  he  witnessed  the 
deed.  Our  decisions  construing  this  statute 
furnish  no  especial  instruction  upon  this  pre- 
cise question,  and  the  information  we  get 
from  the  decisions  of  other  courts  in  con- 
struing similar  statutes  Is  not  of  the  most 
satisfactory  kind.  There  is  a  luminous  ac- 
count of  the  origin  of  the  statutes,  both  In 
England  and  the  United  States,  which  re- 
move the  disqualification  of  witnesses  be- 
cause of  Interest  in  1  Wigmore  on  Evidence, 
§  576.  Wigmore  says  that  the  common-law 
rule  which  prevailed  in  the  1700*8  is  In  its  es- 
sence reducible  to  the  following  syllogism: 
"Total  exclusion  from  the  stand  Is  the  proper 
safeguard  against  a  false  decision,  whenever 
the  persons  offered  are  of  a  class  specially 
likely  to  speak  falsely;  persons  having  a 
pecuniary  interest  in  the  event  of  the  cause 
are  specially  likely  to  speak  falsely:  There- 
fore such  persons  should  be  totally  excluded. 
This  theory  may  be  perceived  running  through 
all  the  authoritative  expositions  of  the  doc- 
trine. •  •  •  The  answer  to  this  syllogism 
is  merely  that  both  its  premises  are  unsound 
— that  pecuniary  Interest  does  not  raise  any 
large  probability  of  falsehood,  and  that,  even 
If  it  did,  the  risks  of  false  decision  are  not 
best  avoided  by  excluding  such  testimony." 
Wigmore  then  proceeds  to  quote  from  Ben- 
tham,  from  the  Second  Report  of  the  English 
Common-Law    Practice    Commissioners  of 
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1853,  from  the  New  York  Commissioners  on 
Pleading  and  Practice  Report  of  1848,  from 
Lord  Chief  Justice  Denman,  and  from  Lord 
Brougham  what  he  calls  exposition  of  the 
fallacies.  It  Is  certain  these  expositions  re- 
salted  in  statutes  in  England  and  many  of 
the  United  States  removing  the  disqualifica- 
tion of  interest  in  a  witness.  See,  also,  3 
Taylor  on  Evidence,  1 1342  et  seq.  In  the  ap- 
plication of  the  doctrine  of  disqualification 
because  of  Interest  to  witnesses  to  deeds  and 
wills,  there  does  not  seem  to  be  uniformity 
in  the  decisions.  In  some  cases  it  is  held 
that  the  witness  must  be  qualified  at  the  time 
of  attestation;  but  in  others  it  is  sufficient  if 
the  witness  Is  competent  at  the  time  the  at- 
testation is  to  be  proved.  Prink  v.  Pond,  46 
N.  H.  125;  Smith  v.  Chamberlain,  2  N.  H. 
440;  Wlnsted  Savings  Bank  &  Building  Ass'n 
v.  Spencer,  26  Conn.  195.  In  the  last-cited 
case  a  stockholder  of  a  private  pecuniary  cor- 
poration was  a  witness  to  a  deed  made  to  the 
corporation.  It  was  held  he  was  incompe- 
tent, inasmuch  as  the  statute  of  Connecticat 
removing  the  disqualification  of  interest  in 
a  witness  contained  a  qualification  which  pre- 
vented the  act  from  applying  to  the  attesta- 
tion of  wills  or  conveyances  of  real  estate. 
See,  also,  Frink  v.  Pond,  46  N.  H.  125.  In 
the  attestation  of  wills  the  competency  of 
witnesses  is  sometimes  determined  by  special 
statutes.  In  re  Holt's  Will,  56  Minn.  33,  57 
X.  W.  219,  22  L.  R.  A.  481,  45  Am.  St  Rep. 
434.    In  the  case  of  Fisher  v.  Porter,  11  S. 

D.  311,  77  N.  W.  112,  it  was  held  that,  under 
the  statute  removing  the  disqualification  of 
witnesses  on  account  of  Interest,  in  the  event 
in  the  action,  a  mortgagee  would  be  a  compe- 
tent witness  to  the  execution  of  a  mortgage. 
In  the  case  of  Donovan  v.  St.  Anthony  &  D. 
Elevator  Co.,  8  N.  D.  585,  80  N.  W.  772,  46  L. 
R.  A.  721,  73  Am.  St.  Rep.  779,  it  was  held 
that  the  statutes  removing  the  disqualifica- 
tion of  witnesses  did  not  apply  to  the  parties 
to  a  mortgage.  In  the  case  of  Read  v.  To- 
ledo Loan  Company,  68  Ohio  St  280,  67  N. 

E.  729,  62  L.  R.  A.  790,  98  Am.  St  Rep.  663, 
it  was  held  that  the  fact  the  subscribing  wit- 
nesses to  a  deed  are  stockholders  in  the  cor- 
poration grantee,  or  have  some  other  interest 
not  apparent  on  the  face  of  the  deed,  does 
not  disqualify  them  from  acting  as  such  wit- 
nesses. In  the  case  of  Hogans  v.  Carrutb,  18 
Ha.  587,  decided  in  1882,  this  court  held  that 
the  acknowledgment  of  a  deed  taken  by  the 
grantee  is  void.  We  have  found  no  case 
where  the  facts  were  like  those  of  the  instant 
case.  It  does  not  appear  that  the  plaintiff, 
at  the  time  of  the  purchase  and  conveyance 
of  the  property  in  dispute,  for  which  it  paid 
a  valuable  consideration,  had  any  knowledge 
of  the  fact  that  Norrls  had  any  interest  in 
the  deed  from  West  to  Harrison.  Norrls' 
interest  does  not  appear  from  the  deed  itself, 
and  he  testified  that  when  the  land  was 
sold  he  was  paid  his  part  of  tbe  purchase 
money,  so  that  he  had  no  interest  in  the 


event  of  this  suit  at  the  time  of  the  trial. 
Under  all  these  circumstances  we  are  of 
opinion  that  under  our  statute  (section  1505, 
Gen.  St.  1906)  Norrls  was  a  competent  wit- 
ness to  the  deed,  and  the  court  committed  no 
error  in  refusing  to  strike  it  from  the  evi- 
dence. 

Assignment  16  complains  of  the  affirmative 
charge  given  by  the  court  in  favor  of  the 
plaintiff.  The  defendant  claimed  the  land 
nnder  a  portion  of  the  heirs  of  W.  D.  J.  Col- 
lins and  his  wife,  P.  A.  Collins.  He  went  In- 
to possession  in  December,  1905.  It  does  not 
appear  from  the  evidence  that  either  of  these 
parties  ever  had  any  paper  title  to  the  prop- 
erty In  dispute.  It  appears  that  W.  D.  J. 
Collins  had  cut  timber  from  the  lands  now 
and  then  from  1872  until  1880,  or  may  be 
later  than  that.  He  built  a  cabin  on  it  for  a 
camp  for  hands  to  stay  in  at  night.  It  does 
not  appear  that  Collins  ever  fenced  or  cul- 
tivated any  part  of  the  land.  He  never, 
therefore,  acquired  title  by  adverse  posses- 
sion under  section  1721  or  1722,  General  Stat- 
utes of  1906,  and  none  descended  to  his  heirs. 
Harris  v.  Butler,  52  Fla.  253,  42  South.  186. 
The  defendant  consequently  was  simply  a 
trespasser.  We  are  of  the  opinion  that  the 
court  committed  no  error  in  giving  the  af- 
firmative charge.  See  Cross  v.  Aby,  45 
South.  820,  decided  at  the  present  term. 

No  other  assignment  is  urged. 

The  judgment  of  the  court  below  is  af- 
firmed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


DOZIER  v.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  18,  1906.) 

1.  Commerce — Means  and  Methods  or  Regu- 
lation—Licenses— Solicitors. 

A  nonresident  corporation,  engaged  in  en- 
larging photographs  and  in  the  manufacture  of 
picture  frames,  solicited  orders  by  agents  travel- 
ing in  the  state,  which  orders  stated  that  the 
customer  thereby  ordered  a  portrait,  unframed, 
and  that  it  was  also  understood  that  the  por- 
trait was  to  be  delivered  in  an  appropriate 
frame,  which  the  customer  was  entitled  to  ac- 
cept at  factory  price.  Attached  to  the  order 
was  an  agreement  to  deliver  the  portrait  un- 
framed, and  reciting  that  all  portraits  were  de- 
livered in  *  appropriate  frames,  which  the  con- 
tract entitled  the  customer  to  accept  at  factory 
price.  Held,  that  the  sale  of  the  frames  for 
the  pictures  was.  made  and  completed  in  the 
state  after  the  frames  came  into  the  state,  and 
was  not  interstate,  but  intrastate,  commerce,  and 
hence  the  sale  thereof  is  subject  to  Act  March 
7,  1907,  §  17  (Acts  1907,  p.  469),  imposing  on 
any  person  selling  picture  frames  a  license  tax 
of  $25  for  each  county  in  which  business  is 
done. 

2.  Constitutional  Law— Privileges  ob  Im- 
munities. 

Act  March  7,  1907,  |  17  (Acts  1907,  p. 
469),  imposing  on  any  person  soliciting  orders 
for  the  enlargement  of  photographs  or  for  pic- 
ture frames  or  selling  picture  frames  a  licence 
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tax,  and  providing  that  the  act  shall  not  apply 
to  merchants  having  a  permanent  place  of  busi- 
ness in  the  state  and  keeping  picture  frames  in 
their  stock  in  trade,  is  not  in  conflict  with  the 
Constitution  of  the  United  States,  as  discrimi- 
nating in  favor  of  merchants  having  a  perma- 
nent place  of  business  as  against  merchants  re- 
siding without  the  state,  since  any  merchant, 
whether  residing  in  the  state  or  out  of  it.  Is 
exempt  from  the  tax,  provided  he  has  a  perma- 
nent place  of  business  in  the  state  and  keeps 
picture  frames  as  a  part  of  his  stock. 

3.  Criminal  Law  — Bill  or  Exceptions  — 
Construction. 

A  bill  of  exceptions  must  be  most  strongly 
construed  against  exceptor. 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

Alfred  Dozler  was  convicted  of  a  violation 
of  Act  March  7,  1907,  f  17  (Acts  1907,  p.  469), 
Imposing  on  any  person  soliciting  orders  for 
the  enlargement  of  photographs  or  for  picture 
frames,  or  selling  picture  frames,  a  license 
tax,  and  he  appeals.  Affirmed. 

The  following  Is  the  agreed  statement  of 
facts  from  which  this  case  Is  tried:  "That 
the  defendant,  Alfred  Dozler,  is  now  and  has 
been  the  agent  of  the  Chicago  Crayon  Com- 
pany for  the  purpose  of  delivering  pictures 
and  frames  and  collecting  the  money  therefor, 
the  orders  for  which  pictures  and  frames 
have  previously  been  taken  by  other  agents 
of  the  Chicago  Crayon  Company.  That  the 
said  Chicago  Crayon  Company  is  a  corpora- 
tion In  the  state  of  Illinois,  its  only  place  of 
business  being  in  the  city  of  Chicago,  state 
of  Illinois.  That  it  is  engaged  In  the  business 
at  Chicago  of  making  and  enlarging  por- 
traits in  oil,  India  Ink,  water  colors,  and  pas- 
tel from  photographs,  and  In  the  manufacture 
of  picture  frames.  That  in  the  prosecution 
of  Its  business  the  said  company  has  agents 
traveling  In  the  state  of  Alabama  and  other 
states,  who  solicit  orders,  which  orders  are  the 
same  as  the  one  attached  hereto  and  marked 
'Exhibit  A'  and  made  a  part  hereof,  and  is 
signed  by  the  customer  and  witnessed  by  the 
ngent.  Upon  securing  this  order  the  agree- 
ment marked  'Exhibit  B,'  attached  hereto 
and  made  a  part  hereof,  is  signed  by  the 
ngent  and  turned  over  to  the  party  giving  the 
order,  and  a  duplicate  forwarded  to  the  com- 
pany at  Chicago.  When  the  portrait  ordered 
is  ready  for  delivery,  a  notice  Is  sent  to  the 
person  who  has  ordered  the  same,  and  the 
portrait  and  frame  are  shipped  from  Chicago 
to  the  place  where  they  are  to  be  delivered, 
consigned  to  the  Chicago  Crayon  Company, 
and  are  received  and  receipted  for  by  the 
agent  of  the  company.  That  all  orders  are 
taken,  executed,  shipped,  and  delivered  In 
the  name  of  the  company,  and  the  pictures 
and  frames  remain  the  property  of  the  com- 
pany until  delivered  and  collected  for.  The 
defendant  has  since  March  2,  1907,  In  the 
county  of  Montgomery,  as  agent  for  the  Chi- 
cago Crayon  Company,  been  engaged  in  the 
business  of  delivering  pictures  and  frames 
and  collecting  therefor  as  above  set  out  in 
the  manner  and  way  as  above  stated.  Nei- 


ther the  defendant  nor  the  Chicago  Crayon 
Company  have  a  permanent  place  of  business 
in  the  state  of  Alabama,  keeping  picture 
frames  as  a  part  or  all  of  their  stock  in 
trade.  Neither  the  defendant  nor  the  Chica- 
go Crayon  Company  has  paid  the  license  tax 
of  $25,  provided  for  In  section  17  of  the  act 
of  theXegislature,  entitled  'An  act  to  amend 
the  revenue  laws  of  the  state  of  Alabama, 
approved  March  7,  1907' "  (Acts  1907,  p.  469). 

Exhibit  A:    "No.   .    Date,   . 

Name,  .  Address,  .  Size,  . 

Kind,  —   Price,   .    Post  office, 

 .  Date,   ,  190—.  I,  the  under- 
signed, hereby  order  from  the  Chicago  Crayon 
Company  oil,  pearl,  sepia,  pastel,  cray- 
on, bromide  portrait,  unframed,  size  , 

for  which  I  agree  to  pay  $  ,  when  de- 
livered. I  also  understand  that  my  portrait 
is  to  be  delivered  In  an  appropriate  frame, 
which  this  contract  entitles  me  to  accept  at 

factory  price.    [Signed]   ,  Customer. 

Witness:   ,  Salesman." 

Exhibit  B :  "Contract  On  or  about  , 

190 — ,  we  agree  to  deliver  to  —  ,  the 

holder  of  this  contract,  a  finely  finished 

 portrait,  unframed,  as  shown  by  our 

salesman.    The  purchaser  agrees  to  pay 

$  for  the  portrait  when  delivered.  All 

portraits  are  delivered  In  appropriate  frames, 
which  this  contract  entitles  the  purchaser 
to  accept  at  factory  prices.  Elegant  patterns, 
at  retail  from  $4.00  to  $8.00,  we  furnish  at 
from  $1.50  to  $5.90,  which  is  one-third  to  one- 
half  the  usual  price.  Kindly  remember  the 
date  of  delivery  and  have  money  ready,  as 
our  delivery  .man  can  make  but  one  call  to 
collect  charges  for  same.  Please  be  at  home 
or  leave  the  money  with  the  nearest  neighbor. 

Groups  extra.    [Signed]   ,  Advertising 

Salesman  Chicago  Crayon  Company." 

The  court  gave  the  affirmative  charge  for 
the  state,  and  refused  a  like  charge  to  de- 
fendant 

Hill,  Hill  &  Whiting,  for  appellant,  cited 
Brennan  v.  Tltusville,  153  U.  S.  289,  14  Sup. 
Ct.  829,  38  L.  Ed.  719;  Caldwell  v.  State  of 
North  Carolina,  187  U.  S.  622,  23  Sup.  Ct.  229, 
47  L.  Ed.  336 ;  In  re  Spain  et  al.  (C.  C.)  47 
Fed.  208,  14  L.  R.  A  97;  South  Carolina  v. 
Coop,  52  S.  C.  508,  30  S.  E.  609,  41  L.  R.  A. 
501 ;  City  of  Laurens  v.  Elmore,  55  S.  C.  477, 
33  S.  E.  560,  45  L.  R.  A.  249;  Chicago  Por- 
trait Co.  v.  Macon  (C.  C.)  147  Fed.  967. 

Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

DENSON,  J.  Section  17  of  an  act  of  the 
Legislature  approved  March  7,  1907,  and  en- 
titled "An  act  to  further  amend  the  revenue 
laws  of  the  state  of  Alabama,"  reads  as  fol- 
lows : 

"Sec.  17.  That  each  person,  firm  or  cor- 
poration either  In  person  or  through  agents, 
who  solicits  orders  for  the  enlargement  of. 
photographs  or  pictures  of  any  character, 
or  for  picture  frames,  whether  they  make 
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charge  for  such  frames  or  not,  or  any  person, 
firm  or  corporation  either  In  person  or 
through  agents,  who  sells  or  disposes  of  pic- 
ture frames,  shall  pay  a  license  tax  of  twen- 
ty-fire dollars  In  each  county  in  which  they 
do  business ;  that  this  act  shall  not  apply  to 
merchants  or  dealers  having  a  permanent 
place  of  business  In  this  state  and  keeping 
picture  frames  as  a  part  or  all  of  their  stock 
in  trade."   Acts  1907,  p.  469. 

The  defendant  was  arrested  under  a  war- 
rant issued  on  an  affidavit  sued  out  before 
a  justice  of  the  peace,  charging  him  with  a 
violation  of  this  law;  the  warrant  being 
made  returnable  to  the  county  court  of  Mont- 
gomery county.  The  defendant  was  tried 
in  said  court,  and  convicted,  and  from  the 
judgment  of  conviction  he  appealed  to  the 
city  court  of  Montgomery.  In  the  city  court 
the  solicitor  filed  a  complaint,  which  is  in 
the  following  language:  "The  state  of  Ala- 
bama, by  its  solicitor,  complains  of  Alfred 
Dozier  that  within  twelve  months  before  the 
commencement  of  this  prosecution  he  did 
engage  in  or  carry  on  the  business  of  solicit- 
ing orders  for  the  enlargement  of  photographs 
or  of  selling  and  disposing  of  picture  frames 
without  a  license  and  contrary  to  law,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama. S.  H.  Dent,  Jr.,  Solicitor."  From  a 
judgment  of  conviction  rendered  by  the  city 
court,  this  appeal  Is  taken. 

The  cause  was  tried  on  an  agreed  state- 
ment of  facts,  which  is  fully  set  out  in  the 
record-  It  is  conceded  that  the  defendant  can- 
not be  convicted  for  delivering  the  pictures, 
because  the  taking  of  the  orders  therefor  and 
the  delivery  In  pursuance  of  the  order  con- 
tracts, In  the  manner  shown  by  the  statement 
of  facts,  is  interstate  commerce.  But  the 
insistence  of  the  state  Is  that  the  sale  of  the 
frames  for  the  pictures  was  made  and  com- 
pleted in  Alabama,  by  the  agent,  after  they 
came  Into  the  state,  and  while  In  possession 
of  the  agent,  and,  therefore,  that- the  trans- 
actions in  respect  to  the  frames  were  not 
interstate,  but  Intrastate,  commerce,  and  that 
the  conviction  should  be  sustained  under  the 
latter  alternative  in  the  complaint. 

The  precise  question  presented  by  this  in- 
sistence has  never  been  passed  upon  by  the 
Supreme  Court  of  the  United  States,  so  far 
as  we  are  advised.  The  cases  decided  by  that 
court,  which  are  cited  and  relied  on  by  the 
appellant,  show  In  the  statement  of  the  facts 
that  the  written  contracts  for  the  goods 
were  made  out  and  completed  by  the  solicit- 
ing agent,  with  nothing  remaining  to  be  done 
by  the  delivering  agent  but  to  deliver  the 
goods,  as  was  the  case  in  respect  to  the  con- 
tracts for  the  pictures  in  the  Instant  case. 
In  other  words,  the  contracts  were  completed, 
between  the  purchaser  and  the  soliciting 
agent  acting  for  the  company,  in  such  way 
as  made  them  binding  on  both  parties  and 
of  enforceable  efficiency  by  either  party  upon 
compliance  with  its  terms.   See  brief  of  ap- 


pellant's counsel  for  the  cases.  In  the  case 
In  judgment,  it  appears,  from  the  statement 
of  facts,  that  upon  securing  the  orders  for 
portraits  (in  form  as  shown  by  Exhibit  A 
to  said  statement),  which  orders  are  signed 
by  the  customer  and  witnessed  by  the  agent, 
an  agreement  (in  form  as  shown  by  Exhibit 
B  to  said  agreed  statement  of  facts)  Is  signed 
by  the  agent,  acting  for  the  company,  and 
left  with  the  customer,  and  a  duplicate  there- 
of is  forwarded  to  the  company  in  Chicago. 
Construing  the  two  exhibits  together,  it  seems 
to  us  clear  of  doubt  that  no  -sale  was  made 
by  the  soliciting  agent  of  the  frame.  The  pur- 
chaser is  not  bound  by  the  terms  of  either  of 
the  exhibits  to  accept  and  pay  for  a  frame, 
and  the  extent  of  the  meaning  of  the  two 
is  that  an  opportunity  will  be  afforded  the 
purchaser,  at  the  time  the  portrait  is  deliv- 
ered, to  purchase  a  suitable  frame,  so  that 
the  minds  of  seller  and  purchaser  do  not 
concur  in  the  consummation  of  a  sale  con- 
tract. In  respect  to  the  frame,  until  the  de- 
livering agent  has  exhibited  the  frame,  with 
its  price,  and  the  purchaser  accepted  it  at 
the  price.  It  is  at  that  time  the  sale  is  con- 
summated, and  not  before. 

It  Is  true  that  the  Supreme  Court  of  South 
Carolina  (in  the  cases  of  State  v.  Coop,  re- 
ported In  52  S.  C.  508,  30  S.  E.  609,  41  L.  R.  A. 
501,  and  City  of  Laurens  v.  Elmore,  55  S.  C. 
477,  33  S.  E.  560,  45  L.  R.  A.  249)  has  de- 
cided the  question  contrary  to  the  conclusion 
we  here  reach ;  and  that  Judge  Speer,  United 
States  District  Judge,  In  the  case  of  Chicago 
Portrait  Company  v.  Mayor,  etc.,  of  the  City 
of  Macon  (C.  C.)  147  Fed.  967,  adopted  the 
reasoning  employed  in  the  Coop  Case,  supra, 
and  reached  the  same  conclusion  as  was  ar- 
rived at  in  that  case.  But  the  United  States 
District  Court  is  not  a  court  of  last  resort; 
and  we  are  not  impressed  nor  persuaded  by 
the  reasoning  employed  by  the  South  Caro- 
lina court,  but  prefer  to  accept  and  follow 
that  of  the  Supreme  Court  of  Maine  in  the 
case  of  State  v.  Montgomery,  92  Me.  433,  43 
Atl.  13,  and  that  of  the  Supreme  Court  of 
Georgia  in  the  case  of  Chrystal  v.  Mayor,  etc., 
of  the  City  of  Macon,  108  Ga.  27,  33  S.  E. 
810,  In  which  cases  the  same  conclusion  was 
reached  that  we  here  announce.  The  sale  of 
the  frames,  in  the  manner  and  under  the  cir- 
cumstances disclosed  by  this  record,  did  not 
constitute  Interstate  commerce. 

There  Is  no  merit  in  the  contention  that 
the  law  is  in  conflict  with  the  federal  Consti- 
tution, in  that  it  discriminates  in  favor  of 
merchants  having  a  permanent  place  of  busi- 
ness as  against  merchants  residing  without 
the  state.  It  Is  too  clear  for  argument  that 
any  merchant,  whether  he  resides  in  the  state 
or  out  of  it,  may  be  exempt  from  the  li- 
cense, provided  he  has  a  permanent  place  of 
business  in  the  state  and  keeps  picture  frames 
as  a  part  of  all  of  his  stock  in  trade.  In 
other  words,  this  condition  or  exception  ap- 
plies to  all  alike,  whether  residents  or  non- 
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residents,  and  there  can  be  no  discrimination 
where  this  Is  true. 

Construing  the  bill  of  exceptions  most 
strongly  against  the  exceptor,  as  the  rule  re- 
quires shall  be  done  (McGehee's  Case,  52 
Ala.  224),  It  must  be  held  that  the  court  com- 
mitted no  error  in  giving  the  general  affirma- 
tive charge,  with  hypothesis,  requested  by 
the  state,  nor  in  refusing  that  requested  by 
the  defendant 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 

NOTE.— This  case  has  been  appealed  to  the 
United  States  Supreme  Court. 

(120  La.) 
No.  17,056. 

MINOPRIO.  FOROAN  &  CO.  v.  WESTERN 
UNION  TELEGRAPH  CO. 

In  re  MINOPRIO,  FOROAN  &  CO. 

(Supreme  Court  of  Louisiana.  March  80. 1908.) 

Action  by  Mlnoprio,  Forgan  &  Co.  against 
the   Western   Union   Telegraph  Company. 
•  Judgment  for  defendant  was  affirmed  by  the 
Court  of  Appeal,  and  plaintiff  applied  for  cer- 
tiorari or  writ  of  review.  Dismissed. 

John  F.  Tobin,  for  applicants.  Howe,  Fen- 
ner,  Spencer  &  Cocke,  for  respondent 

LAND,  J.  We  consider  that  the  law  rel- 
ative to  the  liability  of  a  telegraph  company 
for  mistakes  in  the  transmission  or  delivery 
of  cipher  messages  was  settled  by  the  Su- 
preme Court  of  the  United  States  in  Primrose 
v.  Western  Union  Telegraph  Company,  154  U. 
S.  1,  14  Sup.  Ct.  1098,  38  L.  Ed.  883,  and  we 
have  heretofore  declined  to  review  judgments 
of  the  Court  of  Appeal  for  the  parish  of 
Orleans  based  on  the  doctrine  of  the  case 
supra. 

It  is  therefore  ordered  that  the  application 
herein  be  dismissed,  with  costs. 


(120  La.) 
No.  16,790. 
Succession  of  GARY. 
GARY  et  al.  v.  BRENHOLZ. 
(Supreme  Court  of  Louisiana.    March  2,  1908. 
Rehearing  Denied  March  30,  1908) 

Motions— Rule  to  Show  Cause— Whxn  Al- 
lowable. 

Where,  in  a  proceeding  by  rule,  in  which 
plaintiff  alleges  that  defendant  is  wrongfully  in 
possession  of  his  (plaintiffs)  property  and  prays 
that  he  be  ordered  to  show  cause  why  a  writ 
of  possession  should  not  issue,  defendant  excepts 
that  the  proceeding  by  rule  is  unauthorized,  the 
exception  is  properly  maintained.  "The  right 
to  initiate  an  original  judicial  proceeding  by  rule 
must  be  derived  from  express  statutory  author- 
ity." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Motions,  §  1.] 

(Syllabus  by  the  Court) 


Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia ;  James  Simon,  Judge. 

In  the  matter  of  the  succession  of  L.  J. 
Gary.  Rule  of  widow  L.  J.  Gary  and  others 
against  C.  E  Brenbolz  to  recover  possession 
of  land.  Judgment  for  defendant  and  peti- 
tioners appeal.  Affirmed. 

Daspit  &  Delahoussaye,  for  appellants. 
Weeks  &  Weeks,  Alfred  Ellas  Billings,  and 
Rice  &  Montgomery,  for  appellee. 

Statement 

MONROE  J.  The  widow  and  heirs  of  L. 
J.  Gary  filed  in  the  succession  proceedings 
a  pleading,  In  the  form  of  a  rule,  alleging 
that  they  are  the  owners  by  Inheritance  of 
two  certain  tracts  of  land  (which  they  de- 
scribe), with  the  improvements  thereon,  and 
that  the  same  are  now  "held  and  occupied  by 
one  C.  E  Brenholz,  •  *  *  without  right 
or  warrant  in  law  and  in  contravention  of 
his  judicial  disclaimer  of  any  right  title,  or 
interest  in  said  land." 

They  further  allege  that  they  "are  entitled 
to  the  peaceful  and  undisturbed  possession 
of  their  property,**  and  they  pray  that  Bren- 
holz be  ordered  to  show  cause  "why  a  writ 
of  possession  should  not  issue,  directed  to  the 
sheriff,  •  •  •  commanding  him  to  place 
them  In  possession."  So  far  as  the  record 
shows,  no  order  whatever  was  made  by  the 
trial  judge ;  but  the  clerk  issued  an  order  in 
conformity  with  the  prayer  of  the  movers, 
and  Brenholz,  through  his  counsel,  appeared 
as  follows: 

"Now  into  court,  •  *  •  for  the  purpose 
of  this  exception  only,  comes  C.  E.  Brenholz, 
and  by  way  of  exception  shows  that  the  attempt 
to  proceed  by  rule  in  the  said  matter  is  unau- 
thorized and  illegal;  that  the  plaintiffs  admit 
that  the  property  which  they  allege  belongs  to 
them  is  possessed  and  claimed  adversely,  as  own- 
er, by  exceptor,  and  cannot  try  the  said  issue 
save  by  direct  action  against  him:  that  the 
rule  herein  taken  is  not  incidental  to  any  pro- 
ceeding, nor  has  exceptor  been  a  party  to  any 
proceeding  or  judgment'  alleged  on ;  that  no  cita- 
tion has  issued,  nor  service  been  made,  as  the 
law  requires;  and  that  no  judgment  rendered 
upon  said  pretended  rule  could  be  'res  judicata' 
as  to  any  one,"  etc. 

On  the  trial  of  the  exception,  exceptor  of- 
fered in  evidence,  to  prove  rem  ipsam,  two 
petitions,  showing  that  plaintiffs  in  rule  had 
theretofore  brought  petitory  actions  against 
him  for  the  recovery  of  the  property  referred 
to  in  the  rule,  In  which  actions  they  appear 
to  have  'taken  voluntary  nonsuits ;  and  plain- 
tiffs In  rule  offered  the  mortuaria  in  the  suc- 
cession of  L.  T.  Gary  and  certain  other  docu- 
mentary evidence,  which  the  trial  Judge, 
over  the  objection  of  exceptor,  admitted,  "to 
make  up  the  record,"  but  subsequently  Ig- 
nored, on  the  ground  that  he  was  called  on 
merely  to  pass  upon  the  exception,  which  be- 
ing thereupon  maintained,  plaintiffs  have 
appealed. 

Opinion. 

The  statement  In  the  exception  that  "plain- 
tiffs admit  that  the  property  which  they  al- 
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lege  belongs  to  them  Is  •  •  •  claimed  ad- 
versely as  owners  by  exceptors"  was  made 
In  error;  but  It  remains,  nevertheless,  that 
plaintiffs  allege  that  defendant  (exceptor)  Is 
In  possession  of  the  property,  and  that,  as  a 
matter  of  fact,  he  Is  holding  under  some  ad- 
verse claim  is  evident;  otherwise,  it  would 
be  unnecessary  to  proceed  against  him.  But 
"the  right  to  initiate  an  original  judicial  pro- 
ceeding by  a  rule  to  show  cause  must  be  de- 
rived from  express  statutory  authority."  Fis- 
chel  v.  Mercier,  32  La.  Ann.  707.  Such 
right— 

"implies  the  pendency  of  a  salt  between  the  par- 
ties and  is  confined  to  incidental  matters  which 
may  arise  in  the  progress  of  a  contestation,  ex- 
cept, in  certain  cases,  where  a  summary  proceed- 
ing is  expressly  allowed  by  law.  Thomas.  Ad- 
ministrator, v.  Bourgeat,  6  Rob.  437;  Copley 
v.  Conine.  3  La.  Ann.  206;  Baker  et  al.  v. 
Doane  et  al.,  8  La.  Ann.  434 :  Nolan's  Heirs  v. 
Taylor,  12  La.  Ann.  202;  Sharp  v.  Bright  et 
al..  14  La.  Ann.  390 ;  Code  Prac.  arts.  98.  170, 
754."  Succession  of  Jamison,  108  La.  282.  32 
South.  382. 

The  statement,  in  the  syllabus  of  the  opin- 
ion in  the  case  entitled  "New  Orleans  Nation- 
al Bank  v.  Raymond,"  29  La.  Ann.  355,  29 
Am.  Rep.  335,  that  "any  party  in  Interest 
may  proceed  by  rule  to  remove  anything 
which  Illegally  clouds  his  title,"  is  too  broadly 
made,  and  the  ruling  in  that  case,  upon  which 
appellants  rely,  has  no  application  to  the 
facts  here  presented. 

Judgment  affirmed. 


(120  La.) 

No.  16.832. 

EAMES  v.  WOODSON  et  al. 

(Supreme  Court  of  Louisiana.  Feb.  17,  1908. 
Rehearing  Denied  March  30,  1908.) 

L  Pasties — Capacity  to  Sub— How  Objec- 
tion Raised. 

The  capacity  of  a  person  suing  as  heir  is 
not  put  at  issue  by  a  general  denied.  The  want 
of  such  capacity  should  be  specially  pleaded  in 
limine  litis. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  37,  Parties,  f  118.] 

2.  Marriage— Evidence  to  Establish— Pre- 
sumption. 

In  the  absence  of  primary  evidence,  a  mar- 
riage may  be  proved  by  evidence  of  cohabita- 
tion as  man  and  wife  and  general  reputation. 
The  presumption  of  marriage  arising  from  such* 
a  state  of  facts  may  be  rebutted  by  proof  that 
no  marriage  between  the  parties  ever  took  place, 
or  that  the  marriage  was  void  for  some  nullity 
established  by  law.  Papers  purporting  to  be 
certificates  of  marriage,  not  proven  up  and  never 
recorded,  furnish  no  evidence  of  the  celebration 
of  the  marriage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  §§  61,  62,  73.] 

3.  Mortgages— Redeemable  Sale  of  Land. 

A  redeemable  sale  of  real  estate,  where  the 
apparent  vendor  remains  in  possession  and  the 
price  is  vile,  will  be  considered  as  a  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  35,  Mortgages,  $5  79,  86.] 

4.  Same— Parol  Evidence. 

The  heirs  of  an  apparent  vendor,  under  si- 
legations  of  error  and  fraud,  may  show  by  parol 


that  a  sale  of  real  estate  absolute  on  its  face 
was  intended  to  operate  as  a  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  f  98.] 

5.  Taxation— Tax  Sale— Want  of  Notice- 
Prescription. 

A  tax  sale  of  real  estate,  made  without  no- 
tice to  the  tax  debtor  or  his  legal  representatives, 
is  null  and  void,  and  is  not  cured  by  the  con- 
stitutional prescription  of  three  years,  where 
the  widow  in  community  continued  in  possession 
of  the  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  1332-1337.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  David  W.  Eames  against  H.  D. 
Woodson.  Nlcey  Woodson  intervened.  Judg- 
ment for  defendant  and  Intervener,  and  plain- 
tiff appeals.  Affirmed. 

Alfred  David  Danzlger  and  Charles  Lou- 
que,  for  appellant  Charles  Francis  Fletch- 
inger,  for  appellees. 

LAND,  J.  This  is  a  petitory  action.  Insti- 
tuted in  October,  1905,  to  recover  three  par- 
cels of  real  estate  situated  at  Oentllly,  In  the 
rear  of  the  Third  district  of  the  city  of  New 
Orleans.  Plaintiff  claims  title  to  the  first 
two  properties  through  alleged  sales  from 
Mrs.  Mariane  Galnnie,  widow  of  David  Wood- 
son, executed  In  1895,  and  to  the  third  prop- 
erty through  an  alleged  sale  for  city  taxes 
made  In  1897.  The  petition  alleges  that  the 
defendant  is  in  actual  physical  possession  of 
said  properties  without  any  title  whatsoever. 

The  defendant,  after  pleading  the  general 
Issue,  avers  that  he  and  his  sister  Nlcey 
were  the  owners  of  all  the  property  sued  for, 
and  acquired  title  to  the  same  by  inheritance 
from  their  deceased  mother,  Mrs.  Mariane 
Galnnie,  widow  of  Henry  Woodson,  and  also 
widow  of  Lafayette  Lewis  by  second  mar- 
riage. Defendant  further  avers  that  the  two 
first  properties  described  in  the  petition  were 
purchased  by  his  said  mother  in  1872  for  the 
price  of  $400;  that  in  the  year  1895  the  said 
properties  were  partly  in  cultivation  as  a 
truck  garden,  containing,  among  other  things, 
many  valuable  fruit  trees,  a  house,  and  out- 
houses, and  were  well  worth  the  sum  of 
$1,000;  that  said  properties  were  in  1895  In 
the  actual  physical  possession  of  his  said 
mother,  and  so  remained  until  her  death  In 
July,  1905.  Defendant  charges  that  the  two 
pretended  sales  of  1895  from  his  mother  to 
the  plaintiff  were  In  truth  and  fact  intended 
to  operate  as  mortgages  to  secure  loans  of 
money;  that  his  said  mother,  old  and  Infirm 
and  Illiterate,  was  led  and  made  to  believe 
by  the  representations  of  the  plaintiff  that 
the  snid  acts  of  sale  were  mortgages,  and 
was  thereby  induced  to  sign  the  same  with 
her  mark ;  that  the  plaintiff  acknowledged 
the  true  nature  of  said  acts  to  the  defendant 
and  divers  other  persons,  and  from  time  to 
time  collected  sundry  sums  of  money  for  his 
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said  mother  for  accrued  interest  and  taxes; 
and  that  In  December,  1905,  the  defendant 
tendered  to  the  plaintiff  the  snm  of  $350  in 
full  settlement  of  all  sums  of  money  advanc- 
ed to  his  said  mother  or  paid  out  for  her 
account  for  taxes. 

Defendant  further  avers  that  the  property 
thirdly  described  In  the  petition  belonged  to 
-  Lafayette  Lewis,  the  second  husband  of  Mari- 
ane  Galnnie ;  that  said  property  was  acquired 
during  their  said  marriage,  and  on  the  death 
of  said  Lewis,  without  legal  heirs,  In  Octo- 
ber, 1887,  his  interest  therein  was  Inherited 
by  bis  surviving  widow.  Defendant  charges 
that  the  city  tax  sale  of  1897,  at  which  the 
plaintiff  became  the  purchaser,  was  null  and 
void  for  want  of  notice  and  other  legal  de- 
fects and  informalities. 

Defendant  prayed  for  judgment  declaring 
the  two  acts  of  sale  of  1895  to  be  mortgages, 
and  decreeing  the  tax  sale  of  1897  to  be  null 
and  void,  and  quieting  and  maintaining  re- 
spondent in  possession  as  owner. 

Mrs.  Nicey  Woodson,  widow  of  Anderson 
Robertson,  Intervened  in  the  suit,  and  joined 
in  the  defenses  made  by  her  brother,  the  orig- 
inal defendant.  Plaintiff  answered  this  in- 
tervention with  a  plea  of  general  denial. 

After  a  lengthy  trial  there  was  judgment 
in  favor  of  the  defendant  and  the  intervener 
as  prayed  for,  and  also  judgment  In  favor 
of  the  plaintiff  and  against  them  for  $350, 
with  recognition  of  his  special  mortgage  on 
the  two  first  described  properties,  and  reserv- 
ing his  right  to  recover  taxes  paid  for  account 
of  defendant  and  intervener.  Plaintiff  ap- 
pealed. 

Mrs.  Marlane  Galnnie,  widow  of  David 
Woodson,  in  January,  1872,  purchased  from 
Thos.  B.  Lee  a  lot  of  ground  measuring  1  arp- 
ent  front  on  the  Gentilly  Road  by  20  arpents 
in  depth,  known  by  the  number  99  on  a  cer- 
tain plan  drawn  by  L.  H.  PIlie,  surveyor,  in 
1859. 

In  July,  1888,  the  widow  Woodson  donated 
a  portion  of  the  lot,  measuring  70  feet  front 
on  said  Gentilly  Road  by  50  feet  In  depth, 
to  the  New  ZIon  Baptist  Church.  Lot  99  was 
intersected  by  the  right  of  way  of  the  Louis- 
ville &  Nashville  Railroad. 

In  1893,  the  widow  Woodson  made  affidavit 
that  said  lot  No.  99  constituted  her  home- 
stead.  This  affidavit  was  duly  recorded. 

On  August  27,  1895,  Mrs.  Marlane  Galnnie, 
described  as  "the  widow  of  the  late  Mr.  Dav- 
id Woodson,"  made  her  mark  to  an  authentic 
act  of  sale,  by  which  she  conveyed  to  David 
Waring  Eames  the  rear  portion  of  lot  No.  99, 
further  described  as  "being  a  part  of  the 
same  property  which  said  vendor  purchased 
since  her  husband's  death  from  Thomas  B. 
Lee."  The  act  recites  that  the  sale  was  made 
for  the  price  of  $100,  paid  in  cash. 

On  October  8,  1895.  Mrs.  Marlane  Galnnie, 
described  as  "the  widow  of  the  late  Mr.  Dav- 
id Woodson,"  signed  with  her  mark  another 
authentic  act  of  sale  to  David  Waring  Eames, 


conveying  the  residue  of  lot  No.  99  for  the 
price  of  $50,  paid  in  cash. 

Both  acts  authorized  the  cancellation  of 
the  inscription  of  the  vendor's  declaration 
of  homestead. 

It  appears  that  after  the  death  of  David 
Woodson  his  widow  married  one  Lafayette 
Lewis,  who  thereafter  (in  1881)  purchased  the 
lot  No.  97,  adjoining  lot  No.  99.  Lewis  died 
intestate  in  1887.  In  1897  the  Lewis  lot  was 
sold  for  city  taxes,  and  was  adjudicated  to 
D.  W.  Eames,  represented  by  his  son,  Leo.  M 
Eames. 

In  this  court  counsel  for  plaintiff  contend 
that  Marlane  Galnnie  was  never  married  to 
David  Woodson,  and  that  consequently  the 
defendant  and  intervener  are  unacknowledg- 
ed bastards  and  without  standing  to  question 
the  contracts  of  their  natural  mother.  This 
Issue  was  not  raised  by  the  pleadings,  and 
is  not  adverted  to  in  the  written  opinion  of 
the  trial  judge.  It  has  been  held  in  a  num- 
ber of  cases  that  a  general  denial  does  not 
put  at  issue  the  capacity  of  one  suing  as  heir, 
and  such  want  of  capacity  must  be  specially 
pleaded  In  limine  litis.  Hennen's  Digest,  vol. 
2,  p.  1152,  B,  1. 

There  is,  however,  abundant  evidence  in 
the  record  to  show  that  Marlane  Galnnie  and 
David  Woodson  lived  together  as  man  and 
wife  and  had  four  children  as  the  issue  of 
their  union.  The  defendant  testified  that  his 
parents  were  married  In  1862  or  1863,  and 
that  he  was  born  in  October,  1864.  At  the 
Instance  of  plaintiffs  counsel,  the  defendant 
produced  the  following  document,  to  wit: 

"No.  54.      Marriage  Certificate. 
"The  State  of  Louisiana,  Parish  of  St  John 
the  Baptist 

"I,  George  S.  Darling,  provost  marshal  of 
the  parish  of  St  John  the  Baptist  do  hereby 
certify  that  I  have  this  eleventh  day  of  De- 
cember, A.  D.  one  thousand  eight  hundred 
and  sixty-four,  in  the  parish  of  St  John  the 
Baptist,  joined  in  the  bonds  of  matrimony 
David  Woodson  and  Marie  Galnnie. 

"In  testimony  whereof,  I,  the  undersigned, 
provost  marshal  of  the  parish  aforesaid, 
have  signed  my  name. 

"[Signed]   Geo.  S.  Darling, 

"Provost  Marshal." 

It  is  argued  by  counsel  for  the  plaintiff 
that  the  signature  of  this  officer  was  not 
proven,  and  that  the  courts  of  Louisiana  can- 
not take  judicial  cognizance  of  the  signature 
of  an  officer  unknown  to  our  laws,  and,  fur- 
ther, that  the  act  In  question  was  entirely 
outside  of  his  powers  and  functions.  There 
is  no  proof  of  the  execution  or  recordation  of 
this  document  and  we  cannot  take  judicial 
notice  of  the  capacity  and  signature  of  Geo. 
S.  Darling. 

This  certificate  cannot  be  considered  as  le- 
gal evidence,  and  must  be  Ignored.  Sufficient 
evidence  remains  to  show  that  the  parties 
lived  together  as  man  and  wife  and  were 
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bo  recognized  In  the  community.  Plaintiff 
himself  in  several  written  acts  contracted 
with  Mariane  Oainnie  as  the  widow  of  David 
Woodson.  In  the  absence  of  primary  evi- 
dence, marriage  may  be  proven  by  secondary 
or  circumstantial  evidence.  Powers'  Widow 
v.  Executors  of  Charbmury,  85  La.  Ann.  630 ; 
Blaslni  v.  Blaslnl,  30  La.  Ann.  1388 ;  Bothick 
v.  Bothick,  46  La.  Ann.  1382,  14  South.  293. 
The  burden  was  on  the  plaintiff  to  show 
that  no  marriage  between  the  parties  ever 
took  place.  Id. 

Plaintiff's  counsel  also  assails  the  status 
of  Mariane  Gainnie  as  widow  of  Lafayette 
Lewis.  This  marriage  was  also  proven  by 
reputation  and  cohabitation.  Defendant  tes- 
tified that  he  got  the  license  for  this  mar- 
riage, and  produced  a  certificate  which  he 
testified  had  been  in  possession  of  his  mother 
ever  since.  The  certificate  bears  date  June 
20,  1875,  and  recites  that  by  virtue  of  a  spe- 
cial license,  issued  from  the  district  court 
for  the  parish  of  St  John  the  Baptist,  Rev. 
Wilson  Wales,  a  Baptist  minister,  did  cele- 
brate the  bonds  of  matrimony  between  L. 
Lewis  and  Mrs.  Warren  Woodson.  The  cer- 
tificate purports  to  have  been  signed  by  Rev. 
Wilson  Wales  and  five  witnesses.  The  evi- 
dence shows  that  Wilson  Wales  was  a  color- 
ed man  and  a  Baptist  preacher ;  but  the  sig- 
natures to  the  document  were  not  proven. 
The  certificate  recites  that  "one  copy  is  re- 
turnable to  said  court"  It  is  shown  that 
marriage  certificates  were  not  recorded  in  the 
parish  of  St.  John  the  Baptist  between  the 
years  1869  and  1880.  The  objection  of  plain- 
tiff's counsel  to  the  admissibility  of  this  pa- 
per in  evidence,  on  the  ground  that  Its  execu- 
tion had  not  been  proven,  should  have  been 
sustained.  If  said  certificate  was  not  per  se 
legal  evidence  of,  a  marriage,  the  door  was 
open  to  proof  of  marriage  by  cohabitation 
and  reputation.  Plaintiff  himself  recognized 
Mariane  Gainnie  as  the  widow  of  Lafayette 
Lewis,  because  he  testified  that  he  handed 
to  her  a  notice  that  the  city  taxes  on  the 
property  of  Lafayette  Lewis  were  delinquent. 

The  property  known  as  lot  99  was  the  duly 
recorded  homestead  of  the  widow  Woodson. 

On  August  27,  1895,  the  widow  Woodson 
with  her  mark  Bfgned  an  authentic  act  of  sale 
conveying  that  portion  of  said  lot  lying  north 
of  the  Louisville  &  Nashville  to  David  W. 
Eames  for  the  price  of  $100  cash.  Plaintiff 
testified  that  the  real  consideration  was  $200 
cash,  that  the  extra  $100  was  paid  as  a  bonus, 
and  that  the  real  price  was  not  set  forth  in 
the  deed,  In  order  to  keep  down  the  assess- 
ment for  taxation. 

On  October  8,  1895,  the  widow  Woodson 
signed  with  her  mark  an  authentic  act  con- 
veying the  remainder  of  the  homestead  to 
David  W.  Eames  for  the  price  of  $50  cash. 
A  counter  letter  shows  that  the  vendee  bound 
himself  to  reconvey  the  property  within  one 
year  on  the  repayment  of  the  price,  with  in- 
terest and  on  the  payment  of  such  advances 
as  be  might  make  to  the  vendor  during  said 


year.  The  transaction  was  a  mortgage  on 
the  face  of  the  counter  letter.  Even  con- 
sidered as  a  sale  with  the  right  of  redemp- 
tion, the  vileness  of  the  price  and  the  con- 
tinued possession  of  the  vendor  made  the 
contract  one  of  security.  Howe,  Executor, 
v.  Powell,  40  La.  Ann.  307,  4  South.  450.  No 
counter  letter  was  produced  as  to  the  con- 
tract of  August  27,  1895;  but  the  defend- 
ant testified  that  there  was  a  counter  letter 
(since  lost),  reciting  that  the  sale  was  in- 
tended as  a  mortgage,  and  that  the  plaintiff 
so  declared  to  the  widow  Woodson  at  the 
time.  Defendant  further  testified  that  the 
plaintiff  collected  interest  on  the  amounts  of 
both  sales,  and  that  he  (the  defendant)  paid 
plaintiff  $25  at  one  time  and  $20  at  another 
on  account  of  interest  and  taxes.  Several 
other  witnesses  testified  to  declarations  of  the 
plaintiff  tending  to  show  that  both  sales  were 
intended  as  mortgages.  The  plaintiff  contra- 
dicted the  testimony,  but  the  trial  judge  gave 
credit  to  the  testimony  of  the  defendant  cor- 
roborated, as  it  was,  by  that  of  other  wit- 
nesses and .  the  facts  and  circumstances  of 
the  case.  The  -  judge  found  from  the  evi- 
dence that  the  tract  in  1895  was  worth  from 
$800  to  $1,000,  and  according  to  the  two  con- 
veyances of  record  was  sold  for  $150;  that 
the  apparent  vendor  remained  in  possession 
of  both  tracts  as  owner  from  the  date  of 
the  two  deeds  in  1895  to  the  time  of  her 
death  in  1905,  without  payment  of  rents; 
that  the  apparent  vendor  paid  sums  of  mon- 
ey to  plaintiff  on  account  of  Interest  and  tax- 
es, and  plaintiff  admits  that  such  payments 
continued  UDtll  July,  1899;  and  that  the 
memoranda  indorsed  by  plaintiff  on  the  coun- 
ter letter  of  October  8,  1895,  shows  a  charge 
of  Interest  that  could  not  accrue  under  the 
contract  on  a  loan  of  $50.  After  a  careful 
consideration  of  all  the  evidence  In  the  rec- 
ord, we  find  no  good  reasons  for  reversing 
the  conclusions  of  the  district  Judge  as  to 
the  character  of  the  two  sales  in  question. 

The  tax  sale  of  1897  of  lot  No.  97,  belong- 
ing to  the  estate  of  Lafayette  Lewis,  was 
null  and  void  for  want  of  the  notice  to  his 
widow  and  heirs.  This  tax  sale  was  provok- 
ed by  the  plaintiff,  D.  W.  Eames,  falsely 
claiming  to  have  a  quitclaim  title  from  Lafa- 
yette Lewis,  and  by  his  written  directions  the 
notice  was  served  on  his  son,  representing 
"D.  W.  Eames,  agent."  Plaintiff  testified 
that  he  handed  this  notice  to  the  widow  of 
Lewis.  There  is  no  proof  that  D.  W.  Eames 
represented  the  widow  and  heirs  of  Lafayette 
Lewis.  As  well  said  by  the  district  judge, 
if  Eames  represented  them  as  agent,  his  pur- 
chase Inured  to  their  benefit.  As  to  the  pre- 
scription of  three  years  it  cannot  avail  plain- 
tiff, because  the  evidence  does  not  show  his 
actual  possession  of  the  property  for  three 
years.  The  evidence  tends  to  show  that 
plaintiff  leased  the  property  or  a  portion 
thereof  for  two  years  with  the  consent  of  the 
widow  Lewis.  Plaintiff  seems  to  have  been 
afraid  to  sue  on  any  of  his  apparent  titles. 
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He  endeavored  to  evict  the  old  woman  under 
cover  of  a  lease  to  one  Lofton,  who  was 
living  with  her  at  the  time.  Both,  with  their 
belongings,  were  turned  out  of  the  house,  but 
re-entered  as  soon  as  the  officers  departed. 
According  to  plaintiff's  testimony  he  per- 
mitted the  old  woman  to  retain  possession  of 
the  premises  from  motives  of  benevolence. 
In  the  next  breath  he  asserts  that  he  took 
proceedings  to  have  her  and  Lofton  evicted, 
"ostensibly  for  not  paying  rent,"  but  really 
for  stealing  hogs.  The  record  of  the  eviction 
suit,  brought  In  1809,  shows  that  the  widow 
Lewis  was  no  party  to  tbe  suit  or  lease.  The 
property  leased  to  Lofton  was  not  described 
so  as  to  identify  it  In  spite  of  the  devious 
methods  employed  by  the  plaintiff  to  get  pos- 
session of  the  lots  in  question,  the  widow  con- 
tinued in  possession  until  her  death  in  July, 
1905.  Upon  her  demise,  her  son  took  pos- 
session for  himself  and  sister.  The  widow 
owned  an  undivided  half  interest  in  the  Lewis 
lot.  and  this  interest  passed  to  her  heirs,  who 
may  also  have  Inherited  through  their  mother 
the  other  half  interest  owned  by  the  estate 
of  Lafayette  Lewis.  Defendant  and  inter- 
vener, as  heirs  of  their  mother,  have  a  stand- 
ing In  court  to  assail  plaintiff's  asserted 
titles. 

The  judgment  is  affirmed. 


(120  La.) 

No.  16,961. 

TOWN  OF  PONCHATOULA  v.  POLICE 
JURY  OF  PARISH  OF  TANGIPAHOA. 

(Supreme  Court  of  Louisiana.    March  2,  1908. 
Rehearing  Denied  March  30,  1908.) 

L  Appeai/— Review— -No  Cause  or  Action. 

The  Issues  are  before  us  on  an  exception 
of  no  cause  of  action  and  prematurity.  The 
latter  was  sustained  by  the  lower  court. 

2.  Injunction  —  Action  fob  Injunction  — 
Time  to  Sue  — Local  Option  Election  — 
Election  Void. 

The  election  was  held  under  the  statute 
authorizing  local  option  elections.  Plaintiff 
urged  that  in  effect  no  election  had  been  held 
and  that  all  the  election  proceedings  were  the 
merest  nullity. 

One  of  the  objects  of  the  injunction  was  to 
prevent  the  police  jury  from  promulgating  the 
returns. 

The  promulgation  waa  necessary  before  suit 
It  follows  that  the  suit  was  premature. 

The  police  jury  ordered  the  election  to  be  held. 
There  was  no  good  ground  to  prevent  it  from 
compiling  the  votes  and  from  ascertaining  the 
result.  When  that  will  have  been  done,  it  will 
be  time  to  attack  the  election  for  whatever  there 
may  be  of  illegality  about  the  proceedings. 

3.  Same— About  Jurisdiction. 

The  question  of  jurisdiction  of  the  court  in 
matter  of  local  option  elections  will  not  be  con- 
sidered in  this  case,  as  it  is  disposed  of  by  the 
decision  on  the  plea  of  prematurity. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-First  Judicial  District 
Court,  Parish  of  Tangipahoa;  Clay  Elliott, 
Judge. 

Action  by  the  town  of  Ponchatoula  against 
the  police  jury  of  the  parish  of  Tangipahoa. 


Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 
See  46  South.  253. 

Reld,  Purser  A  Reid,  for  appellant  Rob- 
bert  Stephen  Ellis,  Dlst  Arty.  (Benjamin 
Moore  Miller  and  Hays  &  Sherman,  of  coun- 
sel), for  appellee.  Wise,  Randolph  &  Randall, 
amid  curias. 

BREAUX,  C.  J.  Plaintiff,  the  town  of 
Ponchatoula,  attempted  by  injunction  to  en- 
Join  and  restrain  the  police  Jury  from  pro- 
mulgating the  returns  of  an  election  in  the 
Seventh  Ward,  held  on  the  19th  day  of  De- 
cember, 1907,  in  accordance  with  the  law  au- 
thorizing local  option  elections  to  be  held  to 
decide  for  or  against  prohibition. 

The  petition  for  injunction  attacks  the 
election  on  a  number  of  grounds:  Substantial- 
ly for  the  reason  that  no  election  was  held; 
that  there  is  in  consequence  no  contest  in 
matter  of  an  election;  that  the  police  Jury 
was  without  authority  to  promulgate  the  re- 
sult of  an  election  that  was  void. 

As  relates  to  damages,  plaintiff  in  injunc- 
tion urged  that  tbe  proceedings  would  occa- 
sion Irreparable  damages  to  the  town,  be- 
cause It  would  curtail  Its  revenues,  growing 
out  of  the  fact  that  it  (the  town)  would  be 
prevented  from  Issuing  licenses  in  the  sum  of 
at  least  $3,000. 

The  defense,  represented  by  the  district 
attorney,  resorted  to  a  rule  on  which  an  or- 
der was  obtained  by  defendant  on  plaintiff  to 
show  cause  why  the  injunction  sued  out  by 
plaintiff  should  not  be  dissolved  on  the  ground 
that  the  court  Is  without  jurisdiction  or  au- 
thority to  interfere  In  local  option  elections, 
and  In  the  alternative  the  defendant  alleged 
that  the  police  Jury  Is  directly  authorized  and 
required  to  act;  that  plaintiff's  act  is  prema- 
ture, without  right  or  cause  of  action,  as  nei- 
ther can  be  affected  by  the  canvass  of  the 
votes  cast  at  the  election  complained  of;  and, 
further,  that  plaintiff's  right  could  not  In  the 
least  be  affected  by  the  canvass  of  the  votes 
cast  and  by  proclamation  of  the  result  of 
such  election;  still  further,  that  the  court  is 
without  power  to  annul  and  avoid  In  advance, 
by  an  ex  parte  order,  the  right  of  the  people 
to  hold  an  election  and  the  right  of  the  police 
jury  to  promulgate  the  result. 

Plaintiff  in  the  Injunction  alleged  that  It 
was  pretended  and  Is  pretended  (by  whom  It 
is  not  alleged)  that  an  election  was  held,  and 
that  it  was  pretended  and  is  pretended  that 
there  was  an  ordinance  ordering  the  election, 
and  further  pretended  that  all  the  formalities 
required  by  law  for  the  calling  and  holding 
of  the  election  were  compiled  with. 

Plaintiff,  after  having  made  these  allega- 
tions, not  specifically  directed  against  any 
one,  avers  that  all  the  proceedings  were  null, 
and  that  there  were  fatal  irregularities  in  the 
election,  rendering  it  absolutely  void. 

Void  as  it  may  be,  plaintiff  seeks  to  arrest 
the  proceedings  and  to  prevent  the  promulga- 
tion of  the  result  by  the  police  Jury. 
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The  allegations  are  such  that,  If  we  were 
to  assume  Jurisdiction  at  this  time  and  on 
the  admissions  made  tor  the  hearing  of  the 
question,  It  would  result  Inevitably  In  our  de- 
ciding that  no  election  was  held;  for  no  elec- 
tion as  Illegal  as  alleged  can  be  maintained. 

These  allegations  may  not  all  be  well 
founded.  It  Is  generally  held,  if  it  appears 
on  an  exception  of  no  cause  of  action  that 
there  may  be  more  in  the  case  than  the  ex- 
ception puts  at  issue,  then  it  shall  be  refer- 
red to  the  merits,  in  order  that  all  the  is- 
sues may  be  brought  up  and  fully  determined. 
If  it  does  not  appear  that  the  court  has  ju- 
risdiction, It  is  time  enough  to  dismiss  the 
action. 

If  the  ground  of  exception  of  want  of  ju- 
risdiction were  the  only  ground  before  the 
court,  it  would  not  be  passed  upon  at  this 
time,  in  the  present  condition  of  the  issues, 
but  the  cause  would  be  remanded,  in  order  to 
admit  testimony  to  find  out  what  issues,  if 
any,  are  properly  within  the  Jurisdiction  of 
the  court  If  it  appeared  that  there  was  no 
election  held,  or  that  whatever  was  done  was 
an  absolute  nullity,  the  court  would  certainly 
have  jurisdiction  to  so  declare. 

We  have  seen  that  the  plaintiff,  in  one  of 
the  allegations,  sets  up  that  there  was  no 
election  held.  We  will  not  remand  a  case 
if  the  action  is  premature. 

An  action  prematurely  brought  cannot  very 
well  be  remanded.  The  decision  that  it  is 
premature  disposes  of  It  It  must  be  dismiss- 
ed, and  bide  its  time,  until  it  is  no  longer 
subject  to  the  action  of  prematurity,  if  it  ev- 
er reaches  that  point 

We  feel  Justified  in  passing  upon  the  plea 
of  prematurity.  As  to  that  plea  the  real 
issue  before  us  is:  Can  an  action  be  main- 
tained to  enjoin  election  proceedings  before 
the  result  of  the  election  has  been  proclaim- 
ed? 

We  have  no  reason  to  answer  otherwise 
than  In  the  negative.  The  following  are  our 
reasons: 

There  is  no  allegation  In  plaintiff's  petition 
of  probable  unfairness  in  the  police  jury  in 
promulgating  the  returns.  That  body  Is  in- 
trusted with  that  duty.  It  is  vested  with 
some  discretion,  and  an  election  should  not 
be  Interfered  with  before  It  has  passed  upon 
those  questions  which  arise  in  compiling  the 
votes  and  determining  the  result  of  the  elec- 
tion. 

If  the  election  be  as  void,  as  the  petitioner 
for  the  injunction  alleges,  there  is  no  reason- 
able ground  to  apprehend  that  that  body  will 
attempt  to  give  It  effect  In  any  event.  It  will 
be  time  enough,  when  the  result  will  have 
been  announced  and  the  proclamation  made, 
to  enjoin.  Just  now  the  apprehension  of  un- 
favorable action  Is  too  remote.  It  may  even 
be  that  the  police  jury  may  arrive  at  the 
conclusion  to  proclaim  the  result  as  favor- 
able to  petitioner,  or  it  may  conclude  to  an- 
nul the  election.  In  either  case  the  appellant 
would  have  no  cause  for  an  injunction. 
46  SO— 2 
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As  relates  to  licenses  and  ma_amount:  It 
is  not  shown  that  the  license  holders  will  be 
affected,  although  the  town  alleges  that  there 
is  some  danger  of  losing  the  amount  alleged 
as  having  been  paid  by  those  who  have  taken 
out  licenses.  Why  there  Is  such  danger  is 
not  [explained.  But,  even  If  there  is  danger, 
obtaining  the  injunction  must  be  deferred 
until  the  returns  are  promulgated;  for  un- 
til then  it  is  only  a  mere  apprehension. 
In  other  words,  the  apprehension  does  not 
seem  to  be  serious  before  that  stage  in  the 
election.  Besides,  the  police  Jury  had  is- 
sued an  ordinance  to  hold  the  election.  It 
complied  with  the  statute  to  that  extent. 
Injunction  should  not  Issue  to  prevent  en- 
forcing the  ordinance  before  it  has  taken 
such  shape  as  to  enable  the  police  jury  to 
proclaim  the  result;  and  it  is  only  then  that 
it  can  be  determined  If  anybody  has  been  hurt 
or  will  be  probably  damaged. 

In  Railway  Company  v.  Meyers,  30  La. 
Ann  127,  1  South.  434,  the  court  declined 
to  Issue  an  injunction  to  prevent  the  mayor 
from  signing  an  ordinance.  The  court  held 
that  there  was  no  reason  for  assuming  that 
the  mayor  would  sign  it  and  that  he  would 
commit  the  irregularity  or  illegality  alleged 
by  the  applicant  for  Injunction. 

There  must  be  injury,  an  actual  impair- 
ment of  a  right  or  something  of  such  a  seri- 
ous character  to  render  it  reasonably  appar- 
ent that  a  right  will  be  impaired. 

Here  the  act  stated  may  never  materialize 
in  actual  wrong. 

Plaintiff  for  the  Injunction  will  have  to 
defer  action  until  further  developments  will 
show  that  the  right  Invoked  is  impaired,  and 
then  jurisdiction  will  be  assumed  to  the  ex- 
tent authorized  by  statute.  State  ex  rel. 
Oil  Mills  Co.  v.  Judge  of  Civil  District  Court, 
50  La.  Ann.  266,  23  South.  839;  Code  of  Prac- 
tice, art.  296. 

Decision  regarding  jurisdiction  is  deferred, 
to  be  considered  on  the  merits  in  another 
suit,  if  the  case  reaches  that  point  The 
plea  of  prematurity  is  maintained. 

For  reasons  assigned,  the  judgment  is 
affirmed. 


(120  La.) 
No.  16,836. 

YAZOO  &  M.  y.  R.  CO.  v.  CLARKE  et  al. 
(Supreme  Court  of  Louisiana.   March  16,  1008.) 
Eminent  Domain — Expropriation  Suit— In- 
tervention bt  Purchaser. 

The  adjudicated  at  a  judicial  sale  made 

Snding  an  expropriation  suit  has  a  standing  to 
ervene  in  the  suit ;  and  the  question  of  wheth- 
er or  not  he  is  in  default  in  complying  with 
his  bid  cannot  be  decided  as  an  incident  to 
the  expropriation  suit 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Walter  Byers  Sommervllle,  Judge. 

Action  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  against  May  and  Kate 
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Clarke.  Ellas  Pallet  Intervenes.  From  the 
judgment,  Intervener  appeals.  Reversed. 

Alfred  David  Danzlger,  for  appellant 
Hunter  Collins  Leake,  Gustave  Lemle,  and 
Johnston  Armstrong,  for  appellee  railroad 
company.  Alviri  Edward  Hebert  for  appel- 
lees Clarke. 

PROVOSTY,  J.  Two  certain  lots  of  ground 
situated  In  the  city  of  New  Orleans,  belonging 
to  the  minors,  May  Clarke  and  Kate  Clarke, 
were  ordered  by  the  court  In  which  the  mat- 
ter of  the  tutorship  of  said  minors  is  pend- 
ing to  be  sold  at  public  auction.  The  sale 
was  ordered  to  be  made  on  the  following 
terms:  One-third  cash  and  balance  In  one 
and  two  years;  purchaser  to  furnish  notes 
bearing  8  per  cent.  Interest  from  date  of  sale, 
to  be  secured  by  mortgage  on  the  property 
sold  and  act  of  sale  to  be  passed  before  Al- 
vln B.  Hebert,  notary  public. 

On  the  11th  of  June,  1907,  after  due  ad- 
vertisement, the  property  was  adjudicated  on 
the  terms  just  stated  to  Ellas  Pallet,  at  the 
price  of  $4,790. 

The  purchaser  made  the  usual  deposit  of 
10  per  cent,  of  the  purchase  price,  which  the 
advertisement  bad  announced  he  would  have 
to  make,  and  took  time  to  examine  the  title 
before  consummating  the  sale  by  the  execu- 
tion of  an  act  of  sale  and  payment  of  the 
price. 

The  Yazoo  &  Mississippi  Valley  Railroad 
Company,  the  plaintiff  in  this  suit,  had  filed 
tbe  present  suit  for  the  expropriation  of  said 
property,  on  tbe  day  before  this  adjudication, 
and  In  offering  the  property  at  tbe  auction 
the  auctioneer  had  duly  announced  to  the 
bidders  at  tbe  sale  that  the  sale  was  being 
made  subject  to  said  suit. 

A  month  thereafter,  on  the  8th  of  July,  the 
said  purcbaser,  Ellas  Pallet,  filed  an  interven- 
tion in  the  suit.  He  alleged  that  he  was 
the  owner  of  the  property  sought  to  be  ex- 
propriated, having  purchased  same  at  the 
auction;  and,  after  having  by  said  allega- 
tion set  forth  his  Interest  In  tbe  suit,  he 
proceeded  to  plead  a  number  of  defenses  to 
the  suit. 

Two  days  after  this  intervention  had  been 
filed— that  is  to  say,  on  the  10th  of  July — the 
tutor  of  tbe  minora,  defendants  in  the  suit, 
filed  exceptions  to  the  expropriation  suit 

On  the  10th  of  July,  on  the  same  day  on 
which  the  minors  filed  their  exceptions,  the 
plaintiff  filed  an  exception  to  the  interven- 
tion. The  grounds  of  the  exception  are: 
First,  no  cause  of  action;  second,  the  peti- 
tion of  intervention  changes  the  Issues  of  the 
suit. 

On  the  day  after  their  filing,  the  said  ex- 
ceptions were  tried  and  overruled,  namely, 
the  exceptions  of  plaintiff  to  the  intervention, 
and  the  exception  of  defendants  to  the  suit 
of  plaintiff. 

The  case  was  taken  up  for  trial  on  the 
merits  on  the  same  day  before  a  Jury  of 


freeholders,  and  the  trial  was  concluded  on 
the  next  day. 

When  the  counsel  of  defendants  undertook 
to  cross-examine  plaintiffs  witnesses,  plain- 
tiff's counsel  objected  to  bis  doing  so,  on  the 
ground  that  the  property  had  been  sold  to 
the  intervener  and  the  defendants  were  with- 
out pecuniary  Interest  in  the  suit  This  ob- 
jection was  overruled;  the  court  stating 
that  tbe  minors  had  been  Impleaded  by  plain- 
tiff and  were  therefore  entitled  to  be  heard. 

Later  in  the  course  of  the  production  of 
plaintiff's  evidence  the  counsel  for  the  de- 
fendants stated  to  the  court  that  the  Inter- 
vener had  been  called  on  to  complete  the 
sale  and  had  failed  to  do  so,  and  that  he 
ought  to  be  forced  to  comply  with  the  ad- 
judication before  the  suit  went  any  further. 
The  court  ruled  that  the  defendants  and  the 
Intervener  would  have  to  decide  that  ques- 
tion for  themselves;  that  the  court  could 
not  undertake  to  pass  upon  it  Just  then  in 
the  form  In  which  It  was  presented. 

The  court  then  proceeded  with  the  hearing 
of.  testimony  for  the  rest  of  the  day. 

At  the  resumption  of  the  trial  on  the  next 
day,  the  11th,  counsel  for  defendants  stated 
that  a  tender  of  title  had  been  made  to  tbe 
Intervener,  which  the  Intervener  had  refused. 
Counsel  for  Intervener  answered  that  the 
statement  made  by  counsel  for  defendants 
was  not  evidence,  and  that  If  counsel  for 
defendants  desired  to  make  it  appear  to  the 
court  that  such  a  tender  had  been  made,  he 
should  do  so  by  legal  evidence.  Counsel  for 
defendants  then  declared  that  he  was  the 
notary  representing  the  tutor  of  defendants, 
and  that  in  that  capacity  he  now  made  a  ten- 
der of  the  title  to  the  intervener.  Counsel 
for  Intervener  then  objected  on  several 
grounds  to  the  title  tendered  him,  and  with- 
out anything  further  being  said  or  done  the 
hearing  of  plaintiffs  evidence  was  proceeded 
with. 

Later  In  the  course  of  the  trial  .counsel  for 
defendants  stated  that  he  had  cured  the  de- 
fects complained  of  by  counsel  for  intervener 
in  the  title  tendered  to  Intervener  and  that 
he  again  made  a  tender  of  the  title.  Counsel 
for  intervener  answered  that  by  the  certif- 
icate of  mortgages  accompanying  the  titles 
tendered  there  appeared  to  be  a  judicial  mort- 
gage for  $430  on  the  property.  Counsel  for 
defendants  replied  that  an  affidavit  attached 
to  the  certificate  of  mortgages  showed  that 
the  said  mortgage  did  not  In  fact  exist ;  the 
Thomas  Clark  against  whom  the  $430  judg- 
ment was  recorded  not  being  the  Thomas 
Clark  from  whom  the  defendants  had  derived 
the  property  In  question.  But  counsel  for  in- 
tervener insisted  that  the  condition  of  the 
title  should  be  made  to  appear  by  the  cer- 
tificate of  the  proper  officer,  and  not  by  ex 
parte  affidavit.  He  added,  however,  that  in- 
tervener was  willing  to  take  the  title  if  the 
notes  required  to  be  executed  were  duly 
drawn  up  and  tendered  for  his  signature,  and 
If  he  was  given  an  opportunity  to  procure 
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the  money  with  which  to  make  the  cash  pay- 
ment. Counsel  for  defendants  then  offered  to 
accept  the  check  of  the  Intervener,  and  there 
the  matter  rested. 

Later  in  the  trial  the  defendants'  counsel 
tendered  the  notes  to  Intervener's  counsel  for 
the  intervener  to  sign  them ;  and  counsel  for 
Intervener  said  that  he  was  not  prepared  to 
say  that  Intervener  would  either  accept  or 
reject  the  title,  for  the  reason  that  inter- 
vener's attorney  had  not  yet  reported  on  the 
validity  vel  non  of  the  title,  and  that  he  re- 
newed the  objection  already  made  that  an 
opportunity  should  be  allowed  Intervener  to 
get  his  funds  together  to  pay  for  the  prop- 
erty. 

Thereupon  plaintiff  renewed  the  exception 
of  no  cause  of  action  to  the  Intervention,  and 
the  court  again  overruled  it 

The  hearing  of  plaintiff's  evidence  was 
then  proceeded  with  to  the  end.  The  Inter- 
vener then  called  a  witness  to  the  stand, 
when  the  plaintiff  objected  to  the  interven- 
er's being  permitted  to  offer  any  evidence, 
on  the  ground  that,  the  title  to  the  property 
having  been  tendered  to  Intervener  and  re- 
fused, he  was  without  Interest  In  the  suit; 
and  the  court  sustained  the  objection.  Inter- 
vener then  offered  to  accept  the  title  and  to 
sign  the  act  of  sale  and  the  notes  and  give 
a  check  for  the  cash  portion  of  the  price; 
but  it  was  ruled  that  his  offer  came  too  late. 

The  court  then  charged  the  Jury,  and  after 
deliberation  the  Jury  returned  a  verdict  In 
favor  of  the  expropriation  and  fixing  the  val- 
ue of  the  property  at  $4,790,  the  amount  at 
which  it  had  been  sold  at  the  auction  sale. 
On  the  same  day,  July  11th,  the  court  signed 
a  Judgment  accordingly. 

Four  days  thereafter,  on  July  15th,  the  In- 
tervener moved  tor  a  new  trial,  assigning 
various  grounds;  and  on  the  same  day  the 
motion  was  tried  and  overruled. 

On  the  next  day,  July  16th,  defendants 
filed  an  answer  to  the  Intervention,  alleging 
that  the  Intervener,  though  called  upon  to 
complete  the  sale  and  pay  the  purchase* 
price,  had  failed  and  refused  to  do  so,  and 
was  therefore  without  Interest  in  the  cause 
"until  said  adjudication  Is  completed,"  and 
praying  that  the  Intervention  be  dismissed. 

On  the  next  day,  July  17th,  defendants 
filed  a  general  denial  to  the  suit  of  plain- 
tiff. 

The  present  appeal  is  by  the  Intervener. 

It  cannot  be,  and  Is  not,  denied  that  the 
effect  of  the  adjudication  was  to  make  In- 
tervener owner  of  the  property  and  debtor 
for  the  price  (Code  Prac  art.  390 ;  Civ.  Code, 
art  2623;  Interdiction  of  Onorato,  46  La. 
Ann.  78,  14  South.  299);  and  It  cannot  be, 
and  is  not  denied  that,  if  he  eventually  con- 
summated the  sale  by  acceptance  of  title 
and  payment  of  price,  he,  and  he  alone,  would 
have  had  an  interest  in  defending  the  suit. 
It  is  only  in  the  contingency  of  his  not  even- 
tually consummating  the  sale  that  his  in- 
terest to  defend  the  suit  Is  challenged ;  and, 
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even  then,  only  in  the  contingency  of  his 
not  doing  so  through  his  own  fault  and  not 
through  the  fault  of  defendants  In  not  tender- 
ing a  good  and  clear  title. 

The  difference  between  the  defendants  and  . 
Intervener  concerning  the  title  tendered  and 
the  manner  of  the  tender  was  very  properly 
held  by  the  trial  Judge  in  his  first  ruling  not 
to  be  determinable  In  this  suit  especially 
In  the  absence  of  pleadings;  and  we  will 
add  that  it  can  still  less  be  determined  on 
this  appeal,  in  the  absence,  not  only  of 
pleadings,  but  also  of  evidence. 

Until  intervener  Is  finally  liberated  from 
the  obligation  to  take  the  property  and  pay 
the  price,  he  will  continue  to  have  an  interest 
in  defending  the  expropriation  suit;  and  no 
one  pretends  to  say  that  he  has  been,  or  ever 
will  be,  thus  liberated. 

Even  if  intervener  eventually  defaulted 
entirely  on  his  obligations  as  adjudlcatee, 
still  he  would  have  an  interest  to  be  heard 
in  the  expropriation  suit  for  the  purpose  of 
having  the  value  of  the  property  fixed  at  an 
amount  equal  to  the  price  of  the  adjudica- 
tion, In  order  that  he  might  not  have  to  pay 
to  the  defendants  by  way  of  damages  the  dif- 
ference between  the  price  of  the  adjudication 
and  the  price  of  the  expropriation,  In  case 
the  latter  proved  to  be  less  than  the  former. 

Intervener  is  for  the  time  being  the  con- 
ditional owner  of  the  property,  and  as  such 
has  an  Interest  in  protecting  it  from'  expro- 
priation, and  also  in  having  full  value  fixed 
upon  It  In  case  of  expropriation. 

Judgment  set  aside.  Plaintiff  and  defend- 
ants to  pay  costs  of  appeal  and  of  trial  be- 
low, In  the  proportion  of  one-half  to  plain- 
tiff and  one-half  to  defendants.  Other  costs 
to  await  final  Judgment 


(120  La.) 
No.  16,588. 
PREVOST  v.  RODRIGUEZ. 
(Supreme  Court  of  Louisiana.    Jan.  20,  1908. 

Rehearing  Denied  March  80,  1908.) 
Appeal — Review. 

The  judgment  of  the  district  court  non- 
suiting the  defendant  upon  his  reconventions! 
demand  is  affirmed.    That  branch  of  the  case 
should,  in  justice  to  all  parties,  be  tried  de  novo. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary  •  Albert  Camp- 
bell Allen,  Judge. 

Action  by  Ernest  Prevost  against  Duvil- 
ller  Rodriguez.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

Percy  Saint  for  appellant  O'Nlell  &  Al- 
pha, for  appellee. 

NICHOLLS,  J.  After  examination  of  the 
pleadings  and  the  evidence  in  this  case,  we 
are  of  the  opinion  that  the  situation  is  such 
that  the  rights  and  obligations  of  the  parties 
to  this  litigation  cannot,  in  justice  to  all 
parties,  be  thoroughly  and  properly  determln- 
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ed  on  this  appeal,  and  that  they  should  be 
ascertained  through  proceedings  which  can 
be  hereafter  taken  under  the  Judgment  here- 
in rendered.  An  examination  and  decision, 
made  de  novo  upon  new  pleadings,  and  evi- 
dence adduced  upon  such  pleadings,  will  more 
fully  develop  and  explain  (and  this  at  little 
cost  and  expense)  the  rights  of  the  parties 
than  should  or  could  be  done  by  attempting 
to  do  so  on  this  record  as  it  stands. 

For  the  reasons  assigned,  it  is  hereby  order- 
ed, adjudged,  and  decreed  that  the  judgment 
appealed  from  be,  and  the  same  is,  hereby 
affirmed,  at  appellant's  costs  in  this  court 

LAND,  J.,  takes  no  part,  not  having  heard 
the  argument 


(120  La.) 
No.  17,039. 
BRODERICK  v.  BLUNT. 
In  re  BRODERICK. 
(Supreme  Court  of  Louisiana.   March  30,  1908.) 

Action  by  Patrick  Broderlck  against  R.  P. 
Blunt  Judgment  for  defendant  was  affirmed 
by  the  Court  of  Appeal,  and  Mrs.  Patrick 
Broderlck  applies  for  certiorari  or  writ  of 
review.  Dismissed. 

McCloskey  &  Benedict  for  applicant 

LAND,  J.  Appeals  from  the  city  courts  of 
the  parish  of  Orleans  to  the  Court  of  Appeal 
are  tried  de  novo,  and  the  evidence  is  not 
reduced  to  writing.  Such  appeals  may  be 
decided  by  one  of  the  judges,  and  written 
opinions  are  seldom  banded  down.  It  re- 
sults that  in  a  case  where  there  is  no  writ- 
ten opinion  and  no  agreed  statement  of  facts, 
this  court  cannot  intelligently  pass  on  an 
application  to  review  a  judgment  based  on 
the  evidence.  If  the  evidence  has  been  taken 
down  by  consent  the  clerk  should  so  certify. 
If  the  evidence  is  not  of  record,  it  is  useless 
for  this  court  to  order  up  a  cause  to  review 
a  judgment  based  on  the  facts. 

The  application  herein  la  therefore  dis- 
missed, with  costs. 


(120  La.) 

No.  10,797. 

SOUTHERN  SAWMILL  CO.,  Limited,  v. 
DUCOTE. 

(Supreme  Court  of  Louisiana.    March  2,  1908. 
Rehearing  Denied  March  30,  1908.) 

1.  Corporations— Right  or  Action. 

A  corporation  may  sue  in  its  own  name, 
without  designating  its  president  or  other  of- 
ficers. In  such  a  case  the  corporation  appears 
through  its  attorney,  whose  authority  is  pre- 
sumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  g§  1953-1957,  1975.] 

2  Salks—  Breach  of  Contract— Damages. 

Where  the  defendant  violated  his  contract 
to  deliver  lumber  of  specified  grades  and  quan- 
tity within  a  certain  fixed  time,  the  purchaser  is 


entitled  to  recover  as  damages  the  amount  of 
profits  of  which  he  had  been  thereby  deprived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §  1196.] 

3.  Contracts— Action  fob  Breach— Demand 

or  Performance. 

In  a  suit  for  damages,  a  putting  in  default 
by  formal  demand  for  performance  is  not  re- 
quired as  a  prerequisite,  where  the  defendant 
denied  the  existence  of  the  contract  or  refused, 
or  was  admittedly  unable,  to  perform  his  part. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  If  1217-1219.] 

(Syllabus  by  the  Court) 

Appeal  from  Fourteenth  Judicial  District 
Court  Parish  of  Avoyelles ;  Gregory  Horatio 
Couvillon,  Judge. 

Action  by  the  Southern  Sawmill  Company, 
Limited,  against  Joseph  B.  Dueote,  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Clarence  Samuel  Hfibert  and  Lafargue  & 
Lafargue,  for  appellant  Joseph  William  Jof- 
frlon,  for  appellee. 

LAND,  J.  Plaintiff  sued  to  recover  $2,- 
608.62  as  damages  for  the  alleged  failure  of 
the  defendant  to  deliver  lumber  pursuant  to 
the  terms  of  a  written  contract  between  the 
parties. 

Defendant  pleaded  an  exception  of  no  cause 
of  action,  which  was  referred  to  the  merits. 
For  answer  the  defendant  alleged  that  plain- 
tiff did  not  comply  with  the  obligations  of 
the  contract  hi  the  matter  of  sending  in- 
spectors and  of  making  cash  advances  on 
lumber  ready  for  delivery,  and  that  both 
parties  mutually  agreed  that  the  contract 
should  continue  no  longer  than  was  neces- 
sary to  deliver  all  lumber  then  on  hand. 

There  was  judgment  in  favor  of  the  plain- 
tiff as  prayed  for,  and  the  defendant  has 
appealed. 

The  contract  called  for  not  less  than  500,- 
000  feet  of  cypress  and  ash  lumber  to  be 
delivered  by  defendant  on  board  of  the  cars 
at  Cottonport  between  July  10  and  December 
31,  1906.  Defendant  delivered  only  127,340 
feet  of  lumber  within  the  term  fixed  by  the 
contract  The  uncontradicted  evidence  shows 
that  by  this  default  of  the  defendant  the 
plaintiff  was  deprived  of  profits,  at  the  rate 
of  $7  per  M.,  on  372,660  feet  of  lumber, 
amounting  to  $2,608.62. 

The  parol  agreement  to  terminate  the  con- 
tract set  up  in  the  answer  is  not  sustained 
by  the  evidence.  Dueote  testified  to  the  mak- 
ing of  such  an  agreement  with  Williams,  the 
president  of  the  company ;  but  Williams  de- 
nies the  alleged  agreement  and  his  testi- 
mony is  corroborated  by  that  of  another  wit- 
ness, who  was  present  at  the  interview,  and 
also  by  the  circumstances  that  subsequently 
advances  were  made  and  lumber  delivered 
under  the  contract. 

The  contract  required  the  plaintiff  to  send 
an  Inspector  to  defendant's  mill  on  the  1st 
and  15th  of  each  month;  but  the  contract 
also  required  the  defendant  to  notify  the 
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plaintiff  at  the  end  of  each  month  what  lum- 
ber had  been  piled  under  the  contract.  De- 
fendant never  did  give  any  such  notice. 
Plaintiff's  inspectors  were  at  the  mill  from 
time  to  time,  but  not  on  the  1st  and  15th 
of  each  month.  Plaintiff  was  never  notified 
to  send  inspectors  at  any  particular  time. 
Under  the  terms  of  the  contract,  when  lum- 
ber was  piled  on  the  railway  right  of  way, 
cash  advances  were  to  be  paid  by  defend- 
ant's draft  on  the  company,  with  bill  of  sale 
authenticated  by  an  inspector,  and  insur- 
ance policy  attached.  On  August  1,  1906, 
the  defendant  drew  his  draft  on  the  com- 
pany on  an  estimate  and  bill  of  sale  signed 
by  H.  P.  Audebert,  who  had  charge  of  the 
mill.  The  bill  of  sale  included  17,000  feet 
of  oak  lumber  not  within  the  contract,  and 
other  lumber  not  on  the  right  of  way  for 
shipment,  and,  besides,  was  not  signed  by  an 
Inspector.  Payment  of  the  draft  was  prop- 
erly refused.  Defendant  thereupon  went  to 
New  Orleans  and  had  (In  the  language  of  his 
answer)  "hot  words"  with  the  president  of 
the  company.  As  the  final  result  of  this  in- 
terview an  inspector  accompanied  the  defend- 
ant to  his  mill  and  accepted  such  lumber  as 
waa  ready  for  shipment  under  the  contract 
Several  shipments  were  thus  made,  and  ad- 
vances paid  thereon,  until  the  supply  of  lum- 
ber was  exhausted.  On  December  11,  1906, 
a  settlement  of  accounts  was  made  between 
the  parties. 

On  December  26th  plaintiff  wrote  to  de- 
fendant, in  part,  as  follows: 

"We  desire  to  call  your  attention  to  the  fact 
that  on  December  31st  you  will  be  in  default 
under  the  contract  we  have  with  you  unless  you 
can  get  together  the  balance  of  the  lumber  due 
as  by  that  time.  We  will  have  one  of  our  in- 
spectors at  Cottonport  on  December  31st  to  ac- 
cept any  lumber  which  you  may  have  to  tender 
under  the  contract  If  you  are  not  going  to 
have  any  lumber  at  that  time,  please  advise  us 
what  arrangements  you  care  to  make  relative  to 
the  extension  of  the  contract." 

Defendant  made  no  response.  On  Decem- 
ber 31,  1906,  the  company  wrote  to  the  de- 
fendant, notifying  him  that  he  was  in  de- 
fault for  nondelivery  of  lumber  under  the 
contract  and  that  he  would  be  held  for  all 
resulting  loss  or  damages.  This  letter  was 
handed  to  defendant  on  January  1,  1907. 

Defendant  had  no  lumber  on  band  at  that 
time,  and  told  the  bearer  of  the  letter  that 
he  would  deliver  no  more  lumber  to  the 
company  under  the  contract.  Defendant  had 
previously  notified  the  same  Inspector  that 
he  desired  to  be  released  from  the  contract 
and  would  deliver  no  more  lumber  under  its 
provisions. 

Defendant's  counsel  contends  (1)  that  the 
plaintiff  corporation  does  not  appear  through 
its  president,  duly  authorized  by  the  board 
of  directors.  In  N.  O.  Terminal  Co.  v.  Tell- 
er, 113  La.  733,  37  South.  624,  this  court  held 
that  a  corporation  can  sue  in  Its  own  name, 
without  designating  its  president  or  any  of 
its  other  officers  in  the  petition.   In  such  a 


case  the  corporation  appears  through  its  at- 
torney, who  is  presumed  to  have  been  prop- 
erly authorized  by  the  corporation  to  insti- 
tute the  suit. 

Counsel  contends  (2)  that  the  defendant 
was  not  legally  put  In  default  for  the  nonper- 
formance of  his  contract  None  was  neces- 
sary. Defendant  denies  in  his  answer  and 
his  testimony  the  continued  existence  of  any 
contract  with  plaintiff  after  December  11, 
1907.  Beck  v.  Fleltas,  37  La.  Ann.  492.  De- 
fendant not  only  declared  repeatedly  that  he 
would  not  deliver  any  more  lumber  under 
the  contract  but  as  a  matter  of  fact  did  not 
have  the  lumber  to  deliver  on  or  before  De- 
cember 31,  1906.  Allen,  West  &  Bush  v. 
Steers,  39  La:  Ann.  589,  2  South.  199.  The 
law  does  not  In  such  a  case  exact  the  vain, 
idle,  and  useless  ceremony  of  a  default 
Dwyer  Bros.  v.  Administrators,  47  La.  Ann. 
1232,  17  South.  796.  We  are  not  to  be  under- 
stood as  holding  that  a  default  is  necessary 
In  a  case  where  the  obligor  binds  himself 
to  manufacture  and  deliver  lumber  within  a 
certain  fixed  time. 

Counsel  contends  (3)  that  the  plaintiff  vio 
lated  the  obligations  of  the  contract.  In  a 
technical  sense,  neither  party  did  all  that 
the  letter  of  the  contract  required.  Plaintiff 
complied  substantially  with  all  the  obliga- 
tions of  the  agreement. 

Counsel  contends  (4)  that  the  loss  of  prof- 
its is  not  proven  with  sufficient  certainty. 
The  extent  of  the  damages  claimed  was  not 
controverted  in  the  lower  court.  We  think 
that  the  testimony  of  Mr.  Williams,  an  ex- 
pert, corroborated,  as  it  is,  by  the  lumber 
price  lists  for  1906,  suffices  to  prove  the  ex- 
tent of  the  loss. 

Judgment  affirmed. 


(120  La.) 
No.  16,807. 

MAITREJEAN  v.  NEW  ORLEANS  RT.  A 

LIGHT  CO.   (two  cases). 
(Supreme  Court  of  Louisiana.    March  2,  1908. 
Rehearing  Denied  March  30,  1908.) 

1.  Mastbb  and  Sebv ant— Duties  and  Pow- 
ers of  Employes. 

Where  the  foreman  of  a  force  of  men  in 
the  employ  of  an  electric  light  and  power  com- 
pany assigns  to  two  designated  and  experienced 
linemen  the  duty  of  attaching  a  guy  wire  to 
a  particular  telegraph  pole,  they  have  no  right 
or  authority  to  substitute  another  person  in 
lieu  of  themselves  to  perform  this  work,  es- 
pecially an  apprentice  lineman  who  is  under  the 
tutelage  of  the  company,  and  under  the  orders 
and  direction  of  the  foreman.  As  they  had  no 
right  and  authority  to  impose  the  performance 
of  the  work  on  the  apprentice,  still  less  could 
they  transfer  the  doing  of  the  work  as  a  priv- 
ilege. 

2.  Same— Apprentice— Assumption  of  Risk. 

An  apprentice  lineman  occupies  relations  of 
a  special  character  in  respect  to  the  company 
which  employs  him,  just  as  the  company  oc- 
cupies a  special  position  touching  its  rights  and 
obligations  to  the  apprentice.  Hie  company 
recognizes  that  the  apprentice  ia  under  its  tute- 
lage and  entitled  to  its  special  protection,  and 
is  not  justified  and  warranted  £n  placing  him 
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by  its  orders  in  places  of  danger.  On  the  other 
hand,  the  apprentice  is  not  at  liberty  to  select 
for  himself  the  particular  work  he  is  to  do,  nor 
the  time,  place,  and  manner  of  executing  it.  He 
can  only  do  this  under  the  orders  and  direction 
of  the  employer.  If  he  does  otherwise,  he  does 
so  on  his  own  responsibility  and  at  his  own  risk. 
It  is  not  for  him  to  determine  whether  work 
of  a  particular  kind  is  dangerous  or  subject  to 
possible  risks  and  to  act  on  his  own  judgment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  58  153-156.] 

3.  Same— Oowtbibutobt  Negligence. 

While  the  climbing  of  poles  and  the  handling 
of  wires  may  be  within  the  scope  of  an  ap- 
prentice lineman's  employment,  he  is  not  in 
the  discharge  of  his  duties  as  an  employe  when 
he  undertakes  to  do  work  of  that  kind  which  he 
had  not  been  directed  to  do.  The  carrying 
up  by  Maitrejean  of  the  end  of  the  guy  wire  in 
his  naked  hand  under  the  circumstances  that 
this  was  done  was  an  exceedingly  dangerous  act, 
as  events  proved.    True,  it  might  not  be  dan- 

Seroua  to  do  this  when  conditions  are  all  right; 
ut,  as  testified  to,  it  is  dangerous  at  all  times 
to  climb  up  a  post  under  overhanging  electric 
wires  with  a  wire  in  the  naked  hand.  Such 
danger  very  frequently  is  the  fault  of  the  electric 
company,  but  not  necessarily  so.  It  is  some- 
times due  to  contingencies  not  possible  to  antici- 
pate. 

The  company  in  the  use  of  safety  appliances 
is  seeking  to  guard  its  workmen,  not  only  from 
existing,  but  From  possible,  dangers.  It  has  the 
right  to  require  of  its  employes  that  they  make 
use  of  the  appliances  furnished  to  guard  them- 
selves from  injury. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  George  Henry  Theard,  Judge. 

Action  by  Lydla  Maitrejean  against  the 
New  Orleans  Railway  &  Light  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

George  Joseph  TJntereiner,  for  appellant 
Dart  &  Kernan,  for  appellee. 

NICHOLLS,  J.  The  present  action  origi- 
nated In  a  dematnd  made  by  Lydla  Lewis, 
widow  of  Alphonse  Maitrejean,  on  the  de- 
fendant company  for  $25,000  for  damages 
suffered  by  herself  individually  for  the  death 
of  her  deceased  husband.  She  later  filed  a 
similar  demand  against  the  defendant  com- 
pany for  $25,000  for  damages  suffered  by  the 
children,  issue  of  the  marriage  between  Mai- 
trejean and  herself,  for  the  death  of  their 
father. 

She  was  not  at  the  time  of  the  institution 
of  this  demand  the  tutrix  of  her  children, 
but  she  brought  the  suit  on  their  behalf  and 
for  their  use  and  benefit  as  their  mother. 
The  allegations  of  the  two  petitions  were 
substantially  alike.  In  both  petitions  it  was 
alleged:  That  the  deceased  (husband  of  plain- 
tiff in  one  suit  and  father  of  the  plaintiffs  in 
the  other  suit)  was  an  apprentice  lineman  by 
occupation  in  the  employ  of  defendant  com- 
pany, and  on  or  about  July  19,  1905,  the 
gang  with  which  petitioner's  husband  was 
working  was  sent  to  Plum  and  General  Og- 
den  streets,  of  this  city,  to  repair  and  strength- 
en the  lines,  wires,  and  poles  of  defendant 
company.  That  about  10:30  on  said  day  pe- 
titioner's husband  and  others  of  said  gang 


were  engaged  in  putting  a  guy  wire  on  the 
pole  at  the  corner  of  the  above-named 
streets  on  which  a  crane  and  electric  lamp 
was  hanging.  That  it  was  necessary  for 
some  one  of  the  gang  to  climb  said  pole  and 
fasten  the  guy  wire  to  its  top.  That,  climb- 
ing being  the  duty  of  petitioner's  deceased 
husband,  he  proceeded  to  climb  the  pole  and 
ascended  same  about  10  feet,  when  his  body 
came  in  contact  with  the  heel  wire  of  said 
crane  (a  wire  not  dangerous,  or  supposed  to 
be  charged  with  electricity),  from  which  he 
received  a  terrific  electric  shock  from  which 
he  was  burned  and  died  within  an  hour. 

That  the  heel  wire  aforesaid— a  wire  at- 
tached to  the  lamp  aforesaid— passed  through 
the  crane  and  down  the  pole  aforesaid  to  its 
foot,  which  was  used  to  raise  and  lower  the 
lamp  from  the  ground,  at  the  foot  of  the 
pole,  was  not  dangerous,  and  only  became  so 
by  Its  being  charged  with  electric  current  of 
high  voltage  from  the  power  plant  of  de- 
fendant company  through  the  bad,  faulty, 
and  imperfect  insulation  of  the  uncovered 
guy  wire  holding  up  the  outer  end  of  said 
crane  where  they  crossed  a  wire  of  defend- 
ant company  strung  on  a  cross-arm  on  said 
pole  used  to  conduct  and  charged  with  elec- 
tric current  as  above  set  forth,  the  insulat- 
ing covering  of  which  at  said  point  was  worn 
off,  leaving  one  wire  exposed,  which  contact 
of  the  wire  aforesaid  charged  the  said  guy 
wire  crane  and  heel  wire, .  and  the  faulty, 
bad,  and  improper  construction  of  the  afore- 
said crane  and  the  stringing  of  said  guy 
wires  from  its  outer  edge  without  insulator 
knobs  or  circuit  breaks  to  prevent  said  wire 
crane  and  heel  wire  from  being  charged  with 
electric  current  through  being  crossed  with  a 
live  wire.  That  defendant  company  was  at 
fault  and  grossly  negligent  in  constructing 
said  crane  without  insulator  knobs  or  cur- 
rent breakers  on  Its  guy  wire,  and  permitting 
the  said  crane,  Its  wires,  and  heel  wire  to  be- 
come charged  with  electric  current  to  the 
manner  aforesaid.  That,  by  reason  thereof, 
she  has  been  damaged  In  the  sum  of  $25,000. 

Defendant  excepted  to  plaintiff's  individual 
petition;  that  it  was  vague,  general,  and  In- 
definite, and  should  be  amended  in  sundry 
particulars  before  respondent  was  required 
to  answer  thereto;  that  plaintiff's  petition 
disclosed  no  cause  of  action  against  this  ex- 
ceptor. 

After  hearing  argument,  the  court,  con- 
sidering the  exceptions  not  well  founded, 
overruled  them.  Defendant,  under  reserva- 
tion of  the  exceptions  filed,  answered  plain- 
tiff's individual  petition,  pleading,  first  their 
general  denial.  Further  answering,  respond- 
ent averred  that  if  Alphonse  Maitrejean  was 
injured,  as  alleged  In  plaintiff's  petition,  it 
was  through  no  fault,  negligence,  or  want  of 
care  on  the  part  of  respondent,  Its  agents, 
servants,  or  employes,  but  solely  through  the 
fault,  negligence,  and  want  of  care  of  said 
Alphonse  Maitrejean  while  performing  the 
work  described  In  plaintiff's  petition;  that 
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said  Alphonse  Maltrejean  failed  to  take  the 
usual  and  necessary  precautions,  and  to  pro- 
vide himself  with  the  appliances  required 
for  safety  while  engaged  In  such  work,  al- 
though such  appliances  were  at  hand,  and 
are  customarily  used.  It  prayed  that  plain- 
tiff's demand  be  denied  and  rejected,  and  for 
Judgment  In  its  (respondent's)  favor. 

Defendant  excepted  to  plaintiff's  second  pe- 
tition on  the  ground  that  It  did  not  disclose 
any  authority  of  Mrs.  Maltrejean  to  insti- 
tute suit  for  and  stand  In  judgment  In  behalf 
of  her  minor  children,  and  that  she  was' 
without  Interest  to  prosecute  this  case.  It 
prayed  that  plaintiff's  suit  be  dismissed. 
The  court,  after  hearing,  sustained  this  ex- 
ception as  well  founded.  It  ordered,  how- 
ever, that  plaintiff  qualify  as  tutrix  for  her 
minor  children  within  30  days  after  date, 
and,  upon  failure  so  to  do,  that  her  suit  on 
behalf  of  the  children  stand  dismissed  as  In 
case  of  nonsuit 

On  October  11, 1906,  Mrs.  Lydla  Maltrejean 
filed  a  supplemental  and  amended  petition, 
stating  that  she  had  brought  this  suit  against 
defendant  for  the  use  and  benefit  of  her 
minor  children.  Issue  of  her  marriage  with 
Alphonse  Maltrejean,  her  deceased  husband, 
to  recover  the  sum  of  $25,000  damages  suf- 
fered by  them  through  the  negligent  killing 
of  their  father  by  the  defendant,  as  set 
forth  to  her  original  petition;  that  she  had 
since  qualified  as  natural  tutrix  of  her  afore- 
said minor  children  to  be  recognized  as  such, 
and  made  the  party  plaintiff  herein  in  her 
official  capacity,  pursuant  to  the  judgment 
herein  rendered  on  September  1,  1906. 

In  view  of  the  premises  she  prayed  for 
leave  to  file  this  supplemental  and  amended 
petition;  that  the  defendant  herein  be  cited 
hereto;  that  she  be  recognized  in  her  official 
capacity  as  the  plaintiff  herein;  that  in  due 
course  she  have  judgment  In  her  official  ca- 
pacity against  the  defendant  for  $25,000. 

Defendant  excepted  to  the  demand  con- 
tained in  the  original  and  supplemental  pe- 
tition, upon  the  ground  that  the  claim  therein 
asserted  was  barred  by  the  prescription  of 
one  year.  In  view  of  the  premises,  defend- 
ant prayed  that  plaintiff's  suit  be  dismissed 
and  exceptions  maintained.  The  plea  of  pre- 
scription was  overruled,  and  defendant  ap- 
pealed from  the  ruling.  Later,  on  suggestion 
of  defendant,  the  demand  brought  by  Mrs. 
Maltrejean  as  tutrix  of  her  children  was  or- 
dered by  the  court  to  be  consolidated  and 
tried  at  the  same  time  with  the  demand 
made  by  herself  Individually. 

The  defendant  answered  the  demand  made 
by  Mrs.  Maltrejean  as  tutrix.  It  pleaded 
the  general  issue.  Further  answering,  de- 
fendant averred  that  at  the  time  and  place 
described  In  plaintiff's  petition  Alphonse  Mal- 
trejean was  engaged  with  others  in  the  same 
employment  on  a  common  task,  and  respond- 
ent was  not  responsible  for  Injuries  receiv- 
ed through  the  negligence  of  said  Maltrejean, 
or  of  those  with  whom  he  was  thus  and  then 


and  there  engaged.  Mrs.  Maltrejean  died 
pending  the  suit,  and  Dausat  was  confirmed 
as  tutrix  of  the  minors.  He  was  made  a 
plaintiff  in  the  suits. 

After  trial  the  court  ordered,  adjudged, 
and  decreed  that  plaintiff's  demand  in  suit 
No.  77,543  (plaintiff's  Individual  demand) 
be  rejected,  with  costs.  It  was  further  or- 
dered, adjudged,  and  decreed  that  plaintiff's 
demand  as  tutrix  in  suit  No.  79.884  be  re- 
jected, with  costs. 

Plaintiff  has  appealed. 

Alphonse  Maltrejean,  whose  death  has 
given  rise  to  the  two  demands  for  damages 
consolidated  In  the  present  action,  was  killed 
while  In  the  employ  of  the  defendant  com- 
pany as  an  apprentice  lineman. 

At  the  time  of  his  death  he  was  climbing 
up  the  telegraph  pole  at  the  corner  of  Plum 
and  General  Ogden  streets  for  the  purpose 
of  attaching  to  that  pole  (just  below  the 
cross-arm  upon  It)  a  guy  wire,  the  other  end 
of  which  was  to  be  attached  to  a  stub  pole 
dug  into  the  ground  a  short  distance  from 
the  telephone  pole.  The  object  of  the  guy 
wire  was  to  steady  the  latter  pole,  and  hold 
It  firmly  in  position. 

In  climbing  the  pole  Maltrejean  carried  in 
his  naked  hand  one  end  of  the  guy  wire 
which  he  proposed  to  attach  to  the  pole,  and 
which  was  being  unrolled  upon  the  ground 
by  a  man  holding  the  bundle  of  wire.  It  so 
happened  that  the  Iron  wire  or  cable  (re- 
ferred to  in  the  testimony  as  the  heel  wire), 
by  means  of  which  the  street  lamp  hanging 
from  a  crane  on  the  top  of  the  pole  was 
lowered  and  raised  from  its  position,  was 
not  a  dead  wire  as  It  should  have  been,  but 
was  then  charged  with  the  full  force  of  the 
electricity  passing  through  the  electric  wires 
above  it  by  reason  of  those  wires  having 
come  In  contact  with  the  heel  wire.  In  as- 
cending the  telegraph  pole  Maltrejean's  hand 
touched  the  heel  wire,  and  Immediately  the 
whole  force  of  the  electric  current  passed 
through  his  body,  and  killed  him. 

It  is  urged  on  behalf  of  the  defendant  com- 
pany that  damages  cannot  be  recovered  for 
an  accident  happening  to  the  deceased  while 
engaged  in  performing  a  task  not  assigned  to 
him  by  his  master,  and  which  he  was  under 
no  obligation  to  do  unless  ordered  by  the 
foreman — a  task  which  under  the  evidence 
the  foreman  would  not  have  assigned  to  him 
unless  he  had  been  present  to  supervise  his 
manner  of  executing  the  same. 

It  Is  further  urged  that  Maltrejean  In  as- 
cending the  pole,  carrying  In  his  naked  hand 
the  end  of  the  guy  wire  which  was  being  un- 
rolled upon  the  ground,  was  guilty  of  reckless- 
ness and  Imprudence;  that  in  so  doing  he 
was  not  only  guilty  of  recklessness,  but  he  also 
failed  to  make  use  of  the  safety  appliances 
which  the  company  supplied  to  all  its  em- 
ployes to  guard  and  protect  them  in  discharge 
of  their  duties,  which  appliances  were  present 
at  that  time  for  use  by  the  employes  at  the 
place  where  Maltrejean  was  killed. 


Digitized  by  Google 


24 


46  SOUTHERN  REPORTER. 


For  some  time  prior  to  the  19tb  of  July, 
1905,  a  number  of  workmen  In  tbe  employ  of 
tbe  defendant  company  under  tbe  charge  and 
supervision  of  a  foreman  named  Blank  were 
engaged  In  repairing  and  strengthening  tbe 
poles  and  wires  of  the  company  In  the  vicinity 
of  the  streets  mentioned.  Among  these  men 
was  Maltrejean.  On  the  morning  of  the  19th 
of  July  Maltrejean  had,  under  the  directions 
of  Blank,  and  under  his  direct  supervision, 
climbed  up  a  telephone  pole  near  that  on 
which  he  was  killed,  and  there  untied  and 
loosened  the  electric  wires  on  the  cross-arm 
of  that  pole;  the  Intention  of  the  foreman 
being  to  later  on  draw  them  taut,  and  make 
them  fast  after  those  wires  should  have  been 
extended  over  the  cross-arm  of  a  new  pole 
which  had  been  dug  Into  tbe  ground  near  it 

In  reference  to  Maltrejean's  work  the  fol- 
lowing testimony  was  elicited  from  Blank  as  a 
witness: 

"Q.  I  understand  that  any  work  that  Maltre- 
jean did  for  you,  you  stood  and  watched  him 
doing  it? 

"A.  Yes.  sir. 

"Q.  And  gave  him  directions  how  to  do  it? 
"A.  Yes,  sir. 

"Q.  How  wan  it,  then,  in  the  case  of  the  live 
wires  that  he  had  untied  that  morning  in  the 
other  poles?  Were  you  there  when  he  was  do- 
ing it? 

A.  I  was  right  there. 

"Q.  Did  you  give  him  instructions? 

"A.  I  explained  to  him  how  to  untie  them  and 
handle,  etc. 

"Q.  Stood  there  to  see  him  do  it? 

"A.  Yes,  sir :  until  he  came  off  the  pole. 

"Q.  Did  he  do  it  right? 

"A.  Yes.  sir. 

"Q.  Did  he  get  any  shock? 

"A.  No. 

"Q.  Did  he  follow  your  instructions? 
"A.  Yes,  sir." 

Having  completed  this  work,  tbe  foreman 
sent  him  to  attach  a  cross-arm  to  a  new  pole 
which  had  been  erected.  When  be  bad  finish- 
ed this  work,  he  reported  back  to  Blank,  tbe 
foreman  who  was  then  watching  the  work 
being  done  on  tbe  pole  at  the  corner  of  Eagle 
and  Plum  streets.  Being  questioned  as  to 
what  Maltrejean  said  to  him  when  be  re- 
ported back,  Blank  testified: 

"He  eame  to  me,  and  asked  me  what  else  I 
had  to  do  for  him.  I  said  'Nothing  right  now' : 
and  he  looked  down  the  street  towards  General 
Ogden  street.  I  had  [sent]  two  linemen  [Ketch- 
am  and  Hurd]  and  a  helper  and  the  driver  of 
the  wagpn  there  to  put  up  a  guy  about  15  min- 
utes previous.  He  [Maitrejean]  saw  Ketcham 
standing,  and  he  said:  'Can  I  go  down  to 
Ketcham?'  I  said:  'If  you  want  to.*  The 
next  thing  I  heard  they  were  hollering  there, 
and  when  I  came  down  I  seen  the  man  had  re- 
ceived a  shock  and  was  laying  on  the  ground. 

"Q.  Did  you  send  him  down  to  Ketcham? 

"A.  I  did  not. 

"Q.  Was  there  anything  for  him  to  do  there? 
"A.  No,  sir. 

*'Q.  Who  had  been  sent  there  to  do  the  work? 

"A.  A  lineman  named  Hurd  and  Ketcham, 
and  the  helper  [Fuller]  for  him  to  put  up  the 
No.  9  guy.  They  were  sufficient  and  competent 
to  do  the  work.  Witness  did  not  send  Maitre- 
jean there  to  do  any  work. 

"Q.  Who  else  was  there? 

"A.  The  wagon  driver  Rudelhaber.  He 
brought  the  material  to  him  out  of  the  wagon. 


"Q.  Was  a  man  named  Nlcol  there? 

"A.  He  went  too.  He  was  Maitrejean's  help- 
er. When  Maitrejean  went  to  Ketcham,  he 
[Nicol]  went  too.   He  followed  him  down. 

"Q.  Did  you  know  that  Maitrejean  was  going 
to  do  anything  down  there? 

"A.  I  did  not. 

"Q.  What  did  you  have  for  Maitrejean  where 
you  were? 

"A.  I  didn't  have  anything  to  do  for  him.  I 
wanted  him  to  stay  and  wait  until  we  got  tbe 
guy  on  and  make  changes  on  the  pole,  and  then 
go  on  the  same  pole  where  he  untied  the  wires 
first  and  tie  them  in  after  this  would  be  pulled 
up." 

Testifying  as  to  Maltrejean,  Blank  said  that 
he  was  an  apprentice  lineman;  that  he  (the 
foreman)  generally  conducted  the  work  for 
the  apprentice  lineman.  He  saw  as  to  what 
he  thought  he  could  do.  He  had  to  learn.  He 
could  not  do  everything.  Where  he  (the  fore- 
man) thinks  himself  the  apprentice  is  able, 
he  sends  him  to  do  the  work.  When  he  does 
not  think  he  is  able,  he  does  not  send  htm. 

After  he  (the  apprentice)  works  quite  awhile, 
the  foreman  puts  him  with  another  lineman  to 
work  on  that  pole  together,  and  be  would 
show  him  more.  That  Is  how  the  apprentice- 
lineman  are  worked. 

Referring  to  Maitrejean's  act  of  going  up 
the  pole  carrying  the  guy  wire  hi  his  naked 
hand,  Blank  testified:  That  It  was  not  a  safe 
way  of  going  up  a  pole.  "The  safest  way  Is 
to  have  a  hand  line.  Get  your  material  you 
need  or  whatever  you  need,  tie  It  to  the 
line,  and  haul  it  up  the  pole.  It  Is  easy  for 
him  to  go  on  tbe  pole,  and  he  is  out  of  danger. 
A  man  carrying  anything  like  iron  in  his 
hand  laying  on  the  ground,  if  anything  was 
around,  it  would  be  a  dead  ground  on  him. 
Tbe  effect  of  a  dead  ground  on  an  alternating 
current  is  enough  to  kill  anybody.  Tbe  usual 
way  is  to  go  up  the  pole  with  a  hand  line. 
They  (the  linemen)  do  not  go  up  for  witness 
with  a  wire  in  their  hand  when  he  (the  fore- 
man) sends  them  up.  He  (witness)  always  in- 
sisted that  they  go  up  the  pole  with  a  hand" 
line.  The  linemen  all  know  they  cannot  carry 
it  with  me.  They  must  have  a  hand  line 
when  they  work,  and  there  are  always  hand 
lines.  The  helper  carries  that;  and  every- 
thing they  need  be  gives  them.  There  are- 
always  gloves  In  the  wagon;  and  there  were 
gloves  In  the  wagon  on  that  day,  and  also 
hand  lines." 

Witness  reiterated  the  statement  that  he  had 
not  "sent"  Maitrejean  to  the  pole  where  be 
was  killed.  The  latter  did  not  ask  him  to  go 
and  help  'Ketcham  and  Hurd.  All  he  was 
asked  "was  to  go  to  Ketcham." 

Asked  what  could  have  been  his  purpose 
In  going  there,  witness  answered  "to  see  them 
doing  the  work" — for  no  other  purpose  that 
he  knew  of.  Maltrejean  liked  Ketcham  very 
much  and  liked  to  watch  him.  He  explain- 
ed things  to  him  when  working  on  the  poles. 
Maitrejean  asked  witness  if  be  could  go  down 
to  Ketcham,  and  he  answered,  "Yes."  He- 
knew  he  was  going  there.  Witness  knew 
nothing  of  the  condition  of  things  at  the 
pole  when  he  was  killed.  It  was  dangerous- 
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at  all  times  to  carry  up  the  guy  wire  on  the 
pole  as  Maltrejean  did.  It  Is  dangerous  to 
carry  any  Iron  or  copper  while  climbing  up 
the  pole.  Witness  said  he  had  never  so  far 
discharged  any  one  for  climbing  or  taking 
up  a  guy  wire  In  his  hand.  If  he  should  run 
up  against  a  man  doing  that,  he  would  call 
htm  down.  If  a  man  should  have  done  It, 
be  would  warn  him,  and,  If  be  did  It  again, 
he  would  discharge  him.  He  had  never  seen 
Ketcham  do  this.  If  be  bad  seen  him,  he 
would  have  called  him  down.  The  linemen 
knew  that,  too.  Witness  would  not  allow 
any  one  to  carry  a  guy  wire  In  his  hand. 
He  was  particular  In  that 

At  the  time  Maltrejean  was  killed  Hurd 
had  a  hand  line  on  the  pole  waiting  for  the 
wire  to  go  up.  Witness  supposes  he  would 
have  gone  up  with  the  band  line  and  pulled 
It  up,  as  be  had  one  near  the  pole  ready  to 
put  It  up.  The  hand  line  was  lying  near  the 
pole.  When  witness  got  there  after  the  ac- 
cident, It  was  lying  at  the  foot  of  the  pole. 
Witness  did  not  know  that  Maltrejean  was 
going  to  do  any  work  where  he  was  killed. 
Had  witness  been  there,  be  would  not  have 
allowed  Maltrejean  to  go  up  the  pole. 

Ketcham,  one  of  the  linemen  who  had  been 
sent  by  the  foreman  to  attach  the  guy  wire 
to  the  pole  on  which  Maltrejean  was  killed, 
testified  that  handling  a  wire  on  a  pole  was 
at  all  times  dangerous,  as  a  person  never 
knows  In  what  position  a  person  might  get 
caught  He  testified  that  those  are  the  in- 
structions of  the  company  all  the  time  when 
they  are  working. 

Referring  to  apprentice  linemen,  witness 
said: 

"He  is  a  man  that  the  company  don't  feel 
safe  in  sending  on  everything  they  want— can- 
not force  him  to  go.  If  you  are  a  first-class 
lineman  and  the  foreman  tells  you  to  go  on  any 
pole,  he  expects  yon  to  go.  If  yon  don't  he 
sends  you  home, 'but  the  apprentice  might  say, 
'I  don't  understand  that  pole,'  or  give  some  rea- 
son, and  they  send  some  other  person— a  real 
lineman.  They  don't  force  the  apprentice. 
That's  what  I  call  an  apprentice." 

Witness  said  that  he  and  Mr.  Hurd,  line- 
men, went  by  the  foreman  to  put  up  the  guy 
wire.  It  was  the  duty  of  one  of  the  linemen 
to  climb  the  pole.  It  was  his  own  part  of  the 
duty  to  pull  the  guy  up.  The  two  linemen 
sent  were  Hurd  and  himself.  They  were 
the  only  linemen  there.  The  foreman  sent 
Nicol  to  the  pole  as  bis  helper.  There  were 
several  men  there.  He  could  not  say  positive- 
ly who  was  Hurd's  helper.  Fuller  was 
there,  and,  if  he  was  helping  anybody,  It  was 
Hurd.  Witness  did  not  know  that  Maltre- 
jean was  at  the  pole  until  after  the  accident 
Witness  said  the  safest  way  to  take  a  guy 
wire  up  the  pole  would  be  to  pull  it  up  with 
a  hand  line.  It  might  take  a  little  more 
time.  He  himself  oftener  than  otherwise  car- 
ried up  wire  on  the  pole  in  the  manner  that 
Maltrejean  had  done,  and  be  bad  seen  it 
done.  He  could  not  swear  that  the  foreman 
had  seen  him  when  doing  so,  but  be  could 


have  seen  him  as  he  was  about  the  gang  at 
which  he  was  working.  Witness  had  seen 
other  linemen  carrying  up  lines  In  the  same 
way,  and  Maltrejean  had  also  seen  them. 

Asked  what  the  duties  of  an  apprentice 
lineman  were,  witness  answered: 

"His  duties  are  to  watch  the  older  linemen 
how  they  work  as  they  do,  and  whenever  you 
can  assist  them  and  go  up  and  help  them.  Gen- 
erally they  put  apprentice  linemen  on  a  pole 
with  another  man  to  teach  him  as  he  starts,  and, 
as  he  learns,  he  gets  a  little  braver  until  be 
feels  that  he  is  safe,  and  then  gets  the  regular 
wages.  It  is  his  duty  to  climb  poles  or  do  any- 
thing he  sees  he  can  do.  His  only  means  of 
knowledge  how  to  do  these  things  is  to  Bee  how 
the  others  do  it,  doing  it  himself,  watching 
them,  and  doing  as  he  sees  others  do.  He  is 
not  paid  to  entirely  look  on.  He  is  expected  to 
do  anything  that  he  feels  he  can  do.  He  is  not 
supposed  to  remain  on  the  ground.  There  was 
danger  in  carrying  up  the  wire  as  Maltrejean 
took  it  up,  but  not  generally.  Generally  you 
would  not  consider  it  dangerous.  Tou  expect 
things  to  be  as  they  should  be.  If  they  are, 
why,  you  won't  be  hurt." 

This  case  resembles  In  some  of  Its  fea- 
tures that  of  Walker  v.  Shreveport  Gas,  Elec- 
tric Light  ft  Power  Co.,  120  La.  — ,  44  South. 
925. 

In  this  case,  as  In  that  the  party  for  whose 
death  damages  are  sought  to  be  recovered 
was  killed  when  working  on  a  telegraph  pole 
by  reason  of  having  come  In  contact  with  the 
beel  wire,  by  means  of  which  the  lamp  sus- 
pended from  it  was  raised  and  lowered,  wheu 
It  was  charged  (as  It  should  not  have  been) 
with  electricity.  In  this  case,  as  in  that, 
this  condition  of  the  heel  wire  was  due  to 
the  fault  of  the  defendant  in  having  permit- 
ted live  wires  above  the  heel  wire  to  come 
In  contact  with  it  In  this  case,  as  In  that 
the  person  killed  failed  to  make  use  of  safety 
appliances  which  had  been  provided  by  the 
company  to  safeguard  Its  employes  from  the 
possible  existence  of  that  cause  of  danger. 
In  the  Walker  Case  the  person  killed  was  one 
of  those  engaged  by  the  company  to  trim  the 
lamp,  and  for  that  purpose  to  raise  and  lower 
It  In  this  case  the  person  killed  was  an  ap- 
prentice lineman,  who,  with  the  object  of 
fastening  a  guy  wire  Just  below  the  cross- 
arm  upon  the  pole,  was  climbing  the  pole, 
carrying  in  his  naked  hand  one  end  of  the 
wire,  while  the  wire  was  being  dragged  on 
the  ground  and  unrolled  by  a  person  below. 
The  duty  of  attaching  this  wire  to  the  pole 
and  making  It  fast  below  to  a  stub  post  at 
some  little  distance  from  the  pole  was  assign- 
ed by  the  foreman  of  the  company  to  two 
experienced  linemen  (Hurd  and  Ketcham) 
with  men  upon  the  ground  below  as  assistants 
to  them.  The  person  killed  was  not  directed 
to  report  for  duty  to  either  of  those  men, 
and  neither  one  nor  the  other  was  authorized 
or  warranted  in  substituting  the  apprentice 
linemen  for  themselves  in  the  discharge  of 
the  duty  with  which  they  had  themselves 
been  specially  Intrusted.  As  they  could  not 
substitute  him  for  themselves  as  a  duty  on 
his  part,  still  less  could  they  transfer  the 
execution  of  the  work  to  him  as  a  privilege. 
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It  cannot  be  claimed  under  the  evidence  ad- 
duced that  at  the  time  of  the  Injury  he  re- 
ceived Maitrejean  was  In  the  discharge  of  the 
duties  he  was  employed  for.  An  apprentice 
lineman  occupies  relations  of  a  special  char- 
acter In  respect  to  the  company  which  em- 
ploys him,  just  as  the  company  occupies  a 
special  position  touching  its  rights  and  obli- 
gations to  the  apprentice.  The  company  recog- 
nizes that  the  apprentice  is  under  its  tutelage 
and  entitled  to  its  special  protection,  and  Is 
not  justified  and  warranted  In  placing  him 
by  its  orders  In  places  of  danger. 

On  the  other  hand,  the  apprentice  is  not  at 
liberty  to  select  for  himself  the  particular 
work  he  is  to  do,  nor  the  time,  place,  and 
manner  of  executing  it  He  can  only  do  this 
under  the  orders  and  direction  of  the  em- 
ployer. If  he  does  otherwise,  he  does  so  on 
his  own  responsibility  and  at  his  own  risk. 

It  is  not  for  him  to  determine  whether 
work  of  a  particular  kind  is  dangerous  or 
subject  to  possible  risks  and  to  act  on  his 
own  judgment  While  the  climbing  of  poles 
and  the  handling  of  wires  may  be  within  the 
scope  of  an  apprentice  lineman's  employment 
he  Is  not  In  the  discharge  of  his  duties  as  an 
employe  when  he  undertakes  to  do  work  of 
that  kind  which  he  has  not  been  directed  to 
do.  The  carrying  up  by  Maitrejean  of  the 
end  of  the  guy  wire  in  his  naked  hand  under 
the  circumstances  that  this  was  done  was  an 
exceedingly  dangerous  act  as  events  proved. 
True,  It  might  not  be  dangerous  to  do  this 
when  conditions  are  all  right;  but,  as  tes- 
tified, to.  It  is  dangerous  at  all  times  to  climb 
up  a  post  under  overhanging  electric  wires 
with  a  wire  in  the  naked  hand.  Such  danger 
very  frequently  is  the  fault  of  the  electric 
company,  but  not  necessarily  so.  It  Is  some- 
times due  to  contingencies  not  possible  to 
anticipate.  The  company  In  the  use  of  safety 
appliances  is  seeking  to  guard  its  workmen, 
not  only  from  existing,  but  from  possible, 
dangers.  It  has  the  right  to  require  of  Its 
employes  that  they  make  use  of  the  appli- 
ances furnished  to  guard  themselves  from 
Injury. 

We  do  not  think  under  the  circumstances 
disclosed  by  the  evidence  defendant  is  re- 
sponsible for  the  accident  In  the  premises. 
This  conclusion  does  away  with  the  necessity 
of  a  decision  upon  the  ruling  of  the  district 
court  on  the  subject  of  the  prescription  of  one 
year  pleaded  by  defendant,  and  appealed 
from  by  the  latter. 

For  the  reasons  assigned,  the  judgments  of 
the  district  court  appealed  from  are  hereby 
affirmed,  with  costs. 

(120  La.) 

No.  16,878. 

GIRAULT  v.  FEUCHT. 

(Supreme  Court  of  Louisiana.   March  16,  1908.) 

1.  Vendor  and  Purchaser— Lesion  Beyond 
Moiety— Rescission  by  Vendor. 

In  sales  of  real  estate,  the  vendor  may  be 
relieved  if  the  price  given  is  less  than  one-half 


of  the  value  of  the  property  sold.  Rev.  Civ. 
Code,  arts.  1881,  1802.  2589,  2590.  In  such  a 
case  the  burden  is  on  the  vendor  to  prove  lesion 
beyond  moiety  by  evidence  peculiarly  strong  and 
convincing,  and  of  such  a  nature  as  to  exclude 
speculation  and  conjecture. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  ft  151,  181.] 
2.  Saioc  —  Capacity  or  Vendor  —  Intoxica- 
tion. 

Habits  of  intoxication  not  excluding  sober 
intervals,  and  not  incapacitating  the  person  from 
attending  to  the  ordinary  transactions  of  life, 
will  not  suffice  to  avoid  an  agreement  to  con- 
vey real  estate,  especially  in  the  face  of  evi- 
dence tending  to  show  that  the  vendor  was  sober 
at  the  time  and  understood  the  nature  of  the 
transaction. 

8.  Specific  Performance— Right  or  Action. 

The  right  of  action  follows  the  legal  title, 
and  the  fact  that  the  plaintiff  purchased  for  an- 
other does  not  concern  the  vendor  in  the  trans- 
action. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Walter  W.  Oirault  against  Bar- 
bara Feucht  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

E.  Howard  McCaleb,  for  appellant  Mil- 
ler, Dufour  &  Dufour,  for  appellee. 

LAND,  J.  This  suit  was  instituted  on 
June  22,  1905,  to  compel  the  specific  per- 
formance of  a  promise  of  sale  of  certain  real 
estate  situated  in  the  city  of  New  Orleans. 
This  promise  was  evidenced  by  a  written 
agreement  signed  by  the  parties,  and  bearing 
date  May  9,  1905. 

Defendant  excepted  that  the  petition  dis- 
closed no  cause  or  right  of  action,  that  the 
agreement  did  not  sufficiently  identify  the 
property  so  as  to  authorise  the  specific  per- 
formance of  the  alleged  contract  and  that 
the  agreement  did  not  constitute  an  existing 
and  complete  contract 

These  exceptions  were  maintained  and  the 
suit  was  dismissed.  On  plaintiff's  appeal 
to  this  court  the  judgment  was  reversed,  the 
exceptions  were  overruled,  and  the  cause 
remanded.  Girault  v.  Feucht  117  La.  275. 
41  South.  572.  The  defendant  having  died 
testate  pending  the  appeal,  her  universal 
legatees  were  made  parties.  They  answered, 
pleading  (1)  the  general  issue;  (2)  lesion 
beyond  moiety — that  is,  that  the  property 
at  the  date  of  the  sale  was  worth  more  than 
double  the  price  stipulated;  (3)  that  the 
agreement  was  obtained  by  fraud,  undue  in- 
fluence, and  deception  practiced  by  the  plain- 
tiff on  Barbara  Feucht  and  was  signed  by  her 
in  ignorance  and  through  error;  that  she 
was  living  alone,  and  aged,  sick,  and  infirm, 
incapable  of  understanding  the  contents  of 
said  document;  that  she  was  at  the  time 
seriously  111,  under  treatment  of  a  physician, 
suffering  from  a  painful  mortal  disease,  ad- 
dicted to  the  excessive  use  of  spirituous  liq- 
uors, and  under  the  Influence  of  Intoxicants 
to  such  an  extent  as  to  prevent  her  from 
exercising  her  free  will  and  judgment ;  that 
the  said  Barbara  Feucht  was  a  German,  and 
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signed  said  agreement  in  German,  was  im- 
perfectly acquainted  with  English,  and  did 
not  understand  the  meaning  of  the  words  of 
said  agreement;  and  that  the  specific  per- 
formance of  said  agreement  under  the  cir- 
cumstances should  not  be  coerced. 

The  case  was  tried,  and  there  was  Judg- 
ment in  favor  of  the  plaintiff  ordering  the 
specific  performance  of  the  agreement  De- 
fendants hare  appealed. 

Mrs.  Barbara  Feucht  was  born  in  Germany, 
but  had  spent  most  of  her  life  in  the  city 
of  New  Orleans.  She  died  on  March  21, 1906, 
leaving  an  estate  appraised  at  $39,816.40. 
She  left  a  last  will  executed  before  a  notary, 
wherein  she  instituted  her  two  grandchil- 
dren as  universal  legatees,  and  made  spe- 
cial legacies  to  her  two  sisters-in-law  in 
Europe.  Tbe  testatrix  provided  in  detail  for 
her  own  funeral  expenses,  limiting  the  total 
amount  to  $300,  and  made  a  perpetual  pro- 
vision for  the  care  of  her  tomb.  The  inven- 
tory of  her  estate  shows  that  she  left  $6,760 
in  currency  In  her  bank  box,  four  Improved 
lots,  and  a  small  quantity  of  movables,  the 
total  aggregating  $39,316.40.  The  record 
shows  that  the  real  estate  was  purchased  by 
her  at  different  dates  between  the  years  1871 
and  1890. 

The  record  further  shows  that  in  the  year 
1906  Mrs.  Feucht  was  living  alone  in  one  of 
her  houses,  and  presumably  attending  per- 
sonally to  her  own  business,  as  the  evidence 
does  not  disclose  that  she  had  any  agent  for 
the  management  of  her  affairs.  She  had 
rents  to  collect,  taxes  to  pay,  and  property 
to  look  after. 

On  March  13,  1905,  Mrs.  Barbara  Feucht 
authorized  Henry  Chiapella  to  sell  her  two 
lots  In  Basin  street  for  the  price  of  $9,500 
net,  and  out  of  this  amount  promised  to  pay 
him  a  commission  of  $200.  This  mandate 
was  limited  to  a  period  of  60  days. 

On  May  9,  1906,  Mrs.  Barbara  Feucht 
agreed  to  sell  the  same  properties  to  the 
plaintiff  for  the  price  of  $9,500,  of  which 
$950  was  to  be  deposited  in  a  certain  bank 
subject  to  the  order  of  both  parties,  the  same 
to  be  held  in  escrow  until  the  titles  were  ex- 
amined and  the  act  of  sale  duly  passed,  when 
the  said  sum  was  to  be  paid  over  to  the 
Widow  Barbara  Feucht  as  a  part  of  the  pur- 
chase price.  This  10  per  cent  deposit  was 
duly  made.  On  June  8,  1905,  Mrs.  Barbara 
Feucht  revoked  the  mandate  which  she  had 
given  Henry  Chiapella  on  March  13th  pre- 
ceding, and  on  tbe  same  day  served  a  written 
notice  on  the  plaintiff  as  follows: 

"Ton  are  notified  that  I  do  hereby  recede  from 
and  withdraw  from  tbe  pretended  agreement 
dated  May  10,  1905,  whereby  you  agreed  to  par- 
chase  from  me  the  property  and  all  improve- 
ments thereon  situated  on  Basin  street  bounded 
by  Basin,  St  Louis,  Rampart,  and  Toulouse 
streets  for  the  price  and  sum  of  $9,500." 

This  notice  refers  to  the  agreement  of  date 
May  9,  1905. 

These  two  notices  show  that  Mrs.  Barbara 


Feucht  remembered  both  the  mandate  and 
the  agreement  to  sell,  and  was  acquainted 
with  tbelr  nature  and  contents.  Under  legal 
advice  she  claimed  the  right  to  revoke  the 
one  and  to  recede  from  the  other.  There  is 
neither  notice,  any  intimation  of  fraud,  mis- 
take, or  error.  When  two  weeks  later  this 
suit  was  Instituted,  it  was  met  among  other 
exceptions,  with  the  following  one: 

"That  said  alleged  agreement  of  sale  does  not 
constitute  an  existing  and  complete  contract  and 
does  not  contain  any  of  the  essentials  required 
to  make  it  binding  and  enforceable." 

The  notice  and  the  plea  show  what  In  June, 
1905,  was  the  legal  attitude  of  Mrs.  Barbara 
Feucht  as  to  the  contract  sued  on.  After 
the  death  of  Mrs.  Barbara  Feucht  her  grand- 
children and  universal  legatees  answered  the 
petition,  and  alleged  that  their  grandmother 
was  at  the  time  and  had  been  for  months 
previously  "addicted  to  the  excessive  use  of 
spirituous  liquors,  and  under  the  Influence  of 
intoxicants  to  such  an  extent  aa  to  prevent 
her  from  exercising  her  free  will  and  judg- 
ment" That  the  old  woman  was  a  hard 
drinker  and  got  drunk  is  shown  by  the  evi- 
dence, but  it  is  not  proven  that  she  was 
drunk  all  the  time,  or  was  mentally  incapable 
of  managing  her  own  affairs  in  May  or  June, 
1905.  Mrs.  Feucht's  attending  physician  ad- 
mits on  cross-examination  that  she  bad  no 
disease  of  the  mind  10  or  12  months  before 
her  death.  The  plaintiff  testified  that  Mrs. 
Feucbt  was  not  under  the  influence  of  intoxi- 
cants when  the  agreement  of  May  9,  1905 
was  made,  that  the  price  was  reached  by  a 
compromise  after  a  good  deal  of  bargaining, 
and  that  Mrs.  Feucht  delivered  up  her  muni- 
ments of  title  for  examination.  In  this  last 
transaction  Mrs.  Feucht  saved  the  commis- 
sion which  she  had  promised  to  pay  Chiapella 
for  a  sale  of  the  property  at  the  same  price 

Plaintiff  further  testified  that  one  Mr.  Boh, 
a  neighbor,  was  present  and  was  called  in  as 
Mrs.  Feucht  desired  to  consult  him.  Mr.  Boh 
was  not  called  to  rebut  this  testimony.  As 
already  stated,  Mrs.  Feucht  must  have  had 
mind  enough  to  manage  her  own  affairs,  and 
evidently  remembered  and  understood  the 
transactions  with  Chiapella  and  the  plaintiff. 
She  had  mind  enough  to  consult  her  attorney 
and  to  follow  his  advice,  and  in  her  last  days 
she  had  will  enough  to  sober  up  and  mind 
enough  to  dictate  very  clearly  to  the  notary 
what  dispositions  she  wished  to  make  of  her 
property. 

Tbe  defendants  have  failed  to  prove  that 
their  ancestor  was  drunk  when  she  made  the 
contract  with  tbe  plaintiff,  or  was  Incapable 
from  any  cause  of  exercising  her  free  will  and 
judgment  Nor  does  the  evidence  show  any 
fraud,  error,  or  mistake  in  the  confection  of 
the  agreement  For  nearly  two  months  Mrs. 
Feucht  had  been  considering  the  question  of 
selling  this  property  for  the  same  price  as 
shown  by  her  mandate  to  Chiapella. 

It  is  pleaded,  however,  that  the  sale  should 
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be  avoided  for  lesion  beyond  moiety.  The 
vendor  may  be  relieved  if  the  price  given' is 
less  than  one-half  of  the  value  of  the  Im- 
movable sold.  Civ.  Code,  arts.  1861,  1862, 
2589,  2590. 

The  burden  of  proving  the  value  of  the 
property  sold  at  the  time  of  the  contract  is 
on  the  vendor.   Civ.  Code,  art.  1870. 

In  Demaret  v.  Hawkins,  8  La.  Ann.  484,  the 
court  said: 

"The  right  to  rescind  a  sale  for  lesion  beyond 
moiety  is .  the  only  restraint  upon  the  liberty 
of  the  citizen  to  bind  himself  and  his  property 
according  to  the  dictates  of  h's  own  judgment, 
and  tbe  evidence  relied  on  to  establish  that  right 
should  be  peculiarly  strong  and  conclusive." 

In  the  same  case  the  court  further  said: 

"Probable  estimates  are  at  best  an  inferior  kind 
Of  evidence,  admissible  only  when  no  better  can 
be  bad,  and  they  seldom  carry  conviction  to  the 
mind.  In  the  case  for  instance  32  witnesses 
were  examined,  and  made  as  many  different  es- 
timates, ranging  from  $22,637  to  $42,250." 

In  Parker  v.  Talbot,  87  La.  Ann.  25,  the 
court  said: 

"As  stated,  the  valuation  varies  from  $2,000 
to  $3,000;  and  it  is  incumbent  on  the  defend- 
ant praying  in  reconvention  for  the  rescission  of 
a  sale,  to  make  out  his  case  with  legal  cer- 
tainty." 

It  has  been  held  and  we  reiterate  the 
ruling  that: 

"If  the  value  of  property  is  not  fixed  within 
a  certain  range  by  the  evidence,  the  lesion  is  a 
matter  of  conjecture,  and  must  be  considered  as 
not  proved.  Beale  v.  Ricker,  7  La.  Ann.  637; 
Demaret  v.  Hawkins,  8  La.  Ann.  483." 

In  Martin  v.  Delaney,  47  Ann.  719,  17 
South.  264,  the  court  said: 

"We  accept  this  lowest  estimate  because  all 
above  that  is  conjectural.  Its  value  must  be 
shown  within  a  certain  range.  Parker  v.  Tal- 
bot, 37  La.  Ann.  22." 

In  the  case  at  bar  the  estimates  vary  from 
$5,000  to  $22,000.  Three  of  defendant's  wit- 
nesses estimate  the  value  at  $20,000;  another 
at  from  $20,000  to  $22,000,  and  another  at 
from  $14,000  to  $15,000.  The  two  last  were 
real  estate  agents.  Pour  witnesses  for  plain- 
tiff, all  real  estate  agents,  testified  that  $9,500 
was  a  full  and  fair  price  for  the  property. 
This  wide  difference  among  experts,  amount- 
ing to  more  than  100  per  cent.,  suggests  that 
the  value  of  the  property  in  question  was 
largely  speculative.  The  evidence  shows  that 
such  was  the  case.  A  trunk  line  of  railway 
was  seeking  to  procure  terminal  facilities  in 
the  vicinity.  The  rumor  of  its  advent  created 
a  boom  In  real  estate  values,  which  rose  by 
leaps  and  bounds.  There  was  no  fixed  prices 
In  that  "particular  zone,"  to  use  the  expres- 
sion of  one  of  the  experts.  Every  real  estate 
owner  used  his  own  judgment  in  estimating 
tbe  sale  value  of  his  property.  Mrs.  Feucht 
fixed  her  own  price,  and  for  60  days  waited 
for  a  bidder,  and  then  agreed  to  sell  the 
property  to  the  plaintiff.  In  the  opinion  of 
a  majority  of  the  real  estate  agents  who  tes- 


tified in  the  case  the  price  was  full  and 
fair;  one  stating  that  It  was  "liberal,"  and 
another  that  it  was  "generous."  The  dis- 
trict judge  found  that  there  was  no  lesion  In 
the  sale. 

The  absence  of  lesion  strengthens  the  con- 
clusion that  there  was  no  fraud  or  Imposi- 
tion in  the  transaction. 

Tbe  contention  of  defendant  that  this  suit 
should  be  dismissed  because  plaintiff  testi- 
fied that  he  purchased  the  property  for  an- 
other Is  without  merit.  The  right  of  action 
follows  the  legal  title  which  is  In  tbe  plain- 
tiff, and  bis  obligation  to  convey  to  a  third 
person  does  not  concern  the  defendants.  The 
case  of  Shadburne  v.  Amonett,  7  La.  Ann.  89, 
has  no  application. 

Judgment  affirmed. 


(120  La.) 
No.  16,788. 

ARCADIA  COTTON  OIL  MILL  ft  MFG.  CO. 
v.  FISHER. 

SILBERNAGEL  CO.,  Limited,  v.  SAME. 

(Supreme  Court  of  Louisiana.    March  2,  1908. 
Rehearing  Denied  March  30,  1908.) 

1.  Actions— Consolioation— Joint  Trial. 

Technically  there  was  no  consolidation  of 
the  causes. 

2.  Coubts  —  Different  Decrees  —  Juaismc- 
tion  on  Appeal. 

A  judgment  was  rendered  in  each  case. 
One  is  subject  to  review  by  this  court;  the 
other  by  the  Court  of  Appeal. 

3.  Appeal— Motion  to  Dismiss. 

On  motion  to  dismiss  two  grounds  are 
presented  for  dismissing  the  appeal. 

These  two  cases  were  consolidated  for  con- 
venience of  the  trial.  The  Arcadia  Cotton  Oil 
Company  Case  is  transferred  to  that  court. 

4.  Same. 

Appellee  complains  of  the  record  as  pre- 
pared by  the  clerk.  After  having  read  it  in 
order  to  determine  whether  the  appeal  should 
be  dismissed  on  the  ground  urjreu.  me  coim-i 
found  that  the  issues  could  be  decided  on  the 
present  record. 

The  third  or  last  motion  was  made  to  have 
plaintiff's  judgment  amended.    It  is  amended. 

The  appeal  is  not  dismissed, '  for  the  reason 
that  the  party  is  not  estopped  by  pleading  be- 
fore a  court  of  limited  jurisdiction  an  amount 
in  reconvention  as  due  for  damages,  particu- 
larly if  he  reserves  his  right  to  the  amount  ex- 
ceeding the  jurisdictional  limit  of  the  court. 
The  missing  papers  are  therefore  not  needful 
in  order  to  decide  the  cause. 

5.  Judgment— Res  Judicata. 

The  judgment  pleaded  as  res  judicata  did 
not  pass  upon  the  issues  involved  in  this  case. 
In  any  case  it  did  not  have  the  effect  of  res 
judicata. 

Again,  the  asserted  missing  papers  are  not  of 
importance. 

6.  Attachment— Ground  for  Attachment. 

The  facts  sustain  the  attachment  in  so  far 
as  defendant  sought  to  dispose  of  his  property. 
Plaintiffs  had  a  right  to  bring  suit  on  the  note 
they  held. 

7.  Same— Juooment. 

Its  amount  is  reduced  from  the  sum  al- 
lowed in  the  district  court. 
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8.  Save— Right  to  Attach. 

Plaintiffs  had  taken  a  mortgage  to  secure 
the  payment  of  their  advances  to  defendant, 
rhe  vafne  of  the  property  mortgaged  being  about 
equal  to  their  claim,  they  are  not  entitled  to 
an  attachment. 
(Syllabus  by  the  Court.) 

Appeal  -from  Second  Judicial  District 
Court,  Parish  of  Webster;  Richard  Cleveland 
Drew,  Judge. 

Action  by  the  Arcadia  Cotton  Oil  Mill  A 
Manufacturing  Company  against  A.  B.  Fish- 
er and  by  the  Silbernagel  Company,  Limited, 
against  the  same  defendant  Actions  tried 
together.  From  the  judgments,  plaintiffs  ap- 
peal. Action  by  the  Arcadia  Company  trans- 
ferred to  Court  of  Appeal.  Judgment  in  case 
of  the  Silbernagel  Company  amended 

Wise,  Randolph  &  Kendall,  for  appellant 
8ilberuagel  Company.  Stewart  &  Stewart, 
Alexander  &  Wilkinson,  and  Sandlin  &  Rob- 
ertson, for  appellee. 

Motion  to  Dismiss  for  Want  of  Jurisdiction. 

BREAUX,  C.  J.  This  motion  relates  exclu- 
sively to  the  Arcadia  Cotton  Oil  Mill. 

The  ground  for  dismissal  in  this  cose  is 
that  plaintiff's  claim  is  less  than  $2,000,  and 
that  this  court  has  no  jurisdiction  on  appeal 
to  bear  and  determine  the  matters  in  dispute 
as  to  the  plaintiff. 

The  amount  of  the  main  demand  is  con- 
trolling as  relates  to  jurisdiction  without  re- 
gard to  pleas  in  reconvention,  whether  al- 
lowed or  not  in  the  court  of  the  first  instance. 

The  appeal  must  be  dismissed  from  this 
court  and  transferred  to  the  Court  of  Ap- 
peal. 

The  causes  were  tried  together  and  con- 
sidered together  only  for  the  purpose  of  the 
trial,  and  the  Issues  in  the  two  cases  were 
separate  and  distinct. 

Separate  judgments  were  signed,  and  the 
Issues  as  to  plaintiffs  were  always  kept  dis- 
tinct. 

Strictly,  under  the  Code  of  Practice,  the 
causes  could  not  be  consolidated. 

"At  the  request  of  one  of  the  parties,  the 
same  may  be  consolidated  if  from  their  nature 
they  may  be  compensated  in  order  that  they 
may  all  be  decided  by  one  single  judgment" 

Jurisdiction  was  not  conferred  on  this 
court  by  the  effect  of  the  joint  trial. 

The  required  oath  for  the  transfer  to  the 
Court  of  Appeal  has  been  made  and  is  filed 
here. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  cause  is  dismissed  from 
this  court  and  transferred  to  the  Court  of 
Appeal,  Second  Circuit  state  of  Louisiana,  to 
be  there  proceeded  with  as  if  it  had  been 
originally  appealed  to  the  proper  court;  costs 
of  appeal  to  be  paid  by  appellant 

Motion  to  Dismiss. 

Plaintiff  brought  this  suit  to  recover  from 
defendant  the  sum  of  $5,000,  interest,  and  fee 
of  attorney  on  a  note  for  that  sum  signed  by 


defendant  as  maker,  secured  by  mortgage  on 
the  property  of  defendant  described  in  plain- 
tiffs petition. 

The  following  is  the  consideration  of  this 
note  as  we  gather: 

In  the  year  1905  plaintiff  agreed  to  open 
a  line  of  credit  for  $5,000  for  the  defendant, 
thus  enabling  him  to  carry  on  the  business 
in  which  he  was  engaged,  which  consisted 
mainly  of  buying  and  selling  cotton,  and  in 
conducting  a  country  store  business. 

Plaintiff  averred  that  defendant  received 
the  fuM  sum  of  the  credit  promised. 

This  note  was  secured  by  mortgage  on  120 
acres  of  hill  land;  also  on  a  small  vineyard. 

The  plaintiff  averred  that  the  property  de- 
scribed in  the  mortgage  deed  Is  not  sufficient 
In  value  by  $2,500  to  pay  this  mortgage  note, 
and  that  the  defendant  bad  other  property. 

Plaintiff  asked  for  and  obtained  a  writ  of 
attachment  directed  against  defendant. 

The  usual  allegations  were  made  for  this 
attachment  of  Intention  on  the  part  of  de- 
fendant to  sell  or  dispose  of  his  property 
with  intent  to  defraud  his  creditor. 

Some  time  after  the  property  had  been  at- 
tached and  seized,  defendant  filed  a  rule  to 
have  the  seizure  reduced  as  excessive.  In 
accordance  with  an  order  on  this  rule,  ex- 
perts were  appointed  to  appraise  the  prop- 
erty. 

The  return  of  these  experts  to  the  court 
shows  that  defendant's  property  to  the 
amount  of  $20,560  was  seized  and  attached. 
This  property  consisted  of  Immovable  and 
movable  property. 

The  defendant  owned  two  stores;  one  at 
Doyline  and  the  other  at  Selbey.  The  stocks 
and  property  of  the  defendant  in  these  stores 
were  attached  as  well  as  other  property. 

As  relates  to  the  amount  for  which  plain- 
tiff brought  suit,  there  is  a  difference  of 
about  $500;  the  defendant's  contention  being 
that  the  amount  is  about  $4,500.  Instead  of 
$5,000  claimed  by  plaintiffs.   Of  this  later. 

Going  back  to  a  time  before  this  suit  was 
filed,  it  appears  that  the  defendant  was  not 
very  successful  in  business.  He  met  with 
vicissitudes  to  which  commercial  activity  is 
exposed. 

Motions  by  defendant: 

Three  motions  were  filed  in  this  court: 

One  to  dismiss  the  case  of  the  Arcadia  Cot- 
ton Oil  Mill  for  want  of  jurisdiction,  together 
with  nu  application  to  have  the  case  trans- 
ferred to  the  circuit  court. 

This  ground  for  dismissing  the  appeal  has 
already  been  decided.  It  came  up  twice  In 
the  way  that  the  record  was  made  up,  which 
has  led  to  noting  it  here  again. 

The  point  presented  for  dismissing  the  case 
has  already  been  considered  and  decided  above. 
The  Arcadia  Cottol  Oil  Case  was  transferred 

The  second  motion  to  dismiss  the  appeal 
was  presented  on  the  ground  that  the  tran- 
script of  appeal  is  Incomplete ;  that  documents 
were  not  copied  in  the  transcript  that  should 
have  been  copied,  and  others  are  copied  that 
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should  not  have  been  copied;  further,  that 
the  index  is  in  many  respects  incorrect. 

The  last  or  third  motion  was  to  have  the 
judgment  remanded  on  the  main  demand  re- 
duced. 

This  last  motion  or  ground  will  be  consid- 
ered in  due  time. 

We  take  up  the  ground  of  incompleteness  of 
the  record,  the  second  of  appellee's  grounds 
above  noted. 

There  is  some  cause  for  complaint 

The  record  is  not  as  complete  as  it  should 
be.  None  the  less,  we  have  carefully  ex- 
amined the  documents,  and  have  arrived  at 
the  conclusion  that  the  issues  can  be  de- 
cided ;  that  there  is  sufficient  of  the  plead- 
ings and  the  evidence  before  us  to  enable  us 
to  render  Judgment.  If  it  should  be  shown 
on  the  rehearing  that  error  has  been  com- 
mitted owing  to  its  incompleteness,  it  will 
then  be  time  enough  to  order  the  case  to  be 
remanded. 

The  defendant's  counsel  states  In  the  brief 
that  it  Is  not  possible  to  determine  whether 
the  seizure  had  ever  been  reduced  in  the  pres- 
ent condition  of  the  record.  This  relates  to 
the  property  attached  and  seized. 

It  appears  that  a  motion  was  made  by  de- 
fendant to  reduce  this  seizure.  An  appraise- 
ment was  made  of  the  property  seized  and 
attached;  but  it  nowhere  appears. that  the 
seizure  was  reduced,  though  the  appraise- 
ment was  made  for  that  purpose. 

We  found  no  difficulty  in  arriving  at  the 
conclusion  that  the  seizure  was  not  reduced  as 
excessive,  for  the  defendant,  eight  months  aft- 
er the  attachment  had  been  levied,  furnished 
bond  to  obtain  possession  of  the  property.  It 
Is  not  mentioned  in  the  appraisement,  nor  in 
the  bond,  that  the  seizure  bad  been  reduced. 
It  does  not  appear  that  the  court  ordered  that 
the  property  seized  be  reduced  as  excessive. 

From  the  foregoing  it  Is  evident  that,  in 
so  far  as  the  complaint  of  defendant  Just 
stated  goes,  it  afTords  no  ground  for  dis- 
missal, because  the  record  is  not  prejudicially 
incomplete  as  to  him. 

Again,  the  defendant  urged  that  the  papers 
of  a  suit  before  the  Justice  of  the  peace  court 
are  not  in  evidence. 

It  appears  that  sufficient  of  the  papers  had 
been  copied  to  show  that  the  defendant  in 
that  suit  in  answer  pleaded  in  reconvention 
in  the  sum  of  $100,  which  the  plaintiffs  claim 
operates  to  conclude  or  estop  the  defendant 
from  claiming  over  that  sum  for  damages  in 
the  present  suit 

The  defendant  Is  not  estopped  nor  conclud- 
ed; for  he  alleged  that  he  was  entitled  to 
larger  damages,  and  reserved  the  right  in 
his  answer  to  claim  them  in  a  court  of  com- 
petent Jurisdiction.  Here,  again,  it  is  evi- 
dent that  the  defendant  is  not  prejudiced  by 
the  absence  of  the  copies  of  the  papers  of  the 
suit  before  mentioned. 

And.  again,  in  the  plea  in  bar  the  defend- 
ant urged  that  it  cannot  very  well  be  sustain- 


ed without  other  documents  offered  in  evi- 
dence. 

The  bearing  of  the  missing  papers  on  the 
plea  In  bar  is  not  shown. 

We  may  as  well  state  here  that  as  relates 
to  res  judicata,  urged  in  the  plea  in  bar  just 
mentioned,  we  are  not  inclined  to  give  to  the 
judgment  of  the  federal  court,  dismissing  the 
proceedings  in  bankruptcy  in  that  court,  the 
effect  of  res  judicata. 

The  record  disclosed  that,  after  a  writ  of 
attachment  bad  been  issued  in  the  Arcadia 
Cotton  Oil  Company  Case  against  Fisher, 
creditors  Instituted  involuntary  bankruptcy 
proceedings  agarast  him  in  the  federal  court 
A  receiver  was  appointed.  Fisher,'  the  de- 
fendant filed  answer,  and  alleged  his  sol- 
vency. Upon  showing  made  by  him,  he  was 
found  solvent,  and  the  proceedings  In  bank- 
ruptcy were  dismissed. 

The  judgment  of  the  federal  court  did  not 
pass  upon  any  of  the  facts  now  here  at  issue, 
except  the  one  fact  of  insolvency.  That  be 
(Fisher)  was  solvent  is  not  of  Itself  a  reason 
why  a  writ  of  attachment  should  not  have  is- 
sued against  him ;  so  as  to  that  one  question, 
even  if  it  proves  that  he  was  solvent  when  the 
attachment  Issued,  it  would  not  have  the  ef- 
fect of  defeating  it. 

Insolvency  of  the  debtor  Is  not  a  sine  qua 
non.  8  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
pp.  201,  202. 

The  issue  here  is:  Did  the  defendant  in- 
tend to  fraudulently  do  away  with  this  prop- 
erty? 

The  judgment  of  the  federal  court  does 
not  pa 88  upon  the  facts  bearing  upon  the  is- 
sues of  the  case  here.  Even  if  all  the  papers 
were  before  us  mentioned  by  defendant's 
counsel,  they  would  not  change  the  conclu- 
sion above  expressed. 

Moreover,  we  have  determined  to  dissolve 
and  set  aside  the  attachment  for  reasons 
hereafter  stated,  so  that  from  any  point  the 
missing  document  is  not  on  that  account 
cause  to  dismiss. 

For  that  reason,  we  must  decline  to  dis- 
miss the  appeal  on  the  ground  of  missing 
documents.  The  motion  to  dismiss  is  over- 
ruled. Before  leaving  this  point  we  state 
that  after  the  proceeding  in  bankruptcy  be- 
fore the  federal  court  had  been  dismissed,  the 
Arcadia  Oil  Company  sued  out  a  writ  of  at- 
tachment in  the  suit,  the  title  of  which  is 
given  above,  and  a  short  time  thereafter 
plaintiff,  SUbernagel  Company,  sued  out  their 
attachment 

On  the  Merits. 

Tears  back— in  the  80's— defendant  kept  a 
store  in  Avoyelles.  He  failed  in  business. 
The  circumstances  attending  his  failure  were 
not  shown  nor  any  act  proven  showing  that  a 
wrong  was  committed.  We  are  informed  that 
he  failed  In  business,  and  that  is  all.  He  left 
the  parish,  and  afterward  engaged  in  business 
in  the  northern  part  of  the  state,  and  succeed- 
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ed  in  gaining  the  confidence  of  a  number  of 
merchants  who  were  willing  to  trust  him. 
after  some  years,  he  again  fell  behind  in  busi- 
ness. He  sought  a  respite  from  the  court  which 
was  granted,  but  did  not  meet  his  obligations 
promptly  under  the  terms  of  the  respite. 
Creditors  took  steps  to  force  him  into  insol- 
vency. He  succeeded  in  obtaining  a  compro- 
mise at  10  cents  on  the  dollar  and  upwards, 
and  obtained  relief  from  his  financial  strait 
He  succeeded  in  re-establishing  himself  in 
business.  .  Local  merchants  who  commanded 
capital  credited  him.  Some  of  the  larger 
firms  of  Shreveport  sold  him  goods  and  mer- 
chandise, thereby  assisting  him  in  carrying 
on  bis  business  as  a  merchant  in  one  of  the 
smaller  towns  or  villages. 

Several  of  the  members  of  these  firms  who 
testified  were  not  favorably  Impressed  with 
the  condition  of  his  business  soon  after.  They 
spoke  of  his  dllatoriness  in  settling,  and  de- 
clined to  continue  business  with  him.  He 
at  about  that  time  entered  into  negotia- 
tions with  the  plaintiff  firm,  Silbernagel  & 
Co.  The  result  was  that  he  and  the  firm  en- 
tered into  an  agreement  in  which  plaintiffs 
bound  themselves  to  make  him  an  advance  of 
$5,000,  and  defendant,  on  the  other  hand, 
bound  himself  to  ship  them  the  cotton  that 
he  would  buy  within  the  year  1905. 

That  year,  1905,  was  not  favorable.  The 
cotton  crop  was  short  A  number  of  mer- 
chants were  embarrassed  in  their  business  in 
consequence  as  well  as  planters.  They  were 
aided  and  carried  over  to  another  year— to 
use  the  words  frequently  used  by  merchants 
and  planters. 

The  defendant,  Fisher,  was  not  It  seems,  so 
fortunate.  Those  who  bad  advanced  him  show- 
ed no  disposition  to  carry  him  for  another  year. 

We  have  Just  mentioned  that  he  had  bound 
himself  to  ship  the  cotton  he  would  buy  to 
the  plaintiff  firm;  but,  instead  of  so  doing, 
he  shipped  to  other  firms,  diverted  his  cotton 
away,  and  did  not  in  that  respect  follow  the 
terms  of  his  contract  When  reminded  by 
plaintiffs  of  his  agreement,  instead  of  show- 
ing a  disposition  to  carry  out  his  contract, 
his  conduct  aggravated  the  situation.  He 
was  called  upon  by  one  of  the  employes  for 
a  statement  setting  forth  the  condition  of 
his  business.  This  be  at  first  refused  to  give. 
He  changed  his  mind,  however,  and  dictated 
a  statement  to  the  willing  and  perhaps  zeal- 
ous clerk  of  plaintiffs.  At  his  Instance,  the 
dictated  statement  was  handed  to  him  by  the 
clerk,  and  he  subsequently  refused  to  hand  It 
back  to  the  clerk. 

He  at  about  the  end  of  the  year  (1905)  con- 
ceived the  idea  of  selling  some  of  the  goods 
in  his  store  at  public  auction. 

Such  a  course  on  the  part  of  the  owners  of 
a  store  in  which  goods  are  not  usually  sold 
at  auction  would  cause  inquiry  anywhere, 
particularly  In  a  small  place  In  the  country. 
It  was  something  to  give  rise  to  the  concern 


of  creditors,  and  to  influence  them  to  call  on 
attorneys  to  institute  proceedings. 

The  record,  furthermore,  disclosed  that  he 
had  some  10  or  11  mules  that  he  shipped  to 
a  small  town  In  Mississippi  to  be  sold  for 
cash.  This  shipment  of  mules  by  defendant 
excited  some  attention. 

In  accounting  for  his  act  In  thus  sending 
them  away,  be  gave  an  account  for  the  de- 
mand for  mules  and  horses  at  the  place  to 
which  he  had  sent  them,  and  mentioned  the 
name  of  a  man  as  authority  for  the  statement 
that  fair  prices  could  be  obtained  for  them. 

This  man,  defendants'  Informant  so  defend- 
ant said,  afterward  became  a  witness  in  the 
case,  and  denied  that  he  had  ever  made  the 
statement. 

Defendant  was  beard  to  make  remarks 
about  his  Intentions  In  regard  to  his  business. 
He  was  at  the  time  riding  on  a  train.  He 
was  overheard.  His  remark  was  Interpreted 
as  an  expression  of  his  Intention  to  protect 
himself  from  the  successful  pursuit  of  his 
creditors. 

He  gave  mortgages  on  his  property  to  as- 
serted creditors.  One  of  these  mortgages  was 
to  his  brother  and  the  other  to  his  nephew. 
This  giving  mortgages  doubtless  added  to  the 
suspicion  already  felt  by  his  creditors  that  he 
was  attempting  to  protect  himself  from  the 
pursuit  of  bis  creditors. 

On  another  occasion,  after  close  dunning 
by  plaintiff,  he  consented  to  part  with  a  few 
hundred  dollars. 

Without  entering  particularly  into  details, 
the  payment  of  the  few  hundred  dollars  was 
made  under  rather  peculiar  circumstances,  not 
such  as  to  Inspire  confidence.  We  will  stop 
long  enough  to  state  in  regard  to  this  payment 
that  plaintiffs  through  their  employe  sought 
to  obtain  a  consignment  of  some  cotton  which 
he  had.  This  was  consented  to,  provided 
plaintiffs  would  bind  themselves  to  let  him 
have  $800  of  the  proceeds.  The  cotton  was 
shipped,  but  the  defendant  held  on  to  it,  and 
would  not  surrender  it  until  the  amount  in 
question  had  been  paid.  The  cotton  was  sold 
by  plaintiffs,  and  brought  a  few  hundred  dol- 
lars, which  went  toward  the  credit  of  defend- 
ant's account. 

It  was  extraordinary  that  defendant  should 
insist  upon  terms  to  deliver  cotton  which  he 
had  bound  himself  to  ship. 

Again,  the  attorney  of  the  Arcadia  Cotton 
Oil  Company  called  on  the  defendant  for  a 
payment  of  a  claim  due  that  mill.  When  told 
by  the  attorney  that  he  was  selling  bis  prop- 
erty a^nd  executing  mortgages  without  pay- 
ing his  debts,  his  reply  was  that  he  was  do- 
ing these  things  in  order  to  pay  his  creditors; 
but  when  the  attorney  asked  him  for  some- 
thing on  account  from  the  pro  rata  Intend- 
ed from  these  proceeds  of  sales  and  mortga- 
ges for  creditors,  he  met  with  defendant's 
flat  refusal. 

Defendant  insisted  always,  and  some  of  his 
witnesses  testified,  that  his  purpose  in  sell- 
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tag  and  mortgaging  bis  property  was  to  pay 
his  creditors. 

This  must  have  bad  some  influence  on  tbe 
Jury,  for  tbey  returned  a  verdict  in  bis  favor 
for  a  large  amount  of  damages,  to  wit,  $25,- 
000. 

Tbe  testimony  upon  the  subject  did  not  con- 
vince the  trial  judge.  After  tbe  verdict  had 
been  rendered,  a  motion  for  a  new  trial  was 
made.  The  judge  mildly  expressed  his  dis- 
approval of  the  verdict  as  follows: 

"I  stated  the  reasons  for  not  granting  the 
rehearing.  [Theyl  are  these:  If  this  was  a 
court  of  last  resort  in  these  cases.  I  would  not 
hesitate  to  grant  the  new  trial  asked  for;  but 
thinking  likely  that  another  jury  would  render 
as  unsatisfactory  a  verdict  against  plaintiff  as 
this  is,  and  the  cause  having  to  go  to  the  Su- 
preme Court  for  settlement,  the  same  having 
been  tried  and  all  the  evidence  having  been 
taken  that  was  necessary  in  the  case,  and  feel- 
ing that  the  Supreme  Court  will  correct  any 
errors  made  by  the  jury  in  these  cases  as  to  the 
■excessive  damages  and  any  other  errors,  and 
knowing  it  would  finally  have  to  go  there,  the 
new  trial  is  overruled." 

In  reference  to  tbe  disposition  of  the  prop- 
erty defendant's  conduct  was  one  sufficient 
to  sustain  an  attachment  against  him.  For 
less  cause,  some  attachments  have  been  main- 
tained. Here  there  is  a  series  of  causes,  and, 
while  some  of  them  may  have  been  explained 
away,  others  were  not. 

Although  the  court  determined  to  dissolve 
the  attachment,  the  foregoing  facts  were  con- 
sidered mainly,  because  tbey  have  bearing  on 
tbe  question  of  damages  claimed  by  defend- 
ant (In  reconvention). 

Tbe  decisions  upon  the  subject  afford  some 
light. 

In  one  case  the  debtor  declined  to  carry  out 
his  contract  to  completion,  and  threatened 
to  dispose  of  the  property  under  facts  and 
circumstances  stated.  It  was  held  It  came 
within  the  law  applicable  to  fraudulent  In- 
tent, and  justified  an  attachment.  Oil  Com- 
pany v.  Matheson,  48  La.  Ann.  1321,  20  South. 
713. 

In  another  case  It  was  decided  that  the  evi- 
dence did  not  justify  a  dissolution  of  the  at- 
tachment, as  it  showed  tbe  debtor  intended 
to  dispose  of  his  property.  Wetherow  v. 
Oroslln,  24  La.  Ann.  128. 

Tbe  court  says  in  part  In  another  case  all 
hla  conduct  gave  just  cause  for  alarm.  Boyd 
v.  Labrancbe,  35  La.  Ann.  287. 

And,  again,  defendant's  conduct  is  unjus- 
tifiable. 48  La.  Ann.  1321,  20  South.  713. 
While  there  were  grounds  for  attachment  for 
reasons  hereafter  stated,  attachment^  should 
not  have  been  sued  for  by  plaintiffs. 

We  leave  this  branch  of  the  case  to  take 
up  another  relating  to  the  amount  due  by 
defendant  to  plaintiff.  The  total  is  made  up 
as  follows:  Four  notes  at  $3,150.86;  open  ac- 
count, $1,570.17.  Total,  $4,721.03,  and  inter- 
est on  $1,000  from  December  1,  1905,  on  $1,000 
from  November  1,  1905.  and  on  $1,000  from 
October  1,  1905— on  each  at  8  per  cent— and 
fee  of  attorney. 


Tbe  verdict  and  judgment  will  have  to  be 
amended  by  reducing  the  amount  of  the  lust- 
mentioned  sum,  with  8  per  cent,  interest 
thereon,  on  $3,000  from  the  respective  dates 
on  which  each  note  became  due  and  exigible 
for  said  amount,  and  5  per  cent  Interest  on 
♦1,570.17  from  the  date  of  the  advance. 

Plaintiffs  had  a  right  to  bring  suit  for  tbe 
pledged  note  and  to  recover  amount  thereon 
actually  due.  Insurance  Co.  v.  Johnson,  117 
La.  880,  42  South.  357;  Rev.  Civ.  Code,  art 
8170;  Cbaffe  v.  Whitfield,  40  La.  Ann.  631,  4 
South.  563;  Mechanics'  &  Traders'  Ins.  Co. 
v.  Lozano,  39  La.  Ann.  821,  1  South.  608. 

Having  fixed  the  amount  to  which  plain- 
tiffs have  a  right,  we  will  now  fix  the  value 
of  the  property  mortgaged.  It  Is  not  always 
an  easy  matter  to  determine  tbe  value  to  be 
given  to  property.  Experts  differ,  and  It  Is 
only  when  it  Is  evident  that  property,  because 
of  its  revenues  or  for  any  other  reason,  has 
a  value  that  a  value  can  be  approximately 
established.  Here  there  Is  a  great  diver- 
gence in  the  estimate.  We  have  concluded  that 
tbe  property  mortgaged  was  worth  about  the 
amount  due  to  plaintiffs.  This  conclusion  is 
reached  after  deliberation.  We  are  not  of  tbe 
opinion  that  further  evidence  will  throw  any 
light  upon  the  subject. 

Now,  as  relates  to  tbe  amount  of  damages 
claimed  by  defendant  and  which  have  been 
allowed  by  tbe  jury:  In  our  opinion  It  Is 
excessive,  and  out  of  all  reason.  We  cannot 
conceive  for  a  moment  under  the  facts  and 
circumstances  that  defendant  was  damaged 
as  he  claims,  or,  at  any  rate,  that  he  was 
damaged  in  a  manner  which  gave  him  a 
right  to  recover  a  large  amount  of  damages. 
It  seems  to  us  that  in  one  sense  tbe  maxim, 
''Volenti  non  fit  injuria,"  applies  to  him. 
He  does  not  appear  to  have  sought  to  mini- 
mize the  damages.  Moreover,  the  attachment 
was  rescinded  in  order  of  date. 

Returning  to  the  plaintiffs  as  relates  to  the 
attachment  before  referred  to:  The  plaintiffs, 
being  substantially  secured  by  mortgage  as 
to  their  claim,  should  not  have  obtained  a 
writ  of  attachment.  We  have  not  found, 
however,  that  they  acted  In  bad  faith.  It 
was  an  error  in  judgment 

Considering  everything  connected  with  tbe 
case,  tbe  amount  must  be  limited  to  $1,000 
in  reconvention  for  all  damages. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  dis- 
trict court  is  amended  by  reducing  the 
amount  of  the  judgment  from  $5,000  to  the 
sum  of  $4,721.03,  with  Interest  as  before 
mentioned,  and  10  per  cent  attorney's  fee  on 
the  last-stated  amount. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  as  re- 
lates to  defendant  be,  and  tbe  same  is  here- 
by, amended  by  reducing  tbe  amount  of  dam- 
ages to  tbe  sum  of  $1,000,  with  5  per  cent 
interest  thereon  from  the  date  of  this  judg- 
ment 
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It  is  further  ordered,  adjudged,  and  de- 
creed that  the  writ  of  attachment  Is  dis- 
solved at  the  coat  of  plaintiffs,  appellants,  in 
the  district  court. 

The  defendant  and  appellee  is  condemned 
to  pay  the  cost  of  the  trial  of  the  main  de- 
mand in  the  district  court. 

The  costs  of  appeal  are  divided  equally. 
Each  is  condemned  to  pay  half  of  the  costs. 


(120  La.) 
No.  16,853. 

AUDUBON  HOTEL  CO.,  Limited,  v.  BRAUN- 
NIG  et  al. 

{Supreme  Court  of  Louisiana.   March  16,  190S.) 

1.  Landlord  and  Tenant— Lessor,  Lessee, 
and  Subtenant. 

A  lease  from  lessor  to  lessee  does  not  pass 
to  the  subtenant.  There  is  no  contractual  tie 
between  the  lessor  and  the  subtenant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §§  244-  27,1.} 

2.  Same— Dtmr  or  Lessee. 

The  recourse  of  the  subtenant  is  against 
his  immediate  lessor.  The  duty  of  the  latter  is 
to  protect  his  subtenant,  and  compel  his  les- 
sor to  perform  his  part  of  his  obligation  as  a 
lessor,  which  is  to  inure  to  the  subtenant  under 
the  term*  of  the  lease. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §§  249-257.] 

3.  Same  —  Lessob  Not  Bound  as  Between 
Him  and  the  Subtenant. 

The  subtenant  is  without  the  right  of  re- 
newal of  the  lease  with  original  lessor  in  case 
the  exercise  of  this  right  is  opposed  by  the 
lessee. 

[Ed.  Note.— For  cases  in  point,  nee  Cent.  Dig. 
vol  32,  Landlord  and  Tenant,  §  277.] 

4.  Same— Remedt— Indemnity. 

The  right  is  to  damages,  snd  not  to  a  re- 
newal of  the  lease  and  reinstatement  in  the  pos- 
session of  the  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  f  277.} 

5.  Same— No  Right  to  Transfer,  but  Right 
to  Sublet. 

There  are  limitations  in  the  lease  not  ex- 
pressly passed  upon  except  to  the  extent  of  hold- 
ing that  it  places  the  defendant  at  least  one 
remove  further  from  the  impossibility  of  obtain- 
ing possession  as  subtenant 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Fred  Durieve  King,  Judge. 

Action  by  the  Audubon  Hotel  Company. 
Limited,  against  Jay  Braunnig  and  Thomas 
Boettler.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

8ee  119  La.  1070,  44  South.  891. 

Charles  Isidore  Denechaud,  Miller,  Dufour 
&  Dufour,  and  E.  A.  O'SuIllvan,  for  appel- 
lants. Merrick  &  Lewis,  Philip  Gensler,  Jr* 
and  Ralph  Jacob  Schwarz,  for  appellee. 

BREAUX,  O.  J.  This  is  an  action  by  the 
plaintiff  to  oust  the  defendants,  subtenants. 

Plaintiff  proceeded  by  rule  on  the  defend- 
ants to  show  cause  why  a  judgment  should 
not  be  rendered  In  its  favor  against  defend- 
ants to  compel  them  to  vacate  the  premises 
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known  as  "Oak  Hotel,"  No.  941  Canal  street, 
in  New  Orleans. 

The  property  was  bought  by  plaintiff  some 
time  after  it  had  been  leased.  The  certificate 
forming  part  of  the  act  of  sale  under  which 
plaintiff  holds  as  owner  shows  that  the 
lease  in  question  expired  on  September  30, 
191ft. 

The  vendor  to  plaintiff  had  leased  the  prop- 
erty for  three  years,  and  gave  to  lessee  the 
right  to  sublease  the  premises,  and  also  the 
privilege  of  extending  the  lease  one  or  two 
years  from  its  expiration. 

The  monthly  rental  was  $575  for  the  first  ex- 
tended year  and  $675  for  the  second  year. 

Under  the  original  lease  the  monthly  rent- 
al was  $475,  payable  monthly. 

The  lessee  under  this  first  lease  bound 
himself  to  make  no  transfer  of  the  lease  In 
whole  or  in  part. 

The  defendants  as  lessees  bound  themselves 
for  a  term  of  five  years  to  sell  beer  manu- 
factured or  supplied  by  the  American  Brew- 
ing Company,  of  which  their  lessor  is  presi- 
dent. 

The  contracts  of  lease  were  duly  recorded. 

After  the  property  had  been  sold  to  plain- 
tiff, the  board  of  directors  of  the  company 
found  It  to  their  Interest  to  go  Into  posses- 
sion of  the  property.  They  were  met  by 
the  opposition  of  the  defendants,  who  were 
the  subtenants. 

The  parties  met  and  sought  to  compromise 
without  success.  Nothing  came  of  the  at- 
tempt Thereafter  defendants  notified  their 
landlord,  Mr.  E.  G.  Schlieder,  in  time  of  their 
wish  to  renew  the  lease  for  two  years.  To 
this  Schlieder  answered,  refusing  to  renew 
and  Informed  them  that  the  board  of  di- 
rectors of  the  plaintiff  company  had  can- 
celed the  right  to  renew. 

The  plaintiff  (the  Audubon  Company)  also 
notified  the  defendants,  In  answer  to  their 
notice  of  wish  to  renew  that  it  declined  to 
renew ;  it  was  none  of  its  concern ;  that  it 
the  plaintiff  company,  was  a  third  person, 
and  had  nothing  to  do  with  the  lease  or  with 
the  defendants  or  their  wish  to  renew. 

The  defendants  persisted  in  claiming  their 
rights  to  renew. 

There  was  no  lease  renewed. 

About  the  time  that  the  Audubon  Hotel, 
through  its  board  of  directors,  canceled  the 
lease,  It  entered  Into  an  agreement  with 
the  lessor,  Schlieder  and  furnished  bond  to 
indemnify  him  in  case  his  renunciation  of 
all  rights  to  renew  the  lease  (which  right 
he,  Schlieder,  held  from  Mr.  Henry  Denis,  his 
lessor)  caused  him  any  damage.  In  addition 
to  this  bond,  the  plaintiff  company  bound  It- 
self to  Schlieder  to  sell  on  the  premises  be- 
fore referred  to  only  the  beer  of  the  Ameri- 
can Brewing  Company,  for  a  term  of  10 
years. 

The  defendants  were  condemned  by  the 
judge  of  the  district  court  to  vacate  the 
premises  within  24  hours,  or,  In  default  of 
their  thus  vacating,  a  writ  of  possession  was 
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ordered  to  Issue  to  place  plaintiff  In  posses- 
sion. ' 

Defendants  moved  for  a  suspensive  and 
devolutive  appeal,  which  was  granted. 

The  suspensive  appeal  was  not  timely  tak- 
en. 119  La.  1070,  44  South.  891. 

The  devolutive  appeal  Is  now  before  us, 
and  brings  up  the  questions  Involved. 

As  relates  to  the  subtenant: 

The  sublease  Is  a  new  contract.  The  old 
lease  does  not  pass  from  Denis  or  the  Audu- 
bon Hotel  (Denis  tranferror  of  plaintiff  to 
Schlleder)  to  the  subtenants  (the  defendants). 
The  lessor  Is  not  a  party  to  the  sublease,  and 
the  subtenant  Is  not  a  party  to  the  original 
lease.  There  Is  no  contractual  tie  between 
the  subtenant  and  the  owner  or  lessor.  The 
lease  of  the  subtenant  terminates  with  the 
lease  of  the  one  from  whom  he  holds  as  ten- 
ant. The  lessee  of  the  owner  stands  between 
the  subtenant  and  the  lessor,  the  owner. 
It  Is  to  the  former,  his  lessor,  that  the 
subtenant  must  address  himself  in  assert- 
ing his  rights.  The  subtenant  cannot  defeat 
the  original  lessor  suing  to  be  reinstated  in 
the  possession  of  the  property  after  his  lease 
had  expired.  It  is  true  that  the  subtenant 
has  all  the  lessee's  rights  to  enjoy  the  prop- 
erty. This  right  does  not  go  further.  It  does 
not  Include  In  addition  the  right  of  renewal 
given  by  the  first  lessor  to  his  lessee.  This 
is  a  separate,  distinct  right  A  subtenant  has 
no  action  against  the  owner  or  original  lessor 
for  a  renewal  of  the  lease  by  reason  of  the 
fact  that  there  is  no  contract  between  him  and 
the  original  lessor,  and  no  legal  tie  which  he 
can  Invoke. 

The  original  lessee  might  avail  himself  of 
the  right  and  renew  under  the  terms  of  his 
lease  with  his  lessor,  and  thereby  avoid  fur- 
ther litigation  by  exercising  his  right  and 
..complying  with  his  obligation,  but,  if  he  does 
not  choose  to  do  this,  the  subtenant  is  with- 
out right  to  demand  renewal  by  the  lessor. 

T,he  latter  can  interpose  the  answer  to  him 
that  there  is  no  privity  of  contract  between 
them,  for  he  had  stipulated  the  right  of  re- 
newal with  the  lessee,  and  not  with  his  sub- 
tenant. 

By  way  of  illustration  we  state  as  showing 
limitation  of  subtenant's  right: 

Leases  are  renewable  by  tacit  reconduc- 
tion. The  lessor  may  thus  renew  the  lease, 
but  the  subtenant  cannot  hold  his  lessor 
by  reconduction. 

In  the  same  way  a  subtenant  cannot  insist 
that  the  owner  or  first  lessor  shall  renew 
the  lease  with  him,  and  release  the  lessee  en- 
tirely. 

In  choosing  a  tenant  owners  exercise  some 
degree  of  judgment.  There  are  questions  of 
ability  to  pay,  matters  regarding  the  taking 
care  of  the  property.  There  are  some  ten- 
ants more  careful  than  others.  For  these  and 
other  similar  reasons  tenants  are  sometimes 
selected  and  some  restriction  placed  upon 
then)  as  to  sublease  or  transfer  of  the  lease. 


A  subtenant  cannot  Impose  himself  and  call 
upon  the  lessor  and  Insist  upon  his  renewing 
the  lease,  despite  the  opposition  of  his  own 
lessor  or  the  one  from  whom  this  subteuant 
holds. 

A  tenant  can  continue  as  tenant,  but  a  sub- 
tenant cannot  continue  without  his  tenant. 

The  lessor  has  a  right  to  the  enforcement  of 
the  contract  as  written.  The  mode  of  re- 
newal of  the  parties  to  the  contract  was 
binding.  Cordeviolle  v.  Redon,  4  La.  Ann. 
40;  Henderson  v.  Meyers,  45  La.  Ann.  793, 
13  South.  191;  Meyer  v.  Rothschild,  46  La. 
Ann.  1174,  15  South.  383. 

"When  the  landlord  refuses  to  renew  the  lease, 
the  lessee  has  the  right  to  elect  whether  he  will 
proceed  at  law  for  damages  or  in  equity  for 
specific  performance." 

The  lessees  only.  Taylor,  Landlord  and 
Tenant,  §  339. 

We  quote  the  foregoing  only  to  add  that 
the  lessee  has  the  right  mentioned  above.  We 
have  nowhere  found  that  it  lies  in  the  sub- 
tenant, however. 

The  effect  of  the  renewal  would  be  to  sur- 
render the  old  lease.  The  subtenant  has  no 
right  to  surrender  the  old  lease.  That  Is 
something  for  the  lessee  to  do. 

A  French  text-writer  on  the  subject,  inter- 
preting similar  laws  in  France,  has  said: 

"The  prorogation  is  nothing  else  in  effect  than 
a  new  contract."  Baudry  Lacantinerie,  vol.  1. 
p.  129,  Contract  of  Lease." 

"The  subtenant,"  again  translating  from 
the  same  text-writer,  "becomes  the  tenant  of 
the  lessee,  and  not  the  tenant  of  the  lessor." 
Id.  volume  1,  p.  594,  8  1131,  same  title. 

In  this  case,  under  the  rule  the  subtenant 
must  look  to  his  own  lessor. 

Further,  the  same  text- writer  says: 

"This  difference  is  contested.  Th?re  are  cer- 
tain authors  who  think  that  a  subtenant  might, 
like  the  transferror  of  a  lease,  act  directly  against 
the  lessor.  They  do  not  give  themselves  the 
trouble  to  justify  this  proposition  which  resta 
on  nothing  at  all." 

There  is  an  exception  according  to  this, 
text-writer. 

The  subtenant  has  none  the  less,  a  direct 
action  against  the  lessor  for  his  torts. 

This  action  is  derived  from  article  1382,. 
etc,  Civ.  Code. 

This  article  corresponds  to  a  similar  ar- 
ticle of  our  Code.  Id.  p.  604. 

That  relates  to  damages,  and  has  nothing 
to  do  at  this  time  with  the  claim  here. 

The  first  contract  of  lease  contains  the 
clause  that  the  lessee  bound  himself  not  to 
transfer  the  lease.  The  contention  of  plaintiff" 
Is  that,  under  that  clause  of  the  contract,  the 
lessee.  Schlleder,  was  without  authority  to 
transfer  the  right  of  renewal,  as  this  right 
involves  the  necessity  of  a  new  contract  for 
a  different  amount  as  to  rental,  both  as  re- 
lates to  amount  and  the  condition  to  sell  an 
article  of  beer  which  enters  in  both  contracts. 
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as  one  of  the  conditions;  that  is,  the  ten- 
ant was  to  sell  the  beer  as  manufactured  by 
bis  lessor. 

How  far  that  restrictive  clause  applies  to 
the  right  of  renewal  we  are  not  especially 
concerned  with  at  this  time,  for  we  think  the 
ground  previously  stated  above  is  sufficient. 
We  are  certain  none  the  less  that  it  removes 
still  further  the  original  lessor  from  the  sub- 
tenant, and  adds  to  the  Impossibility  in  law  of 
the  latter  instituting  a  suit  against  the  for- 
mer to  compel  him  to  renew  the  lease. 

The  defendants  are  without  remedy  here, 
but  a  judgment  has  been^  obtained,  and  we 
have  reason  to  infer  some  steps  have  been 
taken  toward  its  execution,  and  that  the  les- 
sor has  at  least  been  ordered  to  be  placed 
in  possession  for  the  appeal  is  devolutive. 

The  owner  cannot  be  restrained  from  tak- 
ing possession. 

The  action  is  for  damages,  and  the  defend- 
ants are  without  right  to  be  reinstated  in  the 
possession  of  the  property  of  the  lessor  or 
hit*,  transferee,  the  plaintiff. 

The  following  is  a  Latin  maxim: 

"In  loco  fact!  imprestabilis  sub  est  damnum  et 
inter  esse."  Damages  in  place  of  act  not  per- 
formed and  which  cannot  be  performed. 

For  reasons  assigned,  the  judgment  ap- 
pealed from  Is  affirmed. 


(121  La.) 
No.  16,888. 

PAGE  v.  KIDD  (CHAFFRAIX,  Intervener).* 

In  re  PAGE. 
(Supreme  Court  of  Louisiana.    March  2,  1906. 
On  Rehearing,  March  30,  1908.) 

L  Taxation— Sale— Valioity— Tax  Sale  of 
Property  in  1901. 

The  sale  of  the  undivided  half  of  the  land 
was  null  for  the  taxes  had  been  paid. 

2.  Sake— The  Sale  or  1904. 

The  tax  title  growing  out  of  the  adjudica- 
tion of  the  other  undivided  half  of  the  prop- 
erty made  in  that  year  is  equally  as  null. 

3.  Same— Invalid  Tax  Sale— Improvements 
ON  the  Land. 

•Plaintiff,  a  mortgage  creditor,  and  defend- 
ant, the  debtor,  were  in  good  faith.  The  defend- 
ant was  entitled  to  the  improvements,  and  the 
plaintiff  is  to  be  paid  his  claim  from  the  pro- 
ceeds of  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  45,  Taxation,  SI  1648,  1649.] 

(Syllabus  by  the  Court.) 

Certiorari  from  Court  of  Appeal,  Parish 
of  Natchitoches. 

Action  by  W.  W.  Page  against  Roy  Kidd. 
Mrs.  Chaffralx  intervener.  Judgment  against 
defendant  Kidd,  and,  on  appeal  to  the  Court 
of  Appeal,  judgment  was  rendered  for  inter- 
vener. W.  W.  Page  applies  for  certiorari  or 
writ  of  review.  Judgment  commended  and 
affirmed. 

Breazeale  ft  Breazeale  and  Chaplin,  Rusca 
ft  Chaplin,  for  applicant.    N.  T.  Smith,  At- 

•For  further  opinion,  see  46  South.  624. 


torney  ad  hoc,  for  respondent  Kidd.  Scar- 
borough &  Carver,  for  respondent  Mrs.  Me- 
lanle  Chaffralx. 

BREAUX,  C.  J.  W.  W.  Page  was  a  credi- 
tor of  the  defendant  in  the  sum  of  $819.95, 
with  interest  and  attorney's  fee,  represented 
by  three  promissory  notes. 

One  of  the  notes  was  secured  by  mortgage. 
The  others  were  ordinary  notes  of  hand. 

In  the  year  1903  Roy  Kidd.  the  defendant, 
bought  at  tax  sale  the  one-half  interest  in 
a  tract  of  land  described  as  in  the  S.  %  of  S. 

section  24,  township  10,  range  9,  containing 
130  acres  for  the  taxes  of  1901,  assessed  by 
the  assessor  in  the  name  of  "unknown  owner." 

Plaintiff  claims  that  the  whole  amount  due 
him,  as  above  stated,  was  expended  by  the 
defendant  in  clearing  part  of  the  land  and 
in  building  houses,  and  making  improvements 
thereon  at  a  cost  of  about  $1,000,  which  great- 
ly added  to  the  value  of  the  property. 

He,  Kidd,  went  into  possession  of  the  prop- 
erty. 

In  the  year  1904  again  the  other  undivided 
one-half  interest  was  assessed  in  the  same 
way,  and  at  a  tax  sale  in  1905  he  purchased  it 

That  is  the  title  now  at  issue. 

In  the  year  1906  Kidd  absconded. 

Plaintiff,  creditor,  as  before  stated,  brought 
suit  against  him  on  his  mortgage  and  notes, 
and  proceeded  by  writ  of  attachment,  which 
was  issued  on  the  130  acres  of  land  and  im- 
provements in  question. 

In  time  Mrs.  Chaffralx  became  Intervener 
in  the  suit,  and  alleged  that  she  had  a  title 
to  the  whole  tract.  She  alleged  the  payment 
of  the  taxes  by  her  on  the  property  for  the 
years  In  which  the  different  interests  were 
sold. 

The  plaintiff  and  the  curator  ad  hoc  of  the 
defendant  pleaded  the  constitutional  prescrip- 
tion of  three  years. 

Plaintiff  Page  in  his  answer  to  the  inter- 
vention pleaded  his  good  faith,  and  prayed  * 
for  the  amount  due  him  as  it  had  been  ex- 
pended as  he  averred  for  improvements  on  the 
land.  His  contention,  further,  is  that  Mrs. 
Chaff  raix,  the  intervener,  had  in  effect  aban- 
doned the  land;  that  it  was  not  assessed  to 
her ;  that  it  could  not  be  identified  as  hers  by 
the  assessment. 

She  certainly  did  pay  taxes  on  certain 
land,  but  it  happened  that  she  paid  them  for 
land  in  section  29,  in  which  she  owned  no 
land,  and  she  did  not  pay  on  section  24,  in 
which  she  did  own  land. 

It  was  a  clerical  error  of  the  assessor. 

All  parties  trace  title  to  the  same  owners; 
that  is,  to  Mrs.  Chaffralx,  the  Intervener. 

The  following  statement  of  the  facts  has 
every  appearance  of  being  correct,  to  wit: 

Hunter  and  Jiraud  owned  1,365  acres  of 
land,  as  shown  by  the  map  in  evidence.  Ji- 
raud died,  and  from  his  heirs  Mrs.  Chaffralx 
bought  all  her  Interest  by  deed  recorded  in 
1881.   In  1888  by  a  written  act  of  partition, 
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duly  recorded,  Mrs.  Chaffralx  became  the 
aole  owner  of  673  acres  (colored  yellow  on  the 
map,  referring  to  the  map  filed  In  evidence 
of  the  land  of  Mrs.  Chaffralx,  including  the 
land  In  question). 

The  assessor  Ignored  the  partition,  and,  in- 
stead of  assessing  Mrs.  Chaffralx  with  673 
acres  belonging  to  her,  continued  to  make  the 
assessment  as  though  the  land  was  still  un- 
divided. He  assessed  her  each  year  with  an 
undivided  one-half  Interest  in  1,565  acres, 
though  It  was  only  1,365  acres,  and  endeavor- 
ed to  describe  the  Hunter  and  Jiraud  land. 

He  made  various  mistakes,  miscalling  some 
sections,  and  erroneously  stating  the  parts  of 
some  sections,  and  specially  making  the  mis- 
take of  using  the  word  "of*  instead  of  "and," 
as,  for  instance  saying  the  N.  W.  %  of  S.  W. 
V4  instead  of  saying  the  N.  W.  %  and  S.  W. 
%  of  N.  W. 

Two  years  after  the  partitions  were  made, 
in  1890,  he  described  the  land  here  in  contro- 
versy, to  wit,  S.  %  of  section  24  on  the  roll 
of  1891,  and  all  the  years  thereafter  he  made 
the  mistake  of  substituting  the  figure  9  for 
the  figure  4,  and  instead  of  describing  S.  % 
of  24  he  described  S.  H  of  section  29. 

Mrs.  Chaffralx  does  not  and  never  did  own 
any  land  In  section  29.  The  land  In  section 
29  was  owned  by  P.  C.  Blacksher,  who  has 
always  been  assessed  with  it,  and  who  has 
always  paid  the  taxes  on  it 

The  district  court  rendered  judgment 
against  Kidd  for  the  debt,  and  recognized 
Mrs.  Chaffralx,  and  held  for  Page,  plaintiff, 
In  favor  of  Page's  claim  to  be  enforced 
against  one-half  undivided  one-half  of  the 
land. 

In  the  Court  of  Appeal,  the  curator  repre- 
senting Kidd,  answered  and  asked  for  judg- 
ment against  Mrs.  Chaffralx,  intervener,  for 
the  improvements. 

Page  also  answered  the  appeal,  and  asked 
that  all  the  land  except  the  undivided  one- 
half  be  held  subject  to  his  debt. 

The  Court  of  Appeal  gave  judgment  de- 
creeing that  Mrs.  Chaffralx  is  the  owner  of 
the  land ;  that  it  is  not  subject  to  Page's  debt 
in  the  form  of  the  present  action.  The  ques- 
tion of  improvements  was  not  decided  be- 
cause it  is  said  that  no  such  claim  was  In- 
volved In  the  suit 

This  is  the  judgment  before  us  for  review. 

It  would  not  be  right  if  the  error  of  the 
assessor  could  be  made  to  do  service  toward 
depriving  the  owner  of  his  own. 

The  assessor  Is  expected  to  describe  the 
property.  He  is  supposed  to  familiarize  him- 
self with  areas  and  boundaries,  and,  after 
examination  of  the  record,  to  properly  assess 
the  property  of  taxpayers.  After  this  has 
been  done,  the  owner  who  is  in  good  faith  • 
is  warranted  in  taking  it  for  granted  that 
the  assessment  had  been  properly  made,  and 
In  paying  the  taxes  Is  naturally  led  to  be- 
lieve that  he  has  paid  on  the  whole  proper- 


OA 

ty,  even  though  there  may  be  error  in  the 
description  of  the  assessment,  which  Is  sel- 
dom Indorsed  on  the  tax  receipt  If  the  de- 
scription In  fact  is  erroneous,  and  is  not 
strictly  within  the  boundaries,  owing  to  the 
error,  he  nevertheless  pays  for  that  which 
he  has  a  right  to  assume  is  the  whole  area, 
particularly  If  the  amount  on  which  he  pays 
corresponds  to  the  assessed  value  of  the  land, 
be  cannot  be  made  to  lose  bis  land. 

The  land,  we  have  seen,  was  assessed  In 
the  name  of  "unknown  owner." 

The  owner  In  this  case  paid  taxes  on  a 
larger  area  of  land  than  she  really  owned 
by  over  200  acres.  She  should  not  be  prej- 
udiced in  her  rights  by  the  failure  of  the 
assessor  to  perform  his  duty. 

For  the  purpose  of  illustration,  we  will 
state:  Suppose  A.  owns  three  sections  of 
land  forming  part  of  his  tract  of  land.  Two 
of  the  sections  are  properly  assessed  by  ref- 
erence to  the  correct  numbers.  The  third 
section  is  referred  to  In  the  assessment  by 
an  incorrect  number. 

In  other  words,  the  assessor  assesses  the 
owner,  as  in  this  instance,  for  section  29, 
when  it  should  be  section  24.  The  owner 
pays  on  an  area  equal  to  the  three  sections. 
The  assessor  afterward  assesses  the  section 
erroneously  in  the  name  of  unknown  owner. 
There  can  be  no  valid  title  because  the  pay- 
ment must  be  taken  as  covering  the  whole 
tract  of  which  he  is  the  owner.  It  is  an 
error  in  description,  and  it  has  been  held 
by  this  court  that  an  evident  error  In  the 
description  does  not  vitiate  the  title,  even 
although  It  falls  into  the  hands  of  a  tax  pur- 
chaser. Bemstine  v.  Lee  per,  118  La.  1098, 
43  South.  889. 

Moreover,  viewed  from  every  point,  the 
owner  paid  some  taxes  on  this  property.  If 
it  should  not  be  on  the  whole  property,  it  is 
payment  at  least  on  part  of  it;  and  in  that 
case  ft  has  been  held  as  a  payment  that 
would  defeat  the  prescriptive  period  of  ar- 
ticle 233  of  the  Constitution.  Harris  v. 
Deblleux,  115  La.  154,  38  South.  946. 

The  foregoing  applies  to  one-half  of  the 
land  sold  at  tax  sale  in  1902. 

That  property  was  subject  to  a  mortgage 
for  part  of  the  amount  which  plaintiff  claims 
as  due  him  by  this  tax  purchaser. 

It  appears  that  In  1904  the  assessor  again 
assessed  the  other  undivided  Interest  to  an 
"unknown  owner,"  and  In  July,  1905,  Kidd 
bought  this  one-half  also  for  the  taxes  so 
assessed. 

The  three  years  had  not  expired  at  the 
date  that  Mrs.  Chaffralx  claimed  the  land 
in  her  intervention  in  this  case.  She  had 
not  been  notified,  and  had,  in  effect,  paid  the 
taxes  on  the  land  as  before  stated.  The 
same  error  was  committed  as  was  committed 
in  matter  of  the  first  sale;  that  is,  the  land 
was  assessed  as  section  29  instead  of  sec- 
tion 24. 

The  owner  of  section  29  paid  his  taxes  for 
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1904,  and  Mrs.  Chaffralx  had  in  effect  paid 
on  section  24. 

It  follows  from  the  foregoing  that  the 
title  as  relates  to  prescription  does  not  at 
all  fall  within  the  terms  of  the  article  of  the 
Constitution,  stated  supra. 

Having  determined  that  the  title  to  the 
land  is  in  the  original  owner,  we  pass  to  the 
claim  of  the  plaintiff  as  a  creditor  of  the 
purchaser  at  tax  sale.  A  creditor,  of  course, 
who  was  entirely  in  good  faith. 

Kldd  bad  obtained  advances  from  him 
used  in  improving  the  property.  After  the 
first  tax  sale,  but  before  the  second.  Page 
became  the  mortgagee  of  Kidd  for  part  of 
the  claim  on  which  he  sued.  This  mortgage 
bore  upon  the  first  above-mentioned  undivid- 
ed one-half. 

In  our  opinion  Kidd  obtained  a  property 
right  in  any  property  owned  by  Kldd  to  the 
extent  that  he  made  Improvements  on  the' 
place. 

The  intervener  does  not  directly  in  words 
claim  the  improvements,  only  in  claiming  the 
land  she  claimed  the  improvements  as  part  of 
the  land  by  destination. 

Kldd  had  a  title  which  he  had  a  right  to 
believe  was  good. 

Evidently  Kldd  had  no  legal  and  good  title 
to  either  tract,  but.  In  so  far  as  the  record 
discloses,  he  has  placed  In  good  faith  im- 
provements on  the  land.  He  is  entitled  to  be 
paid  for  them  a  reasonable  compensation. 

"Where  nullity  it  patent  on  the  face  of  the 
deed,  the  purchaser  cannot  be  held  to  purchase 
in  bad  faith,  bat  is  entitled  to  be  reimbursed  the 
legal  taxes  and  for  useful  improvements."  Board 
of  Trustees  of  New  Iberia  v.  Migues.  32  La. 
Ann.  923;  Miller  v.  Montagne,  32  La.  Ann. 
1293:  Hickman  v.  Dawson  So  La.  Ann.  1087; 
Decuir  v.  Benker.  33  La.  Ann.  320 ;  Duson  v. 
Dupre.  83  La.  Ann.  1134;  Wederatrandt  v. 
Frevhan.  34  La.  Ann.  705 ;  Giddens  v.  Mobley, 
37  La.  Ann.  417. 

Kidd  had  the  title  exumiueti  by  one  who 
knew  all  about  land  titles,  and  It  was  in  ac- 
cordance with  his  advice  that  he  bought  We 
are  of  opinion  that  he  was  in  good  faith. 

Evidence  of  the  value  of  the  improvements 
was  admitted  without  objection. 

The  lower  court  decided  that  Mrs.  Chaf- 
fralx was  entitled  to  the  land  and  to  the  Im- 
provements. This,  as  relates  to  the  Improve- 
ments, we  have  changed. 

While  she  was  entitled  to  the  land,  she 
was  not  entitled  to  the  Improvements;  for, 
even  If  Kldd  had  been  in  bad  faith,  under  ar- 
ticle 608  of  the  Civil  Code,  and  the  following 
decisions:  Klbbe  v.  Campbell,  34  La.  Ann. 
1163;  Cannon  v.  White,  16  La.  Ann.  91; 
Payne  v.  Anderson,  85  La.  Ann.  977 ;  Wood's 
Heirs  v.  Nlcholls,  33  La.  Ann.  744;  Exposi- 
tion By.  A  Imp.  Co.  v.  Canal  St  By.  Co.,  42 
La.  Ann.  370,  7  South.  627;  Citizens'  Bank 
v.  Maureau,  37  La.  Ann.  861— Kidd  had  a 
right  to  the  Improvements  on  the  property, 
and  the  plaintiff,  having  levied  an  attachment 


on  the  land  and  the  Improvements,  to  the 
extent  that  the  land  was  in  the  name  of 
Kldd,  she  should  be  permitted  to  recover. 

We  have  noted  that  Kidd  was  an  absentee. 
The  proceedings  as  to  him  are  in  rem,  and 
as  such  are  attachable.  Handy  v.  City  of 
New  Orleans,  39  La.  Ann.  112,  1  South.  593 ; 
Succession  of  Durand,  24  La.  Ann.  352. 

If  Kldd  was  in  bad  faith,  Mrs.  Ohaffralx's 
right  was  to  pay  for  the  improvements  or  to 
have  them  removed,  but  they  did  not  belong 
to  her. 

Kidd  was  in  good  faith.  She  owes  the 
Increased  value  given  to  the  premises  by  the 
improvements. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  Court 
of  Appeal  be  amended  by  allowing  the  im- 
provements to  Kidd,  subject  to  the  sale  of 
the  property  to  satisfy  plaintiffs  claim. 

It  Is  ordered,  adjudged,  and  decreed  that 
plaintiff  have  and  recover  judgment  recog- 
nizing bis  right  to  the  sale  of  the  property 
for  the  improvements  (to  extent  before  men- 
tioned) in  these  proceedings,  and  that  bis 
claim  be  credited  with  the  proceeds.  In 
other  respects  the  judgment  of  the  Court  of 
Appeal  is  affirmed,  and  this  case  is  remand- 
ed to  the  district  court  for  execution.  The 
costs  of  this  court  are  to  be  paid  by  the  in- 
tervener, those  of  the  Court  of  Appeal  by 
plaintiff,  and  those  of  the  district  court  by 
defendant,  as  between  him  and  the  inter- 
vener. ■ 

On  Behearlng. 

PEB  CUBIAM.  We  do  not  see  how  the 
decision  In  this  case  can  have  the  disastrous 
consequences  apprehended  by  the  learned 
counsel  for  Mrs.  Chaffraix.  The  tax  sale  is 
annulled,  and  Mrs.  Chaffraix  is  adjudged  to 
be  owner  of  the  land;  but  Kidd  is  held  to 
have  the  rights  of  a  possessor  in  good  faith, 
and  the  plaintiff  is  held  to  have  attached 
these  rights  by  attaching  the  entire  property, 
on  the  principle  that  the  lesser  Is  lpcluded  in 
the  whole.  The  nature  and  extent  of  these 
rights,  however,  is  not  determined. 

Nor  do  we  see  exactly  what  Kldd's  having 
promised  to  buy  the  land  from  Mrs.  Chaf- 
fraix can  have  to.  do  with  the  present  case. 
By  this  promise  Kidd  acknowledged  that  be 
had  no  title  to  the  land ;  but  he  did  not 
acknowledge  that  he  had  been  a  possessor 
in  bad  faith,  nor  otherwise  renounce  his 
rights  as  a  possessor  in  good  faith ;  and  it  is 
these  rights,  such  as  they  may  happen  to  be, 
that  the  plaintiff  has  attached  in  this  case. 
In  this  case  Mrs.  Chaffraix  is  not  seeking  to 
enforce  this  provision  of  sale.  Her  rights 
under  same  would  be  to  specific  performance, 
or  to  damages  for  nonperformance.  She  is 
not  propounding  either  of  these  rights  in  this 
case. 

The  effect  of  our  decree  is  simply  to  affirm 
the  judgment  of  the  Court  of  Appeal,  except 
that  the  case  is  remanded  to  the  district 
court  for  that  court  to  fix  as  between  Mrs. 
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Chaff ralx  and  plaintiff  (the  latter  standing 
in  the  shoes  of  Kldd)  the  right  which  Kidd, 
as  a  possessor  In  good  faith,  may  have  in 
the  premises;  the  situation  being  exactly  as 
if  Mrs.  Cbaffraix  had  recovered  the  property 
from  Kldd  in  a  petitory  action,  and  Kidd  had 
been  decreed  to  have  been  a  possessor  In  good 
faith,  and  to  be  entitled  to  all  the  rights  of 
such  a  possessor  under  our  law. 


(121  La.) 
No.  16,658. 

CHAUYIN  et  al.  v.  LOUISIANA  OYSTER 

COMMISSION  et  al. 
(Supreme  Court  of  Louisiana.    Nov.  18,  1907. 
On  Rehearing,  March  30,  1908.) 

1.  Public  Lands— Patent  from  State— Col- 
lateral Attack. 

Neither  the  state  nor  any  of  its  agents  can 
attack  a  state  patent  valid  on  its  face  in  a  col- 
lateral proceeding. 

2.  Same— Swamp  and  Overflowed  Lands. 

The  acceptance  by  the  state  of  lands  certi- 
fied to  it  by  the  Secretary  of  the  Interior  as 
"swamp  and  overflowed"  is  conclusive  upon  the 
state  as  to  the  title  to  and  character  of  the  lands 
so  certified  and  subsequently  sold  by  the  state 
as  such. 

On  Rehearing. 

3.  States— State  Boards— Authority. 

Whilst  the  authority  of  a  public  corpora- 
tion, created  as  an  agent  of  the  state,  may  be 
very  extensive  in  the  direction  in  which  it  is 
intended  to  be  used,  such  agent  has  not  only  less 
authority  in  other  directions  than  the  ordinary 
citizen,  but  has  none  whatever;  and  the  au- 
thority conferred  upon  it  can  be  sustained  only 
in  so  far  as  not  devested  or  controlled  by  au- 
thority emanating  from  the  Bame  or  a  higher 
source. 

4.  Public  Lands— Sale  of  State  Lands— 
Oyster  Commission— Powers. 

The  state,  through  its  agents,  having  sold  a 
particular  tract  of  land  as  susceptible  of  pri- 
vate ownership,  the  oyster  commission,  another 
agent,  charged  with  the  control  of  oyster  beds 
and  water  bottoms  suitable  for  oyster  beds,  has 
no  authority  or  standing  in  court  to  deny  or 
attack  the  validity  of  such  sale. 

5.  Same— Right  to  Bring  Action. 

In  a  litigation  between  a  possessor  of  land, 
holding  under  a  patent  from  the  state,  and  the 
oyster  commission,  the  latter  being:  without  ca- 
pacity to  stand  in  judgment  for  the  state  with 
respect  to  the  validity  of  such  patent,  and  the 
state  itself  not  being  a  party  to  the  litigation, 
no  judgment  can  be  rendered  on  that  question 
by  which  the  state  can  be  bound. 

(Syllabus  by  the  Court.) 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  Louis  P.  Call- 
louet,  Judge. 

Action  by  Charles  L.  Chanvin  and  others 
against  the  Louisiana  Oyster  Commission  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

Robert  Emmet  Hingle,  for  appellant  Oyster 
Commission.  Walter  Gulon,  Atty.  Gen.,  for 
appellants  state  of  Louisiana  and  Oyster 
Commission.  Suthon  &  Wurzlow  (John  Dy- 
mond,  Jr.,  and  Hugh  Connell  Cage,  of  coun- 
sel), for  appellees. 


LAND,  J.  The  plaintiffs,  as  owners  of  sec- 
tion 42,  township  21,  in  the  parish  of  Terre- 
bonne, by  a  regular  chain  of  title  derived 
from  the  United  States,  through  state  of 
Louisiana,  enjoined  the  defendants  from  tres- 
passing on  any  part  of  said  section,  and  from 
leasing  or  attempting  to  lease  any  submerged 
lands  situated  within  the  boundaries  of  said 
section  for  fisheries  or  any  other  purpose. 

It  appears  that  said  section  embraces  with- 
in its  lines  a  part  of  the  water  and  bed  of 
Bay  Crocodile.  The  answer  of  the  defend- 
ant commission  is  in  effect:  That  the  said 
bay  is  a  part  of  the  waters  of  the  state  of 
Louisiana,  which  belong  to  her  by  virtue  of 
her  sovereignty,  and  not  by  any  grant  from 
the  United  States;  that  no  power  has  ever 
been  given  by  the  state  to  any  of  her  officers 
to  alienate  such  water  bottoms;  that  the 
portion  of  the  bay  aforesaid  claimed  by  the 
plaintiffs  Is  a  part  of  the  waters  of  the  state, 
to  which  she  had  title  from  the  date  of  her 
admission  into  the  Union ;  and  that  plaintiffs 
have  no  right,  title,  or  ownership  therein. 

Plaintiffs'  chain  of  title  is  not  disputed, 
and  It  appears  therefrom  that  the  whole  of 
township  21  south,  of  range  18  east,  was  sur- 
veyed in  1831,  and  subsequently  selected,  ap- 
proved, and  patented  to  the  state  as  swamp 
and  overflowed  land  under  the  swamp  land 
grants  of  1849  and  1850;  that  in  1876  the 
state  sold  section  42  in  said  township  to  J. 
W.  Board,  one  of  the  authors  of  the  defend- 
ants' title. 

On  plaintiffs'  plea  of  estoppel  the  district 
judge  ruled  that  evidence  was  not  admissible 
to  show  that  the  land  was  not  swamp  or 
overflowed  land,  or  land  subject  to  tidal 
overflow,  within  the  meaning  of  the  acts  of 
Congress  and  as  found  by  the  Secretary  of 
the  Interior  In  the  exercise  of  an  express  Ju- 
risdiction conferred  on  him  by  law,  and  that 
the  acts  and  patents  of  the  two  governments 
in  the  premises  could  not  be  attacked  collater- 
ally by  an  agent  of  the  state,  which  accepted 
title  to  the  lands  as  swamp  and  overflowed. 

The  court,  however,  under  limitations,  ad- 
mitted evidence  relating  to  the  condition  of 
the  locus  In  quo,  which  "showed  beyond  the 
peradventure  of  a  doubt  that  the  lot  or  sec- 
tion 42,  claimed  by  the  plaintiffs,  fronted  on 
Bayou  Little  Caillou,  and  crossed  Bay  Croco- 
dile, having  a  piece  of  land  on  the  west  side 
of  this  bay  and  another  piece  on  the  east 
side.  The  evidence  further  showed  that  this 
Bay  Crocodile  was  a  suit-water  bay,  con- 
necting through  Bayou  East  and  Bayou  West. 
Bay  Welch,  and  Cat  Island  Lake,  with  the 
Gulf  of  Mexico ;  that  the  same  was  salt  wa- 
ter varying  In  depth  from  1  to  5  feet,  and 
subject  to  the  regular  ebb  and  flow  of  the 
tide.  The  evidence  further  showed  that  this 
bay  was  about  2%  miles  long,  and  approxi- 
mately three-quarters  of  a  mile  wide,  and 
that  the  same  had  been  practically  as  it  Is 
to-day  "since  the  memory  of  man  runneth 
not  to  the  contrary." 
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After  hearing  the  evidence,  the  court  In 
a  very  able  and  elaborate  opinion  held  that 
the  defendant  commission,  a  mere  agency  of 
the  state,  could  not  collaterally  attack  the 
title  derived  by  the  plaintiffs  from  the  state, 
which  as  grantor  was  estopped  to  assert  that 
at  the  time  of  the  conveyance  it  had  no  title, 
or  that  none  passed  by  the  deed;  citing  16 
Cyc  685,  686,  and  notes.  In  support  of  the 
doctrine  that  estoppel  applies  to  the  state, 
the  Judge  cited  State  of  La.  v.  Taylor,  28 
La.  Ann.  460-462,  State  v.  Vicksburg  Rail- 
road, 44  La.  Ann.  961,  11  South.  865,  and 
State  v.  Ober,  84  La.  Ann.  359. 

We  assume  that  this  doctrine  Is  not  con- 
troverted. The  judge  cited  the  following  au- 
thorities in  support  of  the  principle  that  a 
party  In  possession  of  real  estate  under  a 
recorded  title  ostensibly  valid  cannot  be  dis- 
turbed by  collateral  proceedings  instituted  for 
the  purpose  of  invalidating  his  title:  Doher- 
ty  v.  Leake,  24  La.  Ann.  224;  Anderson  v. 
Carroll,  Hoy  &  Co.,  23  La.  Ann.  175 ;  Lannes 
v.  Worklngmen's  Bank,  29  La.  Ann.  113. 

Pretermitting  the  question  of  estoppel,  the 
judge  held  that  the  registrar  of  the  state 
land  office  was  authorized  to  sell  swamp  and 
overflowed  lands  subject  to  tidal  overflow. 
Section  8  of  Act  No.  104  of  1871,  p.  244.  He 
further  held  that  Crocodile  Bay  was  not  a 
navigable  highway  leading  into  the  Oulf  of 
Mexico,  and  that,  even  If  It  were,  the  state 
bad  the  light  to  sell  the  submerged  portion 
thereof,  subject  only  to  the  right  of  naviga- 
tion by  the  public. 

There  was  Judgment  in  favor  of  the  plain- 
tiffs, and  the  defendants  have  appealed. 

In  Smith  v.  Crandall,  118  La.  1052,  43 
South.  699,  this  court  held  that  a  state  patent 
conveys  the  legal  title  to  the  patentee,  and 
cannot  be  revoked  or  set  aside,  except  on  Ju- 
dicial proceedings  Instituted  in  behalf  of  the 
sovereign. 

The  entry  of  public  land,  valid  upon  Its 
face,  segregates  the  tract  of  land  from  the 
public  domain.  McMlchael  v.  Murphy,  197 
U.  S.  804,  25  Sup.  Ct.  460,  49  L.  Ed.  766. 
It  follows  that  the  patent  must  be  annulled 
by  direct  action  before  the  title  can  be  de- 
Tested  and  the  land  in  question  restored  to 
the  public  domain  of  the  state  of  Louisiana. 

In  the  case  at  bar  the  Oyster  Commission, 
by  leasing  out  a  part  of  the  tract  of  land 
covered  by  plaintiffs'  patent  to  the  codefend- 
ant,  has  treated  the  title  emanating  from  its 
creator,  the  state,  as  an  absolute  nullity, 
worthy  of  no  consideration  whatever.  In 
1906  the  state  by  section  10  of  Act  No.  178, 
p.  323,  excepted  from  the  Jurisdiction  of  the 
Oyster  Commission  water  bottoms  claimed 
under  some  title  by  any  person,  firm,  or  cor- 
poration, "until  there  shall  have  been  an 
adjudication  by  a  court  of  competent  juris- 
diction between  the  state  and  claimant  as 
to  the  validity  of  the  title  to  the  property." 
It  is  true  by  a  proviso  the  section  is  declared 
not  applicable  to  any  property  the  title  to 


which  was  then  in  litigation;  but  all  the 
same  the  lawmakers  recognized  by  this  en- 
actment that  the  proper  procedure  was  for. 
the  sovereign  to  go  into  court  and  to  assail 
by  direct  action  adverse  titles  to  the  water 
bottoms  suitable  for  oyster  production  and 
cultivation.  The  present  suit  was  pending 
when  said  act  was  adopted. 

The  land  In  dispute  was  surveyed  in  1831, 
the  survey  was  approved  in  1882,  and  it  was 
selected  as  swamp  and  overflowed  land  and 
patented  as  such  to  the  state  of  Louisiana 
In  1856.  For  more  than  half  a  century  the 
United  States  and  the  state  of  Louisiana 
have  acquiesced  in  the  title  so  conveyed, 
and  more  than  80  years  ago  the  state  patent- 
ed the  property  to  the  author  of  plaintiffs' 
title. 

At  this  late  day  the  Oyster  Commission,  a 
mere  agent  of  the  state  of  Louisiana,  as- 
sails all  of  the  acts  of  the  officials  of  the  two 
sovereigns  and  the  patents  issued  by  them  as 
absolute  nullities  on  the  novel  ground  that  a 
portion  of  the  tract  conveyed  consisted  of 
a  tidal  water  bottom ;  that,  such  portion  not 
being  land,  the  officials  of  the  two  govern- 
ments were  without  Jurisdiction  In  the  prem- 
ises. 

The  answers  to  this  contention  are:  (1) 
That  neither  the  state  nor  any  of  Its  agents 
can  attack  Its  solemn  patent,  valid  on  its 
face,  in  a  collateral  proceeding;  and  (2) 
that  the  acceptance  by  the  state  of  lands  cer- 
tlfled  to  it  by  the  Secretary  of  the  Interior 
is  conclusive  upon  the  state  as  to  the  title 
to  and  the  character  of  such  lands.  Roger's 
Locomotive  Machine  Works  v.  American  Em- 
igrant Co.,  164  U.  S.  559,  17  Sup.  Ct.  188,  41 
L.  Ed.  552;  V.,  S.  &  P.  R.  R.  Co.  v.  Tlbbs, 
112  La.  51,  36  South.  223.  The  state  being 
estopped  to  deny  that  the  tract  in  dispute  is 
"swamp  and  overflowed"  lands,  evidence  to 
prove  the  contrary  was  inadmissible. 

Judgment  affirmed. 

BREAUX,  C.  J.,  and  NICHOLLS,  J.,  con- 
cur In  the  decree. 

On  Rehearing. 

MONROE,  J.  Section  2  of  the  act  of  Con- 
gress approved  September  28,  1850  (9  Stat 
519,  c.  84),  provides  that: 

"It  shall  be  the  duty  of  the  Secretary  of  the 
Interior,  as  soon  as  may  be  practicable  after 
the  passage  of  this  act,  to  make  out  an  accurate 
list  and  plats  of  the  lands  described  as  afore 
said  ["the  whole  of  those  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation,  which 
shall  remain  unsold  at  the  passage  of  this  act" 
(section  1)]  and  transmit  the  same  to  the  Gov- 
ernor of  the  state ;  *  *  *  and,  at  the  re- 
quest of  the  Governor,  cause  a  patent  to  be  is- 
sued to  the  state  therefor;  and,  on  that  patent, 
the  fee  simple  of  said  lands  shall  vest  in  the 
state,  *  *  *  subject  to  the  disposal  of  the 
Legislature  thereof,"  etc. 

It  Is  conceded  that  the .  Secretary  of  the 
Interior  transmitted  to  the  Governor  the 
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lists  and  plats  as  contemplated  by  the  stat- 
ute quoted,  and  that  among  the  tracts  so 
listed  was  the  section  42  here  In  dispute, 
which  in  1831  had  been  surveyed  and  return- 
ed as  swamp  or  overflowed  land  by  an  of- 
ficer employed  by  the  government  of  the  Unit- 
ed States  to  make  the  survey.  The  state  of 
Louisiana  was  not  obliged  to  accept,  under 
the  title  tendered,  all  or  any  part  of  the  lands 
included  in  the  list,  and  when,  on  October  7, 
1861,  section  42  was  selected,  among  others 
which  were  listed,  It  is  to  be  presumed  that 
the  selection  was  made  with  due  regard  to 
the  state's  rights.  At  all  events  the  land  was 
selected  by  the  state,  acting  through  its  des- 
ignated representative,  as  swamp  or  over- 
flowed land,  and  the  transfer  of  the  title 
thereto  from  the  United  States  was  effected 
on  August  1,  1854,  by  the  approval  of  the 
Secretary  of  the  Interior,  acting  under  the 
authority  of  the  act  of  Congress  above  refer- 
red to.  Thereafter,  in  1855,  the  General  As- 
sembly of  Louisiana  created  the  office  of 
"register,"  and  authorized  the  Incumbent  to 
sell  warrants  to  be  located  on  the  lands  so  ac- 
quired, as  also  on  any  shallow  lakes  which 
might  have  become  the  property  of  the  state, 
might  have  been  surveyed,  were  susceptible 
of  being  reclaimed,  wholly  or  in  part,  and 
were  not  navigable;  "the  warrants  to  be  is- 
sued for  not  more  than  640,  nor  less  than 
40,  acres,"  and  no  lands  to  be  sold  for  less 
than  $1.25  an  acre  (Rev.  St  §§  2916,  2920, 

2929)  .    It  was  further  provided  (Rev.  St  I 

2930)  that: 

"The  register  of  the  state  land  office  shall  pre- 
serve maps  or  plats  of  all  swamp  lands  donated 
to  Louisiana,  certified  to  by  the  surveyor  gen- 
eral, and  shall  mark  thereon,  on  each  tract  of 
land  purchased,  the  number  of  the  certificate  is- 
sued therefor,  and  shall  keep  a  well-bound  book 
in  his  office,  in  which  shall  be  entered,  in  proper 
form,  all  the  lands  thus  sold,  to  whom  sold,  and 
for  what  price,  which  book  and  map  shall  be 
carefully  preserved  and  shall  be  deemed  official 
records. 

The  foregoing  provision  was  re-enacted  In 
Act  No.  38,  p.  91,  of  1870  (extra  session), 
which  further  provided  (section  14): 

"That  the  public  lands,  donated  by  Congress 
•  *  *  which  are  subject  to  regular  tidal  over- 
flow, designated  as  'swamp  and  overflowed 
lands,'  within  the  intent  of  the  several  acts  of 
Congress  relating  thereto,  which  have  been  ap- 
proved to  the  state  of  Louisiana  by  the  general 
government  as  swamp  and  overflowed  lands, 
shall  be  subject  to  entry  at  the  rate  of  twenty- 
five  cents  per  acre.  Provided,  that  satisfactory 
proof  be  filed  with  the  register  *  *  *  that 
any  land  sought  to  be  purchased  under  the  pro- 
visions of  this  section  is  subject  to  regular  tidal 
overflow." 

The  act  also  provided  (section  15): 

"That  it  shall  be  the  duty  of  the  Governor, 
when  applied  to,  to  issue  patents  for  all  lands 
that  have  been  sold,  and  for  lands  located  by 
warrants,  whenever  he  shall  be  satisfied  that  the 
same  have  been  legally  sold  or  located." 

This  was  followed  by  Act  No.  104,  p.  243, 
of  1871,  which  (among  other  things)  pro- 
vides (section  1): 


"That  the  lands  donated  by  Congress  •  •  • 

as  swamp  and  overflowed  lands,  *  *  *  which 
shall  have  been  surveyed  and  approved  in  ac- 
cordance with  law,  shall  be  subject  to  entry  and 
sale  at  the  price  of  twelve  and  a  half  cents  an 
acre"  to  persons  "acquiring  for  actual  settle- 
ment and  cultivation." 

Otherwise  (section  2)  the  price  to  be  $1.25 
an  acre;  and  no  purchaser,  in  either  case, 
to  be  allowed  to  enter  more  than  160  acres. 
Section  8  of  this  act  provides  that  lands  sub- 
ject to  tidal  overflow,  so  as  to  be  unfit  for 
settlement  and  cultivation,  may  be  sold  for 
25  cents  an  acre — 

"provided  satisfactory  proof  be  filed  with  the 
register  •  *  •  that  any  land  sought  to  be 
purchased  under  this  section  is  subject  to  tidal 
overflow  bo  as  to  be  unfit  for  settlement  and  cul- 
tivation." 

In  November,  1876,  J.  W.  Board,  a  resident 
of  the  parish  of  Terrebonne,  presumably  up- 
on the  faith  of  the  record  and  of  the  law 
(showing  that  It  bad  been  selected  by  the 
state,  transferred  by  the  United  States,  and 
accepted  and  offered  for  sale  by  the  state, 
as  swamp  or  overflowed  land),  bought  the 
tract  herein  in  question,  at  the  office  estab- 
lished by  the  state  for  the  sale  of  such  lands, 
from  the  officer  authorized  to  make  the  sale, 
and  obtained  a  patent  therefor,  issued  in  the 
name  of  the  state,  by  the  Governor;  and 
thereafter  the  title  so  acquired  passed  by 
mesne  conveyances  to  the  plaintiffs  herein, 
who  complain  that  notwithstanding  that  they 
and  their  authors  hold,  and  have  held,  under 
a  title  from  the  state,  an<J  have  enjoyed  un- 
disturbed possession,  as  owners,  for  more 
than  30  years,  the  defendants,  "the  Oyster 
Commission  of  Louisiana"  and  "the  Oyster 
Company,  Limited"  (a  private  corporation), 
are  attempting  to  dispossess  them,  and  will 
actually  occupy  a  portion  of  their  property 
unless  prohibited  by  injunction. 

The  first  legislation  enacted  for  the  promo- 
tion of  the  oyster  industry  appears  to  have 
been  Act  No.  106,  p.  195,  of  1886,  which  pro- 
vided (inter  alia) : 

"Section  L  *  •  *  That  all  beds  of  rivers, 
bayous,  creeks,  lakes,  coves,  inlets  and  sea 
marshes,  bordering  on  the  Gulf  of  Mexico,  with- 
in the  jurisdiction  of  this  state,  and  not  hereto- 
fore told  or  conveyed  by  special  grantt  or  by 
tale,  by  thit  ttate  or  by  the  United  States,  to 
any  private  party  or  partict,  shall  continue  and 
remain  the  property  of  the  state  of  Louisiana," 
etc.    (Italics  by  the  court.) 

"Sec  2.  *  *  *  That,  if  any  river,  bay, 
lake,  bayou,  cove,  inlet,  or  pass,  makes  into,  or 
runs  through,  the  land  of  any  person,  and  is 
comprised  within  the  limits  or  his  lawful  sur- 
vey, such  person,  or  other  lawful  occupant, 
shall  have  the  exclusive  right  to  use  said  bodies 
of  water  for  planting  oysters  and  other  shell- 
fish, but  the  right  of  the  owners  or  occupants 
of  land  on  any  of  the  other  shores,  bays,  rivers 
and  bayous  *  *  *  shall  extend  to  ordinary 
low-water  mark ;  but  it  is  not  intended  thereby 
to  deprive  them  of  the  privilege  extended  to  oth- 
ers by  the  first  section  of  this  act"  (which  pro- 
vides for  the  use  of  the  beds  of  the  rivers, 
bayous,  etc.,  as  "common"). 

While  the  act  thus  quoted  was  in  force,  to 
wit,  on  August  30,  1886,  the  property  here 
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In  dispute  was  sold  by  William  Wright  (who 
had  acquired  by  mesne  conveyance  from  the 
patentee)  to  J.  P.  VIguerle,  who  In  1887  sold 
it  to  Mrs.  Fa  leans.  By  Act  No.  110,  p.  142, 
of  1882,  It  was  provided: 

"That  all  the  beds  of  the  rivers,  bayous, 
creeks,  *  *  •  shall  continue  and  remain  the 
property  of  the  state,"  etc.  (the  reservation  in 
favor  of  prior  purchasers,  as  contained  in  the 
act  of  1886,  being  omitted). 

And  Act  No.  121.  p.  170,  of  1896,  contains 
a  similar  provision. 

By  Acts  No.  153,  p.  274,  of  1902,  No.  52, 
p.  113.  of  1904,  and  No.  178,  p.  317,  of  1906, 
the  Oyster  Commission  was  created  and 
vested  with  wide  authority,  and  (quoting 
from  the  act  of  1904)  it  was  provided: 

That  all  the  beds  and  bottoms  of  the  rivers, 
bayous,  lagoons,  lakes,  bays,  sounds  and  inlets, 
bordering  on,  or  connected  with,  the  Gulf  of 
Mexico,  and  all  that  part  of  the  Gulf  of  Mexico 
within  the  jurisdiction  of  the  state  of  Louisiana, 
and  all  oysters  and  other  shellfish  naturally 
growing  thereon,  shall  be,  continue,  and  remain, 
the  property  of  the  state  of  Louisiana,  and  shall 
be  under  the  control  of  the  Oyster  Commission 
of  Louisiana,"  etc. 

It  will  be  seen  from  the  foregoing  that  In 
1851  the  state,  through  its  authorized  rep- 
resentative, selected  the  tract  In  dispute  as 
swamp  and  overflowed  land,  the  title  to  which 
was  vested  In  the  United  States,  and  as  such 
in  1854  accepted  the  title  thereto  tendered  by 
the  United  States,  under  a  law  which  con- 
templated that  the  land,  or  the  proceeds, 
should  be  devoted  to  "reclaiming  said  lands 
by  means  of  levees  and  drains";  that  in 
1876  the  state,  also  through  Its  agents  spe- 
cially authorized,  sold  said  tract  as  land 
which  was  susceptible  of  private  ownership, 
and  received  and  appropriated  the  price  paid 
therefor  by  the  purchaser;  that  10  years 
later  It  in  effect  confirmed  the  title  so  con- 
veyed by  an  act  which.  In  providing  for  the 
future  reservation  of  territory  suitable  for 
the  cultivation  of  oysters,  In  express  terms 
excluded  from  Its  operation  such  bedding 
grounds  as  had  already  been  sold  to  private 
individuals,  which  act  remained  in  force  for 
some  six  years,  during  which  period  the  more 
immediate  authors  of  the  plaintiffs  acquired 
their  title  to  the  land  so  excluded;  and  now, 
more  than  20  years  after  the  action  of  the 
one  agent  in  issuing  the  state's*  patent  for 
the  land  in  question  had  been  ratified  by  a 
legislative  enactment,  another  agent  of  the 
state  comes  forward  to  say  that  the  patent 
is  of  no  value,  that  the  agent  by  whom  it 
was  Issued  exceeded  his  authority,  that  the 
common  right  of  fishing,  or  bedding,  oysters, 
within  the  ebb  and  flow  of  the  tide,  is  in- 
alienable, and  that  the  state  is  not,  and  can- 
not be,  estopped  by  any  patent  issued  in  der- 
ogation of  such  right 

The  grant  under  which  the  Oyster  Commis- 
sion exercises  Its  powers  does  not,  however, 
authorize  it  to  speak  for  the  state  for  the 
purpose  of  denying  the  authority  of  the  state 


and  of  attacking  as  invalid  and  ultra  vires 
the  contracts  heretofore  made  by  the  state, 
or  in  its  behalf  by  other  agents  specially  au- 
thorized for  that  purpose.  The  commission 
is  a  mere  creature  of  legislative  enactment, 
and,  whilst  its  powers  are  very  extensive  in 
the  direction  In  which  it  is  intended  to  oper- 
ate, it  has  not  only  less  authority  in  other 
directions  than  the  ordinary  citizen,  but  has 
none  whatever.  It  is  true  that  it  is  charged 
with  the  administration  and  control  of  the 
beds  of  all  rivers,  bayous,  lagoons,  etc.,  ad- 
jacent to  the  Gulf  of  Mexico,  and  its  au- 
thority in  that  respect  should  be  sustained 
up  to  the  point  where  it  is  devested  or  con- 
trolled by  authority  emanating  from  the 
same  or  a  higher  source. 

The  authority  exhibited  by  plaintiffs  for 
holding  possession  of  the  property  purchased 
by  them  Is,  however,  derived  from  the  same 
source  as  that  by  virtue  of  which  the  com- 
mission seeks  to  dispossess  them,  and  Is  in 
the  form  of  a  contract,  to  which  the  creator 
of  the  commission  Is  a  party,  and  with  re- 
spect to  the  validity  of  which  the  commis- 
sion is  not  authorized  to  stand  in  judgment; 
and  what  the  commission  itself  cannot  do  the 
other  defendant,  claiming  under  the  com- 
mission, cannot  do.  This  view  is  confirmed 
by  section  10  of  Act  No.  178,  p.  323,  of  1906 
(enacted  after  this  suit  was  begun),  which 
provides: 

"That  the  said  commission  shall  have  power 
to  lease  any  water  bottoms  in  the  state, 
*  *  •  as  described  in  section  1  of  this  act, 
and  the  title  whereof  is  vested  in  the  state  and 
is  not  claimed  under  some  title  by  any  person ; 
and  no  lease  of  any  bottom  which  may  be  claim- 
ed by  any  private  individual,  firm,  or  corpora- 
tion shall  be  valid  or  have  any  effect  until  there 
shall  have  been  an  adjudication  by  a  court  of 
competent  jurisdiction  between  the  state  and 
the  claimant  as  to  the  validity  of  the  title  of 
the  property  to  be  leased:  Provided,  that  they 
(sic)  shall  not  apply  to  any  property  that  has 
not  heretofore  been  alienated  by  the  state  Or 
the  title  to  which  is  now  in  litigation,  and  desir- 
able for  the  purposes  of  bedding,  planting  and 
cultivating,  or  propagating,  oysters." 

The  proviso,  "that  they  (?)  shall  not  apply 
to  any  property  •  •  *  the  title  to  which 
Is  now  In  litigation,"  proceeds  upon  the  as- 
sumption that  the  state  was,  or  might  make 
Itself,  a  party  to  the  litigation  referred  to, 
and  is  merely  intended  to  withdraw  from  the 
preceding  denunciation  of  nullity  leases  by 
the  commission  of  property  the  title  to  which 
may  be  thus  at  issue. 

It  follows,  however,  that  as  neither  of  the 
defendants  now  before  .the  court  is  author- 
ized to  stand  In  judgment  for  the  state, 
quoad  the  validity  of  the  title  set  up  by 
plaintiffs,  the  state  cannot  be  bound  with  re- 
spect thereto  by  any  judgment  which  may  be 
herein  rendered,  and  that,  as  between  the 
plaintiffs  and  the  state,  such  judgment  must 
leave  that  question  entirely  at  large. 

It  is  therefore,  and  for  the  reasons  herein- 
above stated,  ordered,  adjudged,  and  decreed 
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that  the  decree  heretofore  entered  in  this 
case,  affirming  the  judgment  appealed  from, 
be  reinstated  and  now  made  final. 


(121  La.) 
No.  16.011. 

TOWN  OP  HOUMA  v.  HOUMA  LIGHTING 

ft  ICE  MFG.  CO.,  Limited. 
(Supreme  Court  of  Louisiana.    March  2,  1906. 
Rehearing  Denied  March  80,  1908.) 

1.  Intoxicating  Liquors— Licenses— Power 
of  Municipalities  to  Impose. 

Under  article  229  of  the  Constitution  the 
General  Assembly  may  authorize  a  municipal 
corporation  to  impose  upon  dealers  in  distilled, 
alcoholic,  or  malt  liquors  a  license  tax  in  excess 
of  that  imposed  for  state  purposes ;  but  wheth- 
er such  corporation  can  legally  impose  a  license 
tax  upon  the  liquor  business,  or  upon  any  other 
business,  and,  if  so,  upon  what  conditions,  de- 
pends upon  its  authority  as  derived  from  the 
General  Assembly. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §§  7-14.] 

2.  Same— State  Regulation. 

Act  No.  136,  p.  224,  of  1898.  Act  No.  17. 
p.  24,  of  1902,  and  Act  No.  142,  p.  313,  of 
1904,  are  general  statutes,  applying  to  munic- 
ipal corporations;  but  Act  No.  171,  p.  387,  of 
1898,  is  a  statute  whereby  the  state  undertakes 
to  make  special  provision  with  regard  to  the 
levying  and  collecting  of  licenses,  not  only  for 
its  own  account,  but  by  and  for  account  of  the 
municipal  and  parochial  corporations  through- 
out the  state,  and  its  provisions  control  those 
of  the  other  statutes  with  respect  to  the  particu- 
lar subject  legislated  on. 

3.  Same— Wholesale  and  Retail  Business. 

Under  Act  No.  171,  p.  387,  of  1898,  whole- 
sale and  retail  businesses  are  dealt  with  as 
distinct  from  each  other,  and  are  required  to  be 
licensed  separately,  and  the  provisions  of  the 
act  upon  that  subject  are  as  applicable  to  the 
liquor  business  as  to  any  other  and  as  applicable 
to  municipal  corporations  as  to  the  state. 
Hence  a  municipal  ordinance  imposing  one 
license  upon  the  liquor  business,  wholesale  and 
retail,  is  unauthorized  and  illegal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §§  7-14.] 

4.  Same— Grading  of  Licenses. 

The  provisions  of  Act  No.  171,  p.  387,  of 
1898,  requiring  the  grading  of  licenses,  applies 
as  well  to  municipal  as  to  state  licenses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §§  7-14.] 

5.  Same— Validity  of  Ordinance— Purpose 
of  Tax. 

There  is  nothing  in  Act  No.  136,  p.  224,  of 
1898,  Act  No.  17,  p.  24,  of  1902,  or  Act  No.  142, 
p.  313,  of  1904,  which  requires  that,  as  a  con- 
dition to  the  exemption  of  a  municipality  from 
parochial  license  taxation,  the  particular  pur- 
pose to  which  the  municipal  license  tax  is  to  be 
devoted  shall  be  stated  in  the  ordinance  impos- 
ing such  tax;  that  matter  being  left  for  sub- 
sequent determination,  upon  the  condition  al- 
ways that  the  tax,  when  used,  shall  be  used  for 
one  or  other  of  the  purposes  specified  in  the  two 
statutes  last  above  mentioned. 

(Syllabus  by  the  Court.) 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  William  Ellas 
Howell,  Judge  ad  hoc. 

Action  by  the  town  of  Houma  against  the 


Houma  Lighting  ft  Ice  Manufacturing  Com- 
pany, Limited.  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed. 

Wallis  ft  Gagne,  for  appellant  Calvin 
Wurzlow,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  This  case  was  tried  In  the 
district  court  upon  the  following  agreed 
statement  considered  In  connection  with 
the  ordinances  referred  to,  In  the  petition, 
and  with  the  questions  of  law  presented  by 
the  answer,  to  wit: 

"The  defendant  sells  beer  In  original  packages 
—barrels  and  cases— to  dealers  for  resale  only ; 
the  packages  containing  over  five  gallons,  de- 
fendant selling  less  than  $10,000  a  year.  The 
town  of  Houma  claims  that  defendant  is  liable 
for  $1,000  license,  with  interest  and  attorney's 
fees,  and  refused  to  accept  $50  tendered  *  *  • 
for  a  license  for  1907  before  March  1,  1907. 
Ordinances  Nos.  319  and  329  of  the  town  of 
Houma  introduced  in  evidence.  It  is  admitted 
that  act  136  of  1898  has  been  adopted  by  the 
town  of  Houma  as  its  charter." 

Section  7  of  Ordinance  319  provides: 

"That  for  every  wholesale  mercantile  busi- 
ness, whether  as  principal,  agent,  on  commis- 
sion, by  auction,  representing  foreign  merchants, 
or  otherwise,  the  license  shall  be  based  on  the 
gross,  annual,  amount  of  sales,  and  shall  be  the 
same  as  that  imposed  by  the  state." 

Section  15  of  Ordinance  819,  as  amended 
and  re-enacted  by  Ordinance  329,  provides: 

"That  for  every  business  of  selling  distilled, 
vinous,  malt  or  other  kinds  of,  mixed,  liquors, 
or  keeping  a  bar  room,  cabaret,  or  coffee  house, 
cafe,  beer  saloon,  or  beer  garden,  or  other  place 
where  distilled,  vinous,  malt,  or  other  kind  of, 
mixed,  liquors,  to  be  drunk,  is  sold,  directly  or 
indirectly,  the  license  shall  be  based  upon  the 
gross,  annual,  receipts  of  said  business,  as  fol- 
lows: First  Class:  When  said  gross  annual 
receipts  are  $10,000,  or  less,  the  license  shall  be 

Defendant  denies  liability  for  the  amount 
sued  for  on  several  grounds,  which  In  the 
brief  presented  to  this  court  are  reduced 
to  the  following,  to  wit:  That  the  ordinance 
Imposing  the  tax  does  not  provide  that  the 
money  to  be  realized  shall  be  devoted  to 
street,  sidewalk,  or  other  improvements,  or 
public  purposes;  that  said  ordinance  Is  11- 
.  legal,  In  that  It  seeks  to  impose  a  greater 
license  tax  than  is  imposed  by  the  state,  and 
makes  no  distinction  between  a  wholesale  and 
a  retail  liquor  business. 

Opinion. 

1.  Article  229  of  the  Constitution  provides 
that: 

"No  political  corporation  shall  impose  a  great- 
er license  tax  than  is  imposed  by  the  General 
Assembly  for  state  purposes.  This  restriction 
shall  not  apply  to  dealers  in  distilled,  alcoholic, 
or  malt  liquors." 

Under  this  article  the  General  Assembly 
may  authorize  a  municipal  corporation  to 
impose  upon  dealers  in  distilled,  alcoholic,  or 
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malt  liquors  a  license  tax  in  excess  of  that 
imposed  for  state  purposes;  but  as  mu- 
nicipal corporations  have  no  power  to  im- 
pose taxes  of  any  kind,  save  as  they  are  au- 
thorized by  the  General  Assembly,  It  be- 
comes necessary  to  inquire  whether  such  au- 
thority in  the  matter  of  license  taxation  has 
been  granted  to  the  plaintiff,  and,  if  so,  upon 
what  conditions.  Act  No.  136,  p.  224,  of  1898, 
which  defendant  has  accepted  as  its  charter, 
authorizes  it  "to  levy  and  collect  a  license 
tax,  upon,  and  regulate,  all  callings,  trades, 
professions,  and  occupations,  conducted,  pur- 
sued, carried  on,  or  operated"  within  its 
llmitB ;  and  further  provides  that: 

"When  the  license  tax  equals  in  amount  (to) 
those  levied  by  the  police  jury  for  parochial 
purposes,  there  shall  not  be  collected  any  for 
parochial  purposes."    Section  17,  subd.  1. 

By  Act  No.  17,  p.  24,  of  1902,  and  Act  No. 
142,  p.  813,  of  1904,  it  Is  provided  that  the  ex- 
emption from  parish  licenses  thus  accorded 
shall  be  conditioned  upon  the  devotion  of  the 
proceeds  of  the  license  tax  levied  by  the 
municipality  to  street  and  sidewalk  improve- 
ments, waterworks,  lights,  sewerage,  street 
railways,  or  public  schools.  Bee  Act  No.  142, 
p.  313,  of  1904.  There  is  nothing  in  any  of 
this  legislation  that  requires  that  the  par- 
ticular purpose  to  which  the  tax  is  to  be  de- 
voted shall  be  stated  in  the  ordinance  by 
which  the  tax  is  levied;  that  matter  being 
left  for  subsequent  determination,  upon  the 
condition  always  that  the  tax,  when  used, 
shall  be  used  for  one  or  other  of  the  purposes 
specified.  There  can  be  no  doubt  that  the 
grant,  as  made,  includes  the  authority  to  levy 
license  taxes  on  the  business  of  dealing 
in  liquors,  whether  at  wholesale  or  retail,  and 
(as  there  is  no  limit  placed  on  the  amount), 
if  there  were  no  other  law  upon  the  subject, 
the  case  would  be  with  the  plaintiff.  But, 
whilst  the  acts  that  have  been  mentioned  ap- 
ply generally  to  municipal  corporations,  Act 
No.  171,  p.  887,  of  1898,  Is  a  statute  whereby 
the  state  undertakes  to  make  special  provi- 
sion with  regard  to  the  levying  and  collect- 
ing of  licenses,  not  only  for  its  own  account, 
but  by  and  for  account  of  such  corporations, 
and  that  statute  contains  the  following  pro- 
visions, which  control  the  questions  at  issue, 
to  wit: 

"Sec  8.  •  •  *  That  for  every  wholesale 
mercantile  business  *  *  *  the  license  shall 
be  based  on  the  gross,  annual,  amount  of  sales, 
as  follows:  *  *  •  Sixteenth  Class:  Where 
gross  sales  are  $260,000,  or  less,  the  license  shall 
be  $50. 

"Provided  that  no  person  or  persons  shall  be 
deemed  wholesale  dealers  unless  he,  or  they, 
shall  sell  by  the  original  or  nnbroken  package, 
or  barrel,  only;  and  provided  further,  that  no 
person  or  persons  shall  be  deemed  wholesale 
dealers  unless  he  or  they  sell  to  dealers  for  re- 
sale. If  they  sell  in  less  quantities  than  orig- 
inal and  unbroken  packages  or  barrels,  they 
shall  be  considered  retail  dealers  and  pay  licens- 
es as  such.  That,  for  every  business  of  selling 
at  retail,  whether  as  principal,  agent,  on  com- 


mission, or  otherwise,  the  license  shall  be  based 
on  the  gross,  annual,  amount  of  sales  as  follows: 

"Twenty-Third  Class:  Where  gross  sales  are 
less  than  $15,000  and  more  than  $5,000,  the 
license  shall  be  $10. 

"•Provided,  that,  If  any  distilled,  vinous,  malt, 
or  other  kind  of  mixed  liquors  be  sold  in  con- 
nection with  the  business  of  retail  merchant 
*  *  *.  '  in  less  quantities  than  5  gallons,  the 
license  for  such  additional  business  shall  be  as 
hereinafter  provided  for  in  section  13  of  this 
act ;  provided,  further,  that  no  license  shall  is- 
sue to  sell  liquors  in  less  quantities  than  five 
gallons  for  leas  than  $100.    *   *    •  " 

"Sec.  13.  *  *  *  That,  for  every  business 
of  bar  room,  cabaret,  coffee  bouse,  cafe\  beer 
saloon,  liquor  exchange,  drinking  saloon,  grog 
shop,  beer  house,  beer  garden,  or  other  place 
where  anything  to  be  drunk  or  eaten  is  sold,  di- 
rectly or  indirectly,  the  license  shall  be  based  on 
the  annual,  gross  receipts  of  said  business,  as 
follows,  vis. : 

"Sixth  Class:  When  said  gross,  annual,  re- 
ceipts are  $7,500,  or  more,  or  less  than  $10,000, 
the  license  shall  be  $300/' 

The  act  in  question  also  provides: 

"Sec.  16.  •  *  *  That  any  municipal  or 
parochial  corporation  in  the  state  shall  have  the 
right  to  impose  a  license  tax  on  any  business 
or  profession  herein  provided  for;  provided, 
that  all  such  license  taxes  shall  conform  to  the 
provisions  of  article  229  of  the  Constitution." 
(Italics  by  the  court) 

"Sec.  17.  *  *  *  That,  when  any  two  or 
more  kinds  of  business  are  combined,  except  as 
herein  expressly  provided  for,  there  shall  be  a 
separate  license  required  for  each  kind  of  busi- 
ness." 

It  Is  clear  that,  by  the  statute  thus  quoted, 
a  "wholesale  mercantile  business,"  whether 
it  consists  of  the  buying  and  selling  of  liq- 
uors or  of  other  merchandise,  Is  provided  for 
as  distinct  from  a  retail  business ;  for,  after 
establishing  the  basis  upon  which  all  whole- 
sale mercantile  businesses  are  to  be  licensed, 
and  after  declaring  who  are  to  be  considered 
wholesale  dealers,  the  lawmaker  goes  on  to 
say: 

"If  they  sell  in  less  quantities  •  *  *  they 
shall  be  considered  retail  dealers,  and  pay  li- 
censes as  such." 

.  And  (section  17): 

"When  any  two  or  more  kinds  of  business  are 
combined,  except  as  herein  expressly  provided 
for,  there  shall  be  a  separate  license  required 
for  each." 

And  he  then  proceeds  to  distinguish  be- 
tween the  retail  liquor  business  and  other 
retail  businesses  by  requiring  higher  licenses 
from  the  former  and  a  minimum  license  of 
$100.  We  therefore  conclude  that  under  the 
provisions  of  Act  No.  136,  p.  224,  of  1898. 
Act  No.  17,  p.  24,  of  1902,  and  Act  No.  142,  p. 
313,  of  1904,  as  also  of  section  16  of  Act  No. 
171,  p.  417,  of  1898,  municipal  corporations 
are  authorized  to  impose  license  taxation, 
subject  to  the  condition  (Imposed  by  article 
229  of  the  Constitution)  that,  except  as  to 
the  liquor  business,  the  license  shall  not  ex- 
ceed that  levied  by  the  state,  and  to  the  fur- 
ther condition  (Imposed  by  Act  No.'  171,  p. 


Digitized  by  Google 


44 


46  SOUTHERN  REPORTER. 


(La. 


387,  of  1898)  that  a  wholesale  business  mast 
be  dealt  with  and  licensed  as  distinct  from 
a  retail  business,  which  latter  condition  ap- 
plies to  the  liquor  business,  as  well  as  to 
any  other. 

This  conclusion  is  strengthened  by  the  con- 
sideration that  If  the  police  Jury,  conforming 
to  the  law,  Issues  one  parish  license  for  the 
wholesale  business  and  another  for  the  retail 
business,  and  the  municipality  issues  but  one 
license  for  both,  It  would  be  Impossible  in 
the  latter  case  to  determine  whether  the  li- 
cense for  either  was  equal  to  the  parish  li- 
cense, and  hence  would  be  impossible  to  de- 
termine whether  those  paying  the  municipal 
license  were  entitled  to  be  exempted  from 
payment  of  the  parish  license,  as  provided  by 
the  statutes  to  which  we  have  referred. 

We  may  add  here  that  our  further  investi- 
gation of  the  subject  has  also  led  us  to  the 
conclusion  that  the  provisions  of  Act  No.  171, 
p.  887,  of  1898,  requiring  the  grading  of  liq- 
uor licenses  apply  as  well  to  municipal,  as  to 
state,  licenses,  and  that  the  dicta  upon  that 
subject  in  the  opinion  in  the  case  of  Mayor 
&  Board  v.  Moss  Hotel  Co.,  112  La.  531,  36 
South.  552,  was  founded  in  part  upon  a  mis- 
apprehension. 

For  the  reasons  thus  assigned,  we  are  of 
opinion  that  the  ordinance  relied  on  by  plain- 
tiff is  illegal,  in  that  It  levies  but  one  license 
for  both  the  wholesale  and  the  retail  liquor 
business,  whereas  the  law'  requires  that  a 
separate  license  shall  be  levied  for  each  busi- 
ness. It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
plaintiff's  demand  be  rejected,  and  Its  rule 
dismissed,  at  its  cost  in  both  courts. 

(121  La.) 

No.  16,812. 

JOSEPHSON  v.  POWERS  et  aL 

(Supreme  Court  of  Louisiana.    March  16, 
1908.) 

Injunction  —  Restraining  Action  Dubinq 

Pending  Suit. 

Where,  after  the  institution  of  a  suit  to 
annul  a  promissory  note  issued  by  the  plaintiff, 
together  with  the  mortgage  by  which  it  is  se- 
cured, upon  grounds,  verified  by  affidavit,  which 
would  authorize  the  issuance  of  an  injunction 
against  executory  process  to  enforce  payment 
of  such  note,  the  holder  of  the  note  causes  ex- 
ecutory process  to  issue  from  a  division  of  the 
civil  district  court  other  than  that  in  which 
the  action  of  nullity  is  pending,  the  defendant 
in  the  writ  is  entitled,  upon  proper  application 
to  the  judge  of  the  division  issuing  the  same, 
and  predicated  upon  the  allegations  made  in 
the  suit  already  pending,  to  such  writ  of  injunc- 
tion, to  hold  matters  in  abeyance  until  said 
pending  suit  shall  have  been  decided.  Whether 
the  executory  proceedings,  with  the  application 
for  injunction,  should  not,  under  such  circum- 
stances, be  transferred  to  the  division  in  which 
the  action  of  nullity  is  pending,  is  not  now  pre- 
sented for  decision. 

Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court.) 


Appeal  from  Civil  District  Court,  Pariah 
of  Orleans;  Walter  Byers  Sommervllle, 
Judge. 

Action  by  Pauline  Josephson  against  Car- 
oline Powers  and  Ira  A.  Powers.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed and  remanded. 

Thompson  Bulwer  Walker  and  Benjamin 
Yehlll  Wolf,  for  appellants.  Benjamin  Ory, 
for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  On  June  6,  1907,  plaintiff, 
representing  that  she  had  acquired  the  same 
In  good  faith,  for  value,  before  maturity,  pre- 
sented a  petition  to  the  civil  district  court 
praying  for  executory  process  to  enforce  the 
payment  of  a  promissory  note  for  13.500. 
executed  by  defendant  (Mrs.  Powers),  secured 
by  an  act  of  mortgage  importing  confession 
of  Judgment,  and  running  In  favor  of  A.  D. 
Danzlger  and  all  future  holders,  etc  The 
petition  was  allotted  to  division  D,  and  the 
order  for  executory  process  was  signed  by  the 
judge  of  that  division  on  June  7th.  On  June 
18th  defendant  filed  a  plea  of  lis  pendens,  al- 
leging: 

"That  yonr  respondent  has  instituted  suit  in 
this  honorable  eonrt  on  May  24,  1907,  entitled 
'Mrs.  Ira  A.  Powers  v.  J.  Grossman  &  Sons  et 
al.,'  No.  82,786,  *  *  *  allotted  to  division 
A.  That  said  suit  has  for  its  object  and  pur- 
pose the  setting  aside  of  the  mortgage  herein 
sued  upon,  and  upon  which  executory  process  is 
being  directed  herein,  and  to  have  same  decreed 

*  *  *  null  and  void,  and  that  said  suit  is  di- 
rected against  the  party  plaintiff  herein  and  (is) 
now  pending.  That,  in  order  to  be  able  to  try 
the  declinatory  exception  of  lie  pendens,  herein 
filed,     *     *     *    an  injunction  should  issue 

*  *  •  restraining  the  further  execution  of  the 
writ  of  executory . process  *  *  *  by  (upon) 
your  respondent  giving  bond  *  *  •  in  such 
sum  as  this  honorable  court  may  *  di- 
rect." 

And  the  pleading  concludes  with  the  pray- 
er: 

"Wherefore,  the  premises  considered,  your  re- 
spondent prays  that  an  injunction  do  issue  here- 
in" restraining  the  plaintiff  and  the  sheriff  from 
proceeding  with  the  execution  of  said  writ,  "by 
(upon)  your  respondent  giving  good  and  solvent 
bond,  *  *  •  and  that,  after  due  trial  had  of 
the  exception  herein  filed,  the  plea  of  lis  pen- 
dens be  maintained  and  *  *  *  plaintiff's  suit 
dismissed,"  etc. 

The  exception  and  application  for  injunc- 
tion were  heard  contradictorily  with  the 
plaintiff,  and  upon  the  hearing  the  applicant 
offered  in  evidence  the  record  in  the  suit  No. 
82,876,  pending  in  division  A,  from  which  It 
appears  that  on  May  24,  1907,  defendant  bad 
filed  In  the  civil  district  court  a  petition  In 
which  she  alleges  that  the  property  affected 
by  the  mortgage  herein  sought  to  be  enforced 
was  acquired  by  her  from  her  first  husband ; 
that  some  time  prior  to  the  execution  of  the 
mortgage — 

"she  was  approached  by  one  Adolph  Grossman, 
a  member  of  the  firm  of  J.  Grossman  Sons, 
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•  *  •  composed  of  Adolph  Grossman  and  Isi- 
dore Grossman,  *  •  *  and  *  *  •  was 
informed  *  *  *  that  your  petitioner's  hus- 
band, Ira  A.  Powers,  was  indebted  nnto  the  firm 
of  J.  Grossman  Sons  in  the  sum  of  $3,500,  or 
more,  for  money  collected  and  not  accounted  for 
by  the  said  Ira  A.  Powers  while  acting  in  the 
fiduciary  capacity  of  salesman  and  collector  for 
the  aforesaid  firm,  *  *  •  and  that  *  *  * 
said  Adolph  Grossman,  acting  for  the  said  firm, 

•  *  *  threatened  petitioner  with  preferring 
criminal    charges   against   her   said  husband 

•  *  *  if  she  did  not  mortgage  *  *  *  her 
property  in  order  to  secure   *    *    *    said  firm 

•  *  *  against  any  loss  they  might  sustain 
through  the  conduct  of  her  husband;  *  *  * 
that  at  or  about,  and  during,  the  time  the  said 
Adolph  Grossman  •  *  •  was  attempting  to 
coerce  petitioner,  *  *  *  her  said  husband 
was  *  *  *  constantly  harassing  petitioner  in 
coercing  her  to  hypothecate  her  property  to  re- 
lieve him  of  bis  obligation  *  *  *  with 
Grossman  Sons ;  that  your  petitioner  persistent- 
ly refused  to  do  so  until  she  was  threatened  by 
her  husband  with  force  and  bodily  harm  if  she 
would  not  do  so;  •  *  •  that,  owing  to  the 
threats  made  by  the  said  Adolph  Grossman  to 
prosecute  her  husband  criminally  if  restitution 
was  not  made,  •  *  *  and  the  various  threats 
of  her  husband  as  aforesaid,  •  *  •  she  mort- 
gaged her  separate  and  paraphernal  property; 

•  *  •  that,  while  said  act  of  mortgage  was 
accepted  by  A.  D.  Danziger,  *  *  *  and  the 
mortgage  note,  *  •  *  said  mortgage  note 
was  for  "the  benefit  of  J.  Grossman  Sons; 

•  *  *  and  *  *  *  that  the  said  Adolph 
Grossman,  acting  for  the  firm  of  Grossman 
Sons.  *  •  •  well  knew  *  *  *  that  said 
mortgage  was  executed  for  the  purpose  of  pay- 
ing the  claim  •  *  *  held  against  her  hus- 
band, and  a  finale  to  the  conspiracy  and  collu- 
sion, entered  into  with  the  said  Adolph  Gross- 
man *  •  *  and  her  husband,  *  *  *  in 
compelling;  your  petitioner  to  mortgage  her  sep- 
arate property  to  protect  her  husband  from 
criminal  prosecution  and  to  secure  the  said  firm 
of  J.  Grossman  Sons.  *  *  *  Your  petitioner 
now  says  •  *  •  that  the  firm  of  J.  Gross- 
man Sons  and  the  individual  members  thereof 
are  the  holders  and  owners  of  said  mortgage 
note  aforesaid,  that  said  note  is  held  by  them 
illegally  and  fraudulently  and  in  deprivation  of 
your  petitioner's  rights,  •  *  *  and  that  said 
mortgage  *  *  *  is  illegal,  null,  and  void, 
and  should  be  ordered  erased  and  canceled,"  etc. 

And  she  prays  for  citation,  and  for  Judg- 
ment accordingly. 

On  May  31,  1907,  Mrs.  Powers  filed  a  sup- 
plemental petition  in  the  suit  thus  referred 
to,  in  which  she  reiterates  the  allegations  of 
the  original  petition  and  further  alleges: 

"That  one  Miss  Pauline  Joseph  son  has  made 
demand  for  payment  of  *  *  *  the  same 
note  held  by  the  firm  of  J.  Grossman  Sons, 

•  *  *  and  that  said  Pauline  Josephson,  pre- 
tending now  to  be  the  owner  of  said  note,  is 
only  acting  in  collusion  with  the  said  Isidore 
and  Adolph  Grossman ;  *  *  *  that  said  Pau- 
line Josephson,  the  pretended  owner  and  holder 
of  said  note,  is  only  a  nominal  holder,  and  that 
any  interest  in  said  note,  if  any  she  has,  is  held 
in  collusion  with  the  said  J.  Grossman  Sons; 

•  •  •  that,  if  she  acquired  any  interest  in 
said  note,  she  acquired  the  same  with  full 
knowledge  that  same  was  obtained  for  the  use 
and  benefit  of  petitioner's  husband,"  etc 

Wherefore  she  prays  that  Miss  Josephson 
be  made  party  defendant,  and  for  judgment 
as  in  the  original  petition.  This  supplemen- 
tal petition,  it  may  be  remarked,  is  verified 
by  the  oath  of  the  petitioner. 


As  the  citations  and  returns  are  omitted, 
the  record  does  not  show  whether,  or  when, 
the  plaintiff  herein  was  cited  in  the  suit  so 
brought  against  her,  and  the  only  informa- 
tion that  we  have  upon  that  subject  is  con- 
tained in  the  brief  of  ber  counsel,  where  it 
Is  said : 

"And  on  the  same  day  [meaning  the  day  upon 
which  the  petition  herein,  for  executory  pro- 
cess, was  filed],  •  •  •  later  in  the  day.  Miss 
Pauline  Josephson  was  served  with  a  supple- 
mental petition,  filed  in  the  first  suit,  entitled 
'Powers  v.  Grossman,'  wherein  it  was  sought, 
by  supplemental  petition,  to  make  her  a  party 
to  that  suit." 

Upon  the  case  as  thus  presented  the  judge 
a  quo  gave  judgment  overruling  defendant's 
plea  of  lis  pendens  and  denying  her  applica- 
tion for  the  writ  of  injunction,  and  defend- 
ant has  appealed 

Opinion. 

It  appears  from  the  foregoing  statement 
that  upon  the  hearing  in  the  district  court 
there  were  submitted  for  the  consideration 
of  the  judge  the  petition,  filed  by  defendant 
in  the  suit  No.  82,786  and  verified  by  ber 
oath,  which  puts  at  issue  the  validity  of 
the  note  and  mortgage  herein  sought  to  be 
enforced,  and  to  those  petitions  there  was 
added  the  prayer  of  the  defendant  that  the 
enforcement  of  the  mortgage  be  stayed  by 
injunction  until  its  validity  could  be  inquired 
into.  Whilst,  therefore,  the  plea  of  lis  pen- 
dens would  not,  of  Itself,  have  authorized 
the  judge  of  division  D  to  stay  the  execution 
of  the  writ  of  seizure  and  sale  Issued  by  his 
order,  even  if  service  had  previously  been 
made  in  the  pending  suit,  since  such  execu- 
tion could  have  been  stayed  only  by  a  writ 
of  injunction,  to  have  been  issued  upon  one 
or  other  of  the  grounds  provided  by  Code 
Prac.  art.  730,  the  defendant,  we  think, 
brought  herself  within  the  provisions  of  the 
law,  entitling  her  to  stay  the  execution,  by 
applying  for  the  injunction,  upon  the  basis 
of  her  sworn  petition  setting  forth  the  in- 
validity of  the  note  and  mortgage  which 
plaintiff  herein  is  seeking  to  enforce.  She 
had  the  right  to  bring  suit  for  the  nullity  of 
the  note  and  mortgage  in  question,  and  she 
did  so;  and,  so  long  as  the  bolder  of  the 
note  was  not  seeking  to  enforce  its  payment, 
there  was  no  occasion  for  ber  to  invoke  any 
conservatory  writ  to  bold  matters  in  abey- 
ance until  the  suit  so  brought  should  be  de- 
cided. When,  however,  the  holder  of  the 
note- caused  executory  process  to  issue,  such 
writ  became  necessary,  and  defendant  was 
not  deprived  of  the  right  to  invoke  its  aid 
because  she  had  previously  brought  the  ac- 
tion of  nullity.  If  the  application  for  the 
executory  process  had  fallen  to  the  division 
of  the  court  to  which  the  suit  to  annul  the 
note  and  mortgage  had  already  been  allotted, 
the  application  for  the  Injunction  would  nec- 
essarily have  been  made  to  that  division,  and 
the  only  questions  to  have  been  considered 
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would  have  been  whether  it  should  have  been 
made  under  the  one  number  or  the  other, 
and  whether  the  allegations  relied  on  were 
such  as  to  authorize  the  Issuance  of  the  writ 
That,  In  such  case,  It  should  have  been  made 
a  part  of  the  pending  suit,  Is  clear,  since 
In  that  suit  defendant  had  already  set  forth 
the  grounds  relied  on  by  her  for  the  annul- 
ment of  the  note  and  mortgage,  and  there 
was  no  reason  why  she  should  have  compli- 
cated matters  by  resorting  to  a  distinct  suit  In 
order  to  obtain  the  aid  of  a  conservatory  writ, 
the  only  purpose  and  effect  of  which  would 
have  been  to  hold  matters  in  abeyance  until 
the  issues  in  such  suit  could  be  determined. 
As  it  happened,  the  application  for  the  execu- 
tory process  was  allotted  to  another  divi- 
sion of  the  court,  and  defendant  was  obliged 
to  apply  to  the  judge  who  ordered  Its  issu- 
ance for  the  injunction  to  stay  its  execution; 
but,  though  she  was  confronted  with  that 
necessity  by  reason  of  the  manner  In  which" 
the  court  Is  organized,  there  was  no  more 
reason  in  the  one  case  than  in  the  other 
why  she  should  complicate  matters  by  Insti- 
tuting another  distinct  suit  upon  the  same 
cause  of  action  as  that  already  pending  in 
another  division  of  the  same  court  All  that 


she  wants  Is  a  conservatory  writ  or  order, 
holding  matters  in  abeyance  until  the  suit 
instituted  by  her  can  be  decided,  and  that 
relief  we  think  she  is  entitled  to,  because  she 
has  prayed  for  it  in  the  proper  tribunal,  and 
because  her  prayer  is  predicated  upon  suffi- 
cient allegations,  contained  in  the  petitions 
filed  in  that  suit  Whether,  under  the  rules 
of  the  civil  district  court,  the  judge  of  divi- 
sion D  should  transfer  the  matter  pending 
In  that  division  to  division  A,  to  be  there 
consolidated  or  tried  with  the  suit  No.  82,786, 
Is  a  question  that  we  are  not  now  called  on 
to  decide. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
this  case  be  remanded  to  the  district  court  to 
be  there  proceeded  with  according  to  law  and 
to  the  views  expressed  H  the  foregoing  opin- 
ion; the  costs  of  the  appeal  to  be  paid  by 
plaintiff,  appellee  herein,  and  those  of  the 
district  court  to  await  the  final  Judgment  in 
the  case. 

NICHOLLS,  J.,  takes  no  part  not  having 
heard  the  argument  PROVOST^,  J.,  dis- 
sents. 
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No.  16.814. 

GILBERT  et  aL  v.  MAZBRAT. 

(Supreme  Court  of  Louisiana.   March  16,  1908.) 

1.  Appeai/— Review— Objections  Not  Made 
Below. 

Where  defendant  in  a  petitory  action,  be- 
fore answering,  pleaded  in  bar  the  prescrip- 
tion of  10  years,  and  such  plea  was  tried  sepa- 
rately without  objection,  it  is  too  late  to  com- 
plain that  the  plea  should  have  been  referred 
to  the  merits. 

[Ed.  Note.— Por  cases  in  point,  see  Cent  Dig. 
voL  2,  Appeal  and  Error,  «  1251,  1252.] 

2  Savt— Harmless  Error. 

Where,  on  a  motion  for  a  new  trial,  filed 
by  the  plaintiffs,  it  was  for  the  first  time  sug- 
gested that  some  of  them  were  unrepresented 
minors,  and  the  court  thereupon  ordered  the 
case  reopened  for  further  evidence  on  the  ques- 
tion of  minority,  held,  that  the  plaintiffs  of  full 
age,  who  made  no  objections  to  the  order  and 
tendered  no  additional  evidence,  were  not  preju- 
diced by  the  proceedings. 

3.  Infants — Actions  Bt  and  Against— Rep- 
resentation BT  TUTORS. 

Minors  can  neither  sue  nor  be  sued,  ex- 
cept through  their  duly  appointed  and  qualified 
tutors.  A  father,  never  confirmed  as  natural 
tutor,  cannot  represent  his  minor  children  in  a 
judicial  proceeding. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Infants,  §§  195,  196,  222-229.] 

4.  Prescription  —  Suspension  During  Mi- 
nority. 

Title  to  real  estate  may  be  acquired  against 
the  true  owner  by  actual  possession  in  good 
faith,  and  under  title  translative  of  property, 
for  a  period  of  10  years.  The  current  of  this 
prescription  is  suspended  during  the  minority  of 
the  true  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {§  15-23,  65-76.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  John  St  Paul,  Judge. 

Action  by  the  Widow  Virgil  Gilbert  and 
others  against  Widow  Joseph  N.  Mazerat. 
Judgment  for  defendant  and  plaintiffs  ap- 
peal. Affirmed. 

Henry  Chiapella,  William  Joseph  Fonnento, 
and  Fernand  Fourtune  Teissier,  for  appel- 
lants. Edmund  Castlereagh  Kelly  and  Oscar 
Schrelber,  for  appellee. 

LAND,  J.  This  Is  a  petitory  action  to  re- 
cover two  certain  squares  of  ground  In  the 
Third  district  of  the  city  of  New  Orleans. 
The  plaintiffs,  19  in  number,  claim  said  prop- 
erty as  the  legal  heirs  (children  and  grand- 
children) of  the  late  Jean  Adolphe  Blanc  and 
of  the  late  Mrs.  Marie  Clara  Berlin,  his  wife, 
who  they  allege  acquired  said  two  squares  of 
ground  In  1847  by  purchase  from  Alphonse 
Mlltenberger.  Plaintiffs  sued  to  be  recognized 
as  owners,  and  to  be  put  in  possession  of  said 
property,  and  for  an  accounting  for  rents  and 
revenues  which  the  defendant  may  have  de- 
rived therefrom  for  10  years  "last  past"  at 
$480  per  annum. 

Defendant  excepted  (1)  that  the  petition  dis- 
closed no  cause  of  action;  and  (2)  that  the  de- 


fendant had  been  in  possession  in  good  faith 
of  the  property  under  a  title  translative  of 
property  for  more  than  20  years,  and  she 
pleaded  the  prescription  of  10  years. 

The  exceptions  were  taken  up  for  trial. 
The  following  admission  was  made: 

"It  is  admitted  that  the  defendant  in  this 
cause  is  still  in  possession  of  the  property  in 
question,  and  has  been  for  more  than  10  years, 
but  less  than  30  years." 

It  was  also  agreed  that  the  trial  proceed, 
reserving  to  the  plaintiffs  the  right  to  produce 
any  testimony  which  they  might  deem  neces- 
sary upon  the  question  of  good  faith. 

No  such  testimony  seems  to  have  been  ad- 
duced. Defendant  offered  evidence  in  support 
of  her  plea  of  prescription. 

The  record  before  us  does  not  show  that  toe 
plaintiffs  offered  any  evidence  on  the  trial  of 
the  exceptions. 

The  plea  of  prescription  was  maintained, 
and  the  suit  dismissed.  Plaintiffs  thereupon 
moved  for  a  new  trial  on  a  number  of  grounds, 
one  of  which  suggested  that  prescription  had 
been  suspended  as  to  some  of  the  plaintiffs, 
who  were  minors.  The  judge  ordered  that  the 
case  be  reopened  and  fixed  for  hearing  on  the 
plea  of  prescription.  Plaintiffs  offered  evi- 
dence to  prove  minority,  and  the  defendant 
adduced  evidence  to  prove  possession  in  herself 
and  author  since  1879. 

The  court  rendered  judgment  In  favor  of  the 
defendant  and  against  all  the  plaintiffs,  ex- 
cept two  minors,  maintaining  the  plea  of  pre-  . 
script  ion  and  rejecting  their  demand,  with 
costs.  Plaintiffs  have  appealed. 

Defendant's  evidence  shows  that  William 
H.  Wilder  purchased  the  property  In  dispute 
from  Mrs.  Myra  Clark  Gaines  In  1879,  and  In 
1865  donated  the  same  to  the  defendant  who 
in  1889  acquired  the  same  property  from  the 
said  donor  by  purchase.  All  the  deeds  were 
seasonably  recorded,  except  that  from  Mrs. 
Gaines  to  Wilder,  which  was  not  recorded 
until  July  9,  1902.  The  deed  from  Mrs. 
Gaines  was  a  quitclaim  title  conveying  her 
right  title,  and  Interest  in  the  property.  De- 
fendant's evidence  showed  possession  in  her 
father  (Wilder),  and  continued  possession  in 
herself  since  1885. 

Plaintiffs'  evidence  showed  that  Martial  and 
Helena  Bertln  were  minors  when  this  suit 
was  instituted  These  two  plaintiffs  appeared 
in  their  own  right  and  their  minority  was  not 
suggested  in  the  petition. 

Counsel  for  plaintiffs  have  raised  in  this 
court  a  number  of  objections  to  the  regularity 
of  the  proceedings  below.  The  first  is  that 
the  motion  for  a  new  trial  should  have  been 
granted  and  refused  as  a  whole.  The  court 
as  a  matter  of  fact  ordered  the  case  reopened 
and  fixed  for  a  hearing  on  the  plea  of  pre- 
scription, "exclusively  for  the  purposes  express- 
ed by  the  court."  The  record  does  not  show 
for  what  purposes  the  case  was  reopened; 
nor  does  it  show  that  plaintiffs  made  any  ob- 
jections to  the  action  of  the  court  In  the  mo- 
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tlon  for  a  new  trial  it  was  for  the  first  time 
suggested  that  some  of  the  plaintiffs  were 
minors.  As  this  fact  had  an  important  bear- 
ing on  the  question  of  prescription,  we  assume 
that  the  Judge  reopened  the  case  for  further 
evidence  on  the  question  of  minority.  The 
major  plaintiffs  urged  no  objection,  and  did 
not  tender  any  evidence  after  the  case  was 
reopened.  We  cannot  perceive  how  the  major 
heirs  were  Injured  by  the  action  of  the  court 
The  minors  were  not  properly  represented  In 
the  suit,  and  no  valid  judgment  could  have 
been  rendered  for  or  against  them.  Plaintiffs, 
for  the  first  time,  also  urge  in  this  court  a 
number  of  objections  to  the  trial  of  the  plea 
of  prescription,  such  as  that  the  plea  should 
have  been  decided  on  the  face  of  the  petition, 
that  it  was  error  to  hear  evidence  as  to  de- 
fendant's title,  and  not  as  to  plaintiffs'  title, 
etc. 

No  such  issues  were  raised  in  the  court  be- 
low. As  a  matter  of  fact,  the  parties  agreed 
to  try  the  plea,  which  could  not  have  been 
done  without  evidence  of  title  and  possession 
on  the  part  of  the  defendant  For  the  pur- 
poses of  the  trial  of  the  plea,  plaintiffs'  legal 
title  was  admitted.  Plaintiffs  offered  no  evi- 
dence, and  reserved  only  the  right  to  adduce 
evidence  as  to  the  good  faith  of  the  defendant 

On  the  merits  of  the  plea,  it  is  contended 


that  the  evidence  shows  an  interruption  as  to 
Mrs.  Hermlnie  Rertin  Hlngle,  who  was  29 
years  old  when  the  suit  was  filed.  It  Is  ad- 
mitted that  eight  years,  three  months,  and 
two  days  had  run  against  Mrs.  Hlngle  after 
she  attained  the  age  of  majority,  and  It  Ls 
argued  that  as  Mrs.  Rertin  died  on  June  23. 
1891,  prescription  had  run  against  her  for 
only  one  year,  six  months,  and  twenty-seven 
days.  The  result  It  is  contended,  Is  that  ten 
years  had  not*  quite  expired  from  the  date  of 
the  defendant's  purchase  in  1889  to  the  date 
of  her  citation  in  1906.  As  the  evidence  shows 
possession  in  the  defendant  under  the  dona- 
tion inter  vivos  from  1885  to  1889,  prescrip- 
tion must  have  run  against  Mrs.  Rertin,  or  her 
husband,  for  four  years  more.  As  a  matter 
of  fact  the  possession  of  the  defendant  and 
her  author  goes  back  to  the  year  1879. 

The  donation  was  never  revoked,  and  was 
in  law,  and  by  Its  terms,  Irrevocable.  It  was 
a  title  translative  of  property  for  the  purposes 
of  prescription.  Rev.  Civ.  Code,  art  3485. 
The  subsequent  sale  of  the  same  property  by 
the  donor  to  the  donee  was  made,  as  shown 
by  the  evidence,  to  enable  the  donee  to  dis- 
pose of  the  property  free  of  any  claim  of  forced 
heirs.  If  the  sale  was  real,  there  was  a 
merger  of  titles. 

Judgment  affirmed. 
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BEASON  t.  COLEMAN  et  al.    (No.  13.229.) 

(Supreme  Court  of  Mississippi.   April  6,  1908.) 

L  Cancellation  or  Instruments— Proceed- 
ings—Pasties. 
By  a  mutual  mistake  of  the  parties  to  a 
deed  the  wrong  land  was  described,  and  another 
deed  was  executed  which  conveyed  another  tract 
not  intended  to  be  conveyed,  and  a  third  deed 
was  later  executed  conveying  the  land  intended. 
Subsequently  the  grantor  conveyed  the  quarter 
section  described  in  the  first  deed  to  other  per- 
sons.  Held  that,  in  an  action  by  the  grantor's 
executor  to  cancel  the  deed  executed  by  mistake, 
the  widow  and  subsequent  grantees  of  the  land 
described  in  the  second  deed,  and  formerly  con- 
veyed by  mistake,  were  not  necessary  parties,  as 
their  interests  were  in  no  way  affected. 
2.  Appeal  —  Review  —  Error  Waived  bt 
Failure  to  Urge  Objections. 

Though,  in  a  case  where  the  subject-matter 
if  such  that  a  final  decree  could  not  be  made 
without  materially  affecting  the  interests  of 
parties  not  before  the  court,  the  objection  of  the 
want  of  proper  parties  might  be  made  at  any 
time,  or  the  court  might  take  notice  of  the  de- 
fect of  its  own  motion,  yet  where  an  executor, 
who  is  complainant  in  a  suit  to  cancel  a  deed 
executed  through  mistake  by  decedent,  also  has 
an  interest  as  a  devisee  under  the  will,  and  seeks 
to  protect  the  rights  of  all  parties  in  interest, 
and  no  such  party  not  made  a  party  complainant 
is  indispensable  to  a  decision  of  the  case  on  its 
merits,  an  objection  that  complainant,  as  ex- 
ecutor, had  no  right  to  bring  the  suit,  which  was 
not  made  in  the  lower  court,  will  be  considered 
as  waived  on  appeal. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  18  1121-1132.1 

Appeal  from  Chancery  Court,  Lauderdale 
County;  J.  L.  McCasklU,  Chancellor. 

Bill  to  cancel  a  deed  by  J.  G.  Beason,  ex- 
ecutor of  the  will  of  W.  R.  Beason,  deceased, 
against  H.  M.  Coleman  and  others.  From  a 
decree  of  dismissal,  complainant  appeals. 
Reversed  and  remanded. 

J.  G.  Beason  filed  a  bill  in  chancery,  al- 
leging that  he  Is  executor  of  the  last  will  and 
testament  of  W.  R.  Beason,  deceased;  that 
W.  R.  Beason  died  seised  and  possessed  of 
certain  lands,  which  by  the  terms  of  his  last 
will  and  testament  he  bequeathed  to  his  wife, 
Mrs.  E.  C.  Beason,  during  her  life,  and  at 
her  death  to  be  sold  and  the  proceeds  divided 
among  J.  G.  Beason  and  other  devisees 
named  in  the  will;  that  Mrs.  E.  C.  Beason  is 
still  living;  that  on  the  18th  day  of  Decem- 
ber, 1889,  the  deceased  executed  and  deliver- 
ed a  certain  deed  to  H.  M.  and  P.  E.  Cole- 
man, defendants  to  said  bill,  whereby  the 
X.  W.  %  of  the  S.  W.  %  of  section  13,  town- 
ship 7,  range  15  E.,  was  conveyed  to  said  de- 
fendants; that  at  the  time  said  deed  was 
executed  it  was  the  intention  of  the  parties 
that  the  N.  W.  %  of  the  S.  B.  %  of  said 
section,  township,  and  range  should  be  con- 
veyed to  said  defendants,  and  that  the  erro- 
neous description  was  inserted  in  the  deed 
by  mistake ;  that  on  the  15th  day  of  August, 
1901,  the  deceased  and  the  defendants  at- 
tempted to  correct  the  mistake,  and  another 
deed  was  executed  by  deceased,  which  con- 
veyed to  defendants  the  N.  E.  %  of  the  S.  W. 
%  of  said  section,  township,  and  range,  and 
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that  this  description  was  also  erroneous; 
that  on  the  30th  day  of  September,  1901,  a 
correct  deed  was  executed  by  deceased,  con- 
veying to  defendant  the  N.  W.  %  of  the  S. 
E.  Yi,  in  accordance  with  the  mutual  Inten- 
tion and  agreement  of  the  parties;  that  on 
the  20th  day  of  November,  1889,  a  deed  was 
executed  by  W.  R.  Beason  to  D.  C.  and  M. 
Torrence,  conveying  the  N.  E.  %  of  the  Si 
W.  %  of  said  section,  township,  and  range.. 
The  bill  prayed  that  the  deed  executed  by 
W.  R.  Beason  to  defendants  on  the  18th  day 
of  December,  1889,  purporting  to  convey  the 
N.  W.  %  of  S.  W.  %  of  section  13,  township 
7,  range  15  E.,  be  canceled  as  a  cloud  upon 
complainant's  title.  To  this  bill  a  demurrer 
was  Interposed,  which  raised  the  following 
questions:  That  the  bill  did  not  show  cer- 
tain deeds  executed  by  the  widow  of  the  de- 
ceased on  September  21,  1903,  conveying  all 
three  of  the  tracts  of  land  herein  described 
to  the  defendants,  and  that  D.  C.  and  M. 
Torrence  are  not  made  parties  to  the  bill. 
The  demurrer  was  sustained  by  the  court, 
and  the  bill  dismissed,  and  complainant  ap- 
peals. On  appeal  the  appellees  for  the  first 
time  raised  the  question  of  appellant's  right 
as  executor  to  Institute  the  suit  to  remove 
the  cloud  upon  his  title. 

Williamson  &  Gilbert,  for  appellant  F. 
V.  Brahan,  for  appellees. 

MAYES,  J.  The  only  deed  sought  to  be 
canceled  is  the  deed  of  W.  R.  Beason  to  H. 
M.  and  P.  E.  Coleman  to  the  N.  W.  %  of 
the  8.  W.  section  18,  township  7,  range 
15  E.,  of  date  December  18,  1889,  which  it 
Is  claimed  was  made  by  a  mutual  mistake  of 
the  parties.  The  demurrer  admits  this  fact, 
and,  If  so,  the  deed  is  a  cloud  on  the  title  of 
the  property.  This  being  the  case,  and  be- 
cause neither  the  rights  of  Mrs.  E.  C.  Beason, 
nor  those  of  D.  C.  and  M.  Torrence,  are  to  be 
affected  In  any  way,  It  was  not  necessary  to 
make  them  parties  to  this  proceeding.  It  Is 
true  that  Mrs.  B.  C.  Beason,  by  deed  of  date 
September  21,  1903,  attempted  to  and  did 
convey  to  E  M.  and  P.  E.  Coleman  this 
identical  property;  but  it  is  not  sought  to 
cancel  any  interest  conveyed  by  this  deed 
from  her  to  them,  nor  is  this  deed  to  be 
affected  in  any  way  by  this  suit,  that  not 
being  the  purpose  of  the  suit.  The  deed  of 
Mrs.  Beason  purports  to  be  a  fee  simple;  but 
under  the  terms  of  the  will  she  has  no  right 
to  make  title  to  anything  but  a  life  interest 
in  this  property,  since  her  estate  is  limited 
to  that  But  with  this  we  have  no  concern  in 
this  suit 

The  only  other  question  in  the  case  is 
whether  or  not  J.  G.  Beason,  as  executor, 
could  institute  this  suit  and  remove  the  cloud 
upon  this  title  by  canceling  the  deed  executed 
by  W.  R.  Beason,  by  mistake,  to  H.  M.  and 
P.  B.  Coleman.  In  the  case  of  McCaa,  Ex'r, 
v.  Russom  et  al.,  52  Miss.  639,  it  was  held 
under  the  facts  of  that  case,  the  court  being 
careful  to  limit  its  decision  to  the  particular 
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case,  that  the  executrix  could  not  file  a  bill 
to  remove  cloud  from  the  title  by  reason  of  a 
mistake  In  a  deed  made  by  the  testator, 
where  the  title  to  the  real  estate  was  not 
vested  In  the  executrix  by  the  will  for  sale  or 
otherwise.  In  the  case  now  under  considera- 
tion the  complainant  has  an  interest  both  as 
a  devisee  under  the  will  and  as  executor.  On 
the  trial  In  the  court  below  no  objection  was 
made  as  to  his  right  to  Institute  this  suit,  and 
it  is  urged  here  for  the  first  time,  and  under 
the  facts  in  the  case  comes  too  late.  The  in- 
terest which  the  executor  is  undertaking  to 
protect  is  not  antagonistic  to  the  Interest  of 
any  heir  or  devisee  under  the  will;  but  he  is 
endeavoring  to  protect  and  conserve  the 
rights  of  all  parties  In  Interest.  No  party 
in  interest  not  made  a  party  complainant  In 
the  suit  Is  indispensable  to  a  decision  in  this 
case  upon  Its  merits,  and  a  decree  in  the 
case  will  protect  the  Interest  of  all  concerned. 
The  contention,  under  the  facts  of  this  case, 
that  the  complainant,  as  executor,  has  no 
right  to  bring  this  suit,  may  be  correct,  if  we 
treat  the  suit  as  a  suit  by  the  executor  mere- 
ly; but  It  comes  too  late,  and  the  objection 
will  be  treated  as  waived  by  the  defendants. 
Of  course,  in  any  case  where  the  Bubject- 
matter  of  the  litigation  was  such  that  a  final 
decree  could  not  be  made  without  materially 
affecting  the  'Interest  of  parties  not  before 
the  court,  it  would  make  no  difference  when 
the  objection'  might  be  taken  so  far  as  its 
effectiveness  would  be  concerned.*  In  truth, 
in  a  proper  case,  the  court  would  take  notice 
of  the  want  of  proper  parties  of  Its  own  mo- 
tion; but  such  a  case  Is  not  made  here. 

We  think  the  court  erred  in  sustaining  the 
demurrer.  Gerard  v.  Bates,  124  111.  150,  16 
N.  E.  258,  1  Am.  St  Rep.  350;  McDonald  v. 
St  Paul,  82  Minn.  308,  84  N.  W.  1022,  83  Am, 
St  Rep.  428;  Fly  v.  King,  71  Miss.  537,  14 
South.  465. 

Reversed,  and  remanded. 


TAYLOR       ORLANSKY.    (No.  13,226.) 

(Supreme  Court  of  Mississippi.   April  6,'  1908.) 

Forcible  Entry  anb  Detainer— Priob  Pos- 
session of  Plaintiff. 

Forcible  entry  and  detainer  will  not  lie  by 
a  lessee  to  obtain  possession  of  the  leased  prem- 
ises, where,  lessor  having  refused  to  permit  him 
to  enter  under  his  lease,  lessee  never  had  pos- 
session. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  §§  37,  38.] 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty; Sydney  Smith,  Judge. 

Forcible  entry  and  unlawful  detainer  by  H. 
Orlansky  against  J.  M.  Taylor.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and.  suit  dismissed. 

Frank  E.  Everett,  for  appellant,  cites  the 
following  cases:  McCorkle  v.  Yarrell,  55  Miss. 
576 ;  Owen  v.  Alliance,  77  Miss.  500,  27  South. 
383;  Parker  v.  Eason,  68  Miss.  290,  8  South. 
844;  Young  v.  Rarr,  69  Miss.  879,  13  South. 
816;  Sproul  v.  A.  &  V.  Railroad  Co.,  78  Miss. 
88,  29  South.  163;  Blake  &  Boulden  v.  Mc- 


Cray,  65  Miss.  443,  4  South.  339;  Dills  v. 
Justice  (Ky.)  9  S.  W.  290;  Foster  v.  Kelsey, 
86  Vt  199,  84  Am.  Dec.  676;  Voll  v.  Butler, 
49  Cal.  75;  Wray  v.  Taylor,  56  Ala.  188;  De 
Graw  v.  Prior,  80  Mo.  56;  Conroy  v.  Duane, 
45  Cal.  597 ;  Laird  v.  Waterf ord,  50  Cal.  315 ; 
Spiers  v.  Duane,  54  Cal.  176;  Newton  v. 
Doyle,  88  Mich.  645;  Mann  y.  Brady,  67  111. 
95;  Edwards  v.  Cary,  60  Mo.  572;  Hall  v. 
Trucks,  38  Ark.  257;  Castro  v.  Tewksbury, 
69  Cal.  562,  11  Pac.  339;  Childress  v.  Black, 
17  Tenn.  317 ;  Potts  v.  Magnes,  17  Colo.  364, 
80  Pac.  58;  Paden  v.  Glbbs,  88  Miss.  274,  40 
South.  871. 
Johnson  &  Nelil,  for  appellee. 

WHITFIELD,  0.  J.  Taylor  leased  to  Or- 
lansky from  the  time  of  its  completion  the 
east  room  of  a  brick  building  in  the  town  of 
Ruleville,  Sunflower  county,  Miss.  The  lease 
was  In  writing,  duly  executed  and  signed  In 
duplicate.  The  building  was  completed,  and 
Taylor  refused  to  deliver  to  the  lessee  the  said 
east  room  according  to  his  contract  but  of- 
fered him  In  lieu  thereof  15  or  20  feet  off  of 
the  front  side  of  said  east  room.  Orlansky 
brought  an  action  of  forcible  entry  and  un- 
lawful detainer  under  the  statute  to  recover 
the  possession  of  the  room  as  was  claimed. 

The  only  ground  which  we  will  consider  Is 
that  set  out  by  the  defendant  Taylor,  that 
this  form  of  action  cannot  be  maintained  In 
this  case,  because  the  lessee  never  bad  been 
in  possession  of  the  building  himself,  never 
had  been  deprived  of  the  possession  of  the 
building  in  the  language  of  the  statute,  nor 
had  any  one  under  whom  he  claimed  been  in 
possession.  We  think  this  defense  is  manifest- 
ly sound,  and  that  this  action  cannot  be  main- 
tained. See  authorities  cited  in  the  brief  of 
the  learned  counsel  for  appellant  Especially 
see  Sproul  v.  A.  &  V.  Ry.  Co.,  78  Miss.  88, 
29  South.  163,  and  Blake  &  Boulden  Mc- 
Cray,  65  Miss.  443,  4  South.  339;  and,  gen- 
erally, on  the  right  to  bring  this  action,  the 
dissenting  opinion  In  the  case  of  Glenn  v. 
Caldwell,  74  Miss.  49,  20  South.  162.  We  do 
not  deem  it  necessary,  in  view  of  these  author- 
ities, to  extend  our  observations. 

The  judgment  1b  reversed,  and  the  suit  dis- 
missed. 

CALHOON  and  MAYES,  JJ.  (specially  con- 
curring). While  subscribing  to  the  conclusion 
reached  by  the  court  in  this  case,  still,  in  order 
to  exclude  any  possible  deduction  we  desire  to 
say  that  we  concur  in  the  majority  opinion  of 
the  court  in  Glenn  v.  Caldwell,  74  Miss.  49,  20 
South.  152.  That  case  we  think,  was  properly 
decided  on  its  construction  of  the  statute. 

ADAMS,  Revenue  Agent,  v.  ILLINOIS  CENT. 
R.  CO.    (No.  13,108.) 

(Supreme  Court  of  Mississippi.    April  6,  1908.) 

Taxation  —  Railroads  —  Mileage   Taxes  — 
Basis. 

Code  1906,  f  3856  (Ann.  Code  1892,  8 
3379),  dividing  railroads  into  classes,  levying 
mileage  taxes  on  them,  and  providing  that  they 
shall  be  classified  according  to  their  charter  and 
gross  earning  of  each,  does  not  authorise  the 

Digitized  by  Google 


Miss.) 


COLORED  KNIGHTS  OF  PYTHIAS  v.  TUCKER, 


51 


state  to  tax  as  mileage  a  double  track,  so  as  to 
cover  the  miles  of  each  of  the  tracks ;  it  being 
the  railroads  which  are  taxed,  and  immaterial 
how  many  tracks  are  laid  along  one  right  of 
way. 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H.  Potter,  Judge. 

Action  by  Wirt  Adams,  revenue  agent, 
against  the  Illinois  Central  Railroad  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

The  state  revenue  agent  brought  suit  to 
recover  from  the  defendant  railroad  company 
privilege  taxes  alleged  to  be  due  by  said  com- 
pany on  its  line  of  railroad  where  a  double 
track  was  maintained.  The  railroad  com- 
pany had  paid  privilege  taxes  at  the  rate 
fixed  per  mile  by  the  privilege  tax  law,  and 
the  contention  of  the  revenue  agent  was  that, 
where  a  double  track  was  maintained,  such 
track  should  be  taxed.  The  court  gave  a 
peremptory  instruction  for  the  defendant,  and 
the  revenue  agent  appeals. 

F.  H.  Lotterhoa,  for  appellant  Mayes  & 
Longstreet,  for  appellee. 

CALHOON,  J.  The  state  revenue  agent,  in 
the  discharge  of  his  duty  as  such,  raises  the 
question  for  decision  whether  the  state  may 
tax,  as  mileage,  a  double  track  laid  by  appel- 
lee on  part  of  its  right  of  way  to  cover  the 
miles  of  each  of  the  tracks.  This  is  the 
only  question  before  us  on  this  record.  Au- 
thority for  such  tax  must  be  found,  if  at  all, 
in  section  3856  of  the  Code  of  1906,  or  section 
3379,  Ann.  Code  1892.  Section  8856  of  the 
Code  of  1906  reads  as  follows: 

"3856  (3379)  Railroads.— Railroads  are  di- 
vided into  four  classes,  first,  second,  third 
and  narrow  gauge,  and  privilege  taxes  are 
levied  on  them  as  follows: 

On  each  railroad  of  first  class,  per  mile  $22.50 

On  second  class,  per  mile   16.87^ 

On  third  class,  per  mile   10.00 

On  narrow  gauge,  per  mile   2.00 

On  each  railroad  claiming  exemption 
from  state  supervision,  under  maxi- 
mum and  minimum  provisions  in 
their  charter,  an  additional  privilege 

tax  per  mile  of   10.00 

On  each  refrigerator  car,  oil  tank  car, 
or  stock  car,  doing  business  in  this 
state  and  not  owned  or  leased  by 
any  railroad  company   2.00 

"And  this  tax  on  such  refrigerator  cars, 
oil  tank  cars,  and  stock  cars  shall  be  in  lieu 
of  all  state  and  county  taxes. 

"Same. — The  Railroad  Commission  shall, 
annually,  on  or  before  the  first  Monday  in 
August,  classify  the  several  railroads  accord- 
ing to  their  charter,  exempting  claim,  and 
the  gross  earnings  of  each,  and  the  privilege 
taxes  thereon  shall  be  paid  on  or  before  the 
first  day  of  December,  and  the  findings  of 
the  said  Railroad  Commission  shall  be  certi- 
fied to  the  Auditor  of  Public  Accounts  and 
the  chancery  clerk  of  the  county  through 
which  each  road  or  roads  run." 

It  is  the  railroads  which  are  taxed,  not 
the  Iron  rails,  and  they  (the  railroads)  are  to 
be  classified  "according  to  their  charter  and 


the  gross  earnings  of  each."  It  is  immaterial 
how  many  track3  they  lay  along  one  right 
of  way  for  the  needs  of  transportation  or 
the  safety  of  passengers  and  security  of 
freight. 
Affirmed. 


COLORED  KNIGHTS  OF  PYTHIAS  v. 
TUCKER.    (No.  12,897.) 
(Supreme  Court  of  Mississippi.   April  6.  1908.) 

L  Trial  —  Instructions—  Subject- Matter— 
Degree  of  Proof. 

Where,  in  an  action  by  the  alleged  wife  of  a 
decedent  to  recover  as  beneficiary  under  his  pol- 
icy of  Insurance,  the  defense  was  that  before  the 
plaintiff's  marriage  to  decedent  she  had  been 
married  to  another,  who  was  still  alive,  and 
from  whom  she  had  not  been  divorced,  thus  ren- 
dering the  second  marriage  invalid,  an  instruc- 
tion that,  unless  it  was  conclusively  proved  that 
no  divorce  had  been  granted  to  plaintiff's  first 
husband  before  the  second  marriage,  the  jury 
were  bound  to  presume  a  divorce  had  been  grant- 
ed, was  erroneous  in  requiring  the  proof  to  be 
conclusive,  as  such  requirement  excluded  from 
the  consideration  of  the  jury  all  circumstances 
tending  to  show  that  no  divorce  had  been  grant- 
ed which  did  not  in  effect  amount  to  a  demon- 
stration. 

2.  Marriage  —  Validity  —  Presumptions- 
Evidence  to  Overcome  —  Questions  for 
Jury. 

In  an  action  by  the  alleged  wife  of  a  dece- 
dent to  recover  as  beneficiary  under  his  policy 
of  insurance,  whether  the  evidence  that  no  di- 
vorce had  been  obtained  dissolving  plaintiff's 
marriage  to  her  first  husband  was  sufficient  to 
overcome  the  presumption  of  the  validity  of  her 
marriage  to  decedent,  her  second  husband,  held 
a  question  for  the  jury. 
8.  Same. 

In  an  action  by  the  alleged  wife  of  decedent 
to  recover  as  beneficiary  under  his  policy  of  in- 
surance, the  fact  that  plaintiff  and  the  husband 
to  whom  she  was  married  before  she  married 
decedent  did  not  both  continuously  live  In  the 
county  in  which  they  were  married,  and  in 
which  'they  both  lived  most  of  the  time  from 
their  marriage  until  plaintiff  married  decedent, 
did  not  preclude  the  jury  from  reaching  the  con- 
clusion, from  the  fact  that  the  records  of  such 
county  did  not  show  a  divorce  and  from  other 
testimony  in  the  case,  that  no  divorce  had  been 
granted  dissolving  the  first  marriage. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Marriage,  §§  79-88.1 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; D.  M.  Miller,  Judge. 

Action  by  Pinkie  Tucker  against  the  Col- 
ored Knights  of  Pythias  of  Mississippi.  From 
a  judgment  for  plaintiff,  defendant  appealed. 
Reversed  and  remanded. 

This  is  an  action  on  a  life  Insurance  policy, 
wherein  the  defendant  pleads  that  the  plain- 
tiff was  not  the  legal  wife  of  the  assured,  and 
sets  up  a  former  undissolved  marriage.  The 
case  went  to  a  jury  under  Instructions  of  the 
court,  the  jury  returned  a  verdict  for  the 
plaintiff,  and  defendant  appeals. 

Instruction  No.  3,  given  for  plaintiff  and  as- 
signed as  error,  is  as  follows:  "No.  3.  The 
court  further  Instructs  that,  even  though  you 
believe  from  the  evidence  that  Pinkie  Tucker 
was  married  to  Charley  Diamond  before  she 
married  Jake  Tucker,  you  are  bound  to  pre- 
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sume  a  divorce  from  said  Charley  Diamond, 
unless  It  is  conclusively  proved  by  positive 
evidence  that  no  divorce  had  been  granted 
before  the  second  marriage.  And  on  this 
line  the  court  instructs  you  that  under  our 
statutes  divorce  proceedings  must  be  institut- 
ed and  decrees  granted  In  the  county  in  which 
the  defendant  resides,  if  the  defendant  be  a 
resident  of  the  state,  or  in  the  county  of  the 
residence  of  the  parties  at  the  time  of  sepa- 
ration ;  and  unless  the  defendant  herein  has 
conclusively  shown  that  both  Pinkie  Tucker 
and  Charley  Diamond  were  residents  of  this 
county  at  the  time  of  their  separation,  and 
that  they  both  resided  in  this  county  until 
the  date  of  the  marriage  of  Jake  and  Pinkie 
Tucker,  then  they  have  not  shown  conclusive- 
ly that  a  decree  of  divorce  has  not  been  grant- 
ed, and  until  this  is  shown  you  are  bound  to 
presume  a  divorce  between  Diamond  and 
Pinkie  Tucker." 

W.  J.  Latham,  for  appellant  E.  B.  Har- 
rell,  for  appellee. 

MAYES,  J.  The  record  shows  that  Pinkie 
Townes  married  Charley  Diamond  in  Madison 
county  on  the  18th  day  of  October  1894,  and 
that  Charley  Diamond  is  still  living  in  the 
county  where  this  marriage  was  celebrated. 
It  also  shows  that  about  10  years  afterwards 
—that  is  to  say,  on  the  24th  day  of  December, 
1904— Pinkie  Townes,  then  going  under  the 
name  of  Pinkie  Diamond,  married  Jake  Tuck- 
er, and  this  second  marriage  also  took  place 
In  Madison  county.  It  is  undisputed  that 
Pinkie  Diamond,  who  married  Jake  Tucker  in 
1904,  and  Pinkie  Townes,  who  married  Char- 
ley Diamond  in  1894,  are  one  and  the  same 
person.  Jake  Tucker  procured  a  policy  of  In- 
surance In  the  Colored  Knights  of  Pythias 
for  the  sum  of  $400,  and,  having  died,  Pinkie 
Tucker  brings  this  suit  to  recover  the 'amount 
of  the  insurance,  claiming  that  she  was  his 
lawful  wife  at  the  date  of  his  death.  The 
Knights  of  Pythias  deny  liability  to  her  on 
the  policy,  because  they  say  she  was  not  the 
wife  of  Jake  Tucker  at  the  time  of  his  death ; 
that  she  was,  at  the  time  she  married  Jake 
Tucker,  married  to  Charley  Diamond;  that 
she  had  never  been  divorced  from  Charley 
Diamond,  The  record  shows  that  Pinkie 
Tucker  only  lived  with  her  first  husband, 
Charley  Diamond,  a  short  while  after  their 
marriage  and  left  him — some  of  the  witnesses 
testifying  that  after  she  left  Charley  Diamond 
she  continuously  lived  and  stayed  in  Madison 
county  up  to  the  time  she  contracted  the  sec- 
ond marriage ;  others  testifying  that  she  left 
Madison  county  and  went  to  Greenville,  Miss., 
for  two  or  three  years,  returning  then  to 
Madison  county,  and  continuing  to  live  there 
up  to  the  time  of  suit  It  is  conclusively 
shown  that  no  divorce  was  ever  granted  in 
Madison  county,  and  Pinkie  Tucker,  plaintiff 
in  this  case,  testifies  that  she  never  instituted 
suit  for  a  divorce  from  Diamond  in  any  coun- 
ty; but  Diamond  said  be  had  obtained  a  di- 
vorce, but  she  did  not  know  whether  he  got 


the  divorce  or  not  At  all  events,  It  Is  appar- 
ent from  the  record  that  she  never  filed  a 
divorce  suit  herself,  nor  was  she  served  with 
summons  of  any  divorce  suit  Instituted  by 
her  first  husband,  Charley  Diamond,  either 
at  Greenville  or  in  Madison  county.  From 
1894  to  1904,  it  is  shown  that  the  only  two 
places  where  she  resided  was  In  Washington 
county  for  perhaps  three  years,  and  the  bal- 
ance of  the  time  in  Madison  county,  and 
Charley  Diamond,  her  first  husband,  lived  in 
Madison  county  from  the  time  of  the  mar- 
riage to  date  of  suit 

On  this  state  of  facts  the  court  gave  the 
following  Instruction,  viz.:  "The  court  fur- 
ther Instructs  the  Jury  that  even  though 
you  believe  from  the  evidence  that  Pinkie 
Tucker  was  married  to  Charley  Diamond  be- 
fore she  married  Jake  Tucker,  you  are  bound 
to  presume  a  divorce  from  Charley  Diamond, 
unless  it  Is  conclusively  proved  by  positive 
evidence  that  no  divorce  had  been  granted 
before  the  second  marriage."  This  instruc- 
tion does  not  announce  the  law  correctly. 
By  it  a  higher  degree  of  proof  Is  required 
than  is  ever  required  in  a  criminal  case.  It 
Is  universal  law  that  the  presumption  In  fa- 
vor of  the  validity  of  a  formal  marriage  is 
one  of  the  strongest  known  to  the  law,  be- 
cause of  its  sacredness  and  public  import- 
ance ;  but  after  all  It  Is  but  a  presumption  of 
law,  not  conclusive,  and  therefore  capable  of 
being  overcome  by  such  testimony  as  satisfies 
the  mind  of  the  jury  that  there  is  no  valid 
marriage.  With  the  strong  presumption  rais- 
ed by  the  law  in  favor  of  the  validity  of  mar- 
riage, an  alleged  marriage  is  not  to  be  de- 
clared Invalid  except  upon  the  clearest  and 
strongest  proof;  but,  when  competent  evi- 
dence has  been  submitted  going  to  disprove 
marriage,  the  weight  and  sufficiency  of  that 
evidence  is  a  matter  for  the  jury,  subject  to 
the  power  of  the  court  to  set  aside  the  verdict 
in  any  case  when  their  conclusion  is  not  war- 
ranted by  the  facts.  Demonstration  Is  never 
required,  and  when  the  jury  are  told  that 
they  are  bound  to  presume  a  divorce  from  the 
first  husband  before  the  second  marriage  was 
contracted,  "unless  it  is  conclusively  proved 
by  positive  testimony  that  no  divorce  had 
been  granted  before  the  second  marriage," 
the  instruction  in  effect  requires  demonstra- 
tion, and  excludes  from  evidence  all  circum- 
stances tending  to  show  that  no  divorce  had 
been  granted.  The  case  of  Railway  Co.  v. 
Beardsley,  79  Miss.  417,  30  South.  660,  is  a 
leading  case  on  this  subject;  but  all  that  is 
held  In  that  case  Is  simply  that  when  a  mar- 
riage is  duly  proved  It  will  be  presumed  to  be 
valid,  although  it  may  be  shown  that  there 
is  a  former  wife  or  husband  living,  unless  the 
party  assailing  the  second  marriage  prove  the 
negative  fact  that  no  divorce  had  ever  been 
granted  from  the  first  wife  or  husband.  By 
this  case,  referred  to  above,  no  degree  of 
proof  is  attempted  to  be  established  which 
will  warrant  the  conclusion  that  there  was 
no  divorce.    It  merely  establishes  on  whom 
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lies  the  burden  of  showing  that  there  was  no 
divorce  from  the  prior  marriage.  No  case 
that  we  have  found  in  the  books  anywhere 
goes  to  the  extreme  of  holding  that,  In  order 
to  rebut  the  presumption  raised  in  favor  of 
the  validity  of  a  marriage,  the  party  assailing 
it  must  offer  conclusive  evidence  in  order  to 
rebut  the  presumption.  If  this  were  the  law, 
it  would  In  effect  place  the  presumption  be- 
yond the  realm  of  controversy,  since  there 
are  not  many  Instances  where  the  proof  can 
arise  to  that  degree  of  certainty  where  it  may 
be  said  to  be  conclusive.  If  the  proof  was 
sufficient  under  all  the  circumstances  of  the 
case  to  produce  conviction  in  an  unprejudiced 
mind  that  no  divorce  had  been  granted,  then 
it  was  as  high  a  degree  of  proof  as  the  law 
required. 

In  the  case  of  Schmisseur  v.  Beatrie,  147 
111.  210,  35  N.  E.  525,  it  is  held  that  a  person 
attacking  a  marriage  on  the  ground  that  a 
former  spouse  of  one  of  the  parties  is  living 
must  show  that  the  first  marriage  has  not 
been  dissolved.  Still,  he  is  not  required  to 
make  plenary  proof  of  such  negative  aver- 
ment  In  the  case  of  Pittlnger  v.  PltUnger, 
28  Colo.  80S,  64  Pac.  195,  89  Am.  St  Rep.  206, 
it  is  stated  that:  "The  presumption  of  the 
dissolution  of  a  prior  marriage,  whether  by 
death  or  divorce,  should  be  Indulged  with  cau- 
tion. We  apprehend  that  such  presumptions 
sometimes  have  been  made  with  very  little 
Justification.  A  rule  of  law  which  allows  an 
artificial  or  technical  force  to  be  given  evi- 
dence, which  warrants  such  presumptions,  be- 
yond its  natural  tendency  to  convince  the 
mind,  and  requires  courts  and  Juries  to  pre- 
sume as  true  that  which  probably  is  false, 
cannot  but  be  fraught  with  dangerous  conse- 
quences. In  case  there  Is  a  conflict  of  p  re- 
sumptions, it  would  appear  more  reasonable 
that  that  one  should  yield  which  has  the  least 
probability  to  sustain  It,  rather  than  that 
the  one  In  favor  of  innocence  and  of  the 
validity  of  the  subsequent  marriage  should 
prevail"— citing  Clayton  v.  Wardell.  4  N.  Y. 
230;  O'Gara  v.  Elsenlohr,  38  N.  Y.  296; 
Northfleld  v.  Plymouth,  20  Vt  582-590.  In 
the  case  of  Williams  v.  Williams,  63  Wis.  58, 
23  N.  W.  110,  58  Am.  Rep.  253,  257,  it  is  said: 
There  is  no  rigid  presumption  against  the 
continuance  of  the  life  of  one  of  the  parties 
to  a  prior  marriage  In  order  to  establish  the 
Innocence  of  the  other  party  to  a  subsequent 
marriage;  much  less  is  there  any  rigid  pre- 
sumption of  the  dissolution  of  the  first  mar- 
riage by  a  divorce  prior  to  the  second  In  or- 
der to  establish  such  innocence.  Probably 
there  are  cases  In  which  the  facts  and  cir- 
cumstances were  such  as  to  justify  the  In- 
ference that  the  former  marriage  had  been 
dissolved  by  a  divorce;  but  the  rule  indicat- 
ed authorized  no  absolute  presumption  of  law 
to  that  effect.  Each  case  must  be  determined 
upon  its  own  facts  and  circumstances,  and 
■nch  Inferences  as  should  fairly  be  drawn 
from  them." 


Any  competent  evidence  which  In  the  judg- 
ment of  the  jury  is  sufficient  to  overcome  the 
very  strong  presumption  which  the  law  raises 
in  favor  of  the  validity  of  the  marriage  Is 
testimony  sufficient  to  prove  that  no  divorce 
had  been  granted.  In  this  case  the  territory 
in  which  these  parties  have  lived  was  very 
much  circumscribed.  In  the  nature  of  things, 
and  on  the  testimony  in  this  record,  consider- 
ing the  fact  that  the  record  shows  that  the 
plaintiff  and  her  former  husband  had  only 
lived  In  two  counties  In  this  state  throughout 
this  entire  period  of  time,  it  was  Impossible 
that  a  divorce  could  have  been  granted  in 
any  except  one  of  these  two  places.  It  is  un- 
disputably  shown  that  no  divorce  was  obtain- 
ed by  either  party  in  Madison  county,  and 
It  is  also  shown  that  she  bad  not  obtained 
one  in  Greenville,  and  that  no  summons  had 
been  served  on  her  while  there  of  any  suit 
Instituted  by  her  husband.  If  a  divorce  had 
been  obtained  by  the  husband,  It  is  extremely 
improbable  that  It  could  have  been  done  with- 
out the  knowledge  of  the  wife,  under  the  cir- 
cumstances shown  by  this  record.  The  first 
husband  is  still  alive,  and  in  the  county 
where  this  suit  was  Instituted.  This  Is  all 
shown  by  the  record.  We  do  not  say  whether 
the  evidence  offered  by  the  appellant  showing 
the  former  marriage  of  Pinkie  Tucker  with 
Charley  Diamond,  the  fact  that  Charley  Dia- 
mond is  still  alive  and  was  alive  at  the  date 
of  the  second  marriage,  the  fact  that  he  has 
always  resided  In  Madison  county  and  that 
the  records  show  that  no  divorce  has  been 
granted  there,  the  fact  that  while  Pinkie 
Tucker  resided  In  Greenville  she  instituted 
no  suit  against  Charley  Diamond  for  divorce 
either  there  or  elsewhere  and  that  she  was 
not  notified  of  any  suit  having  been  institut- 
ed against  her,  is  sufficient  to  overcome  the 
presumption  of  the  validity  of  the  second 
marriage  or  not;  but  we  do  say  that  these 
were  all  matters  for  the  consideration  of  the 
jury,  without  being  told,  as  they  were,  that 
if  this  evidence  did  not  conclusively  show  that 
no  divorce  had  been  granted,  they  were 
bound  to  find  in  favor  of  the  validity  of  the 
second  marriage.  It  was  not  necessary  for 
the  evidence  to  be  conclusive. 

Instruction  No.  3,  given  for  plaintiff,  is 
subject  to  still  further  criticism ;  but  we  do 
not  deem  it  necessary  to  further  discuss  it, 
since  the  main  objection  to  It  Is  about  the 
same  as  that  already  pointed  out  in  this  opin- 
ion. The  fact  that  Pinkie  Tucker  and  Char- 
ley Diamond  did  not  both  continue  to  live  in 
Madison  county  from  the  date  that  they  were 
married  until  the  time  when  Pinkie  Tucker 
married  Jake  Tucker  does  not  preclude  the 
jury  from  reaching  the  conclusion,  on  the 
other  testimony  In  the  case,  that  no  divorce 
had  ever  been  granted  dissolving  the  first 
marriage,  and  the  part  of  the  instruction 
which  announces  this  is  error.  We  direct 
that  this  Instruction  be  set  out  in  full. 

Reversed  and  remanded. 
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ARKT  t.  CAMERON.    (No.  13.253.)* 
(Supreme  Court  of  Mississippi.   April  6,  1908.) 

1.  Justices  of  the  Peace — Certiorari — Tri- 
al— Garnishment. 

Code  1006,  §  90,  provides  for  the  removal 
of  cases  tried  before  a  justice  by  writ  of  cer- 
tiorari, and  declares  that  in  any  case  so  removed 
the  court  shall  be  confined  to  the  examination  of 
questions  of  law  arising  or  appearing  on  the 
face  of  the  record  and  proceedings.  Held,  that 
where,  on  certiorari  to  review  a  justice's  judg- 
ment against  a  garnishee,  there  was  nothing  in 
the  record  to  show  what  the  garnishee's  answer 
was,  the  only  reference  being  a  notation  by  the 
justice  that  a  writ  of  garnishment  was  issued 
and  that  there  was  a  return  of  personal  service 
and  answer  denying  all  indebtedness,  and  a  no- 
tation that  the  garnishee  made  default  and  a 
judgment  was  rendered  against  him,  the  court 
erred  in  sustaining  the  writ  of  certiorari  and 
then  ordering  the  question  whether  the  gar- 
nishee actually  filed  his  answer  as  required  by 
law  to  a  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  |  811.] 

2.  Garnishment  —  Answer  of  Garnishee— 

Requisites. 

Under  Code  1906,  5  2342,  specifying  the 
several  matters  to  be  contained  in  the  answer 
of  a  garnishee,  an  answer  merely  denying  all 
indebtedness  to  the  defendant  was  insufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment  8  270.] 

3.  Appeal— Review— Harmless  Errob. 

Where  the  circuit  court  erred  in  overruling 
a  motion  to  quash  a  writ  of  certiorari  to  re- 
view a  justice's  judgment  against  a  garnishee, 
another  error  in  submitting  to  a  jury  the  ques- 
tion whether  the  garnishee  filed  a  suflBcient  an- 
swer in  the  justice's  court  to  a  jury,  on  which 
the  jury  returned  a  negative  finding,  was  harm- 
less. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ||  4212-4218.] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  R.  F.  Cochran,  Judge. 

Action  by  W.  D.  Cameron  against  one 
Crossgrove,  in  which  L.  H.  Arky  was  garnish- 
ed. Judgment  having  been  rendered  against 
defendant  and  the  garnishee,  the  garnishee 
sued  out  certiorari  from  the  circuit  court, 
in  which  a  motion  to  quash  the  writ  was 
overruled,  and  a  judgment  rendered  against 
the  garnishee,  from  which  he  appeals.  Af- 
firmed. 

G.  Q.  Hall,  Hall  &  Jacobson,  for  appellant 
C.  G.  Miller,  Jr.,  and  C.  B.  Cameron,  for 
appellee. 

CALHOON,  J.  Mr.  Cameron,  the  appellee 
here,  recovered  two  separate  judgments  In 
the  court  of  a  Justice  of  the  peace  against 
one  Crossgrove,  and  garnished  Arky,  the  ap- 
pellant. Judgment  by  default  was  taken  in 
the  justice's  court  against  the  garnishee  in 
both  the  cases,  and  both  were  brought  to  the 
circuit  court  by  a  writ  of  certiorari  based  up- 
on Mr.  Arky's  petition  that  he,  as  garnishee, 
had  filed  his  sworn  answers  In  the  Justice's 
court  "denying  all  indebtedness  to  the  said 
Crossgrove,  his  answer  complying  with  all 
the  requirements  of  the  statute;  that  no 
traverse  to  his  answer  was  filed  by  the  judg- 

•For  opinion  on  suggestion  of  error.  Bee  46  South. 
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ment  plaintiff,  or  by  anybody  for  him.'*  In 
the  circuit  court  the  two  cases  were  con- 
solidated, and  Cameron  moved  to  quash  the 
writ  of  certiorari,  because  the  record  showed 
that  there  was  no  answer  filed  to  the  writ  of 
garnishment  On  the  hearing  of  this  motion 
to  dismiss  the  writ  of  certiorari,  the  court 
overruled  the  motion  and  sustained  the  writ 
of  certiorari,  and  then,  in  the  same  order,  it 
Is  recited  as  follows:  "But  the  court  is  of 
the  opinion  that  it  is  a  question  for  the  jury 
to  determine  whether  or  not  the  petitioner 
In  certiorari,  who  was  the  garnishee  in  the 
court  below,  actually  filed  his  answer  as  re- 
quired by  law.  It  is  therefore  the  order  of 
the  court  that  that  question  shall  be  submit- 
ted to  the  jury,  and  that  the  burden  is  on  the 
petitioner  to  show  a  valid  filing  of  his  answer 
as  garnishee."  The  record  proper  shows  that 
thereupon  there  was  a  trial  by  jury,  and  a 
verdict  for  Cameron  against  the  garnishee, 
and  the  consequent  judgment  of  the  court 
that  Cameron  recover  his  costs  from  the 
garnishee,  and  a  motion  for  a  new  trial  was 
overruled. 

Of  course,  all  these  proceedings  were  erro- 
neous, because  the  statute  (section  90,  Code 
1906)  is  specific  that  "the  court  shall  be  con- 
fined to  the  examination  of  questions  of  law 
arising  or  appearing  on  the  face  of  the  rec- 
ord and  proceedings."  There  is  nothing 
among  any  papers  from  the  justice's  court 
which  shows  what  the  answer  of  the  garnish- 
ee was.  The  only  reference  whatever  to  the 
garnishee's  answer  is  simply  a  notation  by 
the  Justice  of  the  peace  that  a  writ  of  gar- 
nishment was  issued,  and  that  there  was  a 
return  of  personal  service,  and  "answer  filed, 
denying  all  indebtedness,  December  3,  1906," 
and  the  notation  that  the  garnishee  made  de- 
fault and  the  judgment  against  him  in  favor 
of  Cameron.  If  we  are  to  go  by  this,  there 
seems  to  have  been  no  sufficient  compliance 
with  Code  1906,  f  2342,  which  requires  sev- 
eral other  things  to  be  Included  In  the  an- 
swer besides  a  denial  of  indebtedness.  This 
being  the  situation  of  things,  and  there  ap- 
pearing in  this  record  no  bill  of  exceptions 
to  anything,  and  no  testimony  whatever,  it 
is  very  forcibly  and  ingeniously  argued  that 
there  should  be  a  reversal  on  this  record 
proper,  because  the  court  permitted  a  Jury 
trial,  and  because  of  errors  assigned  as  to 
the  giving  of  certain  instructions  and  the  re- 
fusing of  other  instructions;  the  point  be- 
ing made  by  the  appellant  that  this  action 
could  not  be  right  under  any  conceivable 
state  of  case.  However,  an  appellant  must 
do  two  things  in  order  to  obtain  a  reversal. 
He  must  show  that  there  was  error  commit- 
ted, and  he  must  also  show  that  that  error 
was  prejudicial  to  him.  We  cannot  say  that 
the  error  was  prejudicial,  because  we  do  not 
know  what  case  was  presented  by  the  facts 
or  by  the  bill  of  exceptions.  From  what  we 
can  glean  from  the  record  proper,  we  should 
say  that,  while -there  was  plain  error  in  or- 
dering a  Jury  trial,  still,  so  far  as  we  can 
gather,  it  could  not  have  been  prejudicial. 
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because,  on  what  does  appear,  the  court 
should  not  have  overruled  the  motion  to 
quash  the  writ  of  certiorari,  and  therefore 
the  result  was  exactly  what  it  would  have 
been  if  the  proceedings  had  been  regular.  It 
may  be,  if  we  had  the  facts  and  bill  of  ex- 
ceptions, it  would  appear  that  the  result  was 
exactly  right  under  any  state  of  case. 
Affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  McGOWAN. 
(No.  13,106.) 

(Supreme  Court  of  Mississippi.   April  6,  1908.) 

L  Railroads  —  Private  Crossings  —  Statu- 
tory Provisions— "Crossing." 

The  word  "crossing,"  as  used  in  Code  1906. 
8  4058,  making  it  the  duty  of  every  railroad 
company  to  make  and  maintain  convenient  and 
suitable  crossings  over  its  track  for  necessary 
plantation  roads,  means  a  crossing  over  the 
whole  width  of  the  right  of  way. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  41,  Railroads,  8  311. 

For  other  definitions,  see  Words  and  Phrases, 
voL  2.  pp.  1763,  1764;  vol.  8,  p.  7624.] 

2.  Same—  "Nbokssary  Plantation  Roads." 

The  term  "necessary  plantation  roads,"  as 
used  in  the  statute,  means  roads  necessary  to 
the  plantation  to  which  they  are  annexed ;  and 
while  an  occasional  and  isolated  nse  of  the  cross- 
ing by  others  would  not  relieve  the  company 
from  liability  to  maintain  it,  the  company  is 
not  bound  to  maintain  the  crossing  in  good  con- 
dition and  make  repairs  necessitated  by  constant 
heavy  driving,  done  by  others  than  the  owner 
with  his  consent 

3.  Trial  —  Instructions  —  Conflicting  In- 
structions. 

In  an  action  for  a  statutory  penalty  for 
failure  to  properly  maintain  a  private  crossing, 
the  court  Instructed  for  plaintiff  that  it  made 
no  difference  that  there  were  other  crossings 
at  other  points,  or  that  other  parties  by  much 
hauling  rendered  the  road  in  question  impassa- 
ble, and  that  the  amount  of  hauling  over  the 
crossing  in  controversy  did  not  relieve  the  de- 
fendant company  of  its  duty  to  maintain  a  suit- 
able and  convenient  crossing,  and  the  fact  that 
others  used  the  road  did  not  affect  the  duty  of 
the  defendant,  if  it  was  in  the  first  instance  a 
necessary  or  reasonably  convenient  road  to  plain- 
tiff to  get  from  one  portion  of  his  plantation  to 
the  other.  For  defendant  the  court  instructed 
that  defendant  was  not  required  to  make  and 
maintain  a  crossing  suitable  for  the  public,  but 
only  one  convenient  and  suitable  for  a  planta- 
tion road,  and  adapted  to  the  uses  and  purposes 
of  the  tract  owned  by  plaintiff,  and  that  defend- 
ant was  under  no  legal  obligation  to  make  and 
maintain  a  crossing  suitable  and  convenient  for 
the  use  of  the  public  at  large,  for  any  other  uses 
and  purposes  than  the  uses  and  purposes  of  a 
plantation  road,  for  the  use  and  benefit  of  plain- 
tiffs plantation.  Held,  that  the  instructions 
were  conflicting,  and  the  giving  of  the  instruc- 
tions for  plaintiff  was  error. 

[Ed.  Note.— For  ease*  in  point,  see  Cent.  Dig 
vol.  46,  Trial,  88  664-666.] 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H-  Potter,  Judge. 

Action  by  H.  A.  McOowan  against  the  Illi- 
nois Central  Railroad  Company  for  statutory 
penalty  and  damages  for  failure  to  construct 
and  maintain  a  necessary  farm  crossing. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 


McOowan  sued  the  railroad  company  In 
the  common  form  of  action  for  $260  statutory 
penalty  and  $500  alleged  damages  because 
of  an  alleged  failure  to  make  and  maintain 
a  convenient  and  suitable  plantation  crossing 
in  conformity  to  the  statute.  The  case  was 
tried  before  a  jury  under  instructions  given 
for  the  plaintiff  and  for  the  defendant,  In 
which  instructions  were  submitted  to  the  jury 
on  the  evidence  both  the  question  of  statu- 
tory penalty  and  the  question  of  the  dam- 
ages. The  Jury  rendered  a  verdict  for  $250, 
upon  which  a  judgment  followed;  and,  the 
court  having  overruled  the  motion  for  a  new 
trial,  the  railroad  company  took  this  appeal. 

Mayes  &  Longstreet,  for  appellant  Robert 
Powell  and  Garrard  Harris,  for  appellee. 

WHITFIELD,  C  J.  This  suit  was  brought 
by  the  appellee  against  the  appellant  company 
to  recover  the  statutory  penalty  of  $260  for 
failure  to  construct  and  maintain  a  neces- 
sary farm  crossing,  and  also  for  $500  alleged 
actual  damages.  In  the  case  as  actually 
tried,  practically  the  only  contention  was  that 
the  appellant  was  liable  for  the  penalty  for 
failure  to  maintain  the  farm  crossing  under 
section  4058  of  the  Code  of  1906.  The  facts 
necessary  to  be  stated  in  order  to  understand 
our  opinion  are  briefly  these:  A  farm  cross- 
ing had  been  constructed  by  the  railroad  com- 
pany for  this  plantation,  some  years  ago, 
during  the  ownership  of  a  prior  owner  of 
the  plantation.  The  grade  of  the  railroad 
had  been  recently  raised.  The  appellant  had 
constructed  the  crossing  after  the  grading, 
and  there  seems  to  have  been  no  complaint 
of  this  crossing  so  long  as  it  was  used  sole- 
ly by  the  appellee  for  the  purposes  of  his 
plantation;  but  latterly  appellee  had  given 
to  one  Davis  permission  to  use  this  crossing 
in  delivering  lumber  from  his  sawmill  on 
one  side  of  this  railroad  track  to  a  station 
of  the  appellant  on  the  other  side  of  the 
track,  and  in  addition  to  this  appellee  had 
himself  assisted  Davis  in  said  hauling.  It 
appears  very  clearly  from  the  testimony  that 
this  hauling  was  not  only  of  sawed  lumber, 
but  of  heavy  logs,  and  other  material  of 
weighty  character,  and  that  the  result  of  sev- 
eral months'  constant  hauling  of  this  char- 
acter of  material  cut  the  road  up  fearfully, 
as  well  as  the  crossing,  and  produced  the  de- 
fect in  the  crossing  which  occasioned  this 
suit.  It  also  appears  from  the  testimony, 
with  perhaps  sufficient  clearness,  that  this 
crossing  was  not  in  good  repair  for  the  whole 
width  of  the  railroad  right  of  way ;  that  is 
to  say,  for  the  entire  100  feet  from  the  center 
of  the  track  either  way  to  the  edge  of  the 
right  of  way.  To  be  exact,  there  was  a  mud- 
hole  or  sink,  not  on  the  railroad  track  where 
the  rails  were,  not  on  the  dump  or  embank- 
ment constituting  the  approach  to  the  part 
of  the  railroad  between  the  cross-ties,  but 
just  below  the  dump,  yet  within  the  right1 
of  way  of  the  railroad  company;  and  this 
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mudhole,  we  think  it  is  sufficiently  shown, 
was  caused  by  the  constant  hauling  of  ex- 
cessively heavy  lumber,  etc.  This  is  the  case 
as  made  by  the  facts.  On  this  case  the  ap- 
pellant presents  two  contentions: 

First.  It  is  earnestly  insisted  by  the  appel- 
lant that  it  was  not  the  contemplation  of  sec- 
tion 4058  of  the  Code  of  1906  that  the  plan- 
tation crossing  should  be  constructed  and 
maintained  by  the  appellant  over  the  entire 
100  feet  of  width  of  the  right  of  way.  It 
is  enough  to  say  that  this  is  a  manifestly 
unsound  contention.  We  have  heretofore  held 
that  cattle  guards  must  extend  the  entire 
width  of  the  right  of  way,  and  it  would  be  a 
singular  holding  now  to  declare  that  a  rail- 
road crossing  should  not  extend  across  the 
entire  width  of  the  right  of  way.  A  plan- 
tation crossing  means  a  plantation  road  that 
crosses ;  that  is  to  say,  that  crosses  over  the 
whole  width  of  the  right  of  way.  Let  that 
be  definitely  understood  henceforth. 

The  second  contention  presented  by  the 
railroad  company  is  that  the  phrase  in  eaid 
statute,  "necessary  plantation  road,". means 
a  road  necessary  to  the  plantation  to  which 
It  is  annexed,  and  for  the  uses  of  which  it  is 
constructed,  and  that  necessarily  involved 
in  this  idea  Is  the  conception  that*  such  a 
plantation  road  as  the  appellant  la  bound  to 
construct  and  maintain  is  one  that  Is  neces- 
sary to  the  plantation,  and  only  necessary  to 
that  plantation,  and  not  to  be  used,  eitber 
by  the  public  at  large  as  a  public  road  would 
be,  or  by  any  considerable  part  of  said  pub- 
lic, and  that,  to  put  it  a  little  more  definitely 
and  a  little  more  precisely,  whenever  such 
plantation  road  Is  allowed  to  be  used  for  pur- 
poses and  uses  other  than  those  by  tbat  plan- 
tation needed,  and  such  use  results  in  putting 
the  crossing  into  bad  repair,  there  is  no  lia- 
bility on  the  part  of  the  appellant  railroad 
company  to  remedy  tbat  condition ;  and  this 
contention,  we  think,  is  sound.  What  is  it 
that  imposed  the  liability  to  construct  and 
maintain  such  a  crossing  at  all?  It  is  what, 
in  the  absence  of  any  statute,  might  reason- 
ably enough  be  called  the  equitable  duty 
which  the  appellant  incurs  to  so  construct 
and  maintain  such  a  road  for  a  plantatio 
which  it  divides.  There  would  be,  ex  sequo 
et  bono,  an  equitable  duty  on  the  part  of 
such  railroad  company,  since  It  bad  obstruct- 
ed and  destroyed  the  right  to  cross  from  one 
side  to  the  other  of  a  plantation,  by  such 
railroad  so  divided,  to  construct  and  main- 
tain another  crossing  as  a  substitute  for  the 
one  or  ones  destroyed.  The  liability  thus 
arising  is  only  to  the  owner  of  that  farm  for 
the  uses  of  that  farm.  The  statute  simply 
makes  this  duty  a  statutory  one,  and  provides 
the  penalty  for  the  failure  to  observe  the 
duty.  Since  the  duty,  from  which  the  lia- 
bility results,  is  only  to  the  owner  of  the 
farm  to  construct  and  maintain  a  road  neces- 
sary for  the  uses  of  that  farm,  the  penalty 
for  the  failure  to  observe  that  duty  is  limited 
and  measured  by  the  extent  of  the  duty.  The 


one,  the  penalty,  Is  the  legal  corollary  of 
the  other,  the  duty  or  the  liability.  Such 
must  be,  In  reason  and  In  right,  the  true 
view. 

It  would  not  do,  of  course,  in  the  applica- 
tion of  this  principle,  any  more  than  in  the 
application  of  any  other  legal  principle,  to 
fritter  away  the  substance  of  the  principle 
by  nonsensical  niceties  of  construction  either 
way.  Common  sense  must  preside  in  the 
proper  application  of  every  principle  of  law. 
varying  the  application  according  to  the 
varying  circumstances  of  each  particular 
case;  that  Is  to  say,  speaking  with  specific 
reference  to  the  application  of  this  principle, 
that  on  the  one  hand  It  would  be  idle  to  bold 
that  the  railroad  company  was  not  liable 
merely  because  the  owner  of  the  farm  had. 
In  occasional  isolated  instances,  permitted 
some  neighbor  to  use  the  crossing  in  a  proper 
way  and  for  a  proper  use.  Just  as,  on  the 
other  hand.  It  would  be  equally  silly  to  con- 
tend that  the  railroad  company  was  bound 
to  maintain  a  crossing  constructed  for  the 
farm  uses  alone  originally,  when  as  a  mat- 
ter of  fact  the  bad  condition  calling  for  re- 
pair was  one  which  had  been  created  by  the 
constant  hauling  over  said  private  crossing  of 
the  heaviest  character  of  materials  by  oth- 
ers, one  or  more,  permitted  so  to  do  by  the 
owner.  Certainly  this  is  a  principle  justly 
operative  within  these  common-sense  views, 
so  as,  on  the  one  hand,  to  give  to  the  owner 
of  a  farm  his  just  protection  in  having  a 
proper  crossing  constructed  and  maintained, 
and  also  so  as  to  give  to  the  appellant  com- 
pany its  just  measure  of  protection  against 
the  abuse  of  the  right  to  have  a  proper  cross- 
ing. We  are  thoroughly  satisfied,  on  the  case 
made  by  the  facts  in  this  record,  that  there 
has  been  here  a  gross  abuse  of  the  right  to 
demand  that  this  crossing  should  be  main- 
tained by  the  appellant  company,  and  that 
the  railroad  company  was  under  no  obliga- 
tion on  the  facts  of  this  record  to  repair  or  to 
maintain  this  crossing,  as  against  damage 
directly  occasioned  to  the  crossing  by  others 
than  the  owner  of  the  farm  In  a  use  of  the 
crossing  wholly  foreign  to  that  which  It  was 
properly  intended  to  serve. 

If  we  turn  from  the  case  as  made  by  the 
facts  to  the  Instructions  given  by  the  court 
to  the  jury,  It  will  be  seen  that  the  instruc- 
tions are  manifestly  erroneous  and  in  hope- 
less conflict.  In  instruction  No.  3,  given  for 
the  plaintiff.  It  is  said:  "And  it  makes  no 
difference  in  such  case  that  there  were  other 
crossings  at  other,  points  north  and  south  of 
the  one  In  controversy,  or  that  other  parties 
by  much  hauling  rendered  the  road  impass- 
able." In  instruction  No.  44,  given  for  the 
plaintiff,  it  is  said:  "And  if  the  said  crossing 
was  not  properly  constructed  or  suitably  main- 
tained, being  reasonably  necessary,  notwith- 
standing the  fact  that  others  besides  Mr.  Mc- 
Gowan  used  it,  the  Jury  will  find  for  the- 
plaintiff  in  the  statutory  penalty  of  $250," 
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etc.  Instruction  No.  6,  given  for  the  plain- 
tiff, Is  In  these  words:  "The  court  instruct* 
the  jury,  tor  the  plaintiff,  that  the  amount  of 
banting  over  the  crossing  In  controversy  does 
not  at  all  relieve  the  defendant  company  of 
its  duty  to  maintain  a  suitable  and  conven- 
ient crossing  over  Its  track  for  necessary 
plantation  roads;  and  the  fact  that  others 
used  Mr.  McOowan's  road  does  not  affect  the 
duty  of  the  defendant.  If  the  Jury  believe 
from  the  evidence  that  the  road  was  In  the 
first  Instance  a  necessary  or  reasonably  con- 
venient road  to  McGowan  to  get  from  one 
portion  of  his  plantation  to  the  other." 
Throughout  these  Instructions,  It  Is  manifest, 
ran  the  thoroughly  erroneous  Idea  that,  no 
matter  how  many  people  used  the  road  be- 
sides McGowan,  and  no  matter  how  much  or 
what  character  of  hauling  was  had  over  It, 
nevertheless  the  appellant  company  was 
bound  to  maintain  the  crossing  In  good  re- 
pair. 

Now,  turning  to  the  Instructions  for  the 
defendant,  In  the  very  first  Instruction  the 
Jury  were  told  that  "the  defendant  Is  not 
required  by  the  law  to  make  and  maintain 
crossings  for  the  benefit  of  the  public  gen- 
erally, or  for  the  use  and  benefit  of  any  oth- 
er person  than  the  plaintiff  In  this  suit."  In 
Instruction  No.  2,  the  court  told  the  Jury  that 
the  defendant  was  not  required  by  the  law  to 
make  and  maintain  a  crossing  suitable  for 
the  public,  but  only  required  to  make  and 
maintain  a  convenient  and  suitable  crossing 
for  a  plantation  road,  suited  and  adapted  to 
the  uses  and  purposes  of  the  tract  of  land 
owned  by  the  plaintiff;  and  again  the  Jury 
were  specifically  told  In  the  same  instruction 
(No.  2)  as  follows:  "The  railroad  company 
Is  under  no  legal  obligation  to  make  and 
maintain  a  crossing  suitable  and  convenient 
for  the  use  of  the  public  at  large  for  any  other 
uses  and  purposes  than  the  use  and  purposes 
of  a  plantation  road  for  the  use  and  benefit 
of  the  plaintiff's  plantation."  Here,  In  these 
instructions  for  the  defendant  Is  Just  as  dis- 
tinctly announced  the  perfectly  correct  legal 
proposition  that  the  duty  the  statute  devolves 
upon  the  appellant  company  is  to  construct 
and  maintain  a  road  necessary  for  the  partic- 
ular plantation  divided  by  the  railroad  com- 
pany. Its  particular  uses  and  needs.  Plainly, 
here  are  two  principles  directly  opposite  to 
and  directly  contradictory  of  each  other,  giv- 
en to  the  Jury  for  their  guidance.  Those 
given  for  the  defendant  were  correct.  Those 
for  the  plaintiff  should  have  been  refused. 

For  the  errors  Indicated,  the  Judgment  la 
reversed  and  the  cause  remanded. 


McMAHON  v.  YAZOO  DELTA  LUMBER 
CO.    (No.  13,244.) 
(Supreme  Court  of  Mississippi  April  6,  1908.) 

L  Taxation— Quieting  Title  —  Allow  arcs 
fob  Taxis  Paid— Propriety. 

On  a  decree  quieting  title  as  against  de- 
fendant's claim  under  a  tax  deed  and  for  an  ac- 


counting, the  chancellor  properly  refused  to  al- 
low defendant  the  cost  of  redeeming  from  the 
state  a  lot  sold  for  taxes  at  a  time  when  it  was 
not  taxable  and  10  per  cent,  interest  on  taxes 
paid  since  such  redemption,  and  properly  allow- 
ed the  amount  of  such  taxes  and  6  per  cent  in- 
terest thereon. 
2.  Same. 

Under  Rev.  Code  1880,  8  536.  making  the 
amount  paid  by  a  tax  sale  purchaser  and  25  per 
cent,  on  such  amount  and  10  per  cent,  interest 
per  annum  on  the  Bum  paid,  etc.,  a  lien  on  the 
land,  on  a  decree  quieting  title  and  for  an  ac- 
counting, the  chancellor  erred  in  not  allowing 
defendant  the  amount  paid  to  a  tax  collector  for 
the  purchase  money  on  the  tax  sale  of  certain 
lots,  together  with  damages  and  interest  on  the 
taxes  paid  according  to  statute. 
8.  Costs— Apportionment. 

On  a  decree  quieting  title  and  ordering  a 
reference  to  a  master  for  an  accounting,  the 
chancellor  erred  in  not  dividing  the  costs  and  ex- 
penses attending  the  accounting  equally  between 
the  parties,  where  there  were  charges  against 
both  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  13,  Costs,  fig  261-276.] 

4.  Quieting  Title— Allowance  for  Rent. 

On  a  decree  quieting  title  and  for  an  ac- 
counting, it  was  error  to  disallow  complainant 
rent  for  land  cultivated  in  a  certain  year,  where 
the  testimony  clearly  showed  the  value  of  the 
rent. 

Appeal  from  Chancery  Court,  Sunflower 
County;  Percy  Bell,  Chancellor. 

Suit  to  quiet  title  by  the  Yazoo  Delta  Lum- 
ber Company  against  T.  P.  McMahon.  From 
a  decree  confirming  the  master's  report  on 
an  accounting,  defendant  appeals;  complain- 
ant filing  a  cross-appeal.  Reversed  and  re- 
manded, with  directions,  on  both  appeals. 

This  case  came  on  to  be  beard  on  the  re- 
port of  the  master  in  compliance  with  a 
former  decree  (see  McMahon  v.  Yazoo  Delta 
Lumber  Company,  43  South.  957)  ordering  an 
account  to  be  stated  showing  the*  amount  of 
rents  and  value  of  timber  due  the  complain- 
ant, Yazoo  Delta  Lumber  Company,  and  the 
value  of  improvements  due  to  the  defendant, 
McMahon.  The  master  reported  that  defend- 
ant owed  complainant  rent  for  the  three 
years  1905,  1006,  and  1907,  amounting  to  $1,- 
500,  but  declined  to  allow  rent  for  the  previ- 
ous years;  that  defendant  also  owed  com- 
plainant for  4,500  feet  of  gum  lumber,  the 
value  of  which  was  fixed  at  $378,  making  a 
total  due  complainant  of  $1378.  The  master 
also  reported  that  defendant  had  made  Im- 
provements upon  the  lands  in  controversy 
amounting  to  $1,847.50,  and  had  paid  taxes 
amounting  to  $266.15 ;  interest  at  6  per  cent 
on  the  amount  paid  for  taxes,  $122.05;  clear- 
ing 133  acres  of  land,  $1,995— making  a  total 
due  defendant  of  $4,230.70,  thus  leaving  a 
balance  due  the  defendant  of  $2,352.70.  The 
master  reported  further  that  he  omitted  the 
amount  of  taxes  paid  for  lot  5  In  the  pur- 
chase from  the  auditor  March  10,  1890, 
amounting  to  $31.50,  and  also  omitted  the 
amount  paid  as  taxes  at  the  sheriff's  sale  of 
lots  4,  10,  and  11,  March  7,  1892,  amounting 
to  $9.25— these  amounts  being  omitted  by  In- 
struction of  the  court  because  not  Hens  on 
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the  lands  In  controversy.  The  defendant  ex- 
cepted to  the  master's  report  for  the  follow- 
ing reasons:  Because  the  master  did  not 
allow  defendant  the  amount  of  taxes  paid  by 
him  In  redeeming  lot  5  and  purchasing  at  the 
sheriff's  sale  lots  4,  10,  and  11,  and  for  al- 
lowing only  6  per  cent  Interest  on  taxes,  In- 
stead of  10  per  cent,  and  for  only  allowing  $16 
per  acre  clearing  the  land,  Instead  of  $35  per 
acre,  as  claimed  by  defendant  The  complain- 
ant excepted  to  the  master's  report,  because 
it  fails  to  allow  rent  for  the  year  1904,  and 
because  It  does  not  show  the  value  of  the 
60,000  feet  of  oak  timber  consumed  by  de- 
fendant and  in  allowing  taxes  for  more  than 
six  years  next  before  the  filing  of  the  bill  of 
complaint  and  also  excepted  to  the  values 
placed  upon  the  improvements  as  being  larg- 
er than  the  proof  warranted.  The  court  dis- 
allowed all  exceptions  and  confirmed  the  find- 
ing of  the  master,  and  the  defendant  appeals, 
and  complainant  files  a  cross-appeal. 

Wm.  Griffin,  for  appellant  Johnson  & 
Nelll,  for  appellee. 

WHITFIELD,  O.  J.  This  case  was  here 
once  before,  and  the  rights  of  the  parties 
settled  in  that  decree  as  to  title,  and  the 
cause  remanded  for  an  accounting  as  to  rents, 
improvements,  etc.  The  master  made  a  re- 
port, which  was  excepted  to  by  both  parties, 
but  which  was  confirmed  by  the  chancellor, 
all  exceptions  being  disallowed,  and  both  an 
appeal  and  a  cross-appeal  have  been  prosecut- 
ed from  this  decree. 

The  appellant  assigns  several  errors  on  the 
direct  appeal.  It  is  obvious  that  the  state 
never  had  any  title  to  lot  6,  section  81,  town- 
ship 20,  range  3  W.,  under  the  sale  made  in 
1881.  The  land  was  not  liable  then  to  taxa- 
tion. The  facts  about  this  lot  6  are  these: 
Lot  6  was  sold  to  the  state  for  taxes  In  1881. 
At  that  time  said  land  was  not  liable  to  taxa- 
tion, having  never  been  in  private  ownership. 
On  March  7,  1890,  nevertheless,  the  state 
undertook  to  convey  the  title  so  alleged  to 
have  been  so  vested  in  it  by  said  tax  sale  In 
1881  to  one  Easterling,  who  conveyed  it  to 
appellant  and  Easterling  and  appellant  have 
paid  taxes  on  said  land  until  the  Institution 
of  this  suit  Appellant  Insists  that  he  should' 
be  allowed  the  cost  of  redeeming  lot  6,  with 
the  taxes  paid  thereon,  with  10  per  cent,  in- 
terest on  the  amount  of  said  taxes  since  the 
redemption  of  said  land  on  March  5,  1890, 
notwithstanding  the  fact  that  the  title  was 
In  the  state  when  the  tax  sale  occurred.  The 
chancellor  refused  to  allow  the  cost  of  re- 
deeming lot  6  from  the  state,  amounting  to 
$21.62,  and  Interest  at  10  per  cent,  on  the 
taxes  paid  since  the  alleged  purchase  from 
the  state,  but  did  allow  said  taxes  and  6  per 
cent  Interest  on  the  taxes  paid  on  said  lot 
6.  We  think  this  action  was  correct.  These 
people  did  not  buy  at  the  tax  sale,  and  they 
got  nothing  by  their  alleged  deed  from  the 
state.  They  were  entitled  to  nothing,  ex- 
cept what  they  got,  as  against  this  appellee. 


The  chancellor  also  refused  to  allow  appel- 
lant the  amount  paid  to  the  tax  collector  for 
purchase  money  of  lots  4, 10,  and  11,  and  dam- 
ages and  interest  on  the  taxes  paid  at  10  per 
cent  per  annum,  but  did  allow  said  taxes, 
with  interest  at  6  per  cent  The  facts  as  to 
these  three  lots  are  these:  That  on  March 
7,  1892,  the  tax  collector  of  Sunflower  coun- 
ty conveyed  to  N.  T.  Burroughs  these  three 
lots;  appellant  deraigning  title  under  Bur- 
roughs. We  think  it  is  clear,  under  section 
588  of  the  Revised  Code  of  1880  as  interpreted 
in  Cogburn  v.  Hunt  67  Miss.  682,  and  Mayer 
v.  Peebles,  68  Miss.  628,  that  the  chancellor 
erred  in  not  allowing  the  appellant  the 
amount  paid  to  the  tax  collector  for  the  pur- 
chase money  on  the  tax  sale  of  these  three 
lots,  4,  10,  and  11,  together  with  damages 
and  Interest  on  the  taxes  paid  according  to 
the  statute. 

We  think  the  chancellor  also  erred  in  not 
dividing  the  costs  attending  the  matter  of 
the  master's  accounting,  and  the  expenses  in- 
cident thereto  on  the  decree  thereon  equally 
between  the  parties.  For  the  two  errors  in- 
dicated, the  cause  is  reversed  on  the  direct 
appeal,  and  remanded,  with  instructions  to 
conform  the  decree  below  to  the  opinion  here- 
inabove on  the  direct  appeal. 

On  cross-appeal  we  think  the  chancellor 
erred  in  not  allowing  cross-appellant  rent 
for  the  26  acres  of  land  cultivated  by  Byrd  in 
the  year  1904.  The  testimony  clearly  shows 
that  the  rent  of  these  26  acres  for  1904  was 
worth  $6  an  acre,  $160  In  all.  This  amount 
seems  to  have  been  arbitrarily  rejected,  so 
far  as  we  can  discover,  and  should  clearly 
have  been  allowed.  We  do  not  think  any  oth- 
er error  assigned  on  the  cross-appeal  is  main- 
tainable on  the  proof  In  the  record. 

For  this  error  we  reverse  the  decree  on 
cross-appeal  below,  and  remand  the  cause, 
with  directions  to  allow  this  item  of  $160. 

Decreed  accordingly. 


DE  JEAN  MITCHELL  CO.  v.  MEAD. 
(No.  18,148.) 
(Supreme  Court  of  Mississippi.    April  6,  1908.) 

Justices  of  the  Peace — Garnishment — De- 
fault by  Garnishee  —  Answer  on  Ap- 
peal. 

Plaintiff  obtained  judgment  against  L.  be- 
fore a  justice  of  the  peace,  and  by  garnishment 
proceedings  M.  was  commanded  to  answer  on 
December  20,  1902.  On  that  day  the  case  was 
continued  to  January  8,  1903,  when,  M.  failing 
to  appear-judgment  was  taken  against  him  by 
default  Within  five  days  M.  appealed  to  the 
next  (May)  term  of  the  circuit  court,  and  April 
28,  1903,  before  that  term  commenced,  M.  filed 
an  answer,  admitting  a  certain  indebtedness  and 
tendering  the  amount.  No  further  steps  were 
taken  until  December,  1906,  when  upon  motion 
the  court  struck  the  answer  from  the  files  and 
rendered  judgment  against  M.  for  the  full 
amount  of  the  claim  against  L.  Held,  that  the 
ruling  was  error,  and  the  answer  should  be  re- 
instated. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {§  665,  667.] 
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Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

Garnishment  proceedings  by  EL  M.  Mead 
against  the  De  Jean  Mitchell  Company. 
From  a  judgment  against  the  garnishee  In 
justice  court  on  default,  the  garnishee  ap- 
pealed to  the  circuit  court,  and  filed  an  an- 
swer admitting  indebtedness  In  a  certain  sum. 
From  an  order  striking  the  answer  of  the 
garnishee  from  the  files  and  rendering  judg- 
ment for  the  full  amount  claimed,  the  gar- 
nishee appeals.   Reversed  and  remanded. 

W.  R.  Harper,  for  appellant  B.  M.  Barber, 
for  appellee. 

WHITFIELD,  0.  J.  Mead  obtained  judg- 
ment before  a  justice  of  the  peace  In  Harri- 
son county  against  Levy,  whereupon  a  writ 
of  garnishment  was  Issued  commanding  the 
appellant  company  to  appear  and  answer  as 
to  its  alleged  Indebtedness  to  said  Levy  on 
December  20,  1902.  On  that  day  the  case 
was  continued  to  January  8,  1903,  and  on  the 
latter  day  appellant  company,  garnishee,  fall- 
ing to  appear  and  answer,  judgment  by  de- 
fault was  taken  against  It,  and  the  defendant 
company  appealed  within  five  days  to  the 
next  (May)  term  of  the  circuit  court  of 
Harrison  county.  Before  that  term  convened, 
and  on  April  28,  1903,  the  garnishee  filed  its 
answer  to  the  writ  of  garnishment,  admitting 
an  Indebtedness  of  $7.50  and  tendering  that 
amount  Into  court  No  further  steps  what- 
ever were  taken  In  the  case  until  December, 
1906,  more  than  three  years  afterwards, 
when,  upon  motion,  the  court  struck  the  an- 
swer of  the  appellant  company,  garnishee, 
from  the  files  and  rendered  a  judgment 
against  garnishee  for  the  full  amount  of  the 
claim  of  Mead  against  Levy.  Manifestly  this 
action  was  wrong. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  and  the  court  below  instructed 
to  reinstate  the  garnishee's  answer. 


ADAMS,  Revenue  Agent  t.  CARTER  et  al. 
(No.  13,184.) 

(Supreme  Court  of  Mississippi.    April  6,  1908.) 

L  Appxax, — Abandonment — Dismissal — Plea 
in  Bab. 

The  trial  court  gave  judgment  against  de- 
fendant as  surety  on  the  official  bond  of  a  sher- 
iff for  a  part  of  the  amount  sued  for,  but  denied 
damages  at  the  rate  of  30  per  cent.,  and  from 
this  judgment  plaintiff  appealed.  After  the  bill 
of  exceptions  was  filed  and  perfected,  plain- 
tiff's attorney  directed  execution  to  issue  on  the 
judgment  and  defendant,  being  advised  of  such 
action,  paid  the  amount  of  the  judgment  with- 
out a  levy  of  the  execution.  Pending  the  ap- 
peal, defendant  moved  to  dismiss  the  appeal  on 
the  ground  that  plaintiff,  by  voluntarily  enforc- 
ing the  judgment  by  having  execution  issued 
thereon  and  collecting  the  amount  thereof,  had 
abandoned  or  waived  his  right  of  appeal.  Held, 
that  the  motion  to  dismiss  the  appeal  was  not 
the  proper  manner  of  raising  the  question ;  a 
plea  in  bar,  supported  by  evidence,  being  the 
proper  manner. 


2.  Same  — Record  — Scope  and  Contents  — 

Proceedings  Afteb  Judgment. 

Where  judgment  was  had  against  defendant 
as  surety  on  an  official  bond,  and  pending  the 
appeal  plaintiff  directed  the  clerk  to  Issue  execu- 
tion thereon,  plaintiff's  direction  to  have  execu- 
tion issued,  and  the  execution  and  summons  re- 
turned thereon,  were  improperly  incorporated  in 
the  record,  since  the  record  closed  at  the  date  of 
the  judgment,  and  a  motion  to  strike  such  mat- 
ters from  the  record  will  be  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  «  2394,  2395.] 

Appeal  from  Circuit  Court,  Sunflower 
County ;  Sydney  8mith,  Judge. 

Action  by  Wirt  Adams,  revenue  agent, 
against  W.  M.  Carter,  administrator,  and 
another.  Judgment  was  rendered  for  plain- 
tiff for  insufficient  relief,  and  he  appealed. 
Motion  by  defendants  to  dismiss  the  appeal, 
and  by  plaintiff  to  strike  certain  matters  from 
the  record.  Motion  to  dismiss  overruled. 
Motion  to  strike  allowed. 

The  state  revenue  agent  brought  suit 
against  W.  M.  Carter,  administrator  of  the 
estate  of  A.  E.  Anderson,  Jr.,  formerly  sheriff 
of  Sunflower  county,  and  the  Bank  of  In- 
dianola,  surety  on  the  official  bond  of  said 
Anderson.  The  amount  sued  for  was  $8,- 
762.87,  being  the  amount  collected  by  the 
sheriff  for  the  board  of  levee  commissioners 
and  which  he  had  failed  to  turn  over  to  the 
treasurer  of  the  levee  board.  On  the  trial 
there  was  no  dispute  as  to  the  liability  of 
the  Bank  of  Indlanola  for  the  amount  in- 
volved; the  only  matter  at  issue  being  tho 
question  of  the  liability  of  the  bank  for  dam- 
ages at  the  rate  of  30  per  cent,  and  Interest 
thereon,  as  provided  under  the  Laws  of  1906. 
The  court  below  gave  judgment  for  that  part 
of  the  claim  which  was  not  controverted,  but 
denied  the  30  per  cent  damages,  and  from 
this  judgment  an  appeal  is  prosecuted  by  the 
plaintiff;  the  sole  assignment  of  error  being 
the  refusal  of  the  court  to  allow  damages 
in  addition  to  the  principal.  The  judgment 
appealed  from  was  entered  March  26,  1907, 
and  on  April  10th  the  bill  of  exceptions  was 
filed  and  perfected.  Subsequently,  on  May 
7th,  the  attorney  for  the  plaintiff  directed 
the  clerk  of  the  circuit  court  to  issue  execu- 
tion on  said  judgment  and  place  the  same  In 
the  hands  of  the  sheriff.  This  instruction 
was  carried  out  and  upon  receiving  the  ex- 
ecution the  sheriff  advised  the  bank  of  the 
action  of  the  clerk,  and  the  bank  thereupon, 
without  a  levy  of  execution,  paid  the  amount 
adjudged  against  It  While  the  case  was 
pending  In  the  Supreme  Court,  the  appellees 
filed  a  motion  to  dismiss  the  appeal,  because 
the  appellant  bad  voluntarily,  knowing  the 
facts,  enforced  the  judgment  appealed  from 
by  having  execution  issued  thereon,  and  had 
collected  and  receipted  for  the  full  amount 
of  the  judgment  and  accepted  the  same,  and 
thereby  abandoned  or  waived  bis  right  of 
appeal  therefrom.  The  appellant  then  filed 
a  motion  to  strike  from  the  record  pages  14, 
15,  16,  and  17  thereof ;  the  matter  contained 
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in  these  pages  being  the  instructions  to  the 
clerk  to  issue  execution  and  the  execution 
and  summons  and  return  thereon.  These 
matters  were  incorporated  into  the  record 
after  the  appeal  had  been  perfected,  and  are 
objected  to  on  that  ground. 

O.  Q.  Johnston,  for  appellant  Baker  & 
Moody,  for  appellees. 

MAYES,  J.  The  motion  to  dismiss  the  ap- 
peal, because  the  appellant  has  accepted  the 
amount  due  on  the  judgment  appealed  from 
since  the  taking  of  the  appeal,  is  not  the  prop- 
er way  to  raise  the  question,  and  therefore 
the  motion  to  dismiss  must  be  overruled. 
The  only  way  to  raise  the  question  in  this 
court  is  by  a  plea  in  bar,  supported  by  proper 
evidence.  The  question  not  having  been  so 
raised,  the  motion  must  be  overruled,  without 
prejudice  to  the  right  of  the  appellee  to  pre- 
sent the  question  in  the  proper  way  within 
thirty  days  from  date  of  this  judgment 

The  motion  to  strike  out  pages  14,  16,  16, 
and  17  of  the  record,  because  not  a  proper 
part  of  It  is  sustained.  The  record  closed 
nt  the  date  of  the  judgment  and  nothing  hap- 
pening subsequent  to  that  time  can  properly 
be  made  a  part  of  it 


COHN  v.  GARTER  et  aL   (No.  13,246.) 
(Supreme  Court  of  Mississippi.    April  6,  1908.) 
Set-Off  and  Countkbcxaim— Statutes— Oon- 

8TBUCTI0N. 

Code  1906,  5  747,  declaring  that  where 
there  shall  have  been  mutual  dealings  between 
two  persons  and  one  of  them  dies  before  an 
adjustment,  the  lawful  demands  of  the  parties 
against  each  other  shall  b%  a  good  payment  to 
the  amount  thereof,  though  the  estate  of  the  de- 
cedent is  insolvent,  does  not  avail  to  relieve 
against  the  duty  of  probating  an  account  dis- 
tinct from  the  mutual  dealings;  and  in  a  suit 
to  enforce  the  collection  of  a  note  against  the 
administrator  and  heir  of  the  deceased  maker, 
in  which  defendants  set  up  a  note  given  by 
plaintiff  to  decedent  plaintiff  is  not  entitled  to 
a  set-off  based  on  claim  not  probated  and  not 
connected  with  the  transaction  sued  on. 

Appeal  from  Chancery  Court  Sunflower 
County;  Percy  Bell,  Chancellor. 

Suit  by  M.  Conn  against  W.  M.  Carter,  ad- 
ministrator of  A.  E.  Anderson,  deceased,  and 
another.  From  a  decree  granting  insufficient 
relief,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Baker  &  Moody,  for  appellant  Johnson 
&  Neill,  for  appellees. 

WHITFIELD,  C.  J.  On  November  13, 
1903,  Cohn  by  deed  conveyed  to  A.  E.  Ander- 
son, Jr.,  an  undivided  one-half  interest  in  a 
certain  tract  of  land  for  the  consideration 
of  $1,200,  evidenced  by  Anderson's  note  for 
that  amount,  due  90  days  after  date.  Ander- 
son died  January  31,  1906,  leaving  as  his 
only  heir  at  law  one  child,  Myrle  Anderson, 
one  of  the  defendants  and  appellees  here- 
in.   W.  M.  Carter  was  appointed  adminis- 


trator of  Anderson's  estate,  and  the  estate 
was  declared  insolvent  This  bill  was  filed 
September  8,  1906,  against  W.  M.  Carter,  as 
administrator,  and  against  Myrle  Anderson, 
to  enforce  the  collection  of  said  note.  On 
October  19,  1906,  the  defendants  answered 
the  bill,  and  made  their  answer  a  cross-bill. 
In  which  they  set  up  a  note  for  $700  given  by 
Cohn,  the  appellant  to  Anderson,  on  January 
9,  1906,  the  amount  due  on  which  note  they 
asked  to  be  allowed,  as  set-off,  against  the 
(1,200  note  sued  on.  Cohn,  the  appellant 
answered  the  cross-bill  on  December  9,  1907, 
and  set  up  that  he  had  paid  $39  for  lumber 
for  building  a  house  on  the  land,  one-half  In- 
terest in  which  he  had  sold  to  Anderson,  and 
also  set  up  that  he  had  paid  the  taxes  on  the 
land  in  the  years  1904,  1905,  and  1906.  In 
addition  to  this  he  claimed  that  he  had  ad- 
vanced Anderson  on  December  16,  1903,  $250. 
This  amount  seems  to  have  been  entirely  In- 
dependent, so  far  as  the  record  shows,  of 
this  land  deal — a  separate  and  distinct  trans- 
action. The  amount  due  by  Anderson's  es- 
tate for  lumber,  and  the  amount  of  taxes  for 
the  years  1904,  1905,  and  1906,  are  set  out 
in  the  record.  The  court  below  held  that 
the  complainant,  Cohn,  was  entitled  to  a  de- 
cree for  the  amount  of  the  $1,200  note,  with 
interest  according  to  its  tenor,  and  to  one- 
half  of  the  amount  paid  by  Conn  for  lumber 
and  for  taxes,  less  the  amount  due  by  Cohn 
to  Anderson  on  the  $700  note  set  up  in  the 
cross-bill  of  the  administrator,  with  interest 
according  to  its  tenor.  All  these  calculations 
being  duly  made,  it  appears,  and  it  Is  so 
agreed  by  a  written  agreement  of  both  par- 
ties set  out  In  the  record,  that  the  true 
amount  of  the  decree  for  Cohn  should  have 
been  $1,118.92.  By  some  unaccountable  cleri- 
cal mistake,  however,  the  amount  of  the  de- 
cree as  actually  entered  was  for  only  $730.20. 
It  is  also  set  out  in  this  written  agreement 
of  counsel  that  if  this  court  shall  hold  that 
the  $250  paid  by  Cohn  to  Anderson  on  De- 
cember 16, 1903,  should  be  allowed  as  a  credit 
on  the  $700  note,  the  case  shall  be  reversed 
at  the  cost  of  the  appellees,  and,  if  not,  that 
it  shall  be  reversed  at  the  cost  of  the  ap- 
pellant ;  the  reversal,  of  course,  being  predi- 
cated on  this  clerical  error  in  the  amount 
of  the  decree  above  set  out 

The  only  question  for  any  serious  consid- 
eration is  whether  the  $250  were  properly  dis- 
allowed by  the  chancellor.  It  is  to  be  further 
noted  carefully  that  this  is  a  bill  in  equity, 
and  that  Anderson's  estate  was  insolvent  and 
that  these  set-offs  are  claimed  on  equitable 
principles.  It  is  insisted  by  the  appellant 
that  the  $250  should  have  been  allowed  here 
as  a  set-off  under  section  747  of  the  Code  of 
1906,  which  is  as  follows:  "Where  there 
shall  have  been  mutual  dealings  between  two 
or  more  persons,  and  one  or  more  of  them 
shall  die  before  an  adjustment  of  such  deal- 
ings, the  lawful  demands  of  such  parties 
against  each  other  shall  be  a  good  payment 
or  set-off  to  the  amount  thereof,  notwith-- 
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standing  the  estate  of  one  or  more  of  said 
deceased  persons  shall  be  Insolvent,  and  on- 
ly the  balance  due  shall  be  the  debt."  It  Is 
argued  that  the  phrase  "mutual  dealings" 
makes  a  broader  right  than  the  phrase  "mu- 
tual accounts"  would  give,  and  that  this  Is 
not  a  case  of  mutual  accounts,  but  of  mutual 
dealings,  and  that  hence  the  $250  should 
have  been  allowed  as  a  Bet-off.  This  amount 
of  $250,  from  Mrs.  Conn's  deposition,  seems 
to  have  been  simply  a  loan,  entirely  discon- 
nected from  the  land  transaction.  No  note 
was  taken  for  the  money.  It  was  simply 
charged  on  open  account  on  the  books  of  the 
store,  and,  what  Is  specially  to  be  noted,  this 
account  was  never  probated  against  the  es- 
tate. The  primary  object  of  this  statute 
manifestly  was  to  provide  that  the  full 
amount  of  any  lawful  demand  that  a  living 
party  might  have  against  the  Insolvent  es- 
tate of  a  deceased  party,  with  whom  the  liv- 
ing party  may  have  had  mutual  dealings,  may 
be  allowed  as  a  full  demand,  notwithstand- 
ing the  death  and  the  Insolvency.  The  trou- 
ble here  chiefly  Is,  in  our  judgment,  that  this 
account,  entirely  disconnected  from  the  land 
transaction,  ought  to  have  been  probated 
against  the  estate  within  the  time  allowed 
by  law.  Not  having  been  so  probated,  It  was 
properly  disallowed  by  the  chancellor.  The 
object  of  the  statute  being  such  as  we  have 
Indicated,  It  Is  clear  that  that  statute  does 
not  avail  to  relieve  against  the  duty  of  pro- 
bating such'  an  account  as  this,  relating  to 
an  entirely  distinct  transaction  from  the  one 
sued  on,  against  such  insolvent  estate.  The 
statute  never  had  any  such  purpose  as  that 

We  think  the  action  of  the  chancellor  on 
the  legal  propositions  presented  to  him  was, 
therefore,  correct  By  reason  of  the  mistake 
in  the  amount  of  the  decree,  we.  In  accord- 
ance with  the  written  agreement  In  the  rec- 
ord, hereby  reverse  the  decree  for  that  error 
alone,  and  remand  the  cause;  the  costs  to 
be  paid,  with  the  agreement  by  the  appellant 


FREEMAN  v.  AMMONS  et  al  (No.  13,062.) 
(Supreme  Court  of  Mississippi.    April  6,  1908.) 

Injunction  —  Injunction  Pendents  Lite  — 

Improper  Dissolution. 

An  injunction  restraining  the  cutting  of 
timber  until  the  final  adjudication  of  title  on  a 
bill  to  confirm  a  tax  title  was  improperly  dis- 
solved; the  motion  to  dissolve  being  unaccom- 
panied by  any  answer,  and  there  having  been 
no  demurrer  to  the  bill. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
voL  27,  Injunction,  {  874.] 

Appeal  from  Chancery  Court  Quitman 
County;  Percy  Bell,  Chancellor. 

BID  by  A.  J.  Freeman  against  W.  E.  Am- 
nions and  others.  From  a  decree  dissolving 
an  Injunction,  complainant  appeals.  Revers- 
ed, Injunction  reinstated,  and  cause  re- 
manded. 

Williams  &  Simpson  and  McWillle  & 
Thompson,  for  appellant  A,  EL  Stephen,  for 
appellees. 


WHITFIELD,  C.  J.  This  is  an  appeal 
from  a  decree  dissolving  an  injunction;  the 
motion  to  dissolve  being  unaccompanied  by 
any  answer,  and  there  having  been  no  de- 
murrer to  the  bill  or  the  amended  bill.  The 
injunction  was  Issued  to  restrain  the  cut- 
ting of  cypress  trees  until  the  final  adjudica- 
tion of  title  on  the  amended  'bill  to  confirm 
tax  title.  The  principle  controlling  the  case 
Is  thus  set  forth  In  Erhardt  v.  Boaro,  113  U. 
S.  537,  5  Sup.  Ct.  565,  28  L.  Ed.  1116:  "It  Is 
now  a  common  practice,  where  lrremedial 
mischief  is  being  done  or  threatened,  going 
to  the  destruction  of  the  substance  of  the  es- 
tate, such  as  the  extraction  of  ores  from  *a 
mine,  or  the  cuttiug  down  of  timber,  or  the 
removal  of  coaJ,  to  issue  an  injunction,  though 
the  title  to  the  premises  be  In  litigation.  The 
authority  of  the  court  is  exercised  in  such 
cases  through  its  preventive  writ  to  preserve 
the  property  from  destruction  pending  legal 
proceedings  for  the  determination  of  the 
title." 

The  decree  Is  reversed,  the  injunction  rein- 
stated, and  the  cause  remanded,  to  be  pro- 
ceeded with  on  Its  merits. 


(121  La.) 
No.  16,764. 
JONES  v.  8IBLEY,  L.  B.  A  S.  BY.  CO. 
(Supreme  Court  of  Louisiana.    March  2,  1908. 
Rehearing  Denied  March  30,  1908.) 

L  Railroads— Injury  to  Person  on  Track- 
Contributory  Negligence. 

Plaintiff,  who  was  injured  about  dark  while 
walking  down  a  railroad  track  at  a  station  where 
switching  was  going  on,  was  guilty  of  gross  neg- 
ligence in  not  using  his  senses  to  perceive  several 
loaded  cars  rolling  down  the  track  behind  him, 
and  in  not  heeding  shouts  of  warning  given 
by  the  trainmen  on  a  locomotive  standing  near 
by. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  41,  Railroads,  §§  1305-1310.] 

2.  Same— Negligence  or  Trainmen. 

In  such  a  case  mere  concurring  negligence 
on  the  part  of  the  trainmen  would  not  make  the 
company  liable ;  but  the  burden  is  on  the  plain- 
tiff to  prove  that  the  accident  might  have  been 
avoided  by  the  use  of  ordinary  care  on  their  part 
after  the  danger  to  plaintiff  became  apparent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  5§  1824-1325,  1341-1343.] 

8.  Save— Diligence  Required  of  Engineer. 
In  such  a  case  the  engineer  was  not  re- 

Siired  to  use  all  possible  precautions  to  avert 
e  accident,  and  cannot  be  deemed  negligent  be- 
cause he  shouted  a  warning,  instead  of  sounding 
the  danger  signal.  The  error,  if  any,  was  one  of 
judgment  on  a  sudden  emergency  created  by  the 
negligence  of  the  plaintiff. 

J Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  41,  Railroads,  §§  1275,  1324,  1325.] 
Monroe,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Second  Judicial  District 
Court,  Parish  of  Webster ;  Richard  Cleveland 
Drew,  Judge. 

Action  by  John  M.  Jones  against  the  Sib- 
ley, Lake  Bisteneau  &  Southern  Railway 
Company.    Judgment  for  plaintiff,  and  de- 
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fendant  appeals.  Reversed,  and  suit  dis- 
missed. 

Basil  Piatt  Flnley,  Stewart  &  Stewart,  and 
William  Hampton  Scheen,  for  appellant. 
Sandlln  &  Robertson,  for  appellee. 

LAND,  J.  This  is  a  snit  for  damages  for 
personal  injuries  sustained  by  the  plaintiff 
while  walking  down  the  main  trade  of  the 
defendant  company  at  Yellow  Pine  during 
the  evening' of  January  27,  1906.  Plaintiff 
was  struck  by  a  loaded  box  car,  one  of  sev- 
eral, which,  In  charge  of  a  brakeman,  were 
moving  by  the  force  of  gravity  In  the  same 
direction  down  the  main  track.  The  case 
was  tried  by  the  court,  and  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum 
of  13,000.  Defendant  has  appealed,  and 
plaintiff  has  answered,  praying  for  an  amend- 
ment of  the  judgment  by  increasing  the 
award  of  damages  to  (10,860,  the  amount 
sued  for. 


Yellow  Pine  is  the  headquarters  of  the 
defendant  company,  which  operates  a  short 
line  of  railroad  terminating  at  Sibley  on  the 
Vlcksburg,  Shreveport  &  Pacific  Railroad. 
The  Globe  Lumber  Company  has  a  large  plant 
at  Yellow  Pine,  and  the  tracks  of  the  defend- 
ant are  located  on  lands  belonging  to  the 
lumber  company. 

Besides  the  main  track,  the  defendant  had 
a  spur  track  which  was  operated  in  loading 
and  unloading  cars  for  the  use  and  benefit  of 
the  lumber  company.  The  main  track  runs 
north  and  south.  The  spur  track  Is  on  the 
west  side  of  the  main  track.  The  commis- 
sary store  of  the  lumber  company  and  the 
station  platform  of  the  railroad  are  north 
of  the  main  line.  The  plant  and  yard  of  the 
lumber  company  are  south  of  the  main  line. 
A  short  distance  south  of  the  platform  and 
store  Is  a  private  roadway  running  acrosB 
both  tracks  and  leading  into  the  yards  of  the 
lumber  company.  We  annex  hereto  a  plan 
showing  the  locus  In  quo. 


•  a.uEcrmcL\6.HT  Pole 
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The  plaintiff,  a  carpenter,  who  bad  been 
working  on  a  house  some  half  mile  east  of 
the  main  line,  quit  his  work  about  6  p.  m. 
on  January  27,  1906,  and  proceeded  on  his 
way  home,  which  was  some  distance  south 
and  west  of  the  main  line.  He  stopped  at  the 
commissary  to  make  a  trifling  purchase,  and 
thence  walked  to  tbe  roadway  crossing,  in- 
tending to  cross  and  to  proceed  along  the 
planer  platform,  which  was  well  lighted  with 
electric  lamps.  Plaintiff  found  the  crossing 
obstructed  by  a  live  locomotive,  with  the  en- 
gineer and  fireman  In  the  cab,  standing  on  the 
spur  track.  At  this  moment  several  loaded 
cars  in  charge  of  a  brakeman  were  coming 
south  on  the  main  line,  and  had  nearly  reach- 
ed the  crossing.  Plaintiff  saw  these  cars,  but 
failed  to  observe  that  they  were  in  motion. 
Instead  of  crossing  the  tracks  in  front  of  the 
locomotive  or  behind  it,  plaintiff  walked  south 
on  the  main  line,  and  never  stopped,  turned, 
or  looked  until  he  heard  the  grinding  of  the 
car  wheels  behind  him.  He  then  endeavored 
to  step  off  the  track,  and  partially  succeeded 
In  doing  so,  but  one  of  his  feet  was  caught 
and  crushed  by  the  wheels.  The  engineer 
and  fireman  shouted  to  the  plaintiff  to  get  off 
the  track,  but  he  either  did  not  hear  or  did 
not  understand  the  warning.  The  brakeman 
and  others  persons  In  the  immediate  vicinity 
heard  the  shouting.  Tbe  accident  occurred  42 
feet  south  of  the  crossing.  The  loaded  cars 
were  moving  at  a  rate  of  from  four  to  six 
miles  per  hour.  It  is  evident  that  the  moving 
cars  were  dangerously  near  the  crossing  when 
the  plaintiff  stepped  on  the  main  track.  The 
cars  must  have  been  illuminated  by  the  rays 
from  the  headlight  of  tbe  locomotive.  Plain- 
tiff, according  to  his  own  testimony,  saw  the 
cars,  but  failed  to  observe  that  they  were  in 
motion,  and  did  not  hear  the  warnings  given 
by  the  engineer  and  fireman.  The  tracks 
were  In  the  yard  of  the  railroad  company. 
The  main  track  was  used  to  some  extent  by 
pedestrians  In  daylight,  but  not  at  night,  be- 
cause of  the  switching  of  cars  which  com- 
menced Immediately  after  6  p.m.  every  even- 
ing. On  the  evening  In  question  the  crew,  as 
was  customary,  were  engaged  in  making  up 
a  train  for  the  next  morning.  The  locomotive 
had  pushed  several  loaded  cars  up  the  main 
line  beyond  the  head  of  the  switch.  The  cars 
were  there  held  by  the  brakes,  while  the  loco- 
motive backed  down  on  tbe  spar  track,  in 
order  to  leave  the  main  track  clear.  When 
the  clearance  was  made,  the  engineer  gave 
two  sharp  whistles  as  a  signal  for  the  release 
of  the  brakes.  The  brakeman  obeyed,  and 
the  cars  came  rolling  down  the  grade.  It 
was  the  intention  to  stop  the  cars  a  short  dis- 
tance below  the  crossing.  The  brakeman  ap- 
plied the  brakes  as  he  cleared  the  head  of 
the  switch,  which  was  about  183  feet  above 
the  crossing  When  he  heard  the  shouting, 
the  brakeman  tightened  the  brakes. 

The  plaintiff  testified  that  he  did  not  hear 
the  whistles  that  were  sounded  for  the  re- 
lease of  the  brakes.    Then  he  either  must 


have  been  oblivious  of  his  surroundings,  or 
must  have  been  in  the  store  at  the  time. 
Under  the  latter  hypothesis  the  cars  must 
have  started  before  he  left  the  store,  and  he 
must  have  walked  faster  than  the  cars  were 
moving.  We  think  that  the  plaintiff  was  ob- 
livious of  his  surroundings.  He  saw  and 
heard  without  perceiving.  He  did  not  appre- 
ciate the  situation.  This  is  shown  by  bis 
statements  made  immediately  after  the  acci- 
dent to  a  number  of  persons.  Mr.  Martin, 
president  of  tbe  plaintiff  company  and  also 
president  of  the  lumber  company,  testified  as 
follows: 

"He  said:  1  saw  the  engine,  and  I  heard  the 
whistle,  and  I  saw  the  cars,  hut  I  did  not  sense 
It'  I  asked  if  he  did  not  see  the  cars  coming 
and  he  said:  'No;  I  thought  the  cars  were 
standing  still.' " 

Plaintiff  made  several  statements  to  Dr. 
Bufflngton,  who  attended  him  professionally, 
to  the  effect  that  he  saw  the  cars  on  the  track, 
but  thought  they  were  standing  still;  that 
be  heard  some  one  "hollo,"  but  he  did  not 
know  that  they  were  "holloing"  at  him ;  and 
that  "he  should  have  been  there,"  as  It  was 
the  switching  hour.  Mr.  Fulbrlght,  road  mas- 
ter, testified  as  follows : 

"I  asked  him  how  he  came  to  get  hurt,  and 
he  said  he  started  down  the  track,  and  then 
stopped  and  looked  and  saw  the  cars,  but  thought 
that  they  were  standing  still,  and  he  heard  the 
whistle  and  holloing,  and  what  he  said  then  I 
don't  remember;  but  he  said  there  was  no  one 
to  blame  but  himself." 

There  la  other  testimony  tending  to  show 
that  the  plaintiff  stated  that  he  heard,  but 
did  not  heed,  the  shouting  of  the  engineer 
and  fireman.  Mr.  Lee  Martin's  attention  was 
attracted  by  the  hallooing,  and  he  looked  and 
saw  the  plaintiff  walking  down  the  track  and 
the  cars  coming  about  at  the  switch  point. 
The  brakeman  was  tightening  the  brakes. 
Plaintiff  kept  on  walking  down  tbe  track,  and 
the  cars  kept  coming,  and  the  hallooing 
continued  until  plaintiff  was  struck. 

There  can  be  no  reasonable  doubt  that 
plaintiff  was  negligent  from  the  beginning  to 
the  end  of  the  transaction.  He  had  several 
routes  by  which  he  could  have  reached  his 
home.  He  chose  the  most  dangerous.  He  saw 
cars  on  the  main  track  and  a  locomotive  on 
the  spur  track.  He  did  not  look  long  enough 
to  perceive  that  the  cars  were  in  motion,  but 
walked  down  the  main  track  without  casting 
a  glance  behind.  He  heard,  but  did  not  pay 
any  attention  to,  repeated  cries  of  warning. 
He  was  oblivious  of  his  surroundings,  and  ap- 
parently indifferent  to  his  own  safety. 

This  cause  seems  to  have  been  decided  in 
favor  of  the  plaintiff  on  the  theory  that  tbe 
defendant's  employes  might  have  avoided  the 
accident  by  using  proper  precautions,  such  as 
sounding  the  danger  signal,  and  thereby  warn- 
ing the  defendant  to  look  out,  and  the  brake- 
man  to  set  bis  brakes  sooner.  The  engineer 
and  fireman,  as  soon  as  they  saw  the  danger 
of  the  plaintiff,  repeatedly  shouted  to  bim  to 
get  off  the  track.  This  was  the  most  natural 
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and  most  speedy  mode  of  warning  a  person 
within  short  hearing  distance.  The  brake- 
man  was  already  setting  the  brakes,  and  tes- 
tifled  that  he  did  all  he  could  to  stop  the 
cars.  Whether  the  sounding  of  the  whistle 
would  have  caused  the  plaintiff  to  get  off  the 
track  or  to  turn  and  perceive  the  cars  In  mo- 
tion is  very  doubtful,  considering  the  obtuse- 
ness  of  sight  and  hearing  manifested  by  him 
on  that  occasion.  The  fault  of  the  engineer, 
if  any,  was  an  error  of  judgment  committed 
on  a  sudden  emergency  created  by  the  plain- 
tiff. The  fallacy  In  the  predicate  of  our  learn- 
ed brother  below  consists  in  the  assumption 
that  the  engineer  was  negligent  In  not  using 
all  possible  means  to  avert  the  accident. 

"As  a  general  rule  a  trespasser  on  tbe  track 
who  fails  to  make  use  of  his  eyes  and  ears  to 
keep  himself  informed  of  the  approach  of  trains 
in  all  directions  will  be  held  guilty  of  such 
contributory  negligence  that  he  cannot  recover, 
notwithstanding  the  concurrent  negligence  on 
the  part  of  the  railway  company."  1  Thompson 
on  Negligence,  450. 

Under  the  English  rule  a  railroad  company 
is  entitled  to  a  free  track,  and,  In  the  event 
of  an  Injury  to  a  trespasser,  its  line  can  be 
held  liable  only  for  an  act  which  Is  wanton, 
or  for  gross  negligence  In  the  management  of 
Its  line,  which  is  equivalent  to  Intentional  mis- 
chief. Id.  449.  This  doctrine  was  practically 
approved  In  Schexnaydre  v.  Railway  Co.,  46 
La.  Ann.  251,  14  South.  513,  49  Am.  St  Rep. 
321,  tbe  court  saying: 

"But,  where  a  party  goes  on-  the  track  for 
the  purpose  of  using  it  as  a  highway,  he,  to  a 
certain  extent,  assumes  all  risks,  and  it  would 
require  very  gross  negligence,  amounting  to 
malice,  to  make  the  railroad  company  liable  for 
an  injury  to  him.  And  this  rule  is  particularly 
applicable  when  the  deceased  or  party  injured 
has  a  safer  mode  of  travel  by  a  public  highway." 

In  that  case  a  deaf  mute  was  walking  on  a 
railroad  track,  and  was  run  over  and  killed. 
The  engineer  seems  to  have  done  all  that  he 
could  to  warn  the  defendant  and  to  avoid  the 
accident  Tbe  remarks  of  the  organ  of  the 
court  were  therefore  obiter  dictum.  The 


"last  clear  chance"  doctrine  Is  thus  expressed 
by  Mr.  Thompson,  quoting  from  Harlan  v. 
St  Louis  &  O.  R.  Co.,  65  Mo.  22: 

"When  it  is  said,  in  cases  where  the  plaintiff 
has  been  guilty  of  contributory  negligence,  that 
the  company  is  liable  if  by  the  exercise  of  ordi- 
nary care  it  could  have  prevented  the  accident 
it  is  understood  that  it  will  be  so  liable  if  by 
the  exercise  of  reasonable  care,  after  a  discovery 
by  defendant  of  the  danger  in  which  the  party 
stood,  the  accident  could  have  been  prevented, 
or  if  the  company  failed  to  discover  the  danger 
through  the  recklessness  or  carelessness  of  its 
employes,  when  the  exercise  of  ordinary  care 
would  have  discovered  the  danger  and  averted 
the  calamity."    Id.  449. 

In  McGuire  v.  Railroad  Co.,  46  La.  Ann. 
1543,  16  South.  467,  the  obiter  dictum  in 
Schexnaydre  v.  Railway  Co.,  46  La.  Ann.  251, 
14  South.  513,  49  Am.  St  Rep.  821,  was  In 
effect  overruled,  and  the  court  adopted  the 
"last  clear  chance"  doctrine  enunciated  supra. 
This  rule  has  ever  since  been  applied  by  this 
court  It  calls  for  "ordinary  care,"  and  not 
for  extraordinary  care,  and  the  use  of  all 
possible  precautions.  In  a  similar  case  this 
court  held  that  the  railroad  employes  were 
not  required  to  exercise  unusual  vigilance  and 
extraordinary  promptness  and  coolness.  White 
v.  Illinois  Cent  R.  Co.,  114  La.  825,  88  South. 
575. 

Tbe  engineer  and  fireman  did  what  the 
average  man  would  have  done  under  similar 
circumstances.  They  shouted  to  the  plaintiff, 
who  was  hi  hearing  distance,  to  get  off  the 
track.  That  plaintiff  did  not  hear  and  heed 
was  not  their  fault  and  it  is  not  shown  that 
the  result  would  have  been  different  if  the 
engineer  had,  instead  of  shouting,  given  tbe 
danger  signal. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  It  Is  now 
ordered  that  plaintiff's  suit  be  dismissed,  with 
costs  of  both  courts. 

BREAUX,  a  J.  I  concur  In  the  decree, 

MONROE,  J.  I  dissent 
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ANDERSON  et  al.  v.  STATE.    (No.  13.030.) 

(Supreme  Court  of  Mississippi.   April  13,  1908.) 

Criminal  Law  — Change  of  Venue  — Evi- 
dence. 

Evidence  on  a  hearing  of  an  application  for 
change  of  venue  in  a  prosecution  for  assault 
with  intent  to  kill  considered,  and  held  to  show 
that  a  fair  and  impartial  trial  could  not  be  had 
without  a  change  of  venue. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  243.] 

Appeal  from  Circuit  Court,  Amite  County; 
M.  H.  Wilkinson,  Judge. 

Monroe  Anderson  and  others  were  convict- 
ed of  assault  with  intent  to  kill,  and  appeal. 
Reversed  and  remanded. 

R.  N.  &  n.  B.  Miller,  for  appellants.  R,  V. 
Fletcher,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  The  appellant,  in  con- 
junction with  eight  other  negroes,  was  in- 
dicted for  committing  assault  and  battery 
Ut'on  W.  II.  Bates  unlawfully,  willfully,  and 
feloniously  with  a  rifle  and  pistols,  with  In- 
tent to  kill  and  murder  the  said  Bates.  This 
appellant,  together  with  Mack  Taplln  and 
Charley  Gayden,  were  Jointly  tried,  and  all 
convicted  and  sentenced  to  ten  years  In  the 
penitentiary,  and  have  all  prosecuted  this  ap- 
peal to  this  court. 

In  the  progress  of  the  trial,  a  motion  for 
change  of  venue  was  made  by  the  appellants, 
in  conformity  with  provisions  in  statute  on 
that  subject,  and  on  the  bearing  of  that  mo- 
tion much  testimony  was  taken.  Each  of  the 
three  judges  of  this  court  has  severally  read 
all  of  the  testimony  taken  on  the  motion  for 
change  of  venue.  We  might  briefly  sum- 
marize this  testimony,  in  order  to  show  that 
it  is  overwhelmingly  demonstrated  that  the 
motion  for  change  of  venue  should  have  been 
sustained.  The  testimony  of  Ive  Morgau 
was  to  the  effect  that,  if  the  right  men 
should  be  got  on  the  jury,  there  might  be  a 
fair  and  impartial  trial;  that  he  based  this 
opinion  on  the  good  citizenship  of  the  county, 
and  what  he  meant  by  a  fair  and  impartial 
trial  was  a  trial  in  which  a  man  should 
prove  that  he  wns  innocent.  G.  H.  Barney 
testified  that  a  fair  and  impartial  trial  could 
not  be  had  in  the  county,  and  that  was  bis 
idea  after  going  around  over  the  county  gen- 
erally. Hollis  Jcnes  testified  that  tbey  could 
not  get  a  fair  and  Impartial  trial,  and  that 
pretty  nearly  every  one  he  had  beard  express 
himself  said  that  they  were  guilty,  and,  fur- 
ther, that  he  believed  everybody  in  the  coun- 
ty had  heard  something  about  the  case. 
Ashley  Reynolds  testified  that  he  bad  beard 
a  heap  of  talk  about  the  case,  and  that  the 
only  way  to  get  a  fair  and  Impartial  trial 
would  be  for  some  one  who  knew  how  to 
pick  the  jury.  Ben  Griflin  testified  that  near- 
ly everybody  in  the  county  knew  of  the  facts 
In  the  case,  and  that  the  people  In  general 
had  prejudged  the  case,  and  when  pressed, 
on  cross-examination,  as  to  whether  the 
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crowd  in  which  a  motion  was  made  to  hang 
the  negroes  did  not  flght  that  motion  down, 
he  said:  "They  finally  fought  it  down,  but  It 
>  was  against  the  will  of  the  people."  William 
Whlttaker  testified  that  he  thought  the  gen- 
eral public  bad  prejudged  the  case,  and  a  lot 
of  ill  will  had  been  manifested  against  the 
defendants  throughout  the  county,  and  that 
he  did  not  believe  a  fair  and  impartial  trial 
could  be  had.  He  used  this  significant  lan- 
guage: "I  do  not  believe  they  could.  Of 
course,  there  could  be  men  picked  out  in  the 
county  that  would  give  them  a  fair  and  im- 
partial trial;  but  I  don't  believe  that  a  jury 
could  be  drawn  which  would  give  them  a 
fair  and  Impartial  trial."  Seab  Reynolds 
testified  that  he  had  heard  men  say  they 
were  ready  to  hang  them,  and  that  on  the 
day  of  the  meeting  there  were  a  few  men 
who  wanted  to  lynch  them,  and  would  have 
done  it  if  they  had  gotten  a  chance.  W.  H. 
Griffin  testified  that  on  the  day  of  the  meet- 
ing the  sentiment  was  for  lynching  these 
negroes  and  was  very  strong  against  them; 
that  he  had  not  heard  a  man  express  a  senti- 
ment but  what  it  was  prejudged;  that  there 
was  a  great  deal  of  ill  will  manifested  against  • 
them;  that  the  people  were  prejudiced  against 
them;  that  he  thought  every  man  in  Amite 
County  had  heard  of  it,  if  he  read  any  at 
ail;  that  it  was  published  in  all  the  news- 
papers, went  pretty  well  everywhere,  and 
that  the  newspapers  claimed  it  was  a  race 
riot;  and,  on  cross-examination,  he  repeated 
that  he  did  not  suppose  a  man  could  be  found 
in  the  county  who  did  not  know  all  about  it, 
and  that  these  defendants  would  have  to 
prove  themselves  innocent  if  they  were  tried. 
This  Is  the  substance  of  the  testimony  for 
the  defendants. 

The  state's  testimony,  by  a  number  of  wit- 
nesses, is  substantially  that  the  witnesses  be- 
lieved a  fair  and  impartial  trial  might  be 
bad  in  the  county  if  the  jurors  were  selected 
or  picked;  that  there  were  as  good  men  In 
Amite  county  as  In  any  county — men  who 
would  do  right,  etc.  One  witness,  Sam  Rob- 
inson, In  testifying  this  way,  finally  admits 
that  there  was  111  will  against  these  defend- 
ants, and,  finally,  he  admitted  that  he  bad 
heard  a  number  of  people  say  that  these 
defendants  should  be  punished;  "that  they 
should  get  them  out  of  there  and  break  their 
necks."  And  he  further  said,  most  signif- 
icantly, on  cross-examination,  that  there  was 
a  crowd  right  there,  at  the  time  of  the  trial, 
who  would  be  willing  to  lynch  these  defend- 
ants, and  that  some  of  them  were  In  the 
courtroom.  Mr.  R.  M.  Cox.  for  the  state,  tes- 
tified that  he  did  not  think  there  was  any  more 
prejudice  In  the  county  against  these  negroes 
than  there  would  be  against  any  other  negroes 
for  shooting  a  white  man;  that  he  did  not 
think  there  was  any  prejudgment  generally 
In  the  county,  and  that  a  fair  and  Impartial 
trial  could  be  had;  and  that  he  did  not  think 
there  were  many  men  In  Amite  county  who 
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would  disregard  their  oaths.  T.  J.  Reynolds, 
for  the  state,  testified  that  they  could  get  a 
fair  trial  In  the  county;  that  they  had  as 
good  men  In  Amite  county  as  in  any  other, 
county.  On  cross-examination  he  said,  if  the 
defendants  proved  themselves  Innocent,  the 
Jury  would  turn  them  loose.  Eph  Nunnery 
stated  that  he  thought  they  could  get  a  fair 
and  Impartial  trial.  Sam  Marsalls,  for  the 
state,  testified  that  he  thought  they  could  get 
a  fair  trial,  and  that  he  thought  they  had 
men  In  Amite  county  who  would  give  any 
man  a  fair  and  impartial  trial.  R.  D.  Moore, 
for  the  state,  testified  that  be  thought  they 
could  get  a  fair  trial;  that  there  was  some 
prejudice  In  Amite  county,  but  that  you 
would  find  that  In  any  kind  of  a  case.  He 
admitted,  on  cross-examination,  "that  tbere 
were  some  fellows  up  there  [that  is,  in  the 
meeting]  who  wanted  to  hang  them,"  and 
when  asked  whether  the  public  in  general 
were  not  prejudiced  in  the  case  against  the 
defendants,  replied,  "I  can't  say,"  and  that 
he  judged  there  were  some  people  that  had  ill 
will  against  them,  other  than  in  Liberty,  and 
finally,  when  pressed,  and  asked,  "Wouldn't 
•  there  have  to  be  a  venire  drawn  in  order  to 
select  12  men  who  were  unbiased?"  he  said, 
"I  can  select  12  who  are  unbiased,"  and  at 
last  admitted  that  there  was  a  good  deal  of 
prejudgment  or  ill  will  against  the  defend- 
ants In  the  county,  but  not  enough,  he 
thought,  for  a  man  to  say  that  he  could  not 
get  a  fair  and  impartial  trial.  W.  H.  Causey, 
for  the  state,  testified  that  he  thought  they 
could  get  as  fair  a  trial  as  anybody  else  "un- 
der the  circumstances."  "Under  the  circum- 
stances" Is  a  very  significant  phrase  in  this 
connection.  S.  R.  Jones,  for  the  state,  testi- 
fied that  be  thought  they  could  get  a  fair 
trial;  that  that  was  the  opinion  he  had  of  the 
people  of  Amite  county.  He  finally  admitted 
that  there  might  be  some  prejudgment  against 
those  defendants  however.  H.  M.  Bates,  the 
father  of  W.  H.  Bates,  Jr.,  who  was  shot, 
said  he  was  sheriff  of  the  county  at  the  time; 
that  he  did  not  know  of  any  violence  that 
was  offered  to  the  defendants  before  they 
reached  him,  but  that  there  was  some  talk  of 
violence  among  a  few  at  the  meeting  in  the 
courthouse;  and  that  he  (greatly  to  his  credit) 
was  opposed  to  violence,  and  so  stated  in  the 
courtroom  that  day.  He  further  says  that 
there  was  some  talk  of  violence  up  In  the 
courtroom  that  day. 

This  was  all  the  testimony  on  the  part  of 
the  state.  It  will  thus  be  seen  that  the  sub- 
stance of  the  testimony  for  the  witnesses  for 
the  state,  who  said  that  they  thought  a  fair 
trial  could  be  had,  was  that  this  was  based 
upon  their  opinion  of  the  people  of  Amite 
county,  upon  their  faith  in  the  good  citizen- 
ship of  the  county,  and  upon  their  belief  that 
sworn  men  would  give  the  defendants  a  fair 
and  impartial  trial,  If  they  took  the  oath; 
while  some  even  of  the  state's  witnesses  ad- 
mitted frankly  that  what  they  meant  was 


that  the  defendants  would  have  to  prove 
themselves  innocent,  and  that  a  fair  and  Im- 
partial Jury  could  only  be  had  by  selecting 
or  picking  them.  It  is  idle  to  talk  about  a 
fair  and  impartial  trial  to  be  had,  on  testi- 
mony such  as  Is  here  set  out,  In  the  county 
at  the  time.  The  right  to  a  fair  and  Impar- 
tial trial  Is  a  sacred,  constitutional  right. 
To  hold,  on  the  testimony  of  the  motion  for 
a  change  of  venue  in  this  case,  that  these 
defendants  were  not  entitled  to  a  change  of 
venue,  would  be  to  establish,  as  we  have 
once  before  said,  and  now  repeat,  "too  dan- 
gerous a  doctrine  surely  to  find  any  place  in 
a  jurisprudence  framed  under  Bills  of  Rights 
In  which,  in  the  land  of  their  origin,  the  right 
to  maintain  inviolate  the  jury  trial  has  been 
written  in  blood  with  the  point  of  the  sword 
as  the  final  declaration  of  freemen  on  the 
subject." 

In  accordance  with  the  principles  announc- 
ed in  the  case  just  quoted  from,  and  especial- 
ly in  the  case  of  Tennlson  v.  State,  79  Miss. 
708,  31  South.  421,  and  also  Brown  v.  State, 
83  Miss.  646,  36  South.  73,  particularly  the- 
Tennlson  Case,  the  court  should  promptly 
have  granted  a  change  of  venue;  and  for 
the  error  in  refusing  to  grant  the  change  of 
venue  the  judgment  is  reversed,  and  the  case 
remanded. 


WATTS  MERCANTILE  CO.  v.  BUCHANAN 
et  al.    (No.  12,969.) 

(Supreme  Court  of  Mississippi.   April  13,  1908.) 

1.  cobpobations—  purchase  of  property— 
Actions  for  Price — Liability. 

A  corporation  received  the  proceeds  of  a 
purchase  by  it  of  property,  and  gave  a  note, 
signed  in  its  name  by  its  general  manager,  for 
the  price.  It  made  partial  payments  on  the 
note.  Held,  that  the  corporation  could  not  de- 
feat a  recovery  on  the  note  on  the  ground  that 
the  general  manager  was  without  authority  to- 
execute  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  55  1703,  1704,  1713. 
1714.] 

2.  Sake. 

Under  Acts  1900,  p.  127,  c  88,  I  5,  Impos- 
ing a  penalty  on  a  corporation  purchasing  any 
part  of  the  capital  stock  of  another  corporation, 
a  corporation  purchasing  from  an  individual  his- 
interest  in  another  corporation  cannot  defeat 
payment  of  the  price  by  pleading  that  the  trans- 
action was  ultra  vires,  where  it  holds  the  prop- 
erty bought. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  1657.1 

Appeal  from  Circuit  Court,  Jones  County;. 
D.  M.  Miller,  Judge. 

Action  by  J.  A  Buchanan  and  other* 
against  the  Watts  Mercantile  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

W.  R.  Harper,  for  appellant  Pack  ft  Mont- 
gomery, for  appellees. 

CALHOON,  J.  Mr.  Buchanan  brought  this 
suit  against  the  Watts  Mercantile  Company 
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on  a  promissory  note  for  $200;  the  note  it- 
self reciting  that  It  was  "for  his  entire  inter- 
est in  the  Elberta  Hoop  Company."  This 
note  was  given  before  the  Code  of  1906  took 
effect  The  note  was  signed,  "Watts  Mercan- 
tile Company,  per  S.  Q.  Donald."  Two  de- 
fenses are  set  up — the  one  being  that  S.  Q. 
Donald  had  not  been  authorized  by  the  Watts 
Mercantile  Company  to  make  this  purchase, 
and  the  other  that  the  whole  transaction  was 
ultra  vires,  in  that  It  Involved  a  purchase  by 
the  Watts  Mercantile  Company,  which  was  a 
corporation,  of  an  Interest  in  the  Elberta 
Hoop  Company,  which  was  also  a  corpora- 
tion. If  the  transaction  was  intra  vires,  It 
is  idle  in  this  case  to  talk  about  Donald  not 
having  the  power  to  sign  the  note  for  the 
Watts  Mercantile  Company.  He  was  the 
general  manager  of  that  corporation,  and  that 
corporation  got  the  benefit  of  the  purchase. 
There  were  but  three  stockholders  in  that 
corporation,  and  Donald  was  one  of  them; 
and  besides,  which  Is  absolutely  conclusive,  It 
appears  that  that  corporation  got  the  pro- 
ceeds of  the  purchase,  and  in  fact  made  pay- 
ments on  that  note  to  the  amount  of  $120. 
This  payment  was  a  ratification  as  pronounc- 
ed as  any  ratification  could  be. 

In  examining  the  question  as  to  whether  or 
not  this  contract  was  ultra  vires,  it  must  be 
borne  in  mind  that  Mr.  Buchanan  was  a  pri- 
vate Individual.  He  simply  sold  his  interest 
to  the  Watts  Mercantile  Company,  which  cor- 
poration, it  Is  shown,  had  been  part  owner 
and  stockholder  in  the  Elberta  Hoop  Com- 
pany, and  when  it  bought  from  Buchanan  it 
practically  owned  the  Elberta  Hoop  Com- 
pany. We  are  thus  drawn  to  consider  the 
bald  proposition  whether  a  corporation,  which 
makes  a  purchase  which  It  Is  powerless  to 
make  from  a  private  individual  who  has  the 
power  to  sell,  can  set  up  Its  own  ultra  vires 
to  defeat  payment,  and  at  the  same  time  bold 
onto  the  stuff  It  got  in  the  contract.  The 
point  is  made  here  that,  granting  all  this, 
still  the  case  should  be  reversed,  because  the 
action  was  on  the  note,  and  not  on  a  quantum 
valebant ;  and  in  support  of  this  the  case  of 
Fairly  v.  Nash,  70  Miss.  193,  12  South.  149, 
is  cited.  If  this  decision  applied,  and  if  it 
would  have  governed  at  the  time  It  was  de- 
livered, which  we  do  not  decide,  It  could  have 
no  force,  because  It  was  delivered  before  sec- 
tion 147,  Const.  1890,  was  In  force. 

The  only  color  of  defense  on  the  doctrine 
of  ultra  vires  must  be  derivable  from  Acts 
1900,  p.  127,  c.  88,  |  5,  which  Is  In  the  follow- 
ing words:  "Sec.  5.  No  corporation  shall  di- 
rectly or  Indirectly  purchase  or  own  the  capi- 
tal stock,  or  any  part  thereof,  of  any  other 
corporation;  nor  directly  or  Indirectly  pur- 
chase, or  In  any  manner  acquire  the  fran- 
chise, plant  or  equipments  of  any  other  cor- 
poration, if  such  other  corporation  be  engaged 
In  the  same  kind  of  business  and  be  a  com- 
petitor therein.  Any  corporation  offending 
against  this  provision  shall  forfeit  Its  char- 
ter, if  a  domestic  corporation,  and  if  a  for- 


eign corporation,  shall  forfeit  Its  right  to  do 
business  in  this  state,  and  shall  be  proceeded 
against  by  the  Attorney  General  in  manner 
and  form  provided  in  section  4  of  this  act." 
It  will  be  noted  that  this  statute  forbids  the 
purchase  by  one  corporation  of  the  capital 
stock  of  another,  or  to  acquire  the  franchise, 
plant,  or  equipment  of  any  other  corporation. 
The  penalty  it  Inflicts  is  that  the  corpora- 
tion so  purchasing  shall  forfeit  its  charter 
and  shall  be  proceeded  against  by  the  Attor- 
ney General.  It  might  be  enough  In  the  case 
before  us  to  say  that  the  penalty  denounced 
is  against  the  purchasing  corporation,  and 
that  It  would  have  to  be  stretched  to  cover 
a  case  as  against  an  individual  seller.  How- 
ever, we  need  not  bother  about  this,  but  pre- 
fer to  plant  ourselves,  in  the  particular  case 
before  us,  on  the  decisions  of  various  courts, 
notably,  New  York,  Massachusetts,  and  Wis- 
consin, and  on  the  language  of  the  New  York 
court  that  "that  kind  of  plunder  which  holds 
onto  the  property,  but  pleads  the  doctrine  of 
ultra  vires  against  the  obligation  to  pay  for 
it,  has  no  recognition  or  support  in  the  laws 
of  this  state."  We  refer  to  2  Cook  on  Corpo- 
rations, p.  1608,  and  notes.  We  subscribe  to 
that  doctrine  in  the  particular  case  we  have 
in  hand,  and,  if  it  be  true  that  the  federal 
courts  would  hold  differently,  we  respectfully 
decline  to  follow  them ;  but  we  do  not  think 
it  would  be  so  held  in  the  federal  courts  on 
the  facts  of  the  case  at  bar.  The  view  we 
have  taken  of  this  case  does  not  at  all  affect 
the  advisory  opinion  in  Woodberry  v.  Mc- 
Clurg,  78  Miss.  836,  29  South.  514,  which  case 
had  reference  to  the  propriety  of  a  charter 
being  approved  by  the  Attorney  General, 
which  charter  expressly  authorized  the  pur- 
chase of  the  stock  in  other  corporations. 
Affirmed. 


BROCK  v.  STATE.   (No.  12,849.) 

(Snpreme  Court  of  Mississippi.   April  20,  1908.) 

Homicide  — Defenses— Insanity— Evidence— 
Admissibility. 

Where  the  case  of  the  state  established  mur- 
der without  any  justifying  circumstance,  and  the 
only  defense  attempted  was  that  accused  was  in- 
sane, it  was  error  to  so  restrict  accused  in 
making  his  defense  as  to  deny  to  him  a  fair  and 
impartial  trial,  by  sustaining  objections  to  ques- 
tions asked  witnesses  touching  the  question  of 
insanity,  though  the  manner  of  putting  some  of 
the  questions  was  not  in  the  approved  form. 

Appeal  from  Circuit  Court,  Lamar  County; 
W.  H.  Cook,  Judge. 

John  Brock  was  convicted  of  murder,  and 
he  appeals.  Reversed  and  remanded. 

O.  G.  Mayson,  J.  T.  Garroway,  and  Frank 
Johnston,  for  appellant  Geo.  Butler,  Asst. 
Atty.  Gen.,  for  the  State. 

MAYES,  J.   If  the  testimony  for  the  state 

Is  to  be  accepted  as  true,  the  case  made  is 
one  of  the  most  shocking  and  wanton  mur- 
ders possible  to  be  conceived  of.    The  only  de- 
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fense  attempted  by  Mr.  Brock,  and,  we  may 
add,  under  the  facts  of  this  record,  about  the 
only  defense  which  It  was  possible  for  him  to 
make,  was  that  he  was  Insane  when  he  killed 
Louis  Kobler.  This  defense  was  attempted 
to  be  made  by  him;  but  every  time  any  ques- 
tion was  asked  any  witness  touching  the 
question  of  insanity  it  was  promptly  objected 
to  by  the  state  and  as  promptly  sustained  by 
the  court.  It  may  be  that  the  manner  of 
putting  some  of  the  questions  was  not  In 
the  exact  approved  form;  but  the  court  should 
have  allowed  an  examination  along  these 
lines. 

In  the  testimony  offered  on  behalf  of  the 
state  there  does  not  appear  to  have  been  but 
one  objection  made,  and  this  was  withdrawn. 
The  witnesses  who  were  present  when  this 
killing  took  place,  without  contradiction, 
make  out  a  case  of  cold,  unprovoked,  delib- 
erate assassination.  On  the  case  made  by 
the  state,  there  Is  not  a  justifying  circum- 
stance. It  could  be  accounted  for  on  the 
score  of  Innocence  In  but  one  way,  and  that 
was  that  the  party  perpetrating  the  crime 
was  insane  at  the  time.  In  reading  over  the 
record  we  are  forced  to  reach  the  conclusion 
that  the  appellant  was  so  restricted  In  mak- 
ing about  the  only  defense  it  was  possible 
for  blm  to  make  that  he  was  denied  a  fair 
and  impartial  trial. 

This  being  our  view,  the  case  Is  reversed 
and  remanded. 


UNGER  &  CO.  v.  ABBOTT.   (No.  13.002.) 

(Supreme  Court  of  Mississippi.   April  20,  1908.) 

Sales— Pubchase  op  Stolen  Goods— Bona 
Fide  Pubchasebs— Caveat  Emptob. 

A  negro,  sent  to  a  compress  with  cotton 
by  his  employer,  with  instructions  to  have  the 
cotton  weighed  and  bring  the  slips  and  samples 
home,  delivered  the  cotton  as  his  own,  got  the 
slips,  samples,  and  warehouse  receipt,  and  sold 
it,  absconding  with  the  money.  Jlcld,  that  the 
owner  was  entitled  to  recover  the  cotton,  as 
it  remained  his  property  until  he  or  some  au- 
thorized agent  disposed  of  it;  the  rule  of  "ca- 
veat emptor"  being  applicable. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  |§  602-606.] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  T.  Dunn,  Judge. 

Replevin  by  F.  M.  Abbott  against  Unger 
&  Co.  Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed. 

F.  G.  Barry,  for  appellants  Ivy  &  MI11- 
saps,  for  appellee. 

CALIIOON,  J.  Appellee  sent  his  cotton  to 
town  by  a  negro  laborer,  with  instructions 
to  haul  it  to  the  compress,  have  It  weighed, 
and  bring  the  slips  and  samples  home.  The 
negro  did  carry  It  to  the  compress,  but  put 
it  there  as  his,  got  the  slips  and  samples,  and 
the  warehouse  receipt,  and  took  it  to  appel- 
lants, Unger  &  Co.,  to  whom  he  sold  it,  and 
then  Immediately  left  for  parts  unknown. 


Mr.  Abbott  brought  replevin  for  the  cotton, 
and  recovered,  and  Unger  &  Co.  appeal. 

It  was  Mr.  Abbott's  cotton,  and,  we  think, 
necessarily  remained  his  cotton  until  he  or 
some  authorized  agent  disposed  of  It.  This, 
we  think,  always  was  the  law  In  the  state  of 
Mississippi,  and  Is  still  so.  Messrs.  Unger  & 
Co.  are  to  be  condoled  with  for  their  loss  by 
this  swindle;  but  their  misfortune  cannot 
affect  the  right  of  Mr.  Abbott  to  have  his 
cotton.  In  our  view,  counsel  for  appellant 
was  right  in  his  first  Impression  of  the  law, 
which  he  so  frankly  states  In  his  written  ar- 
gument. "Caveat  emptor"  applies.  Affirmed. 


LEEKE  v.  GULF  &  S.  L  R.  CO. 
(No.  12,844%.) 

(Supreme  Court  of  Mississippi.   April  13,  1008.) 

Carriers  —  Carriage  of  Passengers  —  Ac- 
tions fob  Injubies— Questions  fob  Juby. 
In  an  action  against  a  carrier  for  personal 
injuries  received  during  a  collision  caused  by  a 
misplaced  switch,  whether  defendant  was  negli- 
gent in  allowing  its  train  to  exceed  the  speed 
limit,  or  in  having  the  switch  unlocked  at  the 
time  of  the  accident,  and  whether  the  switch  was 
misplaced  by  a  miscreant,  and  not  by  defendant's 
employe^  held,  under  the  evidence,  to  be  ques- 
tions for  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  58  1315-1325.] 

Appeal  from  Circuit  Court,  Lamar  Coun- 
ty ;  W.  H.  Cook,  Judge. 

W.  B.  Leeke  brought  an  action  against  the 
Gulf  &  Ship  Island  Railroad  Company  for 
damages  for  Injuries  received  while  be  was 
a  passenger  on  one  of  defendant's  passenger 
trains.  After  all  the  evidence  was  In,  the 
court  gave  a  peremptory  Instruction  to  find 
for  the  defendant,  and  plaintiff  appeals.  Re- 
versed. 

The  record  discloses  the  following  facts: 
That  the  train  on  which  plaintiff  was  a  pas- 
senger was  running  in  the  corporate  limits 
of  the  town  of  Lumberton  at  a  greater  rate 
of  speed  than  six  miles  an  hour;  that  the 
train  turned  from  the  main  line  and  ran  up- 
on a  siding;  that  the  train  collided  with 
some  cars  of  the  defendant  standing  on  the 
siding,  and  came  to  a  sudden  stop;  that  this 
collision  caused  plaintiff  to  fall  In  the  car 
and  receive  the  injuries  sued  for.  There 
is  a  controversy  as  to  the  proximate  cause 
of  the  accident  The  defendant  contends 
that  some  person,  not  an  employe  of  the  rail- 
road company,  was  standing  near  the  switch, 
and  just  before  the  engine  reached  the  sta- 
tion this  person  wrongfully  turned  the 
switch,  so  as  to  make  the  train  depart  from 
the  main  line  and  go  upon  the  side  track ; 
that  although  the  engine  and  train  were 
equipped  with  modern  appliances,  and  the 
engineer  used  diligence  In  keeping  a  lookout, 
and  in  fact  saw  the  miscreant  turn  the 
switch,  and  did  all  he  could  to  stop  the  train, 
yet  in  spite  of  bis  efforts  a  collision  result- 
ed, which  caused  the  train  to  come  to  a  sud- 
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den  stop.  Defendant  further  contends  that 
the  collision  was  a  slight  one,  and  would 
hare  resulted  just  the  same  in  case  the  train 
had  been  running  only  six  miles  per  hour 
(the  lawful  rate),  Instead  of  at  a  greater 
rate,  as  was  shown  by  the  testimony,  and 
that  If  It  was  negligence  on  the  part  of  the 
defendant  to  run  at  a  rate  greater  than  six 
miles  per  hour  within  the  corporate  limits, 
or  If  it  was  negligence  In  allowing  the  switch 
to  remain  unlocked,  yet  the  act  of  the  third 
person  in  unlawfully  turning  the  switch  was 
the  proximate  cause  of  the  injury.  Plaintiff 
contends  that  It  was  negligence  on  the  part 
of  defendant  to  run  its  train  within  the  cor- 
porate limits  of  the  town  of  Lumberton  at 
a  greater  rate  of  speed  than  six  miles  per 
hour ;  that  it  was  negligence  on  the  part  of 
the  defendant  to  allow  the  switch  in  ques- 
tion to  be  and  remain  unlocked  at  the  time 
of  the  accident;  that  the  switch  was  not, 
In  fact,  turned  at  the  time  stated  by  the  en- 
gineer; that  he  was  not  keeping  a  lookout, 
as  was  testified  by  him ;  that  the  switch  was 
not  turned  by  a  miscreant;  that,  even  ad- 
mitting that  the  switch  was  turned  by  a  mis- 
creant, still  It  did  not  follow  as  a  matter  of 
law  that  defendant  Is  liable,  but  that  is  a 
question  to  be  submitted  to  a  jury. 

J.  C.  Street  and  Mounger  &  Mounger,  for 
appellant  Jas.  H.  Neville,  R.  L.  Dent,  and 
McWIUle  ft  Thompson,  for  appellee. 

WHITFIELD,  0.  J.  It  was  manifest  er- 
ror on  the  part  of  the  court  below  to  give 
the  peremptory  Instruction.  The  question  as 
to  whether  any  miscreant  did  misplace  the 
switch,  as  well  as  the  other  questions  Involv- 
ed, should  have  been  determined  by  the  jury 
on  the  testimony.  See,  for  the  principle  con- 
trolling the  matter,  the  very  accurate  note 
to  Robertson  v.  Dodge,  81  Am.  Dec.,  at  pages 
268-270. 

Reversed  and  remanded. 


OVERSTREET  ft  GRIFFIS  v.  CANTRELL. 

(No.  13,063.) 
(Supreme  Court  of  Mississippi.   April  13,  1908.) 

Quieting  Title— Proceedings— Evidence. 

Evidence  in  an  action  to  quiet  title  consid- 
ered, and  held  to  show  that  the  deed  under  which 
plaintiff  claimed  was  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  §  91.] 

Appeal  from  Chancery  Court,  Perry  Coun- 
ty; T.  A.  Wood,  Chancellor. 

Action  by  Mrs.  Leo  Williamson  Cantrell 
against  Overstreet  ft  Grlffls.  Decree  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

This  Is  a  bill  in  chancery  by  appellee  here 
to  acquire  the  title  to  two  certain  lots,  de- 
scribed as  "lots  4  and  5,  of  block  2,  of  the 
W.  H.  Carpenter  survey  of  Beaumont,  Miss.," 
alleged  to  be  the  property  of  complainant, 
and  seeking  to  cancel  the  claim  of  the  de- 


fendants to  said  lots  as  a  cloud  upon  com- 
plainant's title.  Complainant  alleged  that 
she  acquired  title  to  said  lots  from  Bradley 
and  wife  and  Boulton  and  wife,  former  own- 
ners  of  the  land  on  which  the  town  of  Beau- 
mont is  located;  that  said  tract  of  land 
was  surveyed  by  W.  H.  Carpenter,  and  com- 
plainant purchased  the  lots  as  designated  by 
the  Carpenter  survey.  The  evidence  shows 
that  the  Carpenter  survey  was  never  record- 
ed, but  that  it  was  lost  and  could  not  be 
found.  Mr.  Carpenter  testified  to  these  facts, 
and  further  stated  that  he  was  unable  to 
tell,  from  memory,  data,  or  otherwise,  ex- 
actly where  lots  4  and  5,  of  block  2,  of  his 
survey  were.  After  the  Carpenter  survey  had 
been  made,  and  after  complainant  had  pur- 
chased her  lots,  another  survey  was  made 
by  one  Hydrlck,  and  many  lots  in  Beaumont 
were  sold  under  this  latter  survey,  among 
the  purchasers  being  the  defendants,  Over 
street  ft  Grlflis.  This  Hydrlck  survey  was 
properly  recorded.  The  chancellor  held  that 
the  defendants  had  notice  of  the  claim  of  ti- 
tle of  complainant  at  the  time  defendants 
acquired  their  title,  and  rendered  a  decree 
canceling  defendants'  claim  of  title  in  so  far 
as  the  same  affected  complainant's  title  to 
said  land.  From  this  decree  the  defendants 
appeal. 

N.  0.  Hill,  for  appellants.  Stevens,  Ste- 
vens ft  Cook,  for  appellee. 

WHITFIELD,  Q  J.  It  Is  perfectly  mani- 
fest from  the  testimony  In  this  record.  In- 
cluding the  deed  to  Mrs.  Williamson  under 
the  alleged  Carpenter  survey,  that  the  de- 
scription in  the  first  deed  to  Mrs.  Williamson 
under  the  Carpenter  survey  is  absolutely 
void.  The  testimony  of  Mr.  Carpenter  him- 
self is  decisive  against  the  appellee. 

The  decree  is  reversed,  and  the  cause  re- 
manded. 


EDWARDS  v.  KINGSTON  LUMBER  CO. 
(No.  13,195.) 

(Supreme  Court  of  Mississippi.   April  13,  1908.) 

1.  Justices  of  the  Peace— Justice  Holding 
Two  Courts— Proper  Court  fob  Retubn 
of  Wbit— Garnishment. 

Ann.  Code  1892,  §  2130,  provides  that  all 
writs  of  garnishment  are  returnable  "to  the  term 
of  the  court  to  which  the  garnishment  may  b* 
returnable."  Section  2140  requires  an  answer 
to  the  garnishee  process  by  noon  on  the  return 
day  of  the  writ.  Section  2395  gives  a  justice 
of  the  peace  jurisdiction  coextensive  with  his 
county.  Section  2399  provides  that  the  justices 
shall  hold  regular  terms  of  their  courts  at  such 
times  as  they  may  appoint  not  exceeding  two, 
and  not  less  than  one,  in  every  month,  and  all 
process  shall  be  returnable  and  all  trials  shall 
take  place  at  such  regular  terms.  Section  2401 
provides  that  process  s>iall  be  made  returnable 
to  the  next  term  of  his  ••ourt.  Held,  that  where 
a  justice  of  the  peac*  ••eld  a  term  of  court  In 
two  different  parts  of  Me  county,  about  18  miles 
apart,  and  rendered  _-jdgment  and  issued  a 
writ  of  garnishment  at  one  of  the  places,  the 
writ  was  properly  maue  returnable  to  the  next 
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regular  term  of  his  court  held  at  that  place, 
though  he  would  hold  an  intervening  term  at 
the  other  place. 

2.  Appeal — Disposition  of  Cask— Remand. 

Where  two  points  are  made  in  a  case,  and 
the  lower  court  makes  no  finding  as  to  one, 
though  the  court's  decision  on  the  other  point  , 
be  erroneous,  final  judgment  may  not  be  ren- 
dered on  appeal,  but  the  case  must  be  remanded. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §8  4004-4615.] 

Appeal  from  Chancery  Court,  Jones  Coun- 
ty; J.  L.  McCaskill,  Chancellor. 

Action  by  the  Kingston  Lumber  Company 
against  J.  M.  Edwards  to  enjoin  a  sale  on  a 
default  Judgment  In  garnishment  proceedings 
before  a  Justice  of  the  peace.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

R.  E.  Halsell  and  W.  R.  Harper,  for  appel- 
lant  Shannon  &  Street,  for  appellee. 

CALHOON,  J.  The  Justice  of  the  peace 
in  Jones  county,  for  his  own  convenience  and 
the  convenience  of  the  public,  held  a  term  of 
court  In  two  different  parts  of  the  county. 
One  of  these  places  was  Laurel,  and  the  oth- 
er was  at  a  place  called  Summerland  In  some 
places  in  the  record,  and  in  other  places  it 
is  called  Gitano.  J.  M.  Edwards  got  a  Judg- 
ment in  the  court  of  that  officer  at  Laurel 
on  January  21,  1905,  and  a  writ  of  garnish- 
ment was  Issued  against  the  Kingston  Lum- 
ber Company.  That  writ  the  Justice  made 
returnable  to  the  next  term  of  his  court  | 
which  was  to  be  held  at  Laurel,  and  not  to 
the  Intervening  court  which  he  held  at  Gi- 
tano, some  18  miles  distant  from  Laurel ;  and 
at  Laurel  Judgment  by  default  was  taken 
against  the  garnishee.  Levy  having  been 
made  and  a  sale  being  about  to  take  place, 
Mr.  Edwards,  the  plaintiff  in  the  Judgment, 
and  the  proper  officers,  were  enjoined;  and, 
the  pleadings  and  proof  showing  this  condi- 
tion of  things,  the  chancellor  on  final  hearing 
held  "that  the  writ  of  garnishment  issued  by 
the  justice  of  the  peace  is  void,  for  the  reason 
that  It  w.as  not  made  returnable  to  the  first 
term  of  the  justice's  court  to  be  held  more 
than  five  days  after  the  Issuance  of  the  writ; 
that  said  writ  should  have  been  made  return- 
able on  Friday,  the  3d  day  of  February,  1905, 
which  the  court  finds  was  a  general  term  of 
the  said  justice's  court,  Instead  of  the  18th 
day  of  February,  which  the  court  finds  was 
also  a  regular  term  of  court,  but  the  second 
term  from  the  date  of  the  Issuance  of  said 
writ  of  garnishment." 

So  we  find  the  actual  case  to  be  a  com- 
plaint that  on  the  judgment  issued  at  Laurel 
the  writ  of  garnishment  should  not  have  been 
made  returnable  to  the  next  regular  term  at 
Laurel,  but  to  the  intervening  regular  term 
at  Gitano,  in  which  court,  as  a  matter  of 
fact,  there  never  had  been  any  proceedings 
whatever.  We  find  by  section  2180,  Ann- 
Code  1892,  all  such  writs  are  returnable  to 
"the  term  of  the  court  to  which  the  garnish- 
ment may  be  returnable.'*    Section  2140  of 


that  Code  requires  an  answer  to  the  gar- 
nishee process  "by  noon  on  the  return  day  of 
the  writ."  By  section  2395  a  Justice  of  the 
peace  has  Jurisdiction  "coextensive  with  his 
county."  By  section  2399  it  is  provided  that 
the  Justices  "shall  hold  regular  terms  of 
their  courts  at  such  times  as  they  may  ap- 
point, not  exceeding  two  and  not  less  than 
one  in  every  month,  and  at  such  convenient 
place  in  their  districts  as  they  may  desig- 
nate, and  all  process  shall  be  returnable  and 
all  trials  shall  take  place  at  such  regular 
terms."  Section  2401  provides  that  "process 
shall  be  made  returnable  to  the  next  term 
of  his  court."  In  view  of  all  the  provisions 
of  the  statute,  it  is  our  opinion  that  the  pro- 
cess of  garnishment  was  properly  returnable 
to  the  next  regular  term  of  court  to  be  held 
at  the  place  where  the  original  judgment  was 
obtained.  Any  other  view  would  produce  the 
absurd  result  of  a  judgment  In  the  court  at 
one  place,  and  a  garnishment  to  pay  that 
Judgment  in  practically  another  court  at  an- 
other place  18  miles  away,  thus  giving  piece- 
meal trials. 

We  therefore  think  that  the  decree  of  the 
court  was  erroneous,  and  we  should  In  con- 
sequence enter  a  final  decree  here ;  but,  owing 
to  the  fact  that  another  point  is  made  In  the 
case,  which  is  that  the  writ  of  garnishment 
was  never  served  on  the  appellees  as  a  matter 
of  fact  and  the  chancellor  made  no  finding 
as  to  this,  and  as  we  are  simply  a  revisory 
court,  and  cannot  either  reverse  or  affirm  on 
a  matter  not  acted  on,  this  case  must  be  re- 
versed, and  also  remanded. 


EATON  et  al.  v.  KOLA  LUMBER  CO. 
(No.  13,116.) 

(Supreme  Court  of  Mississippi.   April  13,  1908.) 

1.  Equity— Bill— Gbounds  fob  Relief. 

A  bill  by  the  widow  and  minor  children  of 
a  decedent  which  alleged  that  decedent  was  the 
owner  of  land  described ;  that  he  died  intes- 
tate, leaving  plaintiffs  as  his  heirs  at  law ;  that 
after  decedent's  death  the  widow  signed  an  in- 
strument purporting  to  be  an  option  to  sell  the 
timber  on  the  land;  that  the  instrument  was 
void ;  that  the  signature  of  the  widow  was  ob- 
tained by  fraud:  that  the  children  were  minors, 
and  incapable  of  conveying ;  that  the  purchaser 
of  the  timber  had  entered  on  the  land  and  that 
his  claim  to  the  timber  cast  a  cloud  on  com- 
plainants' title — and  which  prayed  that  the  pur- 
chaser's claim  be  canceled,  and  that  he  be  re- 
strained from  removing  the  timber,  and  for  an 
accounting  for  damages  for  trespass,  and  that 
the  timber  should  be  sold  for  partition  of  the 
proceeds  among  the  joint  owners  thereof,  stated 
a  cause  of  action  for  equitable  relief,  though 
it  might  not  entitle  complainants  to  all  the  re- 
lief demanded. 

2.  Same— Demubbeb— Admissions  bt. 

Facts  alleged  in  a  bill  demurred  to  are  ad- 
mitted to  be  true  by  the  demurrer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  8  494.] 

Appeal  from  Chancery  Court,  Covington 
County;  T.  A.  Wood,  Chancellor. 
Suit  by  Mrs.  M.  J.  Eaton  and  others  against 
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the  .Kola  Lumber  Company.  From  a  judg- 
ment sustaining  a  demurrer  to  the  bill,  and 
dismissing  it,  complainants  appeal.  Reversed 
and  remanded. 

Mrs.  M.  J.  Eaton  and  her  six  minor  chil- 
dren filed  a  bill  In  chancery  alleging  that 
Wan.  R.  Eaton  was  the  owner  by  patent  from 
the  government  of  the  land  described  In  the 
bill ;  that  said  Wm.  R.  Eaton  died  Intestate, 
leaving  the  appellants,  his  widow  and  chil- 
dren, as  his  heirs  at  law,  each  of  the  appel- 
lants taking  an  undivided  one-seventh  Inter- 
est in  said  estate;  that  said  land  was  prin- 
cipally valuable  for  the  pine  timber  situated 
thereon;  that,  after  the  death  of  Wm.  R. 
Eaton,  Mrs.  M.  J.  Eaton,  one  of  the  appel- 
lants, signed  a  written  instrument,  which 
purports  to  be  an  option  to  sell  to  the  Kola 
Lumber  Company  all  the  pine  timber  on  said 
land.  The  bill  alleges  that  this  Instrument 
is  void  because  of  uncertainty,  and  because 
it  conveyed  no  interest  in  the  land,  but  mere- 
ly an  agreement  to  convey  the  timber,  which 
was  never  consummated;  that  the  signature 
of  Mrs.  Eaton  was  obtained  by  fraud,  through 
misrepresentation  of  the  agent  of  the  defend- 
ant; and  that  six  of  the  appellants,  at  the 
time  of  the  filing  of  the  suit,  were  under  21 
years  of  age,  and  therefore  not  capable  of 
conveying.  The  bill  further  alleges  that  the 
defendant  lumber  company  had  entered  upon 
the  land  and  cut  part  of  the  timber  there- 
from, and  that  the  claim  of  the  defendant 
to  title  in  this  timber  casts  a  cloud  upon 
complainants'  title.  The  prayer  of  the  bill  Is 
that  the  claim  of  the  defendant  be  canceled, 
that  an  injunction  be  issued  restraining  ap- 
pellee from  removing  timber,  and  for  an  ac- 
counting for  damage  arising  by  reason  of 
trespass.  The  bill  further  prays  that  the 
timber  be  sold  for  partition  of  the  proceeds 
among  the  joint  owners  thereof. 

Appellee  answered,  denying  fraud,  and  de- 
murred to  the  bill  on  the  following  grounds: 
*'(l)  The  bill  seeks  to  make  the  defendant  a 
party  to  a  partition  suit,  when  the  bill  shows 
upon  its  face  that  the  defendant  is  neither 
a  joint  tenant,  tenant  in  common,  or  co-par- 
cener, having  an  estate  in  possession  or 
right  of  possession.  (2)  The  bill  seeks  to  join 
In  this  litigation  the  minor  heirs  of  W.  J. 
Eaton,  notwithstanding  the  bill  shows  on  Its 
face  there  Is  no  Issue  between  said  heirs 
and  defendant.  (8)  The  bill  does  not  allege 
that  the  property  Is  not  subject  to  partition 
In  kind." 

Watklns  &  Watklns,  for  appellants.  Mc- 
intosh Bros.,  for  appellee. 

MATES,  J.  The  decree  of  the  court,  sus- 
taining the  demurrer  and  dismissing  this  bill, 
was  Improper.  The  complainant  may  not  be 
entitled  to  all  the  relief  prayed  for;  but  under 
the  facts  alleged,  if  admitted  to  be  true,  and 
the  demurrer  does  this,  she  Is  entitled  *o  some 
relief. 

Reversed  and  remanded. 


MOBILE,  J.  &  K.  C.  R.  CO.  v.  KRANFIELD. 

(No.  12,8Sa) 
(Supreme  Court  of  Mississippi   April  20,  1908.) 

Oarbiebs— Ejecting  Passengers— Damages. 

Where,  in  an  action  agaiust  a  carrier  for 
ejecting  a  passenger,  the  passenger  testified  that 
an  agent  of  the  carrier  ordered  him  to  leave  the 
train  and  cursed,  but  that  the  language  of  the 
agent  was  not  heard  by  any  one  else,  and  the 
evidence  showed  that  the  passenger  did  not  sus- 
tain any  great  shock  by  reason  of  the  manner 
of  his  expulsion,  a  verdict  of  $2,500  was  ex- 
cessive, and  will  be  reduced  to  $750. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  S§  1483-1481.] 

Appeal  from  Circuit  Court,  Choctaw  Coun- 
ty; J.  T.  Dunn,  Judge. 

Action  by  Luther  Kranfleld,  by  C  N.  Kran- 
field,  next  friend,  against  the  Mobile,  Jack- 
son &  Kansas  City  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Conditionally  affirmed. 

May,  Flowers  &  Whitfield,  for  appellant 
Alexander  &  Alexander  and  Geo.  B.  Power, 
for  appellee. 

WHITFIELD,  a  J.  This  suit  sounds  in 
tort,  and  must  be  viewed  as  an  action  to  re- 
cover punitive  damages  for  the  willful  and 
wanton  expulsion  of  the  appellee  from  the 
train  of  appellant.  Since  it  is  a  suit  in  tort 
for  punitive  damages,  all  that  Is  said  In  the 
briefs  on  either  side  about  the  annulment  of 
the  train,  and  about  the  refusal  of  the  sec- 
ond and  third  Instructions  asked  by  the  de- 
fendant with  respect  to  the  annulment  of  the 
train,  may  be  put  wholly  out  of  view,  since 
those  Instructions,  and  all  that  Is  said,  one 
way  or  the  other,  about  the  annulment  of  the 
train,  have  nothing  whatever  to  do  with  the 
real  point  In  Issue — whether  the  railroad  com- 
pany is  liable  for  punitive  damages  on  ac- 
count of  the  manner  of  the  expulsion  of  the 
plaintiff  from  the  train. 

It  Is  most  earnestly  Insisted,  and  very 
strongly  and  persuasively  argued,  that  this  Is 
a  sham  suit,  and  that  there  Is  no  liability 
on  the  part  of  the  railroad  company,  and 
that  this  appears  from  the  fact  that  some  of 
the  material  allegations  of  tbe  original  dec- 
laration were  manifestly  unfounded,  and  ad- 
mitted to  be  so,  on  the  cross-examination  of 
the  plaintiff,  by  the  plaintiff  himself.  We 
cannot  accept  this  view.  It  was  for  the  Jury 
to  pass  upon  the  testimony  of  the  plaintiff, 
and,  whatever  may  be  the  objections  that 
may  be  pointed  out  to  parts  of  that  testi- 
mony, It  cannot  be  said  that  the  Jurjr  were 
not  warranted  In  believing  it  to  be  substan- 
tially true.  It  Is  perfectly  clear  from  his 
testimony  that  the  assistant  ticket  agent  of 
the  railroad  company  sold  him  a  ticket  from 
Louisville  to  Ackerman,  and  gave  him  no  no- 
tice of  the  annulment  of  the  train,  although 
the  agent  well  knew  of  that  fact.  It  Is  true 
that  when  he  got  off  the  train  his  money  was 
refunded  and  he  delivered  up  the  ticket,  and 
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this  ended  the  contract  relation  between  the 
plaintiff  and  the  carrier;  but  all  this  la  be- 
side the  real  point,  which  Is,  as  stated,  wheth- 
er the  conduct  of  the  flagman  or  brakeman. 
whichever  It  was,  In  putting  the  plaintiff 
off,  was  so  willful  and  wanton  as  to  warrant 
tue  Imposition  of  punitive  damages.  The 
plaintiff  himself  admits  frankly  that  there 
was  no  loud  talking  by  the  flagman  or  brake- 
man; that  the  flagman  or  brakeman  did  not 
curse  him  directly,  or  abuse  him.  He  says, 
in  fact,  that  they  talked  in  so  low  a  tone  that 
he  did  not  suppose  anybody  else  heard  what 
the  brakeman  said,  except  him,  not  even  per- 
sons sitting  In  Immediate  nearness  to  him 
in  the  coach.  This  certainly  Is  an  extraordi- 
nary statement — one  hard  to  credit — but  one 
which  the  Jury  did  credit,  and  which  we 
cannot  say  they  were  without  warrant  in 
crediting. 

Coming  to  the  specific  language  used,  upon 
which  the  propriety  of  this  verdict  must 
turn,  It  is  thus  stated  by  the  plaintiff.  In 
fact,  he  makes  two  statements  about  it  not 
entirely  in  accord.  On  page  6  of  the  record 
he  says:  "I  started  in  and  got  on  the  back 
end  of  the  platform,  and  started  In  to  get  a 
seat,  and  a  fellow  there  says:  'Where  are 
you  going?  I  says:  'I  am  going  to  Acker- 
man.'  And  he  says:  'I  don't  reckon  you  are 
going  on  this  train.'  And  I  says:  'Why?' 
And  he  says:  'Because  you  can't  go.  I  said 
you  couldn't  go,  and  that  is  enough.'  And  I 
says:  'I've  got  some  particular  business  in 
Ackerman.  I've  got  to  go.'  And  he  says: 
'You  can't  go  on  this  train.  Get  off.'  And  I 
says:  'Well,  I  don't  see  why.  I've  got  a 
ticket'  And  I  showed  him  my  ticket,  and  I 
says:  'The  agent  told  me  I  could  go  on  this 
particular  train,  and  I've  got  to  go.'  And  he 
says:  'You  can't  go.  Get  off.'  And  I  says: 
'Well,  I  can't  see  why.'  And  he  says: 
'That's  enough,  God  damn  It.  I  said  get  off.' 
And  I  says:  'All  right  I  don't  want  to  have 
any  trouble  with  you,  but  I  want  to  go  to 
Ackerman.'  He  says:  'By  God,  you  can't  go. 
Get  off.'  And  I  got  off  the  train."  It  will  be 
observed  here  that,  when  he  first  makes  the 
flagman  or  brakeman  say,  "Get  off,"  he  twice 
gives  the  language  in  simply  that  form, 
"Get  off,"  without  any  profane  additions, 
and  it  Is  only  at  last  that  be  makes  these  ad- 
ditions. On  page  11  of  the  record  In  his 
cross-examination  he  states  as  follows,  after 
having  first  stated  that  he  did  not  know  what 
officer  It  was,  or  employe,"  who  put  him  off, 
that  be  did  not  think  it  was  the  conductor, 
that  he  thought  it  was  a  brakeman,  and  that 
he  had  never  seen  him  before  or  since:  Re- 
ferring to  the  language  used  by  the  flagman 
or  brnkeman,  he  says:  "He  [I.  e.,  the  flag- 
man] says:  'By  God,  you  can't  go.  God 
damn  It,  get  off  here."  It  must  be  conceded, 
on  the  one  band,  that  this  passes  any  bounds 
to  be  embraced  by  mere  "brusqueness,"  what- 


ever may  have  been  the  meaning  of  that 
word  as  once  used  by  this  court  But  It 
must  also  be  said,  In  fairness  and  justice  to 
the  railroad  company,  that  the  testimony  of 
this  plaintiff  Is  so  remarkable — comes  in  such 
a  questionable  form — that  it  should  not  par- 
ticularly commend  Itself  to  a  fair-niinded 
Jury.  He  admits  that  In  talking  about  this 
wrong  to  his  stepfather  he  never  told  him  a 
word  about  the  cursing  or  abuse,  but  simply 
that  he  had  been  made  to  get  off.  A  Mr.  Fox, 
who  was  present,  states  that  he  saw  him  get 
off  of  the  front  end  of  the  train,  and  that  in 
a  conversation  with  him,  Immediately  upon 
his  getting  off,  he  never  said  a  word  about 
any  cursing  or  abuse.  It  will  further  be  ob- 
served that  the  cursing  is  not  directly  and 
personally  of  him.  The  language  used  is: 
"God  damn  It,  get  off." 

Whilst  therefore,  this  passes  any  limits  to 
be  embraced  in  the  word  "brusqueness,"  it 
must  nevertheless  be  kept  in  mind  that  the 
plaintiff  does  not  seem  to  have  been  greatly 
shocked  by  what  occurred;  that  he  himself 
says  It  was  all  in  a  low  tone  of  voice;  that 
he  could  have  suffered  no  humiliation  from 
any  one  having  heard  the  language,  since  he 
testified  that  nobody  did  hear  it;  and.  In 
short  it  Is  not  to  be  gathered  from  his  testi- 
mony that  he  sustained  any  great  shock  by 
reason  of  the  manner  of  bis  expulsion  as  re- 
lated by  himself;  and  yet  on  this  shadowy 
case,  the  Jury  have  actually  awarded  a  ver- 
dict of  $2,500  against  the  appellant.  No  such 
verdict  can  be  permitted  to  stand  on  a  case 
so  shadowy  and  unsubstantial  as  this  record 
discloses.  Accepting  the  plaintiff's  own  testi- 
mony, It  la  plain  that  he  sustained  no  great 
injury,  that  he  did  not  suffer  any  shock,  and 
that  be  endured  no  humiliation;  and  whilst 
the  language  was  in  a  manner  insulting,  and 
whilst  the  manner  of  the  expulsion  may  be 
said  to  have  been  willful,  it  was  neverthe- 
less, according  to  his  own  testimony,  so  quiet- 
ly managed  that  he  himself  seems  not  to 
have  had  his  feelings  greatly  ruffled,  or  to 
have  been  in  any  way  humiliated  by  the  con- 
sciousness that  others  than  himself  and  the 
brakeman  knew  anything  about  the  language 
used  towards  him.  There  must  be  some  pro- 
tection for  corporations  against  verdicts  that 
are  manifestly  Induced,  as  this  one  was,  by 
passion  and  prejudice.  They  must  be  held  to 
the  strictest  accountability  within  the  law. 
They  must  be  made  fully  and  thoroughly  to 
protect  their  passengers;  but  they  must,  at 
the  same  time,  be  accorded  justice  and  fair- 
ness In  the  courts  of  the  country. 

In  view,  therefore,  of  the  nature  of  the 
case  as  disclosed  by  the  plaintiff  himself,  we 
think  $750  Is  the  utmost  amount  that  should 
have  been  allowed  to  stand.  If  the  appel- 
lee will  remit  down  to  that  sum,  the  judg- 
ment will  be  affirmed;  If  not  It  will  be  re- 
versed, and  the  cause  remanded. 
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GRIFFIN  v.  HICKMAN.    (No.  13.031.) 

(Supreme  Court  of  Mississippi.   April  20,  1008.) 

Costs— Execution  fob  Costs  Against  Non- 
residents—Sale— Validity. 

A  sale  under  an  execution  issued  to  satisfy 
costs  taxed  against  a  surety  on  an  appeal  bond 
is  void,  where  the  execution  was  issued  and  the 
levy  made  in  one  county,  whereas  the  surety 
lived  in  another,  since  Code  1000,  §  073  (Ann. 
Code  1892,  |  89G),  requires  writs  of  execution, 
where  the  judgment  is  for  costs  only,  to  be  di- 
rected to  the  sheriff  of  the  county  where  the  per- 
son from  whom  recovery  is  sought  resides. 

Appeal  from  Chancery  Court,  Chickasaw 
County;  J.  Q.  Robins,  Chancellor. 

BUI  by  D.  E.  Hickman  against  J.  M.  Griffin. 
From  a  decree  for  complainant,  defendant  ap- 
peals. Affirmed. 

This  is  an  appeal  from  a  decree  of  the 
chancery  court  vacating  the  title  of  appellant 
to  lands  sold  under  execution;  the  execution 
being  issued  In  satisfaction  of  court  costs  tax- 
ed against  appellee  as  surety  on  the  appeal 
bond  of  one  convicted  of  a  misdemeanor. 

Bradford  &  Harrington,  for  appellant.  A. 
T.  Smith  and  Mayes  &  Longstreet,  for  ap- 
pellee. 

CALHOON,  J.  Appellee  was  the  surety  on 
the  appeal  bond  from  the  court  of  a  justice 
of  the  peace  of  a  man  who  was  in  that  court 
convicted  of  a  misdemeanor.  In  the  circuit 
court  his  appeal  was  dismissed,  and  there  was 
a  judgment  of  procedendo  to  the  justice  of 
the  peace,  and  a  judgment  of  damages  against 
defendant  and  the  sureties  on  his  appeal  bond 
for  costs  simply,  and  award  of  execution  for 
these  costs.  There  were  two  sureties  on  tne 
appeal  bond,  but  the  judgment  does  not  name 
either.  An  execution  was  Issued  from  the 
office  of  the  circuit  clerk  for  these  costs 
against  appellee  only.  This  execution  was  Is- 
sued and  the  costs  taxed  by  the  appellant,  J. 
M.  Griffin,  who  was  at  that  time  deputy  cir- 
cuit clerk.  These  costs  amounted  only  to 
f  10.70.  No  writ  of  execution  appears  in  the 
record,  but  the  sheriff's  deed  does  recite  that 
there  was  an  execution.  This  writ  of  execu- 
tion, or  whatever  It  was,  according  to  the 
sheriff's  deed,  was  levied  on  the  land  in  con- 
troversy, and  it  was  sold  and  bought  by  this 
deputy  circuit  clerk,  Griffin.  At  that  time 
Hickman,  the  appellee,  was  a  citizen  and  resi- 
dent of  Yalobusha  county ;'  the  judgment  and 
execution  having  been  Issued  from  the  circuit 
court  of  Chickasaw  county,  and  the  levy  made 
there.  The  purchase  price  of  the  land  was 
for  an  insignificant  sum,  and  the  appellee  filed 
his  bill  to  annul  and  vacate  Griffin's  title,  and 
the  chancery  court  annulled  it,  and  decreed  an 
accounting  for  the  timber  cut  by  Griffin. 

Several  points  are  raised  in  support  of  the 
chancellor's  decree:  First,  that  there  was  no 
valid  judgment,  because  the  record  produced 
does  not  show  where  the  court  was  organized 
or  where  the  judgment  was  found,  and  does 
not  name  the  parties  to  It;  second,  that  the 
judgment  under  which  the  land  was  sold  was 


void,  because  it  does  not  give  the  names  of 
the  sureties.  Another  point  is  that  the  land 
was  bought  by  Griffin,  who  was  the  deputy 
clerk  who  taxed  the  cost  and  issued  the  writ, 
and  the  writ  cannot  be  found,  and  its  absence 
cannot  be  supplied  by  recitals  in  the  sheriff's 
deed.  We  prefer  to  rest  our  judgment  on  a 
fourth  point,  without  considering  the  others. 
This  sale,  as  we  think,  was  void  because  sec- 
tion 806,  Ann.  Code  1802,  which  is  the  some 
as  section  073,  Code  1006,  requires  that  writs 
of  execution,  In  cases  where  the  Judgment  is 
for  costs  only,  shall  be  directed  to  the  sheriff 
of  the  county  where  the  party  from  whom  the 
money  is  sought  to  be  made  resides.  In  the 
case  before  us  Mr.  Hickman,  the  appellee,  was 
a  resident  of  Yalobusha  county,  and  not  a  resi- 
dent of  Chickasaw  county,  where  the  judgment 
for  costs  was  rendered. 
Affirmed. 


CUDAHY  PACKING  CO.  v.  HIBOU. 
(No.  12,051.) 
(Supreme  Court  of  Mississippi.   April  13,  1008.) 

1.  Partnership— The  Relation— Creation. 

An  agreement  may  make  a  partnership  by 
its  phraseology  and  legal  construction,  regard- 
less of  intent,  or  even  against  its  express  repu- 
diation of  such  intent. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §  4.] 

2.  Same. 

A  bona  fide  creditor,  receiving  payment  of 
his  debt  by  installment  or  otherwise  out  of  the 
business,  is  not  thereby  made  a  partner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §§  15-18.] 

3.  Same— As  to  Third  Persons. 

An  agreement  whereby  one  advanced  money 
and  goods  to  a  certain  amount  to  another  to  con- 
duct a  business,  out  of  the  net  profits  whereof 
the  notes  evidencing  the  loan  were  to  be  paid, 
such  net  profits  after  payment  of  the  notes  to 
be  divided  between  the  parties  as  a  further  con- 
sideration for  the  money  and  goods,  did  not 
create  a  partnership  as  to  third  persons  before 
payment  of  the  notes;  there  being  no  commun- 
ity of  interest  in  the  stock  of  goods,  etc.,  or 
joint  ownership  In  the  business,  and  neither 
party  being  agent  for  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  §§  15-18,  30,  31.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; J.  N.  Bush,  Judge. 

Action  by  the  Cudahy  Packing  Company 
against  Caroline  Hibou,  as  administratrix, 
etc.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. . 

This  action  was  begun  by  the  Cudahy 
Packing  Company  against  Hibou  for  supplies 
furnished  one  Hoxle;  plaintiff's  contention  be- 
ing that  Hibou  was  a  partner  in  the  business 
conducted  by  Hoxie.  The  case  was  tried  by 
the  judge,  a  Jury  being  waived. 

Bryson  &  Dabney,  for  appellant  Smith, 
Hlrsh  &  Landau,  for  appellee. 

CALHOON,  J.  This  action  was  originally 
brought  against  Louis  Hibou  for  divers  arti- 
cles alleged  to  have  been  sold  to  him  by  the 
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appellant  During  the  progress  of  the  litiga- 
tion Louis  Hibou  died,  and  the  case  was  re- 
vived in  the  name  of  Caroline  Hlbou,  admin- 
istratrix of  his  estate.  The  case  was  tried 
on  an  agreed  state  of  facts,  which,  notwith- 
standing prolixity,  we  reproduce.  It  is  as 
follows: 

"This  agreement,  made  and  entered  Into 
this  15th  day  of  October,  1904,  by  and  be- 
tween L.  Hibou  of  VIcksburg,  Miss.,  party 
of  the  first  part,  and  Magruder  'Hoxle,  of 
VIcksburg,  Miss.,  party  of  the  second  part, 
witnesseth:  Whereas,  the  said  party  of  the 
second  part  desires  to  engage  hi  the  saloon, 
restaurant,  and  hotel  business,  and  In  that 
certain  building  numbered  112  Levee  street 
in  VIcksburg,  Miss.,  and  for  that  purpose  de- 
sires that  said  party  of  the  first  part  shall 
advance  him,  said  party  of  the  second  part, 
certain  sums  of  money,  and  furnish  goods, 
wares,  and  mechandise  aggregating  in  value 
four  thousand  and  twenty  dollars  and  five 
cents  ($4,020.05):  Now,  therefore,  It  Is  ex- 
pressly understood  and  agreed  between  the 
said  parties  that,  In  consideration  of  the  said 
party  of  the  first  part  furnishing  the  said 
party  of  the  second  part  said  money,  goods, 
wares,  and  merchandise  of  the  value  afore- 
said, the  said  party  of  the  second  part  shall 
give  his  entire  time,  services,  and  attention  to 
the  management  of  said  business  so  to  be 
conducted  in  the  said  building,  and  shall  re- 
pay to  the  said  party  of  the  first  part  the 
said  sum  of  four  thousand  and  twenty  dollars 
and  five  cents  ($4,020.06)  in  monthly  install- 
ments, commencing  on  the  1st  day  of  January, 
1905,  as  is  evidenced  by  those  twenty-four  (24) 
certain  promissory  notes  bearing  even  date 
with  this  instrument,  executed  by  the  party 
of  the  second  part,  payable  to  the  order  of  the 
said  party  of  the  first  part;  the  first  of  said 
notes  being  due  and  payable  on  the  said  1st 
day  of  January,  1905,  and  one  of  said  notes 
maturing  on  the  1st  day  of  each  of  the  next 
succeeding  twenty-three  (28)  months,  all  of 
said  notes  except  the  last  one  maturing  be- 
ing for  the  sum  of  one  hundred  and  sixty- 
seven  dollars  and  fifty  cents  ($167.50),  and  the 
note  last  maturing  being  for  the  sum  of  one 
hundred  and  sixty-seven  dollars  and  fifty-five 
cents  ($167.55),  all  of  said  notes  bearing  Inter- 
est from  maturity  until  paid  at  the  rate  of 
10  per  cent  per  annum.  It  is  further  under- 
stood and  agreed  that  the  net  profits  of  the 
management  of  the  said  business  shall  be  ap- 
plied by  the  said  party  of  the  second  part  to 
the  payment  of  the  notes  hereinbefore  refer- 
red to ;  and  it  Is  further  expressly  understood 
and  agreed  that  as  a  further  consideration 
for  the  said  money,  goods,  wares,  and  mer- 
chandise furnished  as  aforesaid,  the  party  of 
the  second  part  agrees  that  all  of  the  net 
profits  accruing  from  the  management  and 
operation  of  said  business  after  the  payment 
of  the  said  notes  as  aforesaid  shall  be  divided 
share  and  share  alike  between  the  said  par- 
ty of  the  first  part  and  the  said  party  of  the 
second  part    It  Is  further  expressly  under- 


stood and  agreed  that  until  the  net  profits  earn- 
ed by  said  business  shall  have  liquidated  and 
paid  off  the  said  promissory  notes  as  aforesaid 
the  said  party  of  the  second  part  shall  be 
entitled  to  draw  for  his  own  use  the  sum  of 
ninety  ($90)  dollars  per  month,  and  after 
the  said  notes  have  been  paid  as  aforesaid, 
the  profits  shall  be  divided  share  and  share 
alike  as  aforesaid,  provided  that  the  propor- 
tion to  which  the  said  party  of  the  second 
part  shall  be  entitled  and  which  he  shall  re- 
ceive shall  never  be  less  than  ninety  dollars 
($90)  per  month.  It  is  further  expressly  un- 
derstood and  agreed  that  the  net  profits  of 
the  said  business  shall  from  time  to  time  be 
applied  to  the  payment  of  the  promissory 
notes  hereinbefore  referred  to,  whether  the 
said  notes  have  matured  or  not 

"In  testimony  whereof,  the  said  parties  of 
the  first  and  second  parts  have  hereunto  set 
their  hands  In  duplicate  this  15th  day  of  Oc- 
tober, 1904.  L.  Hibou. 

"Magruder  Hoxle." 

Shortly  thereafter,  to  wit  during  the  month 
of  October,  1904,  a  saloon,  restaurant  and 
hotel  business  was  opened  up  in  a  building 
on  Levee  street  In  VIcksburg,  Miss.,  and  was 
conducted  for  about  one  year  under  the  per- 
sonal management  of  Magruder  Hoxle,  under 
the  name  and  style  of  "Hibou  Exchange,  Ma- 
gruder Hoxle,  Proprietor";  that  the  goods  for 
which  payment  is  demanded  in  the  account 
herein  were  ordered  from  time  to  time  over 
the  telephone  by  said  Magruder  Hoxie,  and 
were  delivered  to  the  said  Hibou  Exchange, 
and  received  by  the  said  Hoxle,  or  by  em- 
ployes, at  said  exchange;  that  there  is  no 
dispute  over  the  Items  of  said  account  and 
that  the  goods  were  used  by  the  said  Hibou 
Exchange  In  Its  regular  business  as  a  hotel, 
restaurant  and  saloon;  that  after  said  busi- 
ness was  conducted  for  some  months  It  was 
closed  up,  and  the  said  Magruder  Hoxle  went 
Into  voluntary  bankruptcy;  that  the  license 
and  privilege  tax  for  the  sale  of  said  vinous 
and  spirituous  liquors  In  said  saloon  was  In 
the  name  of  said  Magruder  Hoxie,  and  paid 
for  by  him,  and  posted  In  a  conspicuous  place 
In  the  saloon,  and  that  the  cards  and  letter 
heads  and  notices  were  all  headed  "Hibou  Ex- 
change, Magruder  Hoxie,  Proprietor."  There- 
upon the  defendant  offered  in  evidence  the 
promissory  notes  referred  to  In  the  contract 
between  L.  Hlbou  and  Magruder  Hoxie,  ag- 
gregating $4,020.05,  and  offered  to  prove  that 
these  notes  had  not  been  paid,  and  that  In  ad- 
dition Magruder  Hoxie  was  indebted  to  the 
estate  of  L.  Hlbou  In  the  sum  of  about  $1,- 
200  for  liquors  sold  and  money  advanced  by 
the  said  L.  Hibou  to  said  Hoxie.  This  evi- 
dence was  objected  to  by  the  plaintiff,  except 
in  so  far  as  the  notes  were  introduced  as  a 
part  of  the  contract  between  Hlbou  and  Hox- 
le, which  objection  was  not  ruled  upon  by 
the  court.  This  was  all  the  evidence  in  the 
case,  and  the  court  thereupon  found  for  the 
defendant. 

The  question  is  whether  the  agreement 
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made  establishes  a  partnership  as  between 
the  parties  themselves.  ■  If  It  does  not,  It  Is 
clear  In  this  case  that  there  was  no  partner- 
ship as  to  third  parties.  There  could  be  no 
reasonable  pretense  of  It,  certainly  before  the 
debt  to  Hlbon  was  paid.  There  Is  here  no 
holding  ont  to  the  world  as  partners,  and  so 
to  establish  such  relation  it  must  appear 
from  the  agreement  itself.  An  agreement 
may  make  a  partnership  by  Its  phraseology 
and  legal  construction,  regardless  of  intent, 
or  even  against  its  express  repudiation  of 
such  Intent  Is  that  the  case  here?  If  there 
was  a  partnership  between  Hoxle  and  Hibou, 
it  must  appear  from  this  contract.  From  this 
only  we  are  to  ascertain,  the  Intent  of  the 
parties,  which  intent  must  control,  unless 
the  language  makes  a  partnership  regardless 
of  it,  or  even  of  assertions  In  it  to  the  con- 
trary. Perry  v.  Randolph.  6  Smedes  &  M., 
335;  Harris  ▼.  Threefoot  (Miss.)  12  South. 
336.  It  is  correctly  held  in  Fairly  v.  Nash,  70 
Miss.  199,  12  South.  149,  as  "well  settled" 
that  the  "mere  sharing  of  the  profits  of  a 
business  does  not  constitute  one  a  partner. 
The  question  is  whether  the  profits  are  taken 
as  in  the  distribution  of  a  joint  estate,  in 
which  event  there  is  a  partnership,  or,  on  the 
other  hand,  as  compensation  for  services  as 
an  agent  or  servant,  the  title  in  sucn  prof- 
its passing  to  such  person  by  the  act  of  dis- 
tribution and  in  the  accumulation,  In  which 
case  the  contract  is  one  of  principal  and 
agent,  and  not  of  partnership." 

If  Hibou  had  a  claim  to  the  profits  because 
of  Joint  interest,  and  not  merely  to  secure 
debt,  there  was  a  partnership.  If,  however, 
be  was  only  looking  to  the  profits  of  the 
business  under  Hoxle's  management  for  pay- 
ment of  his  debt,  this  does  not  make  partner- 
ship, because  In  that  case  It  remained,  if  fin- 
ally unpaid,  a  personal  debt  from  Hoxle. 
Division  of  net  profits  "share  and  share 
alike"  after  payment  of  the  notes  does  not 
make  a  partnership  in  present!,  even  if  it 
does  in  futuro  on  condition.  It  Is  not  to  be 
seen  in  the  case  before  us  that  there  was 
any  community  of  interest  in  the  stock  of 
goods,  fixtures,  furniture,  etc.,  nor  any  Joint 
ownership  in  the  business,  nor  that  each  was 
agent  of  the  other.  Hibou  was  not  the  own- 
er and  Hoxie  his  agent,  as  in  Fairly  v.  Nash, 
70  Miss.  196,  because  in  that  case  these  words 
are  found:  "That  the  said  Skelllnger  shall 
take  charge  of  the  business  as  agent  and 
manager  thereof  for  the  said  Nash,"  and 
there  was  signed  "W.  8.  Skelllnger,  Agent  for 
D.  A.  Nash."  The  text  of  22  Ency.  (2d  Ed.) 
p.  80,  is  this:  "A  bona  fide  creditor,  receiv- 
ing payment  of  his  debt  by  installment  or 
otherwise  out  of  the  business,  is  not  thereby 
made  a  partner."  And  in  support  of  it  are 
cited  authorities  from  15  states,  and  it  has 
our  sanction;  and  this  is  the  most  that  can 
properly  be  said  of  the  case  in  hand.  See 
notes  to  58  Am.  Rep.  105,  and  In  the  case  of 
Dubos  v.  Jones,  84  Fla.  539,  16  South.  392. 
And  these  notes  indicate  great  ability  and  re- 


search and  are  referred  to  now  in  support  of 
all  the  propositions  in  this  opinion. 

We  refer  to  the  same  book  and  page  and 
the  authorities  cited  there  to  show  that  the 
position  that  the  people  in  this  case  were 
partners,  because  Hibou  might  bring  his  suit 
in  equity  for  an  account  of  profits  In  order 
to  fix  the  amounts  coming  to  him,  is  unten- 
able. Mr.  Irving  Brown,  in  his  notes,  shows 
that  the  fallacy  of  this  lies  in  the  assumption 
that  no  other  than  a  partner  can  maintain 
such  a  suit,  and  says  it  Is  well  settled  that 
any  person  who  has  a  rigltf  to  a  certain  share 
of  proflts,  though  he  be  not  a  partner,  may 
file  a  bill  for  an  account  of  such  proflts.  Mr. 
Page,  in  volume  2  of  his  admirable  work  on 
Contracts,  discusses  this  question  of  sharing 
profits,  and  shows  that  the  old  arbitrary  dis- 
tinction in  England,  to  the  effect  that  a  part- 
nership always  existed  while  there  was  a 
sharing  of  the  proflts  as  profits,  is  over- 
thrown, and  that  at  modern  law  contracting 
for  a  share  of  proflts  does  not  constitute  a 
partnership,  If  the  parties  do  not  intend  a 
community  of  interest.  See  volume  2,  p.  1473. 
He  shows,  also,  on  page  1472,  that  without 
community  of  interest  in  the  stock  the  mere 
sharing  of  proflts  and  losses  by  special  con- 
tract does  not  constitute  a  partnership.  In 
22  Ency.  p.  20,  it  is  shown  that,  although 
there  Is  a  sharing  of  the  proflts  of  a  business, 
there  is  no  partnership,  unless  the  parties 
are  partners  In  fact  as  between  themselves, 
or  have  held  themselves  out  as  partners  un- 
der such  circumstances  as  to  estop  them  from 
denying  their  partnership.  This  work  says, 
on  page  22,  that  "profit  sharing  has  been  al- 
most universally  abandoned  as  the  conclusive 
test  of  partnership,"  although  It  Is  still  an 
important  consideration,  of  course,  as  evi- 
dence tending  to  show  partnership.  On  page 
27  it  is  made  plain  that  there  must  be  the 
intention  of  the  contracting  parties  "to  carry 
on  a  business  and  share  proflts  between  them 
as  common  owners  or  Joint  proprietors  of 
the  business."  And  on  page  28  It  is  said  that 
"where  the  intention  is  to  share  the  proflts, 
not  as  common  owners,  but  as  a  personal 
debt  due  from  some  of  the  associates  to  the 
others,  the  amount  of  which  is  measured  by 
profits,  the  persons  so  sharing  proflts  are  not 
partners";  and  the  text  proceeds  to  say: 
"That  this  is  the  true  test  of  partnership  has 
long  been  dimly  recognized  In  the  cases, 
though  only  very  recently  has  it  been  fully 
comprehended  and  consistently  applied." 

We  think  this  case  should  be,  and  it  la,  af- 
firmed. 


STATE  v.  KEY  et  al.    (No.  13.280.) 

(Supreme  Court  of  Mississippi.   April  20,  1908.) 

1.  Criminal  Law— Appeal— Right  of  Prose- 
cution to  Appeal— Allowance  of  Bail— 
Statutory  Provisions. 

Under  Code  1906,  ft  40,  authorizing  the 
state  to  appeal  from  a  judgment  of  a  circuit 
court  in  a  criminal  case,  where  a  demurrer  to, 
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or  a  motion  to  quash,  an  indictment  or  affidavit 
charging  crime,  is  sustained,  or  in  case  of  an 
acquittal,  where  a  question  of  law  has  been  de- 
cided adversely  to  the  state,  or  where  the  de- 
fendant is  convicted  and  prosecutes  an  appeal, 
and  there  is  a  ruling  adverse  to  the  state,  the 
state  can  appeal  only  in  the  specific  instances 
named,  and  an  appeal  from  a  judgment  granting 
bail  in  a  murder  case  on  continuance  after  in- 
dictment is  not  appealable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  2599-2612.] 

2.  Same— Authority  of  Attorney  General 
to  Prosecute  Appeal. 

Under  common-law  authority  it  would  be 
proper  for  the  Attorney  General  to  prosecute 
the  appeal  if  the  order  had  been  appealable. 

3.  Bail— Homicide. 

Allowance  of  bail  to  parties  under  indict- 
ment for  murder  is  improper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Bail,  S§  160-162.] 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  R.  F.  Cockran,  Judge. 

Frank  Key  and  Webb  Key  were  indicted  for 
murder.  From  an  order  granting  bail  on  a 
continuance  of  the  cause  until  the  next  term, 
the  Attorney  General  appeals.  Appeal  dis- 
missed. 

This  Is  an  appeal  by  the  Attorney  General 
from  an  order  made  by  the  circuit  judge  ad- 
mitting appellees  to  bail.  Appellees  were  un- 
der indictment  for  murder,  and  had,  previous 
to  the  finding  of  the  Indictment,  sued  out  a 
writ  of  habeas  corpus  before  the  chancellor, 
and  were  denied  ball.  After  the  indictment 
had  been  returned,  both  sides  announced  ready 
for  trial ;  but  the  circuit  Judge  declined  to  al- 
low the  case  to  go  to  trial  at  that  term  of  the 
court  upon  the  ground  that  sufficient  time 
did  not  remain  in  which  to  try  the  case  before 
the  adjournment  of  the  court.  The  circuit 
Judge  stated  in  open  court  that  the  district  at- 
torney had  agreed  that  ball  should  be  granted 
In  the  sum  of  $10,000,  and  entered  an  order 
accordingly.  The  bill  of  exceptions  did  not 
show  any  such  agreement  entered  into  In 
open  court.  It  Is  the  contention  of  the  state 
that  the  action  of  the  circuit  judge  was  void, 
and  that  he  had  no  authority  under  the  cir- 
cumstances to  make  the  order  allowing  bail; 
that  there  had  been  no  formal  application, 
either  by  petition  or  otherwise,  but,  so  far 
as  the  record  discloses,  the  court  acted  upon 
its  own  motion. 

On  appeal,  the  right  of  the  Attorney  Gener- 
al to  take  an  appeal  Is  questioned  upon  the 
ground  that  this  is  the  province  of  the  district 
attorney,  and  upon  the  further  ground  that 
no  appeal  would  lie  in  any  event  in  this  case 
under  section  40  of  the  Code  of  1906,  which  is 
as  follows:  "40  (39).  State  or  Municipality 
may  Appeal  in  Certain  Criminal  Cases. — The 
state  or  any  municipal  corporation  may  prose- 
cute an  appeal  from  a  judgment  of  the  cir- 
cuit court  in  a  criminal  cause  In  the  follow- 
ing cases:  (1)  From  a  Judgment  sustaining  a 
demurrer  to,  or  a  motion  to  quash,  an  indict- 
ment, or  an  affidavit  charging  crime;  but  such 
appeals  shall  not  bar  or  preclude  another  pros- 
ecution of  the  defendant  for  the  same  offense. 


(2)  From  a  judgment  actually  acquitting  the 
defendant  where  a  question  of  law  has  been 
decided  adversely  to  the  state  or  municipality; 
but  in  such  case  the  appeal  shall  not  subject 
the  defendant  to  further  prosecution,  nor  shall 
the  judgment  of  acquittal  be  reversed,  but  the 
Supreme  Court  shall  nevertheless  decide  the 
question  of  law  presented.  (3)  From  a  ruling 
adverse  to  the  state  or  municipality  In  every 
case  in  which  the  defendant  is  convicted  and 
prosecutes  an  appeal;  and  In  such  case  the 
whole  record  shall  be  carried  before  the  Su- 
preme Court  on  the  direct  appeal,  and  the  case 
shall  be  treated  as  If  a  cross-appeal  had  been 
formally  prosecuted  by  the  state.  All  ques- 
tions of  law  thus  presented  shall  be  decided  by 
the  Supreme  Court." 

Ethridge  &  Ethrldge  and  R  V.  Fletcher, 
Atty.  Gen.,  for  the  State.  Witherspoon  & 
Wltherspoon,  for  appellees. 

WHITFIELD,  C.  J.  The  state  Is  not  allow- 
ed to  appeal  In  a  criminal  case,  except  In  the 
specific  instances  named  In  section  40,  Code  of 
1906.  This  appeal  Is  prosecuted  from  the 
Judgment  of  the  circuit  court  in  allowing  these 
parties,  Indicted  for  murder,  ball  in  the  sum 
of  $10,000  each  on  the  continuance  of  the  case 
until  next  term.  Manifestly  an  appeal  from 
this  sort  of  judgment  Is  not  embraced  within 
the  terms  of  said  section  40.  The  point  made 
that  the  Attorney  General  could  not  take  this 
appeal,  If  it  had  been  by  law  allowed.  Is  un- 
tenable. Under  common-law  authority  it  was 
perfectly  proper  for  him  to  have  prosecuted 
the  appeal  on  behalf  of  the  state,  If  the  appeal 
had  been  allowed  by  law. 

The  action  of  the  circuit  Judge  in  granting 
bail  under  the  circumstances  to  parties  indict- 
ed for  murder  and  who  had  not  been  tried  wan 
manifestly  void.  He  had  no  authority  to 
make  any  such  order.  There  has  been  entire- 
ly too  lax  a  line  of  conduct  on  the  part  of  cir- 
cuit courts  In  the  state,  in  many  Instances  fail- 
ing under  our  observation,  In  granting  ball  to 
convicted  felons.  The  case  of  Hill  v.  State, 
64  Miss.  431,  1  South.  494,  lays  down  the  true 
rule  on  the  subject;  and,  unless  the  case  is 
brought  squarely  and  precisely  within  the  doc- 
trine announced  in  that  case,  no  felon  who  is 
convicted  should  be  allowed  bail.  The  admin- 
istration of  the  criminal  laws  of  the  state  calls 
for  these  observations,  and  they  are  made  in 
the  hope  that  they  will  be  heeded,  and  the  lax 
system  heretofore  prevailing  discontinued. 


ALFORD  v.  PEGUES.    (No.  13,033.) 

(Supreme  Court  of  Mississippi.   April  20,  1908.> 

Master  and  Servant  —  Interference  with 
Relation— Statutory  Provisions. 

Under  Laws  1900,  p.  140.  c.  102  (Code 
1006,  8  1146),  providing  a  fine  for  willfully  in- 
terfering with,  enticing  away,  or  inducing  a 
laborer  or  renter  who  has  contracted  with  an- 
other for  a  specific  time  to  leave  his  employer 
or  the  leased  premises  before  the  expiration  of 
the  contract,  where  one  who  was  defendant's 
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truant  In  1906  made  a  written  contract  with 
plaintiff  to  work  land  for  him  in  1906,  but  never 
went  on  the  land  and  absolutely  refused  to  per- 
form his  contract,  and  defendant  did  nothing  to 
prevent  the  tenant  from  carrying  out  his  con- 
tract with  plaintiff,  defendant  did  not  become 
liable  by  permitting  the  tenant  to  occupy  an- 
other piece  of  land  in  the  spring  of  1906,  after 
having  rented  to  another  the  piece  formerly  oc- 
cupi«>d  by  the  tenant. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1283,  1284.] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty; J.  B.  Boothe,  Judge. 

Action  by  G.  W.  Alford  against  M.  C.  Pe- 
jrues  for  statutory  penalty  and  actual  damag- 
es for  enticing  away  labor.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed.! 

Alford  brought  suit  against  Pegues  for  the 
statutory  penalty  and  actual  damages  for  en- 
ticing away  labor.  The  action  is  based  upon 
chapter  102,  p.  140,  of  the  Acts  of  1900  (Code 
1906,  |  1146),  which  is  as  follows:  "If  any 
person  shall  willfully  interfere  with,  entice 
away,  knowingly  employ,  or  induce  a  laborer 
or  renter  who  has  contracted  with  another 
person  for  a  specified  time  to  leave  his  em- 
ployer or  the  leased  premises  before  the  ex- 
piration of  his  contract  without  the  consent 
of  the  employer  or  landlprd,  he  shall,  upon 
conviction,  be  fined  not  less  than  (25  nor  more 
than  $100,  and  in  addition  shall  be  liable  to 
the  employer  or  landlord  for  all  advances 
made  by  him  to  said  renter  or  laborer  by  vir- 
tue of  his  contract  with  said  renter  or  labor- 
er, and  for  all  damages  which  he  may  have 
sustained  thereof." 

Falkner  ft  Russell,  for  appellant  0.  L. 
Sivley,  for  appellee. 

CALHOON,  J.  In  1905  Goolsby,  being  a 
tenant  of  Pegues,  a  farmer,  made  a  contract 
with  Alford  In  writing  to  work  land  for  him 
during  the  next  year,  1906.  It  is  certain  that 
under  this  contract  Goolsby  never  did  go  on 
Al  ford's  land  or  begin  to  carry  out  that  con- 
tract. On  the  contrary,  it  is  clear  that  Gools- 
by absolutely  refused  to  perform  his  contract 
with  Alford.  There  is  no  pretense  In  this 
record  that  Pegues  ever  did  anything  what- 
ever to  prevent  Goolsby  from  carrying  out  his 
written  contract  with  Alford.  On  the  con- 
trary, it  appears  plainly  to  us  that  Pegues 
gave  his  consent  that  his  tenant  might  go  to 
Alford.  Illustrating  this  fully,  he  absolutely 
rented  the  land  which  Goolsby  had  tenanted 
to  another  person  for  1906.  lie  did  this  after 
knowledge  of  the  written  contract  with  Al- 
ford, and  it  was  not  until  the  spring  of  the 
year  1906  that  he  permitted  Goolsby  to  oc- 
cupy another  part  of  the  land.  In  December, 
IDoG,  Alford  sued  Pegues  for  damages  for 
knowingly  employing  Goolsby  for  the  year 
1906,  he  then  being  under  contract  with  Al- 
ford for  that  year,  and  the  court  gave  judg- 
ment for  Pegues. 

The  action  la  based  upon  chapter  102,  p. 
140,  of  the  Acts  of  1900,  which  act  has  been 
brought  forward  into  the  Code  of  1906  In  sec- 


tion 1146.  We  think  there  was  no  error  in 
this  decision  of  the  court.  Jackson  v.  State 
(Miss.)  16  South.  299;  Hendricks  v.  State, 
79  Miss.  368,  30  South.  708;  Sneed  v.  Gil- 
man  (Miss.)  44  South.  830.  There  Is  no  ques- 
tion in  the  world  of  any  enticing  away  of 
Alford's  labor  in  this  case.  Goolsby,  right- 
fully or  wrongfully,  had  terminated  his  con- 
tract with  Alford,  upon  the  performance  of 
which  he  had  never  really  entered,  and  con- 
tracts under  such  circumstances  as  this  must 
be  strictly  construed  against  the  penalty. 
Affirmed. 


GILLESPIE  v.  MAGRUDER.    (No.  12.909.) 

(Supreme  Court  of  Mississippi.   April  20,  1908.) 

Appeal— Reversal— Issues  Ignored  Below. 

A  decree  fixing  the  boundary  line  between 
complainant's  and  defendant's  lands,  and  order- 
ing defendant  to  surrender  a  disputed  strip  to 
complainant,  will  be  reversed,  and  the  cause  re- 
manded, where  the  court  ignored  defendant's 
claim  of  adverse  possession  of  the  strip;  such 
claim  being  supported  by  undisputed  testimony 
showing  that  defendant  had  claimed  the  strip 
in  question  as  against  all  persons  for  nearly  30 
years. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; G.  G.  Lyell,  Chancellor. 

Bill  by  J.  H.  Magruder  against  Mrs.  E.  C. 
Gillespie.  From  a  decree  for  complainant, 
defendant  appeals.    Reversed  and  remanded. 

This  Is  an  appeal  from  a  decree  of  the 
chancery  court  fixing  a  boundary  line  be- 
tween the  land  of  appellee  and  appellant, 
and  making  perpetual  an  Injunction  against 
appellant  restraining  her  from  interfering 
with  a  certain  fence  erected  by  appellee  as 
being  on  the  line.  The  appellee  filed  a  bill 
In  chancery  setting  forth  ownership  of  a  cer- 
tain tract  of  land  adjacent  to  the  land  of 
appellant,  and  alleging  that  the  boundary 
line  between  the  two  tracts  had  been  es- 
tablished by  a  survey,  and  that  the  appel- 
lant (defendant  below)  was  wrongfully  Inter- 
fering with  and  removing  the  fence  he  had 
built  on  the  line.  A  temporary  injunction 
was  issued.  The  appellant  answered  the 
bill,  admitting  that  appellee  was  the  owner 
of  the  tract  of  land  adjoining  her  tract,  but 
denying  that  the  fence,  which  she  was  en- 
gaged in  tearing  down,  was  on  the  true  divid- 
ing line  between  her  land  and  that  of  ap- 
pellee, but  that  the  fence  had  been  Improp- 
erly located  and  was  not  on  the  true  bound- 
ary line.  She  made  her  answer  a  cross-bill, 
and  asked  that  appellee  should  be  restrain- 
ed from  Interfering  with  her  land.  After- 
wards she  amended  her  answer  and  cross- 
bill, and  averred  that  she  had  been  in  open, 
adverse,  and  notorious  possession  of  the  land 
claimed  and  occupied  by  her  for  more  than 
10  years  before  the  correctness  of  the  bound- 
ary line  between  her  land  and  that  of  ap- 
pellee had  been  challenged.  The  court  en- 
tered a  final  decree,  establishing  a  line  laid 
out  by  survey  of  one  Wilcox,  a  civil  engineer, 
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which  was  not  the  line  insisted  npon  by  ei- 
ther party  to  the  suit,  and  made  perpetual 
the  Injunction  against  the  appellant,  and  she 
appeals. 

L.  Brame  for  appellant.  Robt.  B.  Rick- 
etts  and  Frank  M.  Peyton,  for  appellee. 

MAYES,  J.  The  chancellor  decreed  the 
true  boundary  line  between  the  parties  to 
this  litigation  to  be  the  line  as  laid  out  in 
the  diagram  and  plat  attached  to  the  deposi- 
tion of  W.  P.  Wilcox,  surveyor,  and  order- 
ed Mrs.  Gillespie  to  surrender  possession  to 
complainant  of  all  land  claimed  by  her  ly- 
ing east  of  same.  We  would  not  disturb  the 
decree,  were  it  not  for  the  fact  that  the 
claim  of  Mrs.  Gillespie  that  she  has  obtain- 
ed title  to  the  strip  of  land  In  question  by 
adverse  possession  for  a  period  of  more  than 
30  years  seems  to  have  been  ignored  by  the 
chancellor.  Under  the  pleadings  in  this  case, 
the  question  is  not  where  the  true  line  may 
be  shown  by  the  surveyors  to  be;  but  the 
question  is,  conceding  that  Mrs.  Gillespie 
claims  a  strip  of  land  that  belongs  within 
the  calls  of  the  deed  made  to  Magruder  by 
Geo.  W.  Carlisle  and  others,  has  she  held 
the  land  In  controversy  for  the  statutory 
period,  claiming  it  as  her  land,  asserting 
ownership  of  it,  and  claiming  it  as  against 
all  parties?  It  is  undoubtedly  shown  that  a 
part  of  the  land  in  controversy  is  within  the 
on  lis  of  the  deed  of  Dr.  Magruder;  but  the 
undisputed  testimony  shows  that  she  has 
been  claiming  the  land  in  question  as  against 
all  persons  for  nearly  30  years.  As  to  this 
there  is  no  conflict  in  the  testimony.  All  the 
witnesses  Introduced  by  her  establish  the 
fact  of  her  claim,  and  this  Is  not  disputed 
In  any  way  by  Dr.  Magruder.  He  says  that 
he  knows  of  no  particular  line  that  she  has 
claimed,  and  does  not  know  how  long  she 
has  claimed  it  In  short,  no  proof  Is  at- 
tempted to  be  made  disputing  her  claim  of 
adverse  possession. 

Since  it  appears  from  the  record  that  the 
chancellor  did  not  consider  this  question 
when  on  trial  before  him,  his  attention  be- 
ing addressed  to  another  feature  of  the  com- 
plaint, and  In  order  that  the  parties  may  be 
given  full  opportunity  to  take  testimony  on 
all  the  issues  of  this  case,  we  think  that  the 
case  should  be  reversed  and  remanded,  with 
leave  to  either  party  to  take  further  testi- 
mony and  fully  develop  all  the  contentions; 
and  it  is  so  ordered. 


BUTTERFI ELD  LUMBER  CO.  v.  GUT. 
(No.  13.194.) 

(Supreme  Court  of  Mississippi.   April  13,  1908.) 

1.  EQUITT— iMPROVinENT  CONTRACT— RELIEF. 

Equity  cannot  give  relief  at  the  suit  of  one 
party  on  the  ground  that  he  has  made  an  im- 
provident contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §8  26,  63-G8.] 


2.  Logs  ano  Logging— Sales  or  Standing 
Timber. 

A  sale  of  standing  timber  conveys  an  in- 
terest in  realty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Logs  and  Logging,  §8  6-12.] 

8.  Sake. 

An  owner  of  land  in  fee  may  make  a  valid 
deed  in  fee  simple  of  each  interest  therein,  and 
be  may  give  a  fee-simple  title  to  the  standing 
timber  thereon. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Logs  and  Logging,  18  6-12.] 

4.  Same. 

An  owner  of  land  in  fee,  who  by  warranty 
deed  conveys  the  timber  on  the  land,  together 
with  the  right  to  enter  on  the  land  and  remove 
the  timber,  without  limiting  the  time  for  the  re- 
moval, is  not  entitled  to  a  cancellation  of  the 
deed  on  the  grounds  that  the  land  is  useless  to 
the  owner  as  long  as  the  timber  is  permitted  to 
stand  and  that  the  purchaser  has  failed  to  re- 
move the  timber  within  a  reasonable  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Logs  and  Logging,  §§  6-12.] 

Appeal  from  Chancery  Court,  Lincoln  Coun- 
ty; G.  G.  Lyell,  Chancellor. 

Suit  by  George  W.  Guy  against  the  Butter- 
Held  Lumber  Company.  From  a  decree  over- 
ruling a  demurrer  to  the  bill,  defendant  ap- 
peals. Reversed,  demurrer  sustained,  and 
bill  dismissed. 

The  deed  Is  as  follows:  "In  consideration 
of  the  sum  of  two  hundred  dollars  cash  in 
hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  we  convey  and  warrant  to  the 
Norwood  &  Butterfleld  Company  all  the  green 
pine  timber  on  the  following  described  land, 
to  wit:  The  N.  E.  %  of  S.  W.  %,  and  N.  % 
of  S.  W.  %  of  S.  W.  M,  and  N.  y%  of  S.  E.  % 
of  S.  W.  section  36,  township  5,  range  9 
east,  containing  eighty  acres  solid  timber, 
situated  in  the  county  of  Lincoln,  state  of 
Mississippi.  We  further  convey  the  right  to 
enter  upon  said  land  with  log  carts  and  log 
wagons  to  remove  said  timber  off  said  land. 
We  further  convey  and  warrant  to  said  com- 
pany a  right  of  way  one  hundred  (100)  feet 
wide  on,  through,  and  across  the  N.  E.  %  of 

5.  W.  section  36,  township  5,  range  1  east, 
to  be  laid  off  at  will  and  pleasure  of  said 
Norwood  ft  Butterfleld  Company.  Witness 
my  signature  this  15th  day  of  March,  A.  D. 
1892.   G.  W.  Guy.   Victoria  Guy." 

Mayes  ft  Longstreet  and  Green  ft  Green, 
for  nppellant  Cassedy  ft  Cassedy,  for  ap- 
pellee. 

MATES,  J.  On  March  15,  1892,  G.  W.  and 
Victoria  Guy,  for  a  consideration  of  $200. 
receipt  of  which  is  acknowledged,  conveyed 
to  the  Norwood  ft  Butterfleld  Lumber  Com- 
pany by  warranty  deed  all  the  green  pine 
timber  on  a  certain  tract  of  land,  which  Is 
described  in  the  deed.  The  Norwood  ft  But- 
terfleld Lumber  Company  subsequently  con- 
veyed this  timber  to  the  Butterfleld  Lumber 
Company;  hence  this  suit  against  them.  In 
1906,  Mr.  Guy  brought  this  suit  In  the  chan- 
cery court  of  Lincoln  county,  praying  that  the 
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title  of  the  lumber  company  under  the  deed 
be  canceled.  It  is  alleged  in  the  bill  tbat 
the  lumber  company,  under  the  deed,  only 
obtained  title  to  the  timber  on  condition  that 
it  cut  and  remove  same  from  the  land  In  a 
reasonable  time.  It  is  also  alleged  that  the 
lumber  company  had  long  since  been  notified 
to  cut  and  remove  the  timber,  but  had  not 
done  so,  and  more  than  a  reasonable  time 
had  elapsed  within  which  they  had  the  right 
to  cut  the  timber,  and,  having  failed  and  re- 
fused to  do  so,  their  right  Is  forfeited.  It 
is  also  alleged  that  Guy  Is  the  owner  of  the 
land  on  which  the  timber  stands  and  is  nour- 
ished, that  the  land  Is  useless  to  him  so  long 
as  the  timber  Is  permitted  to  stand  there, 
and  the  right  asserted  by  the  lumber  com- 
pany to  go  upon  the  land  and  cut  the  timber 
whenever  it  might  choose  to  do  so,  together 
with  the  deed  which  they  have  to  the  timber, 
casts  a  cloud  on  his  title,  and  he  claims  the 
right  to  have  the  deed  canceled.  In  the  deed 
no  such  rights  as  are  set  forth  in  the  bill  of 
complaint  are  to  be  found.  The  deed  is  a 
simple  conveyance  by  warranty  in  fee  sim- 
ple of  the  timber,  without  time  limit  or  con- 
ditions. In  every  essential  necessary  to  con- 
vey a  fee  interest  in  the  trees,  the  deed  con- 
forms to  the  requirements  of  the  statutes. 

The  relief  sought  by  complainant's  bill 
is  without  authority;  but  we  think  it  un- 
tenable and  against  right  No  topic  in  the 
law  has  been  the  subject  of  a  greater  variety 
of  decisions  than  the  one  involved  in  this 
wilt  Each  case,  in  a  large  measure,  must 
rest  on  the  interpretation  of  the  particular 
contract  under  which  it  arises,  since  nearly 
every  contract  contains  different  terms.  We 
can  derive  little  benefit  by  a  resort  to  the 
authorities  of  other  states,  because  of  the 
conflict  of  decisions.  The  only  safe  rule  for 
this  court  to  follow  is  to  give  effect  to  the 
contracts  which  the  parties  themselves  have 
entered  into,  interpreted  according  to  the 
law  of  this  state  as  shown  by  former  deci- 
sions dealing  with  this  character  of  deed. 
The  precise  question  presented  has  never 
been  decided  in  this  state.  No  ground  for 
equitable  relief  is  shown  by  the  mere  fact 
that  the  party  invoking  the  aid  of  the  court 
has  made  an  Improvident  contract.  There 
must  be  something  more  than  this  before 
there  is  any  ground  for  equitable  relief.  An 
examination  of  the  authorities  leads  us  to 
the  conclusion  that  the  confusion  which  has 
come  Into  the  law  upon  this  subject  arises 
out  of  the  fact  that  these  contracts  have 
been  held  in  some  states  to  convey  chattel 
interests,  and  In  others  to  vest  an  interest  in 
the  realty.  Many  states  hold  that  a  valid 
contract  for  the  sale  of  timber  can  be  made 
by  parol,  being  a  sale  of  personal  property. 
The  earlier  cases  seem  to  be  to  this  effect 
and  hence  by  those  courts  which  followed 
this  line  of  authority  it  was  held  that  where 
there  was  a  sale  of  timber,  with  no  time  spec- 
ified for  the  removal,  It  being  a  sale  of  per- 


sonalty merely,  and  not  an  Interest  in  the 
realty,  there  was  an  Implied  condition  on 
the  part  of  the  seller  and  purchaser  that  the 
timber  should  be  removed  within  a  reasonable 
time. 

Since  the  case  of  Harrell  v.  Miller,  35* 
Miss.  701,  72  Am.  Dec.  154,  It  has  been  uni- 
formly held  In  this  state  that  the  sale  of 
timber  conveyed  an  interest  in  realty.  In 
the  case  of  Harrell  v.  Miller,  on  the  question 
of  whether  or  not  the  sale  of  growing  trees 
is  a  sale  of  an  interest  in  land  or  a  mere 
chattel,  it  is  said:  "Upon  this  subject  there 
is  much  diversity  of  opinion,  both  in  the  de- 
cisions in  England  and  in  this  country.  Sev- 
eral of  these  decisions  from  highly  respectable 
sources  hold  growing  trees  to  be  mere  chat- 
tels, and  that  contracts  for  the  sale  of  them 
are  not  within  the  statute.  But  many  other 
caees  hold  this  to  be  parcel  of  the  land,  and 
within  the  statute ;  and  this  opinion  appears 
to  be  more  in  accordance  with  principle  and 
established  legal  distinctions."  To  the  same 
effect  Is  the  case  of  McKenzie  v.  Shows,  70 
Miss.  388,  12  South.  336,  35  Am.  St.  Rep.  654. 
In  the  case  of  Fox,  Tax  Collector,  v.  Pearl 
River  Lumber  Company,  80  Miss.  1,  31  South. 
583,  this  court  said:  "Trees  are  a  part  and 
parcel  of  the  land  upon  which  they  are  grow- 
ing or  standing;  for  the  term  'land'  em- 
braces, not  only  the  soil,  but  Its  natural  pro- 
ductions, and  trees  growing  or  standing  up- 
on land  are  not  distinguishable  in  their  char- 
acter of  real  estate  from  the  soil  itself  un- 
til they  are  actually  severed  from  the  soil. 
By  the  common  law,  also,  several  sorts  of 
estates  or  interests,  joint  or  several,  may  ex- 
ist in  the  same  fee,  as  that  one  person  may 
own  the  ground  or  soil,  another  the  struc- 
tures thereon,  another  the  minerals  beneath 
the  surface,  and  still  another  the  trees  and 
wood  growing  thereon."  It  Is  thus  seen, 
from  the  former  decisions  of  this  court,  that 
while  it  is  recognized  that  there  may  be  dif- 
ferent ownerships  in  real  estate,  according 
to  its  different  character,  trees,  land,  etc., 
yet  the  fact  that  Its  ownership  may  be  di- 
verse does  not  change  its  character  as  real 
estate  until  actually  severed.  This  being  the 
case,  a  fee-simple  title  can  be  made  In  one 
character  of  real  estate  as  well  as  another. 
It  was  as  lawful  and  binding  on  Mr.  Guy 
to  make  a  fee-simple  title  to  the  trees  form- 
ing a  part  of  this  land  as  It  would  have  been 
for  him  to  make  a  deed  to  the  entire  real 
estate,  including  the  land. 

No  question  of  public  policy  is  involved  in 
this  deed,  so  as  to  avoid  it  The  owner  of 
the  land  was  the  owner  In  fee.  and  he  might 
carve  It  up  into  as  many  different  sorts  of 
estates  as  the  land  was  susceptible  of,  and 
make  a  good  and  valid  deed  in  fee  simple 
to  each.  If  he  has  done  so,  and  finds  It  in- 
convenient or  improvident  the  courts  will 
not  destroy  the  property  rights  of  his  vendees 
in  order  to  relieve  him  from  his  own  Im- 
providence.  In  the  case  of  Magnetic  Ore 
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Co.  v.  Marbury  Lumber  Company,  104  Ala. 
405,  16  South.  632,  27  L.  R.  A.  434,  53  Am. 
St.  Rep.  73,  it  18  held  that  "a  conveyance 
without  condition  or  reservation  of  the  saw 
timber  standing  on  certain  land  vests  absolute 
title  in  the  trees,  independent  of  the  land  it- 
self, and  such  title  Is  not  lost  or  forfeited  In 
favor  of  a  subsequent  grantee  of  the  land, 
whose  deed  contains  an  express  reservation 
of  such  trees,  by  the  fact  that  they  were  not 
severed  within  a  reasonable  time."  And  the 
court  further  said  that,  before  it  should  be 
held  that  timber  should  be  removed  within  a 
reasonable  time,  where  a  purchaser  obtains 
a  deed  to  it  without  condition  or  reservation 
as  to  the  time  within  which  It  shall  be  re- 
moved, there  ought  to  be  some  cogent  reason 
compelling  such  a  conclusion  or  decision,  so 
strong  as  to  amount  to  an  established  rule 
of  property,  before  such  contention  should  be 
adopted  as  the  law.  We  can  put  our  view 
of  this  case  in  no  more  succinct  form  or  in 
stronger  language  than  is  used  in  the  Ala- 
bama case  above  cited.  In  the  case  of  Hall 
v.  Eastman-Gardner  Co.,  89  Miss.  588,  43 
South.  2,  a  consideration  of  the  question  pre- 
sented here  was  expressly  pretermitted.  The 
court  said:  "We  propose  to  decide,  In  this 
case,  nothing  except  what  this  instrument 
presents  for  decision.  This  is  not  the  case 
of  a  grant  by  A.,  owning  both  the  land  and 
the  timber  thereon,  of  the  timber  in  fee  sim- 
ple, without  qualifications.  We  will  construe 
that  sort  of  instrument  when  the  case  arises. 
This  is  not  the  case  of  a  deed  giving  the  gran- 
tee as  long  as  he  wishes  In  which  to  remove 
the  timber,  nor  the  case  of  a  deed  giving  the 
grantee  the  right  to  commence  cutting  when 
he  pleases.  This  instrument  is  peculiar  in 
its  terms  and  express  in  its  provisions."  The 
case  of  Gex  v.  Dill,  86  Miss.  10,  38  South. 
193,  presented  a  question  distinct  from  the 
one  involved  here.  The  terms  of  the  grant 
In  the  Gex  Case  showed  that  the  grantor 
"granted,  bargained,  leased,  and  conveyed 
certain  described  lands  for  the  purpose  of 
boxing,  working,  and  using  said  timber  for 
turpentine  purposes,"  and  there  was  a  time- 
Jimit  feature  of  the  contract  within  which 
this  right  should  be  exercised.  That  con- 
tract did  not  convey  a  fee  simple  to  the  trees, 
as  Is  the  case  of  the  contract  we  are  now 
'considering  In  the  case  of  Patterson  v.  Gra- 
ham, 364  Pa.  234,  30  Atl.  247,  it  Is  held  that 
"a  purchaser  may  buy  growing  timber  and 
hold  it,  just  as  he  might  buy  and  hold  land, 
if  he  so  frame  his  contract.  In  such  a  case 
he  could  remove  It  when  he  chose,  and  the 
vendor  would  have  no  right  to  quicken  him 
by  notice." 

The  practical  effect  of  the  bill  Is  to  ask 
the  court  to  write  into  the  deed  what  It  is 
claimed  was  the  intention  of  the  parties  as 
the  legal  sequence  of  the  contract  made, 
though  the  instrument  Itself  Is  silent  as  to 
any  such  Intention.  If  the  conditions  sought 
to  be  Ingrafted  on  this  contract  by  the  com- 
plainant are  to  be  put  there,  It  must  be  done 


by  the  court  writing  into  the  deed  for  the 
benefit  of  one  of  the  parties  a  clause  which 
is  at  variance  with  his  own  contract  and 
destructive  of  the  property  right  of  the  other 
party,  which  property  right  was  bought  from, 
and  consideration  paid  to,  the  party  asking 
to  have  same  canceled.  The  interest  of  the 
purchaser  of  this  timber  under  his  deed  has 
no  less  claim  to  the  protection  of  the  law 
than  the  interest  which  the  seller  retains  In 
the  soil.  The  seller  of  this  timber  seeks  to 
have  the  court  do  that  which  is  in  plain  con- 
flict with  the  rights  which  he  has  conveyed. 
By  warranty  deed  he  has  sold  this  timber, 
received  money  for  it,  and  now  seeks  to 
breach  his  own  warranty  by  a  proceeding  In 
an  equity  court  to  cancel  his  deed,  and  de- 
clares that  his  vendee  did  not  get  what  he 
warranted  him  he  would  convey.  There  is 
no  justice  or  equity  in  the  contention.  If  he 
desired  to  limit  the  title  which  he  conveyed, 
he  should  have  placed  it  in  the  contract  It 
It  had  been  his  purpose  to  grant  him  a  license 
merely  to  enter  the  land  and  cut  the  trees, 
his  contract  should  have  been  drawn  so  as 
to  express  this  intention.  Not  having  done 
bo,  it  is  not  for  us,  at  his  instance,  to  give 
to  this  contract  an  Intention  which  deprives 
the  vendee  of  his  property  and  is  contradic- 
tory of  the  terms  of  the  deed  made  by  the 
vendor. 

There  la  no  law  restricting  the  right  of 
all  persons  to  make  contracts  to  suit  them- 
selves, when  the  contract  violates  no  law. 
The  safety  of  commercial  transactions  de- 
pends upon  this.  Should  courts  undertake, 
because  of  Improvidence,  to  set  aside  con- 
tracts which  are  lawful,  it  would  invade  per- 
sonal rights  and  disturb  and  destroy  the  safe- 
ty of  business  transactions.  When  parties 
have  made  lawful  contracts  In  language  leav- 
ing no  doubt  as  to  the  intention,  there  is  no 
ground  for  any  interference  by  the  courts 
but  the  contract  must  be  enforced  as  written. 
This  case  might  have  presented  a  different 
question,  had  the  complainant  prayed  for  par- 
tition of  the  property,  instead  of  seeking  to 
have  the  defendant's  deed  canceled  as  a 
cloud  on  his  title  and  the  right  to  the  trees 
forfeited.  The  reporter  Is  directed  to  set 
out  the  deed  In  full  In  the  report  of  the  case. 

It  follows  that  the  decree  of  the  chancellor, 
overruling  the  demurrer,  in  reversed,  de- 
murrer sustained,  and  the  bill  dismissed. 


PERKINS  v.  WATSON  et  aL    (No.  12,512.) 

(Supreme  Court  of  Mississippi.   April  20,  1908.) 

1.  Appeal— Remand— Amendment  or  Plead- 
ing. 

Complainant,  the  grantor  in  a  trust  deed, 
obtained  an  interlocutory  decree  setting  aside  a 
sale  under  the  deed  and  directing  an  account- 
ing. The  original  creditor  under  the  deed,  who 
purchased  at  the  sale,  and  his  grantee,  who  were 
made  defendants,  took  an  appeal,  which  kept 
complainant  out  of  possession  and  deprived  her 
of  the  rent  for  the  year  1904.  The  appeal  was 
dismissed,  and  on  remand  a  final  decree  in  corn- 
Digitized  by  Google 


Miss.) 


PERKINS  r.  WATSON. 


81 


plainanfs  favor  was  rendered.  On  a  second 
appeal  the  ruling  of  the  court  below  declaring 
the  sale  void  waa  affirmed,  but  the  case  was  re- 
manded for  a  new  accounting;  the  question  of 
liability  on  the  bond  on  appeal  from  the  inter- 
locutory decree  being  referred  to  the  court  be- 
low. Held,  that  on  return  to  the  court  below 
complainant  should  have  been  permitted  to  file 
a  supplemental  bill  setting  up  the  facts  as  to  the 
first  appeal,  by  which  defendants  were  enabled 
to  remain  in  possession,  averring  that  defend- 
ants had  received  certain  rent  for  1904,  and  that 
complainant  had  previously  filed  an  amended 
and  supplemental  bill,  making  a  tenant  of  de- 
fendants a  party  defendant,  and  seeking  to  en- 
force a  lien  on  the  crops  for  1904. 

2.  Account— Equitable  Actions— Decree— 

COST8. 

Where,  on  an  accounting,  the  commission- 
er's report  showed  a  balance  due  complainant, 
but  failed  to  award  payment  thereof,  the  court 
erred  in  not  making  a  decree  against  defendant 
for  that  amount,  as  well  as  a  decree  for  costs. 

3.  Mortgages  —  Foreclosure  bt  Action  — 
Setting  Aside  Sale— Rents  and  Profits. 

In  an  action  to  set  aside  a  sale  under  a 
trust  deed  and  for  an  accounting  as  to  rents 
and  profits,  complainant  was  adjudged  entitled 
to  possession  of  the  land.  Defendants  appealed, 
giving  a  joint  supersedeas  bond,  thereby  keep- 
ing complainant  out  of  possession  of  the  prop- 
erty ana  depriving  her  of  the  rents  for  the  year. 
The  appeal  was  dismissed  as  premature,  and  on 
a  subsequent  appeal  the  decree  was  affirmed. 
Held,  that  defendants  were  both  liable  for  the 
rents  jointly  received  by  them. 

4.  Appeal— Liability  on  Bonds— Consider- 
ation. 

Ann.  Code  1892,  8  946  (Code  1900,  |  1022), 
provides  that  a  bond  shall  inure  to  the  person 
to  whom  it  is  designed  by  law  as  a  security, 
and  that  the  persons  executing  it  shall  be  bound 
thereby  as  if  it  were  conditioned  as  prescribed 
by  law.  In  an  action  to  set  aside  a  sale  under  a 
trust  deed  and  for  an  accounting  as  to  rents 
and  profits,  defendants  appealed  from  a  decree 
awarding  plaintiff  possession  of  the  land,  giving 
a  supersedeas  bond,  and  thereby  keeping  plain- 
tiff out  of  possession  and  depriving  her  of  the 
rents.  The  appeal  was  dismissed  as  premature, 
but  on  a  second  appeal  the  decree  waa  affirm- 
ed. Held,  that  the  surety  on  the  bond  was  lia- 
ble for  the  rent. 

Appeal  from  Chancery  Court,  Lowndes 
County ;  J.  F.  McCool,  Chancellor. 

Suit  by  Willie  B.  Perkins  against  H.  N. 
Watson  and  others.  From  the  decree,  com- 
plainant appeals.    Reversed  and  remanded. 

This  Is  an  appeal  taken  by  the  complainant 
below  from  a  decree  approving  the  commis- 
sioner's report  on  an  accounting  ordered  be- 
tween complainant  and  defendant,  to  which 
complainant's  exceptions  were  overruled  by 
the  court  On  the  first  appeal  of  this  case  In 
the  Supreme  Court  the  case  was  dismissed 
without  written  opinion.  On  the  second  ap- 
peal the  case  was  reversed  and  remanded. 
See  88  Miss.  04,  40  South.  043. 

L.  Brame,  for  appellant  Tbos.  J.  O'Neill, 
for  appellees. 

CALHOON,  J.  The  first  appearance  of  this 
litigation  in  this  court  was  in  1904.  The  rec- 
ord then  presented  the  proceedings  on  a  bill 
in  chancery  exhibited  by  Mrs.  Willie  B.  Per- 
kins against  H.  N.  Watson,  the  Union  Mort- 
gage Banking  &  Trust  Company,  Limited, 
and  others.  This  matter  proceeded  to  an  in- 
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terlocutory  decree  in  the  court  below,  and 
the  scope  of  the  bill  embraced  a  prayer  to  set 
aside  a  sale  made  by  the  trustee  in  the  orig- 
inal trust  deed,  and  for  account  of  rents  and 
profits  and  the  ascertainment  of  what  was 
due  on  the  trust  debt  The  interlocutory,  de- 
cree set  .  aside  the  trustee's  sale,  and  directed 
an  account  to  be  taken  of  the  rents  and  prof- 
its and  of  the  amount  due  on  the  secured 
debt,  etc.  After  the  entry  of  this  interlocu- 
tory decree,  Mrs.  Perkins  by  leave  of  the 
court  amended  her  bill,  by  which  amendment 
she  made  one  Dickerson,  who  was  a  tenant 
for  the  year  1904,  a  party  defendant,  and 
sought  by  her  amendment  to  subject  the  crop 
of  1904  to  the  rent  for  that  year  and  for  Its 
application  and  payment  on  the  mortgage 
debt.  From  this  interlocutory  decree,  and 
without  having  previously  obtained  leave  of 
the  court  to  the  appeal  to  settle  the  principles 
of  the  case  or  otherwise,  the  defendants  in 
the  court  below  took  an  appeal  to  this  court 
and  gave  bond  for  that  appeal  in  the  sum  of 
$1,200,  with  the  American  Surety  Company 
as  their  surety  on  that  appeal  bond,  and  this 
appeal  was  taken  with  supersedeas,  which 
had  the  effect  to  keep  Mrs.  Perkins  out  of  pos- 
session' of  the  property  and  defeat  her  enjoy- 
ment of  the  rent  during  the  year  1904.  This 
appeal  was  dismissed  by  this  court  because 
taken  prematurely,  and  without  leave,  and 
before  final  decree  In  the  court  below.  On 
the  return  of  the  cause  to  the  court  below, 
after  proceedings  which  we  need  not  recount, 
a  final  decree  was  rendered,  which  was  ap- 
pealed from,  on  which  appeal  this  court  af- 
firmed the  ruling  below,  that  the  sale  was  in- 
valid and  that  Mrs.  Perkins  was  entitled  to 
an  account  but  held  that  the  original  creditor 
was  not  liable  for  the  rent  during  the  whole 
time  that  Watson,  its  vendee,  was  in  posses- 
sion, but  that  It  was  liable  only  for  the  actual 
money  it  had  received  from  Watson  as  a 
credit  on  the  debt,  and  the  cause  was  remand- 
ed for  proceedings  in  accordance  with  the 
opinion.  Then,  while  the  cause  was  still  in 
this  court  Mrs.  Perkins  entered  her  motion 
to  amend  the  judgment  of  this  court  of  affirm- 
ance, so  as  to  decree  that  Mrs.  Perkins  be 
forthwith  restored  to  the  possession  of  the 
property,  and  so  as  to  require  that  the  ap- 
pellant, Watson,  and  the  surety  on  his  ap- 
peal bond,  executed  to  supersede  action  on  the 
interlocutory  decree,  should  be  liable  to  Mrs. 
Perkins  for.  the  year  1904,  and  to  expressly 
provide  that  Watson  and  the  surety  on  his 
appeal  bond  he  made  liable  for  the  rent  for 
the  year  1905,  and  that  in  the  accounting  the 
parties  should  not  be  entitled  to  any  credit 
for  taxes,  repairs,  or  Improvements  on  the 
land  In  controversy.  On  this  motion  this 
court  decreed  that:  "As  to  the  matters  set  up 
in  the  third  and  fourth  grounds  of  said  mo- 
tion—that is,  the  alleged  liability  of  the  ap- 
pellant, H.  N.  Watson,  and  the  surety  on  the 
appeal  bond  executed  herein  August  5,  1904, 
and  the  alleged  liability  of  said  Watson  and 
surety  on  the  appeal  bond  executed  herein 
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May  8,  1905,  for  the  rent  of  said  property  for 
the  year  1906,  the  said  motion  la  remanded 
and  referred  to  the  court  below  for  proper 
disposition." 

It  will  be  noted  that  the  question  of  liabil- 
ity on  the  appeal  bond  from  the  Interlocutory 
decree,  which  had  been  dismissed  because 
premature  In  1904,  was  referred  to  the  court 
below.  The  necessity  for  this  reference  arose 
from  the  fact  that  these  matters,  as  to  the 
joint  appeal  bond,  etc,  had  not  been  and 
could  not  have  been  set  up  In  the  pleading 
up  to  that  time.  This  ended  the  procedure  on 
the  second  appeal,  which  will  be  found  re- 
ported In  88  Miss.  64,  40  South.  648;  the  opin- 
ion of  the  court  having  been  delivered  by 
Hon.  W.  R.  Harper,  Special  Judge.  In  that 
case  the  trustee's  sale  was  held  void  for  rea- 
sons given,  and  It  was  further  held,  as  Indi- 
cated, that  the  creditor  getting  possession  of 
the  land  under  the  void  sale,  but  who  convey- 
ed It  to  a  third  person,  is  chargeable  only 
with  rents  and  profits  actually  received  by 
it;  the  purchaser  from  that  creditor  being 
chargeable  with  the  profits  received  by  him, 
subject  to  a  credit  for  improvements.  On 
the  last  return  of  the  case  to  the  court  below 
Mrs.  Perkins  presented  a  supplemental  bill 
setting  up  the  facts  as  to  the  Joint  appeal  by 
the  original  creditor  and  Watson,  by  which 
Watson  was  enabled  to  remain  In  possession, 
and  because  only  of  that  appeal  bond  with 
supersedeas,  and  averring  that  Watson  and 
the  mortgage  security  company  had  received 
the  sum  of  $525  rent  for  1904,  and  averring 
that  she  had  previously  filed  an  amended  and 
supplemental  bill  making  DIckerson,  a  tenant 
of  Watson  on  the  place,  a  party  defendant, 
and  in  it  seeking  to  enforce  a  Hen  on  the 
crops  growing  for  that  year  (1904)  on  the 
place.  Mrs.  Perkins  excepted  to  the  report  of 
the  commissioner,  because  he  did  not  credit 
her  with  the  rents  of  1904  so  received.  The 
court  below  refused  to  permit  an  amended 
and  supplemental  bill  or  exceptions  to  be 
filed,  and  disallowed  Mrs.  Perkins'  excep- 
tions to  the  report,  and  decreed  an  affirma- 
tion of  the  commissioner's  report,  without 
any  credit  to  Mrs.  Perkins  for  $525  rent  for 
1904. 

In  the  present  consideration  of  this  case  we 
need  not  and  do  not  consider  anything  as  to 
the  rent  of  1905,  because  It  Is  a  matter  of 
fact  that  Mrs.  Perkins  got  the  rent  for  that 
year;  and  so  we  are  to  consider  whether 
there  was  error  in  falling  to  credit  Mrs. 
Perkins  with  the  rent  for  1904.  In  the  com- 
missioner's report,  Watson,  Insolvent  all  the 
way  through  these  proceedings,  was  credited 
with  taxes,  improvements,  and  what  he  had 
paid  to  the  original  creditor  on  the  secured 
debt,  and  he  was  charged  with  the  rents ;  the 
rental  charge  for  1904  being  for  $500,  while 
the  record  shows  that  the  amount  of  credit 
should  have  been  $525.  The  commissioner's 
report  shows  a  balance  due  from  Watson  to 
Mrs.  Perkins  of  $1,067.67,  but  falls,  as  It 
should  have  done,  to  award  the  payment  of 


this  sum  to  Mrs.  Perkins,  and  the  court  be- 
low erroneously  refused  to  render  any  decree 
whatever  In  favor  of  Mrs.  Perkins  against 
Watson. 

As  the  case  must  be  remanded,  we  think 
the  amended  and  supplemental  bill  should  be 
permitted  to  be  filed,  in  order  that  there  may 
be  an  intelligent  and  complete  equitable  ad- 
justment between  the  parties.  It  is  also  our 
opinion  that  there  was  error  In  not  making  a 
decree  for  costs,  which  should  have  been  en- 
tered of  course  against  Watson,  as  well  as  a 
decree  against  him  for  $1,067.67  found  to  be 
due  by  him.  There  was  also  manifest  error 
in  the  final  decree  In  awarding  8  per  centum 
per  annum  Interest  It  distinctly  appears  In 
the  record  of  the  first  appeal,  In  a  copy  of  the 
trust  deed  produced,  that  the  Interest  was  ex- 
pressly put  at  7  per  centum ;  and  it  seems, 
on  this  present  third  and  last  appeal,  that 
the  computation  of  Interest  on  the  annual 
rents  was  at  7  per  centum,  while  the  require- 
ment In  the  final  decree  Is  for  8  per  centum 
per  annum  interest  from  April  2,  1906.  In- 
terest should  only  have  been  required  in  ac- 
cordance with  the  terms  of  the  contract 

Under  the  decree  at  the  first  hearing  of 
this  case  In  the  court  below  Mrs.  Perkins  was 
declared  to  be  entitled  to  possession  of  the 
land  By  the  appeal  in  that  case  with  the  su- 
persedeas, Watson,  because  of  that  appeal 
bond  only,  was  enabled  without  right  to  hold 
the  property  and  enjoy  Its  rents  for  the  year 
1904.  The  amended  and  supplemental  bill 
charges  a  Joint  receipt  by  Watson  and  the 
New  England  Mortgage  &  Security  Company 
of  these  rents  for  1904 ;  and,  If  so,  we  think 
In  the  accounting  both  should  be  charged  with 
that  rent  Of  course,  the  decision  on  the 
second  appeal  In  this  case,  found  In  88  Miss. 
64,  40  South.  643,  stands  In  full  force;  but 
with  the  amended  and  supplemental  bill  on 
file,  the  further  matter  appears  of  the  Joint 
appeal,  with  a  Joint  supersedeas  bond,  and 
that  has  not  been  adjudicated  In  this  court 
On  the  contrary,  it  was  referred  by  this 
court  to  the  court  below  for  disposition,  and 
was  not  disposed  of  by  that  court.  It  has 
been  properly  held  In  this  case  that  Watson 
was  wrongfully  In  possession,  and  that  Mrs. 
Perkins  was  entitled  to  It  and  the  mortgage 
company,  which  had  sold  to  Watson,  having 
Joined  him  in  the  appeal,  by  means  of  which 
only  was  the  insolvent  Watson  able  to  hold 
the  possession,  we  think  that  he  and  the  mort- 
gage company  ought  to  be  held  to  Mrs.  Per- 
kins for  the  rest  of  1904. 

We  also  think  that  the  American  Surety 
Company,  the  surety  on  the  bond  given  on  the 
premature  appeal,  should  have  been  made 
a  party,  to  be  held  for  the  rent  of  1904,  lost 
because  of  that  bond  with  supersedeas.  We 
think  this,  in  full  view  of  Carothers  v.  Leigh, 
60  Miss.  258,  which  we  approve.  There  the 
bond  was  without  statutory  warrant  under 
any  condition  of  things.  It  was  purely  volun- 
|  tary — mere  waste  paper.  Here  it  had  statu- 
i  tory  warrant    It  was  simply  premature. 
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though  with  the  same  effect  to  deprive  Mrs. 
Perkins  of  her  rent  for  1904.  Ann.  Code 
1892,  S  946;  Code  1906,  5  1022.  In  Carothers 
v.  Leigh,  supra,  there  was  a  mere  accommo- 
dation by  the  sheriff  to  Carothers,  and.  In 
the  language  of  the  court,  "there  was  no  is- 
sue between  the  plaintiff  and  defendant  for 
trial,"  and  another  party,  a  claimant,  was 
solely  interested  that  the  sheriff  should  have 
the  money  he  had  made  on  execution  against 
a  third  party. 

Reversed  and  remanded,  for  action  in  con- 
formity with  this  opinion. 

On  the  first  appeal  in  this  case  WHIT- 
FIELD, C  J.,  was  disqualified  by  reason 
of  relationship  to  one  of  the  sureties  on  the 
appeal  bond.  On  this  appeal  that  surety  Is 
not  on  the  appeal  bond,  and  hence  Chief  Jus- 
tice WHITFIELD  Is  not  disqualified. 


JAMISON  v.  JAMISON  et  al.  (No.  12,786.) 
(Supreme  Court  of  Mississippi.   April  20,  1908.) 

1.  Exceptions,  Bill  op— Extension  op  Tims 
fob  Filing— Poweb  op  Chancery  Court. 

Code  1906,  {  606.  provides  that  either  party 
may  tender  a  bill  of  exceptions  in  a  chancery 
court  whenever  it  may  be  necessary  to  make 
any  matter  a  part  of  the  record,  and  the  chan- 
cellor shall  sign  it,  and  that  all  the  provisions 
of  law  applicable  to  obtaining  bills  of  excep- 
tions in  the  circuit  court  shall  apply  to  a  chan- 
cery court,  and  concludes,  "(See  Sec.  794-799)." 
Section  797  provides  that  the  provisions  as  to 
when  bills  of  exceptions  shall  be  presented  and 
signed  shall  not  apply  where  the  evidence  and 

Sroceedings  are  noted  down  by  the  stenographer, 
ut  bills  of  exceptions  in  such  cases  may  be  sent 
to  the  trial  judge  at  any  time  within  60  days 
after  the  end  of  the  term  In  which  the  case 
was  tried,  which  time  may  be  extended  by  order 
of  the  court  or  judge  in  vacation  to  90  days, 
instead  of  60  days.  Held,  that  section  606 
embraces  section  797,  and  gives  the  chancellor 
the  same  power  that  circuit  judges  have  in  re- 
spect to  bills  of  exceptions  and  stenographer's 
notes,  and  hence  be  may  extend  the  time  for 
filing  a  bill  of  exceptions  to  90  days,  where  the 
proceedings  are  taken  down  by  a  stenographer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  $  58.] 

2.  Same  —  Stenographers    IN  Chanoebt 
Courts. 

Inasmuch  as  chancery  courts  had  no  official 
stenographers  when  the  sections  were  passed, 
tbey  contemplated  that  the  evidence  and  proceed- 
ings would  be  taken  down  by  unofficial  stenog- 
raphers so  far  as  those  courts  were  concerned. 

Appeal  from  Chancery  Court,  Chickasaw 
County;  J.  Q.  Robins,  Chancellor. 

Suit  in  equity  between  Mrs.  A.  D.  Jamison 
and  R.  S.  Jamison  and  others.  From  the  de- 
cree, Mrs.  Jamison  appeals.  On  motion  to 
strike  oat  a  bill  of  exceptions.  Motion  de- 
nied. 

R.  H.  Knox  and  R.  V.  Fletcher,  for  the  mo- 
tion.   May,  Flowers  &  Whitfield,  opposed. 

WHITFIELD,  C.  J.  The  ground  of  the 
motion  is  this:  "Because  it  appears  from 
the  record  that  the  bill  of  exceptions  In  this 
case  was  not  signed  or  approved  by  the  chan- 


cellor who  tried  the  case  within  60  days  of 
the  date  of  the  rendition  of  the  decree  ap- 
pealed from,  or  of  the  date  of  the  overruling 
of  the  motion  for  a  new  trial,  or  of  the  end 
of  the  term  of  the  court  at  which  the  said 
cause  was  heard."  The  ground  of  the  motion 
Is  that  the  chancellor  had  no  authority  to 
extend  the  time,  as  he  did,  to  90  days.  It 
is  conceded  that  the  stenographer's  notes 
were  prepared  and  filed  within  the  90  days. 

Section  555,  Ann.  Code  1892  (the  same  as 
section  606,  Code  1906),  except  in  Its  refer- 
ence at  the  end  of  the  section,  provides  as 
follows:  "Sec.  555.  Bills  of  Exceptions. — Ei- 
ther party  may  tender  a  bill  of  exceptions  In 
a  chancery  court  whenever  It  may  be  neces- 
sary to  make  any  matter  a  part  of  the  record 
in  the  cause  and  the  chancellor  shall  sign 
the  same;  and  all  the  provisions  of  law  ap- 
plicable to  obtaining  bills  of  exceptions  in  the 
circuit  court  shall  apply  to  a  chancery  court. 
See  sections  733-737."  The  reference  ap- 
pended to  section  606  In  the  Code  of  1906  is 
"(See  Sec.  794-799)."  Manifestly  section  555, 
Ann.  Code  1892,  embraced  section  736  of  that 
Code,  and  section  606,  Code  1906,  embraced 
section  797,  Code  1906.  The  reference  means 
that,  plainly,  in  the  two  sections.  The  lan- 
guage in  both  sections,  that  "all  the  provi- 
sions of  law  applicable  to  obtaining  bills  of 
exceptions  in  the  circuit  court  shall  apply 
to  a  chancery  court,"  means,  manifestly,  that 
the  chancellor  shall  have  the  same  power  pre- 
cisely that  the  circuit  judge  has  In  respect 
to  his  dealing  with  bills  of  exceptions  and 
stenographer's  notes.  Any  other  interpreta- 
tion destroys  the  spirit  of  the  two  sections, 
which  were  intended  broadly  and  liberally 
to  analogize  in  all  respects  the  practice  of 
the  two  courts  on  the  subject 

It  Is  not  material  at  all  that  the  stenogra- 
pher in  a  chancery  court,  prior  to  the  law  al- 
lowing official  stenographers  therein,  was  a 
private  stenographer.  That  consideration  Is 
entirely  beside  the  mark.  Indeed,  the  mat- 
ter has  been  settled  heretofore  in  the  case 
of  Roach  v.  Tallahatchie  County,  78  Miss. 
803,  29  South.  93,  In  an  opinion  by  Mr.  Jus-, 
tlce  Calhoon.  The  Legislature  enacted  these 
two  statutes,  with  these  references  appended 
to  them,  with  full  knowledge  of  the  fact  that 
the  chancery  courts,  when  these  were  first  en- 
acted, had  no  official  stenographer,  and.  of 
course,  could  only  have  had  in  mind,  so  far 
as  the  chancery  courts  were  concerned,  un- 
official stenographers — those  employed  by 
agreement  of  the  parties. 

The  motion  is  denied. 


ILLINOIS  CENT.  R.  CO.  r.  SWANSON. 
(No.  12,826.) 

(Supreme  Court  of  Mississippi.   April  13,  1908.) 

1.  j u8t1ces  of  the  peace  —  appearance  — 
Waiver  of  Process— Statutes. 

Code  190G,  $  3946,  provides  that  where  the 
summons  or  citation,  or  service  thereof,  is  quash- 
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ed  on  motion  of  defendant,  the  case  may  be  con- 
tinued for  the  term,  but  defendant  shall  be 
deemed  to  have  entered  his  appearance  to  the 
succeeding  term ;  and  section  3947  provides  that, 
where  a  judgment  is  reversed  on  appeal  by  de- 
fendant for  want  of  service,  a  new  summons  or 
citation  need  not  be  issued,  but  defendant  shall, 
without  such  service,  be  presumed  to  have  en- 
tered his  appearance  in  the  court  from  which 
appeal  was  taken,  when  the  mandate  shall  be 
filed  therein.  Judgment  was  had  against  de- 
fendant by  default  without  personal  service  in 
a  justice's  court,  and  an  appeal  taken  to  tbo 
circuit  court  at  the  July  term,  and  defendant's 
motion  to  quash  the  original  summons  was  sus- 
tained; and,  the  return  being  amended,  a  mo- 
tion to  quash  that  return  was  also  sustained, 
and  immediately  thereafter  defendant  moved  to 
dismiss  the  suit,  because  the  court  rendering  the 
judgment  had  no  jurisdiction,  which  motion  was 
overruled.  Held,  that  there  was  a  sufficient  ap- 
pearance by  defendant  to  give  the  circuit  court 
jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  (8  592-599.] 

2.  Cabbiebs— Cabbiage  of  Goods — Oontbacts 
—Place  of  Deliveby— Bubden  of  Pboof— 
Authority  of  Agent. 

Where  a  contract  for  the  carriage  of  goods 
was  to  deliver  the  goods  at  a  place  on  the  com- 
pany's road  other  than  a  regular  station,  the 
burden  was  on  the  shipper  to  show  that  the  con- 
tract was  made  with  an  agent  having  author- 
ity to  make  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  878.] 

8.  Same — Authobitt  of  Agent—  Liability  of 
Cabbies. 

Plaintiff  shipped  some  goods  over  defend- 
ant's line,  and  persuaded  the  local  agent  to 
write  on  the  bill  of  lading  that  the  car  was 
to  be  switched  to  a  certain  street  at  destina- 
tion; the  agent  stating  that  the  company  had 
no  switching  facilities  at  that  street  and  pro- 
testing against  so  billing  the  shipment  Held. 
that  the  agent  had  no  authority  to  agree  to  bill 
the  goods  to  that  point,  and  plaintiff  could  not 
under  the  circumstances,  recover  for  the  com- 

Eany's  failure  to  deliver  the  goods  as  required 
y  the  bill  of  lading. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; D.  M.  Miller,  Judge. 

Action  by  Anna  Swanson  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  cause  remanded. 

■  The  appellee  shipped  a  car  load  of  hay 
from  Way,  Miss.,  to  New  Orleans,  La.  The 
agent  gave  appellee  the  bill  of  lading,  which 
was  in  the  usual  form,  except  that  it  had 
written  in  the  corner:  "Shipper's  order,  no- 
tify R.  W.  Barrett  New  Orleans,  Louisiana. 
Ship  to  Levee  and  Washington  streets."  The 
hay  reached  New  Orleans  In  due  time  in 
good  condition,  and  was  switched  on  one  of 
the  side  tracks  of  the  appellant  known  as 
the  "Valley  Yard,"  and  Barrett,  the  con- 
signee, notified  that  the  hay  was  there.  Bar- 
rett refused  to  call  for  the  hay,  claiming  that 
he  had  contracted  to  have  It  delivered  at 
Levee  and  Washington  Streets,  and  unless  it 
was  delivered  there  he  would  not  take  It  To 
this  appellants  replied  that  they  had  no 
depot,  nor  switch  nor  facilities  for  handling 
the  hay  at  Levee  and  Washington  streets. 
The  hay  remained  at  the  Valley  yard  for  a 
long  time  and  was  not  claimed  by  the  con- 


signee. It  was  afterwards  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  freight  and 
storage.  Afterwards  appellee  brought  suit 
against  appellant  for  damages,  alleging  in 
the  declaration  that  appellant  had  contracted 
with  her  to  deliver  said  hay  to  her  at  Levee 
and  Washington  streets,  and  that  appellant 
had  failed  to  perform  Its  contract  and  that 
as  a  result  of  this  breech  the  consignee  had 
refused  to  purchase' the  hay,  whereby  appel- 
lee was  damaged.  The  appellant  denied  the 
contract,  and  offered  evidence  to  show  that 
at  the  time  the  appellee  requested  the  agent 
at  Way,  Miss.,  to  consign  the  hay  to  Levee 
and  Washington  streets,  that  the  agent  told 
appellee  that  it  had  no  switch,  nor  depot  nor 
yards  at  this  point,  nor  had  he  any  authority 
to  make  a  contract  to  deliver  the  goods  at 
that  point.  Appellee,  however,  pursuaded 
the  agent  to  write  In  the  bill  of  lading  what 
Is  claimed  to  be  a  contract  to  transport  the 
goods  to  the  point  mentioned.  The  railroad 
company  denies  that  it  Is  bound  by  any  con- 
tract which  the  agent  had  no  authority  to 
make,  and  which  appellee  knew  was  beyond 
the  authority  of  the  agent  to  make. 

The  court  gave  the  following  instruction 
for  the  defendant:  "(1)  The  court  instructs 
the  jury,  for  defendant  that  the  bill  of  lad- 
ing in  this  case  evidences  a  contract  to  ship 
the  hay  in  question  to  its  station,  or  one  of 
its  stations,  in  New  Orleans.  The  shipper's 
order  could  not  change  or  enlarge  the  con- 
tract, so  as  to  compel  delivery  at  a  point  on 
defendant's  line  in  New  Orleans  where  It  has 
no  station  to  store  it  or  clerks  to  check  and 
deliver  it,  or  switch  to  place  It  on;  and  if 
they  find  from  the  evidence  in  this  case  that 
there  was  no  station  house  or  switch  for  the 
reception  and  delivery  of  the  hay  at  the  point 
designated  by  the  order  of  the  shipper,  to 
wit,  to  Levee  and  Washington  streets,  then 
the  contract  of  the  railroad  was  fulfilled 
when  it  notified  the  shipper  and  offered  to 
deliver  the  hay  at  the  regular  depot  for  such 
freight  in  New  Orleans.  Therefore,  if  they 
find  that  there  was  no  such  depot  at  Levee 
and  Washington  streets,  and  the  defendants 
shipped  to  and  offered  to  deliver  the  said  hny 
to  the  consignee  at  their  regular  depot,  and 
he  refused  to  receive  it,  they  will  find  for 
the  defendant." 

The  jury  returned  a  verdict  for  appellee 
(plaintiff  below),  and  the  railroad  company 
appeals. 

Mayes  &  Longstreet,  for  appellant  Pratt 
&  Reid,  for  appellee. 

WHITFIELD,  C.  J.  This  case  was  begun 
before  a  justice  of  the  peace,  where  judgment 
by  default,  without  personal  service,  was 
had  against  the  appellant  for  the  sum  of 
$199.  This  Judgment  was  rendered  on  the 
22d  of  May,  1905,  and  an  appeal  taken  to  the 
circuit  court  The  record  shows  that  at  the 
July  term,  1906,  of  the  circuit  court,  a  mo- 
tion was  made  by  the  defendants  to  quash 
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the  original  summons  and  the  return  of  the 
officer  thereon;  that  evidence  was  heard  on 
that  motion,  and  the  motion  was  sustained; 
that  the  plaintiff  then  obtained  leave  of  the 
court  to  amend  the  officer's  return;  that  a 
motion  was  then  made  by  the  defendant  to 
quash  the  amended  return,  which  motion 
was  sustained;  that  then,  quoting  from  the 
record,  "Immediately  thereafter  the  defend- 
ant made  Its  motion  to  dismiss  this  suit  and 
strike  the  same  from  the  docket,  because  the 
court  rendering  the  same  had  no  Jurisdiction, 
wbich  was  heard,  and  tbe  court  overruled  the 
motion;  that  the  defendant  excepted  to  this 
action  of  the  court";  and  that  thereafter  the 
parties  announced  themselves  for  a  trial,  and 
a  Jury  came  and  were  accepted,  and  the  case 
was  tried.  It  will  thus  be  seen  that  the 
question  first  presented  for  decision  here  Is 
whether  or  not  the  court  erred  in  overruling 
the  motion  to  dismiss  the  suit  for  want  of 
Jurisdiction  In  the  Justice  of  the  peace  court, 
because  it  rendered  a  Judgment  by  default  in 
the  absence  of  personal  service. 

Learned  counsel  for  appellee  make  a  stren- 
uous effort  to  show  that  what  was  done  by 
the  counsel  for  tbe  appellant  between  the  ap- 
peal from  the  Judgment  of  the  Justice  of  the 
peace  and  the  making  of  the  motion  to  dis- 
miss the  suit  in  the  circuit  court  amounted  to 
entering  a  general  appearance.  They  say 
that  a  careful  inspection  of  the  record  will 
show  that  all  steps  in  the  proceedings  on  the 
part  of  the  appellant,  such  as  entering  the 
name  of  opposing  counsel,  and  the  Issuance 
of  subpoenas  for  witnesses  by  order  of  such 
counsel,  notice  to  take  depositions  for  the 
appellant,  and  the  taking  of  such  depositions, 
and  filing  the  same,  were  taken  before  any 
motion  to  dismiss  for  want  of  Jurisdiction 
was  filed,  and  that  It  was  only  when  the  case 
was  about  to  be  finally  submitted  to  the  Jury 
that  the  plea  to  the  Jurisdiction  was  inter- 
posed by  appellant.  We  have  examined  and 
re-examined  the  record  with  care  on  this 
point,  and  the  record  before  us  plainly  shows 
that  this  motion  to  dismiss  was  made  at  the 
July  term,  1906,  and  acted  on  then,  and  that 
the  case  was  not  tried  before  the  Jury  until 
tbe  January  term,  1907.  Learned  counsel 
for  appellee  say  that  at  the  January  term, 
1907,  appellant  moved  for  security  for  costs. 
We  do  not  find  any  such  motion  In  this  rec- 
ord, and  we,  of  course,  are  controlled  by  the 
record. 

Quite  an  elaborate  argument  has  been 
made  in  this  court  in  briefs  of  counsel  on 
both  sides  with  respect  to  the  question  wheth- 
er or  not  what  was  done  by  the  railroad 
company  in  the  court  below  operated  a  gen- 
eral appearance  to  the  action,  and  numerous 
authorities  are  cited.  All  this  learning  and 
diligence  In  the  citation  of  authorities  was 
wholly  unnecessary,  since  the  matter  is  di- 
rectly controlled  by  section  3946  of  the  An- 
notated Code  of  1906,  and  section  8947 — es- 
pecially tbe  first  section.  These  sections  are 
in  the  following  words: 


"3946  0447).  Motion  to  Quash  Process  an 
Appearance. — Where  the  summons  or  cita- 
tion, or  the  service  thereof,  is  quashed  on  mo- 
tion of  the  defendant,  the  case  may  be  con- 
tinued for  the  term,  but  defendant  shall  be 
deemed  to  have  entered  bis  appearance  to  the 
succeeding  term  of  the  court 

"3947  (3448).  When  an  Appeal  by  Defend- 
ant an  Appearance. — Where  a  Judgment  or 
decree  Is  reversed  on  appeal  taken  by  defend- 
ant for  the  want  of  service,  or  because  of 
defective  service  of  process,  a  new  summons 
or  citation  need  not  be  issued  or  served,  but 
the  defendant  shall,  without  such  process  or 
service,  be  presumed  to  have  entered  his  ap- 
pearance to  the  cause  in  the  court  from 
which  the  appeal  was  taken  when  the  man- 
date shall  be  filed  therein." 

Under  that  section,  of  course,  the  motion 
to  dismiss  for  want  of  Jurisdiction  was  prop- 
erly overruled;  and  this  brings  us  to  the  case 
on  its  merits. 

It  Is  very  satisfactorily  shown  by  the  tes- 
timony that  tbe  railroad  company  had  no 
switch,  no  station,  nor  any  delivering  point 
at  the  corner  of  Levee  and  Washington 
streets,  and,  further,  that  the  shipper  knew 
that  fact,  and  that  the  local  agent  of  the 
company  protested  against  writing  in  the 
bill  of  lading  the  direction:  "To  be  switched 
to  Levee  and  Washington  streets."  We  under- 
stand the  true  rule  on  this  subject  to  be  tbnt 
expressed  in  6  Cyc.  431,  note  77,  which  rule 
is  thus  stated:  "But,  where  the  contract 
was  to  receive  goods  at  a  place  on  the  com- 
pany's road  other  than  a  regular  station.  It 
was  held  that  it  was  for  the  shipper  to  show 
that  the  contract  was  made  with  an  agent 
having  authority  to  make  it.  Newport  News, 
etc.,  R.  Co.  v.  Reed,  10  Ky.  Law  Rep.  1020." 
On  the  facts  in  this  record  it  is  perfectly 
clear  that  this  local  agent  had  no  such  au- 
thority, and  that  he  knew  he  had  no  such 
authority,  and  that,  knowing  he  had  no  au- 
thority, be  protested  against  writing  the  bill 
of  lading  as  Insisted  on  by  the  shipper;  and 
It  is  perfectly  clear  that  the  shipper  knew, 
as  stated  above,  that  there  was  no  regulnr 
station  and  no  switch  at  the  corner  of 
Levee  and  Washington  streets.  On  the  law 
of  the  case,  therefore,  as  applied  to  the  facts. 
It  Is  manifest  that  no  verdict  on  the  case 
made  hy  this  record  can  be  allowed  to  stand.  . 

Therefore  the  Judgment  Is  reversed,  and 
the  cause  remanded. 


SANBORN  et  al.  v.  FRANKLIN  COUNTY 
LUMBER  CO. 

(Supreme  Court  of  Florida.  Division  A.  March 
10,  1908.) 

1.  Replevin— Recovery  op  Value— Logs. 

Loirs  are  chattels,  and.  when  they  are 
wronjrfully  detained,  their  value  may  be  recov- 
ered iu  an  action  of  replevin. 

[Ed.  Note.— For  capes  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  {  24.] 
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2.  Logs  and  Logging— Cutting  and  Haul- 
ing Logs — Contracts — Construction. 

Where  a  deed  makes  a  bargain  and  sale  of 
"all  of  the  standing  cypress  trees,  dead  or  alive, 
and  all  logs  now  cut  and  lying  on"  described 
land,  and  contains  a  covenant  anthorizing  entry 
on  the  land  to  cut  and  remove  the  trees  for  the 
term  of  two  years,  or  until  the  removal  of  all 
logs  cut  under  the  contract,  with  a  further  pro- 
vision that  the  vendee  shall  "deaden,  cut,  and 
remove  the  timber  on  said  lands  with  diligence 
and  as  fast  as  the  floods  and  water  courses  will 
permit,  but,  if  the  said  cypress  timber  shall  not 
be  removed  iwithin  two  years,  then  the  vendee 
shall  have  two  years"  longer,  the  logs  cut  during 
the  contract  period  for  cutting  are  the  property 
of  the  vendee,  and  may  be  removed  within  a 
reasonable  time  after  the  expiration  of  the  sec- 
ond two  years,  pursuant  to*  the  provision  of  the 
deed  giving  further  time  for  removing  logs  al- 
ready cut  under  the  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  88,  Logs  and  Logging,  |  14.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Liberty  County; 
John  W.  Malone,  Judge. 

Replevin  by  the  Franklin  County  Lumber 
Company  against  Ira  Sanborn  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

Price  &  Watson  and  Nat  R.  Walker,  for 
plaintiffs  In  error.  C.  L.  Wilson  and  R.  F. 
Burdlne,  for  defendant  in  error. 

WHITFIELD,  J.  On  February  24,  1908, 
for  a  consideration  of  $100,  the  plaintiffs  In 
error,  by  deed  duly  executed,  granted,  let, 
bargained,  and  sold  to  the  Franklin  County 
Lumber  Company  all  of  the  standing  cypress 
trees,  dead  or  alive,  and  all  logs  now  cat  and 
lying  on  "certain  described  land,  to  have  and 
to  hold  to  the  said  Franklin  County  Lumber 
Company,  and  Its  successors,  all  of  the  said 
cypress  timber  on  the  land  *  *  •  which 
will  measure  14  Inches  and  up  In  diameter 
at  the  blossom  end,  for  the  sum  of  $1.25  and 
25  cents  per  thousand  superficial  feet,  to  be 
paid  for  as  fast  as  delivered  to  the  said 
Franklin  County  Lumber  Company,  the  quan- 
tity and  class  to  be  ascertained  by  the  legal 
Inspector  or  inspector  of  logs  and  lumber  at 
Carrabelle,  Fla.  And  the  said  grantors  do 
hereby  license,  authorize,  and  permit  the  said 
Franklin  County  Lumber  Company,  Its  serv- 
ants, agents,  and  employes,  to  enter  upon  the 
said  land  and  cut  and  remove  the  said  trees 
therefrom,  without  let  or  hindrance,  for  the 
term  of  two  years,  or  until  the  said  Franklin 
County  Lumber  Company  shall  have  removed 
all  logs  which  it  may  have  cut  on  said  lands 
by  reason  of  this  contract;  and  the  said 
Franklin  County  Lumber  Company  Is  hereby 
privileged  to  cut  all  necessary  roads,  ditches, 
and  fioatways  for  the  purpose  of  drifting  out 
said  timber.  The  said  Franklin  County  Lum- 
ber Company  hereby  agrees  to  deaden,  cut  and 
remove  the  timber  on  said  lands  with  due 
diligence  and  as  fast  as  the  floods  and  water 
courses  will  permit;  but,  If  the  said  cypress 
timber  shall  not  be  removed  within  two  years, 
tnen  the  Franklin  County  Lumber  Company 


shall  have  two  years  longer  from  date  of  ex- 
piration of  this  contract  upon  payment  by 
Franklin  County  Lumber  Company  of  $100, 
for  further  license." 

This  deed  offered  In  evidence  contained  the 
following  Indorsement: 

"November  22,  1906.  We,  Laura  D.  San- 
born, Ira  Sanborn,  and  Cliff  W.  Sanborn,  for 
and  In  consideration  of  $100  to  us  in  hand 
paid  by  the  Franklin  County  Lumber  Com- 
pany, do  hereby  extend  the  within  contract 
for  two  years  from  the  24th  day  of  November, 
A.  D.  1906. 

"I.  H.  Hose.  Laura  D.  Sanborn. 

"Ira  Sanborn. 
"C.  W.  Sanborn." 

In  June,  1907,  the  Franklin  County  Lum- 
ber Company  brought  an  action  of  replevin 
to  recover  of  the  Sanborns  60  cypress  logs,  of 
the  value  of  $250,  cut  under  the  deed,  but  not 
removed  from  the  land  at  the  expiration  of 
the  dates  mentioned  in  the  deed.  Judgment 
for  $75  was  rendered  for  the  plaintiff  com- 
pany, and  the  defendants  took  writ  of  error. 

In  replevin,  goods  or  chattels  wrongfully 
detained,  or  their  value,  may  be  recovered. 
Sections  2171,  2189,  Gen.  St  1906.  Logs  are 
chattels,  and  when  they  are  wrongfully  de- 
tained their  value  may  be  recovered  In  an  ac- 
tion of  replevin. 

The  logs  in  controversy  were  cut  on  and 
remain  on  the  lands  of  the  defendants,  and, 
unless  the  plaintiff  has  a  right  to  the  posses- 
sion of  the  logs,  replevin  will  not  lie. 

Right  of  possession  is  claimed  by  the  plain- 
tiff by  virtue  of  the  cutting  of  the  logs  on 
the  land  under  the  terms  of  the  deed  of  bar- 
gain and  sale  above  quoted. 

By  the  terms  of  the  deed  the  defendants 
bargained  and  sold  to  the  Franklin  County 
Lumber  Company  "all  of  the  standing  cypress 
trees,  dead  or  alive,  and  all  logs  now  cut  and 
lying  on"  the  land  "which  will  measure  14 
inches  and  up  In  diameter  at  the  blossom 
end."  The  deed  contains  a  covenant  authoris- 
ing and  permitting  the  plaintiff  company,  its 
agents  and  employes,  to  enter  upon  the  land 
and  cut  and  remove  the  said  trees  therefrom, 
without  let  or  hindrance,  for  the  term  of  two 
years,  or  until  the  said  company  shall  have 
removed  all  logs  which  it  may  have  cut  on 
said  lands  by  reason  of  the  contract  The 
deed  further  provided  that  the  plaintiff  com- 
pany should  "deaden,  cut,  and  remove  the  tim- 
ber on  said  lands  with  diligence  and  as  fast 
as  the  floods  and  water  courses  will  permit; 
but,  If  the  said  cypress  timber  shall  not  be 
removed  within  two  years,  then  the  Franklin 
County  Lumber  Company  shall  have  two 
years  longer  from  date  of  expiration  of  this 
contract  upon  payment  by  Franklin  County 
Lumber  Company  of  $100,  for  further  li- 
cense." 

The  legal  meaning  and  effect  of  this  deed 
are  a  bargain  and  sale  to  plaintiff  of  all 
standing  cypress  trees  and  cut  logs  of  the 
stated  size  on  the  land  at  the  date  of  the  deed, 
giving  the  company  the  right  to  cut  and  re- 
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move  the  specified  trees  from  the  land  for 
two  yean;  bat,  if  the  timber  shall  not  be  re- 
moved within  two  years,  then  the  plaintiff 
company  shall  nave  two  years  after  the  ex- 
piration of  the  first  two  years  for  removing 
the  timber,  upon  paying  9100  for  farther  li- 
cense, with  a  still  farther  extension  of  time 
"until  the  said  Franklin  County  Lumber 
Company  shall  have  removed  all  logs  which 
it  may  have  cut  on  said  lands  by  reason  of 
this  contract''  The  contingencies  contemplat- 
ed that  might  require  more  time  for  remov- 
ing logs  that  had  been  cut  under  the  contract 
are  indicated  by  the  provision  that  the  plain- 
tiff company  shall  "deaden,  cut,  and  remove 
the  timber  on  said  lands  with  due  diligence 
and  as  fast  as  the  floods  and  water  courses 
will  permit." 

The  law  Implies  that  the  additional  time 
allowed  the  company  for  removing  "all  logs 
which  it  may  have  cut  on  said  lands  by  rea- 
son of  this  contract"  shall  be  a  reasonable 
time  under  the  circumstances  controlling  the 
case,  having  reference  to  due  diligence  and  to 
floods  and  water  courses.  The  contract  was 
extended  two  years  as  provided  for  therein. 
Therefore  the  additional  time  allowed  for  re- 
moving logs  cut  within  the  contract  periods 
began  at  the  expiration  of  the  second  two 
years. 

Logs  that  were  cut  during  the  contmct 
period  for  cutting  became  the  chattel  property 
of  the  plaintiff  company,  and,  if  such  logs 
were  not  removed  from  the  land  before  the 
expiration  of  the  definite  periods  provided 
for  in  the  deed,  they  remained  the  property 
of  the  company,  and  under  the  law  could  be 
removed  within  a  reasonable  time,  pursuant 
to  the  provision  of  the  deed  giving  for  remov- 
ing logs  already  cut  under  the  contract  ad- 
ditional time  "until  the  said  Franklin  Coun- 
ty Lumber  Company  shall  have  removed  all 
logs  which  it  may  have  cut  on  said  lands  by 
reason  of  this  contract"  See  PI urner  v.  Pres- 
cott,  48  N.  H.  277;  Holt  v.  Stratton  Mills,  54 
N.  H.  100,  20  Am.  Rep.  119;  Hicks  v.  Smith, 
77  Wis.  146,  46  N.  W.  138;  Irons  v.  Webb, 
41  N.  J.  Law,  203,  32  Am.  Rep.  103 ;  Brsklne 
v.  Savage,  96  Me.  57,  51  Atl.  242;  Alexander 
v.  Bauer,  94  Minn.  174,  102  N.  W.  387;  25 
Cyc  1552. 

The  trial  court  placed  this  construction  up- 
on the  deed.  In  view  of  the  rights  thus  as- 
certained of  the  plaintiff  company  in  the  logs 
hi  controversy,  It  was  proper  to  receive  evi- 
dence and  to  give  instructions  to  the  jury  as 
to  the  reasonable  sufficiency  of  the  time  since 
the  contract  periods  expired  for  the  removal 
of  the  logs  cut  under  the  contract,  having 
regard  to  due  diligence  of  the  plaintiff  and  to 
the  floods  and  water  courses  affecting  the  re- 
moval of  the  logs  from  the  land. 

Counsel  for  the  plaintiffs  In  error  In  their 
brief  say:  "If  the  construction  placed  upon 
the  contract  by  the  court  was  the  correct  one, 
then  the  evidence  was  ample  to  support  the 
verdict  and  the  motion  for  a  new  trial  was 
properly  denied,  except  for  the  error  com- 


plained of  in  the  fourteenth  assignment  of 
error"— which  is  the  refusal  to  give  the  fol- 
lowing charge:  "You  cannot  find  for  the 
plaintiff  the  value  of  any  logs,  if  there  are 
any  shown  by  the  evidence  to  be  under  14 
Inches  In  diameter  at  the  blossom  end."  The 
refusal  to  give  this  instruction  is  not  error, 
as  it  may  be  construed  to  exclude  all  recov- 
ery, even  If  some  of  the  logs  are  shown  to 
be  of  the  required  size.  • 

There  was  testimony  that  four  or  five  of 
the  logs  were  estimated  to  be  slightly  under 
the  required  size;  but  In  this  case  the  doc- 
trine of  "de  minimis"  may  well  be  applied. 

The  jury  found  the  minimum  value  of  the 
logs. 

The  judgment  is  affirmed. 

SHACKLEFORD,  a  J,  and  COCKRBLL, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


McKINNON-YOUNG  CO.  et  al.  v.  STOCK- 
TON et  aL 

(Supreme  Court  of  Florida,  Division  B.  March 
5,  1908.) 

1.  Receivers— Title  ob  Right  Acquired  bt 
Receiver— Representative  of  Coubt. 

In  a  legal  sense  property  placed  by  a  court 
in  the  hands  of  a  receiver  is  not  in  the  posses- 
sion of  such  receiver,  but  in  the  possession  of 
the  court,  through  such  receiver  as  its  officer. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Die, 
vol.  42,  Receivers,  6  127.] 

2.  Sake— Trespass  on  Pbopebtt— Right  oi 
Succeeding  Receives. 

Where  a  receiver  is  appointed  over  prop 
erty  in  litigation,  and,  pending  snch  suit,  is  n 
moved  and  another  party  appointed  receiver  1. 
his  place  and  stead,  without  a  release  by  tb<> 
conrt  of  its  custody  and  possession  of  the  prop- 
erty Involved,  snch  succeeding  receiver  has  all 
the  rights,  powers,  and  duties  of  his>  predecessor 
or  predecessors  in  the  receivership,  and  it  can 
make  no  difference  with  any  third  person,  who 
unwarrantably  interferes  with  or  trespasses  up 
on  property  while  in  the  possession  of  the  court 
through  its  receiver,  as  to  who  the  individual 
was  that  was  receiver  at  the  time  of  such  inter- 
ference or  trespass.  The  trespass  In  such  cam 
is  not  against  the  receiver  as  an  individual,  but 
against  him  as  the  official  representative  of  the 
court,  and  a  succeeding  receiver,  appointed  sub- 
sequently to  such  trespass,  can  take  the  same 
steps  looking  to  its  redress  as  could  his  prede- 
cessor in  the  office  of  receiver  at  the  time  of  the 
trespass. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Receivers,  ft  119.] 

3.  Discovery— Condition  oe  Cause. 

In  a  proceeding  by  petition,  filed  by  a  re 
ceiver  of  the  court  in  an  equity  cause  against 
third  parties  alleged  to  have  unwarrantably  in- 
terfered with  and  trespassed  upon  lands  in  the 
possession  and  custody  of  the  court  through  its 
receiver,  for  summary  redress  of  such  trespass 
in  the  nature  of  contempt  proceedings,  it  is 
proper  for  the  court  to  require  the  defendant  in 
such  proceeding  to  discover  on  oath  in  his  an- 
swer to  such  petition  the  quantity  and  value  of 
the  products  of  such  lands,  if  any,  that  may 
have  been  removed  therefrom  and  appropriated 
by  such  defendant  during  the  entire  time  since 
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such  land  was  first  taken  Into  the  custody  of 
the  court  through  its  receiver,  whether  such  tres- 
pass occurred  subsequently  to  the  appointment 
of  the  receiver  filing  such  petition,  or  prior 
thereto  during  the  administration  of  a  prede- 
cessor in  such  receivership. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Discovery,  §  9.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Levy  County; 
James. T.  Wills,  Judge. 

Petition  by  John  N.  C.  Stockton  and  an- 
other, as  trustees  and  receivers,  against  the 
McKlnnon- Young  Company  and  others,  for 
summary  redress  In  the  nature  of  contempt 
proceedings  for  trespass  on  land.  From  an 
order  requiring  defendants  to  discover  on  oath 
In  their  answer  the  quantity  and  value  of 
products  removed  from  the  land,  defendants 
appeal.  Affirmed: 

Geo.  P.  Raney  and  Fred  Cubberly,  for  ap- 
pellants. Cooper  &  -Cooper  and  A.  H.  King, 
for  appellees. 

TAYLOR,  J.  This  Is  the  second  appeal  of 
this  cause  to  this  court  from  Interlocutory  or- 
ders made  therein.  For  a  full  statement  of 
the  facts  and  proceedings  therein,  see  53  Fla. 
734,  44  South.  237,  from  which  It  will  be 
seen  that  the  former  appeal  was  from  orders 
overruling  a  plea  and  demurrers  filed  by  the 
appellants  to  a  petition  exhibited  against 
them  by  the  appellees,  as  trustees  and  re- 
ceivers of  the  court,  alleging  a  wrongful  and 
unwarranted  trespass  upon  the  properties  in 
their  hands  as  such  trustees  and  receivers, 
and  a  wrongful  and  unauthorized  conversion 
by  said  appellants  of  said  properties  or  parts 
or  proceeds  thereof.  On  July  20,  1907,  after 
this  court  had  passed  upon  the  questions  pre- 
sented in  the  former  appeal,  affirming  the  or- 
ders appealed  from,  and  notified  the  court  be- 
low of  its  action  by  Its  mandate,  the  circuit 
judge,  on  the  application  of  the  appellees, 
made  the  following  order: 

"In  the  Circuit  Court  in  and  for  Levy 
County,  Florida,  In  Chancery. 

"H.  A.  Williams  et  al.  v.  Wylly-Gabbett 
Company  ct  al. 

"George  W.  Owens,  as  Trustee,  v.  Wylly- 
Gabbett  Company. 
"In  the  Matter  of  Petition  of  John  N.  C. 
Stockton  and  E.  W.  Lane,  as  Trustees,  Pe- 
titioners, v.  McKlnnon- Young  Company,  a 
Corporation,  S.  H.  McKlnnon,  Ed.  Goins, 
M.  T.  Marsbburn,  and  B.  V.  Page,  Re- 
spondents. 

"The  above-entitled  cause  coming  on  this 
day  to  be  beard  on  the  application  of  said 
John  N.  C.  Stockton  and  E.  W.  Lane,  as  trus- 
tees In  the  above-mentioned  matter  of  said 
petition  of  said  trustees  against  said  respond- 
ents, the  McKlnnon- Young  Company,  a  cor- 
poration, S.  H.  McKlnnon,  Ed.  Goins,  M.  T. 
Marsbburn,  and  B.  V.  Page,  filed  the  30th 
day  of  June,  1006,  for  order  requiring  the  said 


respondents  to  said  petition  of  said  trustees 
to  file  their  answers  to  said  petition,  and  ac- 
counts or  statements  of  account  as  part  of 
such  answers,  as  prayed  In  the  petition,  it  is 
ordered  that  the  said  above-named  respond- 
ents to  said  petition,  and  each  of  them,  with- 
in 30  days  from  date  hereof,  do  file  their  an- 
swers to  said  petition,  and  as  part  thereof, 
do  state  and  discover  the  turpentine,  rosin, 
naval  stores,  and  other  products,  if  any,  tak- 
en by  said  respondents,  or  any  of  them,  from 
the  trees  on  said  lands  mentioned  and  de- 
scribed in  said  petition  since  the  date  of  the 
appointment  of  said  George  W.  Owens,  as 
receiver,  to  wit,  the  5th  of  May,  1905,  and 
the  amounts  and  values  of  said  turpentine, 
rosin,  naval  stores,  and  other  products,  If 
any,  so  taken  by  said  respondents,  or  either  of 
them,  from  said  lands  during  said  period. 
"Done  this  July  20,  1907. 

"J.  T.  Wills,  Judge." 

From  this  order  the  present  appeal  Is 
taken. 

Five  reasons  are  assigned  as  to  why  this 
order  is  erroneous,  viz.: 

(1)  Because  the  said  order  is  entitled  of  the 
case  of  George  W.  Owens,  Trustee,  v.  Wylly- 
Gabbett  Company;  the  petition  not  having 
been  filed  In  said  cause. 

(2)  Because  said  order  prescribes  that  the 
said  answers  shall  state  and  discover  the  tur- 
pentine, rosin,  naval  stores,  and  other  prod- 
ucts, if  any,  taken  from  the  trees  on  the  lands. 

(3)  Because  said  order  requires  a  discovery 
of  such  naval  stores  taken  from  said  lands 
from  the  date  of  the  appointment  of  Owens, 
as  receiver,  a  time  prior  to  the  appointment 
of  Stockton  and  Lane  as  trustees,  who  are 
the  petitioners  herein. 

(4)  Because  said  order  provides  for  a  re- 
covery for  naval  stores  taken  from  the  lands 
prior  to  the  appointment  of  the  petitioners, 
Stockton  and  Lane,  as  trustees. 

(5)  Because  no  order  as  to  discovery  should 
be  made  until  the  equities  of  the  case  have 
been  settled  after  answer  by  defendants,  and 
said  order  is  erroneous  in  so  far  as  it  calls 
for  a  discovery  prior  to  the  settlement  of  the 
equities  in  the  controversy. 

The  first  of  these  assaults  upon  the  said 
order  Is  captious. 

The  case  of  H.  A.  Williams  et  al.  v.  Wylly- 
Gabbett  Company,  George  W.  Owens,  et  a  I., 
had,  prior  to  the  making  of  this  order,  been 
dismissed,  and  prior  thereto,  on  June  26,  19o7, 
the  judge  had  made  a  decree  to  the  effect 
that  all  proceedings  heretofore  taken  and  had 
by  the  said  Stockton  and  Lane,  as  trustees 
In  said  cause  of  Williams  et  al.  v.  Wylly- 
Gabbett  Company,  George  W.  Owens,  et  al., 
and  all  the  acts  and  doings  of  said  trustees 
heretofore  bad  and  done  as  such  trustees,  or 
in  pursuance  of  orders  and  directions  in  said 
cause,  be  and  the  same  are  confirmed,  and 
that  all  actions,  proceedings,  and  suits  by  the 
said  trustees  still  pending  and  undisposed  of, 
proceed  and  continue,  and  that  such  trustees 
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do  report  of  and  concerning  the  same  In  said 
cause,  wherein  George  W.  Owens,  as  trus- 
tee, is  complainant,  and  said  Wylly-Gabbett 
Company  is  defendant,  and  any  such  proceed- 
ings pending  In  this  suit  be  and  are  trans- 
ferred into  the  said  suit  in  this  court  wherein 
George  W.  Owens  Is  complainant,  and  the 
said  Wylly-Gabbett  Company  is  defendant, 
and  shall  proceed  therein  as  though  it  had 
been  originally  entitled  therein.    In  other 
words,  the  said  Stockton  and  Lane  had  been 
originally  appointed  virtually  as  receivers  of 
the  court  of  the  properties  of  the  Wylly-Gab- 
bett Company  in  litigation ;  said  appointment 
being  made  in  the  suit  of  Williams  et  al.  v. 
Wylly-Gabbett  Company,  George  W.  Owens, 
et  al.  The  latter  suit  being  finally  determined 
adversely  to  the  complainants  therein  and  or- 
dered to  be  dismissed,  the  original  suit,  that  It 
was  brought  to  restrain  and  enjoin,  of  Owens, 
as  Trustee,  v.  Wylly-Gabbett  Company,  for 
the  foreclosure  of  mortgage  on  all  of  the 
properties  of  the  defendants,  was  ordered  to 
proceed.  In  the  last-named  suit  the  court  had 
made  an  order  on  May  5, 1906,  placing  all  the 
properties  of  the  Wylly-Gabbett  Company  In 
the  hands  of  George  W.  Owens,  as  the  receiv- 
er of  the  court.   This  receivership  has  never 
been  discharged  or  vacated;  but  the  court 
has  kept  the  properties  In  Its  custody  through 
Its  receivers  throughout  the  entire  litiga- 
tion, never  once  releasing  Its  grasp  thereon. 
Stockton  and  Lane,  though  called  trustees, 
are  In  the  eye  of  the  law  receivers  of  the 
court,  and  successors  to  the  original  receiver, 
George  W.  Owens.  All  of  such  receivers  are 
officers  of  the  court,  holding  the  property  and 
dealing  with  it  under  the  orders  of  the  court 
as  such  court's  representative ;  and  it  makes 
no  difference,  under  the  circumstances  of  this 
case,  in  which  one  of  the  two  differently  styl- 
ed causes  they  were  appointed.    They  are 
the  receivers  of  the  court  for  the  properties 
of  the  Wylly-Gabbett  Company,  with  all  the 
rights  and  powers  of  the  receiver  originally 
appointed  therefor  on  May  5,  1905,  and  have 
the  right  to  sue  for,  recover  for,  and  protect 
said  properties  against  unwarranted  Intru- 
sions thereon,  even  If  such  intrusions  were 
committed  prior  to  the  date  of  their  actual 
appointment  as  such  receivers.    In  a  legal 
sense  property  placed  by  a  court  in  the  hands 
of  a  receiver  is  not  in  the  possession  of  such 
receiver,  but  in  the  possession  of  the  court, 
through  such  receiver  as  Its  officer.  Thomp- 
son v.  Phenlx  Ins.  Co.,  136  U.  S.  287,  10  Sup. 
Ct.  1019,  34  L.  Ed.  408.    The  properties  of 
the  Wylly-Gabbett  Company  Involved  in  the 
whole  of  this  litigation  were  first  taken  pos- 
session of  by  the  court  through  its  receiver 
od  May  5,  1905,  and  have  continued  In  such 
court's  possession  ever  since,  and  in  such  a 
case  of  successive  receivers  each  succeeding 
one  has  all  the  rights,  powers,  and  duties  of 
his  predecessors  in  such  receivership,  and  It 
can  make  no  difference  with  any  third  person, 
who  unwarrantably  Interferes  with  any  of 


the  properties  while  in  the  possession  of  the 
court  through  its  receiver,  as  to  who  the  in- 
dividual was  that  was  receiver  at  the  time  of 
such  Interference.  The  trespass  in  such  a 
case  Is  not  against  the  receiver  as  an  Individ- 
ual, but  against  him  as  the  official  represen- 
tative of  the  court,  and  a  succeeding  receiver, 
appointed  subsequently  to  such  trespass,  can 
take  the  same  steps  looking  to  its  redress  as 
could  his  predecessor  in  office  at  the  time  of 
the  trespass.  Besides  all  this,  the  order  of 
the  court  in  the  body  thereof,  Independently 
of  the  caption  to  such  order,  fully,  clearly, 
and  certainly  Identified  the  parties  and  the 
proceedings  who  were  to  be  affected  thereby. 

What  has  been  said  disposes  of  the  first, 
third,  and  fourth  grounds  of  objection  to  the 
order  appealed  from. 

There  is  no  merit  In  the  second  and  fifth 
grounds  of  objection  thereto.   In  the  former 
appeal  of  the  case  the  question  raised  by 
these  objections  has  virtually  been  decided. 
In  that  case  we  held  in  effect  that,  If  the 
allegations  of  the  petition  of  the  appellees 
were  true,  there  was  an  unwarranted  inter- 
ference with  the  property  In  the  hands  of  the 
appellees  as  receivers  of  the  court,  and  sub- 
jected the  appellants  to  the  summary  rem- 
edy sought  by  said  petition.   One  of  the  re- 
liefs sought  by  said  petition  was  that  the  ap- 
pellants might  be  required  to  discover  upon 
their  oaths  what  turpentine,  rosin,  naval 
stores,  and  other  products  they  had  taken 
from  said  lands  from  the  5th  of  May,  1905, 
when  the  same  were  taken  possession  of  by 
the  court  through  its  receivers,  up  to  the 
present  time;  and  this  prayer  of  said  petition, 
sustained  as  being  proper  by  the  former  deci- 
sion of  this  court  upon  the  demurrer  to  such 
petition,  the  order  of  the  court  appealed  from 
herein  requires  the  defendants  to  such  peti- 
tion to  comply  with.    Such  discovery  upon 
the  appellants'  part  Is  proper,  In  order  to  ad- 
vise the  court  of  the  extent,  if  any,  of  their 
Interference  with  the  properties  in  the  cus- 
tody of  the  court,  and  becomes  necessary  in 
order  to  enable  the  court  Intelligently  to  re- 
dress the  Injury,  If  any  has  been  done.  In 
their  answers  the  appellants  will  have  the 
opportunity  to  show,  if  they  can,  that  their 
acts  in  the  premises  have  been  authorized,  or 
were  not  unwarranted,  and  were  not  a  con- 
tempt of  the  court  in  its  possession  of  said 
properties  through  its  receivers,  and  that 
they  are  not  accountable  or  liable  to  such  re- 
ceivers for  the  property  taken  by  them,  if 
any,  from  said  lands.   Because  they  are  re- 
quired as  part  of  their  answers  to  such  peti- 
tion to  discover  the  quantity  and  value  of 
the  property  taken  by  them,  If  any,  from  said 
lands,  is  by  no  means  a  prejudgment  of  their 
liability  therefor  to  such  receivers.  Such  lia- 
bility will  be  a  question  to  be  determined  in 
the  ultimate  trial  of  the  proceeding  upon  the 
petition,  answers,  and  proofs  submitted  there- 
on. 

Finding  no  error,  the  decree  of  the  circuit 
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court,  appealed  from  In  said  cause,  is  hereby 
affirmed,  at  the  cost  of  the  appellants. 

HOCKER  and  PAR KH ILL,  JJ.,  concur. 

SHAOKLEFORD,  C.  J.,  and  WHITFIELD, 
J.,  concur  In  the  opinion. 

COCKRELL,  J.,  took  no  part  In  the  de- 
cision. 


SIMMS  t.  BtJRNETTE. 

(Supreme  Court  of  Florida,  Division  A.  March 
5,  1908.) 

L  Injunction  —  Equity— Remidt  at  Law— 

Bbbach  or  Contract. 

A  breach  of  contract  for  ordinary  personal 
service  is  fully  remediable  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  27,  Injunction,  §§  15-17,  117-119.] 

2.  Same — Contract  of  Employment— Breach. 

Equity  will  not  enjoin  a  breach  of  contract 
of  a  bookkeeper  not  to  engage  in  the  liquor 
business  in  the  state,  in  the  absence  of  some 
special  equity,  involving  good  will,  peculiar  in- 
tellectual or  other  skill  or  capacity,  secret  pro- 
cess of  business,  or  other  recognized  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  27,  Injunction,  5§  120-123.] 

3.  Same— Gbounds. 

The  knowledge  acquired  by  a  bookkeeper 
as  to  where  and  what  his  employer  buys  and 
to  whom  he  sells  does  not  authorize  an  injunc- 
tion against  a  breach  of  contract  not  to  enter 
into  similar  business;  there  being  no  trade 
secret  or  secret  process  involved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §8  120-123.] 

4.  Same. 

Difficulty  in  detecting  all  the  violations  of 
a  contract  and  alleged  insolvency  of  the  defend- 
ant do  not  make  out  an  equity  for  injunction 
upon  an  original  bill. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Rill  by  Robert  W.  Simms  against  Charles 
R.  Burnette.  Decree  for  defendant,  and  com- 
plainant appeals.  Affirmed. 

Jno.  E.  Hartridge,  for  appellant  Bryan 
&  Bryan,  for  appellee. 

COCKRELL,  J.  This  Is  an  appeal  from  an 
order  sustaining  a  demurrer  to  a  bill  praying 
that  Rurnette  be  enjoined  from  engaging  in 
the  liquor  business  in  the  state  of  Florida. 

The  allegations  of  the  bill  show  that  Burn- 
ette,  a  drug  clerk  In  Asheville,  N.  C,  was  em- 
ployed as  bookkeeper  by  Simms,  an  extensive 
wholesale  liquor  dealer  In  Jacksonville,  the 
terms  of  the  contract  being  embodied  in  the 
two  letters  here  set  out: 

"April  9th,  1908. 
"Mr.  0.  B.  Burnette,  Asheville,  N.  C. 

"Dear  Sir :  I  will  be  pleased  to  have  you 
enter  my  employ  as  bookkeeper.  I  will  pay 
you  a  salary  of  one  hundred  dollars  per 
month  for  a  period  of  two  years  from  May  1, 
1906. 

"You  are  to  give  your  entire  time  to  my 


business,  and  to  perform  same  in  a  satisfac- 
tory manner,  and,  in  the  event  of  you  ever 
leaving  me  for  any  cause,  you  to  agree  to  nev- 
er enter  into  the  liquor  business  with  any  oth- 
er firm  in  the  state  of  Florida. 

"I  would  like  you  to  report  at  my  office  for 
duty  as  soon  as  possible,  but  In  no  event  not 
later  than  May  1, 1906. 

"Tours  truly,  [Signed]  Robt  W.  Simms." 
"Mr.  Robt  W.  Simms,  Jacksonville,  Fla. 

"Dear  Sir :  I  hereby  accept  the  above  prop- 
osition, and  will  make  every  effort  to  perform 
my  duties  to  your  satisfaction.  I  will  ar- 
range to  be  on  hand  ready  for  work  as  soon 
as  possible,  and  In  no  event  not  later  than 
May  1,  1906. 

"Respectfully, 

"[Signed]   Chas.  B.  Burnette." 

The  inducement  for  the  insertion  of  the 
negative  clause  in  the  contract  Is  set  forth 
by  the  pleader  in  the  ninth  paragraph  of  the 
bill. 

"(9)  That  your  orator,  mindful  of  the  dam- 
age and  hurt  that  would  come  to  him  If  he, 
the  said  Charles  B.  Burnette,  after  becoming 
familiar  with  his  business  and  the  names  of 
dealers  from  whom  he  purchased,  and  of  his 
patrons  and  customers  and  their  addresses, 
should  leave  his  service  and  engage  in  the 
liquor  business  for  himself  or  with  another, 
or  as  the  clerk  or  agent  of  another,  or  with 
any  other  firm  In  the  state  of  Florida,  was 
moved  by  such  consideration  to  Insist  that  the 
contract  of  employment  entered  Into  by  and 
between  said  Charles  B.  Burnette  and  your 
orator  should  contain  a  clause  of  a  character 
to  protect  your  orator  as  against  the  use  of 
any  Information,  knowledge,  and  experience 
which  the  said  Charles  B.  Burnette  might 
gain  while  In  your  orator's  service,  and  to 
that  end,  and  In  consideration  of  the  em- 
ployment of  said  Charles  B.  Burnette  by  your 
orator  for  the  term  of  two  years  at  a  salary 
of  twelve  hundred  dollars  per  year,  the  said 
Burnette  consented  and  agreed  that  a  clause 
should  be  inserted  In  said  contract  of  em- 
ployment by  the  terms  of  which  the  said 
Burnette  was  not  to  sell  liquor  In  the  state 
of  Florida." 

It  Is  charged  that  Burnette  secretly  made 
eopiea  from  the  books  of  the  principal  dealers 
from  whom  the  liquors  were  bought  the  pric- 
es at  which  they  were  bought  and  sold,  and 
the  names  and  addresses  of  the  customers, 
and  in  violation  of  the  contract  left  the  em- 
ployer's service  and  was  about  to  engage  In 
the  liquor  business  In  Jacksonville,  In  part- 
nership with  another  former  employe,  in 
competition  with  the  complainant  with  In- 
tent to  use  the  knowledge  and  experience  so 
gained  to  the  detriment  and  hurt  of  the  latter. 

The  bill  further  represents  that  it  would 
be  impossible  to  detect  all  the  violations  of 
the  contract  or,  if  not  absolutely  Impossible, 
a  multitude  of  common-law  actions  would  be 
necessary,  and  It  would  be  so  burdensome  as 
practically  to  destroy  the  remedy,  and,  more- 
over, that  the  defendant  is  Insolvent 
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The  view  we  take  of  this  contract  renders 
much  of  the  discussion  in  the  briefs  of  coun- 
sel useless.  The  case  does  not  present  a 
question  as  to  the  reasonableness  of  the  con- 
tract, tested  by  the  '•restraint  of  trade"  rule, 
but  whether  a  court  of  equity  will  intervene 
to  enforce  specific  performance  thereof  nega- 
tively by  enjoining  its  breach. 

Burnette  had  no  "good  will"  to  sell,  nor  did 
he  possess  any  peculiar  Intellectual  or  other 
skill  or  capacity  that  could  not  readily  be 
supplied  by  the  ordinary  demands  for  em- 
ployment There  is  no  trade  secret  or  secret 
process  involved,  In  the  sense  It  Is  understood 
as  a  basis  for  equitable  Interference.  On  the 
contrary,  the  bill  alleges  nothing  more  than 
that  universal  knowledge,  gained  by  every 
successful  business  of  long  standing,  as  to 
where  and  what  it  is  best  to  buy  and  where 
best  to  sell.  His  employment  for  a  few 
months  as  bookkeeper  gave  him  no  direct 
contact  with  the  complainant's  customers,  so 
as  to  create  a  personal  influence  and  follow- 
ing upon  and  among  them,  which  might  be 
carried  as  an  asset  to  the  new  firm. 

The  secret  copying  from  the  books  of  the 
names  of  the  dealers  and  of  the  prices  and 
the  names  of  the  complainant's  customers  is 
an  allegation  tending  to  show  bad  faith ;  but 
no  authority  has  been  cited  to  us,  nor  have 
we  found  any  adjudicated  case  holding  that 
this  fact  alone  would  authorize  an  injunction 
against  the  one  committing  such  breach  of 
faith  entering  into  business  at  all.  In  short, 
the  bill  alleges  nothing  but  the  breach  of  a 
contract  for  ordinary  personal  service,  as  to 
which  it  does  not  appear  that  the  common- 
law  remedy  Is  not  fully  adequate. 

The  allegations  of  the  bill  do  not  make  out 
an  equity  on  the  ground  of  multiplicity  of  the 
common-law  actions.  The  fact  of  insolvency 
does  not  deprive  one  of  his  constitutional 
right  to  have  decided  by  a  jury  which  of  the 
parties  breached  the  contract,  and,  while  it 
may  feed  another  equity,  it  is  too  weak  of 
itself  to  support  a  bill  for  injunction. 

The  demurrer  was  properly  sustained,  and 
the  order  thereon  is  affirmed. 

SHACKLBFORD,  0.  J.,  and  WHITFIELD, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  J  J., 
concur  in  the  opinion. 


SIMMS  v.  PATTERSON. 

(Supreme  Court  of  Florida,  Division  A.  March 
5.  1008.) 

Injunction— COlfPKTIIfO  BUSINESS. 

Upon  the  authority  of  Sim  ma  v.  Burnette 
(derided  this  day)  46  South.  00,  equity  will  not 
enjoin  a  salesman  and  shipping  clerk  from  en- 
gaging in  competing  business. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 
Bill  by  Robert  W.  Simms  against  Wilson  D. 


Patterson.   Decree  for  defendant  and  com- 
plainant appeals.  Affirmed. 
See  43  South.  421. 

John  E.  Hartridge,  for  appellant  Bryan 
&  Bryan,  for  appellee. 

COCKRELL,  J.  This  Is  a  bill  to  enjoin 
Wilson  D.  Patterson,  formerly  employed  by 
Simms  as  salesman  and  shipping  clerk,  for 
breach  of  contract  "ever  to  engage  in  the 
liquor  business  in  Florida,  or  in  any  other 
state  selling  goods  in  Florida."  The  bill  does 
not  allege  any  personal  contact  or  peculiar 
influence  of  Patterson  over  the  customers  of 
Simms,  and  the  case  cannot  be  distinguished 
on  principle  from  that  of  Simms  v.  Burnette 
(decided  this  day)  46  South.  00.  For  the 
reasons  therein  given,  the  order  sustaining 
the  demurrer  to  the  bill  is  affirmed. 

SHACKLBFORD,  a  J.,  and  WHITFIELD. 
J.,  concur. 

TAYLOR,  HOCKBR,  and  PARKHILL,  JJ., 
concur  In  the  opinion. 


BELCH,  Superintendent  of  State  Reform 
School,  v.  MANNING. 

(Supreme  Court  of  Florida.    March  5,  1008.) 

Habeas  Corpus  —  Review  in  Ebkob  —  Pro- 
cedure. 

Section  1704,  Gen.  St  1006,  making  pro- 
vision for  the  acquiring  of  jurisdiction  by  the 
appellate  court  over  the  person  of  a  defendant 
In  error  by  means  of  the  recording  of  the  writ 
of  error  in  the  minutes  of  the  circuit  court,  does 
not  apply  to  writs  of  error  in  habeas  corpus 
cases ;  but  in  such  cases  the  appellate  court  can 
acquire  Jurisdiction  over  the  person  of  the  de- 
fendant in  error  only  by  the  proper  service  of  a 
writ  of  scire  facias  ad  audiendum  errores,  or 
by  his  voluntary  appearance  in  such  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  8  102.] 

(Syllabus  by  the  Court) 

In  banc.  Error  to  Circuit  Court,  Jackson 
County. 

Application  of  Frances  Manning,  as  pro- 
chein  ami  of  Emma  Manning,  for  a  writ  of 
habeas  corpus  against  S.  Belch,  superintend- 
ent of  Florida  State  Reform  School.  Judg- 
ment for  petitioner,  and  defendant  brings 
error.  Dismissed. 

L.  B.  Wade,  for  the  motion.  0.  L.  Wil- 
son, opposed. 

TAYLOR,  J.  Emma  Manning,  a  minor 
about  the  age  of  14  years,  was  committed, 
by  an  order  made  by  the  county  judge  of 
Clay  county,  to  the  State  Reform  School, 
located  in  Jackson  county.  Her  mother,  as 
her  prochein  ami,  applied  for  and  obtained 
from  the  circuit  court  of  Jackson  county  a 
writ  of  habeas  corpus,  on  the  ground  of  il- 
legal detention  in  custody,  and  upon  the 
trial  of  the  issues  presented  in  this  proceed- 
ing the  said  minor  was  discharged  from  fur- 
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ther  custody,  and  for  review  of  this  judg- 
ment the  plaintiff  In  error,  as  superintendent 
of  said  reform  school,  brings  the  case  to  this 
court  by  writ  of  error.  Motion  Is  now  made 
to  dismiss  the  writ  on  the  following  grounds : 

(1)  That  the  service  of  a  scire  facias  ad 
audiendum  errores,  that  was  Issued  and 
served  in  this  case,  does  not  confer  juris- 
diction upon  this  court  to  hear  errors. 

(2)  The  service  in  such  cases  Is  by  filing 
the  writ  of  error  in  the  court  of  whose  judg- 
ment complaint  Is  made,  and  causing  the 
recordation  thereof. 

The  contention  of  the  mover  is  that  this 
proceeding  by  habeas  corpus  is  a  civil  cause, 
and  that  this  appellate  court  can  only  ac- 
quire jurisdiction  over  the  person  of  the 
defendant  In  error  by  and  through  the  rec- 
ord of  the  writ  of  error  In  the  minute  book 
of  the  circuit  court  whose  judgment  is  to  be 
reviewed,  according  to  the  provisions  of  sec- 
tion 1704,  Gen.  St  1906,  which  has  not  been 
done  in  this  case;  but,  instead  thereof,  a 
writ  of  scire  facias  ad  audiendum  errores 
has  been  issued  and  served  on  the  defendant 
In  error.  This  contention  cannot  be  sus- 
tained. The  provisions  of  said  section  1704, 
Gen.  St.,  abrogating  the  writ  of  scire  facias 
ad  audiendum  errores  in  civil  causes  brought 
to  this  court  by  writ  of  error,  and  substitut- 
ing in  Its  stead,  as  notice  to  the  defendant 
in  error,  the  record  of  the  writ  of  error  In 
the  minutes  of  the  circuit  court  whose  judg- 
ment is  to  be  reviewed,  applies,  strictly 
speaking,  to  civil  causes  alone.  The  pro- 
ceeding by  habeas  corpus  is  not  a  civil  cause 
within  the  contemplation  of  this  statute,  but 
is  a  proceeding  sui  generis  in  Its  every  as- 
pect It  is  a  high  prerogative  writ,  the  pro- 
ceedings in  which  are  summary.  The  issues 
therein  both  of  law  and  fact  are  tried  gen- 
erally by  the  court,  and  not  by  a  jury.  Sec- 
tion 2254,  Gen.  St  1906.  Writ  of  error  to 
tbe  appellate  court  does  not  Issue  in  a 
habeas  corpus  case  as  a  matter  of  strict 
right  as  In  other  cases,  but  can  only  issue 
upon  the  grant  of  the  judge  hearing  the 
cause  or  of  a  justice  of  this  court  and  is 
made  returnable  summarily,  unlike  other 
writs  of  error,  and  the  consideration  there- 
of in  the  appellate  court  is  given  preference 
over  all  other  causes. 

In  1877,  when  our  statutes  then  In  force 
provided  for  the  review  by  this  court  of  judg- 
ments of  the  circuit  courts  in  all  civil  caus- 
es either  by  tbe  proceeding  of  appeal  or  writ 
of  error,  this  court  in  Tyler  v.  Painter,  16 
Fla.  144,  a  habeas  corpus  proceeding,  dis- 
missed the  cause  because  it  was  brought  to 
this  court  by  the  proceeding  of  appeal,  hold- 
ing that  in  such  cases  there  could  be  an  ap- 
pellate review  only  upon  a  writ  of  error. 
In  the  case  of  Baker  v.  Gordon,  23  Ind.  204, 
a  habeas  corpus  case,  it  was  contended  that 
under  their  Constitution,  which  provided 
that  "in  all  civil  cases,  the  right  of  trial  by 
Jury  shall  remain  Inviolate,"  the  party  In 
such  proceeding  was  entitled  to  a  trial  by 
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jury,  the  court  held,  in  denying  the  right  of 
jury  trial  contended  for,  that  a  habeas  cor- 
pus proceeding  was  not  a  civil  case  within 
the  meaning  of  the  quoted  clause  of  the  Con- 
stitution'of  that  state.  This  decision  was 
subsequently  reaffirmed  by  the  same  court 
in  tbe  case  of  Garner  v.  Gordon,  41  Ind.  92, 
in  which  case  it  was  further  held  that  un- 
der the  provisions  of  their  Code,  which  au- 
thorized a  change  of  venue  In  "any  civil  ac- 
tion," a  change  of  venue  in  a  habeas  corpus 
case  was  not  authorized,  since  It  was  not  a 
civil  action  within  the  meaning  of  that  pro- 
vision of  their  Code.  This  court,  in  prescrib- 
ing Its  rules  of  appellate  practice  in  habeas 
corpus  cases,  in  recognition  of  the  dissimilar- 
ity of  such  cases  to  civil  causes  generally,  in 
October,  1897,  adopted  a  rule,  specially  appli- 
cable to  such  causes,  requiring  bills  of  excep- 
tions and  transcripts  of  record  on  writs  of  er- 
ror therein  to  be  made  up,  settled  and  certi- 
fied, not  in  compliance  with  the  rules  govern- 
ing civil  causes,  but  in  conformity  to  the  rules 
governing  such  matters  In  criminal  cases,  and 
made  the  submission  of  such  cases  by  briefs 
dependent  upon  special  orders  of  the  court 
And  again,  in  the  rules  of  appellate  prac- 
tice adopted  here  in  March,  1905,  habeas  cor- 
pus and  criminal  cases  were  again  linked  to- 
gether in  the  provisions  therein  made  for  the 
preparation  of  bills  of  exception  and  tran- 
scripts of  record,  and  the  filing  of  briefs 
therein  was  again  made  dependent  upon  the 
special  order  of  this  court. 

Again,  the  provisions  of  said  section  1704 
of  the  General  Statutes  of  1906,  abrogating 
the  writ  of  scire  facias  ad  audiendum  er- 
rores, are  in  derogration  of  the  common  law, 
and  substitute  constructive  in  place  of  per- 
sonal notice,  and  must  therefore,  be  con- 
strued strictly  and  confined  to  causes  clearly 
within  its  terms.  Writs  of  error  in  habeas 
corpus  cases  cannot  consistently  with  the 
provisions  of  section  2257,  Gen.  St.,  be  in- 
cluded within  the  provisions  of  said  section 
1704.  By  the  last-named  section  the  period 
of  10  days  from  the  Issuance  of  the  writ  of 
error  is  allowed  within  which  to  have  same 
recorded  and  thereby  to  effect  notice  of  such 
writ  upon  the  defendant  In  error,  whereas  by 
tbe  provisions  of  said  section  2257,  making 
special  provision  for  writs  of  error  in  habeas 
corpus  cases,  it  1b  possible  and  permissible 
for  the  judge  or  justice  granting  the  writ  of 
error  to  make  the  same  returnable  to  the 
appellate  court  within  a  period  of  time  short- 
er than  the  time  allowed  by  said  section 
1704  for  the  proper  record  of  such  writ  as 
notice  to  the  defendant  in  error.  This  Ir- 
reconcilable inconsistency  between  the  two 
coexistent  provisions  of  law  makes  it  clear 
to  our  minds  that  said  section  1704  does  not 
contemplate,  include,  or  apply  to  habeas  cor- 
pus cases,  but  that  In  such  cases  on  writ  of 
error  to  the  appellate  court  such  court  can 
acquire  jurisdiction  over  tbe  person  of  the 
defendant  In  error  only  by  the  proper  serv- 
ice of  a  writ  of  scire  facias  ad  audiendum  er- 
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rores,  or  by  his  voluntary  appearance  In  such 
court  It  may  be  well  to  say  that  in  the 
consideration  of  this  cause  we  have  not  fail- 
ed to  examine  the  case  of  State  ex  rel.  Rob- 
erts v.  Superior  Court,  32  Wash.  143,  72  Pac 
1040,  and  tbe  United  States  Supreme  Court 
cases  therein  cited  and  quoted. 

It  follows  that  the  motion  to  dismiss  the 
writ  of  error  must  be,  and  is  hereby,  de- 
nied.  All  concur. 


BELCH,  Superintendent  of  Florida  State  Re- 
form School,  y.  MANNING. 

{Supreme  Court  of  Florida,  Division  A.  March 
S,  1908.) 

Habeas  Corpus  —  Commitment  to  Reform 

School— Validity. 

In  proceedings  before  a  circuit  or  county 
judge  to  commit  certain  minors  to  the  guardian- 
ship of  tbe  State  Reform  School  under  section 
9,  c  5388,  p.  66,  Acts  of  1905,  where  there  is 
no  finding  by  the  court  that  the  minor  is  a 
proper  person  for  the  guardianship  of  the  State 
Reform  School,  "in  consequence  of  incorrigible 
and  vicious  conduct,"  a  judgment  that  the 
minor  "is  a  suitable  person  to  be  committed  to 
tbe  Florida  State  Reform  School"  is  insufficient 
to  support  a  commitment,  and  a  discharge  may 
be  secured  on  habeas  corpus. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Jackson  County ;  J. 
Emmet  Wolfe,  Judge. 

Application  of  Emma  Manning  for  a  writ  of 
habeas  corpus  against  S.  Belch,  superintendent 
of  the  Florida  State  Reform  School.  Judg- 
ment for  petitioner,  and  defendant  brings  er- 
ror. Affirmed. 

See  45  South.  1038. 

C.  L.  Wilson,  for  plaintiff  in  error.  L.  B. 
Wade,  for  defendant  In  error. 

WHITFIELD,  J.  The  defendant  in  error 
upon  habeas  corpus  was  discharged  from  tbe 
State  Reform  School.  The  superintendent  of 
the  institution  upon  whom  the  writ  was  served 
was  allowed  a  writ  of  error,  and  assigned  as 
errors  the  Issuing  of  the  writ  of  habeas  cor- 
pus and  the  discharge  of  the  petitioner,  Emma 
Manning,  from  the  State  Reform  School. 

Section  9,  c  5388,  p.  66,  Laws  Fla.  1005,  in 
so  far  as  it  authorizes  circuit  courts  and 
county  Judges  to  commit  minors  over  10 
years  and  under  18  years  of  age  to  the  guard- 
ianship of  the  State  Reform  School  upon  com- 
plaint in  writing,  "and  due  proof  made  in  the 
presence  of  the  person,  that  he  is  a  proper 
person  for  the  guardianship  of  said  institu- 
tion. In  consequence  of  incorrigible  and  vicious 
conduct,"  has  been  held  to  be  const! tutionaL 
Pugh  v.  Bowden,  54  Fla.  — ,  45  South.  499. 

The  commitment  Is  substantially  in  the 
form  prescribed  by  the  statute,  but  the  Judg- 
ment upon  which  the  commitment  is  based 
is  that  "upon  due  proof  I  do  find  that  tbe  said 
Emma  Manning  is  a  suitable  person  to  be  com- 
mitted to  the  Florida  State  Reform  School." 
There  is  no  finding  by  the  court  that  the  peti- 
tioner is  a  proper  person  for  the  guardianship 
of  the  Florida  State  Reform  School,  "in  con- 


sequence of  Incorrigible  and  vicious  conduct," 
as  contemplated  by  said  section  9,  c.  5388, 
p.  66,  Laws  1905. 

Tbe  omission  from  the  judgment  of  this  es- 
sential element  of  validity  renders  the  judg- 
ment insufficient  to  support  the  commitment,  . 
and  the  petitioner  was  properly  discharged. 

The  judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


WEST  v.  STATE. 

(Supreme  Court  of  Florida,  Division  A.  March 
11,  1908.) 

1.  Criminal  Law  — Former  Jeoparot  — Ac- 
quittal. 

Where  a  trial  is  had  upon  an  indictment 
charging  murder  in  the  first  degree,  and  the 
verdict  is  for  manslaughter,  it  is  in  effect  an 
acquittal  of  the  crime  of  murder  in  all  its  de- 
grees; and  on  a  new  trial,  obtained  at  the  in- 
stance of  the  defendant,  he  cannot  again  be 
tried  for  or  convicted  of  any  grade  of  crime 
higher  than  manslaughter.  In  such  cases  the 
court  should,  at  the  outset  of  the  new  trial,  in- 
struct the  jury  that  they  must  confine  their  in- 
quiries to  the  offense  of  manslaughter,  and  to 
the  lower  grades  of  crime  included  in  the  crime 
of  manslaughter. 

5 Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  §§  394-396.] 

2.  Same. 

Where,  on  an  indictment  for  murder  In  the 
first  degree,  the  defendant  is  convicted  of  man- 
slaughter and  secures  a  new  trial,  and  on  a 
new  trial  the  court  does  not  instruct  the  jury 
to  confine  their  inquiries  to  the  crime  of  man- 
slaughter and  the  offenses  included  therein,  it 
is  error  for  the  court,  in  overruling  an  objec- 
tion to  argument  by  the  state  attorney  as  to 
whether  the  killing  was  done  with  a  premedi- 
tated design  to  effect  death  of  a  person,  to  state 
that  whether  the  evidence  showed  premeditation 
was  a  question  for  the  jury  to  determine,  even 
though  such  ruling  is  coupled  with  the  state- 
ment that  the  jury  could  not  find  the  defendant 
guilty  of  murder  in  the  first  degree.  Premed- 
itation is  an  element  of  murder  in  the  first  de- 
gree, but  not  of  manslaughter,  and  whether  there 
was  premeditation  should  not  be  submitted  to 
the  jury  in  a  trial  for  manslaughter. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §8  1923-1927.] 

3>  Same— Remarks  bt  Court— Estect  as  In- 
structions. 

Remarks  by  the  trial  judge,  made  in  the 
hearing  of  the  jury  in  making  rulings  during  the 
trial,  will  have  the  same  effect  as  formal  in- 
structions. 
4.  Same. 

In  a  prosecution  for  manslaughter,  it  is 
error  for  the  court  to  state  in  its  rulings  in  the 
presence  of  the  jury  that  whether  the  testimony 
^'should  show  premeditation  or  not  is  a  question 
for  the  jury  to  determine,"  and  "that  if  the  evi- 
dence is  sufficient  to  satisfy  the  jury  that  a  mur- 
der had  been  committed,  and  even  though  that 
evidence  should  justify  a  verdict  of  murder  in 
the  first  degree,  or  in  any  of  the  degrees,"  the 
conviction  could  not  be  for  a  higher  offense  than 
manslaughter.  No  matter  what  the  evidence 
may  be  in  such  a  case,  questions  of  premedita- 
tion or  of  murder  are  not  issues  for  the  jury 
to  determine. 
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5.  Homicide— Instructions. 

While,  under  an  indictment  for  homicide 
containing  necessary  allegations,  there  may  be 
a  conviction  of  any  degree  of  nnlawful  homi- 
cide included  in  the  charge,  or  of  aggravated 
assault,  if  an  assault  with  a  deadly  weapon  is 
alleged  in  the  indictment,  yet,  where  the  evidence 
shows  without  contradiction  that  the  assault 
and  the  act  following  it  caused  the  death  of  the 
person  assaulted,  it  is  not  error  to  refuse  re- 
quested instructions  (1)  that  the  indictment  em- 
braces and  charges  aggravated  assault,  and  (2) 
that  the  jury  may  convict  the  defendant  of  ag- 
gravated assault,  if  they  find  from  the  evidence 
that  defendant  is  guilty  of  such  offense  and  no 
other. 

6.  Criminal  Law  —  Instructions— Applica- 
bility to  Evidence. 

Requested  instructions  that  are  not  confined 
to  the  principles  of  law  that  are  applicable  to 
the  facts  and  circumstances  in  evidence  are 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  SS  1980,  1981.] 

7.  Same— Evidence. 

In  criminal  prosecutions,  exhibits  should 
not  be  introduced  in  evidence,  where  they  are 
not  shown  to  have  some  bearing  upon  the  is- 
sues being  tried. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law,  SS  752-758,  881.] 

Hocker,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Sumter  County; 
William  S.  Bullock,  Judge. 

Charles  H.  West  was  convicted  of  man- 
slaughter, and  he  brings  error.  Reversed, 
and  new  trial  awarded. 

See  43  South.  445. 

Glen  &  Himes  and  J.  T.  McCollum,  for 
plaintiff  in  error.  W.  H.  Ellis,  Atty.  Gen., 
for  the  State. 

WHITFIELD,  J.  On  October  16,  1906, 
Charles  H.  West  was  by  Indictment  in  the 
circuit  court  for  Sumter  county  charged  with 
murder  in  the  first  degree  of  Albert  E.  Ruck- 
er.  A  conviction  for  manslaughter  under 
this  indictment  was  reversed,  and  a  new  trial 
granted.  West  v.  State,  58  Fla.  77,  48  South. 
445. 

On  October  25,  1907,  the  defendant  was 
again  convicted  of  manslaughter,  and  brought 
writ  of  error. 

The  record  proper  shows  that  a  Jury  of  six 
persons  were  chosen  and  duly  sworn,  and 
then  recites  that:  "The  state  attorney  read 
to  the  jury  the  indictment  upon  which  the 
defendant  Chas.  H.  West  was  formerly  tried, 
charging  him  with  murder,  and  at  said  for- 
mer trial  the  defendant  was  acquitted  of 
murder  aDd  was  found  guilty  of  manslaugh- 
ter. Said  case  was  appealed  to  the  Supreme 
Court  of  the  state  of  Florida,  and  afterwards 
was  remanded  back  to  this  court  for  new 
trial,  and  the  defendant  is  now  on  trial  for 
manslaughter." 

The  bill  of  exceptions  states  as  follows: 

After  the  jury  were  sworn  "counsel  for  de- 
fendant respectfully  asked  the  court  at  this 
time  to  Instruct  the  jury  that  at  the  former 
trial  of  this  case  the  defendant  was  acquitted 


of  murder  in  all  degrees,  and  that  In  the 
trial  of  this  case  the  jury  are  not  to  Inquire 
into  whether  or  not  the  defendant  was  guilty 
of  murder;  that  they  will  confine  their  in- 
quiries as  to  whether  he  is  guilty  of  man- 
slaughter or  not. 

"The  Court:  The  court  will  charge  the  Jury 
fully  upon  these  matters  when  it  undertakes 
to  charge  the  jury  the  law  of  the  case,  and 
not  in  the  beginning.  The  announcement 
having  been  made  that  the  defendant  is  not 
on  trial  for  murder  in  any  of  the  degrees, 
the  court  wili  charge  the  Jury  and  at  length 
when  the  time  comes  to  charge  the  Jury. 

"And  to  the  refusal  of  the  court  to  give 
the  said  instruction  to  the  Jury  the  defendant 
then  and  there  excepted. 

"Thereupon  counsel  for  defendant  respect- 
fully asked  the  court  to  instruct  the  jury 
that  upon  the  trial  of  this  case  they  shall 
not  inquire  into  whether  or  not  the  defend- 
ant is  guilty  of  murder  in  any  degree,  and 
that  their  inquiries  and  investigations  shall 
not  go  into  whether  or  not  a  murder  in  any 
degree  is  or  is  not  proven  by  the  testimony. 

"The  motion  of  defendant  is  denied,  and 
defendant  duly  excepted;  the  jury  having  al- 
ready been  advised  that  the  defendant  Is  not 
on  trial  for  murder." 

The  bill  of  exceptions  further  states  that: 

"In  the  course  of  the  argument  to  the  Jury 
the  state  attorney  proceeded  to  define  mur- 
der in  the  first  degree.  Thereupon  counsel 
for  defendant  objected  to  the  state  attorney 
arguing  to  the  jury  what  constituted  mur- 
der in  the  first  degree  as  being  Improper  and 
immaterial  and  Irrelevant  to  this  trial,  and 
asked  the  court  to  instruct  him  to  desist  from 
so  doing.  Thereupon  the  state  attorney  an- 
nounced to  the  court  in  the  presence  of  the 
jury  that  he  conceived  It  to  be  the  law  of 
this  state  that,  if  the  facts  In  this  case  would 
support  a  verdict  of  murder  In  the  first  de- 
gree, for  such  reason  the  Jury  could  convict 
of  manslaughter. 

"Counsel  for  defendant  thereupon  contend- 
ed that  such  was  not  the  law,  and  the  Jury 
in  this  case  are  not  charged  with  the  duty  of 
inquiring  as  to  whether  the  testimony  in 
this  case  at  any  time  or  now  shows  murder 
In  any  degree. 

"The  court  thereupon  overruled  the  ob- 
jection of  the  defendant  and  stated  in  the 
presence  of  the  Jury  as  follows:  The  court 
holds  that  if  the  evidence  Is  sufficient  to 
satisfy  the  Jury  that  a  murder  had  been  com- 
mitted, and  even  though  that  evidence  should 
Justify  a  verdict  of  murder  in  the  first  de- 
gree, or  in  any  of  the  degrees,  that  the  de- 
fendant cannot  be  convicted  of  any  higher 
offense  than  manslaughter;  but  because  he 
could  not  be  convicted  of  any  higher  offense 
than  manslaughter,  that  does  not  exclude 
from  the  consideration  of  the  Jury  of  evi- 
dence tending  to  show  that  a  higher  offense 
was  committed,  nor  can  the  court  exclude 
any  testimony  proving  or  tending  to  prove 
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that  a  higher  offense  was  committed,  but  will 
Instruct  the  jury,  when  the  time  comes,  they 
cannot  convict  the  defendant  of  any  higher 
offense,  if  of  any,  than  manslaughter.  The 
motion  of  defendant  to  require  the  state  at- 
torney to  desist  his  argument  Is  overruled, 
and  exception  Is  duly  entered  to  such  ruling 
by  defendant'  Thereupon  the  state  attor- 
ney said  to  the  jury  In  his  argument:  'Now, 
let  us  consider  the  facts  and  circumstances 
of  this  case,  to  see  whether  or  not  this  killing 
was  done  from  a  premeditated  design  to  kill 
the  deceased,  or  whether  It  was  unlawful,  or 
whether  It  was  justifiable.' 

"Counsel  for  defendant  thereupon  objected 
to  the  state  attorney  arguing  to  the  jury  the 
question  whether  or  not  the  alleged  killing 
was  done  with  a  premeditated  design,  and 
asked  the  court  to  Instruct  the  state  attorney 
to  desist  from  arguing  to  the  jury  in  this 
case  whether  or  not  the  testimony  shows  that 
the  killing  was  done  from  a  premeditated 
design. 

"The  court  thereupon  overruled  the  said 
objection,  stating  In  the  presence  of  the  jury 
as  follows:  The  court  holds  that  the  evi- 
dence as  produced  by  the  witnesses  must  be 
considered  by  the  Jury.  Whether  It  should 
show  premeditation  or  not  is  a  question  for 
the  Jury  to  determine;  but  they  cannot  find 
the  defendant  guilty  of  murder  In  the  first 
degree.  Nor  can  the  court  eliminate  from 
the  consideration  of  the  Jury  any  evidence, 
although  that  evidence  should  tend  to  show 
premeditation,  but  can  simply  Instruct  the 
jury  that  In  no  event  can  they  find  the 
defendant  guilty  of  any  higher  offense  than 
manslaughter,  and  asks  that  the  line  of  argu- 
ment be  conducted  within  limits,'  To  which 
ruling  of  the  court  defendant  then  and  there 
excepted. 

"The  state  attorney  thereupon  stated  in 
presence  of  the  jury:  'Does  the  court  hold 
that  my  argument  was  beyond  these  limits?' 
To  which  the  court  replied:  'You  can  argue 
all  the  testimony  before  the  Jury.  The  court 
holds  that  all  the  testimony  may  be  argued 
before  the  Jury.* 

"W.  F.  Hlmes,  Esq.:  As  tending  to  prove 
premeditation? 

"The  Court:  If  the  evidence  has  that  ten- 
dency, the  court  has  no  power  to  strike  it 
out  for  that 

"To  which  ruling  counsel  for  defendant 
then  and  there  excepted." 

In  the  well-considered  case  of  Johnson  v. 
State,  27  Fla.  245,  9  South.  206,  it  was  de- 
cided that  where  a  trial  Is  had  upon  an  In- 
dictment charging  an  offense  that  Includes 
lower  degrees  of  the  same  character  of  crime, 
and  the  verdict  finds  the  defendant  guilty  of 
a  lower  degree  of  the  crime  charged,  the 
verdict  being  silent  as  to  the  higher  crimes 
included  In  the  offense  charged,  such  a  find- 
ing Is  In  effect  an  acquittal  of  the  offenses  of 
higher  degrees  included  In  the  crime  charged, 
and  on  a  new  trial,  obtained  at  the  instance 


of  the  defendant,  he  cannot  again  be  tried 
for  or  convicted  of  any  higher  grade  of  crime 
than  that  of  which  he  was  first  convicted. 
In  such  cases  upon  another  trial  the  defend- 
ant may  be  tried  In  the  circuit  court,  where 
there  is  no  criminal  court  of  record  In  the 
county,  upon  the  same  Indictment,  but  only 
for  the  offense  of  which  he  was  convicted  on 
the  previous  trial.  The  court  should  Instruct 
the  Jury  at  the  outset  of  the  new  trial  that 
they  must  confine  their  Inquiries  to  the  of- 
fense of  which  the  defendant  was  previously 
convicted,  and  to  such  lower  grades  of  the 
offense  of  which  he  was  convicted  as  may  be 
legally  Included  therein.  Goldlng  v.  State. 
81  Fla.  262,  12  South.  625;  Reynolds  v.  State, 
34  Fla.  175,  16  South.  78;  Ex  parte  Vickery, 
51  Fla.  141,  40  South.  77. 

The  defendant  having  been  convicted  of 
manslaughter  at  the  former  trial,  he  stands 
acquitted  of  every  grade  of  unlawful  "homi- 
cide above  manslaughter  charged  In  the  In- 
dictment, Including  murder  In  the  first,  sec- 
ond, and  third  degrees. 

The  sole  Issue  to  be  tried  on  the  second 
trial  was  the  charge  of  manslaughter,  which 
offense  the  Indictment  In  law  charged,  even 
though  It  In  terms  charged  murder  In  the 
first  degree;  the  effect  of  the  conviction  for 
manslaughter  In  the  first  trial  being  to  re- 
duce the  charge  in  law  from  murder  In  the 
first  degree  to  manslaughter.  The  proceed- 
ings should  be  confined  to  the  issue  of  man- 
slaughter. Manslaughter,  under  the  statute, 
is  "the  killing  of  a  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  an- 
other, in  cases  where  such  killing  shall  not 
be  justifiable  or  excusable  homicide  nor  mur- 
der." 

In  a  trial  for  manslaughter  on  an  Indict- 
ment under  which  the  defendant  has  been 
acquitted  of  all  degrees  of  murder  by  a  con- 
viction of  manslaughter,  It  Is  not  proper  to 
go  Into  an  inquiry  as  to  whether  or  not  there 
was  premeditation  In  the  crime  charged,  or 
whether  or  not  murder  was  committed,  since 
the  act  charged  has  been  legally  declared 
not  to  be  murder.  Under  the  decisions  above 
cited  the  jury  in  such  a  case  should  be  af- 
firmatively Instructed  that,  notwithstanding 
the  indictment  on  which  the  defendant  is 
being  tried  in  terms  charges  murder,  by  vir- 
tue of  the  previous  conviction  for  manslaugh- 
ter and  consequent  legal  acquittal  of  the  de- 
fendant of  the  charge  of  murder -in  every  de- 
gree, the  indictment  Is  In  law  reduced  to, 
and  only  charges,  the  offense  of  manslaugh- 
ter, that  the  Inquiries  of  the  jury  should  be 
confined  to  the  issue  thus  made  on  the  in- 
dictment, and  that  the  defendant  could  not 
be  convicted  of  any  offense  above  manslaugh- 
ter. As  the  act  charged  has  been  declared 
to  be  not  murder,  the  Inquiry  is:  Was  the 
act  charged  a  killing  of  the  person  alleged 
by  the  act,  procurement,  or  culpable  negli- 
gence of  defendant,  or  was  the  act  justifiable 
or  excusable  homicide,  as  defined  by  sections 
8203  and  3204,  Gen.  St.  1900? 
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In  overruling  the  objection  made  to  the  ar- 
gument of  the  state  attorney  as  to  whether 
or  not  the  killing  was  done  with  a  premedi- 
tated design,  the  court  erred  in  stating  that 
whether  or  not  the  evidence  showed  premedi- 
tation was  a  question  for  the  Jury  to  deter- 
mine, even  though  such  ruling  was  coupled 
with  the  statement  that  the  jury  could  not 
And  the  defendant  guilty  of  murder  in  the 
first  degree.  Premeditation  Is  an  element  In 
murder  in  the  first  degree,  but  not  in  man- 
slaughter. 

The  question  of  the  existence  of  premedita- 
tion in  the  act  charged  and  whether  murder 
had  been  committed  were  eliminated  by  the 
former  conviction  of  manslaughter  and  the 
resulting  acquittal  of  murder  in  all  the  de- 
grees. Consequently  a  consideration  of  the 
existence  of  premeditation  in  the  act  charged, 
or  whether  the  evidence  showed' murder,  was 
immaterial  and  irrelevant,  and  was  calculat- 
ed to  confuse  the  jury. 

Remarks  made  by  the  trial  judge  in  the 
hearing  of  the  jury  will  have  the  same  effect 
as  a  formal  Instruction.  21  Enc.  PL  &  Pr. 
995. 

In  its  rulings  the  court  stated  in  the  pres- 
ence of  the  jury  that  whether  the  testimony 
"should  show  premeditation  or  not  Is  a  ques- 
tion for  the  jury  to  determine,"  and  "that  if 
the  evidence  is  sufficient  to  satisfy  the  jury 
that  a  murder  had  been  committed,  and  even 
though  that  evidence  should  Justify  a  verdict 
of  murder  in  the  first  degree,  or  in  any  of  the 
degrees,"  the  conviction  could  not  be  for  a 
higher  offense  than  manslaughter. 

The  effect  of  the  above  rulings  was  to  In- 
form the  jury  that  they  were  to  determine 
whether  the  killing  was  In  reality  murder; 
but,  if  the  evidence  should  justify  a  verdict 
of  murder,  the  defendant  cannot  be  convicted 
of  any  higher  offense  than  manslaughter. 
The  defendant  had  been  acquitted  of  the 
charge  of  murder  by  being  convicted  of  the 
lesser  offense  of  manslaughter,  and  he  was  no 
longer  in  contemplation  of  law  indicted  for 
murder.  The  acquittal  of  murder  not  only 
prevents  punishment  for  murder,  but  It  pre- 
vents the  state  from  ever  again  requiring 
the  defendant  to  meet  an  issue  of  murder  in 
any  of  its  degrees  on  the  charge  made  In  this 
indictment 

The  questions  of  premeditation  and  of  mur- 
der having  been  entirely  eliminated  by  the 
former  conviction  of  manslaughter,  any  direc- 
tion to  the  jury  that  they  may  consider  such 
questions  may  well  be  harmful  to  the  defend- 
ant Such  rulings  could  be  construed  by  the 
Jury  as  an  intimation  from  the  court  that, 
notwithstanding  the  defendant  had  been  ac- 
quitted of  murder,  they  were  yet  to  consid- 
er as  unsettled  questions  premeditation  and 
murder,  and  If  the  evidence  should  justify 
a  verdict  of  murder  against  the  defendant 
they  could  convict  him  of  manslaughter,  when 
the  issue  being  tried  was  whether  the  evi- 
dence shows  manslaughter,  not  whether  it 
showed  murder. 


Murder  having  been  eliminated,  the  Issue 
was  whether  the  killing  was  done  by  the  act, 
procurement  or  culpable  negligence  of  the 
defendant,  or  was  justifiable  or  excusable 
homicide. 

The  effect  of  the  rulings  of  the  court  was  to 
advise  the  jury  that  they  could  determine 
whether  murder  had  been  committed,  but 
they  could  only  convict  the  defendant  of  man- 
slaughter, even  though  the  evidence  Is  suffi- 
cient to  satisfy  the  jury  that  a  murder  had 
been  committed.  As  the  defendant  had  been 
acquitted  of  murder,  that  question  was  res 
ad  judicata,  and  whether  the  act  charged  con- 
stituted murder  was  wholly  eliminated  from 
consideration.  The  jury  should  not  In  ef- 
fect be  told  that  they  could  consider  the  ques- 
tion of  premeditation. 

No  matter  what  the  evidence  may  be,  ques- 
tions of  premeditation  or  of  murder  should 
not  be  considered  by  the  Jury,  and  they  should 
be  so  advised  by  the  court  See  Parker  v. 
State,  22  Tex.  App.  105,  3  S.  W.  100. 

While  it  is  true  the  bill  of  exceptions  shows 
the  court  stated  that  the  jury  had  been  ad- 
vised that  the  defendant  was  not  on  trial  for 
murder,  and  that  the  announcement  had  been 
made  that  the  defendant  was  not  on  trial 
for  murder  In  any  of  the  degrees,  it  does  not 
appear  that  the  court  made  the  announcement 
or  advised  the  jury  that  the  defendant  was 
not  on  trial  for  murder.  Besides  this,  in  ac- 
cordance with  the  practice  Indicated  by  the 
decision  in  Johnson  v.  State,  supra,  the  court 
should  at  the  beginning  of  the  trial  instruct 
the  jury  that  they  must  confine  their  Inquiries 
to  the  charge  of  manslaughter.  See  Reynolds 
v.  State,  34  Fla.  175,  text  179,  16  South.  78. 
If  from  the  quoted  recitation  in  the  record 
proper  it  be  Inferred  that  the  state  attorney 
told  the  Jury  when  he  read  the  Indictment 
to  them  that  the  defendant  had  on  the  former 
trial  been  acquitted  of  murder,  and  that  the 
defendant  was  then  on  trial  for  manslaughter, 
such  statement  by  the  prosecuting  officer  did 
not  relieve  the  court  of  its  duty  to  properly 
instruct  the  Jury  that  only  the  issue  of  man- 
slaughter was  to  be  tried  upon  the  indictment, 
which  in  terms  charged  murder,  and  that  the 
inquiry  must  be  confined  to  manslaughter  and 
offenses  properly  included  therein. 

Except  to  state  that  the  defendant  had  been 
acquitted  of  murder  in  all  degrees  by  the 
former  conviction  of  manslaughter,  and  that 
the  Inquiry  now  should  be  confined  to  man- 
slaughter, all  references  in  the  charge  of  the 
court  to  the  former  trial  or  to  the  proceedings 
on  writ  of  error  were  unnecessary,  so  far  as 
appears  by  this  record. 

While  under  an  Indictment  for  murder  con- 
taining necessary  allegations  there  may  be  a 
conviction  of  any  degree  of  unlawful  homi- 
cide, or  of  aggravated  assault  If  an  assault 
with  a  deadly  weapon  is  charged  In  the  in- 
dictment (1  Bishop's  New  Cr.  Law,  |  780; 
Ex  parte  Vickery,  51  Fla.  14L  40  South.  77), 
yet  where  the  evldencv  shows  without  contra- 
diction that  the  assault  and  the  act  following 
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it  caused  the  death  of  the  person  assaulted, 
it  la  not  error  to  refuse  requested  instruc- 
tions (1)  that  the  indictment  embraces  and 
charges  aggravated  assault,  and  (2)  that  the 
jury  may  convict  the  defendant  of  aggravat- 
ed assault  if  they  find  from  the  evidence  that 
defendant  is  guilty  of  such  offense  and  no 
other.   21  Cyc.  1078,  and  authorities  cited. 

The  first  charge  Is  abstract,  and  was  cal- 
culated to  mislead  the  jury,  while  the  latter 
charge  Ignores  undisputed  facts  in  evidence. 
Juries  should  be  instructed  only  as  to  those 
principles  of  law  that  are  applicable  to  the 
facts  and  circumstances  in  evidence.  See 
Hisler  v.  State,  52  Fla.  30,  42  South.  692; 
Kennard  v.  State,  42  Fla.  581,  28  South.  858; 
Irvln  v.  State,  19  Fla.  872;  Washington  v. 
State,  21  Fla.  328;  Doyle  v.  State,  39  Fla. 
155,  22  South.  272,  63  Am.  St  Rep.  159; 
Mims  State,  42  Fla.  199,  27  South.  865; 
Long  v.  State,  42  Fla.  509,  28  South.  775. 

Under  the  circumstances  of  this  case  It 
does  not  appear  that  the  hat  of  the  deceased, 
Introduced  In  evidence  over  the  objection  of 
the  defendant,  had  any  material  bearing  upon 
the  issue.  If  the  dilapidated  appearance  of 
the  hat  was  material,  It  was  not  shown  to  have 
been  caused  by  the  personal  conflict  that  re- 
sulted in  the  death  of  the  deceased. 

The  other  errors  assigned  have  been  con- 
sidered and  are  not  sustained. 

The  judgment  is  reversed  and  a  new  trial 
awarded. 

SHACKLEFOBD,  C.  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR  and  PARKHILL,  JJ„  concur  in 
the  opinion. 

HOCKER,  J.,  dissents. 


(121  La.) 
No.  16,777. 

LABORDE  et  al.  v.  LOUISIANA  RY.  &  NAV- 
IGATION CO. 
(Supreme  Court  of  Louisiana.    Feb.  8,  1908. 
Rehearing  Denied  March  16,  1908.) 

Railroads— Accident  at  Crossing. 

Where,  after  plaintiff  had  driven  across  a 
railroad  track,  her  horses  were  frightened  by  a 
train  passing  in  the  rear,  and  in  attempting  to 
control  them  she,  having  alighted,  was  injured, 
the  facts  that  the  railroad  had  placed  no  sign- 
board at  the  crossing  and  that  the  engine  aid 
not  whistle  were  not  grounds  of  liability. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  41,  Railroads,  §§  1090-1095.] 

Appea)  from  Fourteenth  Judicial  District 
Court,  Parish  of  Avoyelles;  Gregory  Horatio 
Couvlllon,  Judge. 

Action  by  Melloway  Laborde,  authorized 
by  her  husband,  and  Leonce  Dauzat  In  his 
own  behalf,  against  the  Louisiana  Railway 
A  Navigation  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 

'  Laf argue  &  Laf argue,  for  appellant.  Wil- 
liam Harris  Peterman  and  Peterman  &  Cou- 
vlllon, for  appellees. 
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Statement  of  the  Case. 
NICHOLLS,  J.  Plaintiff  Melloway  La- 
borde, aided,  assisted,  and  authorized  by  her 
husband,  Leonce  Dauzat,  in  her  behalf,  and 
Leonce  Dauzat,  in  bis  own  behalf,  alleged 
that  the  defendant,  the  Louisiana  Railway  & 
Navigation  Company,  is  indebted  unto  peti- 
tioner for  the  sum  of  $5,000,  with  Interest, 
for  this: 

That  the  track  or  railroad  of  the  defendant 
company  crosses  at  right  angles  a  public  road 
or  traveled  highway  in  said  parish  of  Avoy- 
elles, leading  from  a  village  known  as  Echo, 
to  another  village  or  settlement  called  Belle- 
deau;  that  at  about  the  hour  of  9  o'clock  on 
the  morning  of  August  15,  1904,  this  peti- 
tioner was  driving  two  gentle  and  well-bro- 
ken horses  harnessed  to  a  buggy,  and  was 
proceeding  along  said  highway  towards  Echo; 
that  seated  with  her  in  the  vehicle  were  her 
four  small  children;  that  she  was  unfamiliar 
with  said  public  road,  and  ignorant  of  the 
exact  location  of  said  public  crossing;  that 
no  signboard,  signal,  or  other  mark  or  sign 
serving  to  Indicate  the  place  of  said  public 
crossing  was  shown  or  displayed  thereat; 
that  the  approach  from  the  west  of  trains  on 
the  track  of  the  defendant  company  running 
In  the  direction  of  said  public  crossing  was 
concealed  by  a  deep  cut  or  embankment  from 
the  view  of  persons  advancing  along  the  high- 
way towards  said  crossing;  that  petitioner 
drove  over  said  railroad  track  at  said  cross- 
ing at  the  hour  above  mentioned,  and  im- 
mediately after  she  had  passed  said  crossing, 
and  was  not  distant  from  said  railroad  track 
more  than  five  feet,  a  locomotive  and  train 
of  cars  going  east  and  belonging  to  said  de- 
fendant company  and  in  charge  of  Its  em- 
ployes rushed  past  with  so  great  noise  and 
uproar,  made  In  such  near  proximity  to  this 
petitioner's  team,  that  her  horses  became 
frightened  and  unmanageable;  and  petition- 
er, in  an  effort  to  save  herself  and  her  chil- 
dren, whose  safety  and  lives  were  greatly 
endangered,  alighted  from  the  buggy,  and  in 
attempting  to  control  said  horses  and  prevent 
them  from  running  away  was  struck  In  the 
breast  and  on  the  left  side  of  her  body  by 
the  hoofs  of  one  of  said  animals  with  such 
great  force  and  violence  that  petitioner  was 
dashed  to  the  ground,  rendered  unconscious, 
and  suffered  therefrom  serious  and  perma- 
nent Injuries. 

Petitioner  further  averred  that  no  warning 
or  signal  of  the  approach  of  said  train  to 
said  public  crossing  was  given  by  sounding 
the  whistle  or  ringing  the  bell  of  the  engine; 
and  petitioner  averred  that  she  was  lured  In- 
to danger  without  any  fault  or  negligence  on 
her  part,  and  sustained  the  Injuries  above 
mentioned  solely  by  reason  of  the  gross  neg- 
ligence of  said  defendant  company  in  falling 
to  have  a  signboard  placed  at  said  public 
crossing  as  required  by  law,  and  by  the  fla- 
grant and  reckless  conduct  and  culpable  neg- 
ligence of  the  engineer  or  person  or  persons 
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in  charge  of  the  management  of  said  engine 
and  train  In  falling  to  give  any  warning  or 
signal  of  the  approach  of  said  train  to  said 
public  crossing. 

Plaintiff  further  averred  that  prior  to  the 
time  she  was  hurt  at  said  railroad  crossing 
as  hereinabove  set  forth  she  was  in  good 
health,  but  by  reason  of  the  aforesaid  Injuries 
she  was  confined  to  her  bed  for  two  weeks 
under  the  care  of  physicians  and  In  a  condi- 
tion of  constant  and  acute  pain,  that  her 
nervous  system  is  completely  deranged,  and 
her  health  permanently  Impaired,  all  of  which 
has  caused  her  damages  In  the  aforesaid  sum 
of  $5,000. 

And  petitioner  Leonce  Dauzat  showed  that 
the  said  defendant  company  was  Indebted  un- 
to him  In  the  full  sum  of  $50,  together  with 
interest  thereon  at  the  rate  of  5  per  cent  per 
annum  from  judicial  demand  until  paid,  be- 
ing costs  of  medicine,  medical  services,  and 
nursing  Incurred  by  him  In  consequence  of 
said  injuries  to  his  said  wife,  the  aforesaid 
petitioner. 

And  petitioner  also  prayed  for  costs  and 
for  general  relief. 

Plaintiffs,  on  April  28,  1905,  filed  an 
amended  and  supplemental  petition  In  which 
they  alleged  that  the  accident  described  In 
said  original  petition  wherein  this  plaintiff 
was  Injured  as  averred  In  the  original  peti- 
tion happened  on  the  23d  day  of  August, 
1904,  as  alleged  In  said  original  petition;  that 
the  locomotive  and  train  mentioned  in  said 
original  petition  as  having  frightened  the 
horses  "driven  by  the  said  plaintiff  was  mov- 
ing west,  instead  of  east,  as  averred  In  said 
original  petition;  that  the  approach  from 
the  east  of  the  trains  on  the  track  of  the  de- 
fendant company  running  In  the  direction  of 
the  public  crossing  Is  concealed  by  a  deep  cut 
or  embankment  from  view  of  persons  ad- 
vancing along  the  highway  towards  the  said 
crossing,  instead  of  the  approach  from  the 
west  of  such  trains  as  alleged  in  said  origi- 
nal petition.  Reiterating  all  other  allega- 
tions made  and  contained  in  said  original  pe- 
tition, these  plaintiffs  pray  for  judgment  and 
relief  as  In  said  original  petition  set  out 

Defendant  after  filing  exception  of  no 
cause  of  action,  answered  plaintiff's  petition, 
pleading  first  a  general  denial  of  all  the  al- 
legations thereof.  Further  answering.  It 
averred  that  if  the  plaintiffs  suffered  any  in- 
jury it  was  through  no  fault  of  defendant 
or  its  employes,  but  through  the  negligence 
and  fault  of  plaintiff. 

Defendant  prayed  that  the  plaintiffs'  suit 
be  dismissed,  at  their  cost  and  for  general 
relief. 

On  April  28th  defendant  filed  an  amended 
answer,  reserving  all  rights  under  Its  bills 
of  exceptions  taken  to  the  ruling  permitting 
the  amending  by  plaintiffs  of  their  pleadings, 
and  adopted  all  the  averments  of  its  original 
answer  and  again  pleaded  a  general  denial, 
and  specially  averred  that  If  the  plaintiffs 
suffered  any  injury  it  was  through  no  fault 


of  defendant  or  Its  employes,  but  through  the 
negligence  and  fault  of  the  plaintiff. 

And,  adopting  the  prayer  of  Its  original 
answer,  defendant  again  prayed  that  the  de- 
mand of  the  plaintiffs  be  rejected,  and  their 
suit  dismissed,  at  their  costs,  and  for  general 
relief. 

The  district  court  rendered  judgment  In 
favor  of  plaintiff  Melloway  Laborde,  wife  of 
Leonce  Dauzat  In  the  full  sum  of  $500,  to- 
gether with  Interest  and  In  favor  of  plaintiff 
Leonce  Dauzat  for  $35,  with  Interest;  defend- 
ant to  pay  all  costs  of  suit  to  be  taxed. 

Defendant  appealed,  and  plaintiffs  asked 
In  this  court  for  Judgment  increasing  amount 
of  damages. 

Opinion. 

Plaintiff  was  not  injured  while  in  the  act 
of  crossing  the  defendant's  track  in  her  bug- 
gy at  the  intersection  of  the  public  road 
(along  which  she  was  driving)  with  defend- 
ant's track,  which  there  crossed  the  road. 
She  reached  and  crossed  the  track,  and  was 
a  few  feet  beyond  the  track,  when  a  train 
belonging  to  and  operated  by  the  defendant 
company  in  the  conduct  of  its  ordinary  busi- 
ness passed  along  the  track  In  the  rear  of  the 
buggy.  The  passing  of  this  train  behind  the 
buggy  seems  to  have  more  or 'less  frightened 
the  horses  attached  to  the  buggy  plaintiff 
was  driving,  and,  becoming  apprehensive 
that  the  horses  would  back  into  the  train  In 
the  rear,  plaintiff  got  down  from  the  buggy 
and  seized  one  of  the  horses  by  the  bit  In 
order,  as  she  testified,  to  prevent  their  doing 
so,  when  one  of  them  at  once  pawed  or  kick- 
ed her  in  the  side,  rendering  her  immediately 
unconscious.  Plaintiff  had  with  her  in  the 
buggy  she  was  driving  three  of  her  own 
children  and  a  small  brother.  How  long  the 
plaintiff  remained  unconscious  does  not  ap- 
pear; but  when  she  recovered  consciousness 
the  children  had  all  gotten  down  from  the- 
buggy,  which  was  still  In  the  position  it 
was  when  the  horse  kicked  her.  The  horses 
did  not  run  away,  nor  did  they  back  Into  the 
train,  as  she  had  feared  they  would.  The 
plaintiff  recovered  sufficiently  to  re-enter  the 
buggy  with  the  children  and  drive  for  assist- 
ance to  a  house  in  the  neighborhood,  where- 
sbe  remained  several  days  under  treatment 
for  the  kick  she  had  received.  The  question, 
which  Is  submitted  to  us  Is  whether  the- 
plaintiff  is  entitled  to  recover  damages  from 
the  defendant  company  for  the  Injury  which, 
she  received  from  the  kick  of  the  horse  un- 
der the  circumstances  stated.  Plaintiff  seeks 
to  bring  into  the  case  as  factors  bearing  up- 
on the  situation  the  fact  that  the  defendant 
company  had  placed  no  signboard  along  the 
public  road,  announcing  that  the  public  road 
would,  just  beyond,  cross  defendant's  tracks, 
and  the  fact  that  the  train  did  not  whistle  as 
it  approached  the  crossing;  but  we  think 
these  two  facts  have  no  bearing  upon  the- 
events  which  led  to  the  litigation.  The  plain- 
tiff unquestionably  knew  when  she  crossed. 
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the  track  that  she  was  at  a  railroad  crossing. 
She  attempted  to  make  and  made  the  cross- 
ing in  safety.  She  was  not  In  any  error 
when  she  crossed  the  track,  and  no  collision 
occurred  on  the  crossing.  The  object  of  the 
whistling  of  the  trains  near  crossings  is  to 
prevent  collisions  on  the  crossings.  In  this 
case,  as  no  such  collision  occurred,  the  in- 
juries received  by  the  plaintiff  are  not  charge- 
able to  the  neglect  to  whistle.  The  Injuries 
received  by  the  plaintiff  were  the  result  of 
a  woman  apparently  of  nervous  organization, 
thrown  into  a  situation  to  which  she  was  not 
accustomed,  losing  her  nerve  and  becoming 
unnecessarily  alarmed  as  to  what  the  horses 
she  was  driving  might  do,  and  led  on  the 
strength  of  apprehensions  which  were  not 
warranted  into  doing  an  act  which  resulted 
in  personal  injury  to  herself.  We  think  It 
fairly  appears  from  the  evidence  that,  if  the 
plaintiff  had  remained  In  the  buggy  and  re- 
tained the  reins  in  her  hands,  the  horses 
could  have  been  easily  controlled. 

The  defendant  company  cannot  be  made 
to  respond  in  damages  for  plaintiffs'  belief 
that  such  was  not  the  fact,  no  matter  how 
honest  she  may  have  been  in  her  opinion 
on  that  subject  It  may  be  well  to  say  that 
nothing  occurred  on  defendant's  train,  while 
passing  along  its  track  in  rear  of  the  buggy, 
which  would  give  to  its  passage  any  excep- 
tional feature. 

Under  the  evidence  adduced  on  the  trial 
we  do  not  think  the  judgment  appealed  from 
can  be  sustained. 

For  the  reasons  assigned,  It  is  hereby  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  Is  here- 
by, annulled,  avoided,  and  reversed,  and  that 
the  demands  of  the  plaintiff  be,  and  the  same 
are  hereby,  rejected,  with  costs  in  both 
courts. 

(121  La.) 
No.  16.97& 
STATE  v.  PRICE. 
(Supreme  Court  of  Louisiana.   March  80, 1008.) 

Criminal  Law  —  Evidence  —  Admissions 
or  Accused. 

Where  the  admission  of  the  accused  results 
from  his  answer  to  a  question,  the  latter  is 
necessarily  admissible  as  explanatory  of  the  an- 
swer. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8  895.1 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa ;  Clay  El- 
liott, Judge. 

Mahala  Price  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Thomas  Milton  Bankston,  for  appellant 
Walter  Guion.  Arty.  Gen.,  and  Robert  Ste- 
phen Ellis,  Dlst  Atty.  (Lewis  Guion,  of  coun- 
sel), for  the  State 

LAND,  J.  Defendant  convicted  of  mur- 
der, without  capital  punishment  appeals  from 


a  life  sentence,  and  relies  for  reversal  on  a 
single  bill  of  exceptions. 

Mahala  Price,  a  young  negro  woman,  was 
in  the  same  room  with  Moses  Miller  when 
he  was  shot  and  killed.  No  witness  saw 
the  actual  shooting;  but  one  witness  who 
was  in  the  room  testified  that  Immediately 
after  the  report  of  the  pistol,  he  looked  up 
and  saw  the  defendant  standing  with  a  pistol 
in  her  "hand  and  Moses  Miller  on  the  floor. 
Another  witness  testified  that  on  hearing  the 
report  of  the  pistol  he  stepped  Into  the 
bouse,  and  heard  the  defendant  say  that  she 
had  told  Miller  that  she  would  shoot  him, 
and  also  heard  the  defendant  tell  another 
person  where  she  had  thrown  the  pistol,  and 
that  the  pistol  was  found  at  the  place  In- 
dicated. Nancy  Randolph,  another  witness, 
having  testified  that  the  defendant  had  said, 
before  the  shooting  on  the  occasion  in  ques- 
tion, that  if  Moses  Miller  did  not  give  back 
to  the  witness  her  knife  she  (Mahala  Price) 
would  shoot  him,  was  asked  the  following 
question  by  the  district  attorney: 

"Did  you  hear  Mahala  Price  make  any  state- 
ment or  anything,  who  did  the  shooting?" 

The  witness  answered:  "I  heard  Lizzie 
Ard  tell  her — "  when  she  was  interrupted 
by  counsel  for  the  defendant  with  the  ob- 
jection that  what  Lizzie  Ard,  an  absent 
witness,  said,  was  not  part  of  the  res  gestae 
and  was  hearsay.  The  jury  was  retired,  and 
the  witness  answered  that  a  little  while 
after  the  pistol  was  fired  she  heard  Lizzie 
Ard  say  to  Mahala  Price: 

"Mahala,  look  what  you  have  done.  You  have 
raised  a  disturbance  and  killed  a  man  in  my 
house." 

And  that  Mahala  replied,  saying: 

"Lizzie,  I  told  him  if  he  didn't  give  Nan 
(meaning  myself)  her  knife  I  would  kill  him." 

The  court  allowed  the  answer  to  go  to  the 
jury,  and  the  defendant  excepted.  There 
was  no  error  In  the  ruling  that  the  question 
was  admissible  In  order  to  explain  what  the 
defendant  said  In  reply.  The  rule  Is  that  the 
confessions,  admissions,  and  declarations  of 
the  accused  must  be  given  in  their  entirety, 
and  to  this  end  the  whole  conversation  must 
be  repeated  by  the  witness.  Marr's  Criminal 
Jurisprudence  of  Louisiana,  p.  655  et  seq. 

Judgment  affirmed. 

(121  La.) 

No.  16,977. 

STATE  v.  WREN  et  aL 

(Supreme  Court  of  Louisiana.  March  80,  1908.) 

1.  Just— Disqualification. 

Defendants'  case,  on  a  charge  of  robbery, 
coming  up  for  trial,  defendants  objected  to  go- 
ing to  trial  on  the  ground  that  the  regular  ju- 
rors in  attendance  upon  the  court  and  who 
would  have  to  act  upon  their  case  If  the  trial 
were  proceeded  with,  had  been  present  during 
their  trial  on  another  charge  of  robbery.  Held, 
that  the  court  properly  overruled  the  objection, 
since  the  presence  of  the  jurors  during  the  other 
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trial  did  not  necessarily  have  the  effect  of  die- 
qualifying  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  81,  Jury,  8  460.] 

2.  Witnesses  — Cboss- Examination— Discre- 
tion of  Court. 

The  court  has  a  certain  discretion  in  the 
conduct  of  trials  and  hence  may  stop  counsel 
from  indefinitely  prolonging  a  cross-examination 
by  repeatedly  going  over  the  same  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  00,  Witnesses,  J  928.] 

3.  Criminal  Law— Argument  of  Counsel— 
Reversal. 

The  fact  that  the  district  attorney  has  ar- 
gued to  the  jury  an  erroneous  proposition  of 
law  is  not  good  ground  for  setting  aside  the 
verdict. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1682-1687.] 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa ;  Clay  El- 
liott, Judge. 

Georgia  Wren  and  Charley  Wren  were  con- 
victed of  robbery,  and  appeal.  Affirmed. 

Thomas  Milton  Bankston  and  Alonzo  Pres- 
ton Gill,  for  appellants.  Walter  Gulon,  Atty. 
Gen.,  and  Robert  Stephen  Ellis,  Dist  Atty. 
(Lewis  Guion,  of  counsel),  for  the  State. 

PROVOSTY,  J.  Defendants  have  appeal- 
ed from  a  conviction  of  robbery  and  a  sen- 
tence of  two  years  at  hard  labor. 

On  the  same  day  on  which  they  were  tried, 
they  were  tried  on  another  charge  of  rob- 
bery ;  the  present  case  having  been  called  up 
for  trial  as  soon  as  the  other  was  gotten 
through  with.  They  objected  to  going  to 
trial,  on  the  ground  that  the  first  charge,  al- 
though terminated  by  an  acquittal,  was  cal- 
culated to  injure  them  In  the  minds  of  the 
panel  of  Jurors  in  attendance  upon  the  court, 
all  of  whom  had  been  present  during  the 
first  trial.  This  court  Is  not  Informed  wheth- 
er this  "objection  to  going  to  trial"  was  in- 
tended as  a  motion  for  continuance,  or  as  a 
challenge  to  the  array,  based  upon  the  jurors 
being  every  one  of  them  disqualified  by  preju- 
dice. Whatever  It  was  Intended  to  be,  it 
does  not  come  up  in  such  shape  that  it  can 
be  considered ;  and  we  may  add  that  nothing 
in  the  record  shows  that  it  would  have  any 
merit,  if  in  proper  form,  since  the  fact  of  the 
jurors  having  known  that  defendants  had 
been  tried  and  acquitted  on  another  charge 
of  robbery  did  not  necessarily  have  the  ef- 
fect of  disqualifying  them  as  Jurors. 

The  second  bill  consists  entirely  of  the  per 
curiam,  and  simply  shows  that  defendants' 
counsel,  having  on  cross-examination  gone 
over  a  certain  matter  repeatedly,  the  Judge 
says,  "about  half  a  dozen  times,"  the  court 
sustained  the  state's  objection  to  the  defend- 
ants' counsel  going  over  the  same  ground  an- 
other time.  Of  course,  there  was  no  error 
in  this.  The  court  has  a  certain  discretion 
in  the  conduct  of  trials. 

The  third  bill  was  reserved  to  the  refusal 
of  the  court  to  stop  the  district  attorney 


from  arguing  to  the  Jury  a  legal  proposition 
which  counsel  for  defendants  thought  was  not 
good  law.  This  bill,  also,  la  manifestly  with- 
out merit  We  believe  the  district  attorney's 
law  was  good;  but,  even  if  it  was  bad,  ver- 
dicts are  not  set  aside  because  the  district 
attorney  has  argued  bad  law  to  the  jury. 
Judgment  affirmed 


(121  La.) 
No.  16,897. 
O'QDIN  et  al.  v.  RUSSELL  et  al. 
(Supreme  Court  of  Louisiana.  March  30, 1908.) 

L  Evidence— Parol  Evidence. 

Parol  evidence  is  inadmissible  to  prove  a 
transfer  of  real  estate,  or  to  take  the  debt  of  a 
deceased  person  out  of  prescription. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  648-555.] 

2.  Same. 

But  such  evidence  may  be  received  to  de- 
feat a  demand  for  fruit  and  revenues  of  real  es- 
tate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §S  548-555.] 

(Syllabus  by  the  Court.) 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Natchitoches ;  Samuel  Jami- 
son Henry,  Judge. 

Action  by  A  N.  O'Quln  and  others  against 
W.  H.  Russell  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed 

Cunningham  &  Smith,  for  appellants. 
Scarborough  &  Carver,  for  appellees. 

PROVOSTY,  J.  This  Is  a  petitory  action. 
The  real  defendant  is  Mrs.  Caroline  Johnson, 
individually  and  as  testamentary  executrix 
of  J.  C.  Johnson.  Defendant  individually 
claims  title  by  virtue  of  a  sale  made  by  J. 
C.  Johnson  to  her  husband  It  appears,  how- 
ever, that  as  part  of  the  price  of  this  sale 
defendants  husband  assumed  to  pay  a  cer- 
tain mortgage  debt  upon  the  property,  and 
that,  he  having  failed  to  pay  this  debt,  the 
mortgage  was  foreclosed  and  the  property 
sold  at  judicial  sale  to  certain  parties,  who 
later  sold  It  to  J.  C.  Johnson,  and  that  still 
later  J.  C.  Johnson  sold  it  to  the  father  of 
the  plaintiffs.  Plaintiffs  claim  title  by  In- 
heritance from  their  father.  Manifestly  de- 
fendant individually  cannot  seriously  pretend 
to  title. 

As  executrix,  defendant  claims  that  the 
father  of  the  plaintiffs,  being  unable  to  pay 
for  the  property,  returned  It  to  J.  C.  John- 
son. In  the  alternative,  defendant  asks  that 
the  sale  to  plaintiffs'  father  be  set  aside  for 
nonpayment  of  the  price. 

Defendant  offered  parol  evidence  for  the 
purpose  of  proving  this  return  of  the  prop- 
erty to  J.  C.  Johnson,  and  for  the  purpose  of 
taking  out  of  prescription  the  notes  given 
by  plaintiffs'  father  for  the  purchase  price 
of  the  property,  which  notes  had  many  years 
been  prescribed  at  the  filing  of  this  suit  The 
evidence  was  properly  excluded  Parol  is 
inadmissible  to  prove  a  transfer  of  real  es- 
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tate,  and  Is  equally  Inadmissible  to  take  the 
debt  of  a  deceased  person  out  of  prescription. 

This  evidence,  however,  goes  to  show  that 
plaintiffs  are  not  entitled  to  demand  the 
revenues  of  the  property. 

Judgment  affirmed 

(121  La.) 
No.  16,820. 
JACKSON  v.  CRILLTON  et  al. 
(Supreme  Court  of  Louisiana.   March  16,  1908. 
Rehearing  Denied  April  13,  1908.) 

Sequestration — Release  or  Bonn. 

The  concluding  paragraph  of  Code  Prac. 
art.  274,  la  controlled  by  the  provisions  of  Code 
Prac.  art.  279,  agreeably  to  which  any  sequestra- 
tion, whether  judicial  or  otherwise,  save  in  cases 
of  failure,  may  be  released  on  bond, 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Theard,  Judge. 
Action  by  Louisia  Jackson  against  Louis 

H.  Crillton  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

Francis  Rivers  Richardson,  for  appellant 
James  Clark  Henriques,  for  appellee. 

MONROE,  J.  Plaintiff  appeals  from  a 
Judgment  denying  her  the  right  to  bond  a 
judicial  sequestration  of  the  real  estate  here- 
in sought  to  be  partitioned;  more  than  10 
days  having  elapsed  from  the  date  of  the  seq- 
uestration, and  the  defendants  having  made 
no  effort  to  exercise  that  right. 

This  court  has  held  that  the  concluding 
paragraph  of  Code  Prac.  art  274,  reading : 
"In  such  cases,  sequestration  [referring  to  the 
judicial  sequestration  of  real  property]  may 
be  ordered  to  continue  until  the  question  of 
ownership  shall  have  been  decided" — is  gov- 
erned by  the  provisions  of  Code  Prac  art 
279,  which  authorizes  the  bonding  of  any  seq- 
uestration, save  in  cases  of  failure.  State 
ex  rel.  Taylor  v.  Judge,  26  La.  Ann.  65 ;  State 
ex  rel.  Des  Allemands  Lumber  Co.  v.  Judge, 
110  La.  853,  34  South.  804;  Ramos  Lumber 
Co.  v.  Sanders,  112  La.  614,  86  South.  625. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  an- 
nulled and  reversed,  and  the  case  remanded 
to  the  district  court  to  be  there  proceeded 
with  according  to  law  and  to  the  views  here- 
in expressed ;  the  defendant  (appellee)  to  pay 
the  costs  of  the  appeal. 

(121  La.) 
No.  16,530. 
BENTLEY  et  al.  v.  CAVALLIER. 
(Supreme  Court  of  Louisiana.   March  30,  1908.) 

I.  Taxation— Tax  Sale— Redemption. 

One  who  has  possessed  a  tract  of  land  as 
owner  for  a  number  of  years  is  considered  in 
law  as  provisional  owner,  with  exclusive  rights 
of  entry  and  possession,  and  is  entitled  to  re- 
deem the  land  from  a  tax  sale. 


2.  Same— Tendeb  bt  Redemption. 

Where  land  has  been  sold  at  tax  sale,  a 
tender  of  the  price,  with  costs  and  penalties, 
made  to  the  purchaser  within  the  year  follow- 
ing, will  work  a  redemption  of  the  property 
and  wipe  out  the  tax  title. 

rFd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §5  1436,  1437.] 

Provosty,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court  Parish  of  Ascension;  Paul 
Leche,  Judge. 

Action  by  L.  E.  Bentley  and  others  against 
Armantlne  Cavallier.  Judgment  for  defend- 
ant and  plaintiffs  appeal.  Affirmed 

Richard  McCall  McCulloh  and  Benny  Jo- 
seph Vega,  for  appellants.  Edward  Nicholls 
Pugh,  for  appellee. 

LAND,  J.  This  Is  an  action,  petitory  In 
form,  to  recover  160  acres  of  land  in  the 
possession  of  the  defendant  Plaintiffs  claim 
under  a  tax  sale  made  in  1901,  on  an  assess- 
ment for  1900,  In  the  names  of  "Landry  & 
Dugas,"  who,  it  Is  alleged  acquired  title 
In  1895  by  patent  from  the  United  States. 

Defendant  for  answer  alleged  possession 
in  herself  and  authors  for  more  than  30 
years,  and  that  she  redeemed  said  land  with- 
in a  year  from  the  date  of  said  tax  sale  by 
a  tender  and  deposit  of  the  purchase  price, 
including  costs  and  20  per  cent  thereon,  as 
required  by  law.  Defendant  further  alleged 
that  the  plaintiffs  refused  to  accept  said 
tender  and  deposit  on  the  ground  that  she 
had  no  title  to  the  property. 

The  case  was  tried,  and  there  was  Judg- 
ment in  favor  of  the  defendant  Plaintiff 
has  appealed 

The  patent  issued  to  Landry  &  Dugas  in 
1895  was  supplemental  to  a  patent  Issued 
to  them  in  1847.  It  does  not  appear  that  the 
said  patentees  are  known,  or  have  ever  claim- 
ed the  land  or  paid  any  taxes  thereon.  In 
the  year  1900  the  tract  was  assessed  to  "Lan- 
dry &  Dugas,"  and  in  June,  1901,  was  sold 
for  delinquent  taxes.  L.  E.  Bentley  and  H. 
Thompson  Brown  purchased  at  the  tax  sale 
for  the  sum  of  $15.78,  but  before  the  expira- 
tion of  the  year  the  defendant  In  May,  1902, 
tendered  and  deposited  the  amount  required 
by  law  to  redeem  the  property.  Replying  to 
the  notification  of  the  sheriff  that  the  deposit 
had  been  made  for  their  account,  the  plain- 
tiffs declined  to  accept  the  same  on  the 
ground  that  Mrs.  Cavallier  had  no  legal  or 
valid  right  title,  or  claim  to  the  property, 
and  therefore  was  without  right  or  privilege 
to  redeem.  In  1904  the  plaintiffs  attempted 
to  dispossess  the  defendant,  who  thereupon 
brought  a  possessory  action,  coupled  with 
a  mandatory  injunction,  against  them.  In 
February,  1905,  the  defendant  was  restored 
to  her  possession  by  judgment  of  the  court. 

On  the  question  of  possession  the  judge 
found  that  the  property  has  been  in  posses- 
sion of  the  defendant  and  her  deceased  hus- 
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band  since  the  year  1887.  In  that  year 
Cavalller  moved  on  the  land,  erected  thereon 
his  bumble  dwelling,  and  cleared  a  portion 
for  cultivation.  After  his  death  In  1893  his 
widow  and  family  resided  continuously  on 
the  land  until  the  year  1901.  Then  the  de- 
fendant, left  alone  by  the  marriage  of  her 
daughter,  lived  for  a  while  with  her  chil- 
dren, and  also  with  a  neighbor,  who  took 
charge  of  the  property  and  put  a  tenant  In 
the  house.  In  order  to  protect  her  rights 
in  the  premises  during  her  absence,  she  con- 
veyed the  land  by  notarial  act  to  this  same 
neighbor.  On  her  return  the  deed,  which 
had  never  been  recorded,  was  destroyed. 
In  1002,  as  already  stated,  she  claimed  the 
property  and  offered  to  redeem  It 

"A  person  is  presumed  to  have  possessed  as 
master  and  owner,  unless  it  appears  that  the 
possession  began  in  the  name  of  and  for  an- 
other."  Rev.  Civ.  Code,  art.  8488. 

"When  a  person  has  once  acquired  the  pos- 
session of  a  thing  by  the  corporal  detention  of 
it,  the  intention  which  he  has  of  possessing 
suffices  to  preserve  the  possession  in  him,  al- 
though he  may  cease  to  have  the  thing  in  actual 
custody,  either  himself  or  by  others."  Rev. 
Civ.  Code,  art  3442. 

This  intention  is  presumed  "where  a  con- 
trary Intention  does  not  appear  decidedly;  so 
that,  although  a  person  may  have  abandoned 
the  cultivation  of  his  estate,  he  shall  not  there- 
fore be  presumed  to  have  abandoned  the  posses- 
sion."  Rev.  Civ.  Code,  art.  3443. 

Hence  the  temporary  absences  of  the  de- 
fendant from  the  premises  are  without  legal 
significance.  The  unrecorded  transfer  of 
the  property  to  Goudain  was  a  harmless 
simulation,  and  was  revoked  by  mutual  con- 
sent. It  had  no  legal  effect  on  defendant's 
rights,  because  she  had  no  intention  to  divest 
herself  of  possession.  Rev.  Civ.  Code,  art 
3448. 

Defendant  was  therefore,  in  possession  of 
the  property  as  owner  when  the  assessment 
and  tax  sale  In  question  were  made,  and 
when  she  offered  to  redeem  the  property  In 
1002.  Even  a  possessor  in  bad  faith  is  con- 
sidered provisionally  as  owner  until  the  right 
of  the  true  owner  Is  established.  Rev.  Civ. 
Code,  art.  3454. 

Every  one  who  has  possessed  an  estate 
for  a  year  is  entitled  to  be  maintained  in  pos- 
session, or  to  be  restored  to  it,  in  case  of 
eviction  by  force  or  otherwise.  Id. 

Moreover,  such  a  possessor  may  acquire 
the  property  by  prescription.  Id.  Hence, 
under  the  law  and  facts  of  this  case,  the  de- 
fendant, when  she  offered  to  redeem  in  1002, 
was  not  a  trespasser  on  the  land,  but  was  re- 
garded In  law  as  the  provisional  owner  of  the 
property.  It  has  been  adjudged,  against  the 
plaintiffs,  that  the  defendant  was  entitled  to 
be  restored  to  and  maintained  In  possession 
of  the  whole  tract  Being  considered  in 
law  as  the  owner  for  the  time  being,  the  de- 
fendant comes  within  the  letter  of  the  law 
authorizing  the  "owner"  to  redeem  property 
sold  at  tax  sale. 

Plaintiff's  contention  that  no  one  except 
the  holder  of  the  technical  legal  title  can  re- 


deem would  exclude  even  the  real  owner  by 
a  prescriptive  title  good  against  the  world. 

In  Alter  v.  Shepherd,  27  La.  Ann.  207,  It 
was  held  that  a  mortgagee  was  a  quasi  "own- 
er," and  as  such  was  entitled  to  redeem. 
The  court  cited  Blackwell  on  Tax  Titles, 
marg.  p.  423,  In  support  of  its  decision,  and 
we  excerpt  the  following  from  the  quota- 
tion: 

"The  estate  may  have  been  mortgaged  to  se- 
cure a  debt  and  judgment  creditors  may  have 
liens  upon  it,  and  the  land  may  be  in  the 
adverse  possession  of  a  stranger  to  the  title, 
and  whose  possession  may  be  ripened  into  a 
right  Each  is  an  owner  to  the  extent  of  his 
interest  or  claim,  and  each  has  a  right  to  pro- 
tect his  interest  by  a  redemption  from  the  tax 
sale." 

The  Alter  Case  was  cited  in  State  t. 
Register  of  Conveyances,  118  La.  98,  36 
South.  000,  and  the  court  further  said: 

"We  think  that  any  one  may,  for  the  ad- 
vantage of  the  owner,  as  negotiorum  gestor, 
make  payment  for  him  of  the  redemption  money, 
even  without  his  knowledge.  Rev.  Civ.'  Code, 
arts.  2133,  2134." 

In  that  case  certain  persons  claiming  to  be 
heirs  offered  to  redeem,  and  the  tax  pur- 
chaser disputed  their  title  and  right  to  In- 
terfere. In  Dubois  v.  Hepburn,  10  Pet  (U. 
S.)  23,  9  L.  Ed.  325,  the  court  said: 

"Any  right  which  In  law  or  equity  amounts 
to  an  ownership  in  the  land,  any  right  of  entry 
upon  it,  to  its  possession  or  enjoyment  or  any 
part  of  it  which  can  be  deemed  an  estate  in 
ft,  makes  the  person  an  owner,  so  far  as  it  is 
necessary  to  give  him  the  right  to  redeem." 

In  a  recent  Alabama  case  it  was  held  that 
an  adverse  possession  for  10  years,  without 
title,  was  sufficient  evidence  of  ownership  to 
entitle  the  possessor  to  redeem.  Roach  v. 
State,  39  South.  685.  It  cannot  be  doubted 
that  under  the  laws  of  this  state  the  defend- 
ant occupied  the  position  of  owner  for  the 
time  being,  with  a  right  of  entry  and  pos- 
session. Her  apparent  right  entitled  her  to 
redeem. 

The  tender  and  deposit  of  the  purchase 
price,  with  cost  and  penalties,  worked  a  re- 
demption. Cooley  on  Taxation  (3d  Ed.)  1027, 
citing  Brooks  v.  Hardwlck,  5  La.  Ann.  675; 
Basso  v.  Benker,  33  La.  Ann.  432;  Spanier 
v.  De  Voe,  52  La.  Ann.  581,  27  South.  174 ; 
Taylor  v.  Moise,  52  La.  Ann.  2016,  28  South. 
287,  and  cases  from  other  states. 

Judgment  affirmed. 

PROVOSTY,  J.,  dissents  on  the  ground 
that  the  defendant  is  a  stranger  to  the  tax 
sale;  that  it  does  not  affect  her  possession, 
and  does  not  affect  any  title  she  may  have, 
and  that  therefore  she  Is  without  Interest  to 
redeem;  that  the  redemption  can  revive  or 
restore  no  rights,  except  such  as  may  belong 
to  the  former  owner;  that  there  can  be  no 
question  In  this  case  of  the  payment  of  a 
debt  because  there  Is  no  debt  to  be  paid,  the 
tax  sale  having  extinguished  the  debt  for 
taxes. 
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(121  La.) 

No.  16,858. 

MOUNT  r.  TREMONT  LUMBER  CO. 

(Supreme  Court  of  Louisiana.   March  30,  1908.) 

Death— Right  or  Action— 8ubvivinq  PAR- 
ENTS— "F  ATHEH" — "MOTHEB. ' ' 

The  right  granted  in  article  2815  of  the 
Revised  Civil  Code  to  the  surviving  "father"  or 
"mother"  to  recover  damages  for  the  death  of 
their  son  is  a  right  granted  to  the  actual  father 
or  mother  of  the  child,  and  not  an  adopting  par- 
ent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  |  43. 
For  other  definitions,  see  Words  and  Phrases, 

vol.  3.  pp.  2702-2708;  vol.  5,  p.  4600;  vol.  8, 
p.  7662.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fourth  Judicial  District 
Court,  Parish  of  Lincoln;  Robert  Brooks 
Dawkins,  Judge. 

Action  by  Alice  McLeroy  Mount  against  the 
Tremont  Lumber  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Price,  Roberts  &  Warren,  for  appellant 
Stubbs,  Russell  &  Theus,  for  appellee. 

NICHOLLS,  J.  Plaintiff  appeals  from  the 
Judgment  of  the  district  court  sustaining  an 
exception  of  no  cause  of  action.  Plaintiff  and 
her  husband  brought  this  suit  to  recover 
damages  for  the  death  of  their  adopted  son, 
alleging  that  his  death  resulted  from  the 
fault  of  the  defendant  company,  in  whose  em- 
ployment he  was  at  the  time  of  his  death. 
The  husband  died  after  the  Institution  of  the 
suit,  leaving  the  wife  as  the  sole  plaintiff. 

In  the  brief  filed  In  her  behalf,  her  counsel 
says: 

"The  sole  question  presented  by  the  appeal  is 
the  right  of  the  adopting  parent  to  sue  and  re- 
cover damages  for  the  death  of  her  adopted  son 
by  wrongful  act  Article  2815  of  the  Revised 
Civil  Code.  *  •  *  Does  the  language  of  ar- 
ticle 2315,  to  wit:  'The  right  of  this  action 
shall  survive  in  case  of  death  in  favor  of 
•  *  *  the  surviving  father  or  mother.  •  *  • 
The  survivors  above  mentioned  may  also  re- 
cover the  damages  sustained  by  them  by  the 
death  of  the  parent  or  child'— confer  any  rights 
upon  the  parents  by  adoption.  Was  he,  the 
child,  and  is  she,  the  mother,  within  the  meaning 
of  the  statute?  •  •  • "  Vidal  v.  Commagere, 
13  La.  Ann.  516;  Succession  of  Hosser,  37  La. 
Ann.  841;  Succession  of  Haley,  48  La.  Ann. 
709,  22  South.  251 ;  Cunningham  v.  Lawson, 
111  La.  1025,  36  South.  107;  Rev.  Civ.  Code, 
art.  214. 

Defendant  contends  that  article  2815  of  the 
Civil  Code,  as  amended,  must  be  strictly  con- 
strued, and  the  exceptional  right  of  action 
granted  therein  should  be  restricted  to  the 
classes  of  persons  specially  designated  as 
beneficiaries.  All  classes  not  included  are 
excluded.  Vaughan  v.  Lumber  Co.,  119  La. 
61,  43  South.  926;  Lynch  v.  Knoop,  118  La. 
611,  43  South.  252,  8  L.  R.  A.  (N.  S.)  480; 
Walker  v.  Railroad  Co.,  110  La.  718,  84  South. 
74©. 

Second.  That  an  adopted  child  does  not 
have  all  the  rights  of  a  legitimate  child,  and 
adoption  confers  no  benefit  on  the  adoptant 


Rev.  Civ.  Code,  art.  214.  Succession  of  Un- 
forsake,  48  La.  Ann.  546,  19  South.  602;  Tu- 
torship of  Julia  E.  Brown,  120  La.   ,  44 

South.  919. 

The  question  submitted  to  us  Is  not  res 
nova.  The  ruling  of  the  district  court  was 
correct,  and  based  upon  the  decisions  of  this 
court  on  the  subject  We  see  no  reason  for 
departing  from  them. 

The  judgment  appealed  from  is  hereby  af- 
firmed. 


(121  La.) 

No.  16,826. 

HIRSH  v.  VALLOFT  et  al. 

(Supreme  Court  of  Louisiana,    Nov.  18,  1907. 
On  the  Merits,  March  16,  1908.  Rehear- 
ing Denied  April  18,  1908.) 

1.  Appeal— J uBisDicTioif  —  Amount  in  CON- 
TROVERSY. 

Where  a  sublessee  sued  out  an  injunction  to 

Krotect  him  in  the  peaceable  enjoyment  of  the 
;ased  premises,  and  also  for  $2,000  damages 
for  trespass  already  committed,  the  value  of 
the  sublease  forms  a  part  of  the  "matter  in  dis- 
pute," and  must  be  considered  in  determining 
the  jurisdiction  of  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §1  233-260.] 

2.  Landlord  and  Tenant  — Lease  — Con- 
struction —  "The  Premises  Which  He 
Holds  Undeb  Lease." 

It  appearing  that  the  parties  to  the  con- 
tract of  lease  interpreted  it  to  mean  that  the 
lessee  was  entitled  to  hold  thereunder  only  the 
store  proper,  or  ground  floor  of  a  building,  and 
that  he  in  fact  held  only  that  part  of  the  build- 
ing, and  it  also  appearing  that  a  sublessee,  be- 
fore making  his  contract  was  apprised  of  such 
interpretation  and  of  the  fact  stated,  the  lan- 
guage, "the  premises  which  he  holds  under 
lease,*  used  to  describe  the  property  subleased, 
is  construed  to  mean  the  property  actually  held 
by  the  sublessee,  rather  than  that  which  he 
might  have  held,  had  the  lease  to  him  been  oth- 
erwise interpreted. 

3.  Same— Rights  or  Lessor— Improvements. 

A  lessor  has  no  right,  without  the  consent 
of  the  lessee,  to  impose  additional  burdens  on 
leased  premises,  or  to  enter  thereon  for  the  pur- 
poses of  putting  in  improvements  to  enhance  the 
rental  value  of  other  property,  or  for  the  con- 
venience of  other  tenants,  and  the  lessee  may  en- 
join him  from  so  doing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  8§  460,  608-610.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Abraham  I.  Hirsh  against  Louis 
E.  Valloft  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Modified  and  af- 
firmed. 

Barnard  Bee  Howard  and  George  Mont- 
gomery, for  appellants.  Foster,  Milling  & 
Godchaux  and  Alexis  Brian,  for  appellee. 

LAND,  J.  The  ground  of  the  motion  to 
dismiss  is  that  this  court  is  without  Jurisdic- 
tion ratione  materia*,  because  the  amount  in 
dispute  does  not  exceed  $2,000.  It  appears 
from  the  allegations  of  the  petition  that  this 
suit  has  two  objects,  to  wit:    (1)  To  main- 
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tain  plalutlff  in  peaceable  possession  as  sub- 
lessee of  certain  premises  by  writ  of  injunc- 
tion; and  (2)  to  recover  $2,000  damages  al- 
ready accrued  for  the  unlawful  disturbance 
of  his  possession.  It  appears  from  the  an- 
swer that  the  plaintiff's  rights  as  sublessee 
are  admitted  as  to  the  ground  floor  of  the 
building,  but  are  denied  as  to  the  second 
and  third  floors. 

The  Judgment  rejected  plaintiffs  claim  for 
damages,  but  recognized  his  rights  of  posses- 
sion as  to  the  entire  premises  by  perpetuating 
the  injunction  as  prayed  for.  It  is  patent 
that  there  are  two  demands — one  for  dam- 
ages, and  the  other  to  be  maintained  in  peace- 
able possession  of  the  premises  until  the  ex- 
piration of  the  lease,  a  right  which  certainly 
is  worth  enough  to  make  the  amounts  in  dis- 
pute exceed  the  sum  of  $2,000,  the  lower  limit 
of  our  jurisdiction. 

The  motion  to  dismiss  Is  therefore  over- 
ruled. 

Statement  of  the  Case. 

MONROE,  J.  Defendant  Valloft,  being  the 
lessee  of  a  building  fronting  on  Canal  street 
and  extending  from  Decatur  to  Dorslere 
street,  in  New  Orleans,  sublet  a  portion  of  it 
to  J.  O.  Llbadlotte,  who  In  turn  sublet  to 
plaintiff,  and  this  litigation  has  arisen  from 
a  difference  of  opinion  as  to  the  extent  of  the 
premises  included  in,  and  plaintiff's  rights 
under,  his  sublease.  The  building  in  ques- 
tion measures  70  feet  on  Canal  street  by  49 
feet  in  depth  on  Decatur  and  Dorslere  streets, 
and  is  three  stories  high.  Prior  to  the  lease 
by  the  owner  to  Valloft,  It  had  been  leased 
to  Abes  &  Davis,  who  occupied  the  whole  of 
it  as  a  clothing  store.  When  Valloft  took 
possession,  he  divided  the  lower  floor  Into 
four  stores,  fronting  on  Canal  street;  and,  re- 
taining the  store  on  the  corner  of  Decatur 
street  for  his  own  use,  or  for  the  use  of 
Charles  T.  Bess  and  himself,  sublet  the  store 
on  the  corner  of  Dorslere  street,  measuring 
15  feet  front  on  Canal  street,  to  Llbadlotte, 
and  the  other  stores  to  other  tenants.  The 
upper  stories  of  the  building  consisted,  re- 
spectively, of  single  apartments,  and,  save  for 
a  small  spiral  staircase  and  an  elevator  In 
the  store  taken  by  Llbadlotte,  were  accessible 
only  by  means  of  a  stairway  running  up  from 
Decatur  street,  In  the  rear  of  the  corner 
store.  As  It  seems  to  have  been  perfectly 
understood,  however,  as  between  Valloft  and 
his  sublessees  (Including  Llbadlotte),  that  the 
latter  were  leasing  only  the  stores  proper 
on  the  lower  floor,  Llbadlotte  removed  the 
spiral  staircase  from  his  store,  and  Bess,  act- 
ing for  Valloft,  caused  the  elevator  to  be 
hoisted  to  the  top  of  the  building,  after 
which  the  openings  were  covered  and  there 
was  no  further  communication  with  the  up- 
per floors,  save  by  means  of  the  stairway  on 
Decatur  street.  That  being  the  situation, 
plaintiff  entered  into  negotiations  with  Ll- 
badlotte for  a  sublease  from  him,  and  as 
there  was  some  question  as  to  the  kinds  of 


businesses  for  which  the  stores,  or  either  of 
them,  could  be  subleased,  they  called  to  see 
Valloft  about  it;  and  Valloft  testifies  that, 
in  the  conversation  on  that  occasion,  plain- 
tiff was  given  distinctly  to  understand  that 
Llbadlotte  occupied,  and  could  sublease,  on- 
ly the  store  proper,  or  lower  floor.  There 
being  no  objection  to  plaintiff's  business, 
however,  the  negotiations  between  him  and 
Llbadlotte  proceeded,  and  eventually  result- 
ed In  plaintiff's  paying  Llbadlotte  a  bonus 
and  assuming  the  obligations  of  his  sublease 
from  Valloft.  Plaintiff  did  not  at  that  time 
look  at  the  upper  floors  of  the  building,  and, 
though  the  key  of  the  store  proper  alone  was 
delivered  to  him,  and  there  was  no  other 
means  of  access  to  the  upper  floor  save  by 
the  Decatur  street  entrance,  he  made  no  de- 
mand for  a  key  to  that  entrance,  nor  did  he 
attempt  to  make  any  use  of  the  upper  floors, 
except  that,  when  he  was  fitting  up  his  store, 
he  caused  some  of  the  material  which  was 
removed  from  the  front  to  be  sent  up  there, 
to  which  Bess,  acting  for  Valloft,  made  no 
objection  (though  he  was  not  consulted),  as 
the  space  was  not  occupied.  Upon  the  other 
hand,  conceiving  that  the  manner  in  which 
the  openings  in  the  celling  of  his  store  (left 
by  the  removal  of  the  spiral  staircase  and 
the  elevator)  had  been  covered  was  unsatis- 
factory, plaintiff  caused  them  to  be  covered 
more  securely,  and,  having  otherwise  arrang- 
ed matters  to  suit  himself,  proceeded  to  car- 
ry on  his  business  in  the  store  proper,  appar- 
ently without  thinking,  and  still  less  with- 
out assuming  or  asserting,  that  he  was  entitl- 
ed to  the  use  of  any  other  part  of  the  build- 
ing. In  fact,  Valloft  and  Bess  testify  that, 
in  a  conversation  which  took  place  with 
them  shortly  after  plaintiff  had  moved  In,  it 
was  suggested  that  he  might  rent  the  upper 
floors  over  his  store,  and  that  he  replied,  in 
effect,  that  he  did  not  then  need  them,  and 
that  It  would  be  better  for  him  to  expand 
cautiously.  Some  three  or  four  months  later, 
however,  Valloft  employed  a  contractor,  by 
whom  a  lot  of  mechanics  were  set  to  work 
to  divide  the  second  floor  of  the  building  into 
compartments  and  fit  them  to  be  rented  as 
offices  or  otherwise,  and  the  owner  of  the 
building,  at  Valloft's  instance,  employed  a 
plumber,  who  was  proceeding  to  construct 
closets  and  lavatories,  etc.,  for  all  the  offices. 
Immediately  over  plaintiff's  store,  and  con- 
nect them  with  a  cesspool,  which  already  ex- 
isted under  his  store,  but  the  use  of  which 
had  been  long  before  (during  the  occupancy 
of  Abes  ft  Davis)  discontinued,  and  thereupon 
plaintiff  applied  for  and  obtained  a  writ  of 
Injunction,  prohibiting  and  restraining  "Louis 
E.  Valloft  and  his  agents,  •  *  •  partic- 
ularly said  Charles  T.  Bess,  *  •  •  from 
entering  or  trespassing  upon  the  real  estate 
improvements  subject  to  petitioner's  sub- 
lease, •  •  •  and  from  In  any  manner  mak- 
ing or  attempting  to  make,  or  causing  to  be 
made,  any  connection  with  the  cesspool  upon 
said  premises,  and  from  making,  or  attempt- 
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lng  to  make,  any  use  of  the  cesspool,  what- 
ever," and  plaintiff  also  alleged,  and  prayed 
judgment  for,  damages. 

The  sublease  from  Llbadlotte  to  plaintiff 
describes  the  leased  premises  as: 

"The  premises,  situated  at  the  corner  of  Canal 
and  Doraiere  streets,  •  *  *  which  he  holds 
under  lease  from  Louis  Valloft  •  •  *  which 
said  lease  is  hereto  annexed  and  made  part  here- 
of." 

The  description  in  the  sublease  from  Valloft 

to  Llbadlotte  reads: 

"The  15  feet,  starting  at  Doraiere  street,  of 

premises  and  appurtenances  known  as  No.  , 

corner  Canal  and  Doraiere  streets.  •  *  *  to- 
gether with  all  the  improvements  situated  there- 
on." 

There  is  .some  testimony  in  the  record  to 
the  effect  that,  about  the  time  of  the  signing 
of  the  sublease  from  Libadiotte  to  plaintiff 
(the  witnesses  differing  as  to  whether  it  took 
place  just  before  or  just  after  the  signing), 
something  was  said  as  to  the  extent  of  the 
premises,  and  there  seems  to  be  no  doubt 
that  Lfbadiotte's  attorney  then  stated  that 
be  held  under  his  sublease,  and  was  sub- 
leasing to  plaintiff,  only  the  store  proper. 
Plaintiffs  counsel,  on  the  other  hand,  said 
that  his  client  was  subleasing  the  property 
included  in  the  sublease  to  Libadiotte.  The 
main  discussion  at  that  time,  however,  relat- 
ed to  other  matters,  and  the  Issue  in  ques- 
tion was  not  threshed  out 

There  was  judgment  in  the  lower  court 
maintaining  the  Injunction  as  issued,  and  de- 
fendants have  appealed. 

Opinion. 

It  is  quite  true  that  the  sublease  from 
Valloft  to  Libadiotte  is  susceptible  of  an- 
other interpretation;  but  the  parties  thereto 
were  at  liberty  to  construe  it  as  they  pleased, 
and  there  is  no  manner  of  doubt  that  they 
construed  It  to  mean  that  Libadiotte  held 
under  It  only  the  store  proper,  or  ground  floor 
of  the  building  therein  described;  and  we 
think  the  evidence  makes  it  equally  certain 
that  plaintiff,  before  subleasing  from  Ll- 
badlotte, was  apprised  of  the  fact  that  the 
latter  considered  that  he  had  leased  and  was 
holding  only  the  portion  of  the  premises  thus 
mentioned.  Reading,  therefore,  the  descrip- 
tion contained  in  the  sublease  upon  which 
plaintiff  sues  In  connection  with  the  fact  that 
Libadiotte  was  holding  only  the  store  proper 
under  his  sublease  from  Valloft  and  In  con- 
nection with  the  further  fact  that  plaintiff 
knew  what  he  was  holding,  the  language  of 
that  description  acquires  a  significance  to 
which  it  might  not  otherwise  be  entitled,  and 
we  take  the  words  "the  premises  which  he 
holds  under  lease,"  etc.,  to  mean  the  premises 
which  Llbadlotte  actually  held,  rather  than 
those  which  he  might  have  held,  had  the  sub- 
lease from  Valloft  been  otherwise  interpret- 
ed. It  seems  evident  however,  that  the  at- 
tempt of  the  lessor  of  the  building  to  impose 
an  additional  burden  upon  the  leased  store, 


by  utilizing  a  cesspool  under  the  floor  for 
the  convenience  of  the  new  offices  which  he 
was  constructing,  was  unwarranted,  and  to 
that  extent  the  Injunction  was  properly  main- 
tained. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that,  in  so  far  as  the  judgment  appeal- 
ed from  maintains  the  injunction  prohibiting 
and  restraining  defendants  from  using  the 
two  upper  floors  of  the  building  fronting  on 
Canal  street  between  Decatur  and  Dorsiere, 
the  same  be  avoided  and  reversed,  and  the 
Injunction  in  that  respect  dissolved. 

It  is  further  adjudged  and  decreed  that  in 
all  other  respects  said  Judgment  be  affirmed, 
and  said  injunction  maintained;  plaintiff  (ap- 
pellee) to  pay  the  costs  of  the  appeal. 


(121  La.) 
No.  16,839. 

IBERIA  CYPRESS  CO.,   Limited,  v.  VOX 

SCHOELER. 
(Supreme  Court  of  Louisiana.  March  30,  1908.) 

1.  Sales— Rights  of  Purchaser— Reduction 
or  Price. 

Where  the  purchaser  of  a  steam  tug  sued 
in  reconvention  for  a  reduction  of  the  price  to 
the  extent  of  $1,000  on  account  of  concealed 
defects  In  the  hull  and  machinery  of  the  boat, 
held  that  having  elected  to  keep  the  vessel,  he 
cannot  recover  for  repairs  made  thereon  or  for 
damages,  but  is  restricted  to  his  claim  for  a 
reduction  of  the  price. 

2.  Same— Liability  or  Vendor. 

In  a  suit  for  a  reduction  of  the  price,  the 
responsibility  of  the  bona  fide  vendor  is  meas- 
ured by  the  difference  in  value  between  a  sound 
and  unsound  article. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  1284-1301.] 

3.  Same— Action  on  Note. 

Where  the  note  sued  on  showed  that  it 
was  given  by  the  defendant  to  the  plaintiff  for 
a  certain  steam  tugboat  evidence  was  admis- 
sible to  connect  the  note  with  a  purported  cash 
sale  of  the  same  vessel  made  by  plaintiff's  man- 
ager in  his  own  name. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  St.  Mary ;  Albert  Camp- 
bell Allen,  Judge. 

Action  by  the  Iberia  Cypress  Company,  Lim- 
ited, against  Victor  Von  Schoeler.  Judgment 
for  defendant,  and  plaintiff  appeals.  Amend- 
ed and  affirmed. 

Burke  A  Burke  and  Charles  Frank  Borah, 
for  appellant  Percy  Saint,  for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  or 
the  following  note,  to  wit: 

"$2,000.00.    No.  900.       New  Iberia,  La.. 

Jan.  4,  1906. 
"Jan.  4,  1907,  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  the  Iberia  Cy- 

Eress  Co.,  Ltd..  two  thousand  and  00/100  dol- 
irs  at  First  National  Bank  of  Franklin,  La* 
with  6%  interest  per  annum  from  maturity  un- 
til paid. 

"And  in  the  event  default  is  made  in  the  pay- 
ment of  this  note  at  maturity,  and  it  is  placed 
in  the  hands  of  an  attorney  for  collection,  or 
suit  be  brought  on  the  same,  then  an  additional 
amount  of  ten  per  cent,  on  the  principal  and  in- 
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terest  of  this  note  shall  be  added  to  the  same 
as  collection  fees.   In  payment  for  tug  Zip. 

"[Signed]  Victor  Von  Schoeler." 

The  defendant  answered  that  he  purchased 
from  the  plaintiff  a  steam  tugboat  for  the 
price  of  $2,000,  represented  by  the  note  sued 
on,  under  representations  that  said  boat  was 
good,  substantial,  and  sound,  and  had  no  de- 
fects which  would  render  it  unsafe;  that  in 
fact  said  boat  was  not  in  a  seaworthy  con- 
dition, but  was  unfit  for  use;  that  an  ex- 
amination made  in  January,  1906,  shortly  aft- 
er the  sale,  disclosed  that  the  engine  was 
practically  useless  and  that  several  timbers 
in  the  hull  were  rotten,  said  rottenness  being 
concealed  by  cement  and  mud  and  covered 
over  with  flooring  to  deceive  the  respondent; 
that  by  said  deceit  and  bidden  defects  the 
respondent  has  suffered  $1,000  damages  in 
necessary  repairs  and  loss  of  use  of  said  boat, 
and  $1,000  in  diminution  of  the  price.  De- 
fendant, further  answering,  charges  that  all 
of  said  defects  existed  at  the  time  of  the  sale 
and  were  well  known  to  the  plaintiff. 

Defendant  prayed  that  the  suit  be  dismiss- 
ed, and  for  Judgment  in  reconvention  for  $2,- 
000,  with  Interest  from  January  15,  1906, 
and  costs. 

Plaintiff  pleaded  as  lis  pendens  a  similar 
reconventions!  demand  for  the  purchase  price 
of  the  steam  tug  "Zip,"  made  in  a  prior  suit 
between  the  same  parties.  This  plea  was 
overruled. 

On  the  trial  of  the  cause  the  reconvention- 
al  demand  was  allowed  to  the  extent  of  $1,- 
200,  and  judgment  was  rendered  in  favor  of 
the  plaintiff  for  $800,  with  Interest,  attor- 
ney fees,  and  costs. 

Plaintiff  appealed,  and  defendant  has  an- 
swered, praying  for  an  amendment  of  the 
Judgment  by  increasing  the  amount  allowed 
on  the  reconvention^  demand  to  the  sum  of 
$2,000,  as  prayed  for  in  bis  answer. 

On  the  trial  of  the  case  the  defendant  of- 
fered In  evidence  an  act  of  sale  to  him  from 
George  W.  Dallas  of  the  steam  tugboat  Zip 
for  the  price  of  $2,000  cash,  and  also  offered 
to  prove  by  parol  that  Dallas  was  the  man- 
ager of  the  plaintiff  company  and  took  the 
note  sued  on  in  lieu  of  the  cash  price  stat- 
ed in  the  act  of  sale.  Plaintiff  objected  on 
the  ground  of  variance  between  the  purchase 
from  the  company  as  alleged  in  the  answer 
and  the  purchase  from  Dallas  as  shown  by 
the  document  offered.  The  objection  was 
overruled,  and  the  plaintiff  excepted. 

We  think  that  the  ruling  was  correct  un- 
der the  pleadings  and  facts  of  this  particular 
case.  As  plaintiff  Is  suing  on  a  note,  which 
shows  on  its  face  that  it  was  given  by  de- 
fendant to  the  company  "In  payment  for  tug 
Zip,"  the  sale  as  alleged  in  the  answer  can- 
not be  disputed.  The  evidence  offered  mere- 
ly tended  to  show  that  plaintiff  made  the 
sale  through  Dallas,  the  manager  of  the  com- 
pany, and  that  the  note  sued  on  was  taken 
as  cash. 

On  the  evidence  before  us  it  cannot  be  dis- 


puted that  the  timbers  of  the  hull  were  rot- 
ten and  that  this  defect  was  concealed  by 
both  the  cement  and  the  flooring.  The  engine 
also  proved  practically  worthless.  The  boat 
was  represented  by  Dallas  as  having  been  re- 
built In  1900,  and  the  license  so  reads. 

The  vessel  leaked  badly  and  nearly  sank 
on  her  first  voyage.  She  proved  unfit  for 
use  without  a  new  engine  and  extensive  re- 
pairs. Defendant,  without  notice  to  Dallas  or 
the  company,  commenced  the  work  of  repair 
In  January,  1906.  On  March  17,  1906,  the 
defendant  wrote  Dallas  a  lengthy  letter,  stat- 
ing the  defects  he  had  discovered  in  the  ves- 
sel, and  winding  up  with  the  declaration  that 
he  preferred  to  keep  the  boat  and  asked  for 
a  reduction  of  the  price,  which  he  suggested 
should  be  "upwards  of  $500."  Dallas  re- 
piled,  in  effect,  that  he  sold  the  vessel  as  it 
was  without  warranty,  and  that  the  defend- 
ant knew  the  condition  of  the  boat  and  could 
not  plead  Ignorance. 

On  March  22,  1906,  Dallas,  having  been  ad- 
vised that  the  defendant  was  absent  from 
home,  wrote  to  his  bookkeeper,  requesting 
that  everything  be  left  intact,  "so  that  when 
he  (defendant)  returns,  if  he  Is  not  satisfied 
with  what  he  purchased,  he  can  return  every- 
thing to  me  and  cancel  the  sale."  There  was 
no  further  correspondence.  Dallas  was  not 
called  as  a  witness  on  the  trial  of  the  suit, 
and  consequently  the  testimony  of  the  de- 
fendant stands  uncontradicted  as  to  the  rep- 
resentations made  at  the  time  of  the  sale. 
There  is  in  all  sales  an  implied  warranty 
against  rehibltory  vices  and  defects.  Civ. 
Code,  art  2476. 

The  defendant  in  this  case  claims  $1,000 
in  diminution  or  reduction  of  the  price.  Civ. 
Code,  art.  2541.  His  additional  claim  of  $1,000 
for  repairs  Is  excluded  by  the  first  demand. 
The  standard  of  the  responsibility  of  the  ven- 
dor for  bidden  vices  or  defects  Is  the  differ- 
ence in  value  of  the  date  of  the  sale  be- 
tween a  sound  and  unsound  article.  Foster 
v.  Baer,  7  La.  Ann.  618.  The  question  is. 
what  was  the  real  value  of  the  tug  at  the 
time  of  the  sale,  considering  the  defects 
which  then  existed  in  her  hull  and  machin- 
ery? The  defendant  estimated  the  value  of 
the  boat  as  a  whole  at  not  more  than  $800. 
We  find,  however,  that  the  same  witness  es- 
timated the  machinery  and  other  things,  ex- 
clusive of  the  hull,  at  $850.  The  hull  was 
worth  something,  as  it  was  repaired  and  util- 
ized. The  defendant  testified  that  it  cost 
him  about  $900  to'  rebuild  the  hull  and  to 
repair  and  replace  the  machinery,  and  that 
he  lost  about  $500  by  reason  of  his  inability 
to  use  the  boat  for  four  or  five  months.  De- 
fendant, by  fixing  in  his  pleadings  the  diminu- 
tion of  the  price  at  $1,000,  is  estopped  to 
claim  a  larger  amount.  Having  elected  to 
keep  the  boat,  the  repairs  were  made  on  his 
own  account  He  Is  entitled  to  recover  a 
reduction  of  the  price  and  nothing  more.  We 
do  not  know  on  what  theory  the  defendant 
was  allowed  $1,200  in  reconvention. 
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The  judgment  Is  amended,  bo  as  to  reduce 
the  reconventional  demand  to  $1,000  and  to 
increase  the  judgment  In  favor  of  plaintiff 
to  $1,000,  and,  as  thus  amended,  is  affirmed; 
defendant  to  pay  costs  of  appeal. 


(121  La.) 
No.  16,833. 
STAFFORD  v.  RICHARD. 
(Supreme  Court  of  Louisiana.    Feb.  17.  1908. 
Rehearing  Denied  April  13,  1008.) 

1.  Vendor  and  Purchaser  —  "Promise  of 
8  ale"— Effect— ' 'Sale'  '  — Thi  Equivalent. 

The  promise  of  sale  was,  in  effect,  a  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  17. 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6291-6306;  vol.  8,  p.  7793.] 

2.  Same— A  Sale. 

The  acts  of  the  parties  have  brought  the 
promise  to  the  state  of  an  actual  sale. 

3.  Specific  Performance— Performance  bt 
Plaintiff— Proof  to  be  Made. 

The  buyer  being  in  possession,  and  having 
paid  in  addition  to  the  "earnest  money"  an 
amount  on  the  remainder  of  the  price,  it  only 
remains  for  him  to  prove  his  willingness  and 
ability  to  pay  the  remainder  of  the  price.  Aft- 
er legal  and  sufficient  proof  made— and  deposit 
of  remainder,  if  necessary— then  it  will  be  in- 
cumbent upon  the  seller  to  sign  the  deed. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Specific  Performance,  fifi  286-298.] 

4.  Same— Deed. 

The  buyer  will  be  held  to  the  necessity  of 
proving  that  be  has  complied  with  all  needfnl 
requirements  on  his  part  to  complete  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  5  383.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans  ;  George  Henry  Theard,  Judge. 

Specific  performance  by  Andrew  T.  Staf- 
ford against  Kossuth  V.  Richard.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Charles  Isidore  Denechaud,  for  appellant. 
Eraste  Vidrlne  and  Hamilton  Numa  Gau- 
thier,  for  appellee. 

BREAUX,  C.  J.  This  is  an  action  for 
specific  performance.  The  cause  is  before 
us  on  an  appeal  from  the  district  court  sus- 
taining an  exception  of  no  cause  of  action 
and  dismissing  the  suit. 

Plaintiff  and  defendant  entered  into  an 
agreement — the  first  to  buy,  the  latter  to 
sell — property  consisting  of  lots  and  improve- 
ments in  this  city. 

The  following  Is  a  copy  of  their  agreement 
(description  of  the  property  in  the  original 
act  not  Included): 

"New  Orleans,  August  16,  1906. 
**L  the  undersigned,  hereby  offer  the  sum  of 
tfixty-nine  hundred  dollars  ($6,900)  for  1035 
Peters  avenue  *  *  •  street  between  Camp 
and  Chesnut  *  *  *  streets,  bounded,  Leon- 
tine  by  streets  measuring  *  •  •  by  terms 
and  conditions  cash  subject  to  examination  of 
titles. 

"It  is  understood  and  agreed  that  the  offer 
will  hold  good  until  August  17th,  6  p.  m.,  1906. 
"If  above  offer  is  accepted,  I  obligate  myself 


to  deposit  with  Delvaille  &  Co.  10%  of  amount 
offered  to  bind  the  sale. 

"Act  of  sale  before  Chas.  Denechaud,  *  •  * 
notary  public,  at  purchaser's  cost. 

"[Signed]  A.  P.  Stafford. 
"New  Orleans,  August  16,  1906. 
"I,  the  owner  of  the  above  property,  agree 
to  sell  same  as  per  above  offer. 

"[Signed]   K.  V.  Richard." 

The  amount  of  $690  was  deposited  in  ac- 
cordance with  the  agreement. 

The  plaintiff  also  paid  the  sum  of  $1,210, 
the  latter,  the  defendant,  acknowledged  to 
have  received. 

Taking  the  foregoing  facts  as  a  basis,  plain- 
tiff in  his  petition  avers  that  on  August  16, 
1906,  through  J.  Delvaille  Co.,  agents  of  the 
defendant,  for  the  price  before  mentioned, 
he  bought  the  property;  that  he  deposited 
with  Delvaille  &  Co.  the  said  10  per  cent 
and  the  said  $1,210  "additional"  amount  paid 
to  defendant;  that  receipts  are  "attached 
to"  and  form  part  of  the  petition. 

That  after  the  title  had  been  examined  he 
called  on  the  defendant  to  complete  the  sale ; 
that  defendant  refused  to  sign  the  deed  of 
sale  unless  he  "secured  the  amount  already 
deposited  with"  his  (defendant's)  agent. 

The  defendant  appeared  at  the  notary's 
office  In  January,  1907,  In  accordance  with 
plaintiff's  notice  to  him  to  appear  there*  to 
complete  the  sale  "In  accordance  with  agree- 
ment." He  (defendant)  refused  to  sign  the 
act,  stating  at  the  time  that  he  would  not 
sign  unless  plaintiff  secured  the  amount  in 
possession  of  Delvaille  &  Co.,  his  own  "agents. 

Petitioner  avers  his  willingness  to  take 
title  and  to  pay  the  $6,000  balance  of  the 
purchase  price. 

He  states  in  his  petition  that  he  has  been 
In  possession  of  the  property  since  the  1st  day 
of  October,  1906. 

The  petition  concludes  by  asking  for  judg- 
ment condemning  the  defendant  to  carry  out 
his  agreement  and  convey  title. 

Defendant  In  effect  made  the  following  the 
grounds  of  his  exception  of  no  cause  of  ac- 
tion: 

That  there  is  no  change  of  title  alleged,  and 
no  tender  of  the  price;  that,  the  agreement 
being  a  promise  of  sale  with  earnest  money, 
there  Is  no  right  In  plaintiff  to  specific  per- 
formance ;  and,  moreover,  that  plaintiff's  pe- 
tition is  vague. 

The  court  a  qua's  judgment  overruled  the 
plea  of  vagueness,  but  sustained  the  plea  of 
no  cause  of  action  and  dismissed  the  suit. 

For  the  discussion,  under  a  well-establish- 
ed rule  we  must  take  the  pleadings  as  cor- 
rectly setting  forth  the  facts  pertinent  to  the 
cause. 

There  Is  a  clear,  positive  promise  of  sale 
which  has  been  accepted.  The  promise,  in 
addition,  provides  for  a  deposit  of  "earnest 
money." 

There  was  only  one  deposit  made.  The 
amount  paid  about  three  months  afterwards 
was  in  part  satisfaction  of  the  price.  It  was 
paid  without  condition,  and  nothing  was  said 
about  earnest  money  when  the  amount  was 
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paid.  It  was  incumbent  on  defendant  to 
prove  that  It  was  earnest  money.  This  he 
has  failed  to  do. 

Plaintiff  had  accepted  the  promise  to  sell, 
and  expressed  his  willingness  to  complete  the 
sale. 

The  defendant  had  not  expressed  the  least 
wish  to  recede  from  the  promise. 

The  promise  has  since  been  partially  ex- 
ecuted by  said  payment.  There  is  more  than 
that:  The  buyer  has  been  in  possession  of 
the  property  since  about  the  time  that  the 
second  payment  was  made. 

Promise  to  sell — with  some  modification — 
is  equivalent  to  a  sale. 

We  will  not  stop  to  discuss  that  point 
which  has  afforded  a  broad  field  to  foreign 
Jurists  for  extended  texts  upon  the  subject, 
and  for  expressions  by  them  of  many  dif- 
ferent and  varying  views.  There  is  no  ne- 
cessity of  discussing  the  modification;  a 
mere  statement  of  the  fact  that  the  promise 
of  sale  is.  equivalent  to  a  sale  will  suffice,  par- 
ticularly When  considered  with  the  facts  of 
part  payment  of  the  price  and  possession  of 
the  property. 

Article  2462  of  the  Revised  Civil  Code 
is  only  referred  to,  to  add:  That  a  promise 
of  sale  is  not  necessarily  equivalent  to  a  sale, 
particularly  if  the  buyer  chooses  to  lose  the 
money  deposited  on  that  condition,  or  a  seller 
chooses  to  withdraw,  having  reserved  a  sim- 
ilar condition. 

Neither  the  one  nor  the  other  has  express- 
ed a  wish  to  withdraw  from  the  contract 

From  that  point  of  view,  in  view  of  the 
facts  before  stated,  there  is  the  equivalent  of 
a  sale. 

The  contract  has  reached  such  a  complete 
state  as  appears  before  the  hearing  of  the 
exception  that  neither  of  the  parties  can  be 
considered,  at  this  time,  to  avail  himself  of 
the  dissolving  condition. 

The  defendant  (as  Issues  are  now  made 
up)  is  bound  to  transfer  the  property  and  to 
receive  the  price.  With  the  facts  before  us 
there  is  nothing  else  to  be  done. 

The  situation,  we  must  say,  is  slightly  con- 
fused by  one  of  defendant's  averments ;  that 
Is,  as  plaintiff  In  effect  averred,  that  the  de- 
fendant refused  to  sign  the  act  unless  peti- 
tioner secured  the  amount  already  deposited 
with  defendant's  agent 

Plaintiff  having  alleged  that  he  had  de- 
Iiosited  the  amount  required  with  the  au- 
thorized agent  of  defendant  and  that  allega- 
tion being  admitted  as  true  that  It  was  so 
deposited,  the  defendant  cannot  defeat  the 
action  by  contending  that  he  has  a  right  to 
compel  the  plaintiff  to  deliver  to  him  the 
amount  be  admits  was  deposited  with  his 
own  agent  At  any  rate,  on  the  bald  allega- 
tion before  us,  the  proposition  is  not  at  all 
tenable.  It  would  be  extraordinary  if  It  were 
possible  for  a  principal  under  the  circumstan- 
ces to  compel  one  with  whom  he  has  dealt  to 
secure  him  against  the  acts  of  his  own  agent 

On  the  pleadings  (as  now  appears)  it  only 


remains  for  the  parties  to  complete  the  deed, 
the  seller  to  sign  It,-  and  the  buyer  to  pay  the 
balance  of  the  price.  There  is  no  alternative. 
But  the  final  act  must  be  signed ;  that  Is,  the 
deed  of  sale. 

It  is  admitted  by  the  effect  of  the  pleading* 
that  plaintiff  Is  ready,  able,  and  willing  to- 
pay  the  price.  In  view  of  these  facts,  there 
is  a  ground  of  action,  although  plaintiff  fail- 
ed to  allege  tender. 

Upon  that  line  of  the  cause  we  will  state: 
The  defendant  was  notified  to  appear  at  the 
notary's  office,  where  he  appeared  in  accord- 
ance with  notice.  He  did  not  urge  the  least 
objection  except  that  regarding  the  amount 
deposited  with  the  agent  as  before  stated. 
For  the  reason  as  to  this  that  plaintiff  de- 
clined to  secure  the  amount  he  refused  te 
sign. 

Plaintiff,  under  the  allegations  made,  and 
in  view  of  the  admissions,  should  be  allowed 
to  prove  that  which  he  has  alleged  he  was 
willing  and  ready  to  do;  that  is,  pay  the 
$6,000,  and  complete  the  deed. 

There  will  be  still  a  question  for  all  we 
know  about  the  $690,  the  money  deposited. 

We  only  decide  the  point  before  us  as  pre- 
sented by  the  pleadings.  The  matter  still  re- 
mains open  for  consideration  on  the  merit* 
In  case  the  defendant  presents  grounds. 

We  will  state  before  closing  that  In  mat- 
ter of  tender  one  must  show  tender,  or  that 
everything  has  been  done  to  give  effect  to» 
the  contract   Gilbert  v.  Cooper,  4  Rob.  162. 

In  our  opinion,  the  plaintiff  has  done  all 
that  could  reasonably  be  expected  to  give 
effect  to  the  contract.  The  matter  of  the 
offer  and  ability  and  willingness  to  actually 
perform  must  hereafter  be  shown  by  plaintiff,, 
or  else  his  action  will  fall. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  is 
annulled,  avoided,  and  reversed. 

It  is  ordered,  adjudged,  and  decreed  that 
the  case  be  remanded  for  trial  on  the  mer- 
its, and  to  enable  plaintiff  to  prove  on  the 
merits  that  he  has  done  everything  within 
the  bounds  of  reason  to  give  effect  to  his  con- 
tract 

The  defendant  and  appellee  is  condemned 
to  pay  the  costs  of  this  appeal.  Other  costs 
abide  final  decision. 

(121  La.) 
No.  16,871. 

WARNER  et  al.  v.  HALL  ft  LEGAN  LUM- 
BER CO.,  Limited. 
(Supreme  Court  of  Louisiana.  March  80,  1908.> 

1.  Administbatobs  —  Allowances  to  Sur- 
viving Wife  ob  Chiloben— Setting  Apabt 
bt  Administbatob— Land. 

Article  8252  of  the  Civil  Code  grants  to 
the  widow  or  children  In  necessitous  circum- 
stances "money"  and  not  "land."  In  order 
that  title  to  any  land  of  the  succession  should 
vest  in  the  widow  or  children,  it  would  have 
to  be  transferred  from  the  succession  to  them 
through  some  legal  proceeding.  The  administra- 
tor of  the  father's  succession  is  without  power 
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or  authority  to  transfer  land  to  the  children 
by  an  allotment  or  a  dation  en  paiement  to  them 
in  lieu  of  money,  and  the  mother  cannot  legally 
bind  the  minors  to  accept  title  to  the  land 
without  their  consent. 

2.  Trusts — Resulting  Trusts. 

In  this  instance  the  widow,  at  a  sale  made 
by  an  administrator  to  pay  debts,  bid  in  her 
individual  name,  upon  a  specific  piece  of  real 
estate.  As  the  last  and  highest  bidder  it  was 
adjudicated  to  her  in  her  individual  name,  and 
deed  executed  to  her  in  her  individual  name,  as 
purchaser.  By  the  adjudication  she  became  per- 
sonally bound  for  the  price.  The  fact  that 
after  the  purchase  the  administrator,  instead 
of  requiring  her  to  pay  cash,  credited  her  with 
the  amount  of  her  bid,  taking  from  her  her  re- 
ceipt for  an  amount  corresponding  to  her  bid, 
cannot  be  invoked  by  the  children  as  having 
the  effect  of  making  them  purchasers  of  the 
land. 

3.  Vendor  and  Purchaser— Bona  Fide  Pur- 
chasers—Reliance on  Records. 

Where  the  widow  appears  on  the  face  of 
the  succession  records,  and  the  records  dehors 
the  succession  as  the  legal  owner  of  the  land, 
and  no  equities  in  favor  of  the  children  appear 
in  any  way,  third  persons  baying  the  property 
from  her  fn  good  faith  are  protected  from  at- 
tack of  the  children  under  a  claim  by  them  of 
ownership. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  513.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  George  Wear,  Judge. 

Petitory  action  by  Morgan  B.  Warner  and 
others  against  the  Hall  &  Legan  Lumber 
Company,  Limited.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Affirmed. 

John  Henry  Mathews,  Orin  Medlcus  Gris- 
hain,  and  Hudson,  Potts  &  Bernstein,  for  ap- 
pellants. Wallace  &  Wallace,  Earl  Eugene 
Kidd,  and  Andrew  Augustus  Gunby,  for  ap- 
pellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiffs  are  three  of  the 
children  and  heirs  of  James  D.  Warner,  who 
died  intestate  in  the  parish  of  Winn.  They 
allege  that  at  the  death  of  their  father  they 
were  minors;  that  they  and  their  mother, 
Mrs.  Louisiana  R.  Warner,  his  surviving  wid- 
ow, were  left  in  necessitous  circumstances; 
that  their  mother  (the  surviving  widow)  and 
natural  tutrix  of  petitioner,  then  minora, 
made  claim  in  their  behalf,  as  minor  children 
in  necessitous  circumstances,  for  $1,000,  to  be 
paid  out  of  the  estate  of  their  father;  that 
a  certain  tract  of  land  which  they  described, 
which  belonged  to,  and  which  was  a  part  of 
his  estate,  was  adjudicated  to  petitioners, 
through  their  natural  tutrix,  for  the  price 
and  sum  of  $160,  said  amount  to  be  credited 
on  the  said  claim  of  $1,000,  for  the  minor 
children  in  necessitous  circumstances,  as  pe- 
titioners were  entitled  to  receive  under  the 
law;  that  the  fee  and  title  to  the  aforesaid 
property  vested  In  petitioners  at  that  time, 
and  has  always  and  does  now  remain  in  pe- 
titioners, and  that  petitioners  are  the  bona 
fide  legal  owners  of  said  lands,  which  is  now 
worth  the  sum  of  $8,000;  that  they  never 
parted  with  the  title  thereto ;  that  the  Hall 
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&  Legan  Lumber  .Company,  Limited,  a  cor- 
poration organized  under  the  laws  of  Louisi- 
ana, and  domiciled  at  Tannehill,  Winn  parish, 
La.,  are  now  In  possession  of  the  above-de- 
scribed property,  and  claim  to  own  the  same, 
but  that  the  said  company  has  no  legal  title 
whatever  to  said  land. 

In  view  of  the  premises  petitioners  prayed 
that  defendants  be  cited,  and  that  on  final 
trial  they  be  decreed  to  be  the  owners  in  in- 
dlvision  and  entitled  to  the  possession  of  the 
said  land. 

Defendant  excepted  that  there  was  a  non- 
joinder of  necessary  parties,  and  prayed  that 
the  suit  be  dismissed.  It  filed  later  an  ex- 
ception of  no  right  or  cause  of  action. 

Under  reservation  of  its  exception  it  an- 
swered, pleading,  first,  the  general  Issue.  It 
averred  that  It  was  the  owner  of  the  land 
described ;  that  It  acquired  ownership  of  the 
same  from  the  South  Arkansas  Lumber  Com- 
pany for  a  good  and  valid  consideration  on 
the  6th  of  May,  1903,  by  deed  duly  recorded 
In  the  conveyance  records;  that  the  South 
Arkansas  Lumber  Company  bought  said  land 
from  Mrs.  L.  R.  Warner  for  the  price  of  $600 
on  the  31st  of  July,  1900,  duly  recorded  in 
the  conveyance  records  of  the  parish  which 
was  a  fair  and  full  price  for  said  land  at 
that  time ;  that  the  said  Mrs.  L.  R.  Warner 
was  never  natural  tutrix  to  the  plaintiffs, 
nor  did  she  claim  any  portion  of  the  D.  J. 
Warner  succession  for  them,  nor  did  they 
have  any  right  thereto. 

Defendant  averred  that  Mrs.  L.  R.  Warn- 
er did  receive  in  her  own  individual  name  and 
right  from  said  succession  of  D.  J.  Warner 
the  sum  of  $1,000  as  shown  by  the  homologat- 
ed account  of  the  administrator  of  said  suc- 
cession; that  the  proems  verbal  of  sale, 
made  and  executed  by  John  T.  Warner,  ad- 
ministrator of  said  succession,  which  is  of 
record  among  the  succession  proceedings  of 
said  parish  shows  that  said  Mrs.  L.  R  Warn- 
er purchased  the  land  sued  for  in  her  own 
name,  and  the  some  was  adjudicated  to  her 
individually,  and  she  received  all  rights,  title, 
and  Interest  therein  as  is  shown  by  said  ad- 
ministrator's deed,  of  record  on  page  597, 
of  Book  E,  of  the  records  of  Winn  parish. 

Further  answering,  defendants  showed  that 
the  tableau  of  distribution  and  final  account 
filed  and  duly  homologated  by  a  judgment  of 
this  honorable  court,  in  the  proceedings  of 
said  succession,  shows  that  the  said  Mrs.  L. 
R.  Warner,  did  not  claim,  or  receive  any  por- 
tion of  said  succession  for  plaintiffs  herein, 
but  that  she  received  the  $1,000  from  the  ad- 
ministrator in  her  own  right;  that  she  is 
still  living  as  a  widow  in  your  said  parish, 
and  plaintiffs,  who  are  not  minors,  have  no 
cause  of  action  against  her. 

Further  answering,  defendant  avers  that 
acting  on  the  faith  of  the  aforesaid  deeds, 
and  judgment  of  court,  homologating  said 
final  account,  it  purchased  said  lands  in 
good  faith  and  entirely  innocent  of  any 
claims  that  the  plaintiffs  or  any  one  else  had 


Digitized  by  Google 


110 


46  SOUTHERN  REPORTER. 


against  said  lands  whatever,  and  which  claims 
defendant  specially  denied. 

Defendant  denied  that  plaintiff  herein  have 
or  ever  had  any  interest  in  said  lands,  and 
show  that  its  title  to  said  lands  la  good  and 
valid  and  should  be  so  declared  by  this  honor- 
able court 

In  view  of  the  premises,  defendant  prayed 
that  plaintiff  take  nothing;  that  there  be 
judgment  in  its  favor  and  against  plaintiffs, 
rejecting  plaintiffs'  demands  and  recognizing 
defendant's  title  to  said  lands  and  decreeing 
It  to  be  the  owner  thereof.  And  for  all  nec- 
essary orders  and  decrees,  costs,  and  gener- 
al relief. 

The  district  court  rendered  Judgment  in 
favor  of  the  defendant  and  against  the  plain- 
tiffs rejecting  the  demands  of  the  plaintiffs 
and  dismissing  their  suit,  and  decreeing  the 
defendant  to  be  the  owner  of  and  entitled  to 
the  possession  of  the  land  sned  for. 

Plaintiffs  have  appealed. 

James  D.  Warner,  the  father  of  the  plain- 
tiffs, was  twice  married. 

He  left  a  widow  and  10  children;  5  by  his 
first  wife,  and  6  by  his  second  marriage. 
Plaintiffs  are  children  of  the  second  mar- 
riage and  minors  at  the  time  of  the  death 
of  their  father.  The  succession  of  the  de- 
ceased was  placed  under  administration  with 
John  T.  Warner  (a  son  by  the  first  marriage). 
An  inventory  of  the  succession  was  made 
showing  property,  real  and  personal,  to  an 
amount  of  $1,943.  The  administrator  ob- 
tained an  order  to  sell  all  the  property  of  the 
succession  on  a  petition  in  which  he  alleged 
that  there  were  a  number  of  debts  due  by  the 
succession,  principally  a  claim  of  $1,000  due 
the  widow  who  was  in  necessitous  circum- 
stances, and  that  a  sale  of  all  the  property 
was  necessary  to  pay  the  same. 

The  sale  was  made  as  ordered.  At  that 
sale  the  widow,  in  her  Individual  name, 
bought  property,  real  and  personal,  for  the 
aggregate  price  of  $738 ;  among  the  property 
so  bought  being  the  land  claimed  by  the 
plaintiffs  for  the  price  of  $160. 

After  the  sale  which  amounted  to  $1,474.35, 
the  administrator  filed  a  list  of  debts  and  a 
tableau  of  proposed  distribution  of  the  pro- 
ceeds of  the  succession.  He  prayed  for  ad- 
vertisement of  the  same,  and  that  he  be  au- 
thorized and  ordered  to  pay  off  the  indebted- 
ness in  accordance  with  the  tableau.  On 
this  list  of  debts  was  placed  as  a  debt  "claim 
widow  in  necessitous  circumstances  $1,000." 

The  court  ordered  that  notice  be  given  ac- 
cording to  law.  If  no  opposition  should  be 
made,  it  authorized  and  ordered  the  adminis- 
trator to  pay  off  the  indebtedness  according 
to  the  tableau  on  file. 

The  administrator  then  filed  a  final  account 
of  his  administration  in  which  he  charged 
himself  with  $1,474  as  the  proceeds  of  the 
sale,  and  credited  himself  with  vouchers  for 
payment  of  various  amounts,  among  others. 
$1,000  to  Mrs.  L.  R.  Warner,  widow. 


He  prayed  for  advertisement  of  and  the 
homologation  of  the  account,  and  on  July  30, 
1808,  the  account  was  homologated. 

In  the  transcript,  under  date  of  December 
22,  1898,  appears  a  receipt  from  Mrs.  Warn- 
er to  the  administrator  of  the  succession  for 
$100,  which  recited  that  "the  same  being  the 
balance  due  me  (her)  on  my  (her)  claim  in 
said  succession." 

Before  making  out  a  proces  verbal  of  sale 
the  administrator  executed  a  deed  of  the 
land  In  controversy  to  "Mrs.  Louisiana  R. 
Warner,  she  being  the  last  and  highest  bid- 
der," in  which  it  was  recited  "and  said  pur- 
chaser having  complied  with  the  bid  and 
terms  and  conditions  of  sale,  I,  John  T. 
Warner,  administrator,  aforesaid,  by  virtue 
of  the  authority  in  me  vested  by  law,  do,  by 
these  presents,  sell,  assign,  convey,  set  over 
and  deliver  unto  the  said  Mrs.  Louisiana 
Warner,  her  heirs,  assigns  and  legal  repre- 
sentatives, all  and  singular  the  above-de- 
scribed property,  to  have  and  to  hold  the 
same  In  full  ownership  free  from  all  Incum- 
brances." 

This  deed  was  recorded  August  20,  1900. 

Mrs.  Warner  individually  sold  the  prop- 
erty to  the  South  Arkansas  Lumber  Com- 
pany for  $600  cash.  The  act  of  sale  was  re- 
corded on  the  same  day.  The  South  Arkan- 
sas Lumber  Company  sold  this,  together 
with  other  property,  to  the  defendant 

Opinion. 

In  the  first  paragraph  of  the  syllabus  of 
the  brief  filed  on  behalf  of  the  plaintiffs,  the 
position  advanced  by  them  is  stated  to  be 
that  the  title  Itself  to  the  charitable  fund 
granted  by  article  3252  of  the  Civil  Code 
vested  in  the  minors,  when  there  are  any. 
and  the  widow  only  has  the  usufruct  of  the 
"fund"  during  her  widowhood.  Civ.  Code, 
art.  3252;  Cross  on  Successions,  {  248,  p. 
387 ;  Succession  of  Yarborough,  13  La.  Ann. 
378;  Succession  of  Schexnaydre,  16  La.  Ann. 
195 ;  Corner  v.  Bourg,  26  La.  Ann.  615. 

We  understand  plaintiff  to  urge  that  the 
title  to  the  land  involved  In  this  case  did  not 
reach  the  widow  under  a  sale  made  to  her  at 
administrator's  sale,  but  that  it  was  In  real- 
ity turned  over  to  her  In  kind  or  as  a  da  Hon 
en  palement  of  the  claim  of  the  widow  or 
minor  children  in  necessitous  circumstances; 
that  under  such  circumstances  the  title  to 
the  160  acres  of  land  which  she  ostensibly 
"bought"  vested  at  once,  not  In  the  widow, 
but  in  the  minors,  the  widow  having  only  the 
usufruct  of  the  same  during,  widowhood;  and 
her  rights  being  usufructuary  rights  in  land 
she  was  without  right  or  authority  to  alter  the 
substances  of  the  thing  held  in  usufruct  and 
change  the  usufruct  from  one  "on  land"  to 
one  "on  money"  of  which  she  became  the 
owner.  It  Is  said  there  was  never  judicial, 
legal,  or  other  kind  of  proceedings  had  to  ef- 
fect a  sale  of  the  land  whose  title  vested  in 
them  while  they  were  minors,  and  they  have 
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never  themselves  parted  with  the  title  which 
they  acquired  by  operation  of  law. 

It  Is  urged  that  the  widow  did  not  receive 
1  cent  of  the  $1,000  claim  or  fund  In  actual 
money,  which  having  been  received  by  her 
she  afterwards  (as  usufructuary  of  the  same) 
invested  in  the  land  and  in  the  movables 
turned  over  to  her,  but  that  the  land  and  the 
movables  were  turned  over  or  allotted  to  her 
in  satisfaction  or  lieu  of  the  $1,000  which  the 
law  declared  should  be  paid  over  to  the  wid- 
ow or  minor  children  in  necessitous  circum- 
stances; that  having  received  "land"  instead 
of  "money,"  and  paid  out  no  money  to  the 
succession  for  the  land,  she  could  not  change 
her  position  from  that  of  a  person  holding  a 
usufruct  on  land  into  that  of  a  person  who 
would  have  held  a  usufruct  on  money  had  she 
received  money,  and  dispose  of  the  land  as 
she  could  legally  have  done  of  the  money.  If 
we  understand  the  argument  they  deny  that 
the  title  to  the  land  was  ever  shifted  from 
the  succession  to  Mrs.  Warner  through  the 
instrumentality  of  the  administrator's  sale, 
and  Insist  that  the  title  went  direct  from  the 
succession  to  the  children ;  that  the  property 
was  offered  for  sale  at  public  auction  by  the 
administrator  acting  as  auctioneer  under  or- 
der of  the  district  court;  that  Mrs.  Warner 
bid  upon  It  in  her  individual  name ;  that  she 
was  the  last  and  highest  bidder ;  that  It  was 
adjudicated  to  her  individual  name ;  and  that 
she  became  Individually  bound  for  the  price 
by  the  adjudication,  and  by  the  fact  of  adjud- 
ication became  owner  of  the  property  subject 
only  In  case  of  refusal  on  her  part  to  comply 
with  the  terms  of  sale  to  annihilation  of  her 
right— are  all  matters  which  cannot  be  denied 
or  ignored.  The  title  to  the  land  was  not 
rested  In  either  the  widow  or  the  minor  chil- 
dren ipso  facto  by  the  simple  fact  of  the 
death  of  the  father  and  of  the  necessitous 
condition  of  the  widow  and  children.  What 
was  granted  to  them  by  the  General  Assem- 
bly was  money.  In  order  that  the  title  should 
rest  in  either  the  widow  or  the  children  or 
both  In  order  to  make  them  owners  of  the 
same,  it  had  to  be  transferred  from  the  suc- 
cession to  them  in  some  legal  way,  through 
some  legal  proceeding.  The  administrator 
was  without  power  or  authority  to  transfer 
the  land  to  the  children  by  an  allotment  or  a 
datlon  en  paiement  to  them  In  lieu  of  money, 
and  their  mother  (who  was  not  their  tutrix) 
could  not  legally  bind  the  children  to  accept 
title  to  land  In  lieu  of  money.  (She  could 
not  have  done  so  even  had  she  been  their 
tutrix.)  When  Mrs.  Warner  became  the  ad- 
judlcatee  of  the  property  In  her  own  name, 
and  became  personally  Indebted  for  the  price, 
the  administrator  was  authorized  at  his  own 
risk  and  on  his  own  responsibility  to  credit 
the  purchaser  with  the  price  she  owed,  In 
view  of  the  fact  that  her  receipt  to  him  dls-  I 


charged  the  succession  from  a  debt  to  that 
amount,  which  she  was  entitled  to  receive, 
either  as  owner  or  as  usufructuary. 

It  is  a  matter  of  everyday  occurrence  for 
the  sheriff,  at  execution  sale,  or  the  adminis- 
trator, at  probate  sales  made  by  themselves 
as  auctioneers,  to  give  credit  to  the  purchas- 
ers for  the  price  due  by  him  If  they  should 
hold  a  privileged  or  mortgage  claim  on  the 
property. 

The  purchaser  being  really  entitled  to  re- 
ceive the  price,  the  fact  that  the  sheriff,  or  the 
auctioneer,  did  not  compel  the  actual  pay- 
ment of  the  price,  but  received  the  credi- 
tors' receipt  for  corresponding  amount  to 
come  to  him  through  the  sale,  did  not  have 
the  effect  of  defeating  the  purchaser's  ti- 
tle to  the  land  purchased.  In  this  instance 
It  cannot  be  denied  that  the  widow  would 
have  been  entitled  to  receive  by  preference 
from  the  succession  whether  as  owner,  or 
ns  usufructuary,  an  amount  equal  to  the 
price  due  by  her  for  the  propprtv.  Ow- 
ing the  succession  on  the  price  of  the  prop- 
erty, and  entitled  to  receive  by  preference 
from  the  succession  a  corresponding  amount 
under  the  $1,000  claim,  she  had  the  right, 
without  the  possibility  of  any  complaint  from 
the  plaintiffs,  to  apply  the  amount  which 
would  be  coming  to  her  from  that  source  to 
the  payment  of  the  price  due  her  for  the 
property.  The  plaintiffs  could  not,  therefore, 
claim  that  she  had  Illegally  applied  moneys 
belonging  to  them  to  the  payment  of  her  Indi- 
vidual debt.  If  such  payment  was,  in  fact.  Il- 
legal, their  recourse  would  not  be  to  claim 
for  themselves  directly  the  ownership  of  the 
property  so  paid  for. 

Where  a  person  purchases  real  estate  with 
money  belonging  to  another  which  he  had  no 
right  to  use  for  that  purpose,  the  title  of  the 
property  so  purchased  does  not  vest  in  the 
person  where  funds  have  been  so  Improperly 
used. 

The  widow  was  under  no  obligation,  In  this 
instance,  to  purchase  the  property  for  the 
minors ;  they  would  have  had  the  right  to  re- 
pudiate any  such  purchase  on  their  behalf. 
She  did  not  attempt  to  do  so.  She  acted 
throughout  as  she  had  the  right  to  do  in  her 
individual  name,  and  In  her  Individual  be- 
half, and  she  was  dealt  with  by  third  par- 
ties in  her  Individual  name  as  they  had  the 
right  to  do.  There  was  nothing  appearing 
anywhere  In  the  succession  proceedings,  or 
In  the  records  dehors  the  succession  which 
would  show  the  existence  of  any  claim  to  this 
property  by  the  plaintiffs  or  equities  In  their 
favor.  The  defendant  legally  bought  on  the 
faith  of  the  records,  and  Is  entitled  to  protec- 
tion from  attack. 

The  judgment  appealed  from  is  correct,  and 
It  la  hereby  affirmed. 
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(121  La.) 
No.  16,551. 
PARR  v.  EMUT. 
(Supreme  Court  of  Louisiana.   March  16,  1908. 
Rehearing  Denied  April  13,  1908.) 

Divorce— Custody  of  Children. 

The  husband,  having  obtained  judgment  of 
final  divorce  awarding  him  the  unconditional 
■custody  of  the  minor  children  of  the  marriage,  is 
without  legal  capacity  to  abdicate  his  trust  by 
a  subsequent  agreement  with  his  divorced  wife ; 
and  such  an  agreement,  purporting  to  vest  in 
her  the  temporary  or  conditional  custody  of  the 
children,  cannot  operate  as  a  bar  to  bis  recov- 
ering possession  of  them. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleans ;  George  Henry  Theard,  Judge. 

Action  by  Horace  E.  Farr  against  Inez  J. 
Emuy.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Louis  Randolph  Hoover  and  Edward  Alex- 
ander Parsons,  for  appellant  John  Rasslch, 
Jr.,  for  appellee. 

Statement 

MONROE,  J.  Plaintiff,  having  obtained 
judgment  against  defendant  of  final  divorce 
.awarding  him  the  custody  of  their  six  minor 
children,  entered  into  an  agreement  with  her 
as  follows,  to  wit: 

-New  Orleans,  Aug.  4,  1905. 
"Agreement  between  Mr.  Horace  E.  Farr  and 
Miss  Inez  J.  Emuy,  formerly,  or  previous  to 
June  15,  1905,  known  as  Mrs.  Horace  E.  Farr, 
aince  which  date,  June  15.  1905,  a  legal  divorce 
has  been  granted  and  declared  between  the 
above-mentioned  parties  by  the  court  of  New 
Orleans,  La.,  giving  possession  of  their  children 
absolute  to  Mr.  Horace  E.  Farr,  but  on  a  per- 
sonal appeal  of  Miss  Inez  J.  Emuy,  mother  of 
Henry  D.  Farr,  Albert  W.  Farr,  Herman  Farr, 
Walter  Farr,  Horace  Farr,  and,  lastly,  Lillian 
Farr,  to  be  allowed  to  have  her  children  remain 
with  her  and  in  her  care,  so  long  as  the  follow- 
ing conditions  shall  be  observed  and  carried  out 
in  their  full  sense  by  their  mother,  Inez  J. 
Emuy,  the  said  conditions  being  as  follows: 
'That  they  shall  attend  school  regularly,  and  that 
they  one  and  all  shall  be  kept  off  the  streets  at 
unreasonable  hours,  and  that'  they  (the  children 
all  above  mentioned)  shall  be  sent  to  pay  a  visit 
to  Horace  E.  Farr,  their  father,  not  less  than 
once  in  every  15  days;  and,  further,  that  the 
said  Inez  J.  Emuy  will  not  at  any  time  or  place 
cast  slurs  or  otherwise  annoy  Horace  E.  Farr. 
the  father  of  above  children.  These  conditions 
being  agreed  to.  Horace  E.  Farr  grants  tem- 
porary charge  and  care  of  above  children  to 
Inez  J.  Emuy." 

He  (plaintiff)  now  asks  that  defendant  be 
condemned  to  return  the  children  to  his  pos- 
session, alleging  that  her  character  and  her 
manner  of  life  are  such  as  to  render  her  un- 
fit to  retain  the  custody  of  them,  and  that 
the  recited  agreement  Is  void,  or,  at  most, 
terminable  at  bis  option. 


Defendant,  for  answer,  sets  up  the  agree- 
ment alleges  that  she  has  complied  with  its 
conditions,  denies  the  misconduct  and  unfit- 
ness attributed  to  her,  and  further  denies 
that  plaintiff  is  a  proper  person  to  be  intrust- 
ed with  the  care  of  children. 

Upon  the  trial  plaintiff  offered  the  record 
and  judgment  in  the  divorce  suit  and  defend- 
ant offered  the  agreement  relied  on,  and  fur- 
ther offered  certain  witnesses  to  disprove  the 
facts  alleged  In  the  petition  and  to  prove 
those  alleged  in  the  answer;  but  the  trial 
judge  ruled  as  follows: 

"The  court  declines  to  hear  any  evidence  re- 
garding the  fitness  or  unfitness  of  the  mother 
for  the  custody  of  the  children,  or  regarding  the 
compliance  by  the  mother  with  the  terms  of  the 
contract  relied  on  by  defendant  for  the  reason 
that  it  considers  the  said  contract  to  be  in  vio- 
lation of  public  order,  and  for  the  further  rea- 
son, if  said  contract  is  not  in  contravention  of 
public  order,  it  is  terminable  at  the  will  of  the 
plaintiff." 

There  was  judgment  for  plaintiff,  and  de- 
fendant has  appealed. 

Opinion. 

The  judgment  of  divorce  awarded  the  cus- 
tody of  the  children  to  the  the  father  uncon- 
ditionally, from  which  circumstance,  taken 
in  connection  with  the  grounds  upon  which 
the  judgment  was  predicated,  it  Is  evident 
that  the  father  was,  and  the  mother  was  not 
considered  the  proper  person  for  that  trust; 
and,  It  having  been  devolved  upon  him,  first 
by  nature,  and  then  by  a  final  judgment  in 
which,  as  between  himself  and  the  defend- 
ant, the  question  was  decided,  he  was  and  Is 
without  legal  capacity  to  abdicate  the  same 
by  any  such  agreement  as  that  which  the  de- 
fendant sets  up.  Bermudez  v.  Bermudez,  2 
Mart  (O.  S.)  182;  Gates  v.  Renfroe,  7  La. 
Ann.  570;  Prieto  v.  St  Alphonsus  Convent, 
52  La.  Ann.  631,  27  South.  153,  47  L.  R.  A. 
656;  State  ex  rel.  Lassere  v.  Michel  et  at, 
105  La.  741,  80  South.  122,  54  L.  R.  A.  927; 
James  v.  Meyers,  41  La.  Ann.  1100,  7  South. 
618;  Succession  of  Watt  111  La.  937,  30 
South.  31 ;  Civ.  Code,  arts,  11,  12,  210,  217, 
218,  301,  2327. 

It  is  suggested,  in  the  brief  of  defendant's 
counsel,  that  there  is  a  suit  pending  to  annul 
the  judgment  of  divorce,  that  defendant 
ought  to  have  been  permitted  to  offer  evi- 
dence to  disprove  the  allegations  of  the  pe- 
tition reflecting  upon  her  and  to  prove  the 
unworthiness  of  the  plaintiff,  and  that  the 
case  should  therefore  be  remanded  We  are, 
however,  unable  to  see  that  any  good  purpose 
would  be  subserved  by  pursuing  the  course 
suggested. 

The  judgment  appealed  from  is  according- 
ly affirmed. 
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(121  La.) 
No.  17,033. 

STATE  ex  rcl.  STEWART,  Acting  Dist  Atty., 
v.  REID. 

In  re  STEWART,  Acting  Dist.  Atty. 
(Supreme  Court  of  Louisiana.   March  21,  1908.) 

Mandamus— To  Judge— Calling  Just. 

A  mistrial  having  occurred  a  number  of 
time*  in  a  preference  case  triable  before  a  jury, 
the  district  judge  fixed  the  case  de  novo  for  trial 
for  a  special  day,  but  declined  to  order  a  jury 
to  be  called  for  that  day.  On  application  of  the 
district  attorney  a  rule  was  issued  on  the  judge 
to  show  cause  why  be  should  not  do  so.  He 
answered  that  he  did  not  do  so  for  the  reason 
that  the  Attorney  General,  who  had  taken  con- 
trol of  the  case,  had  notified  him  that  on  the 
day  named  he  would  move  for  a  change  of  ven- 
ae, and  he  (the  judge)  had  determined  to  grant 
the  motion  when  made,  and  it  would  be  a  vain 
act  to  burden  the  parish  with  this  useless  addi- 
tional expense.  The  Supreme  Court  refuses  to 
have  the  writ  issued  under  the  circumstances. 
If  from  any  cause  the  change  of  venue  should 
not  be  granted,  the  judge  may  postpone  the  case 
from  day  to  day  until  a  jury  could  be  had. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Morris  R.  Stewart,  acting  district  attorney, 
for  writ  of  mandamus  to  the  trial  judge.  Ap- 
plication denied. 

See  45  South.  103. 

Morris  Reese  Stewart  (Lionel  Alfred  Gou- 
deau,  of  counsel),  for  relator. 

NICHOLLS,  J.  This  case  has  been  so 
often  brought  before  this  court  in  different 
proceedings  that  we  deem  it  unnecessary  to  re- 
fer particularly  to  the  issues  involved  therein. 

Relator  alleges:  That  on  February  29, 
1908,  a  mistrial  was  entered  by  the  judge  and 
the  jury  was  discharged,  and  on  that  date 
be  moved  the  court  to  fix  the  same  for 
March  2d,  which  he  (the  judge)  refused  to  do, 
and  fixed  the  case  for  March  3d,  ordering  the 
clerk  to  notify  the  Attorney  General  to  ap- 
pear in  said  cause  to  assist  in  the  trial  at 
the  request  of  the  Governor.  That  on  March 
3d  the  judge  refixed  the  case  for  the  23d 
of  March,  without  ordering  a  special  Jury 
therefor,  stating  in  open  court  that  he  would 
not  do  so,  except  upon  request  of  the  Attorn- 
ey General,  and  thereupon  relator  objected  to 
the  continuance  of  the  cause.  That  the 
judge  is  still  refusing  to  order  a  special  jury 
for  the  trial  of  the  cause,  claiming  that  he 
Is  expecting  the  attendance  of  the  Attorney 
General  on  the  23d  of  March,  and  that  he  is 
following  the  instructions  of  the  Governor 
and  the  Attorney  General.  That  the  dis- 
trict judge  had  violated  his  duty  in  refusing 
to  draw  a  special  Jury  for  the  trial  of  the 
case  and  by  fixing  it  for  a  date  when  no  jury 
would  be  In  attendance.  He  prayed  for  a 
mandamus  to  him  to  perform  that  duty. 

The  district  judge  answered.  He  alleged: 
That  he  had  tried  this  case  seven  times  with- 
out result ;  the  Jury  In  each  trial  falling  to 
agree,  so  that  a  mistrial  resulted  in  each  In- 
stance. That  In  none  of  said  trials  did  either 
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side  exhaust  the  peremptory  challenges  al- 
lowed by  law. 

Second.  That  on  the  seventh  trial  your  re- 
spondent used  every  means  in  bis  power  to 
induce  the  Jury  to  find  a  verdict  one  way  or 
the  other,  and  kept  the  jury  In  confinement 
several  days,  all  without  avail. 

Third.  That  long  before  the  last  trial  re- 
spondent had  become  convinced  that,  owing 
to  political  conditions  in  the  parish  of  Cal- 
casieu, it  was  vain  to  expect  a  verdict  in 
the  case ;  and  respondent  bad  frequently  sug- 
gested that  the  case  was  a  proper  one  for 
a  motion  for  change  of  venue,  but  that  re- 
lator for  reasons  unknown  to  respondent  re- 
fused to  file  a  motion  for  change  of  venue 
and  persisted  in  repeated  trials  In  Calcasieu, 
which  he  must  have  known  would  be  with- 
out result,  as  the  previous  ones  had  been. 

Fourth.  That  by  reason  of  the  facts  recited, 
and  the  attitude  of  the  relator,  respondent 
became  convinced  that  the  final  disposition  of 
the  case  would  be  expedited  by  the  Attorney 
General  of  the  state  taking  charge  thereof, 
and  that  respondent  Instructed  the  clerk  of 
the  district  court  to  ask  the  Attorney  Gen- 
eral to  appear  in  the  case.  That  at  the  same 
time  respondent  applied  to  the  Governor  of 
the  state  to  Instruct  the  Attorney  General  to 
take  charge  of  the  case;  and  that  the  Gov- 
ernor instructed  the  Attorney  General  to 
assume  control  of  the  case. 

Fifth.  That  thereupon  respondent  reset  the 
case  for  the  2d  of  March  and  notified  the 
Attorney  General  of  the  refixtng;  that  the 
Attorney  General  then  notified  respondent 
by  both  wire  and  by  phone  that  owing  to  the 
stress  of  official  business  he  could  not  be  at 
Lake  Charles  on  the  2d  of  March,  and  asked 
that  the  case  be  refixed  for  the  23d  of  March, 
and  that  at  that  time  he  intended  to  file  a 
motion  for  change  of  venue,  as  he  was  con- 
vinced, "from  my  statement  and  for  informa- 
tion derived  from  other  sources,"  that  no 
result  could  be  reached  in  the  parish  of  Cal- 
casieu. That  thereupon  respondent  refixed 
the  case  for  March  23d,  with  the  understand- 
ing that  a  motion  for  cnange  of  venue  would 
be  filed  and  tried  on  that  date,  of  all  of 
which  the  relator  had  full  and  explicit  notice. 

Sixth.  That  thereafter,  namely,  on  the  6th 
day  of  March,  without  the  concurrence  of  the 
Attorney  General  and  in  antagonism  to  bis 
wishes  and  plans,  the  relator  asked  that  a 
Jury  be  drawn  to  try  the  case  on  the  23d, 
which,  in  view  of  the  facts  stated,  of  the 
wishes  of  the  Attorney  General,  and  of  re- 
spondent's intention  to  grant  the  change 
of  venue,  was  refused;  respondent  seeing  no 
necessity  of  putting  the  parish  of  Calcasieu 
to  the  needless  expense  of  drawing  and  sum- 
moning a  jury.  All  which  will  more  clearly 
appear  from  a  letter  of  the  Attorney  Gener- 
al hereto  annexed  and  made  part  hereof. 

Respondent  declined  to  discuss  the  extrane- 
ous matters  set  out  In  relator's  application. 
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He  prsyed  that  the  rule  nisi  be  recalled, 
and  for  general  and  equitable  relief. 

A  letter  from  the  Attorney  General  ac- 
companied respondent's  answer. 

In  view  of  its  special  facts,  we  find  no 
reason  for  granting  relator's  application.  The 
case  stands  fixed  for  trial  for  the  23d  of 
March.  When  that  day  Is  reached,  If  a  jury 
should  be  needed,  it  will  be  the  duty  of  the 
court  to  hold  the  case  for  trial  and  poet- 
pone  it  from  day  to  day  until  a  Jury  be  ob- 
tained. 

For  the  reasons  assigned,  It  is  ordered,  ad- 
judged, and  decreed  that  relator's  application 
be  denied. 

PROVOSTY,  J.,  not  having  had  an  oppor- 
tunity to  consider  the  case,  takes  no  part 

(121  La.) 
No.  16,929. 

VIGUERIE  v.  MRS.  E.  D.  BURGUIERES 
PLANTING  CO.,  Limited. 

(Supreme  Court  of  Louisiana.   March  16,  1908. 
Rehearing  Denied  April  13,  1908.) 

1.  Evidence  —  Judicial  Admissions— Plead- 
ing— No  Admission. 

There  was  no  judicial  admission  by  defend- 
ant. 

The  answer  containing  the  alleged  admission 
controverted  another  issue  raised  by  the  sup- 
plemental and  amended  petition  of  plaintiff. 

In  leaving  the  sphere  of  the  same  cause,  par- 
ties left  behind  all  questions  of  judicial  admis- 
sion. 

2.  Corporations  —  Receivers  —  Proceedings 
fob  Appointment  —  Burden  of  Proof  — 
Party  Asserting  Fact— Matter  of  Evi- 
dence. 

Whether  plaintiff  was  or  was  not  a  stock- 
holder of  the  corporation  for  which  he  sued 
to  have  a  receiver  appointed  is  a  question  of 
proof. 

3.  Same  —  Charter  Provisions— The  Char- 
ter. 

The  provisions  of  the  charter  were,  among 
others,  the  shares  subscribed  for  were  to  be  paid 
in  30  days.  The  directors  and  other  officers  un- 
der the  terms  of  the  charter,  must  own  shares. 
They  owned  none  except  one  of  the  officers. 

All  except  one  failed  to  pay  in  accordance 
with  their  subscription.  They  consented  to  the 
transfer  of  all  stock,  and  kept  none  of  the  stock 
for  themselves. 

4.  Same— Issues— Parties— The  Stockhold- 
ers. 

The  right  of  those  who  boug&t  the  shares, 
whatever  it  may  be,  cannot  be  decided  in  this 
case,  for  they  are  not  parties. 

5.  Same— Persons  Entitled  to  Petition  for 
—No  Right  to  Stand  in  Judgment. 

To  maintain  an  action  for  the  appointment 
of  a  receiver,  the  petitioner  must  be  a  stock- 
holder or  creditor.  In  this  case,  it  does  not  ap- 
pear that  plaintiff  is  either. 

6.  Husband  and  Wife— Judgment— Interest 
of  the  Wife. 

In  a  suit  by  the  husband  in  pursuit  of  his 
own  interest,  he  cannot  change  the  issues  to 
the  end  of  sustaining  the  action  in  the  name 
of  his  wife. 

Whatever  necessity  there  may  be  for  the  ap- 
pointment of  a  receiver,  the  court  is  constrained 
to  decline  to  make  the  appointment  until  it 
appears  that  petitioner  is  a  stockholder  or  cred- 
itor.  The  mere  fact  of  being  an  officer  will  not 
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suffice ;  it  not  appearing  by  proof  that  he  owns 
stock. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  St  Mary;  Albert  Camp- 
bell Allen,  Judge. 

Rule  by  Frank  C.  VIguerie  for  the  appoint- 
ment of  a  receiver  of  the  Mrs.  B.  D.  Bur- 
guleres  Planting  Company,  Limited.  Receiv- 
er appointed,  and  defendant  appeals.  Re- 
versed, and  suit  dismissed. 

Hall  &  Monroe,  Paul  Kramer,  D.  Caffery 
&  Son,  and  Henry  Darley  Smith,  for  appel- 
lant Milling  &  Boatner  and  Foster,  Milling 
&  Godchaux,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  asked  to  have 
a  receiver  appointed  to  manage  the  affairs  of 
the  defendant  corporation.  He  proceeded  by 
rule. 

The  grounds  are,  in  the  main,  that  a  ma- 
jority of  the  directors  are  jeopardizing  the 
rights  of  creditors,  and  that  the  president 
and  vice  president  are  mismanaging  Its  af- 
fairs, and  wasting  the  funds ;  that  the  stores 
on  the  different  places  of  the  corporation  are 
neglected,  books  badly  kept;  and  that  the 
administration  generally  Is  not  all  that  it 
should  be. 

The  late  Mrs.  Burguleres,  the  mother  of 
the  Interested  parties  in  this  corporation, 
died  In  November,  1904,  leaving  as  heirs  Mrs. 
Earn es tine  L.  Burguleres,  wife  of  Frank  C. 
VIguerie;  Mrs.  Margaret  Burguleres,  wife  of 
James  B.  Brown;  Mrs.  A.  B.  Calllouet  wid- 
ow; Mrs.  Alice  M.  Burguleres,  wife  of  J.  C. 
DupoDt;  Mrs.  Marie  A.  Burguleres,  wife  of 
A  J.  Bonvilllan;  Leufroy  J.  Burguleres,  and 
Mrs.  Marie  Cecile  Patout  wife  of  Robert  J. 
Brown,  daughter  of  the  late  Mrs.  Leufroy 
Patout  a  daughter  of  Mrs.  A.  B.  Burguleres. 

The  late  Mrs.  Burguleres  owned  four 
sugar  plantations,  improved,  and  other  lands. 

Four  of  the  heirs  bought  the  interest  of 
the  other  three  heirs  and  became  the  sole 
owners  of  the  real  property,  which  the  four 
purchasers  transferred  to  the  "Mrs.  Burgul- 
eres Company,  Limited." 

The  corporation,  named  the  "Mrs.  Bur- 
guleres Company,  Limited,"  was  formed  on 
the  28th  day  of  January,  1905,  the  principal 
purpose  for  which  the  corporation  was  form- 
ed was  to  buy  and  operate  the  sugar  planta- 
tions formerly  belonging  to  Mrs.  E.  D.  Bur- 
guleres, deceased. 

The  capital  stock  of  the  corporation  was 
fixed  at  $300,000,  divided  into  300  shares  of 
$1,000  each,  to  be  paid  in  cash  or  its  equiva- 
lent at  the  time  of  the  subscription  to  the 
stock  or  within  30  days  thereafter.  It  was, 
according  to  the  terms  of  the  charter,  to  begin 
operations  after  the  subscription  of  the  ma- 
jority of  the  shares  of  the  stock. 

The  first  board  of  directors  were:  J.  B. 
Brown,  president;  R.  L.  Brown,  vice  presi- 
dent; Mrs.  A.  B.  Calllouet  treasurer,  and 
Frauk  C.  VIguerie,  secretary. 
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The  directors  and  the  officers,  including  the 
secretary,  were  to  be  selected  from  the  stock- 
holders according  to  the  terms  of  the  charter. 

The  following  persons  were  charter  mem- 
bers, and  signed  the  charter,  and  subscribed 
to  stock  at  the  time  of  Incorporation,  as  fol- 
lows: 

J.  B.  Brown,  R.  L.  Brown,  Mrs.  Calllouet 
Frank  C.  Viguerie,  each  subscribed  to  50 
shares.  On  the  1st  of  February,  Mrs.  J.  B. 
Brown,  Mrs.  R.  L.  Brown,  Mrs.  F.  0.  Vi- 
guerie, authorized  by  their  respective  hus- 
bands, together  with  Mrs.  Calllouet,  sold 
their  Interest  In  the  real  property,  Inherited 
by  them  from  their  late  mother,  and  the 
three-sevenths  interest  which  they  bought 
from  their  coheirs,  to  the  "Burguieres  Plant- 
ing Co.,  Limited,"  in  consideration  of  the 
shares  of  the  capital  stock  of  the  "E.  D.  Bur- 
guieres Planting  Co.,  Ltd.,"  in  other  words, 
they  became  the  owners  of  all  the  shares  in 
payment  of  their  property  sold  to  the  corpora- 
tion, as  before  mentioned. 

None  of  the  subscribers  who  signed  the 
charter — that  is,  the  Browns,  and  the  plain- 
tiff Viguerie— paid  any  part  of  the  subscrip- 
tion for  the  shares  of  the  capital  stock  except 
Mrs.  Calllouet,  who  transferred  one-fourth  of 
the  real  property  before  mentioned  to  the 
corporation. 

Stock  was  Issued  by  the  corporation  to  the 
amount  of  $10,000  in  the  name  of  Mrs.  F.  C. 
Viguerie.  This  stock  was  Issued  to  Mrs.  Vi- 
guerie at  the  Instance  of  her  husband,  and  is 
the  only  stock  ever  actually  issued  by  the 
company. 

The  certificates  of  shares  Issued  to  Mrs. 
Viguerie  were  signed  by  Brown,  president, 
and  Viguerie,  secretary. 

J.  B.  Brown  who  had  been  the  manager  for 
the  late  Mrs.  Burguieres  became  manager 
for  the  corporation  interests  and  affairs. 

Differences  and  dissensions  arose  among 
the  heirs,  and,  as  a  result,  suits. 

Mrs.  Viguerie,  authorized  by  her  husband, 
brought  suit,  which  is  pending  in  the  district 
court,  not  yet  tried,  to  rescind  and  annul  the 
charter,  and  all  acts  of  Incorporation  and  for 
the  rescission  of  the  sale  of  the  property  sold 
by  her  together  with  her  coheirs  and  co- 
owners  to  the  corporation. 

In  her  petition,  In  which  she  Is  Joined  by 
ber  husband  to  assist  and  authorize  her,  she 
alleges,  among  other  things,  that  the  signers 
of  the  original  charter— 1.  e.,  the  Browns, 
Mrs.  Calllouet,  and  Viguerie — did  not  acquire 
anything;  that  they  are  not  real  stockholders, 
and  that  the  corporation  has  no  real  exist- 
ence; that  the  transfer  by  her  and  others,  the 
heirs  of  Mrs.  E.  D.  Burguieres,  is  null  and 
void. 

She  complains  of  bad  administration  of 
the  affairs  of  the  corporation. 

Returning  to  the  present  case,  we  will 
state  that  at  the  Instance  of  one  of  the  par- 
ties to  the  suit  expert  bookkeepers  were  ap- 
pointed to  examine  the  books;  one  name  to 


be  appointed  was  suggested  by  plaintiff  and 
appointed  by  the  court,  and  the  other  by  the 
defendant  Although  they  did  not  agree, 
each  made  report,  and  suggested  a  condition 
of  affairs  not  In  keeping  with  accurate  book- 
keeping; and  other  testimony  was  heard  re- 
garding the  management,  and  we  Incline  to 
the  opinion  that  Its  weight  was  not  favorable 
to  the  contention  of  defendant. 

In  reference  to  the  pleadings:  The  plain- 
tiff filed  an  original  and  a  supplemental 
amended  petition. 

In  the  supplemental  petition,  he  alleged 
that  he  Is  a  stockholder,  and  asked  that  de- 
fendants' managers  be  ordered  to  render  an 
account 

In  the  Adler  &  Co.  suit,  a  suit  brought  by 
the  corporation.  In  which  creditors  at  one 
time  sought  to  force  defendant  into  the  hands 
of  a  receiver,  and  in  which  plaintiff  here, 
Viguerie,  intervened  and  charged  bad  admin- 
istration on  the  part  of  those  in  charge  of 
the  corporation;  the  board  of  directors  had 
adopted  a  resolution  asking  that  a  receiver 
be  appointed.  This  was  abandoned,  as  well 
as  this  Adler  suit  Despite  the  opposition  of 
the  intervener,  it  was  dismissed  on  the 
ground  that  the  corporation  had  bridged  over 
its  financial  difficulties. 

Plaintiff  here  challenged  that  statement, 
and  said  that  it  was  abandoned  and  dismiss- 
ed because  the  president  preferred  to  avoid 
meeting  his  charges  of  bad  administration, 
and  because  he,  the  president  wished  to  con- 
tinue in  his  bad  administration. 

Three  exceptions  were  filed  and  an  answer 
to  the  supplemental  petition,  and  still  an- 
other answer. 

In  the  answer  to  the  supplemental  petition, 
defendant  alleged  that  plaintiff  Is  secretary 
of  defendant  corporation,  and  that  defend- 
ant should  not  be  made  to  assume  the  bur- 
den of  Imparting  the  Information  asked  by 
plaintiff,  as  the  plaintiff,  as  secretary,  had  as 
much  opportunity  to  obtain  the  information 
(he  being  secretary)  for  which  he  asked,  as 
any  other  officer  of  the  corporation. 

The  other  answer  contained  special  aver- 
ments In  defense  and  a  general  denial. 

The  exceptions  and  answers  were  filed  on 
the  same  day  in  accordance  with  a  rule  of 
the  district  court  which  reads  as  follows: 

"All  defenses  to  rules  nisi,  exceptions  and  an- 
swers to  the  merits,  must  be  filed  on  the  same 
day  and  hour  on  which  the  rule  is  made  return- 
able unless  further  time  therefor  is  granted  by 
the  court.  The  exception  to  such  rule  should 
be  tried  at  the  same  time  the  merits  are  triod, 
but  the  court  can  decide  the  exceptions  before 
deciding  the  rule  on  the  merits." 

The  rule  filed  by  plaintiff  was  made  re- 
turnable on  the  28th  day  of  March,  and  It 
was  on  that  day  that  the  exceptions  and  an- 
swers were  filed  all  at  the  same  time. 

We  will  In  the  first  place  decide  Issues  of 
comparatively  small  importance,  such  as  that 
growing  out  of  defendant's  objection  on  the 
ground  that  the  intervention  in  the  suit  of 
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Adler  &  Co.,  above  referred  to,  should  not 
have  been  admitted  In  evidence  and  consider- 
ed as  forming  part  of  plaintiff's  original  pe- 
tition. 

We  can  only  say  In  answer  that  the  peti- 
tion of  Intervention  (the  only  document  from 
that  suit  of  any  importance  here)  shows  that 
plaintiff  alleged  that  he  is  a  stockholder  in 
the  corporation  In  that  intervention  which  is 
made  part  of  the  suit  before  us. 

We  make  no  serious  question  in  regard  to 
this  petition  of  Intervention.  It  serves  no 
purpose  except  to  show  that  plaintiff  claims 
he  Is  a  stockholder.  That  issue  Is  sufficient- 
ly presented  in  the  pleadings. 

In  her  petition  to  rescind  and  annul  the 
sale  to  which  she  was  one  of  the  parties,  Mrs. 
Vlguerle  alleged,  and  Mr.  Viguerle  joins  in 
the  allegation  by  his  appearance  to  author- 
ize her,  that  the  officers  of  the  corporation 
are  not  stockholders.  This  contradicts  the 
allegation  of  Mr.  Viguerle  in  this  suit ;  1.  e., 
that  he  Is  a  stockholder.  This  last  allega- 
tion must  have  been  made  with  his  sanction, 
for  he  joined  In  the  petition  to  authorize 
his  wife. 

The  next  ground  urged  by  the  defendant  is 
that  the  amended  and  supplemental  petition, 
filed  on  the  day  in  which  plaintiff  asked  that 
defendant  be  made  to  render  an  account, 
should  not  have  been  allowed,  as  It  raised 
new  issues,  and  was  not  consistent  with 
prior  issues  raised. 

The  matter  of  accounting  could  scarcely 
have  been  presented  at  the  time  that  this 
.-unended  and  supplemental  petition  was  filed 
in  this  case  for  the  appointment  of  a  receiver. 
Moreover,  It  is  not  germane  to  the  main  issues 
of  the  case  save  to  the  extent  that  plaintiff 
alleged  that  he  Is  a  stockholder. 

To  the  extent  that  this  petition  shows  that 
plaintiff  was  a  stockholder  it  was  properly 
allowed,  but  no  further. 

We  assume  that  Its  filing  was  allowed  by 
the  court,  for  It  is  referred  to  in  the  reasons 
for  judgment  handed  down  by  the  learned 
judge  a  quo.  Defendant's  position  is  that  the 
court  never  passed  upon  Its  objection  to  al- 
lowing it  to  be  filed.  This  is  error. 

This  brings  us  to  the  exceptions  filed  by 
defendant  We  take  them  up  for  a  moment 
They  were  not  .considered  and  passed  upon 
originally,  but  part  was  referred  to  the  merits 
and  another  to  be  decided  before  the  merits. 
The  exception  of  no  cause  of  action  was  re- 
ferred to  the  merits  to  be  decided  with  the 
merits,  while  other  exceptions  were  to  be  de- 
cided before  the  merits. 

Not  one  of  these  exceptions  was  expressly 
passed  upon  by  the  court  The  exceptions  to 
be  decided  before  the  merits  may  as  well 
now  be  overruled  as  not  tenable.  We  will 
not  stop  to  discuss  the  grounds  for  overruling 
them.  Our  decree  renders  it  unnecessary.  This 
leaves  the  exception  of  no  cause  of  action  to 
be  decided  with  the  merits  In  accordance 
with  the  order  of  the  district  court,  to  which 
no  objection  was  raised. 


Passing  from  these  exceptions,  we  take 
up  the  answers. 

In  one  of  them  the  defense  Is  special,  while 
hi  the  other  It  Is  general.  All  the  grounds 
are  specially  alleged,  and,  besides,  the  gen- 
eral Issue  is  pleaded. 

The  contention  of  plaintiff  is  that  the  spe- 
cial defense  contains  an  admission ;  that  ad- 
mission consisting  In  the  allegation  that 
plaintiff  is  the  secretary  of  the  company. 

Defendant's  further  ground  of  defense  to 
restate  it  before  deciding  is  that  the  secre- 
tary had  all  the  books  at  his  disposition,  and 
accounts  and  papers,  and  that  In  consequence 
he  could  not  be  heard  to  petition  the  court 
for  an  accounting  by  defendant  Moreover, 
defendant  alleged  that  It  tendered  all  the 
books  and  papers  of  the  corporation  to  plain- 
tiff. 

It  is  out  of  the  ordinary  for  a  secretary 
to  call  upon  his  employer  for  an  accounting 
in  bis  behalf. 

Plaintiff's  contention  is  that  In  view  of  the 
fact  that  the  charter  contains  the  provision 
that  only  a  stockholder  can  be  a  secretary 
It  follows  that  the  admission  that  plaintiff  is 
the  secretary  is  an  admission  that  he  is  a 
stockholder. 

If  that  were  the  only  allegation  of  the  de- 
fendant and  if  it  had  to  be  judged  on  that 
allegation  alone,  there  would  arise  very  se- 
rious grounds  against  defendant  on  this  point 
The  special  defense  here  must  be  considered 
with  other  grounds  presented  In  other  peti- 
tions and  other  answers,  notably  the  orig- 
inal answer  and  the  exception  of  no  cause 
of  action  referred  to  the  merits.  In  some  of 
these  defenses  it  Is  specially  alleged  that 
plaintiff  is  not  a  stockholder.  Just  as  plain- 
tiff began  on  the  first  day  to  offer  his  testi- 
mony, the  matter  of  plaintiff's  want  of  inter- 
est came  up,  and  was  urged  as  ground  not 
to  admit  testimony. 

The  defendant  objected  to  the  admissibility 
of  the  testimony  on  the  ground  that  the  peti- 
tion did  not  allege  that  plaintiff  la  a  stock- 
holder or  creditor  of  the  defendant  corpora- 
tion, and  that  without  this  allegation  he  is 
without  interest  to  prosecute  this  suit 

This  ruling  of  the  district  court  on  this 
point  was  that  plaintiff  is  one  of  the  signers 
of  the  charter ;  that  he  subscribed  for  shares ; 
that  he  was  elected  secretary;  and  that  that 
was  Interest  enough  to  enable  him  to  intro- 
duce proof  in  support  of  his  contention.  The 
matter  of  admission  was  not  considered  by 
the  district  judge,  and  we  do  not  find  that  it 
was  urged  by  plaintiff. 

The  question  arises:  Are  they  inconsis- 
tent, the  asserted  admission  in  referring  to 
plaintiff  as  secretary,  and  the  allegation  of 
defendant  that  he  Is  not  a  stockholder? 
Plaintiff's  contention  is  that  defendant's  al- 
legation that  plaintiff  is  secretary  Is  equiva- 
lent to  an  allegation  that  he  is  a  stockholder 
by  reason  of  tbe  fact  that  the  charter  pro- 
vides that  no  one  but  a  stockholder  can  be 
secretary. 
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Tbe  admission  in  question  may  have  re- 
ferred to  the  office  of  secretary  of  the  com- 
pany without  reference  to  whether  or  not  he 
was  a  stockholder.  It  is  an  admission  that 
be  was  secretary,  but  not  necessarily  an  ad- 
mission that  he  was  a  stockholder.  It  must 
be  borne  in  miud  that  it  has  several  times 
been  alleged  that  he  was  not  a  stockholder. 
Furthermore,  plaintiff  in  another  suit  joined 
his  wife  in  allegations  against  defendant  in 
which  he  alleged  that  he  and  the  others  who 
had  signed  without  further  interest  are  not 
stockholders. 

We  may  remark  here  that  from  these  al- 
legations, If  they  are  all  sustained,  there  is 
a  corporation  without  stockholders— if  that 
should  be  possible. 

Moreover,  the  answer  to  the  supplemental 
and  amended  petition,  containing  the  alleged 
admission,  raises  a  new,  distinct,  and  sepa- 
rate issue;  It  is  a  suit  for  an  accounting,  dif- 
ferent from  the  purpose  of  the  original  suit 

In  order  to  meet  this  new  issue,  defendant 
alleged  that  plaintiff  is  secretary  and  not  en- 
titled to  an  accounting  for  that  reason. 

It  being  a  new  issue,  the  answer  could  not 
be  used  as  an  admission  in  the  original  pro- 
ceedings. 

The  moment  we  leave  the  sphere  of  the  same 
cause  we  leave  behind  all  questions  of  judicial 
admissions."  Wigmore,  vol.  2,  p.  1065.  "It 
applies  to  another  issue  in  the  same  case."  Id. 
p.  1064,  par.  2. 

It  is  a  question  of  proof  as  to  whether 
plaintiff  was  a  stockholder.  And,  In  general, 
whoever  says  anything  as  plaintiff  or  defend- 
ant must  prove  It 

Be  that  as  it  may,  as  relates  to  another 
point  that  he  Is  a  stockholder,  because  there 
are  shares  not  disposed  of.  Plaintiff  urged 
as  a  ground  for  granting  his  demand  that 
there  are  shares  remaining  in  the  corporation 
which  may  be  considered  within  its  control 
to  be  delivered  to  plaintiff  and  the  others 
who  have  taken  shares  and  have  not  paid  for 
them. 

This  contention  is  based  upon  the  ground 
that  the  sale  by  the  lady  holders,  or  alleged 
holders,  of  all  the  shares  is  null  and  void, 
and  the  stock  reverts  to  the  corporation  to 
be  otherwise  distributed  than  as  has  hereto- 
fore been  proposed  by  the  corporation,  and 
the  president  and  secretary  and  other  mem- 
bers of  tbe  board  of  directors. 

We  can  only  say  in  answer:  It  must  be 
borne  In  mind  that  the  parties  to  this  sale 
are  not  parties  to  this  suit;  the  sale  cannot 
be  annulled  In  their  absence  from  the  suit 
They  have  a  right  to  the  stock  for  which  they 
have  paid  They  are  the  only  ones  who  have 
paid  anything.  In  order  to  take  their  stock, 
or  cancel  their  right  if  they  have  a  right  It 
will  be  necessary  to  return  their  property. 
These  things  cannot  be  done  ex  parte. 

The  question  of  plaintiff's  right  to  share 
is  one  of  proof,  but  the  evidence  fails  to  sus- 
tain his  allegation  that  he  Is  a  stockholder. 
There  Is  no  room  for  him  among  the  stock- 


holders or  for  the  president  and  the  other 
stockholders  who  have  not  paid  anything.  All 
the  shares  have  been  transferred  to  others 
and  consideration  received  therefor.  Plain- 
tiff cannot  claim  any  of  them  to  be  delivered 
to  plaintiff  and  others  even  if  they  were  in  a 
position  to  claim,  for  as  long  as  the  corpora- 
tion holds  the  property  of  these  vendees  it 
cannot  dispose  of  the  shares  In  any  other 
way  than  agreed  upon,  as  made  evident  by 
the  sales  of  the  property  before  mentioned. 
Tbe  Latin  maxim  Is:  "Quod  nostrum  est 
sine  facto  sine  defectu  nostro,  amlttl  sen  In 
allum  transferri  non  potest."  That  which  is 
ours  cannot  be  lost  or  transferred  to  another 
without  our  own  act  or  our  own  fault 

Lastly,  article  107  of  the  Code  of  Practice 
Is  cited  by  plaintiff  relating  to  the  husband's 
authority  In  certain  suits  in  matter  of  his 
wife's  rights. 

True,  the  husband  in  some  suits  may  stand 
.in  judgment  to  protect  the  property  of  his 
wife.  This  is  not  such  a  suit  for  he  has  not 
made  needful  allegation  to  that  end  He  can- 
not sustain  an  action  hi  his  own  name, 
brought  to  protect  his  own  Interest  as  he  al- 
leged without  disclosing  in  his  pleadings  that 
the  Interest  he  seeks  to  protect  is  his  wife's. 

The  fact  Is,  the  really  interested  persons 
remain  silent  Had  they  asked  it  the  case 
might  be  perhaps  remanded  in  order  that 
they  might  come  to  some  conclusion  before 
the  courts  regarding  their  interest  prejudiced 
as  it  Is  by  the  differences  disclosed  by  the 
record. 

In  the  absence  of  proper  Interest  asking  for 
relief,  the  property  will  not  be  placed  in  the 
hands  of  a  receiver. 

The  issues  decided  here,  it  is  fortunate,  can 
have  no  prejudicial  effect  on  the  rights  of  in- 
terested parties  who  are  before  the  court 

For  reasons  assigned  the  judgment  appeal- 
ed from  is  annulled,  avoided,  and  reversed. 
Plaintiff's  salt  is  dismissed  at  his  cost  in 
both  courts. 

Mr.  Justice  NICHOLLS  takes  no  part,  not 
having  heard  the  argument 


(121  La.) 
No.  16,745. 

NATIONAL  FIRE  INS.  CO.  v.  BOARD  OF 

ASSESSORS  et  al. 
(Supreme  Court  of  Louisiana.   March  16,  1908. 
Rehearing  Denied  April  13,  1908.) 

Taxation— Debts  Doe  Nonresidents. 

Debts  due  on  open  account  to  a  nonresident 
are  taxable  at  the  domicile  of  the  debtor,  when 
they  have  arisen  out  of  a  business  carried  on 
in  the  taxing  state,  and  form  part  of  the  capital 
of  the  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  437-439.] 

Breaux,  C.  J.,  and  Monroe,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans ;  George  Henry  ThCard,  Judge. 
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Action  by  the  National  Fire  Insurance 
Company  against  the  board  of  assessors  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Affirmed. 

Parkerson,  Bruenn  &  Breazeale,  for  appel- 
lant. Francis  Charles  Zacharie  (Harry  Pren- 
tiss Sneed,  of  counsel),  for  appellee  state  tax 
collector.  George  Hitchings  Terrlberry,  for 
appellee  board  of  assessors.  Henry  Garland 
Duprg,  Asst  City  Atty.,  for  appellee  city  of 
New  Orleans. 

PROVOSTT,  J.  The  National  Fire  Insur- 
ance Company,  plaintiff  in  this  suit,  is  a  cor- 
poration of  Connecticut,  and  domiciled  at 
Hartford,  in  that  state.  It  carries  on  Its 
business  in  this  state  through  a  general  agent 
In  New  Orleans.  This  agent  employs  sub- 
agents  throughout  the  state.  The  company 
extends  no  credit  to  Its  cdstomere.  The  pre- 
mium must  be  paid  in  cash  to  the  agent  at 
the  delivery  of  the  policy;  and,  whether  It 
Is  paid  or  not,  the  agent  owes  the  amount 
to  the  company  from  that  moment  as  if  paid. 
But  the  agent,  as  a  matter  between  himself 
and  the  customer,  extends  80,  and  sometimes 
60,  days'  credit  to  the  customer.  The  agent, 
however,  settles  with  the  company  only  every 
30  days ;  so  that,  while  the  company  is  at  no 
time  the  creditor  of  its  customers,  it  Is  all 
the  time  the  creditor  of  the  general  agent  for 
premiums  on  policies  which  have  been  issued, 
but  not  yet  settled  for. 

For  the  year  1906  the  board  of  assessors 
for  the  parish  of  Orleans  fixed  the  average 
amount  thus  due  to  the  plaintiff  company 
by  the  agent  for  premiums  Issued  in  the 
course  of  the  business  done  in  this  state  at 
$87,600.  Whether  the  amount  thus  fixed  was 
too  large  or  too  small  is  not  shown  by  the 
record,  and  Is  not  a  question  in  this  case, 
since  this  is  not  a  suit  for  reduction  of  assess- 
ment 

The  plaintiff  has  brought  this  suit  to  set 
aside  this  assessment  on  the  ground  that  it 
has  no  credits  situated  In  the  state  of  Louisi- 
ana. 

The  fact  of  plaintiff's  having  the  said  cred- 
its against  the  said  general  agent  is  not  de- 
nied; and  hence  the  question  is  not  as  to 
whether  the  plaintiff  has  the  credits,  but  as 
to  whether  they  are  taxable. 

It  will  be  noticed  that  the  thing  assessed  Is 
not  a  particular  item  of  indebtedness,  but  the 
average  amount  due  to  the  plaintiff  in  this 
state  as  the  result  of  the  business  done  in  this 
state,  and  representing,  therefore,  an  amount 
of  capital  constantly  kept  invested  by  the 
plaintiff  in  the  business  done  in  this  state. 
The  first  question  is  whether  the  fact  that 
the  credit  instead  of  being  extended  directly 
to  the  customers,  is  extended  to  the  agent, 
who  in  turn  extends  it  to  the  customers, 
makes  any  difference.  We  do  not  think  it 
does.  The  credit  still  represents  a  value,  or 
an  amount  of  capital.  Invested  in  the  busi- 
ness in  this  state.    The  interposition  of  the 


agent  does  not  alter  the  situation.  The  value 
represented  by  the  credits  Is  still  in  the  busi- 
ness. If  the  credit  were  not  extended  to  the 
agent,  the  amount  in  question  would  not  be 
here  to  aid  the  business  of  the  plaintiff  in 
Its  competition  with  the  business  of  the  resi- 
dent insurance  companies.  The  probability 
is  that,  If  the  plaintiff  did  not  extend  this  80 
days'  credit  to  the  agent,  he,  In  turn,  could 
not  extend  It  to  the  customer. 

The  next  question  arising  is  whether  the 
revenue  law  requires  the  taxing  of  credits  of 
the  character  of  those  here  involved ;  that  is 
to  say,  not  isolated  or  transitory  credits,  but 
the  constant  average  of  the  credits  arising 
out  of  a  business  done  In  this  state.  The 
revenue  law  Is  Act  No.  170,  p.  846,  of  1898. 
It  provides  as  follows: 

"Section  1.  All  rights,  credits,  bonds,  and  se- 
curities of  all  kinds,  promissory  notes,  open  ac- 
counts, and  other  obligations." 

And  after  a  long  and  exhaustive  enumera- 
tion of  every  possible  and  imaginable  kind  of 
property,  rights,  and  credits,  it  concludes  with 
the  following  generalization: 

"And  all  movable  and  immovable,  corporeal 
and  incorporeal  articles  or  things  of  value,  own- 
ed and  held  and  controlled  within  the  state  of 
Louisiana  by  any  person  in  any  capacity  what- 
soever." 

Section  7 : 

"Provided,  further,  that  in  assessing  mercan- 
tile firms  the  true  intent  and  purpose  of  this  act 
shall  be  held  to  mean,  the  placing  of  such  val- 
ue upon  the  stock  in  trade,  all  cash,  whether 
borrowed  or  not,  money  at  interest,  open  ac- 
counts, credits,  etc,  as  will  represent  In  their 
aggregate  a  fair-  average  on  the  capital,  both 
cash  and  credit,  employed  in  the  business  of  the 
party  or  parties  to  be  assessed.  And  this  shall 
apply  with  equal  force  to  any  person  or  persons 
representing  in  this  state  business  interests  that 
may  claim  a  domicile  elsewhere,  the  intent  and 

Eurpose  being  that  no  nonresident,  either  by 
imself  or  through  any  agent  shall  transact  busi- 
ness here  without  paying  to  the  state  a  corre- 
sponding tax  with  that  exacted  of  its  own  cit- 
izens; and  all  bills  receivable,  obligations  or 
credits  arising  from  the  business  done  in  this 
state  are  hereby  declared  assessable  within  this 
state,  and  at  the  business  domicile  of  said  non- 
resident, his  agent  or  representative.  It  shall 
be  the  duty  of  the  assessor  to  examine  into  and 
acquaint  himself  with  the  insurance  carried  up- 
on the  property,  and  in  determining  the  value 
of  said  stock  or  assets  the  average  amount  of 
insurance  carried  by  the  assured  during  the 
twelve  months  preceding  the  date  of  valuation 
of  same  shall  be  by  the  assessor  considered  in 
determining  the  value  of  said  property. 

"Every  insurance  company  doing  business  in 
this  state  shall,  on  or  before  the  first  day  of 
March,  in  each  year,  render  to  the  Secretary  of 
State  a  report,  Bigned  and  sworn  to  by  its  pres- 
ident and  secretary,  of  its  condition  upon  the 
preceding  thirty-first  day  of  December,  which 
shall  include  a  detailed  statement  of  its  assets 
and  liabilities  on  that  day,  the  amount  and  char- 
acter of  business  transacted  in  this  state,  mon- 
eys received  and  expended  during  the  year  and 
such  other  information  and  in  such  form  as  he 
may  require." 

Section  91: 

"The  term  'credit'  includes  every  claim  and 
demand  for  money,  labor,  merchandise,  and  oth- 
er valuable  things. 

"The  word  'person*  or  'persons,'  'taxpayer'  or 
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'taxpayers,'  shall  be  "held  to  include  firms,  com- 
panies, associations  and  corporations  :  all  words 
importing  the  masculine  gender  shall  apply  to 
females  also,  and  all  words  in  the  plural  num- 
ber shall  apply  to  single  individuals  in  all  cas- 
es in  which  the  spirit  and  intent  of  this  act  re- 
quire it" 

This  law,  it  is  argued,  applies  only  to  the 
assessment  of  mercantile  firms.  But  how 
could  this  be,  when  there  comes  immediately 
after  the  first  proviso,  which  in  its  terms  has 
reference  only  to  mercantile  firms,  the  follow- 
ing :  "And  this  shall  apply  with  equal  force 
to  any  person,"  etc. — and  when,  again,  a  spe- 
cial paragraph  in  the  same  section  is  devot- 
ed to  Insurance  companies  by  name.  If, 
therefore,  there  is  any  meaning  to  the  Eng- 
lish language,  this  section  7  has  reference  to 
all  "persons,  firms,  companies,  associations 
and  corporations"  doing  business  in  the  state, 
irrespective  of  what  may  be  the  character  of 
their  business,  and  has  reference  especially 
to  insurance  companies. 

Next,  It  is  said  that  the  settled  jurisprud- 
ence of  this  state  and  of  the  country  is  to  the 
effect  that  credits  like  those  here  in  question 
— that  is  to  say,  not  evidenced  by  the  written 
acknowledgment  of  the  debtor — cannot  be 
said  to  be  situated  in  the  state  when  due  to 
a  nonresident,  and  as  a  consequence  are  not 
taxable  in  this  state,  since  the  state  has  not 
the  right  to  tax  property  not  situated  within 
its  borders. 

There  can  be  no  doubt  that  a  state  has  not 
the  right  to  tax  property  not  situated  within 
its  borders,  and  for  the  nonce  it  may  be  con- 
ceded that  isolated  or  transitory  credits  may 
be  taxed  only  at  the  residence  of  the  credit- 
or ;  but  between  an  assessment  of  an  isolated 
or  transitory  credit,  and  an  assessment  of 
the  average  credits  standing  on  open  account 
in  a  permanent  business  and  representing 
that  much  capital  permanently  invested  in 
the  business,  the  later  jurisprudence  has  es- 
tablished a  distinction.  Thus  in  the  recent 
work  of  Gray  on  Limitations  of  Tazlug  Pow- 
er, par.  89,  we  find  the  following: 

"In  other  recent  cases  it  has  been  held  that 
credits  in  the  form  of  notes,  choses  in  action, 
and  book  accounts,  belonging  to  a  foreign  cor- 
poration doing  business  in  the  taxing  state,  which 
credits  resulted  from  its  business  operations  in 
the  state,  are  taxable." 

The  learned  author,  when  he  uses  the  ex- 
pression, "In  other  recent  cases  it  has  been 
held/'  eta,  is  desirous,  evidently,  of  being 
extremely  guarded  and  conservative  in  his 
language;  for  we  find  the  result  of  the  de- 
cisions stated  by  other  recent  law  writers 
as  follows: 

"A  foreign  corporation,  which  is  liable  for 
personal  taxation  for  sums  invested  in  this 
irtate,  is  taxable  upon  credits  and  bills  receiva- 
ble which  are  in  this  state  and  are  due  the  cor- 
poration for  merchandise  sold  by  it  in  the  trans- 
action of  business  in  this  state.  People  ex  rel. 
Yellow  Pine  Co.  v.  Barker,  23  App.  Div.  524, 

48  N.  Y.  Supp.  1113,  affirmed  155  N.  Y.  605. 

49  N.  E.  1105."  Hammond  on  Taxation  of 
Business  Corporations,  p.  22,  par.  29. 

"And  it  is  well  settled  that  choses  in  action, 
whether  book  accounts,  promissory  notes,  or 


other  credits  due  in  the  regular  course  of  busi- 
ness carried  on  by  a  foreign  corporation  within 
a  state,  are  taxable."  Beale  on  Foreign  Corpo- 
rations, p.  647,  S  488. 

But  it  is  said  that  the  jurisprudence  of 
this  court  Is  to  the  contrary  effect,  and  to  a 
certain  extent  the  statement  is  true;  but  this 
court  has  very  greatly  receded  from  the  ad- 
vanced position  it  once  occupied  on  the  ques- 
tion of  the  taxability  of  credits,  and  the  con- 
stantly recurring  cases,  both  In  the  Supreme 
Court  of  the  United  States  and  in  this  court, 
show  very  clearly  that,  on  these  questions  of 
taxation,  the  jurisprudence  of  the  country  is 
yet  in  an  unsettled  condition — in  fact,  that  it 
is  trying  to  keep  pace  with  the  nonresident 
corporations  in  their  shifts  for  evading  the 
taxation  which  home  institutions  with  which 
they  are  in  competition  have  to  bear. 

The  first  or  leading  case  in  this  court  is 
Barber  Asphalt  Co.  v.  City,  41  La.  Ann.  1015, 
6  South.  794.  The  credits  there  involved 
were  paving  certificates;  that  is  to  say,  were 
evidenced  by  writings  of  a  very  high  evi- 
dentiary character,  having,  Indeed,  almost 
the  force  of  judgments.  This  court  held 
broadly  that  credits,  or  other  incorporeal 
rights,  were  taxable  only  at  the  domicile  of 
the  creditor.  The  court  made  no  distinction 
between  incorporeal  rights  that  are  in  con- 
crete form  and  those  that  are  not 

The  next  decisions  in  order  of  tune  were 
London  &  Liverpool  &  Globe  Ins,  Co.  v. 
Board  of  Assessors,  44  La.  Ann.  760,  11 
South.  91,  16  L.  B.  A.  56,  and  Bailey  v. 
Board  of  Assessors,  44  La.  Ann.  765,  11 
South.  93,  which  were  companion  cases  in- 
volving the  same  kind  of  credits,  namely, 
credits  due  for  premiums  on  fire  Insurance 
policies.  On  the  authority  of  Barber  Asphalt 
Co.  v.  City,  supra,  the  court  decided  that  the 
credits  had  their  situs  at  the  domicile  of  the 
creditor  and  were  not  taxable  here.  But  the 
court,  on  the  authority  of  the  decision  of  the 
Supreme  Court  of  United  States  In  the  case 
of  State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  (U.  S.)  300,  21  L.  Ed.  179,  qualified 
the  doctrine  of  the  Barber  Asphalt  Co.  Case 
to  this  extent:  that  it  admitted  that  incor- 
poreal rights  might  assume  such  a  concrete 
form  as  to  be  taxable  at  the  place  where  the 
concrete  evidence  of  the  debt  was  situated, 
as  in  the  case,  for  Instance,  of ''bank  notes, 
public  securities,  and  possibly  negotiable 
promissory  notes,  bills  of  exchange,  or 
bonds." 

In  Clason  v.  City,  46  La.  Ann.  1,  14  South. 
306,  the  court  set  aside  an  assessment  of 
credits  arising  from  deposits  of  money  in 
bank  subject  to  check.  The  court  cited  the 
decisions  just  mentioned,  and  said  it  could 
not  distinguish  between  a  debt  arising  from 
a  deposit  in  bank  and  one  due  from  any  oth- 
er cause. 

3ut  In  the  next  case  in  order  of  time 
(Blaefields  Banana  Co.  v.  Board  of  Assessors, 
49  La.  Ann.  43,  21  South.  627)  this  court  held 
bank  deposits  to  be  taxable,  putting  its  de- 
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clslon  on  the  solid  ground  that  the  taxabili- 
ty of  credits  should  not  be  made  to  depend 
upon  any  mere  fanciful  fictions  as  to  the 
situs  of  debts,  but  upon  the  question  of  fact 
whether  or  not  the  capital  represented  was 
or  was  not  permanently  invested  or  employed 
In  the  business  transacted  in  this  state.  The 
court  distinguished  Clason  y.  City,  supra,  and 
in  fact,  though  not  in  terms,  overruled 
Barber  Asphalt  Co.  v.  City,  Liverpool,  Lon- 
don &  Globe  Ins.  Co.  v.  Board,  and  Ralley  v. 
Assessors,  supra,  since  those  decisions  were 
founded  upon  the  legal  fiction  "Mobllla  se- 
quuntur  personam,"  and  upon  absolutely 
nothing  else. 

Next  in  order  of  time  came  Parker  v. 
Strauss,  49  La.  Ann.  1178.  22  South.  329, 
which  involved  the  same  kind  of  credits  as 
Clason  v.  City,  supra — that  Is  to  say,  arising 
from  the  bank  deposits  to  be  drawn  against 
In  the  purchase  of  cotton  for  export  The 
court  maintained  the  assessment,  on  the  au- 
thority of  Blueflelds  Banana  Co.  v.  Board, 
supra.  The  decision  Is  not  very  satisfactory 
in  Its  reasoning.  It  seems  to  hold  that,  if 
the  thing  taxed  had  been  a  mere  credit,  It 
would  not  have  been  taxable,  but  that,  inas- 
much as  It  was  not  a  mere  credit,  but  was 
cash  in  bank,  it  was  taxable.  The  latter 
proposition  is  contrary  to  the  plain  fact  and 
the  recognized  doctrine,  and  contrary,  more- 
over, to  what  was  expressly  held  in  Clason 
v.  City,  supra.  So  plain  is  It  that  money  de- 
posited in  bank  subject  to  check  ceases  to 
be  the  property  of  the  depositor,  and  that 
after  having  made  the  deposit  the  depositor 
has  no  other  property  than  a  credit  upon  the 
bank,  that  the  court  can  hardly  be  supposed 
to  have  intended  to  hold  the  contrary,  but 
must  be  supposed  to  have  simply  Intended  to 
express  the  Idea  which  served  as  the  founda- 
tion of  the  Blueflelds  Co.  decision,  namely, 
that  capital  employed  in  business  in  this 
state  is  taxable  here,  although  in  the  form 
of  mere  credits. 

The  next  case  in  order  of  time  was  Liver- 
pool, London  &  Globe  Ins.  Co.  v.  Board  of 
Assessors,  51  La.  Ann.  1028,  25  South.  970,  45 
L.  R.  A.  624,  72  Am.  St  Rep.  483.  There  can 
be  no  denying  that  in  this  case  the  court 
went  back  to  the  doctrine  of  the  cases  that 
had  preceded  Blueflelds  Banana  Co.  v.  Board 
and  Parker  v.  Strauss — that  is  to  say,  rein- 
stated the  fiction  of  "Mobllla  sequuntur  per- 
sonam" as  a  guiding  principle  in  the  matter 
of  the  exercise  of  the  taxing  power,  and 
abandoned  the  idea  that  the  question  as  to 
the  situs  of  the  credit  was  one  purely  of  fact, 
to  be  determined  from  the  circumstances  of 
each  case;  but  in  the  later  cases  of  Metro- 
politan Life  Ins.  Co.  v.  Board  of  Assessors, 
115  La.  707,  39  South.  846,  9LR.A.  (N.  S ) 
1240,  116  Am.  St  Rep.  179,  and  Monongal;  ia 
Coal  &  Coke  Co.  v.  Board  of  Assessors,  115 
La.  643,  this  court  went  back  to  the  doctrine 
of  Blueflelds  Banana  Co.  v.  Board  and  Park- 
er v.  Strauss,  and  the  court  prefers  to  ad- 


here to  this  later  jurisprudence.  See  deci- 
sion In  General  Electrical  Co.  v.  Board  of 
Assessors  (this  day  handed  down)  121  La. 
 ,  46  South.  122,  where  the  question  Involv- 
ed In  this  case  Is  more  elaborately  consid- 
ered. 

Judgment  affirmed. 

NICHOLLS,  J.,  concurs  In  the  decree. 
MONROE,  J.,  dissents. 

BREAUX,  C.  J.  (dissenting).  Open  ac- 
counts, not  localized,  are  not  personal  estate 
in  Louisiana. 

The  assessment  sought  to  be  canceled  was 
the  assessment  of  premiums  as  tangible 
property,  though  they  are  not  tangible  and  not 
localized  In  any  of  the  legislative  enactments 
on  the  subject  of  taxation. 

The  facts  are  that  plaintiff  Issued  policies 
of  insurance. 

The  Insurer  takes  out  a  policy,  and  If  he 
does  not  pay  the  cash  in  accordance  with  the 
terms  of  the  policy  he  Is  favored  by  allowing 
him  30  or  60  days  In  which  to  pay  the 
premiums.  At  the  end  of  the  credit  period, 
if  the  premium  is  not  paid,  the  company  can- 
eels  the  policy,  and  has  adopted  a  rule  not 
to  bring  suit  for  the  premium. 

Before  payment,  or  In  case  of  nonpayment, 
in  case  of  cancellation,  the  premiums  are  out- 
standing obligations.  When  collected,  if  col- 
lection be  made,  the  proceeds  of  the  collec- 
tion are  forwarded  to  New  York,  the  home 
company. 

The  question  here  involved  having  been 
discussed  in  a  number  of  decisions  of  the 
Supreme  Court  of  the  United  States,  the 
views  expressed  by  that  high  tribunal  are 
entitled  to  the  highest  consideration. 

In  the  year  1899  a  case  was  taken  up  on 
appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  this  state. 
It  Is  replete  with  reference  to  a  number  of 
pertinent  decisions. 

The  jurisprudence  of  this  state  was  care- 
fully reviewed.  After  quoting  from  the 
text  of  the  decisions  they  are  referred  to  ap- 
provingly. 

In  the  decision  to  which  we  refer,  rendered 
that  year,  the  situs  of  the  property  sought  to 
be  taxed  was,  It  was  held,  controlling.  A  dis- 
tinction was  made  between  credits  represent- 
ed by  notes  and  bonds,  and  it  was,  as  to  these, 
stated  that  in  order  to  hold  them  subject  to 
taxation  it  must  appear  that  they  are  local- 
ized. 

Regarding  the  notes,  which  the  court  said 
were  taxable,  it  was  held  that  they  were  to 
all  intent  and  purposes  within  the  state ;  that 
they  had  been  made  here,  and,  though  tem- 
porarily taken  out  of  the  state,  they  were  re- 
turned to  agents  here,  whose  business  it  was 
to  see  to  the  loans  they  represented  and  to 
protect  them  as  Investments. 

The  court  is  particular  in  mentioning  spe- 
cific notes,  mortgages,  and  bonds,  when  local- 
ized, as  subject  to  taxation. 
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That  was  certainly  the  trend  of  the  Juris- 
prudence of  this  state  upon  the  subject  up  to 
the  time  that  the  said  decision  was  rendered. 

In  that  decision,  the  decisions  of  the  courts 
of  other  jurisdictions  were  also  reviewed  at 
some  length.  One  of  the  grounds  of  the  de- 
cision was  that  a  note  may  be  made  the  sub- 
ject of  a  seizure  replevin  suit,  and  that,  if  the 
situs  within  the  state  enables  a  creditor  to 
seize  and  sell  on  execution,  it  follows  that 
the  state  has  the  power  to  establish  a  like 
situs  for  the  purpose  of  taxation.  New  Or- 
leans v.  Stempfel,  175  U.  S.  818,  20  Sup.  Ct 
110,  44  L.  Ed.  174. 

Now  as  to  garnishment  process  mentioned 
in  argument 

Garnishment  process  would  scarcely  afford 
sufficient  remedy.   It  requires  a  suit 

The  Constitution  of  1898  ordains  that  the 
tax  assessor  and  the  tax  collector  shall  pro- 
ceed without  suit  Article  232. 

But  be  that  as  it  may,  there  are  other 
grounds,  such  as  that  the  tax  is  upon  the 
property,  that  the  debt  has  no  value  at  the 
home  of  the  debtor,  and  without  a  creditor 
the  debt  is  without  habitation  and  a  name. 
There  must  be  a  creditor  for  it  to  have  value. 

The  decision  in  the  Metropolitan  Case,  205 
U.  S.  395,  27  Sup.  Ct  499,  51  L.  Ed.  853,  is 
cited  with  confidence  by  the  defendants. 

If  it  has  the  sweeping  effect  contended  for 
by  the  defendants,  then  it  follows  that  this 
decision,  without  citing  a  single  decision, 
without  the  least  reference  In  the  text  has 
brought  about  a  complete  change,  and  a  num- 
ber of  decisions  have  been  overruled  and 
swept  away,  without  a  word  directed  to  that 
end 

That,  position  does  not  seem  to  harmonize 
with  the  last  utterance  of  the  court  in  the 
cited  case: 

"All  the  property  there  can  be  in  the  nature 
of  things,  any  debts  of  corporations,  belong  to 
the  creditors  to  whom  they  are  payable,  and  fol- 
low their  domicile  wherever  it  may  be."  15 
Wall.  (U.  S.)  300,  21  L.  Ed.  179,  In  the  main 
reaffirmed  in  Buck  v.  Beach.  206  U.  S.  407,  27 
Sup.  Ct  712,  51  L.  Ed.  HOG. 

A  brief  reference  to  the  statutes  of  the 
state  may  be  here  made.  They  have  never 
designated  premiums  or  open  accounts  as 
subject  to  taxation.  It  Is  true  that  provision 
is  made  for  assessing  mercantile  firms,  and 
the  provision  is  made  to  apply  to  any  person 
or  persons  representing  business  interests  in 
this  state,  domiciled  elsewhere. 

The  section  from  Act  No.  170,  p.  346,  of 
1898,  does  not  seem  to  Include  insurance  com- 
panies, a  class  of  business  by  itself,  suscepti- 
ble of  easy  Identification.  If  It  had  been 
the  purpose  of  the  Legislature  to  tax  the 
open  accounts  of  these  companies,  it  Is  more 
than  probable  that  the  statute  would  have 
clearly  expressed  the  legislative  wish. 

Passing  from  the  statutes  of  the  state  to 
the  question  of  this  situs  of  Incorporeal 
rights,  such  as  debts. 

The  text  authors  agree.   The  following  Is 


an  extract  from  Beach  on  Foreign  Corpora- 
tions: 

"The  locus  of  an  intangible  and  incorporeal 
thing  is  a  mere  fiction,  upon  which  jurisdiction 
for  taxation  should  not  be  founded."  Page  654, 
8  501. 

Cooley  Is  equally  as  clear  and  says: 

"Debts  to  foreign  creditors  are  not  subject  to 
taxation."    Taxation  (3d  Ed.)  p.  26. 

Burroughs  states  that: 

"A  debt  is  not  property  in  the  state  of  the 
debtor  but  at  the  owner's  domicile."  Page  41, 
8  41. 

He  cites  a  number  of  decisions. 
Desty  (volume  1,  p.  67)  expresses  about  the 
same  view,  to  wit: 

"When  a  debt  is  not  evidenced  by  negotiable 
pnper,  it  should  be  taxed  at  the  residence  of  the 
creditor.  It  is  not  taxable  in  the  state  of  the 
debtor." 

He  also  cites  a  number  of  decisions  such  as 
State  Tax  on  Foreign-Held  Bonds,  15  Wall. 
(U.  S.)  300,  21  L.  Ed.  179;  Railroad  Co.  v. 
Jackson,  7  Wall.  (U.  S.)  262,  19  L.  Ed.  88; 
Commonwealth  v.  Hays,  8  B.  Mon.  (Ky.)  1; 
Johnson  v.  Oregon  City,  3  Or.  13;  Johnson  v. 
City  of  Lexington,  14  B.  Mon.  (Ky.)  648;  Col- 
lins v.  Miller,  43  Ga.  336;  City  .Council  of 
Augusta  v.  Dunbar,  50  Ga.  887;  City  of  Da- . 
venport  v.  Mississippi  &  M.  R.  Co.,  12  Iowa, 
539;  Tappan  v.  Merchants'  Nat.  Bank,  19 
Wall.  (U.  S.)  500,  22  L.  Ed.  189;  Board  of 
Com'r8  of  Arapahoe  County,  3  Colo.  349. 

We  have  read  the  foregoing  decisions.  The 
note  of  the  commentator  In  regard  to  them 
Is  correct 

The  following  from  the  same  book  has 
every  appearance  of  being  unanswerable: 

"A  creditor  cannot  be  taxed  when  he  is  not 
within  the  jurisdiction,  and  debts  cannot  be  tax- 
ed in  a  debtor's  hand  through  any  fiction  of  the 
law  which  is  to  treat  them  as  being  for  the  pur- 
pose the  property  of  the  debtor."  Id.,  citing 
Hnyne  v.  Deliesseline,  3  McCord  (S.  C.)  374; 
Oliver  v.  Washington  Mills,  11  Allen  (Mass.) 
268. 

The  following  are  views  agreeing  with 
those  heretofore  decided  In  this  jurisdiction: 

"Debts  and  credits,  as  to  which  controversy 
has  frequently  arisen,  are  not  properly  within 
the  state  of  the  debtor,  the  debtor's  domicile  or 
residence,  but  in  that  of  the  creditor's  domicile 
only;  yet  such  debts,  when  evidenced  by  mort- 
gages, bonds,  notes,  etc.,  may  be  taxable  in  the 
state  where  such  choses  in  action  are  found, 
when  proper  provision  is  made  therefor  in  the 
statute."  Am.  &  Eng.  Ency.  of  Law,  vol.  27, 
p.  635,  and  notes. 

In  another  place  in  the  same  book,  In  dif- 
ferent words,  the  same  principle  is  announced: 

"With  regard,  however,  to  intangible  personal 
property,  not  reduced  to  such  form,  such  as  sim- 
ple debt  not  evidenced  by  note  or  the  like,  the 
domicile  of  the  owner  must  determine  the  place 
of  taxation  in  accordance  with  fiction  embodied 
in  the  maxim,  'Mobilia  sequuntur  personam': 
that  is,  they  must  be  taxed  at  the  domicile  of 
the  owner."    Id.  p.  650. 
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The  decisions  are  In  effect  the  same  refer- 
red to  In  the  Century  Digest,  vol.  45,  p.  223, 
notes. 

A  number  of  decisions  are  cited  In  support 
of  the  text 

"The  domicile  of  the  owner  is  taken  as  the 

criterion  of  liability  to  taxation  for  a  simple 

debt  not  reduced  to  or  evidenced  by  any  writ- 
ten instrument."  Id. 

There  are  no  decisions  holding  that  credits 
In  se,  without  the  least  evidence  of  the  debt, 
are  taxable  at  the  home  of  the  debtor. 

It  Is  true  that  the  word  "credit"  is  used 
(as  it  was  used  In  the  revenue  statute  of  this 
state)  as  referring  generally  to  all  credits, 
and,  as  I  understand,  to  all  credits  represent- 
ed by  mortgage  or  bond.  If  the  broadest 
view  be  taken,  then  there  is  due  a  tax  on 
every  debt  due  to  a  foreign  creditor. 

A.  may  owe  B.  $20,000  on  open  account,  in 
New  York  temporarily,  or  for  a  very  short 
time  only.  It  would  have  to  be  returned  to 
the  tax  assessor  as  subject  to  taxation.  That 
evidently  was  not  the  Intention.  The  debt 
must  be  localized  and  represented  by  bond 
or  note. 

Before  closing,  I  will  for  a  moment  refer 
to  Story  on  Conflict  of  Laws.  It  throws  light 
on  the  history  of  the  maxim  "Mobilia  se- 
quuntur.'*-  We  refer  to  it  only  in  passing. 
(8th  Ed.)  p.  547. 

One  of  the  notes  in  this  book  Is  as  fol- 
lows: 

"Of  course,  for  the  purpose  of  taxation,  the 
lex  situs  will  prevail." 

No  reference  to  Insurance  companies  In  sec- 
tion 7  of  the  local  revenue  law. 

The  business  of  insurance  companies  Is 
referred  to  in  argument.  If  It  had  been 
originally  the  purpose  to  tax  the  business, 
the  law  would  have  so  declared.  The  busi- 
ness of  insurance  Is  generally  known.  It 
fills  a  particular  place.  It  would  not  occur 
to  the  average  legislator  to  refer  to  it  as  a 
person  and  mention  it  as  a  business  to  be 
placed  on  the  same  footing  among  all  per- 
sons in  commercial  business. 

A  business  cannot  very  well  be  taxed  by 
taxing  the  open  accounts  on  premiums  re- 
ceived and  forwarded  to  the  company. 

It  may  be,  after  all,  that  this  company  is 
subject  to  taxation  upon  its  open  account. 
But  I  have  not  been  able  to  find  a  single 
decision  or  a  single  passage  in  any  of  the 
text  authors  indicating  in  clear  and  positive 
terms  that  such  accounts  are  subject  to  taxa- 
tion at  the  home  of  the  debtor.  Beyond  all 
question  they  are  taxable  at  the  home  of  the 
creditor.  I  have  no  reason  to  infer  that  the 
company  has  not  complied  with  the  law.  If 
it  has  not.  It  certainly  should  comply  with 
the  law  of  its  domicile.  In  that  case  there 
would  be  dual  assessment  Such  assessments 
are  not  favored.  The  company,  then,  in- 
stead of  having  been  placed  on  equal  foot- 
ing with  the  home  companies,  would  pay 
double  taxation. 


Before  closing,  may  It  not  be  stated  that 
legislators,  courts,  and  pjlitcal  economists 
have  given  close  attention  to  the  subject  of 
taxation  in  all  ks  forms.  It  has  been  gen- 
erally discussed. 

They  have  not  considered  credit  on  open 
account  as  an  asset  to  be  inventoried  at  the 
home  of  the  debtor.  There  is  a  limit  to  the 
taxation  of  credit  It  Is  reached,  as  relates 
to  Intangible  things,  when  It  is  not  repre- 
sented by  note,  bond,  or  mortgage. 

If  It  were  otherwise,  a  person  domiciled 
here,  who  is  fortunate  to  have  a  line  of 
credit  opened  for  him  out  of  the  state  on 
which  to  draw,  would  localize  the  debt  to 
the  amount  of  his  credit 

If,  to  facilitate  the  business,  an  agent  were 
to  be  on  the  spot  to  forward  the  amount  re- 
turned from  time  to  time,  the  agency  would 
not  have  the  effect  of  localizing  the  credit 

Now,  as  relates  to  Insurance  companies: 

"Assurance"  Is  a  word  well  understood  by 
reference  to  the  derivatives  "assured"  and 
"assurer."  It  gives  rise  to  confidence  that  in 
case  of  misfortune  the  assured  will  recover 
something  on  his  loss. 

As  relates  to  the  assurer,  he  acts  upon  the 
assumption  that  he  will  recover  his  premi- 
ums. 

The  opportunity  given  of  paying  him  here 
does  not  take  the  indebtedness  out  of  the 
class  of  rights  which  follow  the  creditor. 
They  are  Incorporeal,  Intangible,  based  on 
confidence.  For  a  short  time  I  will  refer  to 
the  statute. 

It  Indicates  a  purpose  to  tax  all  the  prop- 
erty within  the  state.  It  does  not  show  a 
purpose  to  go  further. 

Mercantile  firms  are  referred  to  In  section 
7  of  the  present  revenue  act  It  shows  no 
purpose  of  Including  Insurance  companies. 
They  are  considered  separately  in  legislation. 
See  Paul  v.  Virginia,  8  Wall.  (U.  8.)  168,  19 
L.  Ed.  357. 

I  am  constrained  by  the  foregoing  to  dis- 
sent 


(121  La.) 
No.  10,601. 

GENERAL  ELECTRIC  CO.  v.  BOARD  OF 

ASSESSORS  et  al. 
(Supreme  Court  of  Louisiana.    March  16,  1908. 
Rehearing  Denied  April  13,  1908.) 

Taxation— Situs  fob  Taxation— Debts  Due 
.  Nonresident. 

Debts  due  on  open  account  to  a  nonresi- 
dent are  taxable  at  the  domicile  of  the  debtor, 
when  they  have  arisen  out  of  a  business  car- 
ried on  in  the  taxing  state  and  form  part  of 
the  capital  of  the  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  45,  Taxation,  89  190-195.] 

Breaux,  C.  J.,  and  Monroe,  J.,  dissenting. 
(Syllabus  by  the  Court* 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 
Action  by  the  General  Electric  Company 
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against  the  board  of  assessors  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Hall  &  Monroe,  for  appellant  George 
HItchings  Terrlberry,  for  appellee  board  of 
assessors.  Francis  Charles  Zacharle  (Harry 
Prentiss  Sneed,  of  counsel),  for  appellee  state 
tax  collector.  Henry  Garland  Dupre,  Asst. 
City  Atty.,  for  appellee  city  of  New  Orleans. 

PROVOSTY,  J.  This  Is  a  suit  to  set  aside 
an  assessment.  The  plaintiff,  •  the  General 
Electric  Company,  Is  a  New  York  corpora- 
tion, with  its  domicile  at  Schenectady,  N. 
Y.  It  has  in  New  Orleans  a  local  agent  and 
an  office,  and  also  a  warehouse,  where  It 
keeps  a  stock  of  goods  in  its  line  of  busi- 
ness. From  this  warehouse  it  sells  goods 
for  cash,  and  also  on  a  credit  The  credit 
sales,  however,  are  made  only  to  such  cus- 
tomers as  have  had  a  line  of  credit  allowed 
them  by  the  home  office  in  Schenectady ;  the 
local  agent  being  without  authority  to  decide 
whether  to  extend  credit  or  not.  The  vol- 
ume of  the  cash  business  is  not  given.  The 
number  of  credit  customers  is  fixed  at  ap- 
proximately 30  in  the  city  of  New  Orleans 
and  50  In  other  parts  of  the  state,  with  an 
average  line  of  credit  of  $1,500  to  each,  and 
one  other  customer  in  the  city  of  New  Or- 
leans with  a  line  of  $15,000  or  more.  The 
agent  keeps  no  books,  or  accounts,  or  records, 
except  copies  of  letters.  All  billing  is  done 
from  the  home  office,  and  also  all  collec- 
tions. When  a  customer  is  delinquent  In  his 
payments,  however,  the  agent  is  required  to 
jog  his  memory  or  prod  him.  The  receiving 
of  payments  does  not  necessarily  enter  into 
the  agent's  functions.  If,  however,  payment 
Is  tendered  him,  he  receives  it  and  at  once 
transmits  the  money.  When  the  payment  is 
by  check,  he  transmits  the  same  check  that 
is  given  him,  even  though  on  a  local  bank. 
For  the  payment  of  freights  and  other  minor 
local  expenses  he  keeps  a  bank  account  of 
not  exceeding  $500.  He  solicits  business. 
He  Is  without  authority  to  approve  contracts, 
but  bargains  for  them,  and  draws  them  up, 
and  transmits  them  to  the  home  office  for 
acceptance  or  rejection.  His  only  further 
connection  with  the  contracts  which  he  thus 
transmits  Is  In  case  any  payments  due  under 
them  are  not  forthcoming,  when  he  Is  re- 
quired, as  in  the  case  of  credit  sales  made 
from  the  local  warehouse,  to  look  up  the 
customer  and  ascertain  the  cause  of  his  tardi- 
ness. 

The  revenue  law  (Act  No.  170,  p.  846,  of 
1896,  §  1)  enumerates  among  the  property 
subject  to  taxation  "all  rights,  credits,  bonds, 
and  securities  of  all  kinds,  promissory  notes, 
open  accounts,  and  other  obligations,"  and 
after  a  long  and  exhaustive  enumeration  of 
every  possible  and  Imaginable  kind  of  prop- 
erty, rights  and  credits,  it  concludes  with 
the  following  generalization: 

"And  all  movable  and  immovable,  corporeal 
and  incorporeal  articles  or  things  of  value,  own- 


ed and  held  and  controlled  within  the  state  of 
Louisiana  by  any  person  in  any  capacity  what- 
soever." 

Section  7  of  the  same  act,  after  declaring 
that  "it  is  made  the  duty  of  the  tax  assessors 
throughout  the  state  to  place  upon  the  as- 
sessment list  all  property  subject  to  taxa- 
tion," proceeds  as  follows: 

"Provided,  further,  that  in  assessing  mercan- 
tile firms  the  true  intent  and  purpose  of  this  act 
shall  be  held  to  mean,  the  placing  of  such  val- 
ue upon  the  stock  in  trade,  all  cash,  whether 
borrowed  or  not,  money  at  interest,  open  ac- 
counts, credits,  etc.,  as  will  represent  in  their 
aggregate  a  fair  average  of  the  capital,  both 
cash  and  credit,  employed  In  the  business  of  the 
party  or  parties  to  be  assessed.  And  this  shall 
apply  with  equal  force  to  any  person  or  persons 
representing  in  this  state  business  interests  that 
may  claim  a  domicile  elsewhere,  the  intent  and 

Eurpose  being  that  no  nonresident,  either  by 
imself  or  through  an  agent  shall  transact  busi- 
ness here  without  paying  to  the  state  a  corre- 
sponding tax  with  that  exacted  of  its  own  cit- 
izens; and  all  bills  receivable,  obligations  or 
credits  arising  from  the  business  done  in  this 
state  are  hereby  declared  assessable  within  this 
state,  and  at  the  business  domicile  of  said  non- 
resident, his  agent  or  representative.  It  shall 
be  the  duty  of  the  assessor  to  examine  into  and 
to  acquaint  himself  with  the  insurance  carried 
upon  the  property,  and  in  determining  the  val- 
ue of  said  stock  or  assets  the  average  amount 
of  insurance  carried  by  the  assured  during  the 
twelve  months  preceding  the  date  of  valuation 
of  same  shall  be  by  the  assessor  considered  in 
determining  the  value  of  said  property. 

"Every  insurance  company  doing  business  in 
this  state  shall,  on  or  before  the  first  day  of 
March  in  each  year,  render  to  the  Secretary  of 
State  a  report,  signed  and  sworn  to  by  its  pres- 
ident and  secretary,  of  its  condition  upon  the  pre- 
ceding thirty-first  day  of  December,  which  snail 
include  a  detailed  statement  of  its  assets  and 
liabilities  on  that  day,  the  amount  and  charac- 
ter of  business  transacted  in  this  state,  moneys 
received  and  expended  during  the  year  and  such 
other  information  and  in  such  form  as  he  may 
require." 

Section  91  of  the  same  act  provides  as  fol- 
lows: 

"The  term  'credit'  includes  every  claim  and 
demand  for  money,  labor,  merchandise,  and  oth- 
er valuable  things.  The  word  'person'  or  'per- 
sons,' 'taxpayer*  or  'taxpayers,'  shall  be  held  to 
include  firms,  companies,  associations  and  cor- 
porations." 

Acting  under  this  statute,  the  board  of 
assessors  of  the  parish  of  Orleans,  In  making 
the  assessment  of  the  plaintiff  for  the  year 
1904,  added  $25,000  for  credits  on  open  ac- 
count The  credits  thus  assessed  were  not  any 
particular  credits,  but  represented  the  average 
credits  due  to  plaintiff  in  the  course  of  the 
year  in  its  business. 

The  plaintiff  corporation,  as  already  stated, 
has  brought  this  suit  to  set  aside  the  assess- 
ment Plaintiff  alleges  that  all  its  business 
is  done  at  Atlanta,  Ga.,  where  it  has  a  branch 
establishment  and  at  Schenectady,  N.  Y.,  its 
home,  and  that  It  has  no  credits  in  Louisiana 
for  which  taxes  are  due. 

If  all  the  credit  customers  of  plaintiff's 
office  and  warehouse  in  the  city  of  New  Or- 
leaus  utilize  their  line  of  credit  constantly 
to  the  full  limit  (and  the  probability  Is  that 
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they  approximately  do,  and  nothing  shows 
that  they  do  not),  the  plaintiff  has  constant- 
ly dne  to  it  by  the  residents  of  this  state 
and  arising  out  of  Its  business  done  in  this 
state  a  matter  of  $135,000.  Therefore,  by 
denying  that  it  has  any  credits  in  this  state 
for  which  a  tax  is  due,  plaintiff  cannot  mean 
to  deny  that  the  credits  are  due,  but  simply 
that  they  are  in  this  state,  or  that  a  tax  Is 
due  on  them. 

The  first  contention  of  the  plaintiff  is  that 
the  Legislature,  by  the  above-transcribed 
statute,  has  not  intended  to  impose  a  tax 
upon  credits  Of  the  kind  here  in  question. 

Counsel's  first  argument  in  support  of  this 
contention  is  founded  on  the  fact  that  sec- 
tion 1  of  said  statute,  after  naming  the  dif- 
ferent kinds  of  property  intended  to  be  tax- 
ed, concludes  "and  all  articles  or  things  of 
value  owned  and  held  and  controlled  within 
the  state,"  using  the  copulative,  and  not  the 
disjunctive,  conjunction,  and  that  "there- 
fore a  thing,  to  be  assessed,  must  be  own- 
ed and  held  and  controlled  within  the  state 
of  Louisiana." 

We  assume  that  counsel  mean  by  this 
nothing  more  than  that  the  thing  to  be  tax- 
ed must  be  situated  here1— a  proposition  no 
one  will  quarrel  with.  Taken  as  it  is  ex- 
pressed, the  argument  would  mean  that  a 
thing  situated  here — a  plantation  or  a  stock 
of  goods,  for  instance — would  not  be  taxable 
here  unless  owned  here.  Certainly  nothing 
of  that  kind  can  be  meant. 

The  next  argument  in  support  of  the  con- 
tention that  the  Legislature  has  not  intended 
to  tax  these  open  accounts  is  that  open  ac- 
counts are  not  Included  among  the  kinds  of 
property  upon  which  taxes  are  levied.  The 
best  possible  answer  to  this  argument  Is: 
Read  the  statute.  The  word  "open  accounts" 
is  there  printed  in  plain  type  among  the 
kinds  of  property  upon  which  taxes  are  lev- 
led;  and  in  equally  plain  type  the  duty  Is 
Imposed  upon  the  assessor  to  include  "open 
accounts"  in  his  assessment.  Therefore  the 
argument  merely  says  "no"  to  the  plain 
"yes"  of  the  statute. 

Next,  counsel  say  that  "open  accounts"  are 
required  to  be  taxed  only  when  due  to  mer- 
cantile firms,  and  that  the  plaintiff  is  not 
a  mercantile  firm.  The  plaintiff  sells  goods 
for  cash  and  on  a  credit  out  of  a  stock  of 
goods  constantly  kept  replenished,  and  for 
all  the  court  knows  may  be  the  largest  whole- 
sale and  retail  dealer  in  its  line  of  goods  In 
the  city  of  New  Orleans.  If  this  does  not 
make  plaintiff  a  mercantile  concern,  it  is 
not  easy  to  conceive  what  would.  But,  apart 
from  this,  how  can  counsel  say  that  section 
7  of  the  statute  applies  only  to  mercantile 
firms,  when  Immediately  following  the  first 
proviso,  which  In  terms  applies  to  mercantile 
firms  alone  and  requires  open  accounts  to  be 
taxed,  comes  the  second  proviso,  viz.: 

"And  this  shall  apply  with  equal  force  to  any 

§ ergon  or  persons  representing  In  this  state 
usiness  interests  that  may  claim  a  domicile 
elsewhere,"  etc 


Moreover,  this  section  7  Is  the  general  law 
prescribing  the  duties  of  assessors,  and  nec- 
essarily applies  alike  to  all  persons  and  all 
things  taxable. 

There  can  be  no  serious  question  but  that 
the  Legislature  has  provided  that  credits-  due 
upon  open  accounts  arising  out  of  business 
done  in  this  state  by  nonresidents  shall  be 
taxed ;  and  there  can  be  no  serious  question 
but  that  the  open  accounts  in  this  case  have 
arisen  out  of  business  done  in  this  state.  The 
only  question  must  be  whether  the  Legisla- 
ture has  the  power  to  tax  credits  of  that  kind. 

If  it  bad  not,  all  we  would  have  to  say 
would  be  that  it  was  unfortunate  that  such 
was  the  case.  For  nothing  can  be  more  fair 
or  Just  than  that  foreigners  and  foreign  cor- 
porations should  be  made  to  pay  the  same 
tax  as  the  resident  citizens  and  local  corpora- 
tions they  come  in  competition  with  in  the 
business  done  in  this  state.  The  state  im- 
poses this  tax  because  of  her  need  of  the 
revenue  to  be  derived  from  It.  She  extends 
to  the  business  the  protection  of  ber  laws, 
and  seeks  to  make  the  business  bear  its  Just 
proportion  of  the  burden  of  taxation.  The 
situation  would  be,  we  repeat,  unfortunate, 
not  to  say  deplorable,  if  the  state  were  left 
no  choice  between  having  to  forego  this  need- 
ed revenue,  or  else  handicapping  with  this 
tax  the  business  of  her  own  citizens  and  home 
corporations  in  their  competition  with  for- 
eigners for  the  business  to  be  done  here.  It 
ought  to  stand  to  reason  that  there  is  noth- 
ing in  the  Constitution  of  the  United  States, 
or  elsewhere,  to  sanction  such  an  impolitic, 
unjust,  unfair,  and  unequal  conclusion;  and 
we  think  there  is  not 

The  only  reason  suggested  why  the  Legis- 
lature has  not  the  power  Is  that  the  open  ac- 
counts are  not  situated  in  this  state,  but  at 
the  domicile  of  plaintiff,  their  owner,  at 
Schenectady,  N.  Y.,  and  as  a  consequence  are 
not  taxable  In  this  state. 

It  will  be  observed  that  the  reason  here 
suggested  presupposes  two  things :  First,  that 
these  open  accounts  are  situated  somewhere ; 
and,  second,  that  if  they  were  situated  in 
this  state  they  would  be  taxable  In  this  state. 

There  can  be  no  doubt  of  these  two  propo- 
sitions. These  open  accounts  have  a  value, 
they  are  legally  known  as  incorporeal  things, 
and,  like  all  other  things,  they  are  situated 
somewhere.  The  second  proposition  is  equal- 
ly clear.  It  was  stated  by  Chief  Justice  Mar- 
shall in  McCullouch  v.  Maryland,  4  Wheat 
(U.  S.)  429,  4  L.  Ed.  607,  In  these  words : 

"All  subjects  over  which  the  sovereign  pow- 
er of  a  state  extends  are  objects  of  taxation. 
•  •  •  It  [the  power  of  taxation  of  a  state] 
may  be  exercised  upon  every  object  brought 
within  its  jurisdiction." 

See,  also,  Kirtland  v.  Hotchklss,  100  U.  S. 
491,  23  L.  Ed.  561 ;  Savings  &  Loan  Soc.  v. 
Multnomah  Co.,  169  U.  S.  426,  18  Sup.  Ct. 
392.  42  L.  Ed.  803. 

There  can  be  no  doubt  that  these  open  ac- 
counts are  actually  situated  either  In  Sche- 
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nectady,  N.  Y.,  the  domicile  of  the  plaintiff 
who  owns  them,  or  in  New  Orleans,  the  domi- 
cile of  the  persons  who  owe  them.  In  pass- 
ing, we  may  note  that  the  fact  of  these  open 
accounts  being  taxable  at  the  domicile  of 
the  plaintiff  would  be  no  reason  why.  they 
should  not  be  taxable  also  in  Louisiana. 
Property  may  be  taxed  in  two  Jurisdictions. 
Blackstone  v.  Miller,  188  U.  S.  205,  23  Sup. 
Ct.  277,  47  L.  Ed.  439;  A.  &  E.  E.  vol.  27, 
p.  610;  Coe  v.  Errol,  116  U.  S.  517,  6  Sup. 
Ct  475,  29  L.  Ed.  715.  It  may  be  taxable 
at  the  domicile  of  the  owner  by  reason  of  ju- 
risdiction orcr  the  person  of  the  owner,  and 
at  Its  situs  by  reason  of  jurisdiction  over  It 
See,  however,  Union,  etc.,  Co.  v.  Kentucky, 
199  U.  S.  194,  26  Sup.  Ct.  36,  50  L.  Ed.  150. 

By  being  situated  in  this  state  for  the  pur- 
pose of  taxation  is  meant  situated  in  this 
state  indefinitely — that  is  to  say,  as  part  of 
the  bulk  of  the  property  of  the  state — and 
not  merely  transiently,  as  mere  objects  of 
commerce  that  have  not  yet  reached  their  des- 
tination. But  no  difficulty  arises  in  that  con- 
nection, for  what  has  been  assessed  in  this 
case  Is  the  average  amount  due  to  plaintiff 
year  In  and  year  out  In  its  New  Orleans  busi- 
ness, and  therefore  the  thing  assessed,  if  it 
be  In  this  state  at  all,  is  in  this  state  indef- 
initely, and  not  merely  transiently. 

Since  open  accounts  due  to  nonresidents 
are  not  taxable  in  this  state  unless  situated 
in  this  state,  the  Legislature  of  this  state, 
by  Imposing  a  tax  upon  open  accounts  which 
have  grown  out  of  business  done  in  this  state, 
has  by  necessary  implication  declared  that 
open  accounts  of  that  character  are  situated 
in  this  state,  or,  in  other  words,  has  fixed  the 
situs  of  such  open  accounts  in  this  state,  as 
far  as  in  its  power  lies  to  do  so.  See,  to  that 
effect  among  other  decisions,  State  Railroad 
Tax  Cases,  92  TJ.  S.  575,  23  L.  Ed.  671 ;  Pull- 
man's Palace  Car  Co.  v.  Penn.,  141  U.  S.  18, 
11  Sup.  Ct  876,  35  L.  Ed.  618 ;  Metropolitan 
Life  Ins.  Co.  v.  Board  of  Assessors,  115  La. 
707,  39  South.  846,  9  L.  R.  A.  (N.  S.)  1240, 
116  Am.  St  Rep.  179. 

The  task  which  plaintiff  has  undertaken, 
therefore,  is  to  show  that  the  Legislature  of 
this  state  has  erred  in  supposing  that  the  open 
accounts  assessed  In  this  case  are  situated 
here,  or  that  it  has  the  power  to  fix  their 
situs  here.  The  task  is  not  an  easy  one.  The 
situs  even  of  corporeal  things  is  sometimes 
involved  in  great  uncertainty.  The  Supreme 
Court  of  the  United  States  has  divided  on 
the  question  of  the  situs  of  the  property  of 
the  Adams  Express  Co.  (Sanford  v.  Poe,  165 
U.  S.  194,  17  Sup.  Ct.  305,  41  L.  Ed.  683),  and 
of  the  coaches  of  the  Pullman  Palace  Car  Co. 
(Pullman's  Palace-Car  Co.  v.  Com.,  141  U.  S. 
18,  11  Sup.  Ct  876,  35  L  Ed.  618). 

Plaintiff  asserts  that  these  open  accounts 
— these  incorporeal  things — are  actually  situ- 
ated at  Schenectady,  N.  Y.,  and  are  not  actu- 
ally situated  In  New  Orleans,  La.  How  is 
plaintiff  going  to  prove  that  assertion?  Of 
course,  plaintiff  must  not  undertake  to  prove 


that  assertion  by  means  of  another  assertion. 
For  instance,  by  the  assertion  that  all  mova- 
bles are  situated  at  the  domicile  of  their  own- 
er, or,  as  the  Latin  maxim  expresses  it  "Mo- 
bilia  sequuntur  personam."  One  assertion 
cannot  prove  another.  Plaintiff  would  have 
to  prove  that  all  movables  are  situated  at 
the  domicile  of  their  owner.  We  know  that 
said  maxim  cannot  serve  as  a  guide  in  the 
matter  of  the  taxation  of  corporeal  movables. 
The  goods  which  plaintiff  keeps  on  hand  in  its 
warehouse  In  New  Orleans  are  situated  there 
for  the  purposes  of  taxation.  The  goods  are 
physically  present  to  indicate  their  situs.  The 
open  accounts  growing  out  of  the  same  busi- 
ness, and  representing  the  price  of  goods  sold 
out  of  the  same  warehouse  to  persons  resi- 
dent in  this  state,  are  Incorporeal,  and  hence 
as  to  them  the  truth  or  falsity  of  the  asser- 
tion that  they  are  situated  at  the  domicile  of 
their  owner  in  New  York  Is  not  so  easily  test- 
ed. But,  when  it  comes  to  fixing  their  situs 
for  the  purposes  of  taxation,  is  said  maxim  a 
safer  guide  in  their  case  than  hi  the  case  of 
the  goods? 

The  test  of  physical  presence  falling  us  In 
the  case  of  incorporeal  movables  for  ascertain- 
ing actual  or  juridical  situs,  what  other  test 
may  we  have  recourse  to?  The  learned  counsel 
for  plaintiff  have  not  suggested  a  single  one 
for  showing  that  these  open  accounts  are  ac- 
tually situated  in  Schenectady,  N.  Y.,  and  not 
in  New  Orleans,  La.  They  have  contented 
themselves  with  the  assertion  that  movables 
follow  the  person  of  their  owner,  and  with  ci- 
tation of  decisions  founded  upon  that  asser- 
tion, and  upon  absolutely  nothing  else. 

One  test  of  the  situation  of  a  thing  for  the 
purpose  of  its  taxation  is  the  inquiry:  At 
what  place  does  it  receive  the  protection  of 
the  law?  The  protection  of  the  law  and  tax- 
ation are  reciprocal.  For  the  purposes  of 
taxation,  a  thing,  as  a  general  proposition,  is 
situated  at  the  place  where  it  receives  the 
protection  of  the  law.  While  this  is  not  true 
where  the  situs  of  the  thing  is  merely  tempo- 
rary, It  is  true  where  the  situs  Is  permanent 
Cooley,  Taxation  (2d  Ed.)  pp.  1,  19;  A.  & 
E.  E.  vol.  27,  p.  581. 

Tested  by  the  foregoing,  the  open  accounts 
involved  In  this  case  are  situated  in  Louisi- 
ana. Not  only  they  are  dependent  upon  the 
laws  of  this  state  for  their  enforcement,  but 
also  they  receive  from  the  laws  of  this  state 
the  benefit  of  a  lien  or  privilege  upon  the 
thing  sold  for  the  security  of  their  payment. 
These  open  accounts  receive  directly  no  more 
protection  from  the  laws  of  New  York  than 
from  the  laws  of  China. 

In  the  case  of  Blackstone  v.  Miller,  188  U. 
S.  205,  23  Sup.  Ct.  278,  47  L.  Ed.  444,  where 
a  credit  was  sought  to  be  subjected  to  an  In- 
heritance tax,  the  Supreme  Court  of  the 
United  States  said: 

"We  shall  not  stop  to  discuss  this  aspect  of 
the  case,  because  we  prefer  to  decide  it  upon  a 
broader  view. 

"The  transfer  of  the  deposit  necessarily  de- 
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rands  upon  and  involves  the  law  of  New  York 

for  its  exercise,  or,  in  other  words,  if  the  trans- 
fer is  subject  to  the  power  of  the  state  of  New 
York,  then  New  York  may  subject  the  transfer 
to  a  tax.  But  it  is  plain  that  the  transfer  does 
depend  upon  the  law  of  New  York,  not  because 
of  any  theoretical  speculation  concerning  the 
whereabouts  of  the  debt,  but  because  of  the 
practical  fact  of  its  power  over  the  person  of 
the  debtor.  The  principle  has  been  recognized 
by  this  court  with  regard  to  garnishment  of  a 
domestic  debtor  of  an  absent  defendant.  What 
gives  the  debt  validity?  Nothing  but  the  fact 
that  the  law  of  the  place  where  the  debtor  is 
will  make  him  pay.  It  does  not  matter  that  the 
law  would  not  need  to  be  invoked  in  the  partic- 
ular case.  Most  of  us  do  not  commit  crimes,  yet 
we  nevertheless  are  subject  to  the  criminal  iaw, 
and  it  affords  one  of  the  motives  for  our  con- 
duct. So,  again,  what  enables  any  other  than 
the  very  creditor  in  proper  person  to  collect  the 
debt?  The  law  of  the  same  place.  To  test  it, 
suppose  that  New  York  should  turn  back  the 
current  of  legislation,  and  extend  to  debts  the 
rule  still  applied  to  slander,  that  'actio  persona- 
lis moritur  cum  persona,'  and  should  provide 
that  all  debts  hereafter  contracted  in  New  York 
and  payable  there  should  be  extinguished  by  the 
death  of  either  party.  Leaving  constitutional 
considerations  on  one  side,  it  is  plain  that  the 
right  of  the  foreign  creditor  would  be  gone. 

T'Power  over  the  person  of  the  debtor  confers 
jurisdiction,  we  repeat  And,  this  being  bo,  we 
perceive  no  better  reason  for  denying  the  right 
of  New  York  to  impose  a  succession  tax  owed 
by  its  citizens  than  upon  tangible  chattels  found 
within  the  state  at  the  time  of  the  death.  The 
maxim,  'Mobilia  sequuntur  personam,'  has  no 
more  truth  in  the  one  case  than  in  the  other. 
When  logic  and  the  policy  of  a  state  conflict 
with  a  fiction  due  to  historical  tradition,  the  fic- 
tion must  give  way." 

Other  tests  of  where  a  thing  is  situated 
are:  Where  may  it  be  seized  in  the  satisfac- 
tion of  the  debts  of  Its  owner?  Where  may 
actual  delivery  of  It  be  made  in  case  It  is 
sold?  And  where  is  the  legal  evidence  of 
its  existence  to  be  found,  In  case  its  existence 
Is  denied?  In  connection  with  the  first  of 
these  teats,  the  Supreme  Court  of  the  United 
States  held,  in  the  case  of  Chicago,  etc.,  R. 
Co.  y.  Sturm,  174  U.  S.  710,  19  Sup.  Ct  797, 
43  L.  Ed.  1144,  as  follows: 

"A  debt  may  be  attached  at  the  domicile  of 
the  debtor,  though  the  creditor's  domicile  is  in 
another  state." 

See,  also,  New  Orleans  v.  Stemple,  175  U. 
S.  309,  20  Sup.  Ct.  110,  44  L.  Ed.  181;  also 
Blackstone  v.  Miller,  1SS  U.  S.  189,  23  Sup. 
Ct.  277,  47  L.  Ed.  442,  444. 

Our  Code  of  Practice,  by  articles  245  and 
246,  expressly  provides  for  the  seizure  of 
debts  in  the  hands  of  the  debtor  by  writs  of 
attachment  and  fieri  facias  in  a  suit  against 
the  creditor. 

With  reference  to  the  second  of  the  above- 
mentioned  tests,  that  as  to  the  place  where 
actual  delivery  may  be  made,  our  Civil  Code 
(article  2643)  provides  that  the  transferee  of 
a  credit  is  possessed  of  it,  as  regards  third 
persons,  only  after  notice  of  the  transfer  hav- 
ing taken  place  has  been  given  to  the  debtor. 
Of  course  when  the  debtor  lives  in  this 
state,  such  notice  can  be  given  to  him  only 
in  this  state. 

The  third  of  the  above-mentioned  tests, 


that  as  to  where  the  legal  evidence  of  the 
existence  of  these  open  accounts  is  situated, 
shows  equally  that  these  open  accounts  are 
situated  here,  since  the  only  legal  evidence  of 
their  existence  Is  the  testimony  of  the  per- 
sons living  here,  who  alone  have  any  per- 
sonal knowledge  of  the  transactions  out  of 
which  they  have  grown. 

These  open  accounts  could  not  be  seized  by 
the  tax  collector  or  by  the  sheriff  at  the  home 
of  the  plaintiff.  If  plaintiff  sold  them,  actual 
delivery  of  them  could  not  be  made  there. 
Plaintiff  could  not  exhibit  there  any  evidence 
of  their  existence.  On  the  other  hand,  these 
open  accounts  could  be  seized  by  the  sheriff 
or  tax  collector  here,  by  garnishment  of  the 
debtors.  They  could  be  made  the  basis  of 
the  jurisdiction  of  our  courts  In  a  suit 
brought  here  against  the  absentee  plaintiff. 
Actual  delivery  could  be  made  of  them  here 
by  serving  notice  on  the  debtors.  The  only 
available  legal  evidence  of  their  existence 
is  here,  in  the  persons  of  the  only  witnesses 
having  personal  knowledge  of  the  transac- 
tions out  of  which  they  have  grown.  Now, 
can  It  be  said  that  a  thing  Is  actually,  and 
not  merely  Actively,  situated  at  a  place 
where  It  cannot  be  seized,  or  delivered— In- 
deed, where  no  evidence  whatever  of  It  ex- 
ists; and,  e  con  verso,  can  a  thing  be  said 
not  to  be  actually  situated  at  a  place  where 
it  can  be  seized,  and  where  actual  delivery 
of  it  can  be  made?  Dealing  with  a  case 
where  the  debt  was  on  a  note,  the  Supreme 
Court  of  the  United  States  said: 

"Now,  if  property  can  have  such  a  situs  with- 
in the  state  as  to  be  subject  to  seizure  and 
sale  on  execution,  it  would  seem  to  follow  that 
the  state  has  power  to  establish  a  like  situs 
within  the  state  for  purposes  of  taxation."  New 
Orleans  v.  Stemple,  175  U.  S.  316,  20  Sup.  Ct. 
115,  44  L.  Ed.  179. 

This  reasoning  applies  with  equal  force  to 
the  present  case,  since  the  credit  In  the  case 
is  equally  "subject  to  seizure." 

The  fact  that  credits  against  nonresident 
debtors  may  be  sold  at  the  domicile  of  the 
creditor  Is  adduced  as  proof  that  such  credits 
are  situated  at  the  domicile  of  the  creditor ; 
but  that  fact  only  proves  that  the  credits  are 
owned  there,  not  that  they  are  situated  there. 
In  like  manner  a  stock  of  goods,  or  a  planta- 
tion, situated  in  Louisiana,  may  be  sold  in 
New  York ;  but  that  does  not  prove  that  they 
are  situated  in  New  York. 

It  is  also  said  that  a  distinction  must  be 
made  between  the  credit  and  the  correspond- 
ing debt;  that  the  credit  is  situated  at  the 
domicile  of  the  creditor,  and  the  debt  at  the 
domicile  of  the  debtor;  that  the  credit  is 
property,  and  can  be  taxed;  but  the  debt  is 
not,  and  cannot  be  taxed.  But,  with  all  due 
deference,  this  is  a  mere  play  upon  words. 
The  credit  and  the  debt  are  one  thing.  When, 
the  sheriff  seizes  the  debt  under  garnishment, 
he  seizes  the  credit;  and  the  proof  of  it  is 
that,  if  the  garnishment  were  to  absorb  the 
debt,  there  would  be  no  credit  left 
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By  Action  these  credits  are  situated  at  tbe 
domicile  of  their  owner  in  New  York;  but  the 
taxing  power  does  not  deal  with  fiction.  It 
deals  with  fact  Sometimes  corporations  are 
doing  a  large  business  in  otber  states,  and  own 
a  great  deal  of  property  there,  wbile  having 
no  property  in  the  state  of  their  domicile. 
If  such  were  the  case  with  plaintiff,  and  tbe 
state  of  New  York  undertook  to  tax  these 
credits,  the  reality  of  the  situation  would  soon 
be  developed  in  tbe  inability  of  the  state  of 
New  York  to  make  its  taxes  good  otherwise 
than  by  garnishment  process  in  Louisiana. 
In  the  case  of  Kirtland  v.  Hotchkiss,  100  U. 
S.  491,  25  L.  Ed.  558,  where  the  state  of  Con- 
necticut levied  a  tax  upon  mortgage  bonds 
owned  by  a  resident  of  the  state,  but  held  and 
secured  in  Chicago,  111.,  the  tax  collector  was 
unable  to  satisfy  the  tax  by  recourse  against 
the  bonds,  and  had  to  seize  other  property  of 
the  tax  debtor  situated  In  Connecticut,  which 
had  already  borne  Its  just  share  of  taxation. 
If  the  tax  debtor  had  not  had  this  other  prop- 
erty, the  tax  could  have  been  made  good  only 
by  proceedings  In  Chicago  against  the  bonds. 

By  the  foregoing  argument  It  is  not  intend- 
ed to  deny  the  taxability  of  debts  at  the  dom- 
icile of  the  creditor,  nor  to  assert  that  the 
situs  of  a  debt  follows  the  debtor  wherever 
he  may  go,  nor  even  that  Isolated  debts  of 
every  kind  have  a  situs  at  the  domicile  of 
the  debtor,  although  this  last  proposition 
would  be,  we  are  aware,  the  logical  conclusion 
from  the  argument.  All  that  It  is  Intended  to 
show  is  that  In  the  law  of  taxation — that  is  to 
say,  according  to  the  reality  of  things — tbe 
maxim  "Mobilia  sequuntur  personam"  may  be 
as  misleading  with  respect  to  the  taxing  situs 
of  incorporeal  movables  as  it  Is  with  respect 
to  the  taxing  situs  of  corporeal  movables,  and 
that  such  a  thing  Is  possible  as  that  under 
certain  circumstances  a  debt  on  open  account 
should  have  a  situs  at  the  domicile  of  the 
debtor.  And  for  this  last  proposition  we  have 
tbe  authority  of  the  Supreme  Court  of  the 
United  States,  to  which  court  the  determina- 
tion of  such  a  question  naturally  belongs. 
In  Metropolitan  Life  Ins.  Co.  v.  New  Orleans, 
205  U.  S.  398,  27  Sup.  Ct  500,  51  L.  Ed.  855, 
that  exalted  tribunal,  speaking  of  the  above- 
quoted  statute  taxing  these  open  accounts, 
said: 

"The  evident  purpose  of  this  law  is  to  lay 
the  harden  of  taxation  equally  upon  those  who 
do  business  within  the  state.  It  requires  that, 
in  the  valuation  for  the  purposes  of  taxation 
of  property  of  mercantile  firms,  the  stocks, 
goods,  and  credits  shall  be  taken  into  account, 
to  the  end  that  the  average  capital  employed 
in  the  business  shall  be  taxed.  This  method  of 
assessment  is  applied  impartially  to  tbe  citi- 
zens of  the  state  and  to  the  citizens  of  other 
states  or  countries  doing  business,  personally 
or  through  agents,  within  tbe  state  of  Louisiana. 
To  accomplish  this  result  the  law  expressly 
provides  that  all  bills  receivable,  obligations, 
or  credits  arising  from  the  business  done  in 
this  state  shall  be  assessable  at  the  business 
domicile  of  the  resident  Thus  it  Is  clear  that 
the  measure  of  the  taxation  designed  by  the 
law  is  tbe  fair  average  of  the  capital  employed 
in   the  business.    Cash  and  credits  and  bills 


receivable  are  to  be  taken  into  account  merely 
because  they  represent  the  capital,  and  are  not 
to  be  omitted  because  their  owner  happens  to 
have  a  domicile  in  another  state.  The  law 
was  so  construed  by  the  Supreme  Court  of 
Louisiana,  where,  in  sustaining  the  assessment, 
it  was  said: 

"  There  can  be  no  doubt  that  the  seventh 
section  of  the  act  of  1898,  quoted  in  the  judg- 
ment of  the  district  court,  announced  the  policy 
of  the  state  touching  the  taxation  of  credits 
and  bills  of  exchange  representing  an  amount 
of  the  property  of  nonresidents,  equivalent  or 
corresponding  to  said  bills  or  credits,  which 
was  utilized  by  them  in  the  prosecution  of  their 
business  in  the  state  of  Louisiana.  The  evident 
object  of  the  statute  was  to  do  away  with  the 
discrimination  existing  in  favor  of  nonresidents 
as  against  residents,  and  place  them  on  an 
equal  footing.  The  statute  was  not  arbitrary, 
but  a  legitimate  exercise  of  legislative  power 
and  discretion.' " 

Since  the  above-quoted  statute  has  men- 
tioned open  accounts  by  name  among  the 
kinds  of  property  upon  which  a  tax  is  levied, 
and,  in  prescribing  the  duties  of  the  assessor, 
has  mentioned  open  accounts  by  name  among 
the  kinds  of  property  which  that  officer  Is  to 
Include  in  his  assessment  of  the  property  of 
nonresident  persons,  firms,  and  corporations 
doing  business  in  this  state,  and  since  it  Is  an 
undisputed  proposition  that  a  state  has  the 
power  and  right  to  tax  all  property  of  what- 
soever kind  permanently  or  Indefinitely  situ- 
ated within  its  limits,  and  since  the  assessment 
in  this  case  Is  not  of  transient  or  even  iso- 
lated, credits,  but  Is  of  the  average  amount  of 
the  credits  which  the  plaintiff  has  in  its  per- 
manent business  in  New  Orleans,  It  would 
seem  the  sole  question  tbat  could  arise  In  con- 
nection with  the  taxability  of  the  credits  in- 
volved In  this  case  would  be  that  of  whether 
or  not  they  are  situated  in  this  state.  But 
a  good  many  decisions,  in  discussing  the  taxa- 
bility of  credits,  have  attached  Importance  to 
the  manner  in  which  the  credits  are  evidenced. 

For  our  part,  we  are  unable  to  see  what  the 
manner  in  which  a  credit  is  evidenced  has  to 
do  with  its  taxability.  The  proposition  being 
conceded  tbat  a  state  has  the  right  to  tax  all 
property  situated  within  Its  limits,  the  tax- 
ability of  a  credit  should  depend  upon  its  be- 
ing situated  or  not  within  the  state,  and  not 
upon  Its  being  evidenced  or  not  in  any  particu- 
lar manner.  The  credit  Is  one  thing,  tbe  evi- 
dence of  it  is  another  thing,  and,  as  has  been 
said  by  the  Supreme  Court  of  the  United 
States  In  a  number  of  decisions,  the  tax  is  on 
the  credit,  not  on  the  evidence  of  it.  We  do 
not  see  why  the  form  of  a  credit  should  have 
anything  more  to  do  with  its  taxability  than 
the  form  of  a  horse  has  to  do  with  his  tax- 
ability.' 

Of  course,  the  case  Is  entirely  different 
where  the  credit  has  become,  as  it  were, 
merged  in  tbe  evidence  of  it  so  that  the  mere 
evidence  has  itself  become  property,  and  is 
itself  the  thing  upon  which  the  tax  Is  levied, 
as  In  the  case  of  bank  notes,  etc.  Tbe  form 
is  then  all-important.  In  the  case  of  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  21 
L.  Ed.  179,  the  Supreme  Court  of  the  Uulted 
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States  likened  credits  of  tbat  kind  to  corporeal 
property,  which  is  taxable  wherever  situated. 
But  the  court  In  that  case  made  a  broad  dis- 
tinction between  credits  of  that  kind  and  all 
other  kinds  of  credits,  which  are  mere  credits 
the  evidence  whereof  has  not  Itself  .become 
property.   The  court  said: 

"But  other  personal  property,  consisting  of 
bonds,  mortgages,  and  debts  generally,  has  no 
situs  independent  of  the  domicile  of  the  owner." 

This  distinction  here  made  by  the  court  is 
not  between  debts  evidenced  by  writing  and 
debts  not  evidenced  by  writing,  but  between 
credits  whereof  the  evidence  is  by  custom  and 
usage  treated  as  being  In  itself  property,  such 
as  bank  notes,  etc.,  and  credits  of  all  other 
kinds,  the  evidence  whereof  is  not  by  custom 
and  usage  treated  as  being  in  itself  property. 
All  credits  of  the  latter  description — that  is  to 
say,  "bonds,  mortgages,  and  debts  generally" 
— are  placed  by  the  court  on  the  same  plane, 
In  the  same  category,  and  are  said  to  have  no 
situs  Independently  of  the  domicile  of  the 
owner. 

We  could  understand  that  the  manner  In 
which  the  debt  was  evidenced  would  be  sig- 
nificant, If  the  situs  of  the  evidence  of  the 
debt  were  taken  to  be  the  situs  of  the  debt, 
or  even  an  indication  of  the  situs  of  the  debt 
But  this  is  not  so.  In  the  case  of  Kirtland 
v.  Hotchkiss,  100  U.  S.  491,  25  L.  Ed.  558, 
where  a  debt  was  evidenced  by  bonds  secured 
by  mortgage  on  property  situated  in  Chicago, 
111.,  and  held  there,  the  situs  of  the  debt  was 
held  to  be  in  the  state  of  Connecticut,  at  the 
domicile  of  the  owner.  In  Savings  &  Loan 
Society  v.  Multnomah  County,  169  U.  S.  426, 
18  Sup.  Ct.  392,  42  L.  Ed.  803,  the  court  held 
that  a  mortgage  debt  was  taxable  in  the 
state  where  the  debtor  resided  and  the  prop- 
erty upon  which  the  mortgage  rested  was  sit- 
uated, although  the  bonds  evidencing  the  debt 
were  constantly  owned  and  held  outside  of 
the  state.  In  Buck  v.  Beach,  206  U.  S.  392, 
27  Sup.  Ct.  712,  51  L.  Ed.  1106,  mortgage 
notes  belonging  to  a  resident  of  New  York, 
but  in  the  possession  of  an  agent  in  Indiana, 
were  held  to  have  their  situs  In  Ohio,  where 
they  were  due  and  secured  by  mortgage,  and 
to  be  taxable  there,  and  not  in  Indiana.  In 
Metropolitan  Life  Ins.  Co.  v.  Board  of  As- 
sessors, 115  La.  698,  39  South.  846,  9  L.  R. 
A.  (N.  S.)  1240,  116  Am.  St.  Rep.  179,  promis- 
sory notes  due  by  residents  of  this  state,  but 
owned  and  held  in  New  York,  were  held  to 
be  taxable  here.  Thus  it  is  seen  that  the 
written  evidence  of  the  debt,  not  only  does 
not  determine  the  situs  of  the  debt,  but  can 
have  no  Influence  in  fixing  it  In  the  two 
last-mentioned  cases  both  the  creditor  and 
the  evidence  of  the  debt  were  out  of  the  tax- 
lug  state.  Where  the  debt  is  evidenced  by 
writing,  but  the  evidence  Is  situated  out  of 
the  taxing  state,  the  fact  of  its  being  so  evi- 
denced ought  logically  to  detract  from  and 
not  add  to  Its  taxability  in  the  taxing  state, 
for  it  ought  to  be  an  additional  indication 
of  its  not  being  situated  in  the  taxing  state. 


Again,  we  could  understand  that  there 
would  be  a  difference  between  debts  evidenc- 
ed by  writing  and  those  not  so  evidenced, 
with  regard  to  their  taxability,  if  the  statute 
Imposing  the  tax  made  such  a  distinction; 
but  it  does  not  It  Imposes  the  tax  upon 
open  accounts  by  name,  and,  in  prescribing 
the  duty  of  assessors,  requires  open  accounts 
by  name  to  be  assessed. 

Is  this  court  to  hold  this  statute  to  be  con- 
stitutional, In  so  far  as  It  taxes  such  credits 
as  are  evidenced  by  writing,  although  the 
writing  is  situated  in  another  state,  as  was 
done  in  the  Metropolitan  Life  Ins.  Co.  Case, 
and  unconstitutional  In  so  far  as  it  taxes 
credits  whereof  the  evidence,  although  not 
in  writing.  Is  situated  in  this  state,  in  the 
persons  who  alone  have  personal  knowledge 
of  the  transaction  out  of  which  the  credits 
have  grown?  If  we  did  this,  we  should  be 
making  the  constitutionality  of  the  statute 
depend,  not  upon  the  credit  being  situated 
or  not  within  this  state,  but  upon  Its  being 
evidenced  or  not  by  writing.  We  should  be 
adopting  a  distinction  not  made  by  the  stat- 
ute, not  made  by  the  Constitution,  not  found- 
ed upon  the  nature  of  things,  but  simply  of 
our  own  fabrication. 

This  would  not  be  true,  we  repeat  if  the 
situs  of  the  evidence  of  the  debt  determined 
the  situs  of  the  debt  The  fact  of  there  be- 
ing written  evidence  would  then,  we  repeat, 
be  all-Important  The  court  in  ascertaining 
the  situs  of  the  debt  would  inquire  where 
was  the  situs  of  its  evidence.  But,  as  al- 
ready stated,  the  decisions  are  all  to  the  ef- 
fect that  the  tax  is  on  the  debt  and  not  on 
the  evidence  of  it  (except  in  the  case  of  cer- 
tain evidences  of  debt  which  are  themselves 
property),  and  that  the  situs  of  the  evidence 
does  not  determine,  or  even  indicate,  the  situs 
of  the  debt 

The  decisions  of  this  court  in  Blueflelds 
Banana  Co.  v.  Board,  49  La.  Ann.  43,  21 
South.  627,  Parker  v.  Strauss,  49  La.  Ann. 
1173,  22  South.  329,  Comptolr  National  d'Es- 
compte  v.  Board,  52  La.  Ann.  1319,  29  South. 
801,  Metropolitan  Life  Ins.  Co.  v.  Board  of 
Assessors,  115  La.  698,  39  South.  846,  9  L.  R, 
A.  (N.  S.)  1240,  116  Am.  St  Rep.  179,  and 
Monongahela  Coal  &  Coke  Co.  v.  Board,  115" 
La.  564,  39  South.  601,  2  L.  R  A  (N.  S.)  637, 
112  Am.  St.  Rep.  275,  were  not  put  on  the 
ground  that  the  credits  there  involved  were 
evidenced  by  writing,  but  on  the  broad  ground 
that  said  credits  represented  capital  engaged 
in  business  in  this  state,  and  receiving  the 
protection  of  the  laws  of  this  state,  and  there- 
fore taxable  in  this  state. 

These  decisions  are  a  departure  from  the 
earlier  Jurisprudence,  but  they  are  in  accord 
with  the  later  jurisprudence  of  the  country. 
Thus  in  the  recent  work  of  Gray  on  Limita- 
tions to  Taxing  Power,  p.  89,  we  find  the 
following: 

"In  other  recent  cases  it  has  been  held  that 
credits  in  the  form  of  notes,  choses  in  action, 
and  book  accounts,  belonging  to  a  foreign  cor- 
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poration  doing  business  in  the  taxing  state, 
which  credits  resulted  from  its  business  opera- 
tions in  the  state,  are  taxable." 

In  other  recent  works  we  find  the  follow- 
ing: 

MA  foreign  corporation,  which  is  liable  for 
personal  taxation  for  sums  invested  in  business 
in  this  state,  is  taxable  upon  credits  and  bills 
receivable  which  are  in  this  state  and  are  due 
the  corporation  for  merchandise  sold  by  it  in 
the  transaction  of  business  in  this  state." 
Hammond  on  Taxation  of  Business  Corpora- 
tions, p.  22,  par.  29. 

"And  it  is  well  settled  that  choses  in  action, 
whether  book  accounts,  promissory  notes,  or 
other  credits  due  in  the  regular  course  of  busi- 
ness carried  on  by  a  foreign  corporation  within 
a  state,  are  taxable."  Beale  on  Foreign  Corpo- 
rations, p.  647,  §  488. 

The  earlier  jurisprudence  of  this  state  was 
founded  upon  the  doctrine  that  the  situs  of 
personal  property  is  at  the  domicile  of  the 
owner,  or,  as  expressed  by  the  Latin  maxim, 
"Mobilia  sequuntur  personam."  In  the  lead- 
ing case  of  Barber  Asphalt  Co.  v.  City,  41 
La.  Ann.  1015,  6  South.  794,  which  involved 
paving  certificates,  a  kind  of  credits  evidenced 
by  writings  having  almost  the  probative 
force  of  judgments,  the  court  held  broadly 
that  credits  could  have  no  situs  elsewhere 
than  at  the  domicile  of  the  owner;  and  the 
decisions  of  Liverpool,  London  &  Globe  Ins. 
Co.  v.  Board,  44  La.  Ann.  760,  11  South.  91, 
16  L.  R.  A.  56,  Id.,  51  La.  Ann.  1028,  25  South. 
970,  45  L.  R.  A.  524,  72  Am.  St.  Rep.  483, 
Ralley  v.  Assessors,  44  La.  Ann.  766, 11  South. 
93,  and  Clason  v.  City,  46  La.  Ann.  1,  14 
South.  306,  are  founded  upon  the  same  doc- 
trine. 

Those  cases  lose  their  authority  when  It  is 
shown  that  the  doctrine  of  "mobilia  sequun- 
tur personam,"  upon  which  alone  they  are 
founded,  can  be  of  no  utility  in  fixing  the 
situs  of  movables,  whether  corporeal  or  In- 
corporeal, with  reference  to  their  taxability. 
This  Is  so  because,  as  Is  incontestably  estab- 
lished by  the  later  decisions,  the  said  doctrine 
is  not  founded  upon  the  nature  of  things,  but 
Ib  simply  a  legal  fiction,  adopted  arbitrarily 
by  the  courts  for  convenience  in  the  settle- 
ment of  estates,  and,  being  a  fiction,  cannot 
be  set  tip  for  staying  the  hand  of  the  taxing 
power,  which,  as  said  by  Cooley,  Tax.  p.  19, 
levies  upon  whatever  property  may  be  with- 
in Its  reach.  When  property,  corporeal  or 
incorporeal,  is  proposed  to  be  withdrawn 
from  under  the  operation  of  the  taxing  pow- 
er— that  is  to  say,  of  the  sovereignty— of  n 
state,  the  question  is  not  as  to  where  it  is 
Actively  situated,  but  as  to  where  it  is  actual- 
ly situated,  or,  in  other  words,  as  to  whether 
it  is  within  reach.  A  horse,  or  a  stock  of 
goods,  in  New  York,  cannot  be  taxed  in  Lou- 
isiana, because  it  is  not  within  reach  of  the 
sovereignty  of  the  state  of  Louisiana.  But 
it  will  not  do  to  say  that  the  sovereignty  of 
the  state  of  Louisiana,  In  its  need  for  reve- 
nue, cannot  reach  the  accounts  Involved  in 
this  case,  when  the  same  accounts  are  with- 
in the  reach  of  the  civil  sheriff  of  the  parish 
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of  Orleans,  right  here  In  New  Orleans,  at  the 
suit  of  any  private  creditors  of  plaintiff. 

In  the  recent  case  of  Blackstone  v.  Miller, 
188  U.  S.  205,  23  Sup.  Ct  277,  47  L.  Ed.  439, 
the  matter  involved  was  the  right  of  the 
state  of  New  York  to  levy  an  inheritance  tax 
upon  two  credits  inherited  by  a  resident  of 
the  state  of  Illinois,  one  growing  out  of  a 
deposit  of  money  in  bank,  and  the  other  out 
of  an  ordinary  debt  for  money,  in  the  state 
of  New  York.  In  discussing  the  case  the 
court  said: 

"Power  over  the  person  of  the  debtor  confers 
jurisdiction,  we  repeat.  And,  this  being  so,  we 
perceive  no  better  reason  for  denying  the  right 
of  New  York  to  impose  a  succession  tax  on 
debts  owed  by  its  citizens  than  upon  tangible 
chattels  found  within  the  state  at  the  time  of 
the  death.  The  maxim,  'Mobilia  sequuntur  per- 
sonam,' has  no  more  truth  in  the  one  case  than 
in  the  other.  When  logic  and  the  policy  of  a 
state  conflict  with  a  fiction  due  to  historical 
tradition,  the  fiction  must  give  way." 

In  Chicago,  etc.,  R.  Co.  v.  Sturm,  174  U.  S. 
712,  19  Sup.  Ct.  800,  43  L.  Ed.  1144,  the  Su- 
preme Court  of  the  United  States  in  dis- 
cussing the  situs  of*  a  debt  said: 

"A  debt  may  be  as  valuable  as  tangible  things. 
It  is  not  capable  of  manual  seizure,  as  they 
are;  but  no  more  than  they  can  it  be  appro- 
priated by  attachment  without  process  and  the 
power  to  execute  process.  A  notice  to  a  debtor 
must  be  given,  and  can  only  be  given  and  en- 
forced where  he  is.  This,  as  we  have  already 
said,  is  a  necessity,  and  it  cannot  be  evaded  by 
the  insistence  upon  fiction  or  refinements  about 
situs  or  the  rights  of  the  creditor.  Of  course, 
the  debt  is  the  property  of  the  creditor ;  and,  be- 
cause it  is,  the  law  seeks  to  subject  it,  as  it 
does  other  property,  to  the  payment  of  his 
creditors.  If  it  can  be  done  in  any  way  than 
by  process -against  and  jurisdiction  of  his  debtor, 
that  way  does  not  occur  to  us." 

In  New  Orleans  v.  Stemple,  175  U.  S.  318, 
20  Sup.  Ct.  113,  44  L.  Ed.  179,  the  Supreme 
Court  of  the  United  States  quoted  approvingly 
from  the  case  of  Wilcox  v.  Ellis,  14  Kan.  588, 
19  Am.  Rep.  107,  as  follows: 

"The  power  of  the  state  to  tax  a  citizen  and 
resident  of  Kansas  on  money  due  him  in  Illi- 
nois, evidenced  by  a  note,  which  is  left  in  Illi- 
nois for  collection,  was  denied,  the  court  saying, 
after  referring  to  the  maxim,  'Mobilia  sequun- 
tur personam  : 

"This  maxim  is  at  most  only  a  legal  fiction; 
and  Blackstoue,  speaking  of  legal  fictions,  says: 
'This  maxim  is  invariably  observed,  that  no 
fiction  shall  extend  to  work  an  injury:  its 
proper  operation  being^  to  prevent  a  mischief  or 
remedy  an  inconvenience  that  might  result 
from  the  general  rule  of  law.'  3  Bl.  Com.  43. 
Now,  as  the  state  of  Illinois,  and  not  Kansas, 
must  furnish  plaintiff  with  all  the  remedies  that 
he  may  have:  for  the  enforcement  of  his  rights 
connected  with  said  notes,  debts,  etc.,  it  would 
seem  just,  if  said  debt  is  to  be  taxed  at  all, 
that  the  state  of  Illinois,  and  not  Kansas,  should 
tax  it,  and  that  we  should  not  resort  to  legal 
fictions  to  give  the  state  of  Kansas  the  right  to 
tax  it." 

And  to  this  the  Supreme  Court  of  the  Unit- 
ed States  added: 

"The  decisions  of  the  highest  courts  of  New 
York  are  to  the  same  effect." 

In  State  Board  of  Assessors  v.  Couiptoir 
National  d'Escompte,  191  U.  S.  399,  24  Sup. 
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Ct.  113,  48  L.  Ed.  237,  the  Supreme  Court  of 
the  United  States  said: 

"The  maxim,  'Mobilia  sequantur  personam, 
which  was  applied  in  the  court  below  as  for- 
bidding taxation  of  the  checks  in  the  hands 
of  the  agent  in  New  Orleans,  has  been  frequent- 
ly held  to  be  but  a  fiction  of  law,  having  its 
origin  in  considerations  of  general  convenience 
and  public  policy,  and  not  to  be  applied  to  limit 
and  control  the  right  of  the  state  to  tax  prop- 
erty within  the  jurisdiction;  it  being  intended 
to  permit  the  owner  to  deal  with  his  person- 
alty according  to  the  law  of  his  domicile,  and 
to  make  testamentary  disposition  of  it  accord- 
ing to  the  law  where  he  is,  rather  than  that  of 
the  situs  of  the  property.  It  was  intended  for 
convenience,  and  not  to  be  controlling  where 
justice  does  not  demand  it." 

To  the  same  effect  are  the  decisions  of  this 
court  in  the  cases  of  Metropolitan  Life  Ins. 
Co.  and  Monongahela  River  Coal  &  Coke  Co., 
supra. 

We  fall  entirely  to  understand  how  It  can 
be  said  that  these  open  accounts  are  not  with- 
in the  reach  of  the  taxing  power  of  the  state, 
when  they  are  within  the  reach  of  the  civil 
sheriff  of  the  parish  of  Orleans  at  the  suit  of 
any  ordinary  creditor  of  plaintiff,  and  are 
within  the  reach  of  the  tax  collector,  who 
could,  by  regular  recourse  against  them,  real- 
ize out  of  them  the  taxes  imposed  upon  them. 
Why  the  open  accounts  should  be  sufliciently 
tangible  and  concrete  to  be  taxable  when  due 
to  residents,  and  too  intangible  and  abstract 
for  undergoing  the  same  process  when  due  to 
nonresidents,  we  are  utterly  unable  to  under- 
stand, except  on  the  theory  of  "mobilia  se- 
quuntur  personam,"  which,  as  shown  above,  is 
as  thoroughly  exploded  in  the  law  of  taxation 
as  the  theory  of  nature  abhorring  a  vacuum 
is  exploded  in  the  law  of  physics. 

We  conclude  that  the  open  accounts  assess- 
ed In  the  case  are  part  of  the  capital  of  the 
plaintiff  invested  in  business  in  this  state,  and 
as  such  are  taxable  In  this  state. 

Judgment  affirmed. 

NICHOLLS,  J.,  concurs  in  the  decree. 
MONROE,  J.,  dissents. 

LAND,  J.  I  concur  in  the  decree  on  the 
ground  that  the  tax  is  on  capital  invested  in 
this  state. 

BREAUX,  C.  J.  For  the  reasons  assigned 
in  my  dissenting  opinion  this  day  handed 
down  in  the  case  of  National  Fire  Insurance 
Company  v.  Board  of  Assessors  et  al.  (No.  16,- 
745)  121  La.  — ,  46  South.  117,  I  dissent 


(121  La.) 

No.  17,004. 

TRICHE  v.  LABICHE  et  al. 

(Supreme  Court  of  Louisiana.    Feb.  19,  1908.) 

1.  Elections— Primary  Election— Contest— 
"Party  Aggrieved." 

Where,  on  the  hearing  of  a  protest  against 
a  primary  election,  the  parish  committee  can- 
vassing the  returns  sustained  the  protest  and 
ordered  a  new  election,  whereupon  plaintiff, 
claiming  to  have  been  nominated,  instituted  pro- 


ceedings against  defendant  to  contest  such  rul- 
ing, in  which  defendant  appeared  and  resisted 
plaintiffs  claims,  defendant  could  not  object 
that  plaintiff  was  not  entitled  to  institute  the 
proceeding,  because  he  was  not  a  "party  ag- 
grieved," within  Acts  1906,  p.  66,  No.  49,  au- 
thorizing the  party  aggrieved  by  the  result  de- 
clared by  a  parish  committee  to  prosecute  such 
proceeding,  for  the  reason  that  defendant  had 
not  been  declared  the  nominee,  and  therefore 
should  not  have  been  sued. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  273,  278;  vol.  8,  pp. 
7569,  7570.] 

2.  Same — Acquiescence  in  Decision. 

Where  a  parish  committee,  canvassing  re- 
turns of  a  primary  election,  sustained  a  protest, 
declared  the  election  void,  and  ordered  a  new 
one,  the  fact  that  plaintiff,  the  majority  can- 
didate, thereafter  made  an  unconditional  depos- 
it required  for  the  new  election  did  not  consti- 
tute an  acknowledgment  of  the  correctness  of 
the  committee's  decision,  so  as  to  preclude  him 
from  contesting  it. 

3.  Same— Right  of  Contest  —  Registration 
Roll— Possession. 

Where  an  incumbent  of  the  office  of  clerk 
of  court  was  a  candidate  for  re-election,  he  was 
not  precluded  from  contesting  an  order  of  the 
parish  committee  setting  aside  a  primary  elec- 
tion at  which  he  was  nominated  for  such  office, 
and  ordering  a  new  election,  by  the  fact  that  he 
had  taken  to  his  house  and  kept  there  for  sev- 
eral months  the  permanent  registration  roll; 
there  being  no  evidence  that  he  acted  from  an 
improper  :  .otive,  or  exercised  any  influence  on 
the  election,  it  also  appearing  that  the  original 
of  the  permanent  roll  was  in  the  courthouse,  ac- 
cessible at  all  times  for  making  out  the  poll 
books,  and  it  not  appearing  that  such  books  were 
made  out  differently  from  what  they  would 
have  been  if  the  permanent  roll  bad  not  been 
so  removed. 

4.  Same — Proceedings— Joinder  of  Pasties 
—Time  to  Answer. 

Acts  1906,  p.  66,  No.  49,  regulating  prima- 
ry elections,  provides  for  a  contest  on  an  order 
to  show  cause  filed  within  24  hours,  and  re- 
quires that  the  same  be  tried  and  decided  by 
the  trial  court  within  3  days  after  filing,  and 
that  it  shall  be  decided  on' appeal  within  5  days 
after  decision  in  the  lower  court.  On  a  contest 
plaintiff  obtained  an  order  to  show  cause,  which 
was  served  on  his  opponent,  but  not  on  the 
chairman  of  the  parish  committee,  by  whom  the 
order  setting  aside  the  election  and  ordering  a 
new  one  had  been  made.  Plaintiff,  at  the  trial, 
on  ascertaining  that  the  answer  filed  had  not 
been  for  all  the  defendants,  asked  leave  to  join 
the  chairman  of  the  committee,  whereupon  an 
order  to  show  cause  was  issued  and  immediately 
served  on  the  chairman,  who  was  in  court,  and 
who  thereupon  employed  the  attorney  who  was 
representing  the  defendant  to  represent  him. 
The  chairman  had  no  personal  interest  in  the 
matter,  and  his  only  answer  could  consist  of 
the  grounds  on  which  the  committee  had  set 
aside  the  election.  Held,  that  the  court  prop- 
erly required  him  to  answer  instanter,  notwith- 
standing his  protest. 

5.  Same— Right  of  Contest— Order  Declar- 
ing New  Election. 

Acts  1906,  p.  66,  No.  49,  regulating  primary 
elections,  prescribes  the  duties  of  a  parish  com- 
mittee in  canvassing  the  votes,  and  provides  that 
any  candidate  feeling  aggrieved  at  the  result  of 
the  primary  shall  immediately  file  a  written  pro* 
test,  and  shall  have  the  right  to  have  the  same 
reviewed  by  a  court  of  competent  jurisdiction, 
by  an  order  to  show  cause,  directed  to  the  per- 
son declared  by  the  committee  to  be  the  nominee, 
why  the  action  of  the  committee  should  not  be 
reversed,  and  the  relief  asked  for  granted,  which 
proceeding  shall  be  tried,  and  appeal  taken  in 
case  the  decision  is  unsatisfactory.  Held,  that 
such  section  is  not  limited  to  a  case  where  the 
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parish  committee  has  declared  some  candidate 
to  be  the  nominee,  but  confers  jurisdiction  of  a 
proceeding  to  contest  an  order  by  the  parish 
committee  setting  aside  a  primary  election  for 
alleged  invalidity  and  ordering  a  new  one. 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  St  Charles;  Prentice 
Ellis  Edrlngton,  Judge. 

Primary  election  contest  by  J.  O.  Trlche 
against  S.  H.  Lablche  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirmed. 

See  45  South.  648. 

John  Curd  Wlckliffe,  for  appellants.  Rob- 
ert James  Perkins  and  James  Wilkinson,  for 
appellee. 

PROVOSTT,  J.  The  plaintiff,  J.  C.  Trlche, 
and  one  of  the  defendants,  S.  H.  Labiche, 
were  the  candidates  for  the  office  of  clerk  of 
court  of  the  parish  of  St.  Charles  at  the  Dem- 
ocratic primary  election  on  the  28th  of  Janu- 
ary, 1908. 

The  Democratic  parish  committee  met  at 
the  courthouse  on  January  31,  1908,  for  the 
purpose  of  canvassing  the  returns  and  pro- 
mulgating the  result,  when  S.  H.  Labiche, 
plaintiff's  competitor,  appeared  before  the 
committee  and  protested  against  the  election, 
and  asked  the  committee  to  order  a  new  elec- 
tion, on  the  ground  that  the  election  of  the 
28th  of  January  had  not  been  legal. 

The  reasons  assigned  for  the  Illegality  of  the 
election  are  precisely  the  same  which  were 
urged  by  Thomas  B.  Sellers,  candidate  for  the 
office  of  sheriff,  In  a  protest  before  the  same 
committee  on  the  same  occasion  with  refer- 
ence to  the  same  election,  which  were  consid- 
ered by  this  court  In  the  case  of  Madere  v. 
Sellers  (recently  decided)  45  South.  785,  ex- 
cept that  said  reasons  were  assigned  by  Sel- 
lers only  as  against  four  of  the  five  precincts 
of  the  parish,  whereas  Labiche  assigned  them 
agnlnst  all  five  of  the  precincts. 

The  committee  sustained  the  protest,  and 
declared  the  election  not  to  have  been  legal, 
and  ordered  a  new  primary  to  be  held. 

Act  No.  49,  p.  66,  of  1906,  Is  the  law  which 
regulates  primary  elections,  and  prescribes 
the  forms'and  duties  of  the  parish  committee, 
and  the  course  to  be  followed  by  a  candidate 
having  occasion  to  complain  of  any  action  on 
Its  part.  Section  25  provides  that  the  chair- 
man of  the  parish  committee  shall  receive  the 
returns,  and  tabulate  them,  and  at  12  o'clock 
on  the  third  day  after  the  election  submit  the 
result  to  the  committee,  which  shall  meet  at 
the  courthouse  for  that  purpose,  and  that: 

"Any  candidate  feeling  aggrieved  at  the  result 
of  the  said  primary  shall  then  and  there  file  his 
written  protest  setting  forth  in  detail,  clearly 
and  distinctly,  his  grievances,  and  the  commit- 
tee shall  immediately  proceed  to  hear  and  decide 
the  same  and  proclaim  the  results  of  said  pri- 
mary, provided,  however,  that  any  candidate 
feeling  aggrieved  by  the  decision  of  the  commit- 
tee shall  nave  the  right  to  have  same  reviewed 
bj  a  court  of  competent  jurisdiction,  and  the 
procedure,  trial  and  appeal  shall  be  the  same  as 
hereinbefore  provided  for  review  of  decisions 
rendered  by  committees  in  relation  to  nomina- 
tion of  candidates  for  state  officers." 


The  provision  here  referred  to  with  regard 
to  state  officers  Is  contained  in  a  preceding 
paragraph  of  the  same  section,  and  reads : 

"Provided,  however,  that  any  candidate  feel- 
ing aggrieved  by  the  decision  of  the  committee 
shall  have  the  right  to  have  same  reviewed  by 
a  court  of  competent  jurisdiction,  and  provided 
further  that  he  shall,  within  twenty-four  hours 
after  the  decision  of  the  committee,  apply  to 
said  court,  which  shall  issue  a  rule  requiring  the 
person  declared  by  the  committee  to  be  the  nom- 
inee of  the  party  to  show  cause,  within  forty- 
eight  hours,  why  the  action  of  the  committee 
should  not  be  reversed  and  set  aside  and  the  re- 
lief asked  for  granted,  which  rule  shall  be  tried 
and  decided,  and  the  judgment  therein  signed, 
either  in  open  court  or  at  chambers,  within 
three  days  thereafter.  An  appeal  from  such  de- 
cision may  be  granted  on  simple  motion  with- 
out citation,  and  shall  be  heard  on  the  original 
record  and  testimony  and  finally  decided  with- 
in five  days  from  the  rendition  of  the  judgment 
of  the  court  of  first  instance ;  and  should  case 
not  be  so  finally  decided  on  appeal  within  said 
delay,  then  the  decision  of  said  committee  shall 
be  final  and  effective." 

On  February  1,  1908— that  is  to  say,  in 
time— the  plaintiff,  Trlche,  filed  his  petition 
in  the  instant,  case  for  the  review  of  the  said 
action  of  the  parish  committee.  He  alleged 
the  facts  already  herein  stated,  aud  alleged, 
further,  that  the  said  election  had  been  legal 
and  that  the  result  of  the  vote  had  been  as 
follows : 

Triche.  Labiche. 

First   Ward   00    33 

Second    "    81    30 

Third      *'    4    26 

Fourth    "    40    13 

Fifth       "    2    27 

Totals    187    129 

— and  that  therefore  he  had  received  a  major 
ity  of  the  votes  at  said  election,  and  had  been 
nominated. 

And  he  prayed  that  the  said  Labiche,  and 
the  chairman  and  each  of  the  members  of  the 
parish  committee,  be  prdered  to  show  cause 
on  a  day  and  hour  to  be  fixed  by  the  court 
why  the  action  of  said  committee  should  not 
be  reviewed  and  set  aside,  and  the  petitioner 
declared  the  nominee  of  the  Democratic  Party 
for  the  office  of  clerk  of  court. 

The  judge  was  absent  from  the  parish.  In 
bis  absence  the  deputy  clerk  of  court  made 
an  order  directing  the  defendants  to  show 
cause  as  prayed  in  the  petition.  The  plaintiff 
was  the  clerk  of  court,  and  the  deputy  who 
made  this  order  was  his  deputy.  In  response 
to  the  order,  all  the  defendants  appeared  and 
filed  exceptions  and  answers.  On  the  return 
of  the  judge  to  the  parish,  the  plaintiff  ap- 
plied to  him  for  an  order  similar  to  that 
which  had  been  signed  by  the  deputy  clerk. 
The  Judge  refused,  on  the  ground  that  the  ap- 
plication came  too  late.  The  matter  came  to 
this  court  on  appeal,  and  the  judge  was  di- 
rected by  this  court  to  sign  the  order  and  he 
accordingly  did  so.  See  Trlche  v.  Labiche 
(No.  16,989)  45  South.  548,  and  Vial  v.  Elfer 
(No.  16,988)  45  South.  545,  on  the  docket  of 
this  court.  The  judge's  order  granting  the 
rule  to  show  cause  reads: 
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"Let  this  petition  be  filed,  and  let  Sidney  II. 
Labiche  et  al.  be  ordered,"  etc 

Service  of  this  order  was  accepted  by  S.  H. 
Labiche,  but  was  neither  made  on,  nor  accept- 
ed by,  the  other  defendants.  On  the  day  on 
which  the  role  was  made  returnable,  name- 
ly, February  13th,  Labiche,  through  counsel, 
filed  exceptions  and  an  answer.  The  other  de- 
fendants made  no  appearance.  The  trial  was 
proceeded  with,  and  evidence  was  heard  on 
the  exceptions.  These  were  overruled,  and 
thereupon,  the  case  coming  up  for  trial  on  the 
merits,  the  parties  agreed  that  the  same  evi- 
dence should  be  considered  as  having  been 
taken  in  it  which  had  been  taken  in  the  case 
of  A.  Madere  v.  Thos.  B.  Sellers,  the  trial 
of  which  had  Just  been  completed,  and  which 
involved  the  same  facts;  the  only  difference 
being  that  the  contest  there  was  over  the  of- 
fice of  sheriff. 

Up  to  this  point  the  counsel  for  plaintiff 
had  been  under  the  impression,  It  seems,  that 
the  counsel  who  represented  Labiche  was 
also  representing  the  chairman  of  the  com- 
mittee and  the  other  defendants,  and  that 
the  answer  which  had  been  filed  had  been 
for  all  the  defendants.  Ascertaining,  how- 
ever, that  such  was  not  the  fact,  counsel  for 
plaintiff  asked  leave  to  dictate  Immediately 
to  the  stenographer  a  motion  and  order  re- 
quiring the  chairman  of  the  committee  to 
show  cause  instanter  why  the  relief  asked 
for  in  the  petition  should  not  be  granted,  and 
asked,  furthermore,  that  after  taking  down 
the  dictation  the  stenographer  should  be  al- 
lowed to  retire  and  typewrite  the  motion  and 
order  for  immediate  service  upon  the  said 
chairman.  The  counsel  for  Labiche  protest- 
ed vigorously  against  such  summariness,  but 
the  court  granted  the  request,  and  the  ste- 
nographer accordingly  retired.  Thereupon 
the  counsel  for  Labiche  stated  that  he  had 
Just  then  been  employed  by  the  chairman  of 
the  committee,  and  that  he  protested  against 
his  client  being  required  to  appear  and  an- 
swer and  try  the  case  without  having  had 
time  to  consult  with  counsel  and  prepare  his 
case.  The  Judge  stated  that  he  did  not  want 
to  deny  to  the  chairman  of  the  committee, 
Mr.  Sellers,  the  right  to  be  heard,  but  was 
willing  to  sit  until  12  o'clock,  "and  all  day 
to-morrow,  and  all  day  Saturday."  Counsel 
for  Sellers,  chairman,  then  said  that  It  was 
3:15,  nearly  time  for  the  arrival  of  the  train 
which  he  was  compelled  to  take  to  go  to 
New  Orleans  for  filing  in  the  Supreme  Court 
the  record  In  the  case  of  Madere  v.  Sellers, 
and  that  he  was  bound  to  be  In  New  Orleans 
to  appear  before  the  Supreme  Court  in  said 
case  the  next  day,  and  that  the  earliest  a 
rule  could  with  justice  be  made  returnable 
would  be  the  following  Monday.  In  the 
meantime  the  stenographer  had  returned 
with  the  motion  and  rule,  and  same  was 
signed  by  the  Judge  and  immediately  served 
on  Sellers,  chairman,  who  was  present  in 
court.  The  court  refusing  to  modify  the  or- 
der fur  cause  to  be  shown  instanter,  Sellers, 


chairman,  filed  a  protest  in  propria  persona, 
declaring  that  he  was  unable  to  answer  for 
want  of  time  to  consult  with  counsel  and  to 
prepare  his  defense.  This  not  being  an  an- 
swer, the  court  called  upon  him  to  file  an 
answer.  It  then  developed  that  his  counsel 
had  left  the  courthouse  and  taken  the  train 
for  New  Orleans,  and  the  judge  concluded  to 
allow  him  time  until  the  next  day  to  file  an 
answer.  The  next  day,  at  the  opening  of 
court,  neither  the  chairman  nor  his  counsel 
appeared.  As,  however,  the  counsel,  before 
leaving,  had  given  notice  that  he  would  ap- 
ply to  this  court  for  writs  of  certiorari  and 
prohibition,  the  Judge  waited,  first,  until 
after  the  recess  hour,  and  then  until  3:35 
p.  m.,  near  the  usual  hour  for  adjournment, 
to  be  communicated  with  from  New  Orleans, 
and,  hearing  nothing,  and  the  chairman  and 
his  counsel  still  falling  to  appear,  he  proceed- 
ed to  render  judgment  in  the  case. 

We  pass,  now,  to  the  consideration  of  the 
grounds  of  exceptions,  which,  as  already  stat- 
ed, were  overruled. 

The  first  exception  is  that  of  no  cause  of 
action.  It  will  be  noticed  that  Act  49,  p. 
66,  of  1906,  hereinabove  quoted,  provides' 
that,  when  applied  to  by  any  person  feeling 
aggrieved  by  any  action  of  the  committee, 
the  court  "shall  issue  a  rule  requiring  the 
person  declared  by  the  committee  to  be  the 
nominee  of  the  party  to  show  cause,"  etc. 
Defendant  argues  that  he  was  not  declared 
to  be  the  nominee,  and  that  therefore,  the 
petition  shows  no  cause  of  action  against  him. 

This  means  that  defendant  does  not  con- 
sider that  he  has  any  interest  in  the  suit, 
and  objects  to  having  been  brought  into  it, 
and  would  like  to  be  left  out  We  dare  say, 
if  plaintiff  had  known  that  defendant  took 
so  little  interest  in  the  matter,  he  would 
not  have  troubled  him.  But  plaintiff*,  very 
rightly,  we  think,  considered  that  defendant 
was  the  only  real  party  in  Interest  and 
should  be  given  an  opportunity  to  be  heard, 
and  so  he  cited  him.  If  defendant  had  real- 
ly wished  to  be  let  out  of  the  suit,  there 
would  have  been,  we  Imagine,  no  objection 
to  granting  a  request  coming  from  him  to 
that  effect;  but  defendant  desired  nothing 
of  the  kind,  and  the  best  evidence  of  It  is  the 
warmth  with  which  he  Is  prosecuting  the 
present  appeal. 

The  next  ground  of  exception  Is  that  plain- 
tiff has  acquiesced  In  the  decision  of  the  com- 
mittee ordering  a  new  election;  he  having 
made  the  deposit  required  for  this  new  elec- 
tion. 

We  find  that  the  deposit  was  made  condi- 
tionally, in  case  the  court  should  decide  that 
a  new  election  should  be  held;  and  we  will 
add  that  for  so  finding  we  need  not  go  Into 
any  issue  of  veracity  between  the  chairman 
or  the  committee,  Mr.  Sellers,  and  the  mes- 
senger who  carried  the  money  to  him.  Plain- 
tiff testifies  that  the  only  authority  he  gave 
to  the  messenger  was  to  make  a  conditional 
deposit,  and  in  that  statement  he  Is  not  con- 
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tra dieted  by  the  messenger,  who  Is  the  only 
other  person  who,  In  the  nature  of  things, 
could  know  what  authority  was  given.  If, 
therefore,  the  messenger  made  an  uncondi- 
tional deposit,  he  did  so  without  authority. 
Moreover,  we  do  not  think  that  the  deposit, 
even  If  made  unconditionally,  would  have 
been  an  acknowledgment  of  the  correctness 
of  the  declsloo  of  the  committee,  or  anything 
more  than  a  proper  precaution  to  take  under 
the  circumstances. 

On  the  merits,  the  questions  are  precisely 
the  same  that  were  considered  by  this  court 
in  the  case  of  Anthony  Madere  v.  Thomas 
B.  Sellers  (No.  17,000,  recently  decided)  45 
South.  735;  and  we  see  no  reason  for  adding 
anything  to  what  was  there  said,  except  that 
the  learned  counsel  for  defendant  seems  to 
consider  that  the  act  of  plaintiff  In  taking  to 
his  house  and  keeping  for  several  months 
the  permanent  registration  roll  under  the 
grandfather  clause  of  the  Constitution  should 
preclude  him  from  prosecuting  this  suit. 
But  why  so,  when  it  Is  not  shown  that  the 
said  act  was  prompted  by  any  wrong  motive, 
or  exercised  any  influence  whatever  upon  the 
election,  since  the  original  of  the  said  per- 
manent roll  was  at  the  courthouse  and  acces- 
sible all  the  time  for  making  out  the  poll 
books,  and  It  is  not  pretended  that  the  poll 
books  were  made  out  differently  from  what 
they  would  have  been  if  said  permanent  roll 
had  not  been  at  plaintiff's  house? 

We  approve  entirely  the  action  of  the 
learned  judge  a  quo  In  requiring  the  chair- 
man of  the  committee  to  show  cause  ins  tan  t- 
er.  The  proceedings  were  required  to  be  of 
the  most  summary  character.  The  suit  had 
to  be  filed  within  24  hours,  tried  and  decided 
by  the  trial  court  within  3  days  after  filing, 
and  decided  on  appeal  within  5  days  after 
decision  In  lower  court  The  chairman  of 
the  committee  had  no  personal  Interest  in 
the  matter,  and  the  state  had  no  Interest  In 
the  matter  beyond  such  as  could  be  safely 
left  to  the  decision  of  the  court  upon  a  plain 
statement  made  by  the  chairman  of  the 
grounds  upon  which  he  and  his  committee 
had  acted.  The  chairman  knew  then  and 
there  as  well  as  he  would  ever  know  the 
grounds  upon  which  he  and  his  committee 
had  acted  in  ordering  a  new  election,  and  all 
he  bad  to  do  was  to  state  those  grounds  to 
the  court.  He  bad  no  need  of  counsel.  But, 
If  be  bad  such  need,  he  had  already  had  the 
full  benefit  of  it,  since  the  counsel  employed 
by  him  was  the  same  who.  as  counsel  for  the 
other  defendant  in  this  suit,  as  well  as  In 
the  Madere  suit,  had  been  defending  the  ac- 
tion of  the  committee.  The  chairman  of  the 
committee  was  the  father  of  Thomas  B.  Sell- 
ers, the  contestee  in  the  Madere  suit,  and 
had  been  present  in  court  throughout  the 
trial  of  that  case,  as  well  as  of  the  present 
case,  while  the  whole  matter  of  the  action  of 
the  committee  was  being  thoroughly  threshed 
oat,  and  presumably  had  acquired  all  pos- 
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sible  additional  information  attainable  in 
regard  to  the  reasons  which  had  Induced 
blin  and  his  feljow  members  of  the  committee 
to  set  aside  the  election  and  order  a  new  elec- 
tion. From  the  standpoint  of  the  chairman 
of  the  committee  there  was,  we  repeat,  no 
need  of  doing  more  than  making  a  fair  state- 
ment of  the  matter  to  a  fair  judge.  The 
state  and  the  Democratic  Party  had  no  right 
to  expect  of  him  any  more  than  this  In  the 
fullest  performance  of  his  duty.  But,  even 
If  he  had  felt  called  upon,  not  simply  to  liti- 
gate the  matter  in  a  spirit  of  fairness,  hold- 
ing the  scales  even  between  the  candidates, 
but  in  a  spirit  of  contentiousness,  still  there 
was  no  need  for  further  time,  because  the 
candidates  Interested  In  the  matter — his  son 
and  the  defendant  in  the  present  case  and  in 
the  Vial  Case— had  already,  with  the  assist- 
ance of  able,  zealous,  Indefatigable,  and  fear- 
less counsel,  made  a  thorough  and  exhaustive 
canvass  and  presentation  of  the  matter,  and 
he  could  in  all  safety  content  himself  with 
simply  adopting  and  Indorsing  what  bad  thus 
been  done.  In  fact,  the  judge  a  quo  was 
satisfied,  and  this  court  Is  satisfied,  that  the 
granting  of  delay  would  not  have  contributed 
in  the  slightest  degree  towards  the  discovery 
of  any  further  defense  to  be  made  in  the 
present  suit  So  far  as  procuring  further 
evidence  was  concerned,  the  judge  was  will- 
ing to  grant  for  that  purpose  all  the  time  the 
law  would  allow  him  to  grant. 

Judgment  having  been  rendered  by  default 
against  the  committee,  represented  by  its 
chairman,  no  defense  of  its  action  Is  before 
the  court  for  examination,  except  In  so  far 
as  It  1b  contended  that  the  lower  court  was, 
and  this  court  is,  without  jurisdiction  to 
pronounce  any  judgment  in  the  matter.  It  is 
said  that  the  only  authority  or  jurisdiction 
the  courts  have  in  the  premises  is  that  con- 
ferred by  Act  No.  49,  p.  60,  of  1900;  that 
without  the  said  act  the  court  would  be  with- 
out jurisdiction  to  interfere  in  the  matter 
of  an  election  within  the  ranks  of  a  political 
party;  and  it  Is  added  that  the  said  act 
confers  no  authority  upon  the  courts  to  inter- 
fere, except  when  the  committee  has  declared 
some  candidate  to  be  the  nominee,' and  that 
In  this  case  the  committee  has  not  taken 
such  action. 

That  Interpretation  of  Act  No.  49  does  not 
impress  us.  True,  the  statute  apparently 
contemplates  action  by  the  courts  only  in 
case  there  is  a  nominee,  since  It  declares  that 
the  court,  when  asked  to  review  the  action 
of  the  committee,  shall  Issue  a  rule  requir- 
ing the  nominee  to  show  cause ;  but  It  would 
not  do,  In  our  opinion,  to  put  upon  the  stat- 
ute an  interpretation  by  which  a  person  clear- 
ly nominated — one,  even,  whose  election  was 
conceded  by  his  opponents — would  be  remedi- 
less against  any  arbitrary  action  of  the  com- 
mittee, so  long  as  no  one  was  declared  to  be 
the  nominee.  The  provision  for  a  rule  upon 
the  nominee  has  application,  In  our  opinion, 
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only  when  there  is  a  nominee.    When  there 
Is  no  nominee,  and  yet  ground  of  complaint, 
the  committee  Itself  must  stand  In  judgment 
through  its  chairman. 
Judgment  affirmed. 


(121  La.) 
No.  17,005. 
VIAL  v.  ELFER  et  al. 
(Supreme  Court  of  Louisiana.    Feb.  19,  1908.) 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  St  Charles;  Prentice 
Ellis  Edrlngton,  Judge. 

Action  by  Leon  C.  Vial  against  Charles  El- 
fer  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

John  Curd  Wlckllffe,  for  appellants.  Rob- 
ert James  Perkins  and  James  Wilkinson,  for 
appellee. 

PROVOSTY,  J.  This  case  was  consolidat- 
ed for  trial  with  that  of  J.  C.  Triche  v.  La- 
blche  (No.  17,004,  this  day  decided)  46  South. 
130.  It  Involves  precisely  the  same  issues  and 
facts,  except  that  the  office  In  contest  Is  that 
of  assessor,  whereas  In  the  Lablche  Case  the 
office  In  contest  was  that  of  clerk  of  court, 
and  that  the  majority  In  this  case  was  much 
greater  than  in  the  other. 

For  the  reasons  assigned  In  the  Lablche 
Case,  the  judgment  appealed  from  is  affirmed, 
With  costs. 

(121  La.) 
No.  16,641. 

ALLGEYER  et  al.  v.  BOARD  OF  ASSESS- 
ORS et  al. 

(Supreme  Court  of  Louisiana.    March  16,  1908. 

Rehearing  Denied  April  13,  1908.) 
Taxation  —  Property  Subject  —  Shares  of 
Corporation. 

Under  the  present  revenue  laws  of  this 
state  shares  of  all  corporations,  except  those  en- 
gaged in  banking,  are  excluded  from  assessment 
and  taxation.  Chassaniol  v.  Board  of  Assessors, 
121  La.  — ,  45  South.  604,  reaffirmed.  The 
Constitution  of  this  state  does  not  require  the 
.taxation  of  both  the  property  and  shares  of  cor- 
porations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  ft  221.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  C.  E.  Allgeyer  and  others  against 
the  board  of  assessors  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

Hall  &  Monroe,  for  appellants.  George 
Hltchings  Terrlberry,  for  appellee  board  oi 
assessors.  Francis  Charles  Zacharie  (Harry 
Prentiss  Sneed,  of  counsel),  for  appellee  state 
tax  collector.  Henry  Garland  Dupree,  Asst. 
City  Atty.,  for  appellee  city  of  New  Orleans. 

LAND,  J.  Plaintiffs  sued  to  annul  and 
cancel  the  assessments  of  their  respective 


shares  of  the  capital  stock  of  the  New  Or- 
leans Cotton  Exchange,  on  the  ground  that 
the  revenue  laws  of  the  state  do  not  require 
or  authorize  the  assessment  of  said  shares  to 
their  owners,  and  for  other  reasons.  There 
was  judgment  in  favor  of  the  defendants, 
and  plaintiffs  have  appealed. 

This  case  cannot  be  distinguished  In  prin- 
ciple from  that  of  Chassaniol  v.  Board  of 
Assessors  (recently  decided  by  this  court)  121 

La.  ,  45  South.  605,  in  which  we  held  that 

shares  of  stock  of  the  New  Orleans  Stock 
Exchange  are  not  taxable  under  the  present 
revenue  laws  of  this  state. 

The  Legislature  of  Louisiana  has  uniform- 
ly construed  the  Constitutions  of  1879  and 
1898  as.  not  requiring  the  taxation  of"  both 
the  assets  and  shares  of  corporations.  Un- 
der the  provisions  of  Act  No.  77,  p.  88,  of 
1880,  requiring  the  assessment  of  both  the 
shares  and  taxable  property  of  all  corpora- 
tions, the  direct  property  taxes  were  deduct- 
ed from  the  taxes  assessed  to  the  shares. 

Under  the  provisions  of  Act  No.  106,  p. 
121,  of  1890,  only  the  shares  of  Incorporated 
banks  were  taxable,  and  the  corporation  was 
assessed  only  on  Its  real  estate,  and  the  tax 
thereon  was  deducted  from  the  taxes  assess- 
ed to  the  shares.  The  same  act  further  pro- 
vided that  all  other  corporations  should  be 
assessed  directly  Upon  all  property  owned  by 
them  in  the  same  manner  as  natural  per- 
sons. The  same  provisions  were  Incorporat- 
ed in  Act  No.  170,  p.  346,  of  1898,  the  present 
revenue  law  of  this  state.  Act  No.  66,  p. 
103,  of  1906,  amending  and  re-enacting  sec- 
tion 28  of  said  act  of  1898,  provides  for  the 
direct  taxation  of  all  corporations,  except 
banks  and  local  life  Insurance  companies,  up- 
on all  their  property  not  exempt  from  taxa- 
tion, and  provides  for  the  taxation  of  such 
Insurance  companies  on  their  net  admitted 
assets  above  liabilities,  direct  property  taxes 
to  be  deducted.  The  result  Is  that  the  pro- 
vision of  the  Constitutions  of  1879  and  1898 
that  "all  property  shall  be  taxed  In  propor- 
tion to  its  value,"  has  been  uniformly  con- 
strued by  the  Legislature  as  not  requlrinp 
the  taxation  of  both  the  assets  and  shares  of 
corporations. 

The  revenue  acts  of  1880  and  of  subsequent 
years,  while  in  express  terms  levying  taxes 
on  all  property  not  especially  exempted  by 
the  Constitution,  have  treated  shares  of 
stock  as  representing  all  the  property  of  the 
corporation,  and  vice  versa.  This  construc- 
tion was  also  followed  by  the  assessors 
throughout  the  state  until  the  year  1906. 
when  the  shares  of  stock  of  the  New  Or- 
leans Stock  Exchange  and  of  the  New  Or- 
leans Cotton  Exchange  were  assessed,  for 
the  purpose  of  making  a  test  case. 

There  is  nothing  in  the  language  of  the 
Constitution  which  requires  double  taxation 
on  the  same  values.  The  theory  of  the  de- 
fendants' case  inevitably  leads  to  the  con- 
clusion that  all  the  provisions  of  our  revenue 
laws  since  1879  relative  to  the  taxation  of 
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corporations  are  unconstitutional,  and  that 
both  the  assets  and  shares  of  all  corpora- 
tions, without  distinction,  should  be  assessed 
at  their  cash  value. 

The  result  of  such  theory  would  lead  to  a 
doubling  up  of  taxation  on  every  corpora- 
tion In  the  state,  from  the  bank  and  railroad 
to  the  ordinary  business  company.  We  are 
of  the  opinion  that  neither  the  framers  of 
our  Constitution  nor  the  makers  of  our 
revenue  laws  ever  contemplated  dual  taxa- 
tion of  this  kind.  We  see  no  good  reason  to 
change  our  views  as  expressed  in  the  Chas- 
saniol  Case,  supra. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  It  Is  now 
ordered  that  there  be  Judgment  in  favor  of 
the  plaintiffs,  decreeing  the  assessments  of 
their  shares  of  stock  in  the  New  Orleans 
Cotton  Exchange  to  be  null  and  void,  and 
ordering  that  the  said  assessments  be  can- 
celed from  the  rolls  for  the  city  of  New  Or- 
leans and  parish  of  Orleans  for  the  year 
1906;  and  it  Is  further  ordered  that  the  de- 
fendants pay  costs  In  both  courts. 

MONROE,  J.,  recused. 


JACKSON  ELECTRIC  RY.,  LIGHT  &  POW- 
ER CO.  v.  WAYCASTER.    (No.  13,222.) 

(Supreme  Court  of  Mississippi.  April  13,  1908.) 

Stbxbt  Railroads  —  Operation  —  Collision 
with  Animals. 

In  an  action  against  a  street  railway  com- 
pany for  damages  for  killing  a  dog,  evidence 
considered,  and  held  to  sustain  a  judgment  for 
plaintiff. 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  by  A.  N.  Waycaster  against  the 
Jackson  Electric  Railway,  Light  &  Power 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  facts  show  that  the  dog  was  seen  by 
the  motorman  trotting  down  the  track  about 
75  yards  ahead  of  the  car;  that  the  motorman 
sounded  his  gong,  but  that  the  dog  paid  no 
attention  to  It,  but  continued  down  the  track 
in  front  of  the  car  a  distance  of  at  least  150 
yards.  The  car  was  going  downgrade  on  a 
damp  morning,  when  the  track  was  wet,  and 
when  within  about  half  a  car  length  of  the 
dog  the  motorman  attempted  to  stop  the  car 
to  prevent  running  over  the  dog,  but  was  un- 
able to  stop  it  In  time  to  prevent  the  acci- 
dent. The  evidence  shows  that  a  motorman 
can  stop  a  car  in  a  car  length  and  a  half  or 
two  car  lengths  under  ordinary  conditions. 
The  court  rendered  a  judgment  for  $125,  and 
the  defendant  appeals. 


Williamson,  Wells  &  Peyton,  for  appellant, 
cite  M.  &  O.  R.  R.  Co.  v.  Holliday,  79  Miss. 
294,  30  South.  820;  Railway  Co.  v.  Hawkins, 
82  Miss.  209,  34  South.  823;  Jones  v.  Railway 
Co.,  75  Miss.  970,  23  South.  858. 

Watkins  &  Watkins,  for  appellee,  cite  St 
Louis,  etc.,  R.  Co.  v.  Hanks,  78  Tex.  300,  14 
S.  W.  691,  11  L.  R.  A.  383;  Marshall  v.  Dal- 
las Electric  R.  Co.  (Tex.  Civ.  App.)  73  S.  W. 
63;  Citizens'  Rapid  Transit  Co.  v.  Dew,  100 
Tenn.  317,  45  S.  W.  790,  40  L.  R.  A.  518,  66 
Am.  St  Rep.  754;  Meisch  v.  Rochester  Elec- 
tric R.  Co.,  72  Hun  (N.  Y.)  604,  25  N.  Y.  Supp. 
244;  West  Chicago  Street  R.  Co.  v.  Klecka,  94  , 
111.  App.  346. 

CALHOON,  J.  This  record  presents  a  re- 
covery of  damages  against  the  appellant, 
operating  a  trolley  car  line,  for  killing  a  dog, 
and  It  comes  here  from  the  finding  of  the  cir- 
cuit judge,  who  sat  by  agreement  the  jury 
being  waived,  to  try  the  facts  as  well  as  the 
law.  The  judge  gave  judgment  for  the  plain- 
tiff, and  we  do  not  think  his  conclusion  should 
be  disturbed  as  to  the  value  of  the  animal. 
It  was  manifestly  a  very  valuable  dog,  with 
a  high  reputation  as  a  hunter. 

Under  the  authorities  we  think  the  judge 
was  also  right  on  the  law  of  the  case  as  ap- 
plied to  the  facts.  This  is  a  widely  different 
case  from  that  of  M.  &  O.  R.  R.  Co.  v.  Hol- 
liday, 79  Miss.  294,  30  South.  820.  There  the 
killing  was  done  by  a  locomotive  pulling  a 
heavy  freight  train  In  an  open  prairie  three- 
fourths  of  a  mile  from  a  station  and  where 
the  animal  was  not  seen  by  the  engineer  or 
fireman;  they  both  being  engaged  in  neces- 
sary matters  about  their  engine.  It  is  ex- 
pressly there  stated  that  the  observations  of 
that  opinion  do  not  apply  where  a  dog  was 
purposely  run  down,  or  where  the  killing  was 
the  result  of  gross  negligence.  K.  C,  M.  & 
B.  R.  R.  Co.  v.  Hawkins,  82  Miss.  209,  34 
South.  323,  while  It  refers  to  the  movements 
of  steam  railroad  trains,  Is  more  similar  to 
the  case  at  bar;  but  even  It  is  not  so  strong 
as  the  one  before  us.  Here  the  killing  was 
done  under  circumstances,  as  the  court  be- 
low believed,  showing  that,  on  a  public  street 
in  the  suburbs  of  the  city  of  Jackson,  going 
downhill  on  a  wet  day,  the  trolley  car  was 
following  this  dog  in  the  center  of  the  track 
for  150  yards.  It  is  true  the  bell  was  ringing 
all  the  time;  but  It  Is  also  true  that  there 
was  no  action  taken  to  get  the  car  well  In 
hand,  so  as  to  permit  of  promptly  stopping  it, 
until  It  was  nearly  on  the  dog,  when  there 
was  a  vigorous  effort  to  stop,  but  which 
came  too  late. 

On  the  whole  case,  we  see  no  reason  to  In- 
terfere with  the  result  below.  The  authori- 
ties will  be  found  In  the  briefs  of  counsel. 

Affirmed. 
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TAYLOR  t.  ORLANSKY.    (No.  13.226.) 
(Supreme  Court  of  Mississippi.   April  27,  1908.) 

Forcible  Entet  and  Detainer— Prior  Pos- 
session of  Plaintiff. 

One  who  has  not  had  possession  of  prem- 
ises himself,  or  through  another  under  whom  he 
claims,  cannot  maintain  an  action  of  forcible 
entry  and  detainer. 
,  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Forcible  Entry  and  Detainer,  §§  35,  36.] 

On  suggestion  of  error.   Suggestion  of  er- 
ror overruled. 
For  former  opinion,  see  46  South.  50. 

WHITFIELD,  C.  J.  The  trouble  with  the 
learned  counsel  filing  the  suggestion  of  error 
in  this  cause  is  that  they  carelessly  read  the 
opinion  of  the  court  and  completely  miscon- 
ceived it  We  said  in  that  opinion  that  plain- 
tiff could  not  maintain  the  action  of  unlaw- 
ful detainer  on  the  facts  of  the  case,  since 
he  had  never  been  deprived  of  the  possession 
of  the  building,  nor  bad  any  one  under  whom 
he  claimed  been  in  possession.  This  last 
clause  of  the  opinion  counsel  seem  entirely  to 
have  Ignored  in  their  suggestion  of  error,  and 
yet  It  is  the  vital  thing  in  the  opinion. 

The  contention  of  counsel  is  simply  that 
any  one  who  has  a  right  of  possession  by  con- 
tract to  a  piece  of  land  is  entitled  to  bring 
this  action  of  unlawful  detainer  under  our 
statute.  This  is  a  manifest  misconception. 
Counsel  puts  this  illustration:  "Suppose  A., 
holding  the  legal  title  to  a  tract  of  land, 
makes  a  lease  of  the  same  to  B.  for  10  years ; 
C.  at  the  time  being  in  actual  adverse  pos- 
session of  the  land.  B.,  having  the  right  of 
possession,  brings  his  action  of  ejectment 
against  C,  and  obtains  possession  of  the 
property.  Does  this  court  hold  that,  at  the 
expiration  of  the  10-year  lease  which  A.  exe- 
cuted to  B.,  A.  could  not  bring  his  action  of 
unlawful  detainer  against  B.  and  obtain  pos- 
session of  the  land,  for  the  reason  that  he 
(A.)  bad  never  been  In  occupation  of  the 
same?"  Most  manifestly  not;  nor  was  there 
a  solitary  syllable  in  the  opinion  of  this  court 
from  which  any  such  Inference  could  have 
been  drawn.  In  the  case  stated  by  counsel,  B. 
would  become  the  tenant  of  A.,  having  actual 
possession  under  A.  when  he  recovered  In 
ejectment,  and  from  that  time  on  B.'s  posses- 
sion is  A.'s  possession,  and,  of  course,  if  B., 
having  been  put  Into  possession  thus  under 
A.,  after  the  expiration  of  his  contract  with- 
held possession,  A.  could  bring  unlawful  de- 
tainer. In  such  a  case  A.  had  the  possession 
through  his  tenant,  B..  from  the  time  of  re- 
covery In  ejectment.  We  did  not  say  in  the 
opinion — no  such  thing  was  dreamed  of — that 
a  plaintiff  In  unlawful  detainer  must  himself 
once  have  had  actual  possession.  We  said 
that  such  plaintiff  must  himself  once  have 
had  actual  possession,  or  some  person 
through  whom  he  claims  or  some  person  hold- 
ing for  him  must  once  have  had  actual  pos- 
session. Surely  counsel  so  eminent  as  the 
one  filing  this  suggestion  of  error  ought  to 


have  seen  and  appreciated  this  simple  state- 
ment of  the  law. 

But  counsel  cite  three  cases  in  support  of 
their  contention:  Spears  v.  McKay,  Walk. 
265,  Cummings  v.  Kllpatrick,  23  Miss.  106, 
and  Rabe  v.  Fyler,  10  Smedes  &  M.  441,  48 
Am.  Dec.  763.  These  authorities  directly  sup- 
port the  opinion  of  the  court,  and  furnish  not 
the  slightest  countenance  to  the  contention  of 
the  appellee.  In  Spears  v.  McKay  there  was 
nothing  Involved  or  decided,  as  shown  on 
page  266,  top  of  the  page,  except  that  the 
court  below  had  erred  In  excluding  certain 
evidence  offered  by  the  plaintiff  to  show  his 
right  of  possession.  That  is  absolutely  all 
decided  by  the  court  in  the  case.  It  might 
very  well  have  been  that  this  proffered  evi- 
dence would  have  shown  previous  possession 
of  the  premises  in  the  plaintiff,  or  in  some 
one  under  whom  he  claimed,  or  in  some  one 
claiming  for  him.  In  Cummings  v.  Kllpat- 
rick, the  court  expressly  said,  at  page  119: 
"If  it  be  conceded  that  the  remedy  provided 
is  not  limited  to  cases  where  the  party  in 
possession  has  originally  entered  under  a 
title  which  gives  only  a  temporary  or  defeasi- 
ble estate,  or  where  the  relation  between  the 
plaintiff  and  defendant  may  be  considered  in 
law  that  of  landlord  and  tenant,  but  that  it 
was  designed  to  apply  to  all  cases  where  the 
plaintiff  shall  assert  a  right  to  the  possession 
against  the  occupant  of  the  premises,  the 
remedy  of  unlawful  detainer  would  be  as 
broad  and  comprehensive  as  that  by  eject- 
ment" And  this  rejected  contention  is  pre- 
cisely the  contention  of  the  counsel  for  ap- 
pellee In  tbls  case.  Again,  the  third  para- 
graph of  the  syllabus  in  the  case  of  Cum- 
mings v.  Kllpatrick  states  the  exact  doctrine 
we  set  out  in  the  opinion  In  tbls  case.  In 
Rabe  v.  Fyler,  10  Smedes  &  M  441,  48  Am. 
Dec.  763,  again  it  perfectly  appears  that  the 
plaintiff  had  the  right  of  possession  through 
his  grantor,  who  was  the  landlord  of  the 
tenant  The  court  in  Cummings  v.  Kllpat- 
rick, 23  Miss.  121,  put  this  case  on  Its  true 
ground.  It  is  there  said:  "In  Rabe  v.  Fyler, 
proof  was  introduced  showing  that  Rabe  had 
held  possession  of  the  premises' In  controver- 
sy as  tenant  of  the  Agricultural  Bank.  Fyler 
was  the  grantee  of  the  bank  by  a  deed  of  con- 
veyance constituting  him  a  trustee  for  certain 
purposes,  and  as  such  had  succeeded  to  the 
rights,  and  had  taken  the  place,  of  Rabe's 
landlord.  Hence  the  Introduction  of  the  deed 
to  Fyler,  In  connection  with  proof  of  Rabe's 
attornment  to  him,  was  perfectly  proper,  un- 
der the  circumstances;  not  however,  for  the 
purpose  of  proving  title  in  Fyler,  and  thence 
deducing  his  right  of  possession,  but  to  es- 
tablish the  fact  that  the  relation  of  landlord 
and  tenant  existed  between  them."  Of 
course,  Fyler  derived  his  right  to  maintain 
tbls  action  as  an  assignee  of  the  bank,  which 
had  leased  the  premises  to  the  tenant' Rabe. 
All  three  of  the  cases  cited  by  the  counsel 
for  appellee  are  conclusive  against  him. 

We  have  said  more  than  we  Intended  to 
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say,  bat  we  have  done  so  out  of  deference  to 
the  great  ability  of  the  learned  counsel  for 
the  appellee,  who  so  singularly  misconceived 
the  statute  and  the  decisions  on  the  subject, 
as  well  as  the  true  purport  of  our  opinion. 
The  suggestion  of  error  is  overruled. 


BAILEY  v.  STATE.    (No.  13,168.) 

(Supreme  Court  of  Mississippi.  April  27,  1908.) 

Homicide— Assault  with  Intent  to  Kill- 
Conviction  of  SrarLE  Assault. 

In  a  prosecution  for  assault  and  battery 
with  intent  to  kill,  where  the  Btate's  evidence 
showed  that  accused  shot  his  wife  in  the  head 
with  a  pistol  after  she  had  gone  to  bed,  and  it 
was  corroborated  by  the  bullet  wound  in  his 
wife's  head  and  bullet  hole  in  the  wall,  while 
accused  and  another  witness,  who  was  present 
at  the  time  of  the  alleged  shooting,  denied  that 
there  was  any  shooting  at  all,  it  was  error  to 
convict  of  simple  assault  and  battery,  but  there 
could  only  be  a  conviction  of  the  crime  charged, 
or  an  acquittal. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; J.  T.  Dunn,  Judge. 

Henry  Bailey  was  prosecuted  for  assault 
and  battery  with  Intent  to  kill  and  murder, 
and  from  a  conviction  of  simple  assault  and 
battery  appeals.   Reversed  and  remanded. 

Appellant  was  indicted  for  assault  and  bat- 
tery with  Intent  to  kill  and  murder,  and 
convicted  of  simple  assault  and  battery,  and 
from  that  conviction  prosecutes  this  appeal. 
The  testimony  for  the  state  shows  that  the 
defendant  shot  his  wife  In  the  head  with  a 
pistol  after  she  had  gone  to  bed,  and  this  Is 
corroborated  by  the  bullet  wound  in  his 
wife's  bead  and  bullet  hole  in  the  wall.  De- 
fendant and  another  witness,  who  was  pres- 
ent at  the  time  of  the  alleged  shooting,  deny 
that  there  was  any  shooting  at  all.  The 
case  went  to  a  jury,  and  a  verdict  was  re- 
turned of  simple  assault  and  battery. 

Creek  more  &  Stone,  for  appellant.  Geo. 
Butler,  Asst.  Atty.  Gen.,  for  the  State 

MAYES,  J.  Under  the  facts  of  this  case 
the  conviction  of  a  simple  assault  and  bat- 
tery was  a  manifest  error.  The  accused  shot 
his  wife  in  the  head  with  intent  to  kill  and 
murder,  or  he  did  not  shoot  at  all,  and  un- 
der tbe  particular  indictment  and  facts 
proven  there  could  only  be  a  conviction  of 
tbe  crime  charged,  or  an  acquittal. 

Reversed  and  remanded. 


BALLARD  v.  BROWN  et  al.   (No.  13,260.) 

(Supreme  Court  of  Mississippi.  April  27,  1908.) 

Evidence  —  Parol    Evidence  Affecting 
Wbittnos— Deeds. 

Where  deeds  given  on  an  exchange  of  land 
were  by  their  terms  based  solely  on  the  ex-- 
change,  an  action  of  trespass  on  the  case,  in  that 
defendant  parties,  to  induce  the  exchange,  fraud- 
ulently represented  that  they  had  a  contract 
with  another  whereby  such  other  was  to  make 


certain  improvements  on  the  land,  and  that 
they  would  guarantee  performance,  as  to  all  of 
which  the  deeds  were  silent,  cannot  be  main- 
tained, since  its  effect  would  be  to  add  to  the 
written  contract,  as  expressed  by  the  deeds,  snch. 
mutters  of  oral  agreement. 

[Ed.  Note.— Fc  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  1719-1728.] 

Appeal  from  Circuit  Court,  Lee  County; 
E.  O.  Sykes,  Judge. 

Trespass  on  the  case  by  B.  F.  Ballard* 
against  R.  T.  and  W.  T.  Brown.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Clayton  &  Clayton,  for  appellant  Guy* 
Mitchell,  for  appellees. 

CALHOON,  J.  Appellant  and  appellees 
exchanged  pieces  of  real  estate  owned  by  them, 
separately.  The  deeds  of  exchange  were  war- 
ranty deeds  based  on  the  exchange  simply. 
While  not  material  to  the  case  before  us,  it 
may  be  proper  to  say  that  the  appellant,  Bal- 
lard, sold  tbe  piece  he  got  by  the  exchange 
not  very  long  afterwards  at  a  profit  of  $460. 
Subsequently  he  brought  this  action  of  tres- 
pass on  the  case,  In  which  he  wants  $500 
damages,  because  he  avers  that  "in  order  to 
induce  him  to  make  the  trade  the  defendants 
falsely  and  fraudulently  represented  to  him 
that  they  had  a  written  contract  with  one  J. 
T.  O'Neal,  by  which  O'Neal  was  to  clear  and 
put  In  cultivation  33  acres  of  land  on  the 
place  during  the  year  1904,  and  cultivate  it, 
and  to  Inclose  the  entire  80  acres  with  a  three- 
strand  wire  fence,  and  build  a  crib  and  stable, 
and  sink  a  well,  and  that  they  would  guaran- 
tee that  O'Neal  would  comply  with  that  con- 
tract and  put  these  improvements  on  the  land, 
and  that  they  would  mall  to  him  a  copy  of 
that  written  contract  with  O'Neal,  with  their 
written  guaranty  that  O'Neal  would  carry 
out  the  contract  and  that  the  Improvements 
would  be  made  on  the  80- acre  tract"  but  that 
in  fact  the  defendants  never  had  any  contract 
with  O'Neal,  and  did  not  send  In  the  copy  of 
any  contract  guaranteed  by  them,  and  that 
the  work  was  never  done,  and  the  land  be- 
cause of  that  was  worth  $500  less.  The  sec- 
ond count  of  the  declaration  is  practically  the 
same  as  the  one  just  described,  and  in  it  it  is 
averred  that  Ballard  relied  on  these  state- 
ments and  believed  them  to  be  true,  "and 
said  statements  materially  added  to  tbe  rea- 
son for  said  exchange  of  land,"  and  the  Im- 
provements would  have  Increased  the  value  of 
the  land  the  $500  which  is  claimed  in  the 
action. 

As  we  have  said,  both  the  deeds  are  silent 
as  to  Improvements.  It  turns  out  In  the  proof 
and  Is  admitted  by  Ballard  that  the  house 
and  crib  were  built  and  that  the  well  was 
bored,  so  the  claim  for  damages  is  practically 
reduced  to  the  fact  that  the  wire  fence  was 
not  constructed  around  the  80  acres  of  land 
and  the  clearing  and  cultivation  of  some  12 
or  13  acres  had  not  been  done.  As  we  have 
said,  the  two  warranty  deeds  are  entirely 
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silent  as  to  any  of  these  matters,  and  we  do  . 
not  think  this  action  can  be  maintained,  the  i 
effect  of  which  would  be  to  add  to  the  written  j 
contract,  as  expressed  by  the  deeds,  these  mat-  i 
ten  of  oral  agreement  The  law  supposes  the  i 
parties  put  In  their  contract  all  that  they 
wanted  there  to  fully  express  what  their  minds 
consented  to.    In  this  view  this  case  differs 
from  ail  that  class  of  cases  of  which  Myers 
v.  Estell,  47  Miss.  4,  is  a  type. 
Affirmed. 


GAMBRELL  t.  STATE.    (No.  18,039.) 
(Supreme  Court  of  Mississippi.   April  27.  1908.) 

1.  Homicide  —  Dying  Declarations  —  Im- 
peachment —  Decedent's  Infidelitt  —  Ef- 
fect. 

Where  decedent's  dying  declaration  was  the 
most  damaging  testimony  against  one  accused 
of  his  murder,  it  was  error  to  exclude  proof  that  1 
he  bad  been  an  infidel  and  had  contempt  for  the  \ 
church,  etc.,  regardless  of  when  such  state  of 
mind  existed;  it  being  admissible  as  affecting  ; 
the  value  of  the  dying  declaration,  and  its  j 
weight  being  for  the  jury,  though  it  was  inad-  I 
missible  to  render  the  declaration  incompetent, 
since  Code  1908.  §  1919,  provides  that  no  one  | 
shall  be  disqualified  as  a  witness  for  his  relig- 
ious belief  or  want  of  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  445%,  460.] 

2.  Same— Effect  of  Dying  Declaration. 

A  dying  declaration,  in  law,  is  no  more 
sacred  than  ordinary  testimony,  and  is  subject 
to  discredit  and  impeachment  by  any  competent  , 
testimony  which  impairs  its  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §5  463,  464.] 

3.  Criminal  Law— Evidence  —  Admissibil- 
ity. 

Where  there  is  serious  doubt  as  to  the  ad- 
missibility of  evidence,  the  doubt  should  be  re- 
solved in  accused's  favor. 

4.  Same— Instructions. 

Where  there  is  serious  doubt  as  to  the  pro- 
priety of  instructions,  the  doubt  should  be  re- 
solved in  accused's  favor. 

Appeal  from  Circuit  Court  Smith  County ; 
R.  L.  Bullard,  Judge. 

W.  L.  Gambrell  was  convicted  of  murder, 
and  he  appeals.   Reversed  and  remanded. 

Appellant  was  convicted  of  murder,  sen- 
tenced to  the  penitentiary  for  life,  and  ap-  | 
peals.   Tbe  deceased  was  shot  from  ambush,  1 
there  being  no  eyewitnesses  to  the  shooting. 
Deceased,  however,  testified  shortly  before 
Lis  death  that  he  recognized  the  appellant  as 
the  assassin,  and  this  evidence  is  chiefly  re- 
lied on  by  the  state  for  conviction.  Among 
other  errors  assigned  is  the  action  of  the  1 
court  in  refusing  to  admit  evidence  tending 
to  show  that  deceased  was  an  infidel,  in  or- 
der  to  weaken  his  statement  given  In  his  dy- 
Iig  declaration. 

J.  J.  Stubbs,  B.  W.  Sharbrough,  R.  S.  Tul-  j 
las,  G.  R.  Noble,  W.  H.  Hughes,  and  Stone 
Deavours,  for  appellant.    Geo.  Butler,  Asst.  i 
atty.  Gen.,  for  the  State. 

MAYES,  J.  Among  the  many  assignments  ! 
of  error  made  in  this  case  we  deem  it  neces-  | 


sary  to  notice  only  the  one  discussed  In  the 
opinion.  The  evidence  upon  which  appellant 
was  convicted  was  mainly  circumstantial. 
The  only  positive  proof  as  to  who  did  the 
killing  Is  shown  by  the  dying  declaration  of 
deceased.  Under  these  circumstances,  and 
by  way  of  impeachment  of  this  dying  decla- 
ration, which  is  the  most  damaging  and  con- 
clusive testimony  as  to  who  did  the  killing, 
the  defense  offered  a  witness  to  show  that 
the  deceased  was  an  infidel,  and  offered  to 
prove  that  tne  deceased  boasted  of  the  fact 
that  he  did  not  believe  in  God,  the  devil,  or 
anything  of  a  like  nature;  that  deceased  was 
an  Irreligious  man,  and  had  contempt  for 
the  church,  etc  The  witness  by  whom  this 
was  sought  to  be  proven  had  employed  de- 
ceased, but  he  had  quit  working  for  him 
about  a  year  before  he  was  killed,  and  from 
that  time  witness  had  no  acquaintance  with 
him.  The  testimony  was  objected  to  by  the 
state,  and  the  objection  was  sustained;  the 
court  assigning,  as  a  reason  for  excluding 
this  testimony  that  in  Its  judgment  it  thought 
such  testimony  ought  to  be  confined  to  the 
time  the  supposed  dying  declaration  was 
made.  In  the  case  of  Hill  v.  State,  64  Miss. 
432,  1  South.  494,  it  was  held  that  testimony 
of  this  character  was  admissible  for  what- 
ever it  was  worth  as  a  detraction  from  the 
weight  and  value  of  the  dying  declaration. 
Such  proof  is  not  admissible  for  the  purpose 
of  rendering  Incompetent  the  dying  declara- 
tion; but,  when  the  dying  declaration  had 
been  admitted,  such  proof  is  admissible  as 
affecting  the  value  of  the  dying  declaration, 
and  it  is  proper  to  go  to  the  jury  for  what- 
ever it  Is  worth.  Section  1919,  Code  1906. 
The  dying  declaration  of  a  party  Is  simply  a 
part  of  the  evidence.  It  is  not  regarded  in 
law  as  more  sacred  than  the  testimony  of  a 
witness,  to  say  the  least  of  it  It  is  subject 
to  discredit  and  impeachment  by  any  com- 
petent testimony  which  impairs  Its  value. 

Under  our  law  it  is  a  prerequisite  of  the 
right  to  testify  that  the  witness  shall  be 
sworn  or  affirmed  to  speak  the  truth.  The 
object  of  the  oath  or  affirmation  which  the 
law  requires  of  a  witness  before  he  may  tes- 
tify Is  to  obtain  a  hold  on  his  conscience  by 
thus  reminding  him  that  there  is  a  super- 
human power  to  whom  he  will  be  retrlbutive- 
ly  accountable  for  any  false  statements.  The 
oath  or  affirmation  presupposes  a  belief  by 
the  party  making  It  in  that  superior  power 
which  Is  clung  to  by  all  Christian  people.  As 
affecting  the  credit  of  any  witness'  testimony, 
it  may  be  shown  that  the  party  introduced 
has  no  sense  of  the  binding  force  of  his  oath 
or  affirmation,  because  he  does  not  believe  in 
a  Supreme  Being.  For  the  same  reason  such 
testimony  is  admissible  as  affecting  the  cred- 
it to  be  given  by  the  Jury  to  a  dying  declara- 
tion. It  is  true  that  in  order  to  render  ad- 
missible a  dying  declaration,  it  need  not  have 
tbe  sanction  of  an  oath.  Because  the  dying 
declaration  is  made  under  a  sense  of  lmpend- 
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lug  dissolution,  the  law  considers  this  as  im- 
posing upon  the  conscience  of  the  declarant 
as  great  an  Inducement  to  speak  the  truth 
as  could  be  Imposed  by  any  form  adopted  by 
the  law.  Wlgmore  on  Evidence,  8  1443 ;  21 
Cyc.  992.  The  dying  declaration  may  be  dis- 
credited by  any  testimony  which  would  be 
permissible  to  discredit  the  testimony  of  the 
declarant,  were  he  in  court  testifying.  This 
being  the  case,  the  dying  declaration  may  be 
discredited  by  showing  that  the  declarant 
was  a  nonbel lever;  and  such  testimony  Is  for 
the  Jury  to  pass  on,  and  to  say  to  what  ex- 
tent It  shall  be  allowed  to  affect  the  value  of 
the  dying  declaration  as  evidence.  It  can 
make  no  difference  when  this  state  of  mind 
existed,  in  so  far  as  It  affects  the  admissibil- 
ity of  such  evidence.  It  was  not  necessary, 
in  order  to  render  this  testimony  admissible, 
that  It  should  show  that  the  deceased  was  a 
nonbel  lever  at  or  near  the  time  he  made  the 
dying  declaration.  It  was  admissible  on  the 
part  of  the  defense  to  show  that  such  a  state 
of  mind  existed  at  any  time  during,  the  life 
of  deceased,  and  It  was  for  the  Jury  to  say, 
under  the  facts,  whether  or  not  deceased  had 
reformed  or  been  converted  to  the  faith,  and 
what  influence  it  should  have.  It  can  in  no 
way  affect  the  right  to  Introduce  the  testimo- 
ny by  showing  that  this  frame  of  mind  exist- 
ed a  long  time  prior  to  the  date  the  dying 
declaration  was  made.  The  time  when  this 
condition  of  mind  is  shown  to  have  existed  is 
a  matter  of  argument,  to  be  made  to  the  jury, 
as  showing  or  not  showing  that  it  existed  at 
the  time  the  dying  declaration  was  made,  and 
hence  as  to  Its  weight ;  or  it  was  open  to  the 
state  to  rebut  this  proof  of  nonbelief  by  other 
proof  that  the  condition  of  the  mind  of  the 
deceased  had  changed. 

But  all  these  matters  were  for  the  jury  on 
the  proof  made,  and  could  not  affect  the  ad- 
missibility of  the  testimony.  Wherever  there 
Is  any  serious  doubt  In  the  law  as  to  whether 
or  not  certain  proof  is  or  is  not  permissible, 
a  safe  rule  to  pursue  is  to  solve  the  doubt  In 
favor  of  the  accused  and  permit  the  testi- 
mony to  go  to  the  jury.  What  is  here  said 
in  reference  to  admitting  testimony  in  cases 
of  serious  legal  doubt  equally  applies  to  the 
granting  of  instructions  in  favor  of  accused. 
If  this  policy  was  pursued  by  the  trial  court, 
it  would  save  many  reversals.  On  the  facts 
in  this  case,  we  are  not  prepared  to  say,  with 
this  proof  In,  that  the  jury  would  have  re- 
turned the  same  verdict;  and  because  of  this 
it  is  compulsory  on  us  to  reverse  the  case. 
The  testimony  offered  was  in  Impeachment  of 
the  most  dangerous  evidence  In  this  case 
showing  the  guilt  of  the  appellant.  It  was 
admissible,  and  it  is  not  for  us  to  say  what 
weight  would  have  been  given  to  it  by  the 
jury.  They  had  a  right  to  hear  this  testi- 
mony, and  to  pass  on  it,  and  to  give  it  such 
weight  as  in  their  judgment  they  deemed 
proper. 

Reversed  and  remanded. 


POYTHRESS  et  ox.  v.  MOBILE  &  O.  R.  CO. 
et  al.   (No.  13.262.)* 

(Supreme  Court  of  Mississippi.   April  18,  1908.) 

1.  Municipal     Corporations  —  Closing 
Streets  —  Compensation    to  Abutting 

Ann.  Code  1892,  8  2495  (Code  1906,  8  3386), 
gives  municipalities  the  authority  to  "close  and 
vacate  any  street  or  alley,  or  any  portion  there- 
of," after  first  compensating  "the  abutting  land- 
owner upon  such  street  or  alley  for  all  damages 
sustained  thereby."  Held  that,  before  closing  a 
portion  of  a  street,  a  municipality  need  not 
compensate  one  who  has  no  property  abutting  on 
auch  portion,  even  though  he  has  property  abut- 
ting on  another  portion  of  the  street 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  8  929.] 

2.  Same— Stbeets— Vacation. 

Where  the  municipal  authorities  believed 
that  the  safety  of  the  public  demanded  it  it  was 
in  their  power  to  order  the  closing  of  a  street 
and  their  action  could  not  be  interfered  with  by 
a  citizen,  who,  if  he  were  specially  damaged,  had 
his  recourse  against  the  municipality. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  8  1429.] 

Appeal  from  Chancery  Court,  Lauderdale 
County;  J.  L.  McCaskill,  Chancellor. 

Bill  for  Injunction,  filed  by  J.  D.  Poythress 
and  wife,  seeking  to  restrain  the  city  of 
Meridian  from  closing  a  portion  of  Twenty- 
Seventh  avenue,  and  to  restrain  the  Mobile 
&  Ohio  Railroad  Company  from  constructing 
certain  side  tracks  on  said  avenue  and  so 
using  said  avenue  as  that  It  may  become  un- 
safe or  unsuitable  for  use  by  the  public  as  a 
highway.  The  chancellor  entered  a  decree 
dismissing  the  bill,  and  complainants  appeal. 
Affirmed. 

The  facts  as  disclosed  by  the  record  are 
these :  The  complainants  were  the  owners  of 
lot  12,  of  block  25,  of  the  Caldwell  survey  of 
the  city  of  Meridian,  at  which  point  they  had 
a  storehouse  and  were  engaged  In  the  mer- 
cantile business.  Said  storehouse  faced 
Second  street  to  the  south  and  Twenty-Sev- 
enth avenue  on  the  east  The  tracks  of  the 
Mobile  &  Obio  Railroad  Company  crossed 
Twenty-Seventh  avenue  and  Second  street 
just  opposite  the  corner  of  complainants' 
store,  running  diagonally  in  a  northeasterly 
and  southwesterly  direction,  and  the  railroad 
company  had  maintained  a  crossing  on  Twen- 
ty-Seventh avenue  for  many  years.  The  com- 
pany owned  a  tract  of  land  east  of  Twenty- 
Seventh  avenue  and  south  of  Its  right  of 
way  on  which  It  desired  to  construct  round- 
houses, a  coal  chute,  and  a  large  number  of 
side  tracks ;  and  In  order  to  more  easily  ap- 
proach this  lot  It  had  purchased  block  31,  as 
shown  by  the  accompanying  plat  and  across 
block  81  It  proposed  to  lay  its  tracks.  In  or- 
der to  carry  out  its  plans  the  railroad  com- 
pany proposed  to  the  city  that  if  the  city  au- 
thorities would  permit  the  closing  of  Cald- 
well street  and  the  closing  of  that  portion  of 
Twenty-Seventh  avenue  between  the  northern 
boundary  of  the  right  of  way  at  the  Intersec- 
tion of  Twenty-Seventh  avenue  and  Second 
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street,  and  the  northern  line  of  St  Andrews 
street,  and  If  the  city  would  provide  suitable 
approaches  for  an  overhead  bridge  for  wag- 
ons and  pedestrians,  the  railroad  company 
would  at  Its  own  expense  construct  an  over- 
head bridge  across  the  right  of  way  of  the 
railroad  company  at  Twenty-Ninth  avenue. 
Accordingly  the  city  passed  the  following  or- 
dinance : 

"Whereas,  the  Mobile  &  Ohio  Railroad 
Company  has  recently  acquired  by  purchase 
certain  property  adjacent  to  Its  existing 
yards  and  tracks  In  the  city  of  Meridian, 
Mississippi,  and  bounded,  generally  speaking, 
by  St  Andrews  street  on  the  east  and  Twenty- 
Seventh  avenue  on  the  northeast  for  the  pur- 
pose of  enlarging  its  facilities  for  repairing, 
coaling,  and  generally  caring  for  Its  locomo- 
tives and  other  rolling  stock;  and 

"Whereas,  It  is  absolutely  necessary  In 
carrying  out  of  these  plans  for  the  addition 
to  Its  facilities  In  the  city  of  Meridian  to  con- 
struct certain  tracks  across  Twenty-Seventh 
avenue,  as  it  now  exists  at  this  point;  and 

"Whereas,  the  existing  tracks,  as  well  as 
those  necessary  to  be  constructed,  will  make 
tbe  crossing  of  the  Mobile  &  Ohio  Railroad 
yards  at  Twenty-Seventh  avenue  dangerous 
to  pedestrians  and  others  traveling  over  and 
along  said  crossing;  and 

"Whereas,  the  Mobile  &  Ohio  Railroad 
Company  Is  the  abutting  owner  on  said 
Twenty-Seventh  avenue,  between  the  west 
side  of  tbe  Mobile  &  Ohio  railroad  tracks  on 
said  avenue  and  the  east  side  or  end  of  said 
avenue,  and  as  said  abutting  owner  it  Is  de- 
sirous tbat  said  avenue  be  closed ;  and 

"Whereas,  the  officials  of  the  Mobile  & 
Ohio  Railroad  Company  propose  and  hereby 
agree  to  construct  an  overhead  crossing  or 
bridge,  which  shall  be  constructed  under 
plans  subject  to  the  approval  of  the  engineer 
or  other  competent  officer  of  the  city  of  Meri- 
dian, commencing  at  or  near  the  intersection 
of  Second  street  and  Twenty-Ninth  ave- 
nue, to  a  point  approximately  400  feet  east 
of  the  tracks  of  the  Mobile  &  Ohio  Railroad 
Company  at  this  point  it  being  the  intention 
to  hereby  agree  to  span  said  railroad  com- 
pany's tracks  by  the  said  overhead  bridge  as 
aforesaid,  the  city  agreeing  to  furnish  the 
right  of  way  necessary  for  the  approaches  on 
either  side  of  tbe  railroad  tracks,  and  in 
consideration  of  the  premises,  and  the  fact 
that  the  said  railroad  company  will  construct 
said  aforesaid  bridge  at  the  place  aforesaid ) 
Therefore 

"Section  1.  Be  it  enacted  by  the  mayor  and 
boards  of  councilmen  and  aldermen  of  the 
city  of  Meridian,  upon  the  construction  and 
completion  of  the  aforesaid  bridge,  the  said 
Twenty-Seventh  avenue  be  and  is  hereby 
abandoned  and  closed  as  a  highway  in  the 
said  city  from  the  east  line  of  the  Mobile  & 
Ohio  Railroad  Company's  right  of  way  and 
other  property  to  the  west  line  thereof,  or 
that  part  of  the  Mobile  &  Ohio  Railroad 


Company's  property  In  the  said  city  crossed 
by  the  said  Twenty-Seventh  avenue. 

"Sec.  2.  Be  it  further  ordained  that  this 
ordinance  take  effect  from  and  after  Its  ap- 
proval and  publication  as  required  by  law  In 
this  behalf." 

After  the  adoption  of  this  ordinance  com- 
plainants filed  their  bill  praying  an  Injunc- 
tion alleging  In  substance  the  following 
grounds:  First,  that  the  mayor  and  the 
boards  of  councilmen  and  aldermen  were 
without  power  to  adopt  the  said  ordinances ; 
second,  that  the  municipality  has  not  (at  tbe 
time  of  the  filing  of  the  bill)  furnished  the  ap- 
proaches for  the  bridge  at  Twenty-Ninth  ave- 
nue as  provided  by  the  ordinance,  and  Is  with- 
out power  or  authority  to  furnish  same,  and 
does  not  Intend  to  furnish  said  approaches; 
third,  that  the  municipal  authorities  are  pro- 
ceeding to  enforce  the  provisions  of  said  or- 
dinance by  vacating  and  closing  that  portion 
of  Twenty-Seventh  avenue  described  in  said 
ordinance;  fourth,  that  notwithstanding  the 
conditions  upon  which  only  was  granted  the 
vacation  and  closing  of  such  portion  of  said 
Twenty-Seventh  avenue  as  Is  described  in 
said  ordinance  have  not  been  complied  with, 
the  said  defendant  Mobile  &  Ohio  Railroad 
Company  is  proceeding  to  erect  certain  al- 
leged obstructions  In  and  upon  said  avenue, 
by  and  with  the  tacit  consent  of  the  said 
mayor  and  boards  of  councilmen  and'  alder- 
men. The  principal  grounds  of  damage  as 
alleged  In  the  bill  are  that  the  closing  of 
Twenty-Seventh  avenue  would  require  com- 
plainants to  travel  further  In  going  to  and 
from  their  place  of  business,  since  they  lived 
on  the  south  side  of  the  railroad,  and  that 
complainants  would  suffer  loss  of  trade  by 
reason  of  the  inconvenience  to  their  custom- 
ers in  shutting  off  the  approach  along  Twenty- 
Seventh  avenue  from  the  south,  and  compi- 
ling their  customers  to  go  by  a  more  circuit- 
ous route  by  way  of  the  overhead  bridge  on 
Twenty-Ninth  avenue.  All  the  material  alle- 
gations of  the  bill  were  denied. 

On  the  trial  the  defendants  contended  that 
complainants  had  no  right  to  maintain  their 
suit  in  chancery,  first,  because  they  were  not 
abutting  owners  of  that  portion  of  the  street 
proposed  to  be  closed,  entitling  them  to  ob- 
ject in  this  or  any  other  proceeding ;  second, 
because  complainants  were  only  a  part  of 
the  general  public,  and  had  not  alleged  or 
proven  any  special  damages  to  themselves  dif- 
ferent In  kind  or  greater  in  degree  than  that 
suffered  by  the  general  public,  such  as  would 
entitle  them  to  proceed  In  private  suit  to 
abate  a  public  nuisance;  third,  that,  inas- 
much as  the  closing  or  obstruction  of  the 
street  complained  of  was  a  public  nuisance, 
no  one  but  the  public  authorities  could  pro- 
ceed In  the  courts  to  have  It  abated,  without 
showing  special  damages  different  In  kind 
and  greater  in  degree  than  those  suffered  by 
the  public  generally.  After  taking  testimony, 
the  chancellor  dismissed  the  bill. 


Digitized  by  Google 


Hiss.) 


POYTHRESS  v.  MOBILE  <fc  O.  R.  CO. 


Section  2945  of  the  Annotated  Code  of  1882 
gives  municipalities  the  authority  to  "close 
and  vacate  any  street  or  alley,  or  any  portion 
thereof."  Section  3336  of  the  Code  of  1906 
adds  the  following  to  the  above  section: 
"But  no  street  or  any  portion  thereof  shall 
be  closed  or  vacated  except  upon  due  com- 
pensation being  first  made  to  the  abutting 
landowners  upon  such  street  or  alley  for  all 
damages  sustained  thereby." 

The  following  is  a  pint  of  the  locality  In 
question : 


him  to  have  compensation  first  made  to  him 
before  the  closing  of  the  street,  within  the 
meaning  of  section  3336,  Code  of  1906.  as  he 
owns  no  property  abutting  the  closed  portion. 
Cram  v.  City  of  Laconla,  71  N.  H.  41,  51  Atl. 
635,  57  L.  R.  A.  282. 

We  are  unwilling  to  hold  that  a  municipal- 
ity cannot  close  a  street,  when  in  Its  judg- 
ment It  is  for  the  public  good.  In  such  case 
the  individual  right  of  the  citizen  must  yield. 
The  ordinance  providing  for  the  closing  of 
this  street  was  passed,  as  the  ordinance  de- 


■  Enclosed  part  or  2.7™  Ave. 
Overhead  bridge. 


Anils  &  Dunn,  for  appellants.  Miller  & 
Raskin  and  Neville  &  Wllbourn,  for  appellees. 

MAYES,  J.  Section  2945  of  the  Annotated 
Code  of  1892  (section  3336,  Code  of  1906), 
empowers  the  municipality  to  vacate  any 
street,  or  alley,  or  any  portion  thereof.  This 
controversy  arose  under  the  law  as  it  stood 
under  the  Code  of  1892;  but,  even  If  this 
were  not  the  case,  Mr.  Poythress  is  not  an 
abutting  landowner  upon  this  street,  entitling 


 -I  

I 

clares,  because  the  municipal  authorities  be- 
lieved that  the  safety  of  the  public  demand- 
ed it.  Under  these  conditions  It  was  in  the 
power  of  the  municipality  to  order  the  street 
closed.  If  the  complainant  has  suffered  any 
special  damage  by  the  closing  of  this  street, 
not  shared  in  by  all  the  public,  he  has  his 
recourse  against  the  municipality ;  but,  in  the 
meantime,  it  Is  within  the  power  of  the  munic- 
ipality to  close  the  street.  If  in  their  judgment 
it  is  dangerous  to  pedestrians  and  others,  and 
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this  can  be  done  without  Interference  by  Mr. 
Poythress.  To  deny  the  municipality  this 
right  would  be  to  deny  to  them  the  power  to 
exercise  one  of  the  most  important  protective 
duties  that  it  owes  to  the  public. 

The  case  of  Laurel  v.  Rowell,  84  Miss.  485, 
86  South.  643,  is  quite  distinct  from  the  case 
made  by  this  record.  In  the  case  above  cited 
it  was  not  shown  that  there  was  any  public 
necessity  for  the  closing  of  the  alley,  and, 
tbe  complainant  In  tbat  case  being  an  abut- 
ting owner,  the  court  said  that  the  action  of 
the  mayor  and  board  of  aldermen  was  un- 
warranted. 

Affirmed 


MOBILE.  J.  &  K.  C.  R.  CO.  v.  JACKSON. 

(No.  12,920.) 
(Supreme  Court  of  Mississippi.  April  18,  1908.) 

1.  Evidence — Weight  and  Sufficiency— Un- 
contbo vested  evidence— jubt's  duty. 

Juries  cannot  arbitrarily  and  capriciously 
disregard  testimony  which  is  unimpeacbed  and 
supported  by  all  circumstances  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  8  2431 ;  vol.  46.  Trial,  8  452.] 

2.  Cabbiebs— Dbunken  Pabsenoeb  Dbowned 
After  Alighting — Action  fob  Death— Evi- 
dence—Sufficiency. 

Evidence  in  an  action  against  a  railroad 
company  for  a  passenger's  death  alleged  to  have 
resulted  from  the  company's  wantonness  in 
ejecting  him  from  a  train  when  he  was  drunk 
to  insensibility  under  conditions  necessarily  re- 
sulting in  his  drowning  or  freezing  held  insuffi- 
cient to  sustain  a  verdict  for  plaintiff. 

3.  Tbial—  Instructions  Not  Sustained  by 
Evidence. 

Instructions  not  sustained  by  evidence  are 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  88  596-612.] 

4.  Same— Juby'b  Pbovince— Weight  of  Evi- 
dence. 

Juries  are  the  judges  of  the  weight  of  the 
evidence  submitted  to  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  88  322-336.1 

5.  Same— Instructions. 

An  instruction  which  submits  as  a  doubt- 
ful question  a  matter  on  which  there  is  no  con- 
flicting evidence  is  improper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  88  596-602.] 

6.  Same— Credibility  of  Witnesses. 

Juries  are  the  judges  of  credibility  of  wit- 
nesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  88  414-419.] 

7.  Cabriebs— Dbunken  Passengeb  —  Action 
fob  Death— Instructions. 

In  an  action  against  a  railroad  company  for 
tbe  death  of  a  drunken  passenger,  who  was 
drowned  after  alighting,  it  was  error  to  instruct 
that  the  jury  should  not  consider  his  drunken- 
ness, but  should  view  his  conduct  in  the  same 
light  as  they  would  that  of  a  sober  man  in  sim- 
ilar circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  88  1415,  1454.  1497.1 

8.  Same— Conductob'b  Duty. 

If  a  railway  conductor  knew  that  an  alight- 
ing passenger  was  so  drunk  that  he  was  unable 
to  care  for  himself,  the  conductor  should  have 
dealt  with  him  according  to  the  condition  he  was 


then  in,  and  with  view  of  what  would  reason- 
ably happen  to  him  if  left  at  the  place  where 
he  desired  to  alight 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Carriers,  8  1454.] 

Appeal  from  Circuit  Court,  Union  County ; 
J.  B.  Boothe,  Judge. 

Action  for  death  by  Mrs.  V.  C.  Jackson 
against  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and  re- 
manded. 

Fontaine  &  Fontaine  and  May,  Flowers  ft 
Whitfield,  for  appellant  C.  Lee  Crum,  for 
appellee. 

WHITFIELD,  C.  J.  Learned  counsel  for 
the  appellee  says  frankly  In  his  second  brief 
that  "the  case  at  bar  is  for  Injuries  resulting 
from  the  action  of  the  conductor  and  crew 
in  putting  off  deceased  after  he  had  passed 
Ecru,  his  destination,  at  a  time  and  place  and 
under  conditions  that  would  not  only  reason- 
ably lead  to  his  death,  but  must  necessarily 
have  resulted  in  drowning  or  freezing  him  to 
death";  and  the  declaration  itself  plainly 
shows  that  the  suit  Is  practically,  if  not  ex- 
clusively, for  punitive  damages  for  the  al- 
leged willful  and  wanton  wrong  of  the  ap- 
pellant company  In  ejecting  the  deceased  from 
the  cars  of  appellant  when  the  deceased 
was  drunk  to  insensibility  and  utterly  inca- 
pable of  sitting,  walking,  or  standing,  the  ap- 
pellant well  knowing  of  these  facts,  and  at 
a  time  and  place — that  Is  to  say,  In  the  night- 
time and  at  a  flag  station,  with  the  ground 
covered  with  Ice,  sleet,  and  snow — when  to 
so  put  him  off  in  such  condition  meant  death. 

Now,  what  is  the  case  made  by  the  tes- 
timony? Practically  this:  The  deceased. 
Jackson,  a  section  hand  58  years  old,  strong 
and  robust,  and  one  Purvis,  21  years  old,  got 
to  drinking  Peruna  in  the  town  of  New  Al- 
bany on  the  2d  of  February,  1905,  the  day 
of  the  night  on  which  Jackson  was  drowned, 
and  drank  along  through  the  day  a  good 
deal  of  Peruna.  They  boarded  the  cars,  hav- 
ing purchased  tickets  from  New  Albany  to 
Ecru.  After  they  got  on  the  car  they  drank 
about  a  bottle  and  a  half  more  of  Peruna, 
making  about  four  bottles  or  more  of  Peruna 
that  the  two  consumed  during  the  day  and 
this  part  of  the  night.  The  conductor  took 
up  Purvis'  ticket  He  did  not  take  up  Jack- 
son's ticket;  but  Jackson  told  him  he  had, 
and  the  conductor  yielded  tbe  point.  It 
is  clearly  shown  that  Jackson's  ticket  was 
found  in  his  pocket  after  his  death.  It  Is 
further  clearly  shown,  by  the  uncontradict- 
ed testimony  of  the  conductor,  that  after  the 
train  had  passed  Ecru  the  conductor  asked 
these  two  men  where  they  were  going,  and 
they  told  him  they  were  going  to  Ball's  Cross- 
ing, whereupon  he  collected  the  cash  fare 
from  each,  from  Ecru  to  Ball's  Crossing. 
Learned  counsel  for  appellee  says,  In  the  pas- 
sage Just  above  quoted,  that  the  suit  was  for 
putting  off  the  deceased  after  be  bad  passed 
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Ecru,  his  destination.  There  is  not  a  parti- 
cle of  testimony  to  contradict  the  statement 
of  the  conductor  that  he  took  the  cash  fare 
from  Ecru  to  Ball's  Crossing;  and  It  Is 
shown,  also,  without  contradiction,  by  two  or 
three  witnesses,  that  both  Purvis  and  Jack- 
son said  they  were  going  to  Ball's  Crossing 
— one  witness  saying  to  a  party,  another  wit- 
ness saying  to  a  dance,  and  by  another  wit- 
ness that  he  invited  Jackson  to  go  home  with 
him  that  night,  and  be  declined  to  do  so, 
saying  that  he  was  going  to  Ball's  Crossing, 
and  by  the  conductor  and  another  witness,  all 
uncontradicted,  that  the  conductor  offered  to 
take  Jackson  to  Pontotoc  free,  if  he  would 
go  on,  which  Jackson  declined,  insisting  on 
getting  off  at  Ball's  Crossing.  Learned  coun- 
sel for  appellee  insist,  too,  in  the  statement 
quoted,  that  the  suit  is  for  the  ejection,  or 
putting  off,  of  the  deceased.  The  whole  testi- 
mony, uncontradictedly,  shows  that  Purvis 
and  Jackson  were  put  off  or  ejected,  but  that 
the  one  got  off,  Purvis,  and  the  other,  Jack- 
son, was  assisted  off,  on  their  own  demand 
and  upon  their  own  insistence. 

The  strongest  feature  of  appellee's  case  is 
his  insistence  that  Jackson  was  drunk  to  the 
point  of  Insensibility  when  he  got  on  the  cars 
—so  drunk  that  he  could  not  sit,  stand,  or 
walk,  or  in  any  manner  take  care  of  himself, 
and  that  this  condition  was  thoroughly  known 
to  the  conductor,  and  that  hence  the  con- 
ductor, in  allowing  him  to  get  off  even,  or  be 
assisted  off  in  that  condition  at  the  place,  a 
public  crossing  and  flag  station,  with  the 
ground  covered  with  sleet  and  snow  and  ice, 
and  the  temperature  freezing,  was  guilty  of 
willful  and  wanton  wrong,  for  which  the 
company  should  answer  in  punitive  damages. 
But  on  the  point  how  drunk  Jackson  was 
when  he  got  on  the  cars  at  New  Albany,  and 
how  drunk  he  was  after  the  continued  drink- 
ing on  the  cars  between  New  Albany  and 
Ball's  Crossing,  the  testimony  is  in  utter  con- 
flict; the  clear  preponderance  of  the  testi- 
mony, however,  being  that,  whilst  perhaps 
drunk  when  he  boarded  the  cars,  he  was  not 
then  in  any  Insensible  condition,  and  that 
whilst,  of  course,  much  drunker  when  the 
train  reached  Ball's  Crossing,  he  yet  could 
walk,  though  staggering— had  walked  down 
the  aisle  and  taken  his  seat  on  the  opposite 
side  from  the  one  he  had  been  sitting  on- 
had  walked  down  and  demanded  to  know  if  a 
certain  point  was  Ball's  Crossing,  and  was 
cursing  and  boisterous  throughout  the  ride. 
It  is  true  that  on  the  testimony  of  the  wit- 
ness Will  Buchanan  alone  the  Jury  might 
well  have  found  that  he  was,  at  the  time  the 
train  reached  Ball's  Crossing,  too  drunk  to 
walk  or  stand,  and  that  this  condition  was 
known  to  the  conductor;  but  the  testimony 
of  the  other  witnesses  is  positive,  and  direct- 
ly to  the  contrary  of  the  statement  of  Buch- 
anan about  this,  and  the  clear  preponderance 
of  the  evidence,  on  this  record,  would  go  no 
further  than  to  show  that  Jackson  was  drunk 
when  they  reached  Ball's  Crossing,  but  that 


he  could  walk,  though  having  to  be  assisted 
down  the  aisle  and  down  the  steps  to  keep 
him  from  falling,  and  that  he  knew  what  he 
was  doing,  since  he  peremptorily  declined 
the  conductor's  offer  to  take  him  to  Pontotoc, 
and  insisted,  repeatedly,  that  he  would  get 
off  at  Ball's  Grossing,  and  did  get  off,  in  pur- 
suance of  his  own  demand,  together  with  Pur- 
vis. Another  curious  fact  testified  to  by  Will 
Buchanan  is  that  he  was  put  off  on  the  right 
side — that  is,  the  west  side — going  towards 
Pontotoc,  of  the  railroad  track,  and  yet  was 
found  drowned  the  next  day  on  the  east  side. 
Now,  the  railroad  track  is  shown  to  have 
been  from  8  to  10  feet  high.  Will  Buchanan 
further  testified  that  he  rolled  down  the 
dump  on  the  right  side  of  the  track.  It  seems 
perfectly  conclusive,  from  this  statement  of 
Buchanan's,  that  Jackson  could  walk  and  did 
walk,  In  some  way,  from  the  west  side  of  the 
track,  over  the  railroad,  to  the  east  side  of 
the  track,  where  he  was  found  drowned  the 
next  day. 

Now,  from  this  rough  outline,  which  we 
will  fill  In  more  in  detail  further  on  in  this 
opinion,  some  things  are  perfectly  clear: 
First,  that  there  Is  not  one  particle  of  testi- 
mony in  this  record  anywhere  to  show  that 
Jackson  was  put  off  or  ejected.  He  was  sim- 
ply permitted  to  get  off,  and  assisted  off  at 
the  place,  Ball's  Crossing,  at  which  he  insist- 
ed on  debarking,  together  with  Purvis,  and 
yet  the  plaintiff's  case  proceeds  upon  the 
theory  that  Jackson  was  wantonly  and  will- 
fully ejected.  It  is  perfectly  plain  that  he 
did  pay  his  fare  from  Ecru  to  Ball's  Crossing. 
Learned  counsel  for  appellee  insist  that  the 
Jury  found  that  this  was  not  true;  but  the 
Jury  had  no  right,  arbitrarily,  to  make  any 
such  finding  on  the  testimony  in  this  record. 
There  is  no  contradiction  of  the  conductor's 
statement;  nor  is  there  any  contradiction  of 
the  testimony  of  the  witnesses,  who  state 
that  they  both  insisted  on  going  to  Ball's 
Crossing  and  getting  off  there.  Juries  cannot 
arbitrarily  and  capriciously  disregard  testi- 
mony of  witnesses,  not  only  unimpeached  in 
any  of  the  usual  modes  known  to  the  law, 
but  supported  by  all  the  circumstances  in  the 
case.  And  from  this  it  results,  of  course,  in 
the  third  place,  that  Ecru  was  not  Jackson's 
destination,  and  that  he  was  not  carried  past 
his  destination,  when  he  was  carried  to  Ball's 
Crossing.  Here,  then,  are  three  things  set 
out  in  the  statement  quoted  from,  the  plain- 
tiff's second  brief,  as  constituting  the  grounds 
of  his  action,  not  one  of  which  is  supported 
by  the  testimony.  And  when  we  come,  in  the 
fourth  place,  to  the  only  proposition  on  which 
the  plaintiff  could  possibly  recover,  to  wit, 
the  one  above  stated,  that  the  conductor, 
knowing  that  Jackson  was  drunk  to  the  point 
of  insensibility,  and  utterly  unable  to  take 
care  of  himself  in  any  way,  put  him  off  will- 
fully and  wantonly  in  that  condition  at  a 
time  and  place  and  under  circumstances  which 
must  have  resulted  necessarily  in  his  death, 
we  find  one  of  the  witnesses  for  the  plaintiff. 
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-Buchanan,  opposed  to  the  rest  of  the  witness- 
es testifying  on  the  point,  supported,  it  is 
true,  by  Purvis  as  to  the  statement  that  Jack- 
son could  not  walk  at  Ball's  Crossing.  We 
•do  not  say  that  the  Jury,  as  to  this  last  point, 
on  all  the  facts  set  out  in  this  record,  may 
not  have  been  warranted  in  believing  Buch- 
anan. We  leave  that  open,  for  there  are  cir- 
cumstances testified  to  here  and  there  in  the 
record  tending  to  support  his  testimony,  as, 
for  example,  there  is  testimony  that  when 
Jackson  himself  got  up  and  took  one  step, 
Purvis  asked  the  conductor  to  have  him  as- 
sisted off,  and  three  brakemen,  one  on  each 
-side  and  one  behind,  took  hold  of  him  and 
assisted  him  down  the  aisle  and  down  the 
-sleet-covered  steps  of  the  car  to  the  ground. 
This  would  indicate  that  he  was  so  drunk 
that  he  could  not  walk  without  staggering — 
could  hot  get  oft*  without  assistance;  but  it 
does  not  necessarily  follow  from  this  that  he 
was  drunk  to  Insensibility,  or  so  drunk  that 
he  could  not  say  what  he  wanted  to  do,  and 
direct  the  conductor  as  to  where  he  wished 
to  get  off.  There  is  other  testimony  that  he 
was  "drunk,  but  could  navigate,"  and  that  he 
■could  walk,  at  Ball's  Crossing,  and  even  that 
he  "could  have  gotten  off  by  himself,  unas- 
sisted, if  he  had  been  given  time  enough." 
It  is  true,  on  the  other  hand,  that  the  con- 
ductor himself  admits  that  he  heard  one  of 
the  brakemen  say,  just  as  the  train  had  start- 
ed and  had  gotten  not  more  than  50  yards 
from  Ball's  Crossing,  that  the  last  he  saw  of 
Jackson  he  was  rolling  down  the  dump.  Suf- 
fice it  to  say  that  the  testimony  on  this  vital 
point  may,  on  this  record,  be  said,  so  far  as 
the  clear  preponderance  is  concerned,  to  be 
against  the  case  as  made  out  of  Buchanan's 
testimony,  and  to  tend  strongly  to  establish 
the  proposition  that  Jackson,  while  drunk 
when  he  got  on  the  train,  and  much  drunker 
at  Ball's  Crossing,  nevertheless  was  not  drunk 
to  the  point  of  Insensibility,  but  was  mental- 
ly, at  least,  capable  of  saying  what  he  wished 
to  do,  where  he  wished  to  get  oft",  and  insisted 
upon  having  his  way  about  that,  and  that  he 
'did  get  off  In  pursuance  of  his  own  demand, 
and  was  in  no  sense  of  the  word  ejected  or 
;put  off. 

Another  curious  feature  about  the  testi- 
mony will  be  noted,  and  that  is  this:  That 
whilst  the  court  Instructed  the  Jury  that  no 
punitive  damages  could  be  allowed  in  this 
case,  and  hence  the  case  was  left  to  stand 
alone  upon  such  actual  damages  as  the  proof 
showed,  there  is  not  one  particle  of  evidence 
In  the  case  to  show  what  the  earning  capaci- 
ty of  Jackson  was — how  much  money  he  was 
making  per  month  or  per  year ;  In  short,  not 
a  syllable  of  testimony  as  to  what  he  was 
earning  for  the  support  of  his  wife  and  chil- 
dren— what  he  was  worth  as  a  bread-winner. 
How  a  Jury  could  render  a  verdict  for  $3,- 
000  damages  on  the  record  thus  made  by  this 
case  on  these  instructions  passes  all  compre- 
hension. It  must  be  referable  solely  to  pas- 
■sion  and  prejudice,  or  misleading  intentions ; 


for  It  can  find  no  support  in  any  legal  view 
possible  to  be  taken  of  the  case  as  made  by 
the  record.  We  have  gone  through  this  rec- 
ord on  the  facts  repeatedly,  and  given  the 
case  a  most  critical  and  thorough  examina- 
tion, and  we  have  stated  it  thus  fully  for 
the  purpose  of  demonstrating  the  utter  lack 
of  support  to  be  found  for  the  verdict  of  the 
jury,  either  in  the  law  or  the  testimony  in 
the  case. 

We  add  another  observation  or  two  as  to 
the  testimony.  Jim  Lyons,  who  was  not  in 
the  service  of  the  railroad  company,  testified 
uncontradictedly  that  he  asked  Jackson  to  go 
home  with  him,  and  Jackson  said,  "No,"  he 
wanted  to  go  to  Ball's  Crossing ;  and,  further, 
that  he  heard  the  conductor,  Newberry,  say 
to  Jackson,  "Mr.  Jackson,  If  you  will  go  on 
to  Pontotoc,  and  net  get  off"  (that  is,  at 
Ball's  Crossing),  "I  will  take  you  free,"  and 
Jackson  said,  "No,  sir,"  he  wanted  to  stop  at 
Ball's  Crossing.  There  is  no  contradiction  of 
any  sort  of  this  testimony  of  this  disinterest- 
ed witness.  A  very  earnest  effort  was  made 
by  the  learned  counsel1  for  the  appellee  to 
elicit  from  this  witness  a  statement  that  the 
conductor  said  he  did  not  wish  to  put  Jack- 
son off,  on  account  of  its  being  so  cold  and 
Jackson  being  helpless,  and  the  witness  did 
so  answer  once;  but  in  the  further  progress 
of  his  examination  he  says  repeatedly  that 
he  could  not  say  that  that  was  the  reason, 
finally  saying,  "Well,  I  never  heard  him  [the 
conductor]  say  no  reason;"  and  this  witness 
further  states  that  he  was  "sure  Jackson 
could  walk  around  when  he  got  to  Ball's 
Crossing,  and  that  Jackson  was  standing  up 
on  the  ground  when  he,  the  witness,  stepped 
back  into  the  coach."  The  witness  Will  Har- 
vey, who  was,  however,  an  employe  of  the 
railroad  company,  makes  a  very  positive 
statement  that  Jackson,  when  the  train  ran 
Into  an  open  switch  at  Cherry  Creek,  walked 
down  the  aisle  and  asked  if  this  was  Ball's 
Crossing,  and  that,  when  the  train  stopped 
at  Ball's  Crossing,  Jackson  got  up  and  start- 
ed out,  and  was  staggering  in  the  aisle,  when 
the  conductor  had  him  assisted  off,  and  that, 
the  last  he  saw  of  him,  he  turned  and  started 
and  was  standing  up,  and  Purvis  standing 
by  him  and  holding  him.  It  must  be  said, 
however,  that  this  witness  was  still  in  the 
employ  of  the  company,  and  that  he  was  flat- 
ly contradicted  on  a  material  point  by  Will 
Mercer,  another  witness,  himself,  however, 
the  son-in-law  of  Jackson.  Newberry,  the 
conductor,  testified  throughout  with  great  ap- 
parent frankness;  some  of  his  testimony  be- 
ing damaging  to  the  railroad  company.  He 
says  that  he  had  him  assisted  off  because  the 
steps  had  ice  and  sleet  on  them,  and  he  says, 
what  several  other  witnesses  testify  to  uncon- 
tradictedly, that  both  Purvis  and  Jackson 
were  put  off  in  pursuance  of  their  insistent 
demand  to  be  put  off  at  Ball's  Crossing,  and 
that,  whilst  "both  were  drinking,  neither  was 
so  drunk  that  he  was  not  able  to  walk  around 
through  the  train."  H.  B.  Adams,  a  clerk  in 
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Memphis,  Tenn.,  testifies,  without  contradic- 
tion, that  the  destination  of  Jackson  was 
Ball's  Crossing,  and  that  they  both  said  they 
wanted  to  get  off  at  Ball's  Crossing,  and  that 
they  were  going  to  a  party  there,  and  that 
Jackson  got  np  out  of  his  seat,  and  was  as- 
sisted, after  getting  up,  by  the  porters,  and 
that  Purvis  himself  asked  the  conductor  to 
help  him  get  Jackson  off  the  train,  and,  fur- 
ther, most  significantly,  that  "Jackson  might 
have  gotten  off  by  himself,  if  he  had  been 
given  time,"  and  that  he  saw  Jackson  get  up 
and  walk  down  the  aisle  before  they  got  to 
Ball's  Crossing,  and  take  a  seat  on  the  op- 
posite side  from  the  side  on  which  he  had 
been  sitting.  This  witness  is  In  no  manner 
impeached,  and  appears  to  be  perfectly  disin- 
terested. W.  R.  Brown,  a  traveling  salesman 
from  Memphis,  testified  that  Purvis  and 
Jackson  took  the  train  for  Ball's  Crossing, 
and  that  he  saw  them  take  two  or  more 
drinks  between  New  Albany  and  Ball's  Cross- 
ing, and  that  Jackson  was  very  disorderly, 
drinking  and  using  profane  language  through- 
out the  trip;  that  Purvis  asked  Jackson  if  he 
(Jackson)  was  not  going  to  get  off  at  Ball's 
Crossing,  and  Jackson  said,  "Yes";  that  they 
were  not  ejected  or  put  off,  but  got  off  the 
train  of  their  own  accord,  and  upon  their 
own  demand,  and  that  they  were  going,  aa 
they  said,  to  a  dance;  that  both  were  drunk, 
Jackson  more  than  Purvis,  but  that  both 
were  able  to  navigate,  and  that  Purvis  ask- 
ed Newberry  to  assist  Jackson  off  the  train; 
and,  finally,  that  the  witness  saw  that  Jack- 
son was  on  the  ground  safely;  that  he  and 
Purvis  were  standing  on  the  track — that  Is, 
were  safely  on  the  ground. 

The  last  thing  we  desire  to  say  about  the 
testimony  Is  that  it  is  shown  distinctly  by 
the  testimony  of  Jackson's  son-in-law,  Will 
Mercer,  that  he  himself  was  a  section  fore- 
man, and  that  Jackson  was  a  section  hand 
under  him;  that  Ball's  Crossing  was  in  his 
section,  and  that  Jackson  was  thoroughly 
familiar  with  the  location  and  all  the  sur- 
roundings at  Ball's  Crossing.  This,  then,  is 
the  case  made  by  the  facts,  upon  which  we 
desire  to  make  a  single  observation:  That, 
manifestly,  the  clear  preponderance  of  the 
testimony  is  with  the  appellant  company  on 
this  record,  and  that,  unless,  on  a  new  trial, 
the  plaintiff  shall  be  able  to  materially 
strengthen  his  case,  there  should  be  a  per- 
emptory Instruction  to  find  for  the  defendant, 
since  no  verdict  should  be  allowed  to  stand 
on  this  testimony  for  damages,  either  puni- 
tive or  actual. 

But  this  is  not  the  whole  case.  When  we 
come  to  consider  the  instructions  of  the  court, 
the  confusion  only  deepens.  The  plaintiff  ask- 
ed 16  Instructions,  the  first  12  of  which  un- 
brokenly  were  refused.  Without  burdening 
this  opinion  by  having  all  these  instructions, 
refused  and  given,  set  out.  It  is  sufficient  to 
observe  as  to  the  refused  instructions  as  fol- 
lows: That  running  through  nearly  all  of 
the  refused  instructions  is  the  proposition 
40  SO.-10 


that  the  defendant's  conductor  put  Jackson 
off — ejected  him.  AH  these  Instructions  were 
properly  refused,  since  there  is  not  a  particle 
of  testimony  showing  that  there  was  any 
ejection  of  Jackson.  Coming  to  the  instruc- 
tions given  for  the  plaintiff,  two  of  these, 
Nos.  15  and  16,  are  simply  as  to  the  right  of 
the  jury  to  judge  of  the  weight  of  the  evi- 
dence, etc.,  and  were  properly  given.  The 
thirteenth  Instruction  for  the  plaintiff  ought 
not  to  have  been  given,  because  it  submits 
to  the  Jury,  as  a  doubtful  question,  the  ques- 
tion whether  the  conductor  collected  Jack- 
son's fare  from  New  Albany  to  Ecru,  when 
it  is  plain  from  the  testimony,  and  so  argued 
by  the  appellee  himself,  that  Jackson's  ticket 
was  found  in  his  pocket  after  he  was  drown- 
ed; and,  secondly,  because  it  also  submits  to 
the  jury  as  a  fact,  doubtful  on  the  testimony, 
whether  the  conductor  put  Jackson  off  be- 
cause he  had  been  carried  beyond  his  destina- 
tion, when  the  uncontradicted  testimony  is 
that  Jackson  had  paid  the  conductor  the  cash 
fare  from  Ecru  to  BalPs  Crossing,  Purvis 
himself  saying  that  he  did  not  know  whether 
he  (Purvis)  had  paid  the  cash  fare  for  Jack- 
son, but  be  bad  paid  his  own  cash  fare.  The 
fourteenth  instruction  for  the  plaintiff  is  al- 
so erroneous,  because  it  leaves  it  to  the  jury 
to  say  whether  Jackson  had  been  carried 
past  Ecru,  his  destination,  for  the  same  rea- 
sons above  set  out  Of  the  whole  instruc- 
tions asked  for  the  plaintiff,  16  in  number, 
therefore,  only  2  were  properly  given,  and 
they  related  only  to  the  right  of  the  jury  to 
determine  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses. 

How  was  It,  now,  as  to  the  instructions 
given  for  the  defendant?  The  court  actually 
gave  the  defendant  nineteen  instructions  and 
refused  two,  one  of  the  two  being  a  peremp- 
tory instruction;  and  this  in  a  case  where  a 
half  dozen  instructions,  at  the  most,  should 
fully  have  covered  the  determining  points  in 
the  case.  Indeed,  a  half  dozen  instructions, 
on  either  side,  would  fully  and  clearly  have 
put  the  pivotal  points  in  the  case.  The  cloud 
of  instructions  could  only  have  had  the  ef- 
fect of  obscuring  the  Issues  that  should  have 
been  brought  out  in  bold  relief  by  a  few 
crisp,  clear  charges.  We  will  say,  very  brief- 
ly, in  respect  to  the  instructions  for  the  ap- 
pellant, at  this  time,  just  this:  That  instruc- 
tion No.  8  was  erroneous,  since  no  question 
should  have  been  submitted  to  the  Jury  about 
Jackson's  being  carried  past  his  destination; 
and  that  instruction  No.  0,  and  several  others 
presenting  the  same  principle,  is  too  extreme 
in  its  statement  of  the  law  as  to  drunken- 
ness. It  is  not  a  correct  proposition  to  say, 
as  Instruction  No.  9  does,  that  the  Jury  are 
not  to  consider  at  all  the  drunkenness  of  the 
said  Jackson,  but  that  they  are  to  view  his 
acts  and  doings  in  the  same  way  and  in  the 
same  light  as  they  would  those  of  a  sober 
man  under  similar  circumstances.  How 
drunk  Jackson  was  at  the  time  he  reached 
Ball's  Crossing  is  a  question  of  fact  to  be 
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found  by  the  jury;  and  If  the  conductor  of 
the  train  knew  that  Jackson  was  drunk  to 
the  point  of  utter  insensibility,  so  that  he 
could  neither  sit,  nor  stand,  nor  walk,  and  so 
that,  in  a  word,  he  was  in  no  way  capable 
of  taking  care  of  himself,  then  said  conductor 
should  have  dealt  with  him  according  to  the 
condition  he  was  then  in,  and  in  view  of 
what  would  reasonably  happen  to  him  in 
such  a  condition,  If  left  at  Ball's  Crossing, 
with  the  surroundings  then  and  there  obtain- 
ing. All  the  charges  given  for  the  defendant 
should  have  been  modified  in  accordance 
with  the  announcement  just  made.  Finally, 
we  observe  that  instruction  No.  17  for  the 
appellant  distinctly  told  the  jury  that  no 
punitive  or  exemplary  damages  could  be 
awarded  in  the  case,  and  yet  instruction  No. 
18  tells  the  jury,  Just  as  distinctly,  that  "if 
you  may  believe  from  the  evidence  in  this 
case  that  W.  H.  Jackson  was  ejected  from 
defendant's  train  for  the  nonpayment  of  fare, 
the  defendant  had  the  right  to  do  this,  and 
unless  you  believe  said  ejectment  was  will- 
fully, wantonly,  and  wrongfully  made,  you 
will  find  your  verdict  for  defendant."  In 
other  words,  the  court  told  the  Jury  In  in- 
struction No.  17  that  they  could  not  award 
any  punitive  damages,  and  yet,  immediately 
thereafter,  in  instruction  No.  18,  tells  them 
that  they  must  find  an  absolute  verdict  for 
tbe  defendant  against  all  damages  unless 
they  believe  that  there  was  an  ejection  will- 
fully and  wantonly  made.  If  the  jury  had 
obeyed  these  two  instructions,  as  it  was 
their  duty  to  do,  then,  manifestly,  under  in- 
struction No.  17  they  could  have  awarded  no 
punitive  damages,  and  under  instruction  No. 
18  they  could  have  awarded  no  actual  dam- 
ages. These  two  instructions,  taken  together, 
practically  amounted  to  a  peremptory  in- 
struction to  find  for  the  defendant;  and  yet 
the  court  overruled  the  motion  for  a  new 
trial,  the  jury  having  awarded  $5,000  dam- 
ages. 

It  certainly  must  be  perfectly  obvious, 
now,  on  this  full  statement  of  this  record, 
both  as  to  the  facts  and  the  law,  that  this 
verdict,  on  the  case  as  now  made,  cannot 
stand.  There  is  no  explanation  of  It,  except 
on  two  theories — one  that  they  were  misled, 
as  they  may  very  probably  have  been,  by  the 
errors  in  the  instructions  pointed  out;  and 
the  other,  that  the  verdict  was  attributable 
to  prejudice  and  passion,  the  result  being 
arbitrarily  reached  in  the  face  of  the  law 
and  the  evidence.  Public  service  corporations 
must  be  held  to  the  very  strictest  accounta- 
bility under  the  law.  There  must  be  no  re- 
laxation of  those  principles  which  give  the 
public  the  right  to  demand  the  best  service 
and  the  strictest  discbarge  of  their  duties 
as  public  service  corporations.  On  tbe  other 
hand,  no  more  will  it  do  to  tolerate  verdicts 
against  them  which  are  manifestly  the  re- 
sult of  arbitrary  action  In  the  face  of  the  tes- 
timony and  the  law  of  the  case,  whether 
such  result  be  attributable  to  erroneous  In- 


structions or  to  prejudice  and  passion  on  the 
part  of  the  jury.  The  public  must  be  pro- 
tected in  its  rights  fully,  but  the  public  serv- 
ice corporations  must  also  be  just  as  fully 
protected  by  the  courts  of  the  country  in 
their  just  rights. 
Reversed  and  remanded. 


ILLINOIS  CENT.  R.  CO.  v.  REID.  (No. 
12,880.) 

(Supreme  Court  of  Mississippi.   April  27,  1908.) 

Cashiers  —  Ejection  of  Passenger  —  Puni- 
tive Damages. 

A  passenger  may  recover  punitive  damages 
for  ejection  from  a  railway  train  at  the  last 
stop  before  reaching  his  destination,  whieh  was 
not  a  regular  stop,  where  he  acted  in  good  faith 
under  a  special  contract  made  by  the  carrier's 
agent  entitling  him  to  have  the  train  stop  at 
his  destination,  and  the  carrier's  employes  con- 
formed to  the  contract  until  the  last  conductor 
threw  the  tickets  in  tbe  passenger's  lap,  after 
having  taken  them  up,  telling  him  he  must 
alight,  and  refused  to  listen  to  any  explanation, 
saying,  "I  have  heard  that  before,*'  and  where 
a  trainmaster  who  was  on  the  train  refused 
to  have  the  train  stopped  at  the-  passenger's 
destination,  though  authorized  to  do  so;  it  ap- 
pearing that  the  train  had  been  frequently  stop- 
ped there,  with  and  without  ordere,  to  discharge 
passengers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1483-1491.] 

Mayes,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Action  by  B.  W.  Reid  against  the  Illinois 
Central  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Action  for  $1,500  punitive  and  $100  actual 
damages  for  being  ejected  from  the  train  of 
the  defendant  railroad  company.  The  jury 
assessed  damages  at  the  sum  of  $438.91,  and 
a  judgment  was  rendered  accordingly,  from 
which  the  defendant  appeals. 

Mayes  &  Longatreet  and  R.  N.  A  H.  B. 
Miller,  for  appellant  Green  &  Green,  for  ap- 
pellee. 

WHITFIELD,  O.  J.  The  only  question  in 
this  case  is  as  to  the  right  of  the  appellee 
to  recover  punitive  damages.  The  judgment, 
in  the  court  below  was  for  $438.91,  manifest- 
ly a  judgment  for  punitive  damages.  The 
case  in  brief  is  this:  E.  W.  Reid,  desiring  to 
go  with  his  wife  and  children  from  Mag- 
nolia, Miss.,  to  the  World's  Fair  at  St  Louis, 
Mo.,  In  September,  1904,  went  to  the  ticket 
agent  at  Magnolia  to  purchase  a  ticket  to 
St  Louis  and  return — a  special  excursion 
ticket  calling  for  continuous  passage.  The 
return  portion  of  this  ticket  was  to  be  sign- 
ed by  him  before  the  agent  of  the  railroad 
company  in  St  Louis,  according  to  the  cus- 
tom in  such  cases.  When  he  purchased  the 
ticket  from  Mr.  Groce,  the  ticket  agent  of 
the  appellant  at  Magnolia,  Mr.  Groce  asked 
him  whether  he  wanted  No.  2— that  is,  the 
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fast  train  going  north — to  stop  for  him,  and 
Mr.  Reid  told  him  he  did,  and  Reld  asked 
the  ticket  agent,  while  purchasing  the  ticket, 
whether  No.  3  would  stop  for  him  on  his 
return  trip,  and  the  agent  said  in  substance 
that  it  would.  Mr.  Reid's  testimony,  to  be 
exact,  la  as  follows:  "When  I  bought  the 
ticket,  he  [1.  e.,  Groce]  asked  me  If  I  want- 
ed No.  2  to  stop,  and  I  told  him  that  I  did; 
and  after  I  signed  the  ticket  I  said:  *No.  3 
will  stop  for  me  coming  back,  will  it?'  And 
he  said,  Tea,'"  Reld  further  testifies  that 
he  always  understood  that  No.  2,  when  go- 
ing north,  stopped  for  any  passenger  north 
of  Grenada,  Miss.  Acting  on  the  faith  of 
this  contract  made  with  this  ticket  agent, 
Reid  purchased  a  special  excursion  ticket 
and  went  with  his  family  to  St  Louis.  When 
he  got  ready  to  come  back,  he  says  that  he 
went  to  the  ticket  office  at  St  Louis,  and 
signed  his  ticket  in  the  presence  of  the  agent, 
and  bought  his  Pullman  berths  to  Magnolia. 
He  states  that  the  ticket  agent  of  the  appel- 
lant company  at  this  uptown  office  asked  him 
for  his  railroad  ticket  when  he  bought  his 
berths,  and  directed  him  to  sign  the  return 
portion  of  the  ticket,  which  he  did  in  the 
agent's  presence,  and  the  agent  witnessed  It 
and  stamped  it — all  as  customary  in  such 
cases.  He  further  says  that  he  told  this 
ticket  agent  of  the  train  he  wished  to  use 
this  ticket  on,  In  order  to  get  berths  in  the 
Pullman  car  on  that  train,  he  wished  to  use 
his  ticket  on  No.  3,  the  fast  train  going 
south  by  Magnolia  on  the  Illinois  Central 
Railroad.  He  further  testifies  that  In  St. 
Louis  he  presented  his  tickets,  railroad  and 
Pullman,  at  the  gate*  of  the  Union  Depot, 
and  the  employe  whose  business  It  was  to  at- 
tend to  that  matter  asked  where  the  tickets 
took  him  to,  and  he  told  him  Magnolia, 
Miss.,  and  the  employe  opened  the  gate  and 
he  walked  In,  having  shown  the  tickets  to 
this  gateman,  and  that  this  gateman  let  him 
enter  and  board  No.  3.  He  further  testifies 
that  after  he  boarded  the  train  the  con- 
ductor took  up  his  railroad  tickets  and  his 
sleeping  car  tickets,  as  is  usually  done  in 
such  cases,  and  that  he  then,  with  his  fam- 
ily, continued  without  Interruption  on  his 
journey  until  he  got  near  to  McComb  City, 
about  seven  miles  north  of  Magnolia,  his 
destination. 

Up  to  this  point  it  will  be  seen  that  every 
official  of  the  appellant  charged  with  the  duty 
of  selling  the  ticket  In  the  first  place,  and 
of  accepting  and  stamping  and  witnessing 
the  return  portion  of  the  ticket  in  the  sec- 
ond place,  and  the  gateman  on  guard  at  the 
Union  Depot  in  the  third  place,  and  the  con- 
ductor on  train  No.  3  in  the  fourth  place, 
each  and  all  acted  in  strict  conformity  with 
the  special  contract  made  between  the  ap- 
pellee and  the  ticket  agent  who  sold  him  the 
excursion  ticket  at  Magnolia.  The  appellee 
acted  manifestly  on  the  faith  of  this  con- 
tract, and  expected  to  be  put  off  in  accord- 
ance with  It  on  his  return.   He  then  proceeds 


to  say  that  when  he  got  near  to  McComb 
City  on  his  return  the  conductor  came  through 
the  car  and  handed  him  something,  and  that 
he  asked  the  conductor  what  It  was,  and  the 
conductor  said  It  was  his  ticket  He  then 
says:  "I  asked  him  what  I  wanted  with  It 
and  he  said,  'You  have  got  to  get  off  at  Mc- 
Comb City.'  I  told  him  I  didn't  think  I  did; 
that  my  ticket  read  to  Magnolia.  He  said, 
'I  have  heard  that  before,'  and  pitched  the 
ticket  in  my  lap  and  went  on."  He  further 
states  that  the  manner  of  the  conductor  was 
exceedingly  discourteous;  that  he  tried  to 
tell  him  four  or  five  times,  and  that  the  con- 
ductor refused  absolutely  and  peremptorily 
to  hear  any  explanation  whatever;  and  that 
all  this  was  witnessed  by  many  other  pass- 
engers. Further  than  this,  it  appears  that 
Mr.  Qalvani,  the  trainmaster,  was  aboard 
the  car,  and  Mr.  Reld  testified  positively  that 
he  went  to  GalvanI  and  appealed  to  him  to 
get  the  train  stopped,  having  been  Introduced 
to  him  by  Mr.  Thad  Lampton;  that  he  ex- 
plained the  facta  and  circumstances  fully  to 
Mr.  Galvani,  and  told  him  that  his  ticket 
said  take  him  to  Magnolia,  one  continuous 
passage.  He  states  that  Galvani  said  that  be 
(Galvani)  did  not  have  any  authority  In  that 
line,  and  that  he  then  asked  him  as  a  favor  to 
him  and  to  the  ladles  that  were  with  him  to 
have  the  train  stopped  at  Magnolia  and  let 
them  off,  and  that  Galvani  said  that  he  did 
not  have  any  authority  in  that  line,  and  add- 
ed, "Anyway  I  [Galvani]  would  be  afraid  to 
do  It  on  account  of  the  trouble  you  are  hav- 
ing down  there."  This  trouble,  It  very  clear- 
ly appears,  grew  out  of  an  effort  on  the  part 
of  the  citizens  of  Magnolia,  prominent  among 
whom  were  the  Lamptons,  to  force  the  through 
trains  to  stop  at  Magnolia.  Mr.  Galvani  pos- 
itively denies  that  Mr.  Reld  was  Introduced 
to  him,  or  that  any  such  conversation  occur- 
red. Manifestly  the  jury  believed  Reld.  Mr. 
Reld  further  testifies  that  about  this  time, 
In  the  summer  of  1904,  Mr.  Davis  went  to 
St  Louis  and  came  back  on  this  No.  3,  and 
that  Mr.  Butler  did  the  same  thing,  and  that 
Mr.  Middleton  did  the  same  thing,  and  that 
No.  3  stopped  for  all  these  gentlemen.  On 
cross-examination  Reid  was  pressed  to  say 
whether  the  conductor  did  not  tell  him  that 
he  could  not  stop  the  train  unless  he  got  an 
order  from  a  higher  official  to  stop,  to  which 
he  answered:  "No,  sir;  he  didn't  say  that. 
I  don't  know  that  he  got  an  order,  or  that 
he  had  to  get  an  order." 

Dr.  Felder  testifies  that  on  his  return  from 
the  World's  Pair  In  1904,  on  this  same  No.  3, 
it  stopped  for  him  to  get  off  at  Magnolia,  and 
that  this  Bame  trainmaster,  Galvani,  stopped 
it ;  himself  giving  the  order  to  the  conductor. 
On  cross-examination  it  was  attempted  to 
show  by  this  witness  that  the  reason  that 
Galvani  stopped  the  train  was  that  Felder's 
wife  was  suffering  with  a  sick  headache  on 
that  occasion;  but  Felder  says  this  was  not 
true,  and  that  no  such  representation  was 
made  to  Galvani.   Galvani  contradicts  all 
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this,  too;  bat  the  jury  accepted  the  statement 
of  Felder.  C.  E.  Davis  testifies  that  on  his 
return  from  the  World's  Fair  In  1904,  on  the 
same  kind  of  excursion  ticket,  the  plaintiff 
had  Its  train  No.  3  stop  for  him  at  Magnolia. 
On  cross-examination  he  says  that  the  con- 
ductor did  this  on  account  of  old  acquain- 
tanceship with  the  wife  of  the  witness  Davis, 
without  any  order  of  any  kind.  W.  T.  Butler 
testifies  that  on  his  return  from  the  World's 
Fair  in  St  Louis  in  1904,  on  exactly  the  same 
kind  of  excursion  ticket  the  plaintiff  had, 
this  identical  train  No.  3  stopped  for  him  at 
Magnolia,  and  that  It  was  stopped  without 
any  request  or  order  of  any  kind — stopped 
upon  his  simply  telling  the  conductor  that 
he  wanted  to  get  off  at  Magnolia.  J.  I.  Mid- 
dleton  testifies  that  he  returned  from  the 
World's  Fair  In  the  fall  of  1904,  and  that 
the  train  was  stopped  for  him  to  get  off  at 
Magnolia— this  same  No.  3— and  that  this 
was  done  twice  in  the  fall  of  1904.  Willie 
Morse  testifies  that  In  the  month  of  July, 
1904,  he  got  on  this  same  train  in  St  Louis 
(No.  8);  and,  when  asked  on  cross-examina- 
tion whether  he  did  not  know  that  this  train 
No.  8  never  stopped  at  Magnolia  except  on 
special  orders,  said  that  he  did  not  know 
about  that— that  he  knew  it  stopped  some- 
times. West  Elliot  testifies,  also,  tbat  he 
bought  a  ticket  from  New  Orleans  to  Hot 
Springs  at  Magnolia,  and  went  to  the  World's 
Fair  In  1904,  and  tbat  he  came  back  on  this 
same  No.  3,  and  It  stopped  for  him  to  get  off 
at  Magnolia,  and  that  this  was  done  on  orders 
from  a  local  attorney  from  Magnolia. 

In  addition  to  all  this  testimony,  absolutely 
overwhelming,  on  the  proposition  that  this 
special  train,  No.  8,  did  stop  at  Magnolia, 
on  various  occasions  In  that  Identical  year 
and  summer,  and  let  passengers  from  the 
World's  Fair,  and  other  passengers,  get  off 
at  Magnolia  without  any  special  order,  and 
abundantly  showing  that  Galvanl  had  him- 
self ordered  this  train  stopped,  in  other  cases 
than  emergency  cases,  without  any  special 
order  except  his  own  order,  the  plaintiff  in- 
troduced rule  No.  403  of  the  appellant  com- 
pany, which  Is  as  follows:  "Train  Masters. 
403.  They  will  direct  the  movement  of 
trams,  make  requisitions  for  coaches  and  reg- 
ulate the  runs  of  the  crews."  This  rule, 
manifestly,  authorized  the  train  master  to 
stop  the  train  at  Magnolia ;  there  being  noth- 
ing in  the  record  to  show  to  the  contrary. 
The  testimony  of  Galvanl  Is  In  flat  conflict 
with  the  testimony  of  other  witnesses  in  the 
case  with  respect  to  what  he  did  on  various 
occasions,  and  with  regard  to  his  power  to 
order  the  train  stopped  at  Magnolia.  The 
jury  were  certainly  warranted,  If  they  saw 
proper,  in  accepting  the  testimony  of  the 
other  witnesses. 

W.  B.  Groce,  the  ticket  agent,  and  a  wit- 
ness for  the  defendant,  testifies  that  Reid 
asked  him  if  No.  3  would  stop  for  him  on 
his  return,  and  that  he  told  Reid  tbat  he  did 


not  suppose  that  he  (Reid)  would  experience 
any  trouble  In  getting  It  to  stop;  that  it  had 
stopped  for  other  people  on  similar  occasions. 
This  Is  the  positive  testimony  of  the  railroad 
ticket  agent  himself.  Surely  the  jury  were 
warranted  In  believing  that  this  special  con- 
tract was  made,  and  that  Reid  boarded  the 
train  on  the  faith  of  this  contract  and  this 
representation  made  by  the  ticket  agent 
Further  than  this  Groce  says,  in  answer  to 
a  question  as  to  what  he  meant  by  other  per- 
sons getting  off  on  similar  occasions,  that  he 
meant  that  the  train  generally  stopped  to  let 
off  Chicago  and  St.  Louis  passengers;  that 
he  did  not  know  how  often  they  had  done 
this;  that  sometimes  it  would  be  once  or 
twice  a  week;  and  this,  too,  was  the  posi- 
tive testimony  of  a  witness  Introduced  by  the 
railroad  company,  and  that  witness  the  ticket 
agent  himself.  How  it  Is  possible  for  the 
railroad  company  to  contend,  In  the  face  of 
this  testimony  of  its  own  ticket  agent,  that 
this  special  contract  was  not  made,  and  that 
Reid  did  not  board  this  train  on  the  faith 
of  this  representation  and  special  contract,  it 
Is  certainly  difficult  to  understand.  Galvanl 
In  his  testimony  actually  testifies  that  he  did 
not  remember  anything  about  Reld's  being  In- 
troduced to  him  by  Thad  Lampton  at  all,  nor 
about  Reld's  having  any  conversation  what- 
ever with  him  In  respect  to  stopping  train 
No.  a  Thad  Lampton,  in  rebuttal,  testified 
that  he  not  only  introduced  Mr.  Reid  to  Mr. 
Galvanl  on  this  train,  but  that  he  explained 
to  Galvanl  that  he  (Reid)  was  associated  with 
them  (the  Lamptons),  and  had  charge  of  their 
business  in  Magnolia,  and  that  Mr.  Ed.  Hat- 
Ian,  an  engineer  of  the  railroad  living  at 
McComb  City,  was  with  them  when  this  oc- 
curred. Harlan  was  not  introduced  by  the 
railroad  company  to  contradict  Lampton. 

This  is  the  case  made  by  the  testimony, 
except  that  there  is  a  good  deal  of  testimony, 
the  object  of  which  was  to  show  that  there 
was  trouble  and  bad  feeling  between  the 
Lamptons  and  the  appellant  company  in 
respect  to  stopping  this  through  train  at  Mag- 
nolia; that  there  had  been  litigation  about 
this,  and  a  contest  before  the  railroad  com- 
mission, etc  We  say  nothing  as  to  ail  this. 
It  seems  to  us  to  be  utterly  immaterial,  in 
any  view,  for  the  proper  decision  of  this 
cause.  The  question  here  is,  not  what  state 
of  feeling  might  exist  between  the  Lamptons 
and  the  railroad  company,  but  whether,  in 
this  particular  case,  the  conduct  of  the  con- 
ductor of  this  appellant  company  in  this  case, 
as  made  by  all  the  testimony  which  we  have 
hereinbefore  set  out  was  willful  and  wan- 
ton. It  must  be  too  clear  for  any  further 
comment  that  the  jury  were  abundantly  war- 
ranted In  believing  that  the  special  contract 
was  made  between  Groce  and  Reid ;  that  the 
ticket  agent  did  agree  with  Reid  that  No.  3 
should  stop  for  him  on  his  return ;  that  Reid 
acted  on  the  faith  of  this  special  contract 
and  the  faith  of  this  representation  of  this 
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duly  constituted  ticket  agent ;  and  that  every 
official  of  this  appellant  company  connected 
with  his  transportation,  whether  In  Magnolia 
or  in  St.  Louis,  one  and  all,  conformed  to  this 
contract  thus  made  until  the  conductor  came 
along  at  McComb  City.  Now  the  precise 
point,  therefore,  on  which  the  defendant  must 
stand,  if  It  can  stand  at  all,  Is  that  this  con-  ■ 
ductor,  Grant  Lord,  was  not  guilty  of  willful 
or  wanton  conduct  In  the  expulsion  of  the  ap- 
pellee and  his  wife  and  children  from  this 
train ;  and  the  basis  of  all  this  reasoning  Is 
precisely  the  reasoning  that  has  been  three 
times  discarded  and  repudiated  by  this  court, 
to  wit,  that  the  conductor  is  not  bound  to 
listen  to  any  explanation,  and  that  he  must 
go  by  the  face  of  the  ticket  which  is  shown 
him,  and  that  he  Is  not  required  to  listen  to 
any  statement  setting  forth  special  arrange- 
ments or  special  representations  made  by  the 
duly  authorized  ticket  agent  at  the  time  of 
the  making  of  the  special  contract ;  and  this 
is  said  to  be  because  the  conductor  is  bound 
by  a  rule  of  the  company  to  act  In  this  way, 
and  to  be  governed,  exclusively,  by  the  face 
of  a  mere  ticket,  which  may  or  may  not  be 
the  whole  contract. 

We  thought  we  had  disposed  of  this  with 
sufficient  clearness  and  sufficient  emphasis  in 
Railroad  Co.  v.  Harper,  83  Miss.  560,  85 
South.  704.  At  page  570  of  83  Miss.,  page 
7G7  of  35  South.,  we  said:  "It  Is  idle  to 
argue  that  the  conductor,  flatly  refusing  to 
listen  to  a  perfectly  reasonable 'explanation 
made  by  the  woman,  and  putting  her  off,  un- 
der the  circumstances  detailed  in  the  evi- 
dence, at  night,  was  not  guilty  of  such  inten- 
tional and  oppressive  wrong  done  as  to  war- 
rant the  imposition  of  punitive  damages.  It 
may  as  well  be  understood,  once  for  all,  that 
this  court  proposes  to  stand  by  the  doctrine 
announced  in  the  Drummond  and  Riley  Cases 
as  the  Just  and  true  doctrine."  We  quoted 
in  that  case  from  the  opinion  of  Mr.  Justice 
Lamar  in  New  York,  etc.,  R.  R.  Co.  v.  Win- 
ter's Administrator,  143  U.  S.,  at  page  69 
et  seq.,*  12  Sup.  Ct  at  page  359,  86  L.  Ed.  71, 
the  following  passage,  which  we  again  repeat, 
in  the  earnest  hope  that  we  may  not  be  call- 
ed upon  to  state  it  a  third  time:  "The 
grounds  upon  which  it  is  insisted  that  the 
evidence  referred  to  was  inadmissible  are 
that  the  ticket  Itself,  and  the  rules  and  regu- 
lations of  the  road  with  respect  to  stop-over 
checks,  constitute  the  contract  between  the 
passenger  and  the  road,  and  the  only  evidence 
of  such  contract,  and  that  no  representations 
made  by  a  ticket  seller  could  be  received  to 
vary  or  change  the  terms  of  such  contract. 
This  contention  cannot  be  sustained,  and  is 
opposed  to  the  authorities  upon  the  subject. 
While  it  may  be  admitted,  as  a  general  rule, 
that  the  contract  between  the  passenger  and 
the  railroad  company  is  made  up  of  the  tick- 
et which  he  purchases,  and  the  rules  and  reg- 
ulations of  the  road,  yet  It  does  not  follow 
that  parol  evidence  of  what  was  said  between 


the  passenger  and  the  ticket  agent  from 
whom  he  purchased  his  ticket,  at  the  time  of 
such  purchase,  is  inadmissible,  as  going_  to 
make  up  the  contract  of  carriage,  and  form- 
ing a  part  of  it.  In  the  first  place,  passen- 
gers on  railroad  trains  are  not  presumed  to 
know  the  rules  and  regulations  which  are 
made  for  the  guidance  of  conductors  and  oth- 
er employes  of  railroad  companies  as  to  the 
Internal  affairs  of  the  company,  nor  are  they 
required  to  know  them.  Hufford  v.  Grand 
Rapids  &  I.  R.  Co.,  64  Mich.  631,  31  N.  W. 
544,  8  Am.  St  Rep.  859.  In  this  case  there 
is  no  evidence,  as  already  stated,  that  notice 
or  knowledge  of  the  existence  of  the  rules 
of  the  defendant  company,  or  what  they 
were,  with  respect  to  stop-over  privileges, 
was  brought  home  to  the  plaintiff  at  the  time 
he  purchased  his  ticket,  or  at  any  time  there- 
after. There  was  nothing  on  the  face  of  the 
ticket  to  show  that  a  stop-over  check  was  re- 
quired of  the  passenger  as  a  condition  pre- 
cedent to  his  resuming  his  Journey  from 
Olean  to  Salamanca  after  stopping  off  at  the 
former  place.  It  is  shown  by  the  evidence 
that  Olean  was  a  station  at  which  stop-over 
privileges  were  allowed.  Under  such  circum- 
stances, it  was  entirely  proper  for  the  pas- 
senger to  make  Inquiries  of  the  ticket  agent, 
and  to  rely  upon  what  the  latter  told  him 
with  respect  to  his  stopping  over  at  Olean. 
Hufford  v.  Grand  Rapids  &  I.  R.  Co.,  supra ; 
Palmer  v.  Charlotte,  C.  &  A.  R.  Co.,  3  S.  C. 
580,  16  Airi.  Rep.  750;  Burnham  v.  Grand 
Trunk  R.  Co.,  63  Me.  299,  18  Am.  Rep.  220; 
Murdock  v.  Boston  &  A.  R,  Co.,  137  Mass. 
293,  50  Am.  Rep.  307 ;  Arnold  v.  Pennsylvania 
R.  Co.,  115  Pa.  136,  8  Atl.  213,  2  Am.  St 
Rep.  542." 

We  expressly  held  In  the  Harper  Case  that, 
If  the  company  had  any  such  rule,  as  here 
contended  for,  that  the  conductor  must  be 
governed  by  the  face  of  the  mere  ticket  alone, 
which  may  be  but  a  part  of  the  contract,  then 
such  regulation,  not  known  to  the  passenger, 
is  unreasonable  and  void,  and  we  reiterate 
again  that  declaration.  What  was  the  doc- 
trine of  the  Riley  Case,  68  Miss.  765,  9  South. 
443,  13  L  R.  A.  38,  24  Am.  St  Rep.  309,  and 
the  Drummond  Case,  73  Miss.  819,  20  South. 
7,  just  referred  to?  This,  as  set  forth  at 
page  770  of  68  Miss.,  page  444  of  9  South.  (13 
L.  R.  A.  38,  24  Am.  St  Rep.  309) :  "The  deci- 
sions are  in  direct  and  palpable  conflict  upon 
the  liability  of  a  common  carrier  for  failure 
to  transport  a  passenger  under  the  circum- 
stances named.  In  New  York,  Michigan, 
Illinois,  Maryland,  Ohio,  Wisconsin,  Connec- 
ticut, New  Jersey,  Massachusetts,  and  North 
Carolina  it  seems  to  have  been  decided  that 
the  ticket  presented  by  the  passenger  Is  the 
only  evidence  of  his  right  to  travel  upon  the 
train  which  can  be  recognized  by  the  con- 
ductor, and  that  If,  by  reason  of  the  negli- 
gence of  other  servants  of  the  carrier,  a 
wrong  ticket  has  been  given  to  the  passenger, 
or  the  right  ticket  has  been  given  to  him,  but 
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erroneously  taken  from  him,  the  passenger's 
right  of  action  Is  for  the  wrong  thus  commit- 
ted, and  that  be  may  not  insist  upon  his  right 
to  travel  on  the  wrong  ticket  or  without  it, 
when  it  has  been  taken  up,  and  recover  dam- 
ages for  the  refusal  of  the  carrier  to  permit 
him  to  do  so,  and  that  the  carrier  may  law- 
fully eject  him  from  its  train,  using  no  more 
force  tban  is  necessary  for  that  purpose.  On 
tbe  other  hand,  it  is  held  in  Georgia  and 
Indiana  that  the  passenger  is  entitled  to  trav- 
el according  to  his  real  contract  with  the 
carrier,  where  the  mistake  in  giving  the  prop- 
er ticket  or  in  taking  up  a  proper  one  held  by 
the  passenger  is  caused  by  the  negligence  of 
the  servants  of  the  carrier.  Railroad  Co.  v. 
Fix,  88  Ind.  381,  45  Am.  Rep.  464.'*  The 
court  proceeded  through  Justice  Cooper  to 
comment  and  call  attention  to  the  fact  that 
Michigan  had  practically  overruled  its  for- 
mer cases,  and  held  with  Georgia  and  Ind- 
iana, as  shown  by  the  case  of  Huflord  v. 
Railroad  Co.,  64  Mich.  634,  31  N.  W.  544,  8 
Am.  St.  Rep.  859,  hi  which  case  an  instruc- 
tion was  held  to  be  erroneous  which  told  the 
Jury  that  If  a  ticket  had  been  punched,  in- 
dicating to  the  conductor  by  tbe  punch  mark 
that  it  had  been  used  before,  that  would  be 
evidence  of  infirmity  in  the  ticket,  and  the 
plaintiff  could  not  insist  upon  the  ticket's 
being  received.  The  Michigan  Supreme  Court 
said  that  Instruction  was  erroneous,  observ- 
ing that :  "When  the  plaintiff  told  the  con- 
ductor on  the  train  that  he  had  paid  his  fare, 
and  stated  the  amount  he  had  paid  to  the 
agent,  who  gave  him  the  ticket  he  presented 
and  told  him  it  was  good,  it  was  the  duty  of 
the  conductor  to  accept  the  statement  of  the 
plaintiff  until  he  found  out  it  was  not  true, 
no  matter  what  the  ticket  contained  In  words, 
figures,  or  other  marks."  The  court  then  re- 
ferred to  Hutchinson  on  Carriers,  g  571,  and 
the  authorities  cited  In  note  2,  and  In  conclud- 
ing the  court  said :  "Where,  as  here,  the  tick- 
et In  the  hands  of  the  passenger  supports 
and  confirms  the  truth  of  his  statement,  and 
no  possible  Injury  can  result  to  the  carrier 
by  the  conductor's  accepting  and  acting  there- 
on, he  must  so  act,  or  refuse,  at  the  peril  of 
inviting  an  action  for  damages  against  his 
principal  if  the  statement  be  true.  A  passen- 
ger, holding  and  attempting  to  use  such  tick- 
et under  the  circumstances  disclosed  In  this 
record,  and  explaining  to  the  conductor  how 
the  mistake  occurred  by  which  the  ticket 
read  In  the  wrong  direction,  makes  such  a 
reasonable  and  probable  showing  as  entitles 
bim  to  be  dealt  with  as  a  passenger,  and 
therefore  any  regulation  of  the  carrier  au- 
thorizing the  conductor  of  its  trains  to  dis- 
regard such  statement  is  unreasonable,  and 
need  not  be  submitted  to  by  the  passenger." 
Note  specially  this  last  clause.  In  short,  the 
Riley  Case  aligned  this  court,  practically, 
with  the  Indiana  and  Georgia  courts. 

The  only  cases  relied  on  by  the  learned 
counsel  for  the  appellant  are  Railroad  Co.  v. 


Moore,  79  Miss.  766,  81  South.  436,  and  Vlcks- 
burg  R.  R.,  etc.,  Co.  v.  Marlett  78  Miss.  872, 
29  South.  62.  A  close  examination  of  these 
cases  will  show  that  they  have  no  sort  of 
application  to  the  case  in  hand.  In  the  Mar- 
lett Case  it  appears  from  the  opinion  that 
no  explanation  was  made  or  offered  to  be 
made  to  Conductor  Dyer,  who  put  Marlett 
off,  of  the  fact  that  the  previous  conductor 
had  failed  to  punch  the  ticket  as  the  rule  re- 
quired. In  the  Moore  Case  the  ticket  had 
expired,  as  shown  on  its  face,  and  in  addi- 
tion to  this  the  ticket  was  unstamped.  In 
other  words,  all  the  circumstances  tended 
to  contradict  the  proffered  explanation  of 
Moore  as  to  how  the  mistake  was  made  by 
tbe  ticket  agent  at  Oxford.  In  other  words, 
the  circumstances,  Instead  of  supporting  the 
explanation,  contradicted  tbe  explanation. 
That  was  the  turning  point  of  that  case,  and 
that  fact  was  fully  appreciated  by  the  emi- 
nent counsel  for  the  appellant  In  that  case, 
who  say  in  their  brief,  at  page  770  of  79 
Miss.,  page  436  of  31  South.,  as  follows :  "In 
the  case  at  bar  there  Is  not  one  circumstance 
which  tends  in  any  way  to  corroborate  the 
statement  of  the  plaintiff.  In  fact,  everything 
contradicted  his  statement  The  ticket  on 
its  face  had  expired,  and  in  addition  to  that 
it  was  unstamped— nothing  to  show  that  it 
came  from  the  railroad  office  in  a  lawful 
way,  or  when.  There  was  no  exhibition  of 
a  check,  as  in  the  Holmes  Case,  75  Miss.  371. 
23  South.  187,  and  no  exhibition  of  the  stamp 
coupons,  as  In  the  Riley  Case."  Obvious- 
ly, neither  of  these  cases  sheds  any  light  on 
the  point  Involved  in  this  case.  As  stated  at 
the  outset,  this  case  Is  controlled  perfectly 
by  the  Harper  Case,  the  Riley  Case,  and  the 
Drummond  Case.  In  the  Drummond  Case, 
73  Miss.  818,  819,  20  South.  7,  It  is  expressly 
stated  by  the  court  that  "appellee  made  no 
explanation  to  the  conductor  of  the  circum- 
stances connected  with  the  purchase  of  the 
ticket  or  of  the  manner  In  which  he  received 
from  the  ticket  agent  the  ticket  he  had  not 
applied  for.  He  only  says  he  protested 
against  his  being  required  to  occupy  a  seat 
In  the  second-class  coach."  In  other  words, 
the  Drummond  Case,  in  this  respect,  is  exact- 
ly like  the  Marlett  Case.  But  the  court  fur- 
ther held  In  the  Drummond  Case,  at  page 
819  of  73  Miss.,  page  7  of  20  South.,  that  the 
passenger's  ticket  is  not,  in  all  cases,  conclu- 
sive evidence  of  his  contract  with  the  carrier, 
yet  that  It  is  sufficient  evidence  to  justify  a 
conductor  in  acting  upon  it,  as  showing  the 
actual  contract,  In  the  absence  of  any  reason- 
able statements  made  to  him  by  the  passen- 
ger that  through  fraud,  mistake,  or  Inadver- 
tence It  (the  ticket)  does  not  show  the  real 
contract  In  other  words,  the  court  held, 
squarely  and  properly,  that  it  is  always  com- 
petent to  show,  by  reasonable  explanations 
made  to  the  conductor,  that  the  ticket, 
through  fraud,  mistake,  or  Inadvertence, 
does  not  set  out  the  real  contract 
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We  think  the  Jury  were  well  warranted  In 
believing  from  the  testimony  In  this  case 
that  GalTani  had  full  power  to  stop  this  train 
without  any  higher  authority,  both  from 
the  testimony  of  the  witnesses  and  from  the 
rale  No.  403 ;  that  this  conductor  should  have 
listened  to  the  explanation  offered  to  be  made 
by  Mr.  Held,  and,  having  heard  It,  should 
have  stopped  the  train  for  the  appellee  ac- 
cording to  the  special  contract  Instead  of 
doing  this,  he  pitches  the  ticket  back  In  the 
lap  of  the  appellee,  tells  him,  "I  have  beard 
that  before,"  the  Insultingly  sinister  impli- 
cation involved  In  which  Is  too  obvious  for 
comment,  and  willfully  and  wantonly  and 
peremptorily  refused  to  hear  any  explanation 
whatever.  This  is  the  willfulness,  this  Is 
the  wantonness— the  refusal  to  hear  any  ex- 
planation whatever— which  authorized  the 
court  to  give  the  instruction  regarding  puni- 
tive damages. 

We  think  the  action  of  the  court  below  was 
entirely  correct  In  giving  the  instruction,  and 
the  judgment  Is  affirmed. 

MAYES,  J.  (dissenting).  I  do  not  think  the 
facts  warrant  the  allowance  of  exemplary 
damages,  and  for  that  reason  dissent  from 
the  conclusion  of  the  majority. 


HENDERSON  V.  STATE. 

(Supreme  Court  of  Florida.  Division  B.  March 
17,  1908.) 

L  Criminal  Law  —  Motion  ni  Assist  or 

Judgment. 

Motions  in  arrest  of  judgment  can  be  pred- 
icated only  upon  matters  of  record  In  the  cause, 
and  reach  only  infirmities  in  such  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  2423.] 

2.  Sams— New  Tbial— Condition  ax  Pabdon. 

If.  on  a  trial  of  the  defendant  upon  an  in- 
formation charging  larceny  as  a  second  offense, 
a  conditional  pardon  from  the  first  offense  can 
avail  the  defendant  as  a  defense  to  any  extent, 
it  constitutes  a  defense  simply  in  mitigation  of 
the  penalty  to  be  imposed  on  conviction  of  the 
second  offense,  and  to  avail  the  defendant  as 
such  mitigation  of  the  penalty  it  should  be  prov- 
en at  the  trial  for  such  second  offense.  It  is 
too  late  to  bring  it  forward  for  the  first  time 
after  verdict  in  a  motion  for  new  trial,  especial- 
ly so  when  the  information  upon  which  he  is 
tried  alleges  such  former  conviction  and  that 
the  crime  it  charges  is  a  second  offense. 

3.  Pabdon— Conditional  Pabdon  —  Breach 
or  Condition— Effect. 

Where  a  convict  has  accepted  a  conditional 

Grdon  and  has  been  released  from  imprisonment 
virtue  thereof,  but  has  violated  or  failed 
to  perform  the  conditions  or  any  of  them,  the 
pardon.  In  case  of  a  condition  precedent,  does 
aot  take  effect,  and,  in  case  of  a  condition  sub- 
sequent, becomes  void,  and  the  convict  may 
thereupon  be  rearrested  and  compelled  to  under- 
go the  punishment  imposed  by  his  original  sen- 
tence, or  as  much  thereof  as  he  had  not  suf- 
fered at  the  time  of  his  release. 

rEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Pardon,  41  80,  81.1 

4.  Same— Evidence— Effect. 

Where  one  of  the  conditions  of  a  pardon  of 
a  convict  for  the  crime  of  larceny  is  that  he 
should  (hereafter  during  the  term  of  his  natural 
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life  lead  a  law-abiding  life,  and  such  convict  is 
subsequently  tried  and  convicted  of  a  second 
larceny,  such  subsequent  conviction  is  the  most 
conclusive  evidence  of  the  violation  of  such  con- 
dition in  such  pardon,  and  that  the  same  was 
thereby  annulled  and  rendered  void  and  of  no 
further  force  or  effect  for  any  purpose.  Under 
these  circumstances  such  a  conditional  pardon 
could  not  avail  the  defendant  for  any  purpose 
or  to  any  extent  upon  his  trial  for  such  subse- 
quent second  offense,  either  as  ground  for  a 
new  trial  or  otherwise. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Pardon,  ft  29-31.] 

5.  Same— Poweb  to  Annul. 

Where  a  conditional  pardon  of  a  convict 
stipulates  that  the  pardoning  board  or  the  Gov- 
ernor, upon  being  made  satisfied  ex  parte  of  a 
breach  of  its  conditions,  might  declare  it  to  be 
void  and  order  the  convict's  rearrest  and  im- 
prisonment on  the  original  sentence,  such  stip- 
ulation, while  valid  and  binding  on  the  convict, 
if  accepted  by  him,  does  not  furnish  the  exclu- 
sive method  of  adjudging  a  breach  of  such  par- 
don and  its  consequent  annulment.  Any  court 
of  competent  jurisdiction,  notwithstanding  such 
stipulation,  may  likewise  inquire  Into  any  al- 
leged breach  thereof,  and  may  annul  it  if  satis- 
fied of  such  breach. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  87.  Pardon,  f  31.] 

6.  Criminal  Law  —  Vebdiot  —  Second  Of- 
fense. 

On  a  trial  under  an  information  charging 
larceny  and  that  It  was  a  second  offense,  the 
following  verdict:  "We  the  jury  find  the  de- 
fendant guilty  of  2nd  larceny"— held  to  be  suffi- 
cient to  support  a  judgment  of  conviction  and 
sentence  for  the  crime  of  larceny  as  a  second 
offense  of  larceny. 
(Syllabus  by  the  Court.) 

Error  to  Criminal  Court  of  Record,  Duval 
County ;  John  S.  Maxwell,  Judge. 

Alex  Henderson  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

Walter  M.  Davis,  for  plaintiff  in  error. 

TAYLOR,  J.  The  plaintiff  in  error,  as  de- 
fendant below,  was  informed  against  in  the 
criminal  court  of  record  of  Duval  county  for 
the  crime  of  larceny;  the  Information  also 
alleging  a  former  conviction  of  the  same  crime 
In  the  same  court  At  the  trial  the  following 
verdict  was  returned  by  the  Jury:  "We  the 
jury  find  the  defendant  guilty  of  2nd  larceny." 
Upon  this  verdict  the  defendant  was  sen- 
tenced to  imprisonment  In  the  state  prison  for 
10  years,  and  for  a  review  of  this  judgment 
brings  his  case  here  by  writ  of  error. 

The  only  error  urged  and  argued  here  Is 
that  the  court  below  erred  In  not  granting  the 
defendant's  motion  for  new  trial  and  motion 
in  arrest  of  judgment,  made  upon  the  ground 
that  the  defendant  had  been  absolved  from  the 
former  conviction  of  larceny  by  a  conditional 
pardon  granted  to  him  prior  to  the  last  trial 
and  conviction  by  the  pardoning  board  of  the 
state.  The  fact  that  there  had  been  such  a 
conditional  pardon  was  not  made  known  at 
the  trial  before  verdict,  but  was  advanced  for 
the  first  time  in  a  motion  for  new  trial,  and 
also  In  a  motion  In  arrest  of  judgment  In 
so  far  as  the  motion  In  arrest  of  judgment  Is 
concerned,  such  f  set  of  pardon  could  not  prop- 
erly be  made  a  ground  thereof,  since  It  was 
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not  a  matter  of  record  in  the  cause,  but  was 
new  matter  dehors  the  record,  brought  for- 
ward for  the  first  time  after  verdict  Mo- 
tions in  arrest  of  Judgment  can  be  predicated 
only  upon  matters  of  record  in  the  cause,  and 
reach  only  infirmities  in  such  record.  Neither 
did  such  fact  of  a  conditional  pardon  from 
the  former  conviction  necessitate  or  warrant 
the  grant  of  a  new  trial  under  the  circum- 
stances of  this  case.  If  the  conditional  pardon 
granted  did  in  fact  wholly  absolve  the  defend- 
ant from  the  former  conviction,  so  that  It 
could  not  be  accounted  against  him  as  a  first 
or  former  conviction  upon  a  second  trial  and 
conviction  for  the  same  crime,  then  such  par- 
don constituted  a  defense  in  mitigation  of  the 
penalty  at  the  trial  for  the  new  or  second  of- 
fense that  should  have  been  proven  at  the 
trial  to  have  availed  the  defendant,  and  It  was 
too  late  to  bring  it  forward  after  verdict  In  a 
motion  for  new  trial.  Especially  is  this  true 
when  the  Information  upon  which  he  was 
being  tried  alleged  such  former  conviction  and 
that  the  crime  it  charged  was  a  second  of- 
fense. But,  again,  even  if  such  conditional 
pardon  was  a  proper  matter  to  be  urged  for 
the  first  time  In  a  motion  for  new  trial,  it 
cannot  avail  the  defendant  here.  By  an  ex- 
amination of  the  conditional  pardon  Intro- 
duced on  the  motion  for  new  trial  we  find  that 
It  was  granted  to  the  defendant  upon  the  ex- 
pressed condition  that  he  should  thereafter, 
during  the  term  of  his  natural  life,  lead  a 
sober,  peaceable,  and  law-abiding  life. 

In  the  case  of  Alvarez  v.  State,  50  Fla.  24, 
39  South.  481,  111  Am.  St.  Rep.  102,  It  was 
held  that  where  a  prisoner  has  accepted  a  con- 
ditional pardon,  and  has  been  released  from 
imprisonment  by  virtue  thereof,  but  has  vio- 
lated or  failed  to  perform  the  conditions,  or 
any  of  them,  the  pardon,  in  case  of  a  condi- 
tion precedent,  does  not  take  effect,  and,  in 
case  of  a  condition  subsequent,  becomes  void, 
and  the  criminal  may  thereupon  be  rearrested 
and  compelled  to  undergo  the  punishment  im- 
posed by  his  original  sentence,  or  as  much 
thereof  as  he  had  not  suffered  at  the  time  of 
his  release. 

By  the  conviction  herein  It  was  established 
In  the  most  conclusive  way,  viz.,  by  the  formal 
judgment  of  a  court  of  competent  jurisdic- 
tion, that  the  defendant  had  violated  the  con- 
ditions of  said  pardon,  subsequently  to  the 
grant  thereof,  by  again  committing  the  same 
offense  from  which  such  pardon  conditionally 
absolved  him,  and  that  consequently  such 
pardon  was  wholly  null  and  void.  It  will 
hardly  be  seriously  contended  that  a  man  who 
commits  larceny  of  the  goods  of  his  fellow 
man  leads  a  law-abiding  life.  It  is  further 
contended  that,  because  said  conditional  par- 
don stipulates  that  the  pardoning  board  or 
Governor,  upon  being  made  satisfied  ex  parte 
of  a  breach  of  its  conditions  by  the  defend- 
ant, might  declare  It  to  be  void  and  order  his 
rearrest  and  imprisonment  on  the  original 
sentence,  it  remains  in  full  force  and  effect 
until  the  pardoning  board  or  Governor  de- 


clare It  void  for  a  breach  thereof,  which  no- 
tion they  had  not  taken.  There  is  no  merit  in 
this  contention.  While  such  stipulations  in 
conditional  pardons  are  valid,  and,  if  accepted 
by  the  convict,  are  binding  on  him,  yet  they 
do  not  furnish  the  exclusive  method  of  ad- 
judging a  breach  of  such  pardon  or  of  Its  an- 
nulment. Any  court  of  competent  Jurisdic- 
tion may  likewise  Inquire  into  any  alleged 
breach  thereof,  and  may  annul  it  if  satisfied 
of  such  breach,  notwithstanding  such  stipula- 
tions therein  enabling  the  pardoning  board  or 
Governor  so  to  do.   Alvarez  v.  State,  supra. 

It  is  further  contended  that  no  legal  Judg- 
ment can  be  imposed  upon  the  verdict  render- 
ed. There  is  no  merit  in  this  contention.  Our 
construction  of  the  verdict,  herein  quoted,  is 
that  the  Jury  found  the  defendant  guilty  of 
the  crime  of  larceny  of  which  he  was  charged 
in  the  Information  on  which  he  was  tried,  and 
that  It  affirmatively  found  the  further  fact 
that  such  conviction  was  a  second  conviction 
of  the  same  defendant  of  the  same  crime. 
Thus  viewed,  the  sentence  predicated  thereon 
was  proper. 

This  disposes  of  all  the  questions  presented 
and  argued;  and,  finding  no  error,  the  judg- 
ment of  the  court  below  in  said  cause  is  here- 
by affirmed,  at  the  cost  of  Duval  county — the 
defendant  having  been  adjudged  to  be  Insol- 
vent. 

HOCKER  and  PARKHILL,  JJn  concur. 

SHACK LEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


ADAMS  v.  STATE. 

(Supreme  Court  of  Florida.  Division  B.  March 

24,  1908.) 

1.  Criminal  Law— Trial— Procedure  —  Re- 
view. 

The  method  of  conducting  trials,  as  to  the 
time  of  assembling,  the  recesses  of  the  court, 
the  sending  for  witnesses,  and  the  introduction 
of  evidence,  must  be  left,  in  the  nature  of 
things,  to  the  reasonable  discretion  of  the  trial 
court,  and  an  appellate  court  will  not  interfere, 
unless  it  appears  that  some  injustice  or  wrong 
has  been  done  the  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  88  8053-5066.] 

2.  Same  —  New  Trial  —  Newly  Disco vkbed 
Evidence. 

Where  the  evidence  raises  grave  doubt  a* 
to  the  defendant's  guilt,  the  general  rule  that 
excludes  the  consideration  of  newly  discovered 
evidence  which  is  of  a  cumulative  or  rebutting 
nature  should  be  relaxed. 

[Ed.  Note.— For  cases  in  point,  nee  Cent.  Dig. 
vol.  15,  Criminal  Law,  88  8228-3230.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hernando  County: 
William  S.  Bullock,  Judge.^ 

January  Adams  was  convicted  of  murder, 
and  brings  error.  Reversed. 

Davant  &  Davant,  for  plaintiff  In  error. 
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HOOKER,  J.  At  the  fall  term,  1907,  of  the 
circuit  court  of  Hernando  county,  January 
Adams,  the  plaintiff  in  error,  referred  to  here- 
after as  the  defendant,  was  Indicted  for  the 
murder  of  one  George  Green,  and  upon  trial 
was  convicted  of  murder  in  the  second  degree 
and  sentenced  to  the  state  prison  for  the 
term  of  his  natural  life.  He  seeks  a  reversal 
of  this  sentence. 

There  are  two  assignments  of  error: 

"First.  That  the  court  erred  in  allowing 
the  cause  continued  from  the  afternoon  of 
the  21st  day  of  November,  1907,  to  the  morn- 
ing of  the  22d  day  of  November,  1907,  upon 
motion  of  the  state  attorney,  over  the  objec- 
tion of  defendant,  for  the  purpose  of  allowing 
the  state  to  produce  a  witness  whom  the 
state  attorney  stated  had  been  present,  and 
had  gone  home,  there  being  no  showing  as 
to  the  materiality. of  the  witness  and  reason 
for  bis  absence;  whereas,  bis  honor,  the  cir- 
cuit judge,  should  have  refused  such  post- 
ponement and  required  the  cause  to  proceed. 

"Second.  That  his  honor,  the  circuit  judge, 
erred  in  overruling  the  defendant's  motion 
for  a  new  trial,  upon  the  following  grounds, 
to  wit: 

"(a)  That  the  verdict  was  contrary  to  law. 
"(b)  That  the  verdict  was  contrary  to  the 
evidence. 

"(c)  That  the  verdict  was  contrary  to  the 
law,  the  evidence  and  to  the  charge  of  the 
court 

"(d)  Because  of  evidence  discovered  by  the 
defendant  subsequently  to  his  trial  and  con- 
viction, which  would  have  materially  affected 
the  finding  of  the  jury  herein,  as  was  shown 
by  affidavits  filed  In  support  of  the  motion." 

As  to  the  first  assignment,  it  appears  that 
about  4  o'clock  p.  m.  on  the  day  the  trial  be- 
gan, and  after  the  evidence  for  tbe  state  and 
defendant  had  been  concluded  and  the  de- 
fendant had  rested  his  case,  the  state  attor- 
ney announced  that  the  testimony  developed 
that  it  was  necessary  to  have  another  wit- 
ness who  had  gone  home,  and  asked  the  court 
to  take  a  recess  until  the  witness  could  be 
sent  for.  The  court  then  took  a  recess  until 
the  usual  time  of  convening  the  court  next 
morning.  We  find  no  reversible  error  in  this 
action  of  the  court  Tbe  method  of  conduct- 
ing trials,  as  to  the  time  of  assembling,  the 
recesses  of  the  court,  the  sending  for  wit- 
nesses, and  tbe  introduction  of  evidence, 
must  In  the  nature  of  things,  be  left  to  the 
reasonable  discretion  of  the  trial  court  The 
object  of  a  trial  Is  to  approximate  justice  as 
nearly  as  possible,  and,  unless  it  appears 
that  some  Injustice  or  wrong  has  been  done  a 
defendant  this  court  will  not  Interfere  with 
tbe  action  of  the  trial  court  See  Wilson  v. 
Johnson,  51  Fla.  370,  41  South.  396,  and  au- 
thorities there  cited. 

As  to  the  second  assignment  of  error,  the 
record  shows  that  the  defendant  filed  an  affi- 
davit in  support  thereof  on  the  ground  of 
newly  discovered  evidence.    Among  other 


things  he  alleges  therein  that  subsequently  to 
his  trial  he  had  learned  that  one  Joe  Ruth 
was  an  eyewitness  to  tbe  shooting,  and  will 
testify  that  George  Green  was  at  the  time  at- 
tempting to  shoot  and  kill  the  defendant  with 
a  single-barrel  shotgun,  and  that  defendant 
was  In  imminent  danger  of  death  at  the 
hands  of  George  Green  at  that  time,  and  ft 
was  necessary  for  the  defendant  to  shoot 
Green  to  save  his  life,  and  that  he  did  not 
know  these  facts  until  tbe  affidavit  of  H.  F. 
Price  was  shown  him ;  that  affiant  had  been 
imprisoned  continuously  in  the  Brooks vllJe 
jail  since  the  day  after  the  shooting,  and  had 
had  no  opportunity  to  talk  and  secure  wit- 
nesses in  his  behalf. 

The  affidavit  of  Mr.  H.  F.  Price  was  filed, 
stating,  among  other  things,  that  January 
Adams  worked  for  him  at  one  time;  that 
soon  after  the  shooting  of  George  Green  he 
had  a  talk  with  Joe  Ruth,  who  worked  for 
him;  and  that  Joe  Ruth  told  him  that  he  was 
present  when  Green  was  shot  and  saw  the 
shooting,  and  that  Green  pointed  a  single- 
barrel  shotgun  at  January  Adams  as  he  came 
out  of  Herbert  Pugh's  house  at  Wlscon ;  that 
Adams  called  to  Green  three  times  in  quick 
succession,  and  Green  did  not  reply,  but  con- 
tinued to  point  the  gun  at  him;  that  Adams 
shot  with  a  pistol  and  left  Affiant  Price, 
says  that  he  believes  Ruth's  testimony  can 
be  secured  at  another  trial,  and  that  he  will 
testify  as  above. 

Defendant  also  stated  in  substance  in  his 
affidavit  that  on  another  trial  he  can  secure 
witnesses  who  will  rebut  the  evidence  given 
against  him  by  George  Watson,  who  was  one 
of  the  witnesses  Introduced  by  the  state  on 
the  next  morning  after  the  recess  which  has 
been  spoken  of  was  taken,  and  that  he  has 
learned  these  facts  since  his  trial. 

George  Watson  testified  on  the  trial  that 
he  met  the  deceased  shortly  before  the  shoot- 
ing; that  he  and  deceased  were  standing 
about  75  yards  from  the  house  where  Green 
was  shot  and  about  same  distance  from  his 
own  house ;  that  Green  went  towards  the  house 
where  he  was  shot  (Pugh's),  and  the  witness 
went  to  his  own  house,  and  when  he  got  home 
he  heard  the  shots;  and  that  when  he  parted 
from  Green  the  latter  was  not  armed. 

No  witness  in  the  case  testified  that  he 
saw  the  shooting,  except  the  defendant  who 
stated  that  when  he  went  out  of  Pugh's  house 
he  saw  a  man  standing  about  15  feet  off  (it 
was  in  the  nighttime);  that  he  took  the  per- 
son he  saw  for  Green,  called  him  three  or 
more  times,  and  received  no  answer;  that 
Green  had  a  gun  leveled -on  him,  and  he  fired 
his  pistol  three  or  four  times  at  Green,  and 
then  ran  around  tbe  house. 

The  evidence  is  uncontradicted  and  over- 
whelming that  Green  was  drunk  that  night; 
that  he  went  to  Pugh's  house,  where  the  de- 
fendant and  other  negroes  were;  that  he  got 
angry  about  a  very  trivial  matter  and  threat- 
ened to  shoot  Adams;  that  he  was  ejected 
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from  the  house  by  Pugh  and  others ;  that  he 
had  a  single-barrel  shotgun  loaded  with  a 
shell,  which  was  cut  around  so  as  to  throw 
the  shot  close  together;  that  he  continued  his 
threats  to  kill  Adams,  after  he  was  put  out 
of  Pugh's  house,  some  of  which  the  defend- 
ant heard.  Under  these  circumstances  Wat- 
son's testimony  that  Qreen  was  unarmed  a 
few  moments  before  the  shooting  can  have 
but  little  probative  force  In  contradicting  the 
defendant;  but,  so  far  as  we  can  Judge,  it 
seems  to  have  been  the  principal  evidence  up- 
on which  the  Jury  convicted  the  defendant 
The  state's  evidence  does  not  seem  to  so  satis- 
factorily answer  the  question  what  Green 
was  doing  at  Pugh's  bouse  at  a  late  hour  of 
the  night,  after  he  had  been  ejected  therefrom 
for  turbulence,  and  after  his  repeated  threats 
to  kill  Adams,  if  he  was  not  there  to  carry 
out  his  threats.  The  evidence  shows  that 
Adams  was  at  Pugh's  house  until  a  late  hoar, 
and  when  he  left  the  house,  and  almost  im- 
mediately after  he  got  out  of  the  door,  the 
shooting  occurred.  Not  a  witness  testified  to 
seeing  the  actual  shooting  except  the  defend- 
ant, though  several  were  In  Pugh's  house  and 
heard  Adams,  immediately  after  leaving  the 
house,  call  Green  three  or  four  times,  and 
heard  no  answer.  There  is  no  inconsistency 
in  defendant's  testimony.  It  substantially 
agrees  with  that  of  all  the  other  witnesses 
up  to  the  very  moment  of  the  shooting,  except 
in  so  far  as  Watson's  evidence  may  tend  to 
show  that  Green  was  unarmed  at  that  mo- 
ment, which  is  not  direct  to  that  effect,  but 
only  inferential,  and  that  Inference  is  not 
controlling,  because  Green  may  have  had  his 
gun  at  some  convenient  place,  where  he  could 
easily  put  his  hand  on  it  He  certainly  had 
it  in  the  earlier  part  of  the  night  when  he 
was  threatening  to  shoot  Adams,  and  if  he 
had  any  other  purpose  in  going  to  Pugh's 
house,  where  he  had  reason  to  believe  Adams 
was,  than  to  carry  out  his  threats,  the  evi- 
dence does  not  show  it 

The  state  also  introduced,  on  the  next 
morning  after  the  recess  spoken  of,  two  other 
witnesses,  viz.,  H.  D.  Evans,  who  testified 
that  he  lived  about  300  yards  from  where  the 
shooting  occurred,  that  he  saw  Green  on  his 
porch  yard  steps  about  15  minutes  after  the 
shooting,  and  that  he  had  no  gun  at  that 
time,  and  Quitman  Vara,  who  testified  that 
he  lived  about  200  yards  from  where  the 
shooting  occurred,  and  saw  Green  about  10 
minutes  after  the  shooting,  and  he  was  not 
then  armed.  This  evidence  does  not  satis- 
factorily show  that  Green  was  .not  armed 
with  a  gun  when  he  was  shot  for  he  may 
have  thrown  down  his  gun  when  shot  or 
otherwise  have  disposed  of  it. 

It  may  be  that  the  proposed  newly  discov- 
ered evidence  is  liable  to  some  criticism  as 
being  cumulative  to  that  of  the  defendant  or 
as  being  in  rebuttal  of  that  of  the  state.  See 
Mitchell  v.  State,  43  Fla.  684,  31  South.  242, 
and  Jones  v.  State,  35  Fla.  289, 17  South.  284. 


But  while  admitting  that  the  general  rules 
regulating  the  granting  of  new  trials  on  the 
ground  of  newly  discovered  evidence  are  wise 
and  should  generally  be  adhered  to,  they  are 
not  inflexible,  and  must  sometimes  bend  in 
order  to  meet  the  ends  of  Justice.  In  the 
case  of  Barker  v.  French,  18  Vt  460,  it  was 
held  that  a  court  will  not  refuse  to  grant  a 
new  trial  for  newly  discovered  evidence  for 
the  reason  that  it  is  cumulative  merely,  if  it 
is  sufficient  to  render  clear  that  which  was 
before  a  doubtful  case.  14  Bncy.  PI.  &  Pr. 
820,  821,  and  cases  cited.  See,  also,  Hilllard 
on  New  Trials  (2d  Ed.)  p.  504. 

We  are  of  opinion  that  in  view  of  the  un- 
satisfactory character  of  the  evidence  as 
shown  by  the  record  upon  which  the  verdict 
was  rendered,  and  of  the  offer  of  the  newly 
discovered  evidence  which,  if  satisfactorily 
proven,  will  throw  light  upon  the  question  as 
to  whether  the  defendant  acted  in  self-de- 
fense, the  motion  for  a  new  trial  should  have 
been  granted. 

The  Judgment  is  reversed,  at  the  cost  of 
Hernando  county. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLBFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


JOHNSON  v.  STATE. 

(Supreme  Court  of  Florida.  Division  A.  March 
24,  1908.) 

1.  Witnesses—  Impeachment. 

The  defense  should  be  permitted  to  recall 
a  state's  witness,  who  has  just  left  the  stand, 
for  the  purpose  of  laying  the  foundation  for  im- 
peachment 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  50,  Witnesses,  5  1109.] 

2.  Homicide— Evidence. 

Where  there  are  peculiarities  in  the  foot- 
print of  the  defendant,  evidence  is  admissible 
that  the  tracks  thus  made  are  "similar"  to  those 
found  near  the  scene  of  the  homicide. 

[Ed.  Note.— For  cases  in  point  see  Cent  Due. 
voL  14,  Criminal  Law,  f  768.] 

8.  Criminal  Law— Evidence— Experiments. 

The  trial  court  may  refuse  opinion  evidence 
or  experiments  in  the  presence  of  the  jury  as  to 
whether  a  spur  strap  attached  to  a  shoe  would 
make  an  impression  on  sandy  soil. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  14,  Criminal  Law,  8  1457.] 

4.  Same— Arguments  of  Counsel. 

Where  the  defense  of  an  alibi  is  not  set  up, 
the  state  should  not  be  permitted  to  argue  to 
the  jury  that  there  is  "a  great  break  in  the  pre- 
tended alibi." 

(Ed.  Note.— For  cases  in  point  see  Cent  Dix 
vol.  14,  Criminal  Law,  8  1668.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Putnam  County; 
James  T.  Wills,  Judge. 

Vance  Johnson  was  convicted  of  murder, 
and  brings  error.  Reversed, 
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S.  J.  Hllburn  and  E.  M.  Calhoun,  for 
plaintiff  in  error. 

COCKRELL,  J.  The  plaintiff  in  error 
was  indicted  in  the  circuit  court  for  Put- 
nam county  for  the  murder  in  the  first  de- 
gree .of  John  A.  Gennond.  He  was  tried  and 
convicted,  and  the  death  penalty  was  pro- 
nounced against  him.  No  errors  are  as- 
signed upon  the  record  proper,  nor  upon  the 
charges  of  the  court.  The  assignment  based 
upon  the  refusal  to  Instruct  upon  circum- 
stantial evidence  is  expressly  abandoned. 

The  first  assignment  is  upon  the  refusal 
of  the  court  to  permit  the  recalling  of  Wil- 
liam Davis,  a  state  witness,  to  allow  the  de- 
fendant to  lay  the  foundation  for  impeach- 
ment This  witness  had  testified  to  seeing 
the  accused,  about  2  o'clock  in  the  morning 
of  the  night  that  Germond  was  killed,  with 
a  shotgun  in  his  hand  and  in  the  vicinity  of 
the  homicide,  and  to  other  suspicious  cir- 
cumstances. The  defense,  after  putting  two 
questions,  announced  no  further  questions, 
and  the  witness  stood  down.  Thereupon, 
and  before  any  further  steps  in  the  case  were 
taken,  the  defense  at  once  asked  that  he  be 
placed  back  on  the  stand,  stating  that  it  was 
desired  to  show  that  the  witness  had  said  to 
others  then  in  court  that  he  had  not  actual- 
ly seen  the  gun,  but  had  heard  another  say 
he  saw  It.  The  state  objected  to  the  recall 
of  the  witness,  and  the  court  sustained  the 
objection;  no  reason  being  assigned  for  the 
action.    We  think  this  error. 

There  is  nothing  In  the  bill  of  exceptions, 
which  appears  to  be  unusually  full  and  com- 
plete, to  justify  the  refusal.  There  is  noth- 
ing to  Indicate  that  the  attorneys  for  the 
defense  were  dilatory  or  trifling  with  the 
court.  To  the  contrary,  the  whole  trial  ap- 
pears to  have  occupied  but  a  single  day,  and 
the  cross-examination  of  the  state's  witness- 
es was  short  and  concise.  The  witness  so 
sought  to  be  Impeached  had  just  stood  down, 
and  presumably  was  still  immediately  ac- 
cessible. Human  life  was  involved,  and  we 
cannot  conceive  why  the  court  should  have 
sought  to  apply  so  narrow  a  rule  of  proce- 
dure. 

The  precise  point  may  not  have  been  pass- 
ed upon  by  this  court;  but  the  converse  has 
been  frequently  decided.  We  have  held  that 
the  court  committed  no  error  in  permitting 
the  state  under  similar  circumstances  to  re- 
call a  witness  for  the  defense,  in  order  to 
lay  the  foundation  for  impeachment,  and 
have  said  that  in  the  furtherance  of  justice 
the  discretion  of  the  trial  court  In  relaxing 
the  rules  of  evidence  to  that  end  should  be 
liberally  exercised.  Brown  v.  State,  40  Fla. 
459,  25  South.  68;  Ortiz  v.  State,  30  Fla. 
256,  11  South.  611;  Burroughs  v.  State,  17 
Fla.  643;  Thomas  v.  State,  47  Fla.  99,  36 
South.  161;  Robinson  v.  State,  50  Fla.  115, 
39  South.  4C5.  These  cases,  while  recogniz- 
ing a  large  discretion  in  the  trial  courts  in 


the  matter  of  relaxing  the  rules  of  evidence, 
are  instructive,  in  that  they  assert  the  larg- 
er law  that  furtherance  of  justice  should  be 
the  guide  for  courts,  rather  than  the  blind 
following  of  rules  of  convenience  that  may 
have  been  adopted  from  time  to  time  as  more 
likely  to  bring  about  the  main  object  of  all 
courts— to  see  that  justice  is  administered 
under  the  forms  of  law. 

There  are  most  respectable  authorities 
holding  that  the  right  to  recall  for  impeach- 
ment is  absolute;  but  our  precedents  seem 
to  forbid  us  following  them,  and  It  is  easy 
to  imagine  circumstances  where  a  court,  to 
protect  its  dignity  and  the  rights  of  the  pub- 
lic in  the  speedy  orderly  administration  of 
the  criminal  laws,  would  be  justified  in  re- 
fusing the  request,  and  therefore  we  content 
ourselves  now  in  saying  that  the  discretion, 
under  the  facts  disclosed  on  this  record, 
should  have  been  exercised  to  allow  the  re- 
call, and  the  refusal  so  to  exercise  that  dis- 
cretion constitutes  error. 

The  court  permitted  a  deputy  sheriff  who 
arrested  Johnson  to  testify  that  when  taking 
him  to  the  inquest  he  noticed  that  Johnson's 
left  foot  made  a  mark  similar  to  one  at  the 
place  of  the  homicide,  and  this  Is  assigned 
as  error.  The  testimony  Is  not  objectionable 
as  giving  the  opinion  of  a  nonexpert  wit- 
ness. The  witness  did  not  say  that  in  his 
opinion  the  tracks  were  made  by  the  same 
person,  testimony  upheld  as  proper  In  Al- 
ford  v.  State,  47  Fla.  1,  36  South.  436  under 
circumstances  not  unlike  those  here  disclos- 
ed, but  merely  testified  to  a  preliminary  col- 
lective fact  that  there  were  similarities  be- 
tween the  tracks  made  by  the  defendant's 
left  foot  and  those  examined  by  him  at  the 
scene  of  the  homicide.  The  probative  force 
of  the  evidence  Is  subject,  to  the  tests  of 
cross-examination,  and  under  the  authority 
of  the  Alford  Case  and  of  Whetston  v. 
State,  31  Fla.  240,  12  South.  661,  the  testi- 
mony was  admissible.  There  was  evidence 
as  to  peculiarities  of  this  track. 

One  state's  witness  on  the  cross-examina- 
tion, and  another  upon  the  direct  examina- 
tion, testified  that  the  tracks  examined  near 
the  scene  of  the  homicide  showed  an  Impres- 
sion under  the  instep  near  the  heel  of  the 
shoe,  and  one  of  them  testified  to  "an  impres- 
sion in  the  sand  on  the  instep  that  made  a 
mark  like  a  strap."  Upon  cross-examination 
he  stated  that  the  tracks  were  in  fine,  dry 
sand,  and  the  mark  appeared  to  have  been 
made  by  a  legging  or  spur  strap,  one-quar- 
ter or  one-half  Inch  wide,  and  made  distinct- 
ly in  the  sand.  The  defendant  put  in  evi- 
dence a  spur  which  he  testified  he  wore  that 
night,  and  offered  in  various  ways  to  have 
experiments  made  whereby  to  test  if  the 
strap  upon  that  spur  would  make  an  impres- 
sion in  sand,  and  also  offered  a  witness  will- 
ing to  swear  that  he  was  familiar  with  spurs 
and  Florida  sands,  and  that  be  had  made 
experiments,  and  that  a  spur  strap  upon  a 
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shoe  such  as  the  defendant  then  wore  would 
not  make  an  Impression  in  sand.  These  of- 
fers were  all  rejected. 

The  original  spur  in  evidence  has  been  for- 
warded to  ua  under  the  order  of  the  trial 
court  for  inspection. 

As  to  the  refusal  to  permit  the  proffered 
witness  to  testify  as  to  what  impression,  if 
any,  a  leather  strap  attached  to  a  shoe  would 
make  in  sand,  it  would  seem  that  the  prin- 
ciple announced  In  Mann  v.  State,  23  Fla. 
610,  3  South.  207,  would  be  conclusive.  The 
impression,  if  any,  made  by  spur  straps  up- 
on Florida  sand,  is  a  matter  of  common  ob- 
servation, a  fact  of  common  experience,  and 
may  well  be  left  to  the  jury,  uninfluenced  by 
the  opinion  of  a  witness  who,  in  the  nature 
of  things,  probably  has  had  no  more  or  great- 
er opportunity  for  observation  than  the  Ju- 
rors. 

The  above  remarks  also  foreshadow  our 
conclusion  upon  the  refusal  of  the  court  to 
stop  the  trial  to  permit  experiments  to  be 
made  in  the  presence  of  the  Jury.  In  Spires 
v.  State,  50  Fla.  121,  39  South.  181,  we  said: 
"The  making  of  experiments  by  or  in  the 
presence  of  the  Jury  is  not  favored  by  the 
courts.  Evidence  of  this  kind  should  be  re- 
ceived with  caution,  and  only  be  admitted 
where  it  is  obvious  to  the  court,  from  the 
nature  of  the  experiments,  that  the  Jury  will 
be  enlightened,  rather  than  confused."  And 
we  further  held  in  that  case  that  much  was 
left  to  the  trial  court's  discretion  whether 
sucb  experiments  should  be  permitted;  and 
In  Hisler  v.  State,  52  Fla.  30,  42  South.  602, 
It  was  said  by  us  that,  where  the  trial  court 
exercised  its  discretion  in  rejecting  evidence 
of  an  experiment,  we  would  not  review  the 
rulings,  unless  an  abuse  of  discretion  ap- 
pears. Upon  the  authority  of  these  recent 
cases,  we  shall  not  sustain  these  assignments. 

In  his  argument  to  the  jury,  the  special 
attorney  for  the  state  used  this  language: 
"This  defendant  has  not  accounted  for  him- 
self from  the  time  he  left  the  home  of  Wil- 
liam Davis  up  to  2:30  o'clock  that  night.  An 
alibi  is  a  good  defense,  if  properly  connect- 
ed, so  as  to  satisfy  the  jury  of  the  where- 
abouts of  the  defendant;  but  there  is  a  great 
break  in  the  pretended  alibi."  Over  the  de- 
fendant's objection  the  court  refused  to  in- 
terfere with  this  assignment 

A  wide  latitude  is,  of  course,  allowed  coun- 
sel In  argument,  and  illogical  deductions  are 
their  privilege;  but  the  bill  of  exceptions  be- 
fore us  does  not  disclose  the  defense  of  an 
alibi.  The  state's  witnesses  on  the  examina- 
tion in  chief  placed  this  defendant  at  three 
separate  houses  during  the  night  of  the  hom- 
icide under  circumstances  more  or  less  sus- 
picious. He  offered  no  witnesses  but  him- 
self, and  his  testimony  went  only  to  explain 
why  he  was  at  those  particular  houses  where 
the  state  located  him,  and  a  denial  that  he 
was  present  at  the  killing.  We  fail  to  find 
in  this  a  pretended  alibi  that  was  broken. 


He  was  not  called  upon  to  account  for  him- 
self, therefore,  and  the  argument  was  Im- 
proper. 

As  the  judgment  Is  to  be  reversed,  we 
shall  make  no  comment  upon  the  sufficiency 
of  the  evidence  to  support  the  verdict 

The  judgment  is  reversed,  and  a  new,  trial 
ordered. 

SHACKLEFORD,  C.  J,  and  WHIT- 
FIELD, J.,  concur. 

TAYLOR,  HOCKER,  and  PARKHILL, 
JJ.,  concur  in  the  opinion. 


STEARNS  &  CULVER  LUMBER  CO.  v. 
ADAMS. 

(Supreme  Court  of  Florida,  Division  A.  March 
24,  1908.) 

L  Writ  of  Ebbob— Review— Discretion  or 

COUBT. 

It  is  the  province  and  dnty  of  the  court  to 
determine  the  relevancy  and  admissibility  of 
evidence  when  the  same  is  offered  and  objec- 
tions are  interposed  thereto.  If  the  relevancy 
of  the  evidence  is  not  apparent  at  the  time  it  is 
offered,  it  is  properly  rejected,  though,  if  the 
party  proposing  it  clearly  makes  the  purpose  for 
which  it  is  offered  appear,  and  promises  to  fol- 
low it  up  and  connect  it  with  other  evidence 
which  would  make  it  material  and  relevant,  the 
trial  court,  being  authorized  to  regulate  the  or- 
der of  the  introduction  of  evidence,  may  receive 
it  conditionally;  but  its  discretion  in  such  a 
matter,  either  in  receiving  or  rejecting  evidence, 
will  only  be  interfered  with  by  an  appellate 
court  where  clearly  abused. 

2.  Trial — Exclusion  of  Evidence. 

Where  several  written  instruments  are  suc- 
cessively offered  in  evidence  for  the  stated  pur- 
pose of  showing  that  certain  timber  rights  were 
vested  In  the  defendant,  and  such  instruments, 
taken  as  an  entirety,  fail  to  show  such  rights, 
and  no  offer  or  promise  is  made  to  connect  the 
proffered  instruments  with  other  testimony,  so 
as  to  make  them  material  and- relevant,  they  are 
properly  excluded. 

3.  Writ  of  Ebbob — Review—Instructions. 

In  determining  the  correctness  of  charges 
and  instructions,  they  should  be  considered  as  a 
whole,  and,  if  as  a  whole  they  are  free  from 
error,  an  assignment  predicated  on  isolated  par- 
agraphs or  portions,  which,  standing  alone, 
might  be  misleading,  must  fail. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  703-717.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Walton  County;  J. 
Emmet  Wolfe,  Judge. 

Action  by  Z.  S.  Adams  against  the  Stearns 
&  Culver  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Blount  ft  Blount  &  Carter  and  Daniel 
Campbell  &  Son,  for  plaintiff  In  error.  John 
F.  Watson,  for  defendant  in  error. 

SHACKLEFORD,  O.  J.  This  Is  an  action 
brought  by  the  defendant  In  error  against 
the  plaintiff  in  error  for  the  recovery  of  dam- 
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ages  alleged  to  have  accrued  to  the  plaintiff 
by  reason  of  breaking  and  entering  certain 
described  land  of  the  plaintiff,  digging  up 
the  soil  thereof,  and  for  cutting  and  removing 
certain  pine  logs  from  the  land,  and  for  the 
conversion  of  the  same.  Pleas  of  not  guilty 
and  a  denial  that  the  logs  alleged  to  have 
been  cut  were  the  property  of  the  plaintiff 
were  Interposed,  upon  which  issue  was  join- 
ed and  a  trial  had  before  a  Jury,  which  re- 
sulted In  a  verdict  In  favor  of  the  plaintiff, 
upon  which  judgment  was  entered  for  $45.21 
damages  and  $48.87  costs.  The  defendant 
seeks  a  review  and  reversal  of  this  Judgment 
by  a  writ  of  error  returnable  to  the  present 
term  of  this  court. 

The  first  four  assignments  are  based  upon 
the  exclusion  by  the  trial  court  of  four  writ- 
ten instruments  which  the  defendant  offered 
and  sought  to  introduce  in  evidence,  and  we 
shall  follow  the  example  of  the  respective 
counsel  in  considering  and  discussing  these 
assignments  together. 

The  first  of  such  instruments  was  execut- 
ed by  the  plaintiff  and  his  wife  to  Calvin 
Lewis,  under  date  of  the  8th  day  of  October, 
1903,  by  which  "all  of  the  pine  trees  ten 
inches  up  in  diameter  twenty  feet  long  now 
upon"  the  land  described  In  the  declaration, 
as  well  as  upon  other  land,  were  sold  and 
conveyed  to  the  grantee  therein,  his  heirs  and 
assigns,  and  the  land  described  in  the  declar- 
ation was  also  leased  to  the  grantee  "for  the 
term  of  three  years  (3)  from  date  for  the  pur- 
pose of  removing  said  timber  therefrom."  It 
was  also  stipulated  In  such  instrument  that 
"this  lease  to  be  void  and  this  deed  inef- 
fectual after  three  years  from  date." 

The  second  instrument  was  executed  by 
Calvin  Lewis  and  wife  to  Santa  Rosa  Lumber 
Company,  under  date  of  the  4th  day  of  No- 
vember, 1903,  and  conveyed  all  the  rights  and 
interest  acquired  by  Lewis  from  Adams;  the 
land  being  specifically  described.  The  third 
instrument  was  executed  by  Santa  Rosa  Lum- 
ber Company  to  M.  M.  Morrison  and  A.  D. 
Morrison,  under  date  of  the  8th  day  of  De- 
cember, 1905,  in  which  was  sold  and  conveyed 
to  the  grantees  therein  all  the  standing  pitch 
pine  timber  upon  a  number  of  parcels  of  land 
which  are  particularly  described,  but  In 
which  Is  not  included  the  parcel  of  land  de- 
scribed in  the  declaration.  Immediately  fol- 
lowing the  specific  descriptions  of  the  lands 
are  the  following  clauses : 

"And  all  the  merchantable  pine  trees  meas- 
uring twenty  (20)  feet  in  length  and  nine  (9) 
Inches  In  diameter  upon  about  one  hundred 
and  sixty  (160)  acres  in  Walton  county,  Flor- 
ida, heretofore  belonging  to  H.  D.  McCallum 
and  by  him  on  the  6th  day  of  November,  A. 
D.  1903,  by  deed  of  that  date,  recorded  on 
that  day  in  the  office  of  the  clerk  of  Walton 
county,  Florida,  conveyed  to  the  grantor 
herein. 

Together  with  the  right  of  ingress,  egress 
and  passage  over  the  said  land  for  the  pur- 


pose of  cutting  and  removing  the  said  timber 
during  the  length  of  time  prescribed  in  the 
timber  leases  or  deeds  under  which  the  grant- 
or has  acquired  the  said  trees,  and  If  no  time 
is  prescribed  in  such  timber  deeds  or  'eases 
then  for  such  time  as  the  grantee  may  desire 
for  the  cutting  and  removing  said  trees." 

The  fourth  Instrument  was  executed  by  M. 
M.  Morrison  and  A.  D.  Morrison  to  the  de- 
fendant, Stearns  &  Culver  Lumber  Company, 
under  date  of  the  8th  day  of  August,  1906, 
which  contains  the  following  clause  relating 
to  the  land  and  trees  in  controversy : 

"(3)  And  the  said  M.  M.  Morrison  and  A. 

D.  Morrison  hereby  bargain,  sell,  convey  and 
grant  unto  the  Stearns  &  Culver  Lumber  Com- 
pany all  their  right,  legal  or  equitable,  in 
and  to  all  the  pine  trees  ten  (10)  Inches  in 
diameter  and  twenty  (20)  feet  long  now  upon 
the  N.  %  of  the  N.  W.  %  and  the  S.  W.  %  of 
the  N.  W.  %  and  the  N.  W.  %  of  the  N.  E.  Y* 
of  section  eight  (8),  township  four  (4)  north, 
range  twenty  (20)  west,  together  with  all  the 
rights  and  privileges  contained  in  and  con- 
veyed by  a  lease  made  on  the  8th  day  of  Oc- 
tober, A.  D.  1903,  by  Z.  S.  Adams  and  Martha 

E.  Adams,  his  wife,  to  Calvin  Lewis.  The 
Interest  hereby  conveyed  is  the  interest  de- 
rived under  a  contract  with  the  said  Calvin 
Lewis  in  the  name  of  the  Santa  Rosa  Lumber 
Company,  made  on  November  18,  1905,  under 
which  the  said  Morrisons,  having  complied 
with  their  obligations,  are  entitled  to  a  con- 
veyance of  the  said  stumpage;  but,  the  said 
Lewis  having  died  and  having  left  minor 
heirs,  it  is  deemed  inexpedient  to  endeavor 
to  secure  the  possession  of  such  legal  title. 
For  that  reason,  the  said  M.  M.  Morrison 
and  A.  D.  Morrison  do  hereby  agree  that  the 
said  Stearns  &  Culver  Lumber  Company, 
shall,  upon  the  payment  of  two  and  45/100 
($2.45)  dollars  per  acre  for  the  said  stumpage, 
enter  upon  the  said  land  and  cut  the  said 
trees,  and  that  they,  the  said  M.  M.  Morrison 
and  A.  D.  Morrison,  shall  and  will,  and  do 
hereby,  guarantee  that  they  shall  hold  the 
Stearns  &  Culver  Lumber  Company,  Its  serv- 
ants and  agents,  harmless  against  any  loss, 
damage,  or  lawsuits  resulting  from  such  en- 
try and  such  removal  of  the  said  trees." 

It  is  the  province  and  duty  of  the  court  to 
determine  the  relevancy  and  admissibility  of 
evidence  when  the  same  Is  offered  and  ob- 
jections are  interposed  thereto.  If  the  rele- 
vancy of  the  evidence  is  not  apparent  at  the 
time  It  is  offered,  it  is  properly  rejected, 
though  If  the  party  proposing  it  clearly  makes 
the  purpose  for  which  It  is  offered  appear, 
and  promises  to  follow  it  up  and  connect  it 
with  other  evidence  which  would  make  it 
material  and  relevant,  the  trial  court,  being 
authorized  to  regulate  the  order  of  the  intro- 
duction of  evidence,  may  receive  it  condition- 
ally; but  its  discretion  in  such  a  matter, 
either  In  receiving  or  rejecting  evidence,  will 
only  be  interfered  with  by  an  appellate  court 
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where  clearly  abused.  See  Carter  v.  Ben 
nett,  4  Fla.  283,  text  334;  Plttman  t.  State 
61  Fla.  94,  text  115,  and  authorities  there 
cited,  41  South.  886,  text  392,  8  L.  R.  A.  (N. 
S.)  509;  Wilson  v.  Johnson,  51  Fla.  370,  41 
South.  395;  Seaboard  Air  Line  Ry.  v.  Scar- 
borough, 52  Fla.  425,  42  South.  706;  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  53  Fla.  400,  43 
South.  318 ;  Rlchbourg  v.  Rose,  53  Fla.  173,  44 
South.  69;  Davis  v.  State,  54  Fla.  — ,  44 
South.  757. 

At  the  time  of  the  offer  of  these  instru- 
ments by  the  defendant,  the  plaintiff  had  in- 
troduced all  of  his  evidence  in  chief,  making 
out  a  prima  facie  case,  and  showing  that  the 
timber  in  question  was  cut  about  the  25th 
day  of  October,  1906.  The  defendant  offered 
these  several  Instruments  in  succession  for 
the  stated  purpose  of  showing  "that  the  tim- 
ber and  the  rights  to  the  timber  were  In  the 
Stearns  &  Culver  Company."  No  promise 
was  made  to  connect  the  offered  testimony 
with  other  testimony,  so  as  to  make  it  ma- 
terial and  relevant,  and  no  promise  or  offer 
waB  made  to  show  that  the  timber  was  cut 
prior  to  the  limitation  of  the  three  years  from 
date  set  forth  In  the  Instrument  from  Adams 
to  Lewis,  which  was  the  first  instrument  of- 
fered. An  examination  of  the  several  in- 
struments shows  that,  taken  as  an  entirety, 
they  fall  to  show  any  title  or  right  to  the 
timber  in  the  defendant  The  land  upon 
which  the  timber  stood  is  not  described  or 
identified  in  the  conveyance  from  Santa  Rosa 
Lumber  Company  to  the  Morrisons.  If  it  be 
that  the  clause  In  such  conveyance,  which  we 
have  copied  in  this  opinion,  was  intended  as 
such  description,  then  it  is  so  vague  and  Indef- 
inite as,  standing  alone,  to  be  unintelligible 
and  meaningless.  It  has  not  been  made 
to  appear  that  H.  D.  McCallum,  mentioned 
therein,  ever  had  any  right  or  interest  to 
convey,  and  no  offer  or  promise  was  made  to 
supply  the  connecting  links,  if  they  existed, 
so  as  to  show  such  Interest  and  to  Identify 
the  property  intended  to  be  conveyed.  See 
Walker  v.  Lee,  51  Fla.  860,  40  South.  881,  and 
East  Coast  Lumber  Co.  v.  Ellis- Young  Co. 
(decided  here  at  the  present  term)  45  South. 
826.  We  would  also  call  attention  to  the 
language  used  In  the  conveyance  from  the 
Morrisons  to  the  defendant,  which  we  have 
copied  in  this  opinion.  Even  if  all  of  these 
Instruments  had  been  admitted  in  evidence, 
we  do  not  see  how  they  would  have  availed 
the  defendant ;  and  we  are  clear  from  an  ex- 
amination of  the  entire  record  that  no  error 
was  committed  in  excluding  them.  See  Tisch- 
ler  v.  Apple  &  Finley,  30  Fla.  132,  text  139,  11 
South.  273,  text  275.  These  four  assignments 
must  fall. 

The  other  assignments,  with  the  exception 
of  the  ninth,  are  all  based  upon  the  giving 
of  certain  portions  of  the  general  charge  and 
certain  instructions  requested  by  the  plain- 
tiff.  We  have  given  all  of  these  assignments 


our  careful  consideration,  but  see  no  useful 
purpose  to  be  accomplished  in  setting  them 
forth  and  discussing  them  in  detail.  Suffice 
it  to  say  that,  considering  the  portions  of 
the  general  charge  and  the  several  instruc- 
tions so  excepted  to  In  connection  with  all  the 
charges  and  instructions  given,  we  discover 
no  reversible  error  therein.  See  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  supra,  and  au- 
thorities there  cited.  It  may  be  that  in  some 
portions  of  the  charges  and  Instructions  com- 
plained of  technical  error  was  committed; 
but,  viewing  the  whole  evidence,  which  Is  set 
forth  In  the  bill  of  exceptions,  it  is  apparent 
that  no  prejudice  to  the  defendant's  rights 
could  have  resulted  therefrom.  See  Cross  v. 
Aby  (decided  here  at  the  present  term)  45 
South.  820,  and  authorities  there  cited,  and 
Livingston  v.  L'Engle,  27  Fla.  502,  text  517, 
8  South.  728,  text  732. 

The  ninth  and  last  assignment  Is  based  up- 
on the  overruling  of  the  motion  for  a  new 
trial.  The  only  ground  thereof  which  is  ar- 
gued Is  the  one  that  questions  the  sufficiency 
of  the  evidence  to  support  the  verdict  We 
are  of  the  opinion  that  it  is  ample,  and,  in 
accordance  with  our  established  practice, 
must  refuse  to  disturb  the  verdict  concurred 
in,  as  it  was,  by  the  trial  jndge. 

Judgment  affirmed. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ.. 
concur  in  the  opinion. 


RAY  v.  WILLIAMS  et  al. 
(Supreme  Court  of  Florida.    March  17,  1906.) 

1.  Pleaoiuo — Striking  fbom  Files.  ' 

There  is  inherent  in  courts  of  justice  im- 
plied power  to  prevent  abuse  of  the  court  pro- 
cedure. To  this  end  a  pleading  may  be  strick- 
en If  it  is  wholly  irrelevant  to  the  cause,  or  if 
it  violates  a  rule  or  order  of  the  court  or  if  it 
be  a  palpable  attempt  to  impose  upon  or  trifle 
with  the  court,  as  by  merely  repeating  or  reit- 
erating to  no  better  effect  the  same  matter  al- 
ready presented  and  adjudged,  with  no  addi- 
tions of  new  matter. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  §8  1078-1090.] 

2.  Sake. 

Striking  a  pleading  is  a  severe  remedy,  and 
should  be  resorted  to  only  in  cases  palpably  re- 
quiring it  for  the  proper  administration  of  jus- 
tice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1078-1091.] 

3.  Sake. 

A  pleading  in  proper  form,  duly  authenti- 
cated and  filed,  should  not  be  stricken  for  in- 
sufficiency. Its  sufficiency  as  a  pleading  should 
be  tested  by  demurrer  or  other  proper  proceed- 
ings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  §§  1111-1119.] 
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4.  Sahx — Demttbrib. 

The  remedies  by  motion  to  strike  and  by 
demurrer  should  not  be  indiscriminately  ap- 
plied, as  they  are  governed  by  essentially  dif- 
ferent rules  of  procedure.  A  demurrer  goes  to 
the  pleading  as  an  entirety  for  insufficiency, 
while  a  motion  to  strike  is  applicable  where 
the  pleading  as  an  entirety,  or  any  part  of  it,  is 
wholly  irrelevant  or  for  any  reason  improper. 

[Ed.  Note —For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading.  IS  1078-1091.] 

5.  Sams. 

Where  demurrers  have  been  sustained  to  a 
bill  of  complaint  and  to  the  bill  as  amended, 
with  leave  to  further  amend,  and  an  amended 
bill  is  duly  filed,  containing  more  full  and  cer- 
tain allegations  to  supply  the  defects  found  on 
the  demurrers,  a  motion  to  strike  the  amended 
bill  should  not  be  granted,  where  no  rule  or  or- 
der-of  the  court  is  violated,  and  no  attempt  to 
trifle  with  the  court  procedure  appears. 

[Ed.  Note,— For  cases  in  point,  see  note  at  end 
of  case.] 

(Syllabus  by  the  Court.) 

In  Banc.  Appeal  from  Circuit  Court,  Cit- 
rus County;  William  S.  Bullock,  Judge. 

Bill  by  Walter  Ray  against  J.  E.  Williams 
and  others.  Decree  for  defendants,  and  com- 
plainant appeals.  Reversed  and  remanded. 

H.  L.  Anderson  and  H.  M.  Hampton,  for 
appellant  E.  R.  Gunby  and  M.  Q.  Gibbons, 
for  appellees. 

WHITFIELD,  J.  Walter  Ray  brought  a 
bill  In  equity  In  the  circuit  court  for  Citrus 
county,  in  the  Fifth  judicial  circuit,  to  can- 
cel as  a  cloud  upon  his  title  certain  deeds 
and  contracts  of  conveyance  of  lands  made 
pursuant  to  mortgage  foreclosure  proceedings. 
The  deeds  and  contracts  of  conveyance  are 
alleged  to  be  void  because  the  foreclosure  pro- 
ceedings were  bad  in  Pasco  county  in  the 
Sixth  judicial  circuit,  when  none  of  the 
lands  lie  in  that  county,  and  because  no  lis 
pendens  was  filed  in  counties  where  the  lands 
are  situated.  Demurrers  to  the  bill  of  com- 
plaint and  to  an  amendment  thereto  were  sus- 
tained, with  leave  to  amend.  An  amended 
bin  of  complaint  in  due  form,  filed  within  the 
time  allowed,  was  stricken  on  the  ground 
that  it  was  but  a  reiteration  of  the  original 
bill  and  the  amendment  thereto,  and  contains 
no  new  matter  for  relief.  The  complainant 
appealed  from  the  order  striking  the  amend- 
ed bill  and  assigns  such  order  as  error. 

There  is  Inherent  in  courts  of  justice  im- 
plied power  to  prevent  abuse  of  the  court 
procedure.  To  this  end  a  pleading  may  be 
stricken  if  it  is  wholly  Irrelevant  to  the  cause, 
or  if  it  violates  a  rule  or  order  of  the  court, 
or  if  it  is  a  palpable  attempt  to  Impose  upon 
or  to  trifle  with  the  court,  as  by  merely  re- 
peating or  reiterating  to  no  better  effect  the 
same  matter  already  presented  and  adjudged, 
with  no  additions  of  new  matter.  Striking  a 
pleading  is  a  severe  remedy,  and  should  be 
resorted  to  only  in  cases  palpably  requiring 
It  for  the  proper  administration  of  justice. 
See  Jackson  Sharp  Co.  v.  Holland,  14  Fla. 


884,  text  389 ;  Dorman  v.  J.  &  A.  Plank  Road 
Co.,  7  Fla.  285,  text  288;  Wefel  v.  Stlllman 
(Ala.)  44  South.  203,  text  208. 

A  pleading  In  proper  form,  duly  authenti- 
cated and  filed,  should  not  be  stricken  for 
insufficiency.  Its  sufficiency  as  a  pleading 
should  be  tested  by  demurrer  or  other  prop- 
er proceeding.  The  summary  disposition  of 
pleadings  by  motion  to  strike  is  the  exer- 
cise of  a  necessary,  but  delicate,  power,  and 
should  be  cautiously  applied.  The  remedies 
by  motion  to  strike  and  by  demurrer  should 
not  be  Indiscriminately  applied,  as  they  are 
governed  by  essentially  different  rules  of  pro- 
cedure. A  demurrer  goes  to  the  pleading  as 
an  entirety  for  insufficiency;  while  a  motion 
to  strike  is  applicable  where  the  pleading  as 
a  whole,  or  any  part  of  it,  Is  wholly  irrele- 
vant, or  is  for  any  reason  improper.  See 
Craft  v.  Smith,  46  Fla.  222,  33  South.  996; 
State  ex  rel.  W.  H.  Ellis,  Attorney  General, 
v.  Atlantic  Coast  Line  R.  Co.,  53  Fla.  711,  44 
South.  230;  State  ex  rel.  Law  v.  Saxon,  25 
Fla.  342,  text  345,  5  South.  801;  Ruse  v.  Mit- 
chell, 11  Fla.  80,  text  91. 

Demurrers  were  sustained  to  the  original 
bill  of  complaint  and  to  the  bill  of  complaint 
as  amended,  with  leave  to  amend,  and  an 
amended  bill  of  complaint  in  the  usual  form, 
duly  sworn  to  and  signed  by  counsel,  was 
filed  within  the  time  allowed  by  the  order  of 
court.  The  amended  bill  was  on  motion 
stricken  by  the  court,  because  "no  new  matter 
is  set  up;  but  the  same  is  a  mere  elaboration 
of  the  matters  heretofore  passed  on  upon  de- 
murrer to  the  original  bill,  and  there  has 
been  no  amended  bill  filed  in  accordance  with 
the  order  of  the  court  setting  up  any  new 
matters."  If  the  amended  bill  of  complaint 
is  palpably  a  mere  repetition  or  reiteration 
of  the  former  pleadings,  and  contains  no  new 
matter  of  substance,  or  no  more  full  or  defi- 
nite statement  of  matters  embraced  in  the 
original  bill  of  complaint  and  the  amendment 
thereto,  and  such  amended  bill  of  complaint 
is  In  fact  and  legal  effect  merely  a  refiling  of 
the  pleadings  to  which  demurrers  had  been 
sustained,  the  court  will  not  be  held  in  error 
for  striking  the  amended  bill,  on  the  ground 
that  it  is  a  mere  reiteration  of  the  original 
bill  and  the  amendment  thereto  and  contains 
no  new  matter.  See  Robinson  v.  Erickson, 
25  Iowa,  85;  Epley  v.  Ely,  68  Iowa,  70,  25 
N.  W.  934;  20  Ency.  PI.  &  Pr.  40;  Holland 
v.  Webster,  43  Fla.  85,  text  99,  29  South. 
625,  text  629;  Noyes  v.  Loughead,  9  Wash. 
325,  37  Pac.  452. 

One  of  the  allegations  of  the  original  bill 
of  complaint  is  that  the  court  of  the  Sixth 
judicial  circuit  never  acquired  jurisdiction 
of  the  foreclosure  proceedings,  because  the 
mortgagor  "never  in  fact  acquired  or  owned 
any  lands  or  property  lying  or  being  within 
the  territorial  limits  of  the  said  Sixth  judi- 
cial circuit  of  Florida."  The  amendment  to 
the  original  bill  of  complaint  alleges  that  the 
lands  "lie  wholly  within  the  jurisdiction  of 
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the  Fifth  circuit  of  the  state  of  Florida,  and 
that  oo  part  of  the  same  lie  within  the  Sixth 
circuit  court."  The  amended  bill  of  com- 
plaint alleges  that  the  mortgage  foreclosure 
proceedings  complained  of  were  had  in  Pasco 
county,  within  the  Sixth  judicial  circuit,  and 
that  "all  tlie  property  described  In  said  mort- 
gage deed  was  at  that  time  and  now  wholly 
within  the  Fifth  Judicial  circuit  of  the  state 
of  Florida." 

By  section  2503  of  the  General  Statutes  of 
1006  It  Is  provided  that  "when  a  mortgage  In- 
cludes lands  *  *  •  lying  In  two  or  more 
counties.  It  may  be  foreclosed  in  any  one  of 
said  counties." 

While  It  is  true  that  the  amended  bill  of 
complaint,  which  was  stricken,  does  not  di- 
rectly allege  that  none  of  the  lands  included 
In  the  mortgage  He  in  Pasco  county  where  the 
mortgage  was  foreclosed,  the  allegations  that 
Pasco  county  Is  within  the  Sixth  judicial  cir- 
cuit, and  that  all  the  property  described  in 
the  mortgage  is  wholly  within  the  Fifth  ju- 
dicial circuit  of  Florida,  may  upon  due  con- 
sideration, upon  demurrer  or  other  proper 
proceeding,  be  held  sufficient  allegations  of 
the  jurisdictional  fact.  At  least,  it  cannot  be 
said  that  the  allegations  on  this  point  con- 
tained in  the  amended  bill  of  complaint  are 
not  more  full  and  certain  than  those  embrac- 
ed In  the  original  bill  and  the  amendment 
thereto.  See  Howell  v.  Commercial  Bank, 
r.l  Flo.  400.  text  461,  40  South.  76;  Moore  v. 
Clem,  45  Fla.  476,  text  481,  34  South.  305; 
Robertson  v.  Dunne,  45  Fla.  553,  33  South. 
530. 

The  amended  bill  of  complaint  contains  al- 
legations of  one  or  more  new  matters  that 
may  prove  material,  and  also  contains,  to 
some  extent,  at  least,  a  more  definite,  certain, 
and  full  statement  of  matters  embraced  In 
the  former  pleadings.  There  Is  nothing  in 
the  amended  bill  to  indicate  an  attempt  to 
trifle  with  thewurt  or  to  abuse  its  procedure. 
In  view  of  the  differences  in  substance  and 
in  statement  between  the  amended  bill  and 
the  previous  pleadings,  it  cannot  be  said, 
•  without  argument  or  consideration,  that  the 
amended  bill  of  complaint  is  palpably  a  mere 
repetition  or  reiteration  in  slightly  varying 
language  of  the  allegations  of  the  former 
pleadings,  to  which  demurrers  had  been  sus- 
tained, and  it  does  not  appear  to  be  a  case 
calling  for  the  application  of  the  summary 
remedy  by  motion  to  strike.  It  must  be  as- 
sumed that  the  complainant  endeavored  In 
good  faith  to  amend  his  pleading  as  allowed 
by  the  court,  and  to  state  his  case  as  best  he 
could.  If  he  has  done  this,  he  Is  entitled  to 
have  the  sufficiency  of  his  allegations  tested 
in  the  usual  and  proper  manner  upon  argu- 
ment and  consideration.  In  the  absence  of 
any  showing  of  a  disposition  or  attempt  or 
intention  to  violate  the  order  of  the  court  al- 
lowing an  amendment,  or  to  abuse  the  court 
procedure,  the  complainant's  pleading  should 
be  considered  on  its  merits. 

The  entry  of  appeal  and  assignments  of  er- 
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ror  were  confined  to  the  order  striking  the 
amended  bill  of  complaint.  That  order  is  re 
versed,  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

TAYLOR,  COCKRELL,  and  PARK  HILL, 
JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  HOCKER,  J., 
disqualified. 

NOTE. 

[a]  (U.S.  1882)  If  an  amendment  have  the 
effect  of  making  a  new  case,  a  motion  to  take 
such  amendment  from  the  files  is  a  proper  one, 
and  will  be  allowed.— Oglesby  v.  Attrill  (C.  C.) 
14  Fed.  214,  4  Woods.  114. 

[b]  (U.S.  1829)  Bad  pleas,  filed  on  leave  to 
amend  pleading,  may  be  stricken  ont  on  motion. 
—Parker  v.  Lewis,  Fed.  Cas.  No.  10,741a 
[Hemp.  72]. 

[c]  (Ala.  1846)  The  plaintiff  caused  a  writ  in 
assumpsit  to  be  issued  against  the  defendants, 
on  which  it  was  indorsed  that  the  action  wan 
brought  to  recover  the  amount  of  a  note,  for 
the  payment  of  $500,  on  May  2,  1840,  and  a 
declaration  was  filed  accordingly.  Subsequent- 
ly leave  was  granted  to  file  a  new  declaration, 
and  thereupon  the  plaintiff  declared  upon  a 
note,  made  by  the  defendants  on  March  18. 
1840,  for  the  payment  of  $2,000  90  days  there- 
after, and  also  added  the  common  counts.  At 
the  succeeding  term,  the  new  declaration  was 
stricken  from  the  file.  Held,  that  it  was  com- 
petent for  the  court  to  permit  the  second  dec- 
laration to  be  substituted  for  the  first,  and  that 
its  repudiation  at  the  succeeding  term  was  un- 
authorized, and  a  fatal  error. — State  Bank  v. 
Johnson,  9  Ala.  367. 

[d]  (Ala.  1886)  Four  separate  counts  were  fil- 
ed and  allowed  by  way  of  amendment  to  the 
original  complaint,  and  it  did  not  appear  from 
the  bill  of  exceptions  that  all  the  counts  were 
not  properly  joined  with  the  original.  Held  not 
error  to  refuse  to  strike  out  the  amended  com- 
plaint, if  any  of  the  counts  were  good.— Adair 
v.  Stone.  81  Ala.  113,  1  South.  768. 

[e]  (Ark.  1875)  Where  a  demurrer  to  an  an- 
swer has  been  sustained,  it  is  within  the  discre- 
tion of  the  court  to  strike  an  amended  answer, 
raising  the  same  issues  from  the  files. — Good- 
win v.  Robinson,  30  Ark.  535. 

[f]  (Ark.  1890)  Where  a  demurrer  to  an  an- 
swer is  sustained,  it  is  proper  to  strike  out  a 
paragraph  of  the  amended  answer,  on  the 
ground  that  it  sets  up  the  same  defense  as  the 
original  answer.— McWhorter  v.  Andrews,  53 
Ark.  307.  13  S.  W.  1099. 

[g]  (Ark.  1893)  In  an  action  to  enforce  a 
subcontractor's  Hen  it  is  error  to  strike  out  of 
the  complaint  a  marginal  amendment,  made  by 
leave  of  court,  to  the  effect  that  at  the  time  of 
furnishing  the  material  plaintiff  notified  the 
owners  of  the.  land  of  his  intention  to  furnish 
material  and  perform  labor  on  the  building,  and 
the  value  thereof;  such  allegation  being  ma- 
terial to  his  cause  of  action. — McFadden  v. 
Stark.  58  Ark.  7,  22  S.  W.  884. 

[hi  (111.1860)  In  an  action  of  tort,  the  de- 
fendant pleaded  "Not  guilty,"  with  notice  that 
he  should  prove  a  settlement  of  the  dispute. 
Held  that  after  the  jury  were  called,  the  de- 
fendant could  not  amend  his  notice,  though  it 
was  defective  in  form,  and  therefore,  that  the 
court  should  not  strike  it  out  on  motion,  as  it 
contained  a  substantial  defense.— Whitehall  r. 
Smith.  24  111.  (14  Peck)  178. 

[i]  (Ind  1856)  Amendments  filed  without 
leave  may  be  stricken  out.— Hyatt  v.  Kirk,  8 
Ind.  178. 

[jl  (Iowa,  1868)  It  is  not  error  to  sustain  a 
motion  to  strike  an  amended  petition  from  the 
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file?,  whore  the  amended  petition  is  but  a  repe- 
tition of  the  former  pleading.— Robinson  v. 
Krickson.  25  Iowa,  85. 

|k|  (Iowa,  1872)  An  amendment  filed  in  vaca- 
tion without  leave  of  court,  and  without  notice 
to  the  opposite  party,  may  be  stricken  from  the 
files  on  motion. — Allen  v.  Bidwell,  35  Iowa,  86. 

[1]  (Iowa,  1882)  Where  the  second  count  of  a 
substituted  answer  is  a  repetition  of  the  first 
answer,  and  whatever  it  contains  that  was  not 
substantially  pleaded  in  the  first  answer  is  im- 
material, a  motion  to  strike  it  out  is  properly 
sustained.— Phoenix  Ins.  Co.  v.  "Finley,  59  Iowa, 
.101.  13  N.  W.  738. 

fml  (Iowa,  1885)  Where  the  trial  court  has 
allowed  defendant  to  file  an  amended  answer  for 
the  purpose  of  conforming  his  answer  to  the 
evidence,  and  in  the  main  the  amended  answer 
conforms  to  the  evidence,  it  is  error  to  strike 
ont  such  answer  afterwards  on  motion  of  plain- 
tiff—Blandon  v.  Glover,  67  Iowa,  615,  25  N. 
W.  830. 

[n]  (Iowa.  1885)  After  a  petition  has  been 
held  upon  demurrer  to  be  bud.  it  is  not  allow- 
able to  file  an  amended  petition  which  differs, 
not  in  substance,  but  in  phraseology  only ;  and, 
if  such  amended  petition  is  filed,  it  may,  on 
motion,  be  stricken  out.— Epley  v.  Ely,  68  Iowa, 
70.  25  X.  W.  934. 

fo]  (Iowa,  1886)  When  it  appears  from  an 
examination  of  the  pleadings  in  a  cause  that  an 
amendment  to  an  answer  may  be  regarded  as 
redundant,  the  court  will  on  motion  order  it  to 
be  stricken  out.— Fritzler  v.  Robinson,  70  Iowa, 
500.  31  N.  W.  61. 

[p]  (Iowa,  1888)  Defendant  need  not  demur, 
but  may  move  to  strike  out,  in  an  amended  peti- 
tion, a  count  substantially  the  same  as  the  orig- 
inal petition,  a  demurrer  to  which  has  been 
sustained.— Town  of  Waukon  v.  Strouse,  74 
Iowa.  547.  38  N.  W.  408. 

[q]  (Kan.  1879)  A.'s  petition  to  enjoin  a  coun- 
ty treasurer  from  collecting  a  certain  illegal 
tax  was  adjudged  bad  on  demurrer.  A.  paid 
the  tax  and  costs  of  his  suit  to  prevent  the  is- 
sne  of  a  tax  warrant  and  an  execution.  The 
supreme  court  held  A.'s  petition  to  be  good,  and 
remanded  the  case.  A.  filed  a  supplementary 
petition,  making  the  board  of  county  commis- 
sioners an  additional  defendant,  to  recover  the 
amount  of  the  tax  and  costs  paid  by  him.  Held, 
that  this  supplementary  petition  was  properly 
dismissed  on  the  motion  of  the  defendants. — 
Brooks  v.  Kager,  23  Kan.  114. 

IrJ  (Kan.  1895)  Where  the  original  petition 
was  sufficient,  there  was  no  error  in  refusing  to 
strike  from  the  files  an  amended  petition,  which 
ia  no  way  changed  the  cause  of  action. — Chica- 
go, K.  &  W.  Ry.  Co.  v.  Totten,  1  Kan.  App. 
S58.  42  Pac.  269. 

[b]  (Ky.  1888)  Plaintiffs  grievance  was  that 
defendant  bad  converted  certain  tobacco  in 
which  he  had  an  interest.  That  interest  was 
stated  in  the  original  petition  as  a  mortgage 
lien  securing  a  certain  amount.  By  an  amend- 
ed petition,  plaintiff  claimed  that  he  was  the 
owner  of  the  tobacco,  and  asked  its  alleged  val- 
ue. Held  that,  conceding  that  there  was  a  mis- 
joinder of  the  causes  of  action,  a  motion  to 
strike  the  amended  petition  was  properly  over- 
ruled, as  the  court  was  thereby  asked  to  elect 
for  plaintiff,  which  plaintiff  had  the  right  to 
do  for  himself.— Sweitzer  v.  Cohorn,  10  Ky. 
Law  Rep.  323. 

It]  (La.  1868)  If  a  supplemental  and  amend- 
ed answer  changes  the  substance  of  the  original 
answer,  it  will  be  stricken  out  on  motion  of  the 
Plaintiff.— Stilley  v.  Stilley,  20  La.  Ann.  53. 

fu]  (Minn.  1892)  The  refusal  of  the  court  to 
strike  out  an  amended  pleading,  which  was  al- 
lowed on  default  of  the  adverse  party  to  aopear 
and  oppose  its  allowance,  is  not  error.— Bruns 
v.  Scbreiber.  48  Minn.  366.  51  N.  W.  120. 

[v]  (Mo.  1893)  Where  the  only  difference  be- 
tween an  original  and  an  amended  petition  is  in 
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the  relief  sought,  the  facts  stated  in  each  being 
the.  same,  a  motion  to  strike  out  the  amended 
petition  on  the  ground  that  it  stated  a  different 
cause  of  action  was  properly  refused.— Holt 
County  v.  Cannon,  114  Mo.  514.  21  S.  W.  851. 

[w]  (N.  Y.  1851)  An  amended  answer  which, 
though  differing  in  form  and  phraseology  from 
the  original,  is  in  legal  effect  the  same,  will  be 
stricken  out  on  motion.— Snyder  v.  White,  6 
How.  Prac.  321. 

[x]  (N.  Y.  1852)  Under  Code  1851.  ft  172,  pro- 
viding that  a  pleading  may  be  once  amended, 
unless  it  be  made  to  appear  that  it  was  done 
for  the  purpose  of  delay,  and  the  plaintiff  or 
defendant  will  thereby  lose  the  benefit  of  the 
circuit  or  term  for  which  the  cause  is  or  may 
be  noticed,  and  if  it  appear  that  such  amend- 
ment was  made  for  such  purpose  it  may  be 
stricken  out,  where  an  amendment  is  made  in 
good  faith,  and  not  for  the  purpose  of  delay,  it 
cannot  be  stricken  out,  though  the  effect  may  be 
to  deprive  a  party  of  the  benefit  of  a  circuit  or 
term.— Griffin  v.  Cohen.  8  How.  Prac.  451. 

[y]  (N.  Y.  18Q1)  If,  after  a  demurrer  for  de- 
fect of  parties,  the  plaintiff  amends  his  com- 
plaint by  adding  the  necessary  parties,  but  does 
not  amend  the  summons,  the  amended  complaint 
may  be  stricken  out  on  motion. — Follower  v. 
Laughlin,  12  Abb.  Prac.  105. 

[z]  (N.  Y.  1877)  Where  certain  matters  of 
evidence  in  an  answer  may  have  been  objection- 
able, as  being  irrelevant  and  redundant,  and 
merely  matters  of  evidence,  plaintiffs  having 
deemed  it  so  material  as  to  require  a  further 
and  particular  answer,  an  answer  complying 
with  the  order  in  this  respect  need  not  be 
stricken  out.— Bangs  v.  Ocean  Nat.  Bank,  53 
How.  Prac.  51. 

[zz]  (Wash.  1894)  While  a  motion  to  strike  an 
answer  from  the  files,  and  for  judgment  for 
want  of  an  answer,  is  not  directly  recognized 
by  statute,  still,  where  a  party,  after  a  ruling 
that  certain  facts  constitute  no  defense,  serves 
an  amended  answer,  setting  up  the  same  facts, 
such  answer  should  be  stricken  out.— Noyes  v. 
Loughead,  9  Wash.  325.  37  Pac.  452. 


CITY  OF  GREENWOOD  y.  JONES. 
(No.  13,287.) 

(Supreme  Court  of  Mississippi.   April  27,  1908.) 

1.  Municipal  Corporations  —  Proceedings 
of  Board  of  Aldermen— Legality  of  Ordi- 
nance—Time  and  Place  of  Meetings. 

The  fact  that  an  ordinance  fixes  the  place 
of  meeting  of  the  board  of  aldermen  at  the 
mayor's  office  in  the  city  hall,  "or  any  place 
that  may  be  selected  by  special  order."  does  not 
render  an  ordinance  void  on  the  ground  that  it 
was  not  passed  at  a  meeting  held  at  the  place 
selected  under  the  ordinance,  where  it  do"s 
not  affirmatively  appear  that  the  mating  of  the 
board  at  which  it  was  passed  was  in  fact  held 
at  a  place  other  than  that  fixed  by  the  ordinance 
under  the  law. 

2.  Same— Failure  to  Transcribe  Ordinan- 
ces in  Book— Statutory  Provisions. 

Code  1906,  §  3407,  requiring  the  municipal 
clerk  to  keep  a  book  in  which  he  shall  enter 
every  ordinance  in  force  at  the  time  the  Code 
became  operative,  and  which  shall  remain  in 
force  60  days  thereafter,  and  that  he  shall  enter 
every  ordinance  thereafter  enacted  immediately 
after  its  passage,  etc.,  is  merely  directory  to  the 
clerk;  and  valid  ordinances,  in  force  before  the 
taking  effect  of  the  Code,  continued  in  force 
thereafter,  notwithstanding  the  clerk's  omission 
to  transcribe  them  in  the  prescribed  book. 

FKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations.  §  237.] 
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3.  Same — Legality  or  Ordinance— Presump- 
tions. 

Ad  ordinance  fixed  the  mayor's  office  in  the 
city  hall  as  the  place  of  meeting  of  the  board  of 
aldermen,  and  the  time  at  8  o'clock  p.  m.  on  the 
first  Tuesday  of  each  month,  "or  any  place  that 
may  be  selected  by  special  order."  The  caption 
of  the  minntes  of  the  meeting  at  which  an  ordi- 
nance prohibiting  the  retailing  of  liquor  was 
passed  showed  that  the  board  met  at  the  city 
hall  and  a  quorum  was  present,  but  did  not 
show  affirmatively  that  that  was  the  time  and 
place  fixed  by  law  for  holding  the  meeting,  ex- 
cept that  it  was  on  the  first  Tuesday  of  August 
and  at  the  city  hall  on  August  7,  1906.  Code 
1906,  8  3409,  provides  that  a  copy  of  an  ordi- 
nance, certified  to  by  the  clerk  of  the  municipal- 
ity, or  the  ordinance  book  in  which  it  is  enter- 
ed, shall  be  prima  facie  evidence  of  the  exist- 
ence of  the  ordinance,  and  that  it  was  adopted 
and  published  according  to  law.  Held,  that  the 
presumption  is  that  the  ordinance  was  passed 
at  a  meeting  held  at  the  proper  time  and  place, 
in  the  absence  of  a  showing  to  the  contrary, 
since  a  board  of  aldermen  is  not  a  tribunal  ex- 
ercising jurisdiction  under  limited  power,  but  the 
case  is  one  of  the  exercise  of  general  jurisdic- 
tion for  the  establishment  of  public  laws  adapt- 
ed to  the  municipality. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  284-280.] 

Appeal  from  Circuit  Court,  Leflore  Coun- 
ty; Sydney  Smith,  Judge. 

B.  W.  Jones  was  prosecuted  for  violating 
a  city  ordinance  of  the  city  of  Greenwood 
making  unlawful  the  retailing  of  intoxicat- 
ing liquors.  From  a  Judgment  of  acquittal, 
the  city  appeals.    Question  of  law  decided. 

E  V.  Hughston  and  R.  V.  Fletcher,  Atty. 
Gen.,  for  appellant.  S.  R.  Coleman  and  Mc- 
Willle  &  Thompson,  for  appellee. 

CALHOON,  J.  Appellee  was  convicted  in 
a  court  of  the  police  justice  for  the  unlawful 
sale  of  liquors.  He  appealed  to  the  circuit 
court,  where  a  trial  was  had  on  an  agreed 
statement  of  facts,  under  which  the  truth 
of  the  charge  was  not  controverted,  and  the 
only  question  was  on  the  validity  of  the  ordi- 
nance under  which  the  conviction  was  had. 
By  the  agreed  statement  of  facts  it  appears: 
"That  an  ordinance  was  passed  on  March 
14,  1905.  fixing  the  mayor's  office  in  the  city 
nail  as  the  place  of  meeting,  and  at  8  o'clock 
,d.  m.  on  the  first  Tuesday  of  each  month,  or 
i  my  other  place  the  board  might  select  by 
ipeclal  order.  It  Is  further  agreed  that  the 
municipal  building,  at  which  the  present  or- 
dinance was  passed  under  which  the  defend- 
ants are  being  tried,  was  the  place  at  which 
the  board  met  and  passed  said  ordinance,  and 
that  the  same  is  known  and  designated  as  the 
'city  hall,'  mentioned  in  the  caption  hereinaft- 
er stated ;  that  no  ordinance  has  been  passed 
fixing  the  time  and  place  of  meeting  of  the 
board  since  March  14,  1905,  as  above;  that 
the  caption  of  the  minutes  of  the  meeting  at 
which  the  ordinance  against  retailing  was 
passed  shows  that  the  board  met  at  the  city 
hall,  and  a  quorum  was  present,  but  does 
not  show  affirmatively  on  Its  face  that  that 
was  the  time  and  place  fixed  by  law  for 
holding  said  meeting,  except  that  it  shows 


that  it  was  on  the  first  Tuesday  of  August 
and  at  the  city  hall  in  Greenwood  on  August 

7,  1906." 

The  first  objection  by  appellant  is  that  sec- 
tion 8  of  the  ordinance  passed  on  March  14, 
1905,  fixing  the  time  and  place  of  meeting, 
contains  the  words,  "or  any  place  that  ma 
be  selected  by  special  order,"  because  of 
which  It  is  said  that  the  entire  ordinance 
was  void.  We  learn  from  the  brief  that  the 
learned  judge  below  did  not  concur  with 
counsel  on  this  objection.  In  this  ruling  w 
agree.  It  could  be  of  no  avail,  unless  It  ap- 
peared that  the  board  did  in  fact  meet  in  a 
place  other  than  that  fixed  by  the  ordinance 
under  the  law. 

Another  objection  made  by  counsel  for  the 
appellant  is  that,  because  that  ordinance  of 
March  14,  1905,  was  not  re-enacted  when  the 
Code  of  1906  took  effect,  and,  because  it  was 
not  thereafter  passed,  it  was  Inoperative  be- 
cause of  section  3407,  Code  1906.  That 
section  is  In  the  following  words: 

"3407.  (3009.)  Ordinance  Book.— The  clerk 
shall  keep  a  well-bound  book,  to  be  styled 
'Ordinances,  City  (or  Town  or  Village)  of 

 ,'  In  which  he  shall  enter  at  length. 

In  a  plain  and  distinct  handwriting  or  type- 
writing, every  ordinance  in  force  at  the  time 
this  chapter  becomes  operative,  and  which 
shall  remain  In  force  sixty  days  thereafter, 
and  every  ordinance  thereafter  enacted  Im- 
mediately after  its  passage;  and  he  shall 
append  to  each  a  note  stating  the  date  of  Its 
passage,  and  cite  therein  the  book  and  page 
of  the  minutes  containing  the  record  of  its 
passage.  The  ordinances  to  be  so  recorded 
are  those  which  are  in  their  nature  laws  of 
the  municipalities,  and  not  mere  orders  or 
decrees  temporary  in  their  nature.  The 
clerk  shall  keep  said  book  accurately  Indexed* 
alphabetically." 

We  are  also  informed  that  the  court  be- 
low declined  to  take  this  view,  and  so  do  we. 
This  section  of  the  Code  is  merely  a  direction 
to  the  clerk  as  to  what  he  shall  do  in  refer- 
ence to  the  recording  of  the  general  laws  of 
the  municipality  which  were  in  existence  or 
which  should  remain  in  force  60  days.  There 
is  nothing  which  declares  that  his  failure  to 
make  that  book  shall  produce  the  result  of 
voiding  all  preceding  valid  ordinances  of  a 
general  nature,  and  we  decline  to  hold  that 
such  effect  would  be  produced  by  the  omis- 
sion of  the  clerk.  In  our  view,  the  anterior 
valid  ordinances  continued  to  be  in  force, 
notwithstanding  the  clerk  might  omit  to 
transcribe  tbem  into  a  book  indexed  for  the 
convenience  of  ready  reference. 

Another  objection  by  counsel  for  appellee. 
In  which  only  he  had  the  concurrence  of  the 
court  below,  is  that  the  ordinance  is  void 
because  the  caption  of  the  minutes  of  the 
meeting  at  which  the  ordinance  against  the 
unlawful  sale  of  liquor  was  passed  does  not 
show  affirmatively  that  the  meeting  was  held 
at  the  time  and  place  fixed  by  law  for  hold- 
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log  it,  further  than  to  show  it  was  on  the 
first  Tuesday  of  August  and  at  the  city  hall 
generally.  The  Code  of  1906  provides  as  fol- 
lows: 

'•3409.  Clerk  may  Furnish  Copy  of  Ordi- 
nance.— Whenever  in  any  judicial  proceeding 
it  shall  be  necessary  to  prove  the  existence 
of  any  municipal  ordinance,  a  copy  of  such 
ordinance, .  certified  to  by  the  clerk  of  the 
municipality,  or  the  ordinance  book  in  which 
said  ordinance  is  entered,  may  be  introduced 
in  evidence,  and  shall  be  prima  facie  evidence 
of  the  existence  of  such  ordinance  and  that 
same  was  adopted  and  published  in  the 
manner  provided  by  law." 

It  is  agreed  that  the  mayor's  office  was  in 
the  city  hall,  and  it  is  certain  that  the  ordi- 
nance was  produced  in  this  proceeding  on 
this  trial,  and  our  Judgment  is  that  the  pre- 
sumption was  that  it  was  held  at  the  proper 
time  and  at  the  proper  place,  under  the  facts 
of  this  case,  and  that  such  presumption  re- 
mained until  the  defendant  showed  that  the 
meeting  was  not  so  held.  Under  the  cir- 
cumstances here  shown,  the  presumption  is 
that  the  procedure  was  legal.  This  is  not  a 
case  for  the  application  of  doctrines  which 
apply  to  tribunals  of  limited  and  special 
jurisdiction,  or  tribunals  exercising  juris- 
diction under  limited  and  special  power,  be- 
cause here  there  was  the  exercise  of  juris- 
diction genera)  for  the  establishment  of  pub- 
lic laws  adapted  to  the  municipality. 

Under  subdivision  2,  9  40,  Code  1906,  we 
can  neither  reverse  or  affirm,  but  simply  an- 
nounce our  opinion,  as  we  have  done. 


BANK   OP  DUNCAN  v.  BRITTAIN  et  al. 

(No.  12.968.) 
(Supreme   Court    of    Mississippi.     March  28, 
1908.) 

Bills  aud  Notes  —  Construction  —  Stipu- 
lation —  Attorney' 8  Fees  —  Liability  or 
Makes. 

Where  a  note,  stipnlating  that  in  case  the 
note  was  placed  in  the  hands  of  an  attorney  for 
collection  the  makers  or  indorsers  would  pay  the 
holder  of  the  note  attorney's  fees  for  making 
the  collection,  was,  upon  the  makers'  failure 
to  pay  on  maturity,  turned  over  to  attorneys,  the 
payee  in  the  note  became  liable  to  the  attorneys 
for  their  fees:  and  hence  under  the  stipulation 
in  the  note  the  maker  became  liable  for  such 
fees  to  the  payee  on  the  final  liquidation  of  the 
claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dia. 
vol.  7,  Bills  and  Notes,  |  272.] 

Appeal  from  Circuit  Court,  Bolivar  Coun- 
ty;  8.  M.  Smith,  Judge. 

Action  by  E.  R.  Brlttaln  and  another 
against  the  Bank  of  Duncan  to  recover  at- 
torney's fees  paid  under  protest  to  defend- 
ant, who  had  placed  plaintiff's  notes  in  the 
hands  of  attorneys  for  collection  and  paid 
attorney's  fees  as  stipulated  in  the  notes. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed  and  remanded. 

Frank  Johnston,  Chas.  Scott,  and  Woods 
&  Scott,  for  appellant,  cite  Meacham  v. 


Penson,  60  Miss.  217;  Eyrich  v.  Bank,  67 
Miss.  60,  6  South.  615;  Brahan  v.  Bank,  72 
Miss.  266,  16  South.  203;  Duggan  v.  Champ- 
Iin,  75  Miss.  441,  23  South.  179;  20  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  934;  Danforth  v. 
Charles,  1  Dak.  285,  46  N.  W.  576;  Improve- 
ment Co.  v.  Evers,  65  111.  App.  205;  Jones  v. 
Schulmeyer,  89  Ind.  119;  Schmidt  v.  Potter, 
35  Iowa,  426;  Simon  v.  Halflelgh,  21  La. 
Ann.  607;  Gordon  v.  Decker,  19  Wash.  188, 

52  Pac.  856;  Scholey  v.  DeMattos,  18  Wash. 
504,  52  Pac.  242;  Mosher  v.  Chapln,  12  Wis. 
453;  Maus  v.  McKellip,  38  Md.  231;  Ed- 
wards v.  Grand,  121  Cal.  254,  53  Tac.  796; 
Vermont  L.  &  T.  Co.  v.  Greer,  19  Wash.  611, 

53  Pac.  1103;  Clawson  v.  Munson,  55  111. 
394;  Tholen  v.  Duffey,  7  Kan.  405;  13  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  823;  Bendey  v. 
Townsend,  109  U.  S.  665,  3  Sup.  Ct  482,  27 
L.  Ed.  1005;  Bronson  v.  Railroad  Co.,  2 
Wall.  (U.  S.)  283,  17  L.  Ed.  725;  Building 
Ass'n  v.  Griffin.  90  Tex.  480,  39  S.  W.  656; 
Abbott  v.  Stone,  70  111.  App.  671;  13  Am.  & 
Eng.  Enc.  of  Law,  p.  823,  note  1. 

Moore,  Sillers  St  Owen,  for  appellees,  cite 
Elkln  v.  Rives,  82  Miss.  746,  85  South.  200; 
Tompkins  v.  Drennen,  95  Ala.  463,  10  South. 
638. 

CALHOON,  J.  This  cause  was  tried  by 
the  presiding  judge  of  the  court  below;  a 
Jury  being  waived  by  the  parties.  It  seems 
that  by  an  agreement  of  the  parties  two  cases 
are  made  to  depend  upon  the  result  of  the 
appeal  In  this  case.  Both  cases  present  about 
the  same  facts.  Both  are  to  be  decided  upon 
a  clause  in  each  of  two  promissory  notes, 
each  secured  by  deeds  of  trust  naming  a  trus- 
tee. In  one  of  the  notes  it  is  provided  that, 
"if  this  note  is  placed  in  the  hands  of  an 
attorney  for  collection,  the  makers  or  in- 
dorsers hereof  agree  to  pay  the  holder  of 
this  note  10  per  cent,  attorney's  fee  upon  the 
amount  due."  In  the  other  note  there  is  a 
provision  that  the  promisor  would  pay  at  a 
day  fixed  the  principal  and  Interest,  "with 
reasonable  attorney's  fee  for  collection  If 
not  paid  when  due."  There  can  be  reason- 
ably no  distinction  drawn  between  the  two 
notes  as  to  the  attorney's  fee,  because  it  is 
agreed  to  all  around  that,  if  attorney's  fees 
were  to  be  paid  at  all,  the  amount  charged 
was  reasonable. 

We  deal  now  particularly  with  the  note 
of  E.  R.  and  L.  C.  Brlttaln,  though  what 
we  say  as  to  this  would  apply,  of  course, 
equally  to  both.  In  both  the  notes  the  Bank 
of  Duncan  was  the  payee;  the  one  directly, 
and  the  other  by  indorsements  to  it.  The 
note  fell  due  and  was  not  paid.  Thereupon 
it  was  turned  over  to  a  firm  of  solicitors  for 
collection.  Immediately  that  this  was  doue, 
these  solicitors  had  the  right  to  claim  from 
the  Bank  of  Duncan  their  fee,  and  they  did 
claim  it,  and  the  bank  did  pay  it  Th  > 
promisor  In  the  note  paid  the  amount  secur- 
ed to  the  trustee  in  the  deed  of  trust  given 
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to  secure  It  but  paid  the  attorney's  fee  un- 
der protest  This  payment  was  made  after 
the  land  had  been  advertised  for  sale,  and 
before  sale,  and  tne  promisor  in  the  note 
brought  suit  against  the  Bank  of  Duncan  to 
recover  the  amount  paid  as  attorney's  fee, 
and  the  court  below  permitted  this  recov- 
ery, giving  judgment  against  the  Bank  of 
Duncan  for  that  sum. 

It  is  settled  too  well  for  disputation  in  Mis- 
sissippi that  stipulations  in  promissory  notes 
to  pay  attorney's  fees  are  valid  subjects  of 
contract  See  authorities  cited  In  the  briefs. 
When  the  Bank  of  Duncan  turned  the  note 
and  trust  deed  over  for  collection  to  the 
solicitors,  they  concluded  to  proceed  by  ad- 
vertisement of  sale  through  the  trustee,  and 
did  so  proceed.  The  mode  of  procedure  de- 
pended upon  them,  and,  as  their  Judgment 
might  dictate,  they  could  have  advised  pro- 
cedure at  law  or  In  equity  or  by  the  proceed- 
ings in  pais  which  they  finally  adopted.  Of 
course,  the  Bank  of  Duncan  was  liable  to 
them  for  the  fee  under  repeated  decisions, 
and  by  the  terms  of  the  contract  the  prom- 
isor in  the  note  became  liable  to  have  these 
fees  paid  out  of  the  proceeds  of  sale  or  on 
final  liquidation  of  the  claim. 

Gases  which  hold  that  where  the  attorney 
Is  also  the  trustee,  he  cannot  charge  both  as 
such  and  as  attorney,  and  cases  which  hold 
that  In  such  double  official  relation  he  could 
only  charge  as  trustee,  have  no  pertinency 
in  this  case,  which  must  be  reversed  and  re- 
manded. 


CHILDRESS  v.  CARLET  et  al.  (No.  13,131.)* 
(Supreme  Court  of  Mississippi.   April  27,  1908.) 

1.  Judgments  —  Conclusiveness— Cotxater- 
ax.  Attack  —  Record  —  Entbt  After  Ad- 
journment of  Court. 

A  judicial  record,  purporting  on  its  face 
to  be  complete  as  required  by  law,  is  in  law  not 
the  subject  of  impeachment ;  and  hence,  where 
a  judgment  rendered  on  the  day  court  adjourned 
was  not  entered  on  the  record  until  several  days 
later,  and  was  then  entered  on  a  blank  page  in 
front  of  the  place  where  the  judge  signed  the 
minutes  finally  adjourning  the  court,  but  no  ir- 
regularity is  shown  on  the  minutes,  and  there  is 
no  allegation  of  fraud,  such  facts  cannot  be 
shown  in  an  action  in  chancery  to  have  the  judg- 
ment declared  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  §§  945,  946.] 

Whitfield,  C.  J.,  dissenting. 

Appeal,  from  Chancery  Court  Harrison. 
County;  T.  A.  Wood,  Chancellor. 

Action  In  chancery  by  George  W.  Childress 
against  George  H.  Carley  and  others  to  have 
a  certain  order  declared  null  and  void  and  to 
enjoin  the  enforcement  thereof.  From  an 
order  dissolving  the  injunction,  plaintiff  ap- 
peals. Affirmed. 

Childress  was  granted  a  license  to  retail 
liquor  by  the  board  of  mayor  and  aldermen  of 
the  city  of  Gulfport.  Carley  and  others  ap- 
pealed from  this  order  of  the  board  to  the 

•Motion  tor  attorney's  fees  sustained  May  25,  1908. 


circuit  court  Late  on  the  afternoon  on  the 
last  day  of  the  term  the  case  was  called  and 
tried,  and  the  court  announced  that  the  ap- 
peal would  be  sustained  and  license  revoked. 
Accordingly  an  order  to  that  effect  was 
drawn  up  by  counsel,  but  was  not  entered  on 
the  minutes  before  the  judge  adjourned  the 
court  The  judge  s  .  jned  his  name  on  a  blank 
page  before  adjourning  (this  being  late  Sat- 
urday evening),  and  on  the  following  Mon- 
day the  order  was  inserted  by  the  clerk  above 
the  signature  of  the  judge.  Childress  then' 
filed  his  bill  In  chancery,  setting  up  the  fore- 
going facts,  and  asking  that  the  order  thus 
entered  be  declared  null  and  void,  and  that 
the  parties  (appellees  here)  be  enjoined  from 
Interfering  with  the  license  granted  appellant 
to  conduct  his  saloon.  The  court  below  dis- 
solved the  injunction  on  motion,  and  appel- 
lant prosecutes  this  appeal. 

W.  G.  Evans  and  W.  R.  Harper,  for  appel- 
lant J.  I.  Ballenger  and  Hanan  Gardner, 
for  appellees. 

MAYES,  J.  There  is  no  charge  of  fraud 
in  the  bill  of  complaint  filed  in  this  cause, 
nor  is  there  any  contention  that  the  judg- 
ment entered  on  the  minutes  of  the  court  was 
a  different  judgment  from  the  one  which  the 
court  ordered  the  clerk  to  place  there.  The 
real  question  in  the  case,  and  the  only  ques- 
tion, arises  out  of  the  fact  that  the  judge 
finally  adjourned  his  court  on  Saturday 
night  the  15th  day  of  June,  1907,  after  the 
rendition  of  the  judgment  in  question,  but 
before  the  judgment  was  actually  put  on 
the  minutes  by  the  clerk.  The  object  of  the 
bill  filed  is  to  show  that  the  judgment  was 
not  actually  entered  at  the  time  of  its  rendi- 
tion, nor  was  it  on  the  minutes  of  the  court 
at  the  time  the  Judge  signed  the  minutes 
finally  adjourning  the  court  It  Is  offered  to 
be  shown  that  the  Judge  signed  the  minutes, 
leaving  blank  pages  In  front  of  his  signature 
to  be  filled  In  with  this  Judgment  and  ad- 
journed before  the  actual  entry  of  the  Judg- 
ment which  was  subsequently  placed  on  the 
m  mutes  by  the  clerk,  above  the  signature  of 
the  Judge  made  on  Saturday,  the  following 
Monday,  about  9  or  10  o'clock.  No  Irregulari- 
ty is  shown  on  the  minutes  of  the  court;  but 
It  is  sought  to  make  proof  of  this  by  the 
clerk,  bis  deputy,  and  the  sheriff.  The  min- 
utes are  in  all  respects  regular,  and,  as  far 
as  anything  is  shown  by  them,  the  judgment 
was  entered,  as  required  by  statute,  before 
the  final  adjournment  of  the  court.  It  Is 
claimed  that  the  entry  of  this  Judgment  after 
the  adjournment  of  the  court  Is  a  nullity. 

The  question  in  this  case  is  not  different 
from  the  question  involved  in  the  case  of 
Jones  v.  Williams,  62  Miss.  183.  In  the  Jones 
Case,  decided  'under  section  2282  of  the  Code 
of  1880,  of  which  section  1007  of  the  Code 
of  1906  Is  an  almost  Identical  copy,  proof  was 
offered  to  contradict  the  record  of  the  court 
as  to  the  day  of  adjournment  and  the  court 
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said:  "The  settled  doctrine  seems  to  be  that 
evidence  to  vary  a  date  shown  by  the  record 
Is  not  permissible.  Judicial  records,  required 
by  law  to  be  kept,  are  said  to  Import  unerr- 
ing verity,  and  to  be  conclusive  evidence 
against  all  the  world  as  to  their  existence, 
date,  and  legal  consequences.  The  rilnutes 
of  the  proceedings  of  the  circuit  court  are  re- 
quired to  be  entered  by  the  clerk,  read  In  open 
court,  and  signed  by  the  judge,  and  on  the  last 
day  of  the  term  the  minutes  shall  be  drawn 
up,  read,  and  signed  on  the  same  day,  or 
before  the  adjournment  of  the  court  These 
minutes  are  a  record  of  the  most  solemn 
character,  and  entitled  to  the  highest  degree 
of  verity  ever  attached  to  records."  In  the 
case  we  are  now  considering  it  is  sought  to 
contradict  the  minutes  of  the  court  by  proof 
that  a  judgment,  shown  by  the  minutes  to 
have  been  rendered  and  entered  as  required 
by  law  on  the  records  of  the  court  before 
final  judgment,  was  not  in  fact  so  entered, 
but  in  truth  was  not  entered  until  two  days 
after  final  adjournment  of  the  court.  The 
case  of  Jones  v.  Williams  is  decisive  of  this 
case;  but  we  are  not  without  other  apt  and 
strong  authority.  Any  contrary  holding 
would  bring  about  immeasurable  evil  and  re- 
sult in  the  destruction  of  the  stability  of  all 
judicial  records. 

In  Wlgmore  on  Evidence,  p.  8457,  |  2450, 
dealing  with  this  very  question,  in  speaking 
of  judicial  records,  it  is  said:  "The  record 
being  the  sole  embodiment  of  the  judicial 
proceedings,  no  other  materials  or  utterances, 
oral  or  written,  can  be  set  up  In  competition 
with  it  In  other  words,  but  less  correctly, 
the  record  Is  conclusive.  This  is  so,  even 
though  the  record  has  not  been  made  up;  for 
herein  appears  the  compulsory  nature  of  the 
rule.  It  must  be  made  up,  and,  If  it  is  not, 
then  in  legal  theory  there  is  no  judgment  or 
legal  proceedings;  and  it  Is  always  in  the 
power  of  litigating  parties  to  prevent  hard- 
ship by  compelling  the  proper  officer  to  make 
up  the  record."  We  quote  the  above  from 
Wlgmore  with  approval.  The  law  requires 
the  record  to  be  complete,  and  when  It  so 
purports  to  be  on  its  face  in  law  it  is  com- 
plete, and  it  is  not  subject  to  impeachment. 
It  is  within  the  power  of  litigating  parties 
to  compel  the  officer  to  perform  his  duty  and 
make  up  the  record  in  literal  compliance  with 
the  statute;  but,  If  the  litigating  parties  do 
no;  do  this,  the  law  is  not  at  fault.  A  par- 
ty to  be  affected  by  the  record,  and  desiring 
it  to  be  complete  before  it  is  signed  by  the 
judge,  by  the  exercise  of  ordinary  care  can 
see  to  It  that  It  is  correctly  made  up,  and  if 
he  fail  to  do  so  he  cannot  afterwards  com- 
plain. In  the  case  of  Wells  v.  Stevens,  2 
Gray  (Mass.)  115,  in  speaking  of  the  right  to 
Impeach  a  judicial  record,  the  court  said: 
The  rejection  of  such  evidence  is  an  obvious 
and  inevitable  consequence  of  the  Incontro- 
vertible verity  which  the  law,  for  reasons  ly- 
ing at  the  foundation  of  all  well-ordered  Ju- 
risprudence,  attaches  to  judicial  records. 


Judges  and  magistrates  are  responsible  to  the 
government  from  which  they  derive  their  au- 
thority, but  not  to  individuals,  for  the  negli- 
gent or  willful  violation  of  official  duty." 

Because  we  decide  this  case  on  other 
grounds,  we  are  not  to  be  understood  as  hold- 
ing it  competent  for  an  officer,  charged  with 
the  duty  under  the  law  of  keeping  a  record, 
to  Impeach  that  record  by  his  own  testimony. 

Affirmed. 

WHITFIELD,  C.  J.  (dissenting).  I  do  not 
think  the  case  of  Jones  v.  Williams,  62  Miss. 
183,  has  any  application  to  the  case  made  by 
the  facts  in  this  record.  The  effort  in  that 
case  was,  conceding  the  minutes  of  the  court 
to  have  been  entered  up  by  the  clerk  and 
read  and  signed  by  the  Judge  during  the  term 
of  the  court,  to  show  by  parol  that  the  date 
on  which  the  minutes  recited  the  court  ad- 
journed was  not,  In  fact,  the  true  date;  in 
other  words,  the  effort  was,  directly  and 
squarely,  to  impeach  the  verity  of  the  record 
as  to  the  date,  admitting  that  the  record  had 
been  made  up  at  the  proper  time— during  the 
term.  The  effort  here  is,  not  to  impeach  or 
contradict  the  record  in  any  way  whatever, 
but  to  show  that  no  such  record  ever  had 
existed;  in  other  words,  the  effort  here,  pre- 
cisely, is  to  show  that  what  the  clerk  entered 
on  the  minutes  of  the  court  as  a  part  of  the 
record  in  vacation  after  the  court  had  ad- 
journed constituted  no  part  of  the  record,  the 
record  having  closed  with  the  adjournment 
of  the  court,  and  that,  consequently,  what 
the  clerk  inserted  in  the  minutes  of  the  court, 
after  the  court  adjourned.  In  vacation,  was 
mere  waste  paper — constituted  no  part  of 
the  record — and  that  no  such  record,  as  a 
consequence,  had  any  existence.  In  the  Jones 
Case  the  effort  was,  granting  the  record  to 
be  the  record,  to  contradict  the  recitation  of 
the  record  by  parol.  In  this  case  the  effort 
is  to  show  that  there  never  was  any  such 
record,  because  of  the  absolute  want  of  power 
on  the  part  of  the  circuit  clerk  to  enter  any- 
thing on  the  minutes  of  the  court  after  the 
court  had  adjourned  and  in  vacation.  The 
distinction  between  the  two  cases  to  my  mind 
Is  clear  and  palpable.  I  think  it  Is  perfect- 
ly competent  to  show  by  parol  the  utter  want 
of  power  in  the  circuit  clerk  to  enter,  as  a 
part  of  the  minutes  of  the  circuit  court,  some- 
thing that  he  claims  was  a  part  of  the  min- 
utes, but  which  he  did  not  enter  on  said 
minutes  until  after  the  court  had  adjourned, 
in  vacation.  The  clerk  has  no  power  to  enter 
anything  as  part  of  the  minutes  of  the  cir- 
cuit court  after  that  court  has  finally  ad- 
journed. He  had  no  more  power  in  this  case 
to  enter  what  was  entered  here  in  vacation 
than  any  other  citizen  in  the  county  had. 
His  act  in  so  entering  it  in  vacation  was 
absolutely  without  power,  and  what  he  enter- 
ed, of  course,  no  part,  in  the  eye  of  the  law, 
of  the  minutes  of  the  court.  It  is  very  much 
like  the  principle  In  respect  to  the  alteration 
or  contradiction  of  a  written  contract  by 
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parol  In  those  cases  In  which  the  effort  Is, 
not  to  contradict  the  terms  of  the  contract 
in  any  way,  but  to  show,  either  that  one  of 
the  parties  had  no  capacity  to  make  the  con- 
tract, or  that  for  some  reason  the  contract 
was  illegal,  and  hence  that  there  never  was 
any  such  contract  in  existence,  in  the  eye  of 
the  law. 

The  precise  distinction  upon  which  I  insist 
is  stated  by  Prof.  Wigmore  in  volume  4,  p. 
3457,  {  2450,  note  2,  at  the  conclusion  of  that 
note,  citing  the  case  of  People  v.  Gray,  25 
Wend.  (N.  T.)  405,  as  holding  that  "the  origi- 
nal minutes  of  a  trial  during  session,  not 
made  up  as  required  by  statute,  are  not  the 
record."  In  that  case,  thus  referred  to,  the 
court  said,  at  page  408,  speaking  of  the  origi- 
nal minutes  of  a  conviction:  "By  section  5 
It  is  made  the  duty  of  the  clerk,  in  any  court 
In  which  judgment  upon  conviction  has  been 
rendered,  to  enter  it  fully  upon  the  minutes, 
stating  briefly  the  offense  for  which  such  con- 
viction was  had,  and  the  court  is  to  inspect 
such  entries  and  conform  them  to  the  facts. 
The  sixth  section  makes  it  the  duty  of  the 
district  attorney  to  prepare  for  the  clerk  the 
statement  of  the  offense,  as  the  same  is 
charged  in  the  indictment,  to  be  entered  in 
the  minutes;  but  the  court  is  to  inspect  it 
and  see  that  it  conforms  to  the  indictment," 
And  in  the  concluding  portion  of  the  opinion 
the  court  expressly  held  that  minutes  not 
made  out  in  exact  conformity  to  these  statu- 
tory requirements  constituted  no  record. 
That  is  exactly  the  proposition  for  which  I 
here  contend.  Our  statute,  as  pointed  out  In 
the  brief  of  counsel  for  appellant,  requires 
the  minutes  to  be  drawn  up,  read,  and  signed 
by  the  judge  of  the  circuit  court  before  ad- 
journment It  is  not  pretended  that  this  part 
of  the  pretended  minutes  was  read  by  the 
judge  after  entry,  or  signed  by  him,  on  the 
last  day  of  the  term  of  the  court  He  sign- 
ed nothing  but  a  blank  sheet  of  paper,  leav- 
ing the  clerk  to  fill  in  the  space,  of  course 
intending  that  the  clerk  should  fill  it  in  be- 
fore the  court  was  adjourned ;  but  the  circuit 
clerk  did  not  do  this.  The  court  was  ad- 
journed, leaving  the  last  page  of  the  minutes 
absolutely  blank,  and  several  days  after- 
wards, during  the  next  week,  the  clerk,  in 
vacation,  undertook  to  enter,  and  did  enter, 
these  pretended  minutes  over  the  signature 
of  the  judge,  in  the  blank  space.  How  can  It 
be  possible  to  hold,  soundly,  in  view  of  the 
plain  legal  propositions  that  the  clerk  had 
no  power  whatever,  after  the  adjournment 
of  the  court,  to  enter  anything  as  minutes, 
and  that  the  ending  of  the  term  of  the  court 
ended  any  power  to  enter  the  minutes,  that 
parol  proof  cannot  be  heard  to  show  that  the 
said  clerk  entered  these  alleged  minutes  in 
vacation,  when  he  had  no  power  to  enter 
them,  and  that  hence  they  constituted  no  rec- 
ord, and,  being  no  part  of  the  record,  the 
parol  proof  was  competent  to  show  that  fact? 
To  my  mind  the  opposite  ruling  involves  con- 
sequences  that  are  extremely  dangerous. 


What  limit  is  there  to  entries  that  may  be 
made  by  a  circuit  clerk  in  vacation,  if  only 
the  circuit  judge  should  sign  in  blank  the 
minutes  to  be  entered  .over  his  signature? 

I  do  not  care  to  enlarge.  I  merely  empha- 
size, what  I  think  is  the  manifest  distinction, 
that  in  the  cases  relied  upon  by  the  court 
the  effort  was  to  contradict  the  recitation  of 
fact  in  a  record  which  was  conceded  to  be  a 
record  on  all  hands ;  whereas,  here  the  effort 
plainly  is  to  do  nothing  of  that  kind,  but 
merely  and  simply  to  show  by  parol  that  what 
is  called  the  record  never  had  any  existence 
as  a  record,  since  it  was  entered  by  the  cir- 
cuit clerk  in  vacation  after  the  court  adjourn- 
ed, when  manifestly  he  had  no  power  to  make 
any  such  entry.  See,  also,  carefully,  the  au- 
thorities cited  in  note  12,  p.  3459,  vol.  4,  of 
Wigmore  on  Evidence,  in  respect  to  what 
constitutes  the  record. 


SPEARS  v.  STATE.    (No.  13,202.) 
(Supreme  Court  of  Mississippi.   April  27,  1908.) 

1.  Arson— Offenses— Chabacter  of  Build- 
ing Burned— "Dwelling  House." 

A  fire  was  set  at  night  in  a  house  in  which 
fodder  was  stored.  The  house  was  joined  to  a 
dwelling  house  by  an  uninclosed  gallery  and 
roof.  The  fire  was  quickly  communicated  to 
the  dwelling  house,  which  was  occupied.  Held. 
that  the  house  in  which  the  fodder  was  located 
was  a  part  of  the  dwelling  house,  within  Code 
1900,  8  1030,  punishing  the  burning  in  the  night- 
time of  any  house  in  which  there  shall  be  a 
human  being,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2285,  2295;  vol.  8,  p. 
7046.] 

2.  Criminal  Law— Evidence. 

In  a  criminal  case,  testimony  that  blood- 
hounds of  pure  blood,  trained  to  track  human 
beings  and  in  the  control  of  an  experienced 
trainer,  were  put  on  the  trail  at  the  place  where 
the  criminal  agency  had  its  origin,  and  follow- 
ed it  to  the  home  of  accused  and  identified  him. 
was  competent. 

8.  Arson — "Corpus  Delicti." 

The  "corpus  delicti"  in  a  case  of  arson  con- 
sists not  only  in  the  proof  of  the  burning  of  the 
house  burned,  but  of  criminal  agency  in  causing 
the  burning. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1024,  1026;  vol.  8. 
p.  7020.] 

4.  Criminal  Law  —  Confessions  —  Corpus 
Delicti. 

On  a  trial  for  arson,  a  witness  testified 
that  just  before  the  fire  broke  out  he  heard  a 
rustling  at  the  place  where  the  fire  started.  Evi- 
dence showed  that  trained  bloodhounds  tracked 
accused  to  his  home  and  identified  him.  and  that 
a  track  was  found  along  the  way  leading  to  the 
house,  which  corresponded  to  the  shoes  worn 
at  times  by  accused.  Held,  that  the  corpus 
delicti  was  sufficiently  shown  to  render  the  con- 
fessions of  accused  admissible. 

5.  Same— Evidence. 

Where,  in  a  criminal  case,  the  testimony 
showed  that  trained  bloodhounds  tracked  accus- 
ed to  his  home  and  identified  him.  the  court 
properly  excluded  evidence  of  the  conduct  of  oth- 
er bloodhounds  which  had  been  trained  by  the 
same  person. 
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(J.  Arson— Evidence— Sufficiency. 

Evidence,  including  confessions,  held  to  jus- 
tify a  conviction  of  arson,  notwithstanding  the 
defense  of  alibi. 

Appeal  from  Circuit  Court,  Pontotoc  Coun- 
ty:  E.  O.  Sykee,  Judge. 

A.  J.  Spears  was  convicted  of  capital  arson, 
sentenced  to  the  penitentiary  for  life,  and  he 
appeals.  Affirmed. 

The  proof  showed  that  the  house  was  oc- 
cupied by  Henry  Bullard  and  wife,  an  aged 
couple,  who  were  asleep  in  one  room  of  the 
house;  that  there  was  Joined  to  the  house  by 
an  unlnclosed  gallery  and  roof  a  room  which 
was  used  as  a  storage  room  for  fodder;  that 
the  fire  started  In  the  fodder  room,  and  was 
quickly  communicated  to  the  rest  of  the 
house,  In  which  Bullard  and  his  wife  were 
sleeping.  Mr.  Bullard  testified  that  he  was 
asleep,  and  was  awakened  about  11  o'clock 
at  night  by  a  noise  in  the  fodder,  to  which 
he  paid  little  attention,  thinking  it  was  caus- 
ed by  cats.  Soon  afterwards  he  discovered 
the  house  was  afire,  and  he  and  his  wife 
succeeded  in  escaping  from  the  building. 
The  next  morning  Mr.  Tate  arrived  with 
bloodhounds,  of  which  he  was  the  owner 
and  trainer,  and  which  were  shown  to  be  of 
pure  blood  and  reliable.  The  dogs  were  tak- 
en to  the  spot  where  the  fire  started,  and 
immediately  took  up  a  trail,  which  they  fol- 
lowed without  hesitation  through  a  circui- 
tous route  to  the  home  of  accused,  where  they 
Identified  him  In  their  peculiar  way.  On 
appeal  It  was  argued  that  accused  could  not 
be  guilty  of  capital  arson,  because  the  house 
where  the  fire  originated  was  adjoining  to 
the  dwelling  house,  and  was  not  the  house 
Itself,  or  a  part  thereof.  It  Is  also  urged 
that  the  corpus  delicti  had  not  been  suffi- 
ciently proven,  and  that  the  confession  of 
accused  should  therefore  have  been  excluded. 

Mitchell  &  Mitchell  and  Fontaine  &  Fon- 
taine, for  appellant  B.  V.  Fletcher,  Atty. 
Gen.,  for  the  State. 

WHITFIELD,  C.  J.  Under  the  facts  in 
this  case  the  house  In  which  the  fodder  was 
located  was  a  part  of  the  dwelling  house, 
and  the  Indictment  was  properly  drawn  un- 
der section  1036  of  the  Code  of  1906. 

We  think  the  tests  as  to  the  competency 
of  the  bloodhound  testimony  set  out  in  the 
Pedigo  Case,  103  Ky.  41,  44  S.  W.  143,  42  L. 
R.  A.  432,  82  Am.  St.  Rep.  566,  were  suffi- 
ciently met  by  the  testimony  in  this  case. 
See  State  v.  Dickerson  (Ohio)  82  N.  E.  969, 
and  State  v.  Hunter,  143  N.  C.  007,  56  S.  E. 
547.  118  Am.  St.  Rep.  830,  which  last  case 
we  refer  to  specially.  That  testimony  suffi- 
ciently shows  that  these  dogs  had  been  well 
trained  to  track  human  beings,  that  they 
were  of  pure  blood,  that  In  this  case  they 
were  put  on  the  trail  at  a  place  where  it 
was  shown  that  the  criminal  agency  must 
have  had  Its  origin  (one  witness  says  In  about 
six  feet  of  the  place),  that  the  owner  of  the 
dogs,  Tate,  was  an  experienced  dog  train- 


er, that  these  dogs  had  pedigrees  showing 
they  were  of  pure  blood,  and  that  they  had 
been  subjected  to  severe  and  satisfactory 
tests  In  the  tracking  of  persons. 

The  announcement  In  Sam's  Case,  33  Miss., 
at  page  352,  as  to  what  constitutes  the  cor- 
pus delicti  In  arson.  Is  very  vague  and  un- 
satisfactory. If  it  was  meant  to  declare  that 
the  mere  proof  of  the  burning  of  the  house  is 
sufficient  evidence  of  the  corpus  delicti  in  a 
case  of  arson,  we  disapprove  and  overrule 
that  announcement.  The  corpus  delicti  in  a 
case  of  arson  consists,  not  only  In  the  proof 
of  the  burning  of  the  house  or  other  thing 
burnt,  but  of  criminal  agency  In  causing  the 
burning.  The  Pitts  Case,  In  43  Miss.  472.  an- 
nounces the  true  doctrine,  and  practically 
overrules  Sam's  Case  so  far  back  as  1870. 
Speaking  of  what  constitutes  the  corpus  de- 
licti in  a  case  of  felonious  homicide,  the  court 
said  in  that  case,  at  page  480:  "In  a  case  of 
felonious  homicide,  it  consists  of  two  sub- 
stantial fundamental  facts:  (1)  The  fact  of 
the  death  of  the  deceased;  and  (2)  the  fact 
of  the  existence  of  criminal  agency  as  the  . 
cause  of  the  death.  The  first  of  these  con- 
stituents Is  always  required  to  be  proved, 
either  by  direct  testimony  or  by  presumptive 
evidence  of  the  strongest  kind.  And  the 
second  of  these  constituents  becomes  a  prop- 
er subject  of  presumptive  reasoning  upon  all 
the  facts  and  circumstances  of  the  case.  A 
dead  body,  or  its  remains,  haviug  been  dis- 
covered and  identified  as  that  of  the  person 
charged  to  have  been  killed,  and  the  basis  of 
the  corpus  delicti  being  thus  fully  establish- 
ed, the  next  step  In  the  process,  and  the  one 
which  serves  to  complete  the  proof  of  that 
Indispensable  preliminary  fact,  is  to  show 
that  the  death  has  been  occasioned  by  the 
criminal  act  or  agency  of  another  person. 
This  may  always  be  done  by  means  of  cir- 
cumstantial evidence.  All  the  facts  and  cir- 
cumstances of  the  case  may  be  taken  Into 
consideration." 

We  think  that,  In  this  case,  the  testimony 
furnished  by  the  bloodhounds  and  the  other 
circumstances,  not  necessary  here  to  be  de- 
tailed fully,  sufficiently  show  the  criminal 
agency.  We  will  mention  simply  these:  The 
witness  Bullard  heard  a  rustling  in  the  fod- 
der just  before  the  fire  broke  out,  which  he 
supposed  was  caused  by  house  cats.  The 
trained  bloodhounds  tracked  defendant  to 
his  home  and  identified  him  in  their  peculiar 
way,  and  a  track  was  found  along  the  way 
leading  to  the  house  which  corresponded  to 
a  shoe  shown  to  have  been  worn  at  certain 
times  by  the  defendant.  The  corpus  delicti, 
we  think,  was  therefore  sufficiently  shown, 
and  the  confessions  of  the  accused  were  con- 
sequently properly  admitted.  The  court  prop- 
erly excluded  from  the  jury  evidence  as  to 
the  conduct  of  other  bloodhounds  which  had 
been  trained  by  the  witness  Tate.  On  this 
point  the  Alabama  Supreme  Court  said  In 
the  case  of  Simpson  v.  State,  111  Ala.  6,  20 
South.  573:   "The  court  properly  excluded 
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from  the  Jury  the  proposed  evidence  as  to 
two  bloodhounds  of  the  same  breed  of  those 
employed  to  track  the  supposed  criminal  in 
this  case,  and  trained  by  the  same  man,  be- 
ing put  upon  the  trail  of  a  human  being,  and 
leaving  it  to  trail  a  sheep,  which  they  over- 
hauled and  killed.  The  test  by  comparison 
was  not  sufficiently  certain  to  determine  the 
reliability  of  the  dogs  employed  here  by  ref- 
erence to  the  qualities  of  other  dogs."  And 
this  opinion  was  by  Judge  McClellan,  one  of 
the  greatest  of  American  judges. 

The  confessions  of  the  accused  are  conclu- 
sive against  tdm.  He  made  these  confessions 
to  Frank  Poyner,  John  Kelly,  and  others. 
Kelly  testifies  that  he  heard  the  accused  tell 
Soulee  Sledge,  his  brother-in-law,  over  at 
Mr.  Hodges'  store,  the  morning  after  the  fire, 
that  "he  [the  accused]  had  finished  burning 
out  old  man  Bullard  last  night,  and  the 
hounds  had  run  him  up  to  his  house."  Sou- 
lee Sledge,  the  brother-in-law  of  the  accus- 
ed, testifies  positively  that  the  accused  tried 
two  or  three  times  to  get  him  to  help  him  do 
the  burning;  that  he  (the  accused)  said  to 
*  Sledge:  "I  bought  some  land  adjoining  this 
place  [1.  e.,  Bullard's  place],  and  If  you  will 
help  me  to  get  It  I  will  sell  you  the  north  80 
acres  for  half  of  what  it  is  worth.  He  said 
that  he  wanted  old  man  Bullard  out  of  there, 
and  he  was  going  to  get  him  out  of  there." 
Other  witnesses  along  this  line  against  the 
accused  are  Ed  Hodges  and  Sam  Hunter. 

Accused's  defense  was  an  alibi,  testified 
to  by  bis  own  family  and  other  relatives. 
John  Henry  Wilson,  a  witness  for  the  state, 
testifies  that  he  arrested  the  accused,  and  that 
the  accused  told  him  that  he  (the  accused) 
had  come  home  late  Friday  night,  and,  being 
tired,  had  gone  straight  to  bed.  The  Jury 
evidently  believed  this  witness,  and  were 
warranted,  under  all  the  testimony  in  the 
case,  In  rejecting  this  defense  of  an  alibi. 

There  Is  no  merit  whatever  In  any  other 
of  the  many  assignments  of  error. 

The  judgment  is  affirmed. 

COMBS  et  al.  v.  MOBILE  &  O.  R.  CO.  (No. 
12,938)* 

(Supreme  Court  of  Mississippi.   April  27,  1908.) 

1.  Railroads  —  Injuries  to  Persons  on 
Tracks  —  Actions— Evioence— Aomissi  bil- 
ity. 

In  an  action  against  a  railroad  company  for 
killing  a  person  on  the  track,  evidence  of  an  ex- 
perienced railroad  man,  who  had  made  observa- 
tions from  the  cab  of  an  engine,  that  the  ob- 
structions to  a  clear  view  of  the  track  at  the 
point  in  question  were  not  such  as  to  prevent 
the  engineer  from  seeing  the  decedent  on  the 
track  at  the  place  where  he  was  struck,  was  im- 
properly excluded. 

2.  Same— Evidence— Prima  Facie  Effect  of 
Injury—  Statutory  Provisions. 

Code  1902,  §  1808,  provides  that  in  all  ac- 
tions against  railroad  companies  for  damages 
to  persons  proof  of  injury  inflicted  by  the  run- 
ning of  locomotives  and  cars  shall  be  prima  facie 
evidence  of  a  want  of  reasonable  skill  and  care 
on  the  part  of  the  servants  of  the  company  in 

•Suggestion  of  error  overruled  May  28,  1908. 


relation  thereto.  Code  1900,  f  1985,  is  identical, 
except  that  it  adds  that  the  section  shall  also 
apply  to  passengers  and  employes  of  railroad 
companies.  In  an  action  against  a  railroad 
company  for  the  killing  of  an  employe  of  another 
company,  which  by  agreement  ran  its  trains  over 
the  tracks  of  the  defendant  company  at  the 
point  where  the  accident  occurred,  the  fact  that 
the  accident  occurred  before  the  Code  of  1906 
went  into  effect  was  immaterial  as  to  the  prima 
facie  effect  of  the  evidence  of  the  injury,  since 
the  decedent  was  not  defendant's  employe. 
3.  Same — Questions  fob  Juby. 

In  an  action  against  a  railroad  company 
for  killing  a  person  on  its  track,  held,  the  ques- 
tions of  negligence  and  contributory  negligence 
were  for  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  |f  1365-1381.] 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  R.  F.  Cochran,  Judge. 

Action  by  Mrs.  V.  Combs  and  another 
against  the  Mobile  ft  Ohio  Railroad  Com- 
pany. From  a  Judgment  for  defendant  on 
a  peremptory  Instruction,  plaintiffs  appeal. 
Reversed  and  remanded. 

This  was  an  action  brought  In  the  circuit 
court  by  appellants  for  the  alleged  wrong- 
ful killing  of  one  Jennings  Combs,  a  son 
and  brother  of  appellants.  After  all  the  tes- 
timony was  in,  the.  court  gave  a  peremptory 
instruction  in  favor  of  the  appellee  railroad 
company.  The  record  discloses  the  following 
state  of  facts:  That  Jennings  Combs  was  an 
employe  of  the  'Frisco  Railroad  Company  as 
flagman  on  a  freight  train ;  that  the  'Frisco 
Railroad  Company  had  an  agreement  with 
the  Mobile  &  Ohio  Railroad  Company  to  run 
its  trains  of  cars  over  the  track  of  the  latter 
road  between  Meridian  and  Tupelo ;  that  on 
the  19th  day  of  August,  1906,  deceased  left 
Meridian  on  one  of  the  'Frisco  trains  going 
north  toward  Tupelo,  and  had  reached  Shu- 
qulak,  a  point  some  50  miles  north  of  Me- 
ridian, when  the  train  stopped  on  the  main 
line  on  account  of  some  trouble  with  the  en- 
gine; that  it  was  about  dark,  and  deceased 
was  instructed  to  go  back  and  flag  a  freight 
train  of  the  Mobile  &  Ohio  Railroad  Company, 
following  the  'Frisco  train,  and  then  about 
due ;  that  deceased  took  red  and  white  lights 
and  proceeded  to  the  rear  end  of  the  'Frisco 
train,  and  thence  down  the  track  about  a  quar- 
ter of  a  mile,  and  stopped,  both  lamps  burning 
and  in  plain  view;  that  the  men  In  charge 
of  the  'Frisco  train  moved  their  train  up  to 
the  depot  on  the  side  track  In  order  to  let 
the  defendant's  train  pass,  and  whistled  to 
call  In  Combs,  the  flagman.  Chambers,  a 
brakeman  on  the  train  testified  that  he  saw 
deceased  turn  In  the  middle  of  the  track  as 
though  starting  back  to  his  train  In  answer 
to  the  call,  but  in  a  few  minutes  looked  and 
saw  Combs  had  stopped,  and  the  engineer 
thereupon  repeated  his  call,  and  again  Combs 
seemed  to  be  moving  toward  the  train;  that 
he  plainly  saw  the  lights  that  Combs  carried ; 
that  about  this  time  defendant's  train  was 
heard  and  seen  coming,  and  seeming  to  be 
paying  no  attention  to  the  lights  of  Combs  or 
to  the  torpedoes  placed  on  the  track  by  him ; 
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and  that  the  conductor  on  the  'Frisco  train 
displayed  a  lighted  fuse  on  the  rear  of  the 
caboose,  and  that  then  defendant's  train 
whistled,  answering  the  signal,  and  began  to 
slow  np,  and  came  to  a  stop.  The  proof  also 
shows  that  the  dead  body  of  Combs  and  tbe 
two  fuses  were  found  several  hundred  yards 
below  the  point  where  the  train  bad  stopped. 
There  were  no  witnesses  to  the  killing ;  in  fact 
the  engineer  on  the  defendant  train  says  that 
he  did  not  see  either  tbe  deceased  or  his  signals 
and  did  not  know  he  had  run  over  and  killed 
deceased  until  the  conductor  on  the  'Frisco 
train  asked  him  if  be  bad  seen  anything  of 
his  flagman,  and  he  then  went  around  to  the 
engine  to  examine  it,  and  found  part  of  the 
remains  in  tbe  machinery  of  the  engine.  Just 
south  of  where  deceased  was  seen  last,  tbere 
was  a  cut  four  or  five  feet  deep  and  a  curve 
in  the  track.  On  tbe  engine  of  the  defendant 
there  was  an  electric  headlight,  whlcb  lighted 
the  track  for  a  long  distance  in  front  of  the 
engine.  The  plaintiffs  endeavored  to  prove 
by  witness  Chambers,  wbo  is  an  experienced 
railroad  man,  and  who  has  made  observa- 
tions from  the  cab  of  an  engine,  that  tbe  ob- 
struction was  not  such  as  to  prevent  the  en- 
gineer from  seeing  Combs  on  the  track  at  the 
place  where  he  was  struck  by  the  engine. 
The  court  declined  to  permit  this  proof  to  be 
made,  but  gave  a  peremptory  instruction  to 
find  for  the  defendant. 

Counsel  for  appellee  contend  that  section 
1985  of  the  Code  of  1906,  does  not  apply  in 
this  case,  since  tbe  killing  occurred  prior  to 
October  1,  1906,  when  tbe  Code  of  1906  went 
into  effect  and  that  therefore  section  1S08 
of  the  Code  of  1892  would  govern.  Tbe  two 
sections  are  identical,  except  that  tbe  last 
sentence  of  section  1985,  which  is  italicized, 
appears  for  the  first  time  in  the  Code  of 
1903.  Section  1985  is  as  follows:  "1985. 
(1808.)  Injury  to  Persons  or  Property  by 
Railroads  Prima  Facie  Evidence  of  Want  of 
Skill,  etc. — In  all  actions  against  railroad 
companies  for  damages  done  to  persons  or 
property,  proof  of  injury  inflicted  by  the  run- 
ning of  the  locomotives  or  cars  of  such  com- 
pany shall  be  prima  facie  evidence  of  tbe 
want  of  reasonable  skill  and  care  on  the  part 
of  the  servants  of  the  company  hi  reference 
to  such  injury.  This  section  shall  also  apply 
to  passengers  and  employe's  of  railroad  com- 
panies." 

W.  N.  Ethridge  and  Amis  &  Dunn,  for  ap- 
pellants.   Miller  &  Baakin,  for  appellee. 

WHITFIELD,  C.  J.  It  was  error  to  ex- 
clude the  testimony  of  Chambers  to  the  ef- 
fect that  tbere  was  no  obstruction  which 
would  have  prevented  the  engineer  from  see- 
ins  Combs. 

The  point  made  by  the  learned  counsel  for 
the  appellee  that  section  1985  of  the  Code  of 
1906  does  not  apply  in  this  case,  because  the 
killing  here  occurred  prior  to  the  adoption  of 
the  Code  of  1906,  is  not  tenable,  for  the  rea- 
son that  Combs  was  not  an  employe  of  tbe 


Mobile  &  Ohio  Railroad  Company,  but  of  the 
'Frisco  road,  and  it  is  the  Mobile  &  Ohio 
Railroad  Company  which  is  the  defendant 
here. 

On  the  whole  case,  we  think  it  was  error 
on  the  part  of  the  court  below  to  give  the 
peremptory  instruction  for  the  defendant. 
The  case  should  have  gone  to  the  Jury,  for 
settlement  by  them  of  the  questions  of  fact  as 
to  negligence  and  contributory  negligence,  un- 
der proper  instructions  from  the  court 

Reversed  and  remanded. 


RUM  SET  &  SIKEMEIER  CO.  v.  JACOB. 

(No.  13,090.) 
(Supreme  Conrt  of  Mississippi.   April  27,  1908.) 

Sales — Rescission — Time. 

Where  plaintiff  sold  a  closet  to  defendant, 
who  retained  it  for  more  than  a  year  before  it 
was  returned  as  unsatisfactory,  defendant  by 
such  return  could  not  relieve  himself  from  lia- 
bility for  the  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  «§  813-317,] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; R.  F.  Cochran,  Judge. 

Action  by  the  Rumsey  &  Sikemeier  Com- 
pany against  F.  M.  Jacob.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

The  action  was  brought  on  an  open  ac- 
count, In  which  defendant  claimed  a  credit 
for  a  certain  closet  returned  to  plaintiff  as  an 
offset 

J.  W.  Loving,  for  appellant  Z.  P.  Land- 
rum,  for  appellee. 

CALHOON,  J.  This  record  presents  an 
action  on  an  open  account  of  various  items, 
among  which  there  appears  charged  the  ap- 
pliances for  a  certain  closet  It  Is  shown 
that  this  closet  was  sold  and  delivered  to 
the  appellee,  and  retained  by  him  for  more 
than  a  year  before  it  was  returned  to  the 
vendor;  and  in  reference  to  this  item  tbe 
court  below,  as  we  think  properly,  charged 
the  Jury  that  "the  closet  returned  In  this 
case  was  retained  too  long  to  be  returned." 
Notwithstanding  this  direct  charge,  the  Jury 
brought  out  a  verdict  for  the  defendant  and 
the  court  below  refused  to  grant  a  new  trial, 
In  which  we  think  tbere  is  error. 

Reversed  and  remanded. 


CALDWELL  et  al.  v.  GEORGE.  (No.  12,998.) 
(Supreme  Court  of  Mississippi.    April  6,  1908.) 

Appeal  from  Chancery  Court,  Lauderdale 
County;  J.  L.  McCaskill,  Chancellor. 

Action  by  J.  H.  Caldwell  and  another 
against  J.  H.  George.  From  an  order  sus- 
taining a  demurrer  to  the  complaint  and  al- 
lowing 10  days  to  amend,  plaintiffs  appeal 
by  leave  of  court    Appeal  dismissed. 

F.  V.  Brahan,  for  appellants.  Wltherspoon 
&  Wltherspoon,  for  appellee. 
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MATES,  J.  The  record  In  this  cause  Is  al- 
most identical  with  that  In  the  case  of  Bar- 
rier v.  Kelly,  81  Miss.  266,  32  South.  999. 
For  this  reason,  and  under  that  authority, 
the  appeal  must  be  dismissed. 


LAUREL  NAT.  BANK  et  al.  v.  ELSMORB 

LUMBER  CO.    (No.  12,594.) 
(Supreme  Court  of  Mississippi.   June  22,  1907. 
On  Suggestion  of  Error,  Jan.  20,  1908.) 

Appeal  from  Chancery  Court,  Jones  Coun- 
ty; J.  L.  MeCaskill,  Chancellor. 

Action  by  the  Elsmore  Lumber  Company 
against  the  Laurel  National  Bank  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed  and  remanded,  without  a 
written  opinion,  June  22,  1907.  On  sugges- 
tion of  error.  Affirmed  In  part,  reversed  in 
part,  and  remanded. 

Stone  Deavours,  E.  D.  Pierce,  Miller  & 
Baskln,  Chalmers  Alexander,  and  Mayes  & 
Longstreet,  for  appellants.  Ford  '&  White 
and  McWillle  &  Thompson,  for  appellee. 

WHITFIELD,  C.  J.  We  have  carefully 
considered  the  suggestion  of  error  In  this 
case,  having  gone  through  the  entire  record 
again.  We  are  satisfied  that  the  former 
judgment  rendered  In  this  case,  decreeing 
that  the  People's  Bank,  the  Laurel  National 
Bank,  the  Standard  Manufacturing  Com- 
pany, and  Edw.  D.  Pierce  are  Indebted  to 
the  complainant  in  the  sum  of  $2,112.21, 
was  correct,  and  the  suggestion  of  error  as 
to  that  part  of  the-  judgment  is  overruled. 
But  we  are  also  satisfied  that  the  former 
judgment  In  this  cause,  decreeing  that  the 
People's  Bank,  the  Laurel  Bank,  and  by  Im- 
plication Edw.  D.  Pierce,  are  Indebted  to  the 
complainant  in  the  further  sum  of  $2,042.- 
87,  was  erroneous.  Wherefore  the  sugges- 
tion of  error  as  to  that  judgment  for  $2,- 
042.87  is  hereby  sustained. 

The  former  judgment  as  to  that  sum  enter- 
ed herein  is  hereby  vacated  and  set  aside, 
and  a  judgment  to  that  effect  will  be  entered 
here.  We  do  not  think,  on  a  careful  recon- 
sideration, that  the  evidence  in  this  case 
showed  any  liability  on  the  part  of  Edw.  D. 
Pierce  as  to  this  last  judgment 

So  ordered. 

CALHOON,  J.,  dissents  as  to  the  last 
Judgment,  adhering  to  his  former  opinion. 


ARKY  v.   CAMERON.   (No.  13.253.) 
(Supreme  Court  of  Mississippi.   May  4,  1908.) 

On  suggestion  of  error.  Overruled. 
For  former  opinion,  see  46  South.  54. 

CALHOON,  J.  We  have  given  careful 
attention  to  the  suggestion  of  error  filed  by 


learned  counsel  in  this  case.  They  insist  that 
the  action  of  this  court  should  have  been  n 
reversal  of  the  judgment  of  the  circuit  court 
and  a  remand  for  a  procedendo  to  the  court 
of  the  Justice  of  the  peace,  thus  giving  Arky 
an  opportunity  to  seek  his  remedy  In  a  court 
of  equity.  Of  course,  whatever  we  might  do, 
we  could  make  no  suggestion,  nor  could  we 
express  any  opinion,  as  to  what  further  pro- 
cedure, if  any,  counsel  had  a  right  to  or 
might  take. 

Counsel  Is  right  that  this  court  in  the  opin- 
ion referred  in  one  place  to  the  motion  to 
quash  as  a  motion  to  dismiss.  The  word 
"dismiss"  was  either  an  inadvertence  of  the 
judge  who  rendered,  the  opinion  or  a  mere 
oversight  of  the  stenographer;  but,  in  ei- 
ther case,  it  had  not  the  slightest  effect  upon 
the  meaning  of  the  opinion,  and  could  not 
possibly  have  misled  anybody — the  language 
of  the  original  opinion  being  this:  "In  the 
circuit  court  the  two  cases  were  consolidated, 
and  Cameron  moved  to  quash  the  writ  of 
certiorari  because  the  record  showed  that 
there  was  no  answer  filed  to  the  writ  of  gar- 
nishment On  the  hearing  of  this  motion  to 
dismiss  the  writ  of  certiorari,  the  court  over- 
ruled the  motion  and  sustained  the  writ" 

Learned  counsel  are  also  right  in  their 
criticism  of  the  expression  In  the  original 
opinion  of  the  words  "consequent  judgment 
of  the  court  that  Cameron  recover  his  costs 
from  the  garnishee."  This  would  have  been, 
of  course,  as  discoverable  from  the  full  opin- 
ion, that  Cameron  recover  his  judgment  and 
costs  from  the  garnishee;  the  words  "Judg- 
ment and"  being  omitted  from  haste  and  mis- 
take. However,  the  expressions  of  an  opin- 
ion amount  to  nothing,  because  it  is  the  judg- 
ment itself  which  speaks  for  the  court  and 
the  judgment  in  this  case  is  in  precise  con- 
formity with  the  statute  (section  90,  Code  of 
1906),  which  directs  that,  "In  case  of  an  af- 
firmance of  the  judgment  of  the  Justice,  the 
same  judgment  shall  be  given  as  on  appeals." 
The  conclusion  of  this  court  was  that  the 
judgment  of  the  court  below  was  in  effect  an 
affirmance  of  the  Judgment  of  the  justice  of 
the  peace,  and,  under  the  statute,  the  judg- 
ment which  it  indicates  must  follow  the  af- 
firmance. 

We  are  compelled,  therefore,  to  hold  that 
this  suggestion  of  error  should  be,  as  it  now 
is,  overruled. 


ILLINOIS  CENT.  R.  CO.  v.  WILSON  et  al 
,  (No.  12,821.) 

(Supreme  Court  of  Mississippi   March  16,  190S 
Suggestion  of  Error  Overruled  April  6,  1908.) 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; J.  T.  Dunn,  Judge. 

Action  by  Leila  Wilson  and  others  against 
the  Illinois  Central  Railroad  Company.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Af- 
firmed, on  condition  of  remittitur. 
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This  la  an  appeal  from  a  Judgment  against 
the  appellant  for  damages  claimed  to  have 
resulted  to  the  land  of  the  plaintiffs  from  an 
opening  In  the  adjacent  railroad  embank- 
ment, through  which  water  flowed.  The  suit 
was  for  11,600.  The  jury  awarded  a  verdict 
of  $1,250,  and  the  railroad  company  appeals. 

Mayes  &  Longstreet  and  Chalmers  Alexan- 
der, for  appellant  May,  Flowers  &  Whitfield 
and  R.  V.  Fletcher,  for  appellees. 

MAYES,  J.  If  the  judgment  in  this  case 
shall  be  remitted  down  to  $780,  it  is  af- 
firmed :  otherwise,  It  Is  reversed  and  re- 
manded. 


PURVIS,  Sheriff,  et  al.  v.  FRINK. 

(Supreme  Court  of  Florida,  Division  B.  March 
5,  1908.    Rehearing  Denied  April  7,  1908.) 

1.  Vewub— Application  fob  Change— Prej- 
udice or  Judge. 

Where,  in  a  chancery  cause,  an  application 
is  made  to  change  the  venae  under  section  1471. 
Gen.  St.  1906.  on  account  of  the  prejudice  of 
the  judge  of  the  circuit  court,  and  there  is  no 
allegation  in  the  application  that  the  judge  is 
prejudiced  against  toe  applicants,  or  either  of 
them,  but  it  is  alleged  that  the  judge,  by  reason 
of  his  being  a  stockholder  and  director  of  two 
corporations,  viz.,  a  bank,  and  an  investment 
company,  engaged  In  the  business  of  lending 
money  at  rates  which  the  applicants  contend 
is  usurious,  and  that  in  the  pending  case  the 
facta  stated  by  the  applicants  in  defense  of 
tbe  suit  present  a  similar  question  of  usury, 
wherefore  the  applicants  fear  the  judge  has 
ouch  an  Interest  in  the  result  of  the  pending 
case  as  to  prejudice  him  In  the  interest  of  com- 
plainant and  against  the  defendant,  such  appli- 
cation presents  no  statutory  ground  for  a  change 
of  venue. 

2.  Same— -"Prejudice." 

Section  1471,  Gen.  St  1906,  authorizing  a 
change  of  venue  on  account  of  "prejudice"  in  the 
judge,  construed  in  the  light  of  our  decisions, 
means  a  prejudice  against  a  party  to  tbe  cause, 
and  not  a  prejudice  based  upon  or  growing  out 
of  the  business  relations  of  the  judge,  or  a  mere 
interest  in  an  abstract  question  that  may  be  in- 
volved in  the  cause,  and  which  may  arise  in  some 
future  independent  litigation  not  yet  begun. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5501,  5502;  vol.  8,  p. 
7760.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Bascom  H.  Palmer,  Judge. 

Bill  by  Talulah  H.  Frink  against  D.  W. 
Purvis  and  others.  Decree  for  complainant, 
and  defendants  appeal.  Affirmed. 

A.  J.  Henry,  for  appellants.  Roberson  & 
Small,  for  appellee. 

HOOKER,  J.  Appellee,  Talulah  H.  Frink, 
filed  her  bill  against  the  appellants  In  the 
circuit  court  of  Columbia  county,  seeking  to 
foreclose  a  mortgage  given  to  secure  the  pay- 
ment of  a  note  for  $700,  both  note  and  mort- 
gage executed  by  Sarah  Baxley  In  her  life- 
time to  tbe  appellee.  Defendants  filed  a  plea 


setting  up  that  the  transaction  was  usurious, 
and  a  plea  of  part  payment 

The  following  petition  was  also  filed  by 
appellants  for  a  change  of  venue: 

"And  now  come  the  defendants,  by  A.  J. 
Henry,  their  solicitor,  and  state  that  they 
fear  that  they  cannot  have  a  fair  and  Im- 
partial trial  of  the  said  cause  in  the  Third 
judicial  circuit  where  the  said  cause  is  pend- 
ing, on  account  of  the  prejudice  of  the  judge 
of  the  said  court,  the  Honorable  B.  H.  Palm- 
er, against  the  defendants  and  their  cause, 
and  In  favor  of  the  complainant  and  her 
cause,  and  as  cause  for  such  fears  they  state: 
That  the  said  judge  is  a  stockholder  In  and 
director,  as  these  defendants  are  Informed 
and  believe,  of  both  tbe  First  National  Bank 
of  Lake  City  and  Lake  City  Investment  Com- 
pany. That  both  said  bank  and  company  are 
corporations  domiciled  and  doing  business  in 
Lake  City,  Florida,  and  are  engaged  In  the 
business  of  lending  money  and  discounting 
bills.  That  in  their  said  business  the  said 
companies  frequently  lend  money  at  the  rate 
of  10  per  centum  per  annum,  and  charge  in- 
terest in  advance,  or  reserve,  charge,  or  take 
the  interest  or  a  portion  thereof  for  the 
time  of  forbearance  at  the  time  of  lending 
the  money,  and  in  doing  so  invariably  charge, 
reserve,  or  take  the  sum  that  will  be  10  per 
cent,  of  the  sum  of  money  contracted  to  be 
lent  or  the  Interest  to  be  charged,  reserved, 
or  taken,  Instead  of  a  sum  that  will  be  10 
per  centum  per  annum  of  the  sum  actually 
received  by  the  borrower.  That  in  a  certain 
transaction  between  the  complainant  In  this 
case  and  Sarah  Baxley,  now  deceased,  the 
intestate  and  ancestress  of  these  defendants, 
on  the  3d  day  of  September,  1903,  it  was 
contracted  by  and  between  them,  the  said 
complainant  and  Intestate  and  ancestress, 
that  the  said  complainant  should  lend  the 
said  Intestate  and  ancestress  the  sum  of 
$700  and  forbear  the  same  for  the  period  of 
one  year  next  thereafter,  or  until  the  3d  day 
of  September,  1904,  and  in  consideration 
thereof  reserve,  charge,  or  take  Interest  there- 
on at  the  rate  of  10  per  centum  per  annum, 
payable  quarterly  in  advance,  and  that  the 
complainant  in  the  said  transaction,  when 
she  received  the  note  for  $700,  and  the  mort- 
gage to  secure  the  said  note  sought  to  be 
foreclosed  In  this  case,  paid  to  the  intestate 
and  ancestress  the  sum  of  $682.50  as  and  for 
the  said  sum  of  $700  contracted  to  be  lent  as 
aforesaid,  pretending  then  and  there  and 
thereby  to  reserve  the  Interest  In  the  sum  of 
$17.50  as  and  for  the  Interest  for  the  first 
quarter  of  the  period  of  one  year  aforesaid ; 
whereas  the  proper  sum  to  be  then  reserved, 
charged,  or  taken  was,  as  Interest  at  the 
rate  of  10  per  centum  per  annum  for  one 
quarter  on  the  said  sum  of  $700,  when  tak- 
en in  advance,  only  the  sum  of  $15.90,  which 
was  the  greatest  sum  that  could  be  lawfully 
charged,  reserved,  or  taken.  That  these  de- 
fendants are  advised  that  the  said  transac- 
tion was  usurious  and  unlawful,  Inasmuch 
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as  then  and  there  the  contract  and  construc- 
tion then  put  thereon  by  the  parties  thereto, 
and  carried  out  by  them  as  hereinbefore 
stated,  was  usurious  and  in  violation  of  the 
law,  hi  that  It  was  a  contract  for  the  pay- 
ment of  interest  upon  a  loan  and  forbearance 
of  the  sum  of  money  actually  received  by  the 
borrower  at  a  higher  rate  of  Interest  than 
10  per  centum  per  annum  thereon,  and  that 
the  said  note  and  mortgage  are  obligations 
whereby  the  debtor  was  required  to  pay  a 
greater  sum  than  the  sum  actually  received 
by  the  said  intestate  and  ancestress,  together 
with  interest  thereon  at  the  rate  of  10  per 
centum  per  annum,  which  said  defenses  are 
presented  by  a  plea  and  answer  filed  in  the 
said  cause.  That  the  result  of  the  decision  in 
this  case  will  be  to  establish  whether  such 
contracts  are  or  are  not  usurious.  That 
many  and  divers  contracts  and  transactions 
by  which  money  is  lent,  made,  and  interest 
charged  by  the  said  bank  and  other  company, 
as  hereinbefore  stated,  and  the  construction 
put  thereon,  and  interest  charged  and  taken 
by  the  said  companies,  are  identical  In  kind 
with  the  said  contract  affecting  the  said  note 
and  mortgage  Involved  in  this  case,  and  the 
construction  put  thereon  by  the  complainant, 
and  interest  then  reserved  and  taken.  And 
these  defendants  did  not  know  of  the  relation 
of  the  said  judge  as  such  stockholder  and 
director  as  hereinbefore  stated  until  on  or 
about  the  15th  day  of  April,  1907,  after  the 
argument  of  their  plea  had  been  made  and 
submitted.  Wherefore  these  defendants  fear 
that  the  said  judge  has  such  an  interest  in 
the  result  of  this  case  as  to  prejudice  him  in 
the  interest  of  the  complainant  and  against 
the  defendants,  and  pray  that  the  venue  of 
the  said  cause  may  be  changed  to  some  othei 
circuit,  where  a  fair  and  impartial  trial  may 
be  had ;  and  your  petitioner  will  ever  pray," 
etc 

This  application  for  a  change  of  venue  was 
beard  by  the  circuit  judge,  who  made  the  fol- 
lowing order: 

"This  cause  came  on  for  hearing  upon  ap- 
plication of  the  defendants  for  change  of 
venue  filed  August  8,  1907,  and  same  was  ar- 
gued by  counsel;  and  upon  consideration 
thereof  it  is  ordered  that  said  motion  be  de- 
nied. Done  and  ordered  this  10th  day  of 
September,  1907. 

"B.  H.  Palmer,  Judge. 

"In  making  the  above  ruling  the  court  de- 
sires to  remark  that,  had  be  followed  his  per- 
sonal feelings,  he  would  have  granted  said 
motion.  But  the  court  is  here  to  follow  what 
he  deems  to  be  the  law  of  each  case,  and  not 
his  personal  likes  or  dislikes.  The  Baxleys 
have  been  long  and  close  personal  friends,  and 
the  court  would  have  been  glad  to  have  yield- 
ed to  the  application;  but,  in  obeying  the 
laws  as  laid  down  in  our  Florida  Reports  and 
various  other  authorities,  he  is  restrained 
from  so  doing.  B.  H.  Palmer,  Judge." 

From  this  order  denying  the  application 


for  a  change  of  venue  an  appeal  was  taken 
to  this  court 

Appellants  rely  upon  section  1471,  under 
article  1,  c.  14,  of  the  General  Statutes  of  1906, 
relating  to  change  of  venue.  That  section 
Is  as  follows: 

"1471.  (1079  Revised.)  On  Account  of  Prej- 
udice of  Judge  or  Undue  Influence  of  Oppo- 
site Party. — Such  change  shall  be  granted  if 
either  party  in  any  civil  case,  or  the  defend- 
ant in  any  criminal  case,  shall  make  appli- 
cation therefor  on  oath  stating  that  he  fears 
that  he  will  not  receive  a  fair  trial  In  the 
court  where  the  suit  is  pending,  on  account 
of  the  prejudice  of  the  judge  of  said  court 
against  the  applicant  or  in  favor  of  the  ad- 
verse party,  or  on  account  of  the  adverse 
party  having  an  undue  influence  over  the 
minds  of  the  inhabitants  of  the  county  or 
justice's  district  in  which  the  case  is  pend- 
ing, or  on  account  of  applicant  being  so 
odious ;  such  application  shall  fully  and  dis- 
tinctly set  forth  the  facts  upon  which  the 
same  is  founded." 

fit  will  be  observed  that  the  application  for 
change  of  venue  nowhere  alleges  any  facts 
tending  to  show  any  prejudice  on  the  part  of 
the  circuit  judge  against  the  appellants,  or 
either  of  them,  personally.  It  seeks  to  show 
that  the  circuit  judge,  by  reason  of  being  in- 
terested in  two  money-lending  corporations 
who  are  alleged  to  be  lending  money  on  terms 
similar  to  those  in  the  Instant  case  has  an 
interest  in  so  deciding  this  case  as  to  sus- 
tain the  contracts  of  the  said  corporations. 
Our  statute  must  be  construed  in  the  light 
of  our  decisions  upon  what  constitutes  a 
prejudice  such  as  will  disqualify  a  Judge. 
Thus  considered,  our  statute  must  be  con- 
strued to  mean  that  the  prejudice  which 
will  disqualify  a  Judge  must  be  a  prejudice 
against  a  party  to  the  cause,  and  not  a  prej- 
udice based  upon  the  possible  Incidental  opin- 
ions and  views  of  a  judge  growing  out  of 
his  business  relations.  23  Cyc.  585.  See  the 
luminous  discussion  of  this  question  in  Conn 
v.  Chadwlck  &  Co.,  17  Fla.  429,  in  which  it 
is  very  clearly  shown  that  a  contrary  rule 
would  not  only  put  it  in  the  power  of  a  par- 
ty to  select  the  judge  who  was  to  decide  his 
case,  but  would  practically  wipe  out  the  Ju- 
dicial powers  conferred  upon  Judges  by  the 
Constitution/  No  authority  Is  cited  by  appel- 
lants which  sustains  their  contention. 

The  circuit  judge  correctly  ruled  that  he 
was  without  power  to  follow  his  personal  In- 
clination, but  was  to  be  governed  wholly 
by  the  law  of  this  state,  and  the  sole  question 
was  whether  the  facts  set  forth  in  the  peti- 
tion constituted  a  disqualification  of  the 
Judge  to  sit.  If  these  facts  do  not  make  out 
a  case  of  actual  disqualification,  the  order 
of  removal  of  the  cause  would  be  a  nullity. 
Williams  v.  Robles,  22  Fla.  95. 

It  Is  clear  that  the  disqualifying  interest 
is  a  property  interest  in  the  action,  not  a 
mere  interest  in  an  abstract  question  that 
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may  be  Involved  therein,  and  which  may 
arise  in  some  possible  future  independent 
litigation,  not  yet  begun,  in  which  the  Judge 
may  then  have  some  interest. 

For  all  errors  a  judge  may  commit  a  par- 
ty has  his  right  of  appeal. 

The  decree  of  the  circuit  judge  Is  affirmed. 

PARKHILL,  J.,  concurs. 

SHACKLEFOED,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opln- 
ion. 

TAYLOR,  J.  (concurring).  The  applica- 
tion for  change  of  venue  states  in  general 
terms  the  legal  conclusion  that  the  judge 
is  prejudiced;  but,  when  the  facts  are  stat- 
ed that  comprise  this  alleged  prejudice,  they 
do  not  even  tend  to  show  any  prejudice  on 
the  judge's  part  either  for  or  against  any  of 
the  parties  to  the  cause,  but  attempt  to 
show  that  the  Judge,  by  reason  of  being  a 
stockholder  or  director  in  two  money-lending 
corporations  who  are  total  strangers  to  this 
litigation,  but  who  loan  money  on  the  same 
terms  as  was  done  in  this  case,  is  interested 
(not  prejudiced)  in  the  question  simply  that 
is  Involved  In  this  case,  viz.,  that  of  the  prop- 
er interpretation  of  the  question  of  usury 
In  the  transaction  involved. 

In  the  case  of  Adams,  Adm'r,  v.  Board  of 
Trustees  of  Internal  Imp.  Fund,  37  Fla.  266, 
20  South.  266,  In  a  discussion  of  the  question 
as  to  what  Interest  a  party  must  have  in 
the  litigation  in  order  to  be  disqualified  as 
a  witness  to  transactions  had  with  a  party 
deceased  at  the  time  of  giving  his  testimony, 
it  was  held  that:  "An  interest  by  the  wit- 
ness simply  In  the  question  involved  does 
not  disqualify  him  under  the  proviso  of  our 
statute;  but,  to  disqualify  him,  he  must  be 
so  interested  in  the  result  of  the  suit  as  that 
he  would  gain  or  lose  directly  and  Imme- 
diately thereby,  or  that  the  record  therein 
could  be  used  as  legal  evidence  either  for  or 
against  him  in  some  other  suit  as  an  estab- 
lishment or  disestablishment  of  the  matters 
testified  about."  When  It  is  claimed  that  a 
judge  is  disqualified  to  preside  over  the  trial 
of  a  cause  because  of  interest,  we  think  that 
the  same  test  would  be  applicable  to  him  as 
was  applied  in  the  case  above  quoted  from, 
viz.:  He  must  be  so  interested  in  the  result 
of  the  suit  as  that  he  would  gain  or  lose 
directly  and  immediately  thereby,  and  not 
simply  that  he  was  Interested  In  the  ques- 
tion involved  therein.  17  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  741,  and  cases  cited. 

The  judicial  disqualification  guarded  against 
by  the  statute  invoked  in  this  case  Is  based 
upon  prejudice  on  the  Judge's  part,  not  a  col- 
lateral Interest  in  the  question  Involved  in 
the  case,  and  such  collateral  Interest  cannot 
be  warped  or  twisted  into  a  prejudice  by  any 
legitimate  reasoning.  There  was  no  error  in 
the  refusal  of  the  change  of  venue  applied  for. 


DEES  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  Florida,  Division  B.  Feb. 
12,  1908.) 

1.  Process  —  Copy  of  Subpoena  —  Inoobse- 

MENT. 

Where  the  statute  only  requires  the  title 
of  the  cause  to  be  indorsed  on  the  copy  of  the 
subpceua  served,  It  is  not  essential  that  the 
names  of  all  the  parties  be  indorsed  thereon,  but 
the  indorsement  of  the  names  of  some  of  the 
parties,  followed  by  the  words  "et  al.,"  will 
be  a  sufficient  compliance  with  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  §§  25,  36.] 

2.  Limitation  of  Actions  —  DemiJebeb — Bab 
of  Limitations. 

Where  the  face  of  a  bill  in  chancery  shows 
a  case  barred  by  the  statute  of  limitations,  and 
no  circumstances  are  stated  which  take  the  case 
out  of  the  operation  of  the  act,  the  defendant 
may  take  advantage  of  it  by  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §8  670-675.] 

3.  Same— Time  of  Instituting  Suit. 

The  tune  when  a  suit  was  instituted  may 
be  shown  by  the  file  marks  on  the  bill  of  com- 
plaint, in  determining,  upon  a  demurrer  thereto, 
whether  the  statute  of  limitation  has  run. 

4.  Taxation— Tax  Sale— Remedy  of  Owneb 
—Limitations. 

The  subsequent  statute  (chapter  4322,  p.  1, 
Acts  of  1805)  was  a  revision  of  the  whole  sub- 
ject-matter of  the  former  statute  (chapter  3681, 
p.  1,  Acts  of  1887),  and  was  intended  as  a  sub- 
stitute therefor  and  to  prescribe  the  only  rule 
which  should  govern  the  case  provided  for. 

5.  Same— Purchase  at  Tax  Sale. 

The  limitation  of  four  years  as  provided  by 
section  64,  c.  4322,  p.  39,  Acts  of  3805,  only  ap- 
plies when  the  purchaser  $1  land  at  a  tax  sale 
goes  into  actual  possession  of  such  land,  and 
only  bars  a  suit  brought  by  the  former  owner 
or  claimant  for  the  recovery  of  the  possession 
of  such  land  so  sold  for  taxes.  The  limitation 
created  by  this  statute  does  not  apply  to  an 
equitable  suit  to  remove  a  cloud. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Taylor  Coun- 
ty; Bascom  H.  Palmer,  Judge. 

Bill  by  Thomas  M.  Smith  and  others 
against  W.  T.  Dees  and  others.  Decree  for 
complainants,  and  defendants  appeal.  Af- 
firmed. 

Davis  &  Sandford,  for  appellants.  Hendry 
&  McKInnon,  for  appellees. 

PARKHILL,  J.  The  bill  is  one  to  remove 
a  cloud  upon  title  to  land  situated  in  Taylor 
county,  and  was  filed  on  the  26th  day  of  July, 
1906,  by  the  appellees,  who  will  be  called  the 
complainants,  against  the  appellants,  who 
will  be  referred  to  as  the  defendants  else- 
where In  this  opinion. 

The  defendants  appeared  specially  and  mov- 
ed the  court  to  quash  the  subpoena,  the  serv- 
ice thereof,  and  the  return  thereon,  because 
the  title  of  the  cause  was  not  Indorsed  on  the 
copy  of  the  subpoena  served  on  the  defend- 
ants. The  title  of  the  cause,  as  indorsed  on 
the  copy  of  the  subpoena,  appears  as  follows: 
"Thomas  M.  Smith  et  al.  v.  D.  Q.  Malloy,  J. 
H.  Malloy,  et  al."   It  is  contended  that  the 
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names  of  all  the  parties  should  be  Indorsed 
on  the  copy  of  the  subpoena  served. 

In  Saddler  v.  Smith  (decided  at  the  last 
term)  45  South.  718,  we  held  that  the  statute 
only  requires  the  title  of  the  cause  to  be  In- 
dorsed on  the  copy  served,  and  that  the  words 
"et  al."  may  be  used  In  indorsing  the  title 
of  the  cause  on  the  copy  of  the  subpoena. 
The  motion  to  quash  the  service  was  proper- 
ly overruled. 

The  defendants  demurred  to  the  bill.  The 
court  overruled  the  demurrer,  and  the  de- 
fendants appealed.  The  only  ground  of  de- 
murrer argued  here  Is:  "Because  it  Is  shown 
by  the  bill  that  the  statute  of  limitations 
has  run  against  complainants." 

The  bill  seeks  to  remove  as  clouds  upon 
complainants'  title  certain  tax  deeds  made 
by  John  C.  Calhoun,  clerk  of  Taylor  county, 
In  1807  and  1899.  The  bill  alleges  the  land 
so  conveyed  to  be  wild,  unimproved,  and 
unoccupied.  It  is  contended  that,  as  the  bill 
was  filed  on  the  26th  day  of  July,  1906,  more 
than  four  years  after  the  date  of  the  deeds, 
this  suit  is  barred  by  the  operation  of  the 
statute  of  limitations  (section  400  of  the  Re- 
vised Statutes  of  1892). 

The  rule  is  that  where  the  face  of  a  bill  In 
chancery  shows  a  case  barred  by  the  statute 
of  limitations,  and  no  circumstances  are  stat- 
ed which  take  the  case  out  of  the  operation 
of  the  act,  the  defendant  may  take  advantage 
of  It  by  demurrer.  City  of  Apalachicola  v. 
Apalachicola  Land  Company,  9  Fla.  340,  74 
Am.  Dec.  284.  The  contention  by  appellees 
that  the  time  when«this  suit  was  Instituted, 
as  shown  by  the  file  marks  on  the  bill,  does 
not  appear  on  the  face  of  the  bill,  and  cannot 
be  considered  In  determining  whether  the  stat- 
ute has  run,  is  untenable.  Whaley  v.  Wilson, 
112  Ala.  627,  20  South.  922. 

Section  400,  Rev.  St  1892,  which  was  sec- 
tion 60,  c.  3681,  p.  25,  Acts  of  1887,  provides: 
"No  suit  or  proceeding  shall  be  commenced 
by  a  former  owner  or  claimant,  his  heirs  or 
assigns,  or  his  or  their  legal  representatives, 
to  set  aside  any  deed  made  In  pursuance  of 
any  sale  of  land  for  taxes,  or  against  the 
grantee  in  such  deed,  his  heirs  or  assigns,  or 
legal  representatives,  to  recover  the  posses- 
sion of  said  lands,  unless  such  suit  or  pro- 
ceedings be  commenced  within  four  years 
after  date  of  such  sale.  *  *  The  title 
of  chapter  3681,  p.  1,  Acts  of  1887,  is:  "An 
act  for  the  assessment  and  collection  of  rev- 
enue." 

Chapter  4322,  p.  1,  Acts  of  1895.  Is  entitled 
"An  act  for  the  assessment  and  collection 
of  revenue,"  and  section  64,  p.  39,  thereof 
provides:  "When  the  purchaser  of  land  at 
a  tax  sale  goes  Into  actual  possession  of  such 
land,  no  suit  for  the  recovery  of  the  posses- 
sion thereof  Bhall  be  brought  by  the  former 
owner  or  claimant,  his  heirs  or  assigns,  or 
his  or  their  legal  representatives  for  the  re- 
covery of  the  possession  of  such  land,  unless 
such  suit  be  commenced  within  four  years 
after  the  purchaser  at  such  sale  goes  into  the 


possession  of  the  land  so  bought  •  •  *" 
Section  69  of  this  chapter  repeals  all  laws 
and  parts  of  laws  in  conflict  therewith. 

Chapter  4322,  p.  1,  Acts  of  1895,  was  in 
force  when  the  property  Involved  here  was 
sold  for  the  nonpayment  of  taxes,  and  the 
tax  deeds  were  executed  in  pursuance  of 
said  sale. 

We  think  the  statute  of  limitations  which 
governs  this  case  Is  section  64,  c.  4322,  p.  39, 
Acts  of  1895,  instead  of  section  400  of  Re^ 
vised  Statutes  of  1892,  which  was  section  60, 
c.  3681,  p.  25,  Acts  of  1887.  The  subsequent 
statute  of  1895,  was  a  revision  of  the  whole 
subject-matter  of  the  former  statute  of  1887, 
and  chapter  1,  tit  6,  of  Revised  Statutes  of 
1892,  and  was  evidently  intended  as  a  sub- 
stitute for  them,  and  to  prescribe  the  only 
rule  which  should  govern  the  case  provided 
for. 

In  Jernlgan  v.  Holden,  84  Fla.  530,  16 
South.  413,  this  court  said:  "Where  there  Is 
a  revision  by  a  later  statute,  the  later  being 
intended  as  a  substitute  for  the  former,  there 
need  be  no  express  words  of  repeal ;  neither 
Is  It  required  that  the  latter  statute  shall  be 
so  repugnant  to  the  former  that  both  cannot 
stand  and  be  construed  together.  The  revi- 
sion In  Itself  operates  as  a  repeal."  See,  also, 
Prowell  v.  State,  142  Ala.  80,  39  South.  164. 

The  limitation  of  four  years  provided  for 
by  section  64,  c.  4322,  p.  89,  Acts  of  1895,  on- 
ly applies  "when  the  purchaser  of  land  at  a 
tax  sale  goes  Into  actual  possession  of  such 
land."  The  record  In  this  case  shows  that  the 
purchasers  of  the  lands  Involved  here  have 
never  gone  Into  the  actual  possession  of  the 
land.  Again,  the  limitation  of  four  yeani  only 
bars  a  suit  brought  by  the  former  owner  or 
claimant,  his  heirs,  etc.,  for  the  recovery  of 
the  possession  of  such  land  so  sold  for  taxes. 
This  is  not  a  suit  for  the  recovery  of  the  pos- 
session of  land  sold  for  taxes,  but  a  suit  to 
remove  a  cloud  upon  the  title  of  the  land. 
The  limitation  created  by  this  statute  does 
not  apply  to  an  equitable  suit  to  remove  a 
cloud.  27  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
986;  Brennan  v.  City  of  Buffalo,  13  App. 
Div.  453,  43  N.  T.  Supp.  597 ;  Farrar  v.  Clark. 
85  Ind.  449;  Gabe  v.  Root,  93  Ind.  256; 
Kraus  v.  Montgomery,  114  Ind.  103,  16  N.  B. 
153.   The  demurrer  was  properly  overruled. 

Finding  no  error  the  judgment  is  affirmed. 

TAYLOR  and  HOCKER,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


JOHNSON  v.  STATE. 

(Supreme  Court  of  Florida,  Division  A.  March 
24,  1908.) 

1.  Criminal  Law— Wbit  of  Ebbok— Review- 
Extent. 

Where  one  of  the  assignments  of  error  is 
based  upon  the  overruling  of  the  motion  for  a 
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new  trial,  an  appellate  court  will  consider  only 
such  grounds  of  the  motion  as  are  argued. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  8011-3018.] 

2.  Same— Instructions. 

In  passing  upon  a  single  instruction  or 
charge,  it  should  be  considered  in  connection 
with  all  the  other  instructions  and  charges  bear- 
ing on  the  same  subject ;  and  if,  when  thus  con- 
sidered, the  law  appears  to  have  been  fairly 
presented  to  the  jury,  an  assignment  based  upon 
the  giving  of  such  instruction  or  charge  must 
fail. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1990-1995.] 

3.  Same. 

In  a  prosecution  for  murder,  if  the  defend- 
ant conceived  it  necessary  or  advisable  to  have 
the  word  "aggressor"  defined,  or  if  he  desired  to 
have  the  jury  more  fully  instructed  upon  any 
point,  he  should  have  prepared  and  presented  to 
the  trial  court  the  specific  instructions  he  wish- 
ed given.  Having  failed  to  do  this,  an  appellate 
court  will  not  entertain  his  complaint  of  such 
omission  by  the  trial  court 

5 Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  f  2005.] 

4.  Sake — Habitless  Ebbor. 

Clerical  errors  in  a-  charge  or  instruction 
given  by  the  trial  court  in  a  criminal  prosecu- 
tion furnish  no  ground  for  reversal  of  the  judg- 
ment therein,  when  it  is  not  apparent  that  the 
jury  could  have  been  misled  or  confused  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  Si  3154-3109.] 

5.  Homicide— Evidence. 

Where  the  evidence  in  terms  does  not  make 
out  a  case  of  murder  in  the  third  degree,  but  is 
sufficient  to  sustain  a  higher  degree  of  murder, 
the  verdict  for  murder  in  the  third  degree  must 
be  sustained  as  against  a  motion  for  a  new  trial 
upon  the  ground  that  the  evidence  is  insufficient 
to  support  the  verdict. 

Taylor,  J.,  dissenting  to  fifth  headnote. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Columbia  County; 
Basom  H.  Palmer,  Judge. 

Ross  Johnson  was  convicted  of  murder  In 
the  third  degree,  and  brings  error.  Affirmed. 

A.  J.  Henry,  for  plaintiff  in  error. 

SHACKLEFORD,  C.  J.  Roes  Johnson,  the 
plaintiff  in  error,  was  indicted  In  the  circuit 
court  for  Columbia  county,  at  the  fall  term, 
1907,  for  murder  In  the  first  degree,  tried  at 
the  same  term,  found  guilty  of  murder  In 
the  third  degree,  and  sentenced  to  Imprison- 
ment In  the  state  prison  for  the  period  of 
five  years.  From  this  Judgment  he  seeks  re- 
lief here  by  writ  of  error,  returnable  to  the 
present  term. 

The  sole  error  assigned  is  based  upon  the 
denial  of  the  motion  for  a  new  trial.  We 
shall  consider  such  grounds  of  this  motion 
as  are  argued  before  us,  treating  the  other 
grounds  as  abandoned.  McNish  v.  State,  47 
Fla.  69,  86  South.  176;  Spires  v.  State,  50 
Fla.  121,  89  South.  181,  7  Am.  &  Eng.  Ann. 
Cas.  214;  Colson  v.  State,  51  Fla.  19,  40 
South.  183. 

The  fifth  ground  of  the  motion  is  based 
upon  an  exception  faken  to  the  giving  of  the 
following  portion  of  the  general  charge: 

"The  court  Instructs  you  that  a  necessity 


brought  about  by  a  person  who  acts  under 
its  compulsion  cannot  be  relied  upon  to  jus- 
tify his  conduct;  that  is,  gentlemen,  if  you 
should  find  from  the  evidence  that  the  de- 
ceased, Samuel  Banks,  and  other  parties,  not 
including  the  defendant,  were  down  the  road 
from  where  a  festival  was  being  held  or 
was  holdea,  and  that  loud  talking  took  place 
down  there,  and  that  the  defendant,  Ross 
Johnson,  ran  down  there,  where  the  deceas- 
ed and  other  parties  were,  and  shot  off  his 
pistol  and  reloaded  it,  and  he  then  and  there 
acted  In  a  manner  as  to  become  the  ag- 
gressor In  what  he  may  have  supposed  to 
be  a  difficulty,  to  the  extent  of  putting  the 
deceased  In  tear  of  death  or  great  personal 
injury,  then  the  deceased  was  permitted  to 
protect  himself  from  an  unlawful  assault 
that  may  have  been  reasonably  apparent  to 
him,  and  the  defendant  could  not  invoke  the 
plea  of  self-defense;  and  If,  under  such  cir- 
cumstances, he  shot  and  killed  the  deceased, 
you  should  convict  him  of  that  degree  of 
crime  of  which  you  deem  him  guilty  under 
the  law  as  I  have  heretofore  defined  to  you. 
for  an  aggressor  In  a  personal  difficulty, 
either  when  he  is  personally  engaged  or  be- 
tween other  parties,  and  where  he  is  not 
reasonably  free  from  fault  himself,  cannot 
acquit  himself  from  liability  for  its  conse- 
quences on  the  ground  of  self-defense,  unless 
after  having  begun  the  difficulty,  or  unneces- 
sarily butted  Into  a  difficulty  already  begun, 
he  In  good  faith  declines  the  combat  and  his 
adversary  becomes  the  aggressor." 

This  portion  of  the  general  charge  must 
be  considered  In  connection  with  all  of  the 
other  portions  thereof,  as  well  as  with  the 
instructions  given  at  the  request  of  counsel 
which  bear  upon  the  same  subject,  and  if, 
when  thus  considered,  the  law  appears  to 
have  been  fairly  presented  to  the  jury,  the 
assignment  must  fall.  Lewis  v.  State  (de- 
cided here  at  the  present  term)  45  South. 
998,  and  authorities  there  cited. 

It  Is  contended  by  the  defendant  that  this 
portion  of  the  charge  is  fatally  defective,  in 
that  it  fails  to  define  the  word  "aggressor" 
as  used  therein;  that  it  invades  the  province 
of  the  Jury,  in  that  It  assumes  certain  facts 
which  were  in  dispute  as  having  been  es- 
tablished by  the  evidence;  that  it  was  not 
warranted  by  or  applicable  to  the  evidence; 
that  it  falls  to  Instruct  the  jury  that  the 
facts  stated  therein  must  have  been  proven 
beyond  a  reasonable  doubt;  and  that  It  de- 
prives the  defendant  of  the  benefit  of  his 
plea  of  self-defense.  With  this  contention  we 
cannot  agree.  We  find  that  the  trial  Judgi? 
fully  and  repeatedly  Instructed  the  jury, 
both  before  and  after  the  giving  of  the  por- 
tion of  the  charge  of  which  complaint  is 
made,  to  the  effect  that  the  presumption  of 
innocence  attached  to  and  followed  the  de- 
fendant through  every  stage  of  the  trial,  un- 
til every  material  allegation  of  the  Indict- 
ment had  been  proven  beyond  a  reasonable 
doubt,  so  that  upon  this  point  the  jury  could 
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not  have  been  misled.  We  further  find  that 
the  defendant  had  the  full  benefit  of  the  law 
applicable  to  self-defense.  In  addition  to  the 
general  charge,  the  following  Instruction 
was  also  given,  at  the  request  of  the  defend- 
ant: 

"Before  you  can  find  the  defendant  at 
fault  in  bringing  on  the  difficulty  In  which 
Samuel  Banks  was  killed,  you  must  believe 
from  the  evidence  that  such  fault  consisted 
in  acts  or  words  evincing  a  purpose  of  ag- 
gression on  his  part  towards  the  said  Samu- 
el Banks,  in  the  way  to  break  the  peace  or 
in  some  way  or  manner  to  infringe  upon  his 
rights  or  provoke  him  to  resentment  towards 
the  defendant 

"Mere  acts  of  misconduct  Involving  moral 
turpitude,  in  which  the  deceased  had  no 
rights  of  Interference,  would  not  deprive  the 
defendant  of  the  right  to  exercise  the  right 
of  self-defense,  on  the  ground  that  he  was 
in  fault  in  bringing  on  the  difficulty,  If  he 
found  himself  in  danger  that  he  did  not  pro- 
voke by  his  own  aggression." 

We  fail  to  find  wherein  the  charge  invades 
the  province  of  the  Jury  in  any  way,  and  the 
same  Is  not  pointed  out  to  us.  Construing 
this  portion  of  the  charge  In  connection  with 
the  entire  charge  and  the  instructions  given, 
we  do  not  discover  any  reversible  error  there- 
in. If  the  defendant  conceived  it  necessary 
or  advisable  to  have  the  word  "aggressor"  de- 
fined, or  if  he  desired  to  have  the  Jury  more 
fully  instructed  upon  any  point,  he  should 
have  prepared  and  presented  to  the  trial 
court  the  specific  instructions  he  wished 
given.  Having  failed  or  omitted  to  do  this, 
he  cannot  be  heard  to  make  complaint  here 
of  such  omission  by  the  trial  court.  Lewis 
v.  State,  supra,  and  authorities  there  cited. 

The  sixth  ground  of  the  motion  is  based 
upon  the  giving  of  the  following  portion  of 
the  general  charge: 

"All  the  evidence  which  has  been  admitted 
upon  the  trial  is  now  submitted  to  you  for 
your  consideration,  and  you  are  the  judges  of 
Its  weight  and  sufficiency,  and  you  are  au- 
thorized to  give  it  such  credence  and  deem 
It  worth  of." 

Evidently  the  words  "credence  and  deem  it 
worth  or*  were  Inadvertently  used,  and  what 
the  trial  Judge  Intended  to  say  was  such 
credence  as  you  deem  It  worthy  of.  Taken 
in  connection  with  the  other  portions  of  the 
general  charge  and  the  Instructions  given,  we 
fail  to  Bee  how  It  could  have  confused  or  mis- 
led the  jury,  and  the  defendant  does  not  in- 
form us. 

The  only  other  grounds  of  the  motion 
which  are  urged  before  us  question  the  suffi- 
ciency of  the  evidence  to  support  the  verdict. 
We  see  no  useful  purpose  to  be  accomplished 
by  setting  out  the  evidence.  While  it  is  con- 
flicting, in  our  opinion  It  is  ample  to  have 
sustained  a  verdict  finding  the  defendant 
guilty  of  a  higher  degree  of  murder.  There- 
fore, even  If  in  terms  it  does  not  make  out  a 
ease  of  murder  in  the  third  degree,  that  fur- 


nishes no  ground  for  the  granting  of  a  mo- 
tion for  a  new  trial.  See  Clemmons  v.  State, 
43  Fla.  200,  30  South.  699,  and  authorities 
there  cited. 

Finding  no  reversible  errors,  the  judgment 
must  be  affirmed. 

COCKRELL  and  WHITFIELD,  JJ.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL, 
JJ.,  concur  in  the  opinion. 


Mcdonald  et  ai.  v.  state. 

(Supreme  Court  of  Florida.  Division  A.  March 
24,  190$.) 

1.  Indictment— Abbreviation  of  Christian 
Name. 

An  abbreviation  of  a  Christian  name  in  an 
indictment  does  not  constitute  legal  error,  where 
the  use  of  the  abbreviation  for  the  full  name  has 
been  so  general  and  constant  that  the  meaning  of 
the  abbreviation  is  universally  understood  and 
is  a  matter  of  general  knowledge.  Courts  will 
take  judicial  notice  of  the  usual  abbreviations 
of  Christian  names  in  common  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  88  217, 
218.] 

2.  Criminal  Law— Vebdict—  Identity  of  Ac- 
cused. 

Where  a  person  is  indicted  by  the  name  of 
"Jno.  M.,"  and  the  identity  of  the  person  who 
pleads  to  the  indictment  is  not  questioned,  and 
the  defendant  uses  upon  the  record  the  names 
"Jno.  M."  and  "John  M."  indifferently  as  his 
own,  a  verdict  and  judgment  convicting  him  as 
"John  M."  is  not  error,  even  though  the  verdict 
does  not  refer  to  the  person  found  guilty  as  "the 
defendant." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  2095.] 

3.  Homicide— Vebdict. 

Where  M.,  J..  C,  and  S.  are  jointly  indict- 
ed for  murder  in  the  first  degree,  and  the  verdict 
finds  M.  guilty  of  murder  in  the  first  degree,  and 
J.,  C,  and  S.  guilty  of  murder  in  the  second 
degree,  the  verdict  is  responsive  to  the  charge, 
and  it  is  not  necessary  that  the  words  "the  de- 
fendants" be  used  in  the  verdict 

4.  Criminal  Law— Instructions. 

While  it  is  the  duty  of  the  court  to  charge 
the  jury  -upon  the  law  applicable  to  the  evi- 
dence, the  mere  failure  to  charge  the  jury  upon 
the  law  applicable  to  the  evidence  in  one  or 
more  of  its  aspects,  or  as  applicable  to  some  por- 
tion of  the  evidence,  will  not,  in  general,  be  er- 
ror, in  the  absence  of  a  proper  request  and  ex- 
ception to  a  refusal  of  such  a  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  88  1096-2004.] 

5.  Homicide— Instructions. 

Where  the  evidence  does  not  call  for  a 
charge  upon  murder  in  the  third  degree,  the 
mere  failure  to  give  such  a  charge  is  not  error. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  88  644-646.] 

6.  Criminal  Law— Instructions. 

Charges  of  the  court  have  reference  to,  and 
should  be  considered  in  connection  with,  the  evi- 
dence in  the  case;  and,  where  the  venue  is 
clearly  proven  as  laid,  it  is  not  error  to  merely 
fail  to  refer  to  the  venue  in  the  charge  to  the 
jury,  when  no  request  for  a  charge  upon  the 
venue  is  made. 

7.  Same. 

In  a  criminal  prosecution,  when  a  premed- 
itated design  is  an  essential  element  of  the  of- 
fense charged,  it  is  not  ordinarily,  in  the  ab- 
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sence  of  a  proper  request,  incumbent  upon  the 
court  to  give  to  the  jury  a  definition  of  the 
phrase  "a  premeditated  design."  It  is  presumed 
that  the  jury  understood  the  meaning  of  "a  pre- 
meditated design." 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  14,  Criminal  Law,  §5  1808-1810.] 

8.  HoinciD*— Indictment— Vbbdict. 

Where,  in  an  indictment,  one  person  is 
charged  with  an  unlawful  killing  from  a  pre- 
meditated design  to  effect  the  death,  and  other 
persons  are  charged  with  being  present,  aiding 
and  abetting  in  such  unlawful  killing  from  such 
premeditated  design,  all  are  charged  with  mur- 
der in  the  first  degree,  and  it  is  within  the  prov- 
ince of  the  jury  to  find  one  or  more  of  them 
guilty  of  murder  in  the  second  degree,  if  the  ev- 
idence justifies  it. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Taylor  County; 
Bascom  H.  Palmer,  Judge. 

John  McDonald  was  convicted  of  murder  In 
the  first  degree,  aud  George  Cooper,  Simon 
Sykes,  and  Tom  Jackson  of  murder  in  the 
second  degree;  and  they  bring  a  joint  writ 
of  error.  Affirmed. 

S.  S.  Sandford  and  L.  W.  Blanton,  for 
plaintiffs  In  error. 

WHITFIELD,  J.  An  indictment  was  filed 
in  the  circuit  court  for  Taylor  county,  charg- 
ing that  Jnb.  McDonald,  Tom  Jackson,  George 
Cooper,  and  Simon  Sykes,  on  November  13, 
1906,  in  Taylor  county,  Fla.,  from  a  pre- 
meditated design  to  effect  the  death  of  Ed. 
Carrington,  did  with  a  loaded  pistol  held  and 
discharged  by  Jno.  McDonald  murder  said 
Ed.  Carrington,  and  that  the  said  Tom  Jack- 
son, George  Cooper,  and  Simon  Sykes  were 
then  and  there  present  unlawfully,  and  from 
a  premeditated  design  to  effect  the  death  of 
the  said  Ed  Carrington  aiding,  abetting,  com- 
forting, procuring,  hiring,  encouraging,  and 
commanding  the  said  Jno.  McDonald  the  mur- 
der aforesaid  in  manner  and  form  aforesaid 
to  do  and  commit,  so  the  said  Jno.  McDonald, 
Tom  Jackson,  George  Cooper,  and  Simon 
Sykes  did  commit  the  crime  of  murder  in  the 
first  degree,  contrary  to  the  laws  of  Florida. 

Pleas  of  not  guilty  were  entered  by  the  de- 
fendants. The  Jury  returned  the  following 
verdict:  "We,  the  jury,  find  John  McDonald 
guilty  of  murder  In  the  first  degree,  and 
George  Cooper  and  Simon  Sykes  and  Tom 
Jackson  guilty  of  murder  in  the  second  de- 
gree. So  say  we  alL  J.  D.  Renfroe,  Fore- 
man." 

George  Cooper,  Simon  Sykes,  and  Tom 
Jackson  were  sentenced  to  life  Imprisonment 
in  the  state  prison,  and  John  McDonald  was 
sentenced  to  be  hanged.  The  four  defendants 
took  a  joint  writ  of  error. 

It  is  contended  that  "John  McDonald,"  who 
is  found  guilty  of  murder  in  the  first  degree 
is  not  charged  with  any  offense,  since  the 
Indictment  charges  "Jno.  McDonald"  with  the 
murder.  There  is  no  merit  in  this  point 
That  "Jno."  Is  generally  and  correctly  used 
as  an  abbreviation,  abridgment,  or  contrac- 
tion of  the  Christian  proper  name  "John," 
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is  shown  by  the  standard  authors  and  writers. 
See  Webster's  International  Dictionary,  1921 ; 
Fallows'  Synonyms,  Abbreviations,  and  Con- 
tractions, 498;  Standard  Dictionary  of  the 
English  Language,  Abbreviations  and  Contrac- 
tions, p.  2312. 

An  abbreviation  of  a  name  does  not  con- 
stitute legal  error,  where  its  use  for  the  full 
name  has  been  so  general  and  constant  that 
the  meaning  of  the  abbreviation  id  universally 
understood  and  Is  a  matter  of  general  knowl- 
edge. Courts  will  take  Judicial  notice  of  the 
usual  abbreviations  of  Christian  names  in 
common  use.  See  1  Enc.  Pi.  &  Pr.  42,  and 
authorities  cited;  Walter  v.  State,  105  Ind. 
589,  5  N.  E  735;  Stephen  v.  State,  11  Ga. 
225;  Fen  ton  v.  Perkins,  3  Mo.  144;  Wllker- 
son  v.  State,  13  Mo.  91,  53  Am.  Dec.  137; 
Kemp  v.  McCormick,  1  Mont.  420;  Johnson 
v.  State,  51  Fla.  44,  40  South.  678;  Thomas 
v.  State,  49  Fla.  123,  38  South.  516. 

When,  as  in  this  case,  a  person  la  Indicted 
by  the  name  of  "Jno.  McDonald"  for  murder 
in  the  first  degree,  and  the  identity  of  the 
person  charged,  who  pleads  not  guilty,  Is  not 
questioned,  and  In  his  motion  for  new  trial, 
when  the  objection  is  first  made,  the  defend- 
ant uses  upon  the  record  the  names  "Jno.  Mc- 
Donald" and  "John  McDonald"  indifferently  as 
his  own,  if  the  verdict  and  judgment  convict 
him  as  "John  McDonald,"  there  is  no  error, 
even  though  the  verdict  does  not  refer  to  the 
person  as  "the  defendant,"  or  otherwise  con- 
nect the  name  with  the  prosecution,  except  to 
find  "John  McDonald  guilty  of  murder  In  the 
first  degree." 

The  verdict  is  responsive  to  the  charge,  and, 
taken  in  connection  with  the  record  is  suffi- 
cient to  sustain  the  sentences  imposed  upon 
the  defendants. 

There  Is  a  distinct  finding  of  guilty  of  a 
specified  crime  as  to  each  of  the  persons 
charged  in  the  Indictment  by  their  several 
names,  and  It  was  not  essential  that  the 
words  "the  defendants"  be  used  in  the  ver- 
dict. 

While  It  Is  the  duty  of  the  court  to  charge 
the  Jury  upon  the  law  applicable  to  the  evi- 
dence, the  mere  failure  to  charge  the  jury 
upon  the  law  applicable  to  the  evidence  in  one 
or  more  of  Its  aspects,  or  as  applicable  to 
some  portion  of  the  evidence,  will  not,  in  gen- 
eral, be  error,  in  the  absence  of  a  request  to 
so  charge,  and  an  exception  to  a  refusal  to 
so  charge.  See  Johnson  v.  State,  53  Fla.  45, 
43  South.  779;  Llndsey  v.  State,  53  Fla.  56, 
43  South.  87. 

The  court  did  not  charge  upon  murder  in 
the  third  degree,  but  the  evidence  does  not 
call  for  such  a  charge,  and  there  was  no  re- 
quest for  an  instruction  upon  murder  in  the 
third  degree.  Carr  v.  State,  45  Fla.  11,  34 
South.  892. 

The  charges  of  the  court  have  reference  to, 
and  should  be  considered  In  connection  with, 
the  evidence  in  the  case;  and  where,  as  In 
this  case,  the  venae  is  clearly  proven  as  laid 
it  is  not  error  to  merely  fall  to  refer  to  the 
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venue  In  the  charge  to  the  jury,  where  no  re- 
quest for  a  charge  upon  the  venue  la  made. 

In  a  criminal  prosecution,  where  a  premed- 
itated design  is  an  essential  element  of  the 
offense,  It  Is  not,  ordinarily,  in  the  absence 
of  a  proper  request,  incumbent  upon  the  court 
to  give  to  the  Jury  a  definition  of  the  phrase 
"a  premeditated  design."  It  is  presumed  that 
the  jury  understand  the  meaning  of  "a  pre- 
meditated design."  Lovett  v.  State,  30  Fla. 
142,  11  South.  550,  17  L.  R.  A.  705.  See,  also, 
Lewis  v.  State  (decided  at  this  term;  45 
South.  998. 

The  court  charged  the  Jury  that  before  a 
conviction  could  be  bad  the  state  must  prove 
the  guilt  of  the  accused,  and  that  if,  from  the 
evidence,  a  reasonable  doubt  rests  upon  their 
minds  of  the  guilt  of  the  defendants,  or  any 
one  of  them,  the  Jury  should  acquit  them,  or 
either  of  them,  to  whom  such  reasonable  doubt 
applies.  No  other  charges  were  requested  as 
to  the  presumption  of  innocence  of  the  defend- 
ants, and  they  cannot  complain  of  an  entire 
failure  of  the  court  to  charge  on  this  point,  in 
view  of  the  charge  given  as  above  stated. 

In  this  case  the  killing  was  not  controvert- 
ed, and  the  criticism  that  one  of  the  charges 
assumed  that  a  homicide  had  been  committed 
and  required  the  finding  of  a  verdict  for  some 
degree  of  homicide  is  not  well  taken,  since 
the  charge  distinctly  required  a  finding  by  the 
Jury  whether  the  defendants,  or  any  of  them, 
participated  in  committing  a  homicide  as 
charged,  or  were  justifiable  or  excusable  in 
their  acts  under  the  law  as  defined  by  the 
court  The  evidence  Justified  the  charges  giv- 
en by  the  court. 

The  defendants  were  all  charged  with  mur- 
der In  the  first  degree,  and  it  was  within  the 
province  of  the  Jury  to  find  one  or  more  of 
them  guilty  of  murder  hi  the  second  degree. 
Where  one  is  charged  with  the  act  of  unlaw- 
ful killing  from  a  premeditated  design  to  ef- 
fect the  death  of  the  person  killed,  and  the 
others  are  charged  with  being  present,  aid- 
ing and  abetting  In  such  unlawful  killing  from 
such  premeditated  design,  all  are  charged 
with  murder  in  the  first  degree. 

There  Is  evidence  to  sustain  the  verdict, 
and  it  will  not  be  disturbed. 

The  Judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
concur  In  the  opinion. 


HALL  et  al.  v.  NORTHERN  &  SOUTHERN 

CO. 

(Supreme  Court  of  Florida,  Division  A.  March 
5.  1908.   On  Rehearing,  April  15,  1908.) 

1.  Contracts  —  Repudiation  —  Action  fob 
Bbeach. 

Where  a  bilateral  contract  is  made  for  fu- 
ture performance,  and  before  the  time  for  per- 
formance arrives  one  party  positively  and  une- 


quivocally repudiates  the  entire  contract,  or  vol- 
untarily puts  it  out  of  his  power  to  perform  his 
part,  the  other  party  may  treat  the  contract  as 
rescinded.  In  many  cases  where  the  repudia- 
tion or  voluntary  act  rendering  performance  im- 
practicable is  entire  and  absolute,  actions  may 
be  brought  as  for  a  breach  of  the  contract,  even 
before  the  time  for  performance  has  arrived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  1446,  1509-1511.] 

2.  Vendob  and  Purchases — Repudiation  or 

Contract— Action  fob  Breach. 

The  mere  refusal  to  accept  tendered  pay- 
ments of  purchase  money  under  a  contract  for 
the  sale  of  real  estate  may  affect  the  rights  of 
the  vendor ;  but  such  refusal  is  not  itself  such 
a  repudiation  of  the  contract  as  gives  the  vendee 
a  right  of  action  as  for  a  breach  of  the.  contract 
to  convey,  when  the  time  for  the  conveyance  to 
be  made  has  not  arrived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  1023,  1027.] 

8.  Same— Pleading— Possession. 

If  the  right  to  take  possession  of  land  con- 
tracted to  be  sold  is  dependent  upon  a  contin- 
gency, there  should  be  allegations  showing  that 
the  contingency  has  happened,  and  that  an  ef- 
fort was  made  to  take  possession,  without  suc- 
cess, to  plaintiffs  injury,  where  damages  for 
failure  to  get  possession  are  sought. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  f  1039.] 

4.  Sake. 

General  allegations  that  a  vendor  wholly 
refused  to  carry  out  his  contract  to  convey  land 
should  be  taken  in  connection  with  the  specific 
allegations  of  breaches,  and.  if  the  specific  al- 
legations are  insufficient,  the  general  allega- 
tions also  fail. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  1039.] 

5.  Same. 

Where  a  contract  is  made  to  convey  land, 
and  before  the  time  for  the  conveyance  has  ar- 
rived the  vendor  conveys  his  rights  In  the  lands 
to  a  third  party,  the  conveyance  is  subject  to 
the  valid  rights  of  the  contract  vendee,  and  such 
a  conveyance  does  not  necessarily  render  it  im- 
possible for  the  contract  to  be  observed. 

On  Rehearing. 

6.  Pleading— Declaration. 

If  a  declaration  fails  to  allege  substantive 
facts  that  are  essential  to  a  right  of  action,  the 
trial  court  or  the  appellate  court  may  take  no- 
tice of  such  fatal  defect  and  make  a  proper  dis- 
position of  the  cause. 

7.  Contracts— Action  fob  Breach— Decla- 
ration. 

In  an  action  for  breach  of  contract,  if  no 
cause  of  action  is  alleged,  no  damages  can  be 
recovered.  A  demurrer  to  the  declaration  upon 
the  ground  "that  it  does  not  appear  that  the 
plaintiff  has  sustained  any  damage"  should  be 
sustained. 

8.  Vendor  and  Purchaser— Contract— Ac  - 
tion  for  Bbeach. 

Where  a  contract  for  the  sale  of  land  con- 
tains a  provision  that  "upon  the  payment  of 
the  first  deferred  payment,  hereinafter  mention- 
ed, the  second  parties  shall  be  entitled  to  take 
possession  of  any  of  said  lands  and  cut  the  tim- 
ber therefrom,  provided  same  is  not  being  used 
by  the  first  [parties]  for  turpentine  purpose*." 
a  declaration  in  an  action  for  a  breach  of  the 
contract  should  contain  allegations  showing  that 
the  plaintiff  is  "entitled  to  take  possession  '  and 
that  possession  had  been  denied  him  to  his  in- 
jury. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Marion  County; 
William  S.  Bullock,  Judge. 
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Action  by  the  Northern  ft  Southern  Com-  -j 
pany  against  Thomas  C.  Hall  and  J.  D.  Pope, 
partners  as  Hall  ft  Pope.   Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Wm.  Hooker,  for  plaintiffs  In  error.   R.  L. 
Anderson,  for  defendant  in  error. 

i 

WHITFIELD,  J.  On  February  4, 1907,  the 
defendant  in  error  brought  an  action  against 
the  plaintiffs  in  error  in  the  circuit  court  for 
Marion  county  to  recover  damages  for  an  al- 
leged breach  of  a  contract  to  convey  lands. 

The  declaration  In  two  counts  alleges  in 
brief  that  the  Northern  ft  Southern  Company, 
a  corporation,  entered  into  a  written  contract 
on  January  9,  1904,  with  Hall  &  Pope,  where- 
by, In  consideration  of  $2.25  per  acre  for  cer- 
tain described  lands,  Hall  ft  Pope  did  "agree 
to  execute  and  deliver  to  the  said"  North- 
ern ft  Southern  Company,  "or  its  assigns,  a 
good  and  sufficient  deed  of  conveyance  upon 
payment  by  the  said"  Northern  &  Southern 
Company,  "or  its  assigns,  of  the  said  pur- 
chase price  of  12.25  per  acre,  as  hereinafter 
provided."  "And  for  a  like  consideration  the 
said"  Hall  ft  Pope  "do  hereby  agree,  upon 
the  payment  of  the  said  purchase  price  of 
12.25  per  acre,  as  hereinafter  provided,  to 
execute  and  deliver  to"  the  Northern  &  South- 
ern Company  "a  good  and  sufficient  lease,  con- 
veying to"  said  company  "the  timber  upon" 
certain  described  lands,  "and  vesting  in  the 
said"  company  "a  leasehold  Interest  In  said 
lands,  for  the  purpose  of  utilizing  the  tim- 
ber for  mill  and  other  purposes  for  the  term 
of  six  (6)  years  from  the  date  hereof."  "Said 
land  is  estimated  *  *  *  to  be  4,235  acres, 
a  ad  upon  the  payment  of  the  first  deferred 
payment,  hereinafter  mentioned,"  the  said 
Northern  ft  Southern  Company  "shall  be  en- 
•  titled  to  take  possession  of  any  of  said  lands 
and  cut  the  timber  therefrom,  provided  same 
is  not  being  used  by"  Hall  ft  Pope  "for  tur- 
pentine purposes,  and  the  right  to  use  same 
for  turpentine  purposes  for  two  years  from 
date  hereof  Is  reserved  by"  Hall  ft  Pope. 
"In  consideration  of  the  foregoing  covenants 
and  agreements  the  said"  Northern  ft  South- 
ern Company  "has  this  day  paid  to  the  said" 
Hall  ft  Pope  "the  sum  of  one  hundred  ($100.- 
00)  dollars  upon  the  purchase  price  of  said 
lands  and  said  timber  leases,  receipt  of  which 
la  hereby  acknowledged  by  the  said"  Hall 
4  Pope;  and  the  said  Northern  &  Southern 
Company  "agrees  to  pay  to  the  said"  Hall  ft 
Pope,  "or  their  assigns,  upon  the  purchase 
price  of  the  lands  and  leases  above  men- 
tioned, the  following  sums  of  money,  at  the 
time  and  in  the  manner  hereafter  specified, 
viz.:  $3,142.91  payable  24  months  after  date 
hereof,  $2,091.94  payable  30  months  after  date 
hereof,  $2,091.94  payable  36  months  after  date 
hereof,  and  $2,091.94  payable  42  months  from 
date,  which  deferred  payments  shall  draw 
interest  from  January  9,  1906,  at  the  rate  of 
eight  per  cent  (8%)  per  annum  until  paid, 


and  shall  become  due  and  payable  at  the  Cen- 
tral National  Bank  at  Ocala,  Florida."  The 
plaintiff  further  alleges  that  the  payment  of 
the  $100  was  made  as  stated  In  the  contract 
on  the  date  the  contract  was  entered  into, 
and  that  on  January  9,  1906,  plaintiff  tender- 
ed to  defendants  and  offered  to  pay  them 
the  further  sum  of  $3,142.91,  which  was  the 
payment  due  under  the  terms  of  said  con- 
tract, and  that  the  plaintiff  on  July  9,  1906, 
also  offered  and  tendered  to  the  defendants 
the  further  sum  of  $2,091.94  due  that  day  un- 
der the  contract;  that  defendants  refused  to 
accept  said  payments  when  offered  and  ten- 
dered as  aforesaid  by  the  plaintiff,  and  whol- 
ly refused  to  csrry  out  and  perform  each  and 
every  of  the  covenants  contained  in  the  con- 
tract; that  the  defendants,  on  January  9, 
1906,  and  on  July  9,  1906,  when  plaintiff 
tendered  and  offered  to  pay  said  moneys  as 
aforesaid,  stated  to  the  plaintiff  that  they 
(the  defendants)  had  on  or  about  December 
1,  1905,  relinquished,  transferred,  assigned, 
sold,  and  conveyed  all  their  right,  title,  in- 
terest, and  claim  in  and  to  all  the  lands,  tim- 
ber, timber  leasehold  rights,  and  all  other 
property  described  In  said  contract  to  other 
named  parties,  and  that  said  parties  were 
then  in  possession  of  all  of  said  lands,  tim- 
ber, leasehold  rights,  timber  rights,  and  other 
properties  mentioned  in  said  contract,  where- 
by the  defendants  had,  by  their  acts  as  afore- 
said, rendered  themselves  unable,  and  had 
made  it  impossible,  to  perform  and  carry  out 
the  covenants,  terms,  and  provisions  of  said 
contract  with  the  plaintiff;  that  said  lands, 
timber  leasehold,  and  timber  rights,  were  on 
December  1,  1905,  and  on  January  9,  1906, 
and  on  July  9,  1906,  of  a  value  greatly  In  ex- 
cess of  $2.25  per  acre,  and  that  the  same  were 
then  and  there  of  the  value  of  $5  per  acre; 
and  plaintiff  claims  $20,000  damages. 

The  second  count  differs  from  the  first,  In 
that  it  alleges  that  defendants,  on  or  about 
December  1,  1905,  wholly  disabled  themselves 
to  carry  out  and  perform  the  contract,  and 
rendered  the  performance  of  the  same  by  the 
defendants  impossible,  by  conveying  to  other 
parties  all  the  rights  of  the  defendants  in 
the  lands,  and  by  putting  such  parties  in  pos- 
session of  the  lands,  whereby  the  said  con- 
tract was  by  the  defendants  wholly  broken 
and  repudiated. 

The  declaration  was  demurred  to.  If  the 
allegations  of  the  declaration  do  not  state  a 
cause  of  action,  or  if  the  allegations  show 
the  plaintiff  had  no  right  of  action  when  the 
action  was  begun,  there  can  be  no  recovery. 

The  action  is  obviously  brought  to  recover 
as  damages,  not  the  portion  of  the  purchase 
price  that  had  been  paid,  but  the  Increase 
In  the  value  of  the  lands  over  the  contract 
price  between  the  date  of  the  contract  to  con- 
vey the  lands  and  the  dates  named  in  the 
declaration,  all  of  which  dates  were  prior  to 
the  date  the  conveyance  of  the  lands  was  to 
be  made  under  the  contract 
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A  breach  of  the  contract  Is  essential  to  a 
recovery  of  damages  In  action  at  law. 

The  breaches  alleged  consist  In  (1)  the  re- 
fusal of  the  defendants  to  accept  the  first 
two  deferred  payments  of  the  purchase  money 
tendered  by  the  plaintiff  under  the  contract; 
(2)  wholly  refusing  to  carry  out  the  contract; 
and  (3)  the  transfer  to  other  parties  by  the 
defendants  of  all  their  rights  In  tbe  lands 
contracted  to  be  conveyed  to  plaintiff,  where- 
by defendants  made  it  impossible  for  them 
to  perform  their  agreement  with  the  plaintiff, 
and  whereby  the  contract  was  by  the  defend- 
ants wholly  broken  and  repudiated  before 
the  plaintiff  was  entitled  to  the  possession 
or  to  a  conveyance  of  the  lands  under  the 
terms  of  the  contract. 

Under  the  contract  the  plaintiff,  "upon  the 
payment  of  the  first  deferred  payment"  on 
January  9,  1906,  was  "entitled  to  take  pos- 
session of  any  of  said  lands  and  cut  the  tim- 
ber therefrom,  provided  same  is  not  being 
used  by"  Hall  &  Pope  "for  turpentine  pur- 
poses"; and  the  plaintiff  was  entitled  to  a 
conveyance  of  the  land  "upon  payment  by  the 
said"  Northern  &  Southern  Company,  "or  its 
assigns,  of  the  purchase  price  of  two  dollars 
and  twenty-five  cents  ($2.25)  per  acre"  In 
several  payments,  the  last  being  due  42 
months  from  the  date  of  the  contract. 

Where  a  bilateral  contract  Is  made  for  fu- 
ture performance,  and  before  the  time  for 
performance  arrives  one  party  positively  and 
unequivocally  repudiates  the  entire  contract, 
or  voluntarily  puts  It  out  of  his  power  to  per- 
form his  part,  the  other  party  may  treat  the 
contract  as  rescinded ;  and  in  many  cases  in- 
jured parties  have  brought  actions  as  for  a 
breach  even  before  the  time  for  performance 
under  the  contract  has  arrived.  See  Thomp- 
son v.  Kyle,  39  Fla.  682,  599,  23  South.  12, 
63  Am.  St  Rep.  193;  14  Har.  Law  Rev.  317- 
427  ;  9  Cyc.  635-637,  and  authorities  cited. 
If  this  rule  applies  to  contracts  for  the  sale 
of  land,  the  repudiation  or  voluntary  act 
must  be  absolute. 

By  refusing  to  accept  the  tendered  pay- 
ments of  purchase  money,  the  defendants  may 
have  lost  some  of  their  rlgbts;  but  such  re- 
fusal was  not  of  itself  a  repudiation  of  the 
contract,  and  did  not  give  the  plaintiff  a  right 
of  action,  when  the  time  for  the  conveyance 
to  be  made  had  not  arrived,  and  no  right 
to  or  request  or  demand  for  the  possession 
of  the  lands,  or  any  of  them,  under  the  con- 
tract, is  alleged. 

The  right  of  the  plaintiff  to  the  possession 
of  the  land  on  January  9,  1906,  was  by  the 
terms  of  the  contract  made  contingent  upon 
the  land  not  being  used  by  the  defendants 
for  turpentine  purposes.  There  is  no  allega- 
tion that  the  lands  were  not  being  so  used, 
and  that  plaintiff  was  entitled  to  possession 
of  the  lands  and  could  not  obtain  possession 
to  plaintiff's  Injury.  The  allegation  that  oth- 
er parties  were  In  possession  of  the  lands  by 
transfer  from  defendants  Is  not  equivalent  to 
an  allegation  that  the  lands  were  not  being 


used  by  defendants  for  turpentine  purposes 
as  provided  by  the  contract,  or  that  plain- 
tiff was  entitled  to  the  possession  and  could 
not  get  It  If  the  facts  and  circumstances 
attending  the  refusal  to  accept  the  payments 
of  purchase  money  were  of  such  a  character 
as  would  operate  as  an  unequivocal  repudia- 
tion of  the  entire  contract  the  facts  and  cir- 
cumstances are  not  alleged. 

The  general  allegation  that  the  defendants 
wholly  refused  to  carry  out  the  contract 
should  be  taken  In  connection  with  the  spe- 
cific allegations  of  breaches,  and,  when  so 
considered,  such  general  allegation  is  not 
sufficient  to  give  a  right  of  action  where  tbe 
time  for  conveyance  of  the  lands  had  not 
arrived,  and  it  does  not  appear  that  the  plain- 
tiff was  entitled  to  possession  and  could  not 
get  it,  to  plaintiff's  Injury. 

The  transfer  to  other  parties  alleged  Is 
limited  to  the  rights  of  the  defendants  In  the 
lands,  which  rights  are  subject  to  any  valid 
rights  the  plaintiff  may  have  in  the  lands  un- 
der the  contract  The  mere  transfer  of  tbe 
rights  of  the  defendants  in  the  lands  to  other 
parties,  as  alleged,  did  not  necessarily  ren- 
der It  Impossible  for  the  defendants  to  de- 
liver the  possession  or  to  convey  the  title 
at  the  time  required  by  the  contract  If  the 
transfer  of  the  title  and  possession  of  the 
lands  to  other  parties  gave  them  no  greater 
rights  or  Interest  In  the  lands  than  the  de- 
fendants had,  and  the  rights  and  Interests 
of  the  defendants  in  the  laud  were  subject  to 
the  contract  with  the  plaintiff,  no  Injury  may 
result  to  the  plaintiff.  Such  a  transfer  be- 
fore the  plaintiff  was  entitled  to  possession 
or  to  a  conveyance  of  the  lands  was  not  of 
itself  such  a  repudiation  of  the  contract  as 
gave  the  plaintiff  a  right  of  action  to  recover 
damages  as  for  a  breach  of  the  contract  be- 
fore the  time  for  the  conveyance  of  the  land 
had  arrived.  The  allegation  that  such  trans- 
fer of  defendants'  rights  and  interest  In  the 
lands  to  other  parties  rendered  it  Impossible 
for  the  defendants  to  perform  their  part  of 
the  contract  with  the  plaintiff  is  a  mere  con- 
clusion, not  warranted  by  the  facts  alleged. 
Garberlno  v.  Roberts,  109  Cal.  125,  41  Pac 
857.  See,  also,  Shlvely  v.  Semi-Tropic  Land 
&  Water  Co.,  99  Cal.  259,  33  Pac.  848;  Joyce 
v.  Shafer,  97  Cal.  335,  32  Pac.  320;  Hoock 
v.  Bowman,  42  Neb.  87,  60  N.  W.  391 ;  Webb 
v.  Stephens,  11  Wash.  343,  39  Pac.  952. 

The  defendants  had  a  right  to  the  posses- 
sion of  the  lands  at  least  till  January  9,  1906, 
and  non  constat  the  conveyance  by  the  de- 
fendants on  December  1,  1905,  of  their  re- 
maining or  reserved  Interest  in  the  lands,  was 
within  their  legal  rights,  and  was  not  a 
breach  of  any  agreement  contained  in  the 
contract. 

The  declaration  does  not  state  a  cause  of 
action  entitling  the  plaintiff  to  any  damages 
claimed.   Therefore  the  judgment  is  reversed. 

SHACKLEFORD,  C,  J.,  and  COCKRELL, 
J.,  concur. 
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TAYLOR  and  PARKHILL,  JJ.,  concur  In 
the  opinion. 

HOCKER,  J.,  not  participating. 

On  Rehearing. 
WHITFIELD,  J.  In  a  petition  for  re- 
hearing it  Is  suggested  that  the  demurrer  to 
the  declaration  does  not  state  as  substantial 
matters  of  law  the  particular  grounds  on 
which  the  court  found  the  declaration  to  be 
defective. 

If  a  declaration  fails  to  allege  substantive 
facts  that  are  essential  to  a  right  of  action, 
the  trial  court  or  the  appellate  court  may 
take  notice  of  such  fatal  defect  and  make  a 
proper  disposition  of  the  cause.  See  Eddlns 
v.  Tweddle,  35  Fla.  107,  17  South.  66 ;  Flori- 
da Cent  &  P.  R.  Co.  v.  Ashmore,  43  Fla. 
272,  32  South.  832;  State  ex  rel.  Klttel  v. 
Jennings,  47  Fla.  302,  35  South.  986. 

The  fifth  ground  of  the  demurrer  to  the 
declaration  Is  "that  it  does  not  appear  that 
the  plaintiff  has  sustained  any  damage."  If 
no  cause  or  right  of  action  is  alleged,  no 
damages  can  be  recovered  In  the  action.  The 
contract  expressly  provides  that  "upon  the 
payment  of  the  first  deferred  payment,  here- 
inafter mentioned,  the  second  parties  shall 
be  entitled  to  take  possession  of  any  of  said 
lands  and  cut  the  timber  therefrom,  provided 
same  is  not  being  used  by  the  first  for  tur- 
pentine purposes,  and  the  right  to  use  same 
for  turpentine  purposes  for  two  years  from 
date  hereof  is  reserved  by  the  first  parties." 

The  deferred  payments  referred  to  are  pro- 
vided for  as  follows:  "And  said  party  of 
the  second  part  further  agrees  to  pay  to  the 
said  parties  of  the  first  part,  or  their  as- 
signs, upon  the  purchase  price  of  the  lands 
and  leases  above  mentioned,  the  following 
sums  of  money,  at  the  time  and  In  the  man- 
ner hereinafter  specified,  viz. :  $3,142.91  pay- 
able 24  months  after  date  hereof,  $2,091.94 
payable  30  months  after  date  hereof,'*  etc., 
"which  deferred  payments  shall  draw  in- 
terest from  January  9,  1906." 

It  is  clear  from  these  provisions  of  the 
contract  that  the  plaintiff  was  not  entitled, 
to  possession  until  "the  payment  of  the  first 
deferred  payment,  hereinafter  mentioned," 
and  that  such  deferred  payment  was  to  be 
paid  "at  the  time  and  in  the  manner  herein- 
after specified,  viz.:  $3,142.91  payable  24 
months  after  date  hereof;  the  "date  here- 
of" being  January  9,  1904.  This  being  so, 
possession  of  the  land  could  not  be  claimed 
under  the  contract  by  the  plaintiffs  until 
January  9,  1906,  and  the  payment  of  $3,142.- 
91  to  the  defendants,  "or  their  assigns"; 
and  even  then  possession  could  not  be  claim- 
ed if  the  land  was  "being  used  by  the  first 
for  turpentine  purposes,"  meaning  the  de- 
fendants. 

The  contract  was  made  January  9,  1904. 
The  conveyance  was  to  be  made  42  months 
thereafter,  upon  the  payment  of  the  last  in- 
stallment of  the  purchase  price  due  and 
payable  at  that  time. 


The  allegation  that  the  defendants  "stated 
to  the  plaintiff  that  they,  the  said  defend- 
ants, had,  to  wit,  on  or  about  December  1, 
A.  D.  1905,  relinquished,  transferred,  assign- 
ed, sold,  and  conveyed  all  their  right,  title, 
Interest,  and  claim  in  and  to  all  the  lands, 
timber,  timber  leasehold  rights,  and  all  other 
property  described  in  said  contract  to  other 
parties,  to  wit  [naming  them],  and  that  said 
parties  were  then  in  possession  of  all  of  Bald 
lands,  timber  leasehold  rights,  timber  rights, 
and  other  properties  mentioned  in  said  con- 
tract, whereby  the  said  defendants  had,  by 
their  acts  as  aforesaid,  rendered  themselves 
unable,  and  had  made  it  Impossible  to  per- 
form and  carry  out  the  covenants,  terms,  and 
provisions  of  said  contract  with  the  plain- 
tiff," is  an  allegation  that  the  defendants  had 
transferred  their  rights  and  interest  in  the 
property,  and  such  rights,  so  transferred, 
were,  of  course,  subject  to  the  rights  of  the 
plaintiff  under  the  contract  The  contract 
to  convey  did  not  take  from  the  defendants 
the  right  to  possession  and  title  till  the  plain- 
tiff complied  with  his  part  of  the  contract 
and  this  right  to  possession  and  title  held 
by  the  defendants  could  have  been  transfer- 
red to  others,  subject  to  the  valid  rights  of 
the  plaintiff,  without  injury  to  the  plaintiff. 
The  contract  does  not  forbid  this.  If  the 
transfer  from  the  defendants  to  third  parties 
covered  only  the  rights  of  the  defendants, 
and  such  rights  are  subject  to  the  rights  of 
the  plaintiff,  the  plaintiff  is  not  necessarily 
injured  by  the  mere  transfer.  Nor  does  such 
a  transfer  necessarily  make  it  Impossible,  or 
even  impracticable,  for  the  plaintiff  to  have 
a  full  compliance  with  the  contract  to  con- 
vey. The  mere  transfer  of  the  property  as 
alleged  Is  not  such  a  renunciation  of  the  con- 
tract as  gives  the  plaintiff  a  right  of  action 
as  for  a  breach  of  the  contract  before  the 
time  has  arrived  for  the  conveyance  to  be 
made  under  the  terms  of  the  contract. 

For  aught  that  appears  in  the  declaration, 
the  possession  of  the  land  may  have  been 
transferred  to  others  In  December,  1905,  the 
tendered  payments  may  have  been  refused, 
and  the  defendants  may  have  said  that  be- 
cause of  the  transfer  of  their  rights  to  others 
they  were  unable  to  perform  the  contract 
yet  In  law  they  were  not  so  disabled,  and  In 
fact  may  be  able  and  willing  to  convey  the 
land  at  the  contract  time,  or  the  parties  to 
whom  the  defendants'  rights  were  trans- 
ferred may  by  the  transfer  be  required  to 
comply  with  the  contract,  which  provided 
that  the  purchase  money  should  be  paid  to 
the  defendants  "or  their  assigns." 

The  contract  provides  that  upon  the  pay- 
ment of  the  first  deferred  payment  on  Jan- 
uary 9,  1906,  the  plaintiff  shall  be  entitled 
to  take  possession,  provided  the  land  Is  not 
being  used  by  the  defendants  "for  turpentine 
purposes."  There  is  no  allegation  that  the 
plaintiff  was  "entitled  to  take  possession," 
or  that  he  endeavored  or  offered  to  "take 
possession,"  of  the  lands,  or  any  of  them, 
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and  could  not  do  so  to  his  injury.  If  the 
allegation  that  the  defendants  had  prior  to 
January  9,  1906,  put  other  parties  into  pos- 
session of  the  lands,  Is  equivalent  to  an  al- 
legation that  the  defendants  were  not  then 
or  thereafter  using  It  for  turpentine  purpos- 
es, there  Is  no  allegation  that  the  plaintiff 
offered  or  sought  to  "take  possession"  of  the 
land  upon  the  payment  of  the  first  deferred 
payment,  as  was  his  right  under  the  contract 
Therefore  no  injury  Is  shown  to  have  ac- 
crued to  the  plaintiff  to  give  a  cause  of  ac- 
tion. 

A  rehearing  Is  denied. 

SHACKXEFORD,  C.  J.,  and  OOCKRELL, 

J.,  concur. 

TAYLOR  and  PARKHILL,  JJ.,  concur  In 
the  opinion. 

HOCKER,  J.,  not  participating. 


PEAGLE  v.  STATE. 

(Supreme  Court  of  Florida.  Division  B.  March 
10,  19080 

1.  Homicide — Assault  with  Intent  to  Kill 
— Instruction. 

The  court  gave  the  following  instruction: 
"And  if  you  should  find  from  the  evidence  that 
the  defendant,  D.  F.,  assaulted  D.  H.  with  in- 
tent to  perpetrate  any  act  imminently  danger- 
ous to  another  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any 
particular  individual,  then  you  should  find  him 
guilty  of  an  assault  with  intent  to  commit  mur- 
der." Held,  this  instruction  to  be  error,  because 
it  omits  the  requirement  that  there  must  have 
been  an  intent  to  kill  on  the  part  of  the  defend- 
ant, and  only  requires  an  intent  to  perpetrate 
any  act  imminently  dangerous  to  another  and 
evincing  a  depraved  mind  regardless  of  human 
life. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  SI  657-661.] 

2.  Same— "Assault  with  Intent  to  Commit 
Murder  in  the  Secono  Deqbee." 

Whoever  unlawfully  assaults  another  with 
an  intention  to  kill  him,  but  not  from  a  pre- 
meditated design  to  effect  his  death,  and  the  as- 
sault is  accompanied  by  an  act  imminently  dan- 
gerous to  another  and  evincing  a  depraved  mind 
regardless  of  human  life,  is  guilty  of  an  "as- 
sault with  intent  to  commit  murder  in  the  sec- 
ond degree." 

8.  Same— "Assault  with  Intent  to  Commit 
Manslaughter." 

If  an  assault  be  committed  unlawfully  and 
with  an  intent  to  take  life,  but  not  from  a  pre- 
meditated design  to  take  life,  and  not  by  any 
act  imminently  dangerous  to  another  and  evin- 
cing a  depraved  mind  regardless  of  human  life, 
it  would  be  an  "assault  with  intent  to  commit 
manslaughter." 

4.  Criminal  Law— Instructions. 

An  instruction  that  permits  the  jury  to  dis- 
card so  much  and  such  parts  of  the  evidence  as 
is  deemed  "worthy  of  belief"  is  erroneous. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Columbia  County; 
Bascom  H.  Palmer.  Judge. 


Drew  Feagle  was  convicted  of  assault  with 
Intent  to  murder,  and  brings  error.  Reversed. 

J.  B.  Hodges  and  A.  J.  Henry,  for  plaintiff 
in  error.  W.  H.  Ellis,  Atty.  Gen.,  for  the 
State. 

PARKHILL,  J.  The  plaintiff  In  error, 
Drew  Feagle,  was  indicted  for  an  assault 
upon  one  D.  P.  Haltiwanger  from  a  premedi- 
tated design  to  effect  his  death.  Upon  trial, 
the  defendant  was  convicted  of  an  assault 
with  Intent  to  murder.  He  was  sentenced 
to  a  term  of  two  years  in  the  state  prison, 
and  seeks  relief  here  by  writ  of  error. 

The  error  assigned  Is  the  denial  of  the  mo- 
tion for  new  trial. 

One  ground  of  the  motion  for  new  trial 
urges  error  in  the  following  Instruction,  which 
forms  part  of  the  court's  general  charge,  to 
wit:  "And  if  you  should  find  from  the  evidence 
that  the  defendant,  Drew  Feagle,  assaulted 
David  Haltiwanger  with  Intent  to  perpetrate 
any  act  imminently  dangerous  to  another  and 
evincing  a  depraved  mind  regardless  of  hu- 
man life,  although  without  any  premeditated 
design  to  effect  the  death  of  any  particular 
Individual,  then  you  should  find  him  guilty 
of  an  assault  with  Intent  to  commit  murder." 
This  portion  of  the  general  charge  Is  errone- 
ous, because  it  omits  the  requirement  that 
there  must  have  been  an  Intent  to  kill  on  the 
part  of  the  defendant,  and  only  requires  an 
Intent  to  perpetrate  any  act  Imminently  dan- 
gerous to  another  and  evincing  a  depraved 
mind  regardless  of  human  life.  This  instruc- 
tion erroneously  permits  the  jury  to  find  the 
defendant  guilty  of  an  assault  with  Intent  to 
commit  murder,  upon  proof  that  he  assaulted 
Haltiwanger  with  intent  to  perpetrate  any  act 
imminently  dangerous  to  another  and  evincing 
a  depraved  mind  regardless  of  human  life, 
instead  of  requiring  proof  that  the  accused 
committed  the  assault  with  Intent  to  take 
life. 

Upon  Indictments  for  assault  with  Intent  to 
commit  any  of  the  grades  or  degrees  of  un- 
lawful homicide,  it  Is  not  sufficient  to  show 
that  the  killing,  bad  it  occurred,  would  have 
been  unlawful  and  a  felony ;  but  It  must  be 
found  that  the  accused  committed  the  assault 
with  Intent  to  take  life,  in  order  to  sustain 
a  conviction  for  an  assault  with  Intent  to  com- 
mit a  felony.  Williams  v.  State,  41  Fla.  295, 
26  South.  184 ;  Knight  v.  State,  42  Fla.  546 
28  South.  759;  Pyke  v.  State,  47  Fla.  93,  36 
South.  577. 

In  Knight  v.  State,  supra,  this  court  held: 
"Where  one  assaults  another  with  Intent  (but 
not  a  premeditated  design)  to  kill  him,  and 
the  assault  is  accomplished  by  an  act  which, 
if  death  had  resulted  therefrom,  would  have 
constituted  murder  in  the  second  degree,  un- 
der statute  defining  this,  degree  of  homicide 
the  party  committing  the  assault  will  be 
guilty  of  an  assault  with  Intent  to  commit 
the  felony  of  murder  In  the  second  degree; 
but,  if  there  be  no  intent  to  kill,  the  party 
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committing  the  assault  cannot  be  convicted 
for  an  assault  with  Intent  to  commit  a  felony, 
even  though  the  circumstances  are  such  that, 
had  the  party  assaulted  died,  the  party  com- 
mitting the  assault  would  have  been  guilty 
of  murder  In  the  second  degree." 

If  the  defendant,  In  the  instant  case,  unlaw- 
fully assaulted  David  Haltlwanger  with  an 
Intent  to  kill  him,  but  not  from  a  premeditat- 
ed design  to  effect  his  death,  and  the  assault 
was  accomplished  by  an  act  imminently  dan- 
gerous to  another  and  evincing  a  depraved 
mind  regardless  of  human  life,  the  defendant 
would  be  guilty  of  an  assau't  with  intent  to 
commit  murder  In  the  second  degree. 

Another  ground  of  the  motion  for  new  trial 
urges  error  in  the  following  instruction :  "Our 
law  says  a  man  is  guilty  of  an  assault  with 
intent  to  commit  manslaughter,  when  be  com- 
mits an  assault  with  Intent  to  commit  any 
other  felony  other  than  the  highest  grade  of 
an  assault  with  Intent  to  commit  murder." 
This  instruction  Is  confusing  and  erroneous. 
If  the  assault  was  committed  unlawfully,  and 
with  an  Intent  to  take  life,  but  not  from  a 
premeditated  design  to  take  life,  and  not  by 
any  act  Imminently  dangerous  to  another  and 
evincing  a  depraved  mind  regardless  of  hu- 
man life,  It  would  be  an  assault  with  Intent 
to  commit  manslaughter. 

Exception  Is  taken  by  the  motion  for  new 
trial  to  this  portion  of  the  general  charge: 
"If  you  find  a  conflict  in  the  evidence,  you 
should  reconcile  it.  If  you  can;  but,  If  you 
find  that  impossible,  then  you  are  authorized 
to  discard  so  much  and  such  parts  thereof 
as  you  deem  worthy  of  belief."  This  instruc- 
tion is  erroneous,  In  that  it  permits  the  Jury 
to  discard  so  much  and  such  parts  of  the  evi- 
dence as  is  deemed  worthy  of  belief.  Of 
course,  the  learned  judge  Intended  to  use  the 
word  "unworthy,"  Instead  of  the  word  "wor- 
thy" ;  but  we  cannot  presume  that  the  error 
in  the  Instruction  was  cured  by  the  instruc- 
tion being  read  to  the  jury  as  the  court  un- 
doubtedly Intended  to  write  It,  because  there 
is  nothing  In  the  record  to  suggest  that  the 
charge  was  not  read  as  It  is  written,  and 
this  error  was  called  to  the  attention  cf  the 
court  by  the  motion  for  new  trial,  and  the 
entire  charge  was  written  out  by  the  court. 
However,  this  can  be  corrected  at  the  next 
trial  of  the  case. 

As  there  must  be  another  trial  of  this  case, 
we  will  not  express  an  opinion  as  to  the  suf- 
ficiency of  the  evidence  to  support  the  verdict 
rendered  herein,  further  than  to  say  that 
there  Is  very  slight  evidence;  If  any,  to  show 
that  the  defendant  acted  from  a  premeditat- 
ed design  to  effect  the  death  of  the  party  as- 
saulted. From  his  own  statement,  however, 
the  defendant's  conduct  was  unjustifiable. 

Judgment  Is  reversed. 

TAYLOR  and  HOCKER,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


T.  ABBE.  183 


HERRIN  et  aL  v.  ABBE 

(Supreme  Court  of  Florida,  Division  A.  March 
81,  1908.) 

1.  Equity  —  Cross- Bill  —  Time  of  Filing — 
Necessity  fob  Ceo ss- Bill. 

In  an  equity  proceeding  a  cross-bill  may  up- 
on proper  showing  be  filed  before  hearing,  where 
it  appears  that  the  suit  as  instituted  is  insuffi- 
cient to  bring  before  the  court  all  matters  neces- 
sary to  enable  it  fully  to  decide  the  rights  of 
all  the  parties.  Where  matters  set  up  in  a  cross- 
bill are  equally  available  against. the  complain- 
ant by  an  answer  to  the  original  bill,  a  cross- 
bill is  unnecessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §8  450-454,  465.] 

2.  Mortgages  —  Assumption  of  Mortgage 
Debt  by  Grantee—  Promise  to  Pat  as 
Pabt  of  Considebation. 

A  parol  agreement  by  the  grantee,  at  the 
time  of  taking  a  deed  of  conveyance  to  real 
estate,  that  he  will  assume  the  mortgage  indebt- 
edness upon  the  property  as  a  part  of  the  consid- 
eration of  the  conveyance,  may  be  enforced  in 
equity  by  the  mortgagee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  5  764.] 

8.  Witnesses — Communications  to  ob  An  vice 
by  Counsel— 8ubjeot-Matteb  of  Communi- 
cation. 

The  privilege  growing  out  of  the  relation 
of  attorney  and  client  is  for  the  benefit  of  the 
client,  and  it  extends  to  communications  between 
them  as  to  legal  matters  made  for  the  purpose 
of  professional  aid  or  advice.  Communications 
between  attorney  and  client  concerning  an  in- 
debtedness of  the  client  to  the  attorney  are 
not  ordinarily  within  the  privilege. 

4.  Evidence— Declarations. 

Where  a  deed  conveying  real  estate  has  been 
accepted,  testimony  as  to  declarations  made  by 
the  grantee  prior  to  accepting  the  deed  as  to 
the  true  consideration  of  the  deed  Is  in  general 
not  admissible. 

5.  Same— Parol  Evidence  Affecting  Wett- 
ings—Deeds— Consioebation. 

Where  a  deed  of  conveyance  recites  a  con- 
sideration of  "one  dollar  and  other  valuable 
considerations,"  the  statement  as  to  the  con- 
sideration is  not  complete,  and  the  true  consid- 
eration may  be  shown  by  parol. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  1921.] 

6.  Frauds,  Statute  of— Promise  to  Answeb 
fob  Debt  of  Anotheb— Assuming  Mort- 
gage Indebtedness. 

A  promise  by  the  purchaser  of  lands  that 
are  subject  to  mortgages  to  assume  and  pay.  off 
the  incumbrances  as  a  part  of  the  consideration 
or  purchase  price  is  not  required  to  be  in  writ- 
ing, as  it  is  not  a  promise  to  pay  the  debt  of 
another,  but  is  a  promise  to  pay  to  a  third  party 
the  debt  the  grantee  owes  the  grantor.  The  fact 
that  in  thus  paying  his  own  debt  the  grantee 
incidentally  discharges  the  debt  of  his  grantor 
to  another  does  not  bring  the  promise  within  the 
statute  of  frauds. 

7.  Evidence  —  Pabol  Evidence  Affecting 
Wbiti  n  gs— Deeds— Consi  debati  o  n  . 

A  provision  in  a  deed  of  conveyance  that 
the  land  is  conveyed  subject  to  all  liens  and 
mortgages  standing  of  record  against  it  has  no 
controlling  reference  to  the  consideration  of  the 
deed,  recited  therein  as  being  "one  dollar  and 
other  valuable  considerations/'  and  evidence  as 
to  the  true  consideration  does  not  vary  the  pro- 
vision making  the  conveyance  subject  to  the  in- 
cumbrances. 
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■8.  Tbial  —  Motion  to  Strike  Testimony  — 
Testimony  Admissible  in  Part. 

It  is  not  error  to  deny  a  motion  to  strike 
testimony,  when  some  of  the  testimony  includ- 
ed in  the  potion  is  admissible  as  against  the 
grounds  of  the  motion. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  248.] 

u\  AprEAL— Review — Questions  or  Fact. 

Where  there  is  testimony  to  sustain  a  de- 
tree,  it  will  in  general  not  be  reversed  on  the 
i??und  that  it  is  not  supported  by  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  3928-3934.] 

■(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Manatee  Coun- 
ly ;  Joseph  B.  Wall,  Judge. 

Mortgage  foreclosure  by  C.  R.  Abbe  against 
•lames  A.  Herrln  and  others.  Decree  for  com- 
IbiUinant,  and  defendants  appeal.  Affirmed. 

Singeltary  &  Reaves,  for  appellants.  C. 
CI  Whitaker,  for  appellee. 

WHITFIELD,  J.  This  Is  an  appeal  from 
a  decree  of  foreclosure,  In  which  It  is  de- 
creed that  the  appellant  Allen  Whltted,  who 
purchased  the  mortgaged  property,  "assum- 
ed and  agreed  to  pay  the  complainant's 
mortgaged  Indebtedness." 

It  Is  alleged  that  the  mortgagor  James 
A.  Herrln  and  his  wife  conveyed  to  Allen 
Whltted  by  a  good  and  sufficient  warranty 
deed  title  to  the  premises,  "and  that  as  part 
of  the  consideration  and  purchase  price  of 
the  said  mortgaged  premises  by  the  said 
Allen  Whltted  from  the  said  James  A.  Her- 
rln and  wife  the  said  Allen  Whltted  ac- 
knowledged and  assumed  the  mortgaged  in- 
debtedness, *  •  •  and  promised  to  pay 
the  same,  with  Interest  thereon  according  to 
the  true  Intent  and  meaning  of  the  note  and 
mortgage,  and  did  and  has  assumed  and 
agreed  to  pay  the  same;  the  said  assump- 
tion of  said  mortgage  Indebtedness  being 
considered  and  agreed  to  be  a  part  of  the  pur- 
chase price  to  be  paid  for  said  premises." 

The  warranty  deed  conveying  the  prem- 
ises from  the  mortgagor  James  A.  Herrln 
and  wife  to  Allen  Whltted  states  that  the 
consideration  therefor  is  "the  sum  of  one 
dollar  and  other  valuable  considerations,"  and 
the  deed,  after  the  description  of  the  land, 
contains  the  following:  "The  above  prop- 
erty Is  conveyed  subject  to  all  liens  and  mort- 
gages now  standing  of  record  against  the 
8a  me." 

The  answer  of  the  defendant  Whltted  con- 
tains the  following:  "This  defendant  de- 
nies that  he  assumed  the  said  mortgage  in- 
debtedness in  favor  of  the  complainant,  or 
that  he  ever  at  any  time  as  part  considera- 
tion of  the  conveyance  of  said  premises  to 
him,  or  for  any  other  consideration,  agreed 
or  obligated  to  pay  the  said  Indebtedness  or 
any  part  thereof.  This  defendant  says  that 
he  took  a  conveyance  of  said  property  sub- 
ject to  the  mortgage  of  the  complainant,  but 
that  he  never  promised  or  agreed  with  the 


said  James  A.  Herrln,  or  any  other  person, 
to  pay  to  the  complainant,  or  to  any  other 
person,  the  said  principal  sum  of  money  se- 
cured to  her  by  the  said  mortgage,  nor  the 
Interest  thereon,  nor  any  part  thereof." 

A  replication  to  the  answer  was  filed. 

After  the  testimony  had  been  taken  before 
a  master  and  reported,  application  was  made 
by  Whltted  to  file  a  cross-bill  against  the  de- 
fendant James  A.  Herrln  and  the  complain- 
ant, Mrs.  C.  R.  Abbe.  This  application  was 
refused,  on  the  ground  "that  the  defendant 
can  obtain  all  the  relief  to  which  he  may  be 
entitled  under  his  answer  to  the  bill  of  fore- 
closure, and  that  there  Is  nothing  In  the  al- 
legations of  the  cross-bill  which,  If  true, 
would  entitle  the  defendant  to  a  rescission 
of  the  contract  of  purchase." 

A  cross-bill  may,  upon  proper  showing, 
be  filed  before  hearing,  when  it  appears  that 
the  suit  as  instituted  is  Insufficient  to  bring 
before  the  court  all  matters  necessary  to  en- 
able it  fully  to  decide  upon  the  rights  of  all 
the  parties.  Finlayson  v.  Lipscomb,  16  Fla. 
751,  text  759;  16  Cyc.  328.  Where  the  mat- 
ters of  the  cross-bill  are  equally  available 
as  against  the  complainant  by  an  answer  to 
the  original  bill,  a  cross-bill  is  unnecessary. 
Sanderson's  Adm'rs  v.  Sanderson,  17  Fla. 
820,  834;  16  Cyc.  327. 

The  cross-bill  sought  upon  the  ground  of 
mistake  a  rescission  of  the  conveyance  of  the 
land  from  Herrln  to  Whltted  and  a  rein- 
statement of  a  Judgment  In  favor  of  Whitted 
that  was  a  part  of  the  consideration  for  the 
conveyance  of  the  premises  In  controversy. 
Conceding  that  the  cross-bill  was  timely  pre- 
sented, It  does  not  appear  that  the  complain- 
ant In  the  cross-bill,  Allen  Whltted,  could  not 
obtain  through  his  answer  all  the  relief  to 
which  he  was  entitled  as  against  Mrs.  C.  R. 
Abbe,  the  sole  complainant  In  the  original 
bill.  If  he  had  not  assumed  the  payment  of 
the  mortgage  debt,  his-  defense  was  adequate 
under  his  answer.  Mrs.. Abbe  had  no  inter- 
est In  the  rescission  of  the  conveyance  to 
Whitted,  or  in  the  reinstatement  of  Whltted's 
Judgment.  The  court  will  not  be  held  in  er- 
ror for  refusing  leave  to  file  the  cross-bill. 

A  parol  agreement  by  the  grantee,  at  the 
time  of  taking  a  deed  of  conveyance  to  real 
estate,  that  he  will  assume  the  mortgage  in- 
debtedness upon  the  property  as  a  part  of  the 
consideration  of  the  conveyance,  may  be  en- 
forced In  equity  by  the  mortgagee.  Wilson 
v.  King,  23  N.  J.  Eq.  150;  Wright  v.  Brlggs, 
99  Ind.  563;  Lamb  v.  Tucker,  42  Iowa,  118; 
Jones  on  Mortgages,  §  741  et  seq. ;  Pomeroy's 
Eq.  Jur.  1206. 

One  of  the  counsel  who  obtained  the  Judg- 
ment for  Whltted  against  Herrln,  which  was 
a  part  of  the  consideration  for  the  convey- 
ance from  Herrln  to  Whltted,  testified  that 
Whitted  asked  for  a  reduction  of  the  fee  he 
was  to  pay  the  counsel,  and  that  "he  said 
he  had  assumed  all  these  debts,  and  bad  to 
pay  them,  and  was  not  going  to  come  out,  and 
therefore  he  asked  for  a  reduction."  "He 
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was  to  pay  the  Indebtedness  against  the  prop- 
erty." 

The  refusal  of  the  court  to  strike  this  tes- 
timony on  the  ground  that  it  disclosed  mat- 
ters covered  by  the  privilege  growing  out  of 
the  relation  of  attorney  and  client  Is  not  er- 
ror, as  the  testimony  is  of  statements  made 
by  the  defendant  to  the  witness  In  discussing 
matters  of  Indebtedness  between  them— not 
professional  matters  as  to  which  the  defend- 
ant could  claim  the  privilege  of  silence  on  the 
part  of  counsel.  See  Buckmaster  v.  Kelley, 
15  Fla.  180;  1  Elliott  on  Ev.  8  625. 

The  testimony  of  a  witness  as  to  state- 
ments by  the  defendant,  prior  to  the  execu- 
tion of  the  conveyance  to  him,  "that  he  would 
not  accept  a  deed  and  become  responsible 
for  the  Incumbrances  under  any  circumstan- 
ces,'* was  properly  excluded,  as  It  was  not 
denied  that  the  defendant  did  accept  the  deed, 
and  testimony  as  to  declarations  made  by  the 
defendant  prior  to  accepting  the  deed  was 
inadmissible  on  the  question  as  to  what  the 
true  consideration  of  the  deed  was. 

The  defendant  James  A.  Herrln  testified 
that  a  part  of  the  consideration  for  the  deed 
of  conveyance  from  him  to  Whitted  was  the 
agreement  of  Whitted  to  pay  the  mortgages 
on  the  premises.  A  motion  to  strike  this 
testimony  on  the  grounds  that  it  (1)  was  ir- 
relevant; (2)  was  not  in  writing;  (3)  the 
deed  contains  the  contract ;  (4)  it  contradicts, 
adds  to,  and  varies  the  contract — was  denied. 

The  deed  of  conveyance  recites  a  considera- 
tion of  "one  dollar  and  other  valuable  con- 
siderations." The  statement  in  the  deed  as 
to  the  consideration  is  not  complete,  and  the 
true  consideration  may  be  shown  by  parol. 
See  Sullivan  v.  Lear,  23  Fla.  463,  text  477,  2 
South.  846,  11  Am  St  Rep.  388;  17  Cyc. 
653 ;  4  Wlgmore  on  Evidence,  §  2433 ;  2  Dev- 
lin on  Deeds,  5  822. 

The  testimony  relates  to  the  consideration 
of  the  deed,  and  was  clearly  admissible  on 
that  ground,  since  the  deed  does  not  purport 
to  be  complete  In  stating  the  consideration. 

A  promise  by  the  purchaser  of  lands  that 
are  subject  to  a  mortgage  to  assume  and  pay 
off  the  incumbrance  as  a  part  of  the  consider- 
ation or  purchase  price  Is  not  required  to  be 
in  writing,  because  it  is  not  a  promise  to  pay 
the  debt  of  another,  but  it  is  a  promise  to  pay 
to  a  third  party  the  debt  the  grantee  owes  to 
the  grantor.  The  fact  that  in  thus  paying 
his  own  debt  the  grantee  incidentally  dis- 
charges the  debt  of  his  grantor  does  not  bring 
the  promise  within  the  statute  of  frauds.  20 
Cyc.  175,  note  86;  29  Am.  ft  Eng.  Ency.  Law 
(2d  Ed.)  916,  note  1;  West  v.  Grainger,  46 
Fla.  257,  35  South.  91 ;  Craft  v.  Kendrick,  39 
Fla.  90,  21  South.  803;  American  Lead  Pen- 
cil Co.  v.  Wolfe,  30  Fla.  360,  11  South.  488 ; 
Tattle  v.  Armstead,  53  Conn.  175,  22  Atl.  677. 

The  provision  In  the  deed  of  conveyance 
that  the  property  is  conveyed  subject  to 
all  Hens  and  mortgages  standing  of  record 
against  It  has  no  reference  to  the  consider- 
ation for  which  the  conveyance  was  made  and 


evidence  relating  to  the  true  consideration  of 
the  deed  as  actually  agreed  on  does  not  con- 
tradict, add  to,  or  vary  the  provision  making 
the  conveyance  subject  to  incumbrances.  See 
Wilson  v.  King,  23  N.  J.  Eq.  150. 

One  of  the  witnesses  testified  that  the  de- 
fendant Whitted  admitted  that  he  promised 
to  pay  the  mortgage,  and  also  testified  as  to 
other  promises  made  by  defendant  to  the  wit- 
ness with  reference  to  the  payment  of  the 
mortgage.  A  motion  was  made  to  strike  all 
the  testimony  of  the  witness,  and  also  to 
strike  the  testimony  of  the  witness  which  re- 
fers to  conversations  between  witness  and  de- 
fendant Whitted  as  to  the  assumption  and 
payment  of  the  existing  liens  on  the  land 
and  the  particular  mortgage  of  Mrs.  C.  R. 
Abbe.  This  motion  was  denied,  and  error  Is 
assigned  thereon.  As  at  least  some  of  the 
testimony  of  the  witness  as  to  conversations 
with  Whitted  was  admissible  In  corrobora- 
tion of  the  testimony  of  the  defendant  Herrln 
that  Whitted  assumed  the  mortgage  debt  as 
a  part  of  the  consideration  for  the  convey- 
ance to  him,  the  motion  to  strike  was  properly 
overruled.  Piatt  v.  Rowand,  54  Fla.  — ,  45 
South.  32. 

There  Is  testimony  to  sustain  the  decree 
that  the  defendant  Whitted  "assumed  and 
agreed  to  pay  the  complainant's  mortgaged 
indebtedness,"  and  the  decree  will  not  be  re- 
versed on  the  ground  that  It  is  not  sustained 
by  the  evidence. 

No  reversible  or  harmful  error  appears  in 
the  admission  or  exclusion  of  testimony,  and 
the  decree  is  therefore  affirmed. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ.r 
concur  in  the  opinion. 


INDIAN  RIVER  MFG.  CO.  v.  WOOTEN 
et  al. 

(Supreme  Court  of  Florida.  Division  B.  March 
17,  1908.) 

1.  Equity  —  Answer— Waives  of  Vebifica- 
tion — bubden  of  pboof. 

Where  an  answer  to  a  bill  In  chancery  un- 
der oath  is  waived,  and  the  answer  denies  the 
material  allegations  of  the  bill,  the  general  rale 
is  that  it  i8  incumbent  on  the  complainant  to 
prove  those  allegations  by  a  preponderance  of 
the  evidence;  and  where  the  object  of  the  bill 
is  to  obtain  the  reformation  of  a  written  lease 
of  land  because  of  an  alleged  mistake  or  omis- 
sion therein,  an  answer  under  oath  being  waived, 
and  the  answer  of  the  parties  who  executed  the 
lease  denies  that  any  mistake  or  omission  oc- 
curred in  the  drawing  up  or  execution  of  the 
lease,  it  Is  incumbent  on  the  complainant  to 
ehow  by  clear  and  satisfactory  evidence  that 
such  mistake  or  omission  occurred,  and  if  the 
complainant  fails  to  make  such  proof  he  is  not 
entitled  to  relief  in  a  court  of  equity. 

J Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  10,  Equity,  SS  728-730.] 

2.  Reformation  of  Instruments— Evioence. 

In  order  to  obtain  the  reformation  of  a 
written  instrument  on  account  of  a  mistake  in 
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drawing  It  so  that  It  does  not  express  the  true 
agreement  of  the  parties,  it  Is  essential  to  prove 
that  the  reform  sought  is  according  to  the  agree- 
ment of  both  parties  to  the  instrument. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  55  157- 
193.] 

3.  Corporations  —  Foreign  Corporations- 
Action— J  URI8DICTI 0  N. 

Under  the  law  of  comity  the  courts  of  this 
state  will  entertain  a  suit  in  chancery  brought 
by  a  foreign  corporation,  where  the  question 
presented  by  the  bill  is  the  right  of  such  a  cor- 
poration to  protect  its  real  estate  from  trespass, 
of  which  equity  haa  jurisdiction,  inasmuch  aa 
such  a  corporation  is  not  forbidden  by  our  stat- 
ute law  from  holding  real  estate. 

4.  Same— Burden  op  Proop. 

Where  a  bill  is  filed  by  a  foreign  corpora- 
tion to  protect  its  real  estate  located  in  this 
state  from  trespass,  and  the  answer  alleges  that 
the  complainant  corporation  is  a  fraudulent  one 
organized  under  the  laws  of  New  Jersey,  and 
intended  to  evade  the  requirements  of  our  own 
laws  that  a  corporation  shall  have  a  cash  capital 
equal  to  its  stock  or  property  taken  at  a  just 
valuation  in  payment  for  stock,  such  a  defense 
is  unavailing,  in  the  absence  of  a  statute  declar- 
ing a  different  policy,  when  the  evidence  does  not 
show  that  in  organizing  the  corporation  a  fraud 
was  committed  against  the  laws  of  New  Jersey, 
or  some  fraudulent  evasion  of  those  laws  occur- 
red. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Brevard  Coun- 
ty ;  Minor  S.  Jones,  Judge. 

BUI  by  the  Indian  River  Manufacturing 
Company  against  F.  M.  Wooten  and  others. 
Decree  for  defendants,  and  complainant  ap- 
peals.  Reversed  and  remanded. 

A.  H.  King  and  A.  W.  Cockrell,  for  appel- 
lant. Geo.  M.  Bobbins,  for  appellees. 

HOCKER,  J.  This  cause  was  before  this 
court  at  the  June  term,  1904,  and  our  de- 
cision Is  reported  in  48  Fla.  2T1,  37  South.  731. 
The  decree  appealed  from  was  there  reversed 
because  of  the  lack  of  necessary  parties,  and 
the  cause  remanded  to  the  lower  court  for 
further  proceedings.  After  the  remand  Frank 
M.  Wooten  and  others  filed  an  amended  cross- 
bill against  W.  M.  Dallam,  Walter  S.  McNalr, 
Thomas  J.  Wooten,  Benjamin  Septimus  Brigg, 
and  Robert  Thomson  Heselton,  thus  includ- 
ing the  parties  who  this  court  held  were  neces- 
sary to  the  cause.  The  cross-bill  and  exhibits 
are  as  follows: 

"To  the  Honorable  Minor  S.  Jones,  Judge  of 
the  Circuit  Court  of  the  Seventh  Judicial 
Circuit  of  Florida  in  and  for  Brevard 
County,  Sitting  in  Equity: 
"Frank  M.  Wooten,  O.  C.  Hansell,  and  New- 
ton Taylor,  of  Brevard  county,  and  Daniel 
Bell  and  J.  J.  Griffin,  of  Volusia  county, 
Florida,  bring  this  their  amended  cross-bill 
against  the  Indian  River  Manufacturing  Com- 
pany, a  corporation  under  the  laws  of  the 
state  of  New  Jersey,  of  Camden,  New  Jersey 
(the  same  being  admitted  to  be  a  corporation 
for  the  purpose  of  this  cross-bill  only),  and 
against  Wm.  M.  Dallam,  and  against  Walter 

5.  McNalr  and  Thomas  J.  Wooten,  of  Maxton, 
North  Carolina;  and  against  Benjamin  Septi- 


mus Brigg,  of  Burlington  House,  Kelghlev, 
Yorkshire,  England,  and  Robert  Thomson  Hes- 
elton, of  Bradford,  Yorkshire,  England,  as 
trustees  and  personally ;  and  thereupon  your 
orators  complain  and  say: 

"(1)  In  November,  1890,  William  M.  Dal- 
lam, as  trustee,  etc.,  borrowed  $5,000  of  the 
Land  and  Mortgage  Bank  of  Florida,  and 
gave  as  security  a  mortgage  on  the  Bernado 
Segul  grant  of  some  16,000  acres  In  Brevard 
and  Volusia  counties  (reference  being  made  to 
the  official  plats  and  field  notes  of  the  United 
States  survey  for  its  more  definite  location 
and  description).  The  mortgage  was  fore- 
closed, and  the  land  was  bid  in  by  Benj.  S. 
Brigg  and  Robert  T.  Heselton,  as  trustees 
(they  represented  the  mortgage  creditor).  A 
suit  was  then  instituted  by  the  said  Dallam 
to  set  aside  said  foreclosure  proceedings  and 
sale  upon  grounds  not  material  to  this  case, 
and  while  this  was  pending  your  orator, 
Frank  M.  Wooten,  offered  to  purchase  a  ten- 
year  lease  of  the  grant,  with  the  turpentine 
privilege,  for  $4,000,  or  to  pay  $6,000  for  a 
ten-year  lease,  with  turpentine  privilege  and 
the  right  to  cut  and  carry  away  the  timber 
and  wood.  It  was  a  condition  precedent  that 
the  said  Brigg  and  Heselton  and  said  Dallam 
should  compose  their  difference,  so  that  he 
could  get  a  good  title.  The  mortgage  debt 
and  expenses  amounted  to  about  $6,000,  and 
one  H.  H.  Buckman  claimed  a  Hen  which  re- 
quired $500  to  clear  off;  so  It  was  arranged 
between  the  said  Brigg  and  Heselton,  the  said 
Dallam,  and  the  said  Buckman  that  Messrs. 
Brigg  and  Heselton  should  take  the  $6,000 
and  satisfy  Buckman,  and  should  make  a 
ten-year  lease  of  the  grant  to  Wooten,  carry- 
ing the  turpentine  privilege  and  the  right  to 
cut  and  carry  away  the  wood  and  timber 
thereon,  and  that  they  should  then  deed  the 
land,  subject  to  this  lease  of  turpentine  and 
timber  privileges,  to  the  said  Dallam. 

"(2)  In  the  above  transaction  the  several 
parties  were  represented  by  attorneys  at  law; 
the  said  Brigg  and  Heselton  by  W.  B.  Owen, 
Esq.,  the  said  Dallam  by  Mr.  A.  H.  King,  and 
the  said  Wooten  by  Messrs.  Barrs  &  Bryan. 
On  November  24,  1899,  your  orator,  Frank  M. 
Wooten,  carried  out  his  part  of  the  trade 
by  depositing  the  sum  of  $6,000  in  the  Com- 
mercial Bank  of  Jacksonville,  to  be  delivered 
over  to  Owen  upon  his  clients,  Brigg  and  Hes- 
elton, tendering  the  said  ten-year  lease,  with 
turpentine  and  timber  privilege,  and  the  saiu 
Owen  contracted  in  writing  to  procure  such  a 
lease,  and  In  the  name  of  his  clients  gave  your 
orator  written  authority  to  enter  at  once  ou 
said  grant  and  use  the  same  for  turpentine 
and  timber  privileges  pending  the  delivery  of 
the  lease,  which  the  said  Wooten,  your  orator, 
did.  A  copy  of  the  said  written  authority 
and  contract,  made  when  the  $6,000  was  de- 
posited, Is  attached  to  and  made  a  part  of 
this  cross-bill  and  marked  'Exhibit  A,'  the 
original  to  be  produced  when  required. 

"(3)  On  November  27,  1899,  the  lease  was 
prepared  and  executed  to  your  orator  and 
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Walter  S.  McNalr  and  Thomas  J.  Wooten,  the 
two  latter  having  subsequently  sold  out  to 
your  orator;  but  by  a  mistake  of  the  party 
who  drew  it  the  right  to  cut  and  carry  away 
the  wood  and  timber  on  the  grant  was  not 
Inserted,  and  this  mistake  was  not  detected 
when  the  lease  was  signed,  nor  did  your  ora- 
tor learn  of  the  omission  until  very  recently. 
At  the  same  time  that  the  lease  was  executed, 
the  deed  to  Dallam  was  made,  conveying  to 
him  the  grant,  subject  to  the  lease,  so  that 
by  the  omission  In  the  lease  the  wood  and 
timber,  which  your  orator,  Wooten,  had  paid 
for,  was  conveyed  by  mistake  to  the  said 
William  M.  Dallam,  who  was  not  a  purchaser 
without  notice  for  a  present  valuable  con- 
sideration, but  who  had  taken  the  land  in 
settlement  of  a  pre-existing  claim,  and  also 
with  actual  notice  that  the  timber  upon  It  had 
been  sold  to  and  paid  for  by  your  orator, 
Wooten,  and  that  it  was  this  sale  of  the  tim- 
ber which  furnished  the  money  to  pay  up 
the  mortgage  debt  and  -procure  the  settle- 
ment whereby  he  was  to  get  the  land  free  of 
the  timber;  so  that  your  orators  say  that, 
while  the  legal  title  to  the  timber  was  con- 
veyed by  mistake  to  the  said  Dallam,  Instead 
of  to  said  Wooten,  the  said  Dallam  took  said 
legal  title  In  trust  and  for  the  use  and,  bene- 
fit of  the  said  Wooten,  who  had  paid  for  the 
same  and  was  the  equitable  owner  thereof. 
(The  lease  was  made  to  your  orator  and  two 
others,  whom  your  orator  subsequently  bought 
out.) 

"(4)  Upon  paying  the  $6,000  purchase  money 
and  getting  the  contract  and  permission  to 
enter,  shown  as  Exhibit  A,  your  orator,  Frank 
M.  Wooten,  proceeded  immediately  to  the  land 
and  entered  thereon  and  commenced  its  de- 
velopment as  a  turpentine  farm,  at  the  same 
time  pursuing  a  wood  business  and  supplying 
factories  at  TituBvllle  with  fuel.  A  turpen- 
tine still  and  store  were  erected  on  the  land, 
and  houses  for  the  laborers,  and  the  premises 
were  occupied  by  your  orator,  Frank  M. 
Wooten,  and  bis  servants  and  employes,  con- 
tinuously from  November  25,  1899,  and  have 
been  so  occupied  to  the  present;  your  ora- 
tor's open  and  notorious  possession  being  no- 
tice to  all  the  world  of  his  rights  in  the  prop- 
erty. 

"(6)  On  the  9th  day  of  December,  1901, 
while  your  orator,  Frank  M.  Wooten,  was  in 
actual  occupation  and  possession  of  said  grant, 
and  pursuing  openly  his  business  of  turpen- 
tining the  timber  and  cutting  and  selling  wood 
therefrom,  the  defendant,  the  Indian  River 
Manufacturing  Company,  took  a  deed  to  said 
premises  from  the  said  William  M.  Dallam 
for  an  expressed  consideration  of  $1  and  other 
considerations  not  mentioned,  but  which  your 
orators  believe  and  allege  consisted  of  the 
bulk  of  the  stock  of  the  defendant  company, 
less  what  had  been  conceded  to  tbe  promoters 
thereof  for  promotion.  Said  defendant  com- 
pany was  not  a  bona  fide  purchaser  for  a 
valuable  consideration  and  without  notice  of 
your  orator's  rights;  for  the  corporation  was 


organized  to  hold  the  title  of  this  property, 
which  it  paid  for  in  its  stock,  which  had  no 
value,  and  the  said  Dallam  was  one  of  the 
agents  of  and  so  closely  connected  with  said 
corporation  that  it  was  and  is  charged  in  law 
with  notice  of  what  Dallam  knew  of  the  sale 
of  the  timber;  but,  above  and  beyond  this, 
your  orator  was  In  actual  possession  of  the 
property,  so  that  said  defendant  corporation 
was  charged  in  law  with  notice  of  such  facts 
as  to  orator's  rights  as  It  could  have  learn- 
ed by  Inquiry  of  your  orator,  Frank  M.  Woot- 
en, so  that  your  orator  says  that  the  said 
defendant,  the  Indian  River  Manufacturing 
Company,  took  said  land  subject  to  the  same 
trust,  to  wit,  to  hold  the  timber  for  the  use 
and  benefit  of  your  orator,  Frank  M.  Wooten, 
who  had  bought  and  paid  for  the  same,  as 
was  impressed  upon  the  holding  of  Dallam. 

"(6)  But  now,  may  it  please  your  honor, 
the  said  defendant,  forgetful  of  its  duty  and 
obligation  in  the  premises,  and  falsely  pre- 
tending to  the  ownership  of  said  wood  and 
timber,  divorced  from  the  trust  to  hold  the 
same  for  the  use  and  benefit  of  your  orators, 
has  filed  its  petition  in  this  honorable  court, 
alleging  its  ownership  of  said  timber  and 
praying  for  an  injunction  perpetually  re- 
straining the  said  Frank  M.  Wooten  and  these 
other  plaintiffs,  all  of  whom  claim  through 
the  said  Wooten,  from  cutting  and  taking 
away  the  wood  and  timber  upon  said'  grant. 
And  the  said  defendant  has  also  instituted 
a  suit  for  trespass  upon  the  common-law  side 
of  this  court  against  your  orators,  whereby  it 
seeks  to  recover  from  your  orators  damages 
for  the  wood  and  timber  already  removed 
from  said  grant  Your  orators  charge  that 
under  tbe  circumstances  aforesaid  they  are 
entitled  to  have  the  lease  executed  by  the 
said  Brlgg  and  Heselton,  and  which  Is  owned 
by  your  orator,  Frank  M.  Wooten,  reformed, 
so  as  to  show  the  intention  of  the  parties, 
by  inserting  therein  tbe  omitted  clause  grant- 
ing the  right  to  cut  and  carry  away  the  wood 
and  timber  on  said  grant,  and  to  have  said 
lease,  so  reformed,  declared  to  be  of  full 
force  and  effect  as  against  the  defendant  in 
this  cross-bill,  so  that  said  lease  can  be  used 
in  evidence  as  a  defense  to  said  common-law 
action  for  trespass. 

"Wherefore  your  orators  have  brought  this, 
their  amended  cross-bill,  that  your  honor  may 
fully  settle  the  matter  at  issue,  and  because 
they  have  no  other  adequate  remedy,  and 
pray: 

"(1)  That  the  turpentine  lease  executed  by 
Messrs.  Brlgg  and  Heselton  be  reformed  by 
inserting  therein  a  clause  granting  tbe  right 
to  cut  and  carry  away  the  wood  and  timber 
upon  said  Segui  grant 

"(2)  That  the  said  lease,  so  reformed,  be 
decreed  to  be  of  full  force  and  effect  as  against 
the  defendant 

"(3)  That  the  action  of  trespass  brought  by 
the  defendant  be  stayed  pending  the  trial  of 
the  Issues  raised  In  this  cross-bilL 
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"(4)  That  the  original  bill  be  dismissed, 

with  costs, 

"And  tbat  your  orators  may  have  such 
other  and  further  relief  In  the  premises  as 
may  be  agreeable  to  equity  and  good  con- 
science. 

"May  it  please  your  honor  to  grant  unto 
your  orators  the  writ  of  Injunction,  tempora- 
rily staying  proceedings  in  an  action  of  tres- 
pass instituted  in  this  court  by  the  defend- 
ant against  your  orators,  pending  the  trial 
of  tbe  Issues  raised  in  this  cross-bill. 

"May  it  further  please  your  honor  to  grant 
unto  your  orators  the  state's  writ  of  subpoena 
out  of  chancery,  directed  as  required  by  law, 
and  commanding  the  defendant,  the  Indian 
River  Manufacturing  Company,  Wm.  M.  Dal- 
lam, Walter  S.  McNalr,  Thomas  J.  Wooten, 
Benjamin  Septimus  Brigg,  and  Robert  Thom- 
son Heselton,  the  two  latter  personally  and 
as  trustees,  to  be  and  appear  before  your 
honor  on  a  day  certain,  therein  to  be  fixed, 
at  the  courthouse  of  Brevard  county,  to  an- 
swer this  bill  (but  an  answer  under  oath  is 
hereby  expressly  waived),  and  to  do  further 
and  receive  what  the  court  shall  have  consid- 
ered in  this  behalf;  and  your  orators  as  in 
duty  bound  will  ever  pray. 

"Geo.  M.  Bobbins, 
"Solicitor  for  Cross-Complainants." 

Exhibit  A. 

"Nov.  24,  1809. 
"Mr.  F.  M.  Wooten,  City— Dear  Sir: 

"You  are  hereby  given  permission  to  enter 
at  once  upon  the  Bernado  Segui  grant,  in 
Brevard  county,  Florida,  and  use  the  same 
for  turpentine  and  timber  privileges,  under 
the  terms  of  an  agreement  made  between  you, 
the  Commercial  Bank,  and  W.  B.  Owen. 

"Brigg  &  Heselton, 
"By  W.  B.  Owen,  Atty. 
"This  agreement,  made  between  F.  M. 
Wooten,  of  the  first  part,  W.  B.  Owen,  of  the 
second  part,  and  the  Commercial  Bank,  of  the 
third  part, 

"Witnesseth:  That  tbe  said  parties  have 
mutually  contracted  and  agreed  as  follows: 

"(1)  That  said  Wooten  has  deposited  with 
said  bank  six  thousand  dollars,  to  be  paid 
over  to  said  Owen  upon  tbe  delivery  to  said 
bank  for  said  Wooten  within  a  reasonable 
time  of  a  good  and  sufficient  lease  for  the 
term  of  ten  years  of  the  Bernado  Segui  grant 
of  about  16,000  acres  of  land  in  Brevard  coun- 
ty, Florida,  with  right  to  turpentine  the  same 
and  to  cut  and  carry  away  the  wood  and  tim- 
ber thereon,  the  said  lease  to  be  first  approv- 
ed by  Barrs  &  Bryan,  attorneys  for  said 
Wopten,  and  executed  by  presons  authorized 
to  execute  such  a  lease;  it  being  understood 
tbat  the  various  parties  in  Interest  are  to  be 
so  united  in  the  lease  tbat  said  Wooten  and 
his  heirs  and  assigns  shall  be  secure  In  the 
possession  of  said  lands  during  said  term. 

"(2)  That  said  Owen  has  contracted  and 
agreed  to  deposit  with  said  bank  within  a 


reasonable  time  a  lease  of  said  lands  such  as 
is  hereinbefore  mentioned. 

"(3)  That  said  Owen  hereby  gives,  grants, 
and  conveys  to  said  Wooten  the  right  to  im- 
mediately enter  into  possession  of  said  lands, 
and  to  proceed  to  turpentine  the  same,  and 
to  cut  and  carry  away  the  said  wood  and 
timber,  and  to  so  continue  pending  the  deliv- 
ery of  the  lease  hereinbefore  provided  for. 

"(4)  That  said  bank  agrees  to  hold  said 
sum  of  $6,000  in  escrow,  to  be  delivered  to 
said  Owen  upon  the  delivery  to  said  bank,  for 
said  Wooten,  of  tbe  lease  hereinbefore  provid- 
ed for. 

"(5)  That,  upon  the  failure  of  said  Owen 
within  a  reasonable  time  to  so  deposit  said 
lease,  said  Wooten  shall  have  the  right  at  his 
option  to  allow  further  time  therefor,  or  to 
demand  and  receive  from  said  bank  the  re- 
turn of  said  $6,000,  and  to  give  up  possession 
of  said  lands. 

"Executed  in  triplicate  this  24th  day  of 
November,  A.  D.  1899. 

"F.  M.  Wooten.  [Seal.] 
"W.  B.  Owen.  [Seal.] 
"Commercial  Bank, 
"By  Wm.  Rawllnson,  Cashier.  [Seal.]" 
"Signed,  sealed,  and  delivered  in  presence  of: 
"J.  M.  Barrs. 
"O.  Wlttchen." 

W.  M.  Dallam  answered  the  amended  cross- 
bill, denying  in  substance  all  its  material  al- 
legations in  so  far  as  there  was  any  mistake 
in  drawing  the  lease  to  F.  M.  Wooten,  T.  J. 
Wooten,  and  Walter  McNalr  from  Brigg  and 
Heselton,  dated  November  27, 1899,  and  In  so 
far  as  he  had  agreed  or  consented  to  the 
terms  of  the  contract  dated  24th  of  Novem- 
ber, 1899,  made  between  F.  M.  Wooten,  W.  B. 
Owen,  and  the  Commercial  Bank,  and  denied 
he  had  any  knowledge  or  information  of  the 
same 

Walter  McNair  and  Thomas  J.  Wooten  filed 
an  answer  to  the  amended  cross-bill,  admit- 
ting its  averments. 

Benjamin  Septimus  Brigg  and  Robert  T. 
Heselton  on  tbe  7th  of  February,  1905,  filed 
the  following  answer  to  the  amended  cross- 
bill: 

"In  the  Circuit  Court,  Brevard  County, 
Florida,  In  Chancery. 

"Frank  M.  Wooten  et  al.,  Complainant,  r. 
William  M.  Dallam  et  al.,  Defendants. 

"Benjamin  Septimus  Brigg  and  Robert  T. 
Heselton,  defendants  In  said  cross-bill,  not 
waiving,  but  insisting  upon,  the  errors  and 
insufficiency  of  said  cross-bill,  so  far  as  the 
same  seeks  relief  against  these  defendants, 
for  their  answer  personally  and  as  trustees  to 
said  cross-bill,  answering  say: 

"Answering  paragraph  1  of  said  bill,  these 
defendants  admit  that  in  November,  A.  D. 
1890,  the  said  William  M.  Dallam,  as  trus- 
tee, borrowed  the  sum  of  five  thousand  dol- 
lars from  the  Land  Mortgage  Bank  of  Florl- 
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da,  Limited,  of  London,  England,  a  corpora- 
tion, and  as  security  for  the  payment  of  the 
sum  so  borrowed  a  mortgage  was  duly  ex- 
ecuted by  the  said  Dallam  on  the  lands 
known  as  the  'Bernado  Scgui  grant,'  de- 
scribed in  said  cross-bill;  that  said  mort- 
gage was  duly  acknowledged  and  recorded; 
that  thereafter  the  suit  in  chancery  was 
prosecuted  by  said  mortgagee,  resulting  in  a 
foreclosure  and  sale  of  said  premises;  that 
at  said  foreclosure  sale  said  lands  were  pur- 
chased by  these  defendants ;  and  that  there- 
after the  said  Dallam  filed  his  bill  to  set 
aside  said  foreclosure  sale;  and  that,  pend- 
ing said  last  suit,  negotiations  for  a  lease  of 
said  lands  were  instituted  by  the  parties 
signing  said  agreement,  which  resulted  in  an 
agreement,  signed  on  the  24th  day  of  Novem- 
ber, 1889,  in  triplicate,  by  the  said  F.  M. 
Wooten,  and  by  one  W.  B.  Owen,  and  by  a 
corporation,  the  Commercial  Bank,  the  last 
named  signing  said  agreement  by  its  cashier, 
W.  M.  Rawlinson — a  copy  of  which  said 
agreement  1b  set  forth  in  Exhibit  A  to  said 
cross-bill,  commencing  with:  This  agree- 
ment, made  between  F.  M.  Wooten,  of  the 
first  part,  W.  B.  Owen,  of  the  second  part,  and 
the  Commercial  Bank,  of  the  third  part,  wit- 
nesseth:  That  said  parties  have  mutually 
contracted  and  agreed  as  follows :' 

"And  these  defendants  say,  at  the  time 
said  agreement  was  so  signed,  that  the  said 
W.  B.  Owen  and  the  said  Commercial  Bank 
had  no  proprietary  or  other  Interest  in  said 
lands,  and  were  severally  incapable  of  ex- 
ecuting a  binding  contract,  whether  by  lease 
or  sale,  of  said  lands,  or  any  Interest  what- 
ever therein,  and  were  equally  and  alike  in- 
capable of  and  had  no  authority  whatever  of 
conducting  or  concluding  any  negotiations 
looking  to  such  sale  or  lease,  and  that  the 
absence  of  such  proprietary  or  other  inter- 
est and  of  such  authority  was  at  the  time 
well  known  to  said  F.  M.  Wooten;  nor  did 
the  said  Wooten  make  any  offer  to  these 
defendants  to  lease  said  lands,  as  set  up  in 
said  cross-bill. 

"These  defendants  admit  that  there  was  a 
controversy  in  a  suit  pending  between  the 
said  Dallam  and  these  defendants,  as  the 
purchaser  of  said  lands  at  said  foreclosure 
sale,  as  to  the  title  of  said  lands;  and,  fur- 
ther, that  it  was  well  known  and  under- 
stood, when  said  agreement  was  so  signed  in 
triplicate,  by  the  parties  thereto,  that  no  ef- 
fective proper  lease  of  said  lands  to  said 
F.  M.  Wooten  for  any  purpose  could  be  con- 
summated unless  the  said  Dallam  and  these 
defendants  should  concur  in  the  execution  of 
such  lease.  They  further  admit  that  one 
Buckman  claimed  a  lien  on  said  lands  grow- 
ing out  of  professional  services,  as  his  at- 
torney and  counsel,  rendered  said  Dallam  In 
respect  of  said  lands.  But  these  respond- 
ents affirm  it  is  wholly  untrue  that  any  ar- 
rangement whatever  was  made  between  these 
defendants,  the  said  Dallam,  and  the  said 
Buckman  that  these  respondents  should  take 


the  $6,000  therein  referred  to,  or  any  other 
sum,  and  satisfy  the  said  Buckman,  and 
should  make  a  ten-year  lease  of  said  grant  to 
said  F.  M.  Wooten,  carrying  the  turpentine 
privilege  and  the  right  to  cut  and  carry  away 
the  wood  and  timber  thereon,  and  these  de- 
fendants should  deed  said  land,  subject  to 
this  lease  of  turpentine  and  timber  privi- 
leges, to  the  said  Dallam,  as  alleged  in  said 
cross-bill. 

"On  the  contrary,  these  respondents  say 
that  they  made  no  such  arrangement,  nor 
any  arrangement  of  any  kind  preliminary  to 
the  lease  that  was  in  fact  executed  by  tbem, 
nor  did  they  authorize  any  one  by  writing 
or  otherwise  to  make  the  arrangement  so  al- 
leged to  have  been  made  in  said  paragraph, 
or  any  arrangement  of  any  kind  whatever 
looking  to  the  execution  of  the  lease  that 
Was  executed  or  to  any  lease  to  be  executed. 
These  defendants  admit  that  the  said  mort- 
gage debt  and  the  expenses  incident  to  said 
foreclosure  amounted  to  $6,000  and  more; 
but  they  do  not  know  and  have  no  informa- 
tion upon  which  a  belief  can  be  predicated 
as  to  the  amount  of  the  lien  claimed  by  said 
Buckman,  nor  whether  such  claim  of  Hen  had 
any  basis  In  fact 

"(2)  Answering  paragraph  2  of  Bald  cross- 
bill, these  defendants  say  It  is  wholly  untrue 
that  these  defendants  were  represented  by 
W.  B.  Owen,  Esq.,  in  the  making  of  the  al- 
leged agreement  set  up  in  said  paragraph  of 
said  cross-bill.  It  Is  wholly  untrue  that  the 
said  Owen  represented  these  defendants  In 
the  signing  of  the  agreement  so  signed  No- 
vember 24,  1894,  by  the  said  F.  M.  Wooten, 
the  said  W.  B.  Owen,  and  the  said  Commer- 
cial Bank.  On  the  contrary,  it  was  well 
known  and  understood  that  the  said  Owen 
and  the  said  bank  had  no  authority  to  exe- 
cute the  lease  therein  provided  for ;  and  on 
the  failure  of  the  said  Owen,  within  a  rea- 
sonable time,  to  procure  from  the  parties, 
who  had  the  power  to  execute  a  lease  of  said 
premises,  a  lease  properly  executed,  and  to 
deliver  it  to  said  bank,  in  which  the  said 
$6,000  was  deposited,  it  was  expressly  stip- 
ulated therein  that  'said  Wooten  shall  have 
the  right  at  his  option  to  allow  further  time 
therefor,  or  to  demand  and  receive  from  said 
bank  the  return  of  the  said  $6,000  and  to 
give  up  possession  of  said  lands.' 

"It  further  appears,  on  the  face  of  said 
agreement  so  signed,  and  the  fact  is,  that 
said  Owen,  as  attorney  or  otherwise,  did 
not  undertake  to  represent  or  bind  these 
defendants  to  the  execution  of  a  lease  of  any 
kind;  that,  on  the  contrary,  the  said  Owen 
undertook  and  did  bind  himself  personally, 
and  no  one  else,  by  the  stipulations  contain- 
ed In  said  agreement 

"It  Is  not  true  that  said  Wooten  in  the 
signing  of  said  agreement  was  represented  by 
Barrs  &  Bryan.  On  the  contrary,  the  mon- 
ey was  deposited,  and  the  said  agreement 
signed,  by  the  said  Wooten  in  his  own  prop- 
er person,  and  by  and  for  himself. 
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"It  is  true  that  the  said  Owen  in  fact 
signed  the  writing,  so  purporting  to  give  au- 
thority to  said  Wooten  at  once  and  to  enter 
upon  said  lands,  'Brigg  &  Heselton  by  W. 
B.  Owen,  Attorney.'  But  it  is  also  stipulat- 
ed, In  said  agreement  so  signed  November  24, 
1899,  that  upon  the  failure  of  Owen  to  pro- 
cure proper  authority  for  the  entry  into  pos- 
session, so  had  under  said  agreement,  the 
said  Wooten  bound  himself  to  surrender  the 
said  possession,  so  temporarily  and  so  tenta- 
tively obtained.  These  defendants  admit,  on 
information  and  belief,  that  the  copy  of  the 
said  alleged  'written  authority,'  and  the  con- 
tract, severally  annexed  to  said  cross-bill  as 
Exhibit  A,  are  severally  correct  copies  of  the 
originals. 

"(3)  Answering  paragraph  3  of  said  cross- 
bill, these  defendants  say:  They  admit  that 
on  the  27th  day  of  November,  1899,  by  their 
duly  authorized  attorney  in  fact,  William 
Moore  Angas,  they  executed  and  delivered  a 
lease  of  said  premises  to  Walter  S.  McNair, 
Thomas  J.  Wooten,  and  Frank  M.  Wooten ; " 
and  they  further  aver  that  the  same  was  by 
said  lessees  filed  for  record  on  the  12th  day 
of  January,  1900,  and  was  thereupon  duly 
recorded  In  the  clerk's  office,  Brevard  coun- 
ty, Florida.  Said  lease,  as  these  respondents 
are  informed,  advised,  and  believed,  and  up- 
on such  Information  and  belief  aver  the  fact 
to  be,  was  prepared  by  Barrs  &  Bryan,  at- 
torneys at  law,  who  were  then  and  there  act- 
ing as  the  attorneys  of  said  lessees,  and  it 
was  executed  just  as,  and  not  otherwise  than 
just  as,  said  lease  was  so  prepared  for  execu- 
tion by  said  Barrs  &  Bryan. 

"But  these  defendants  say  it  is  not  true, 
as  alleged  in  said  bill,  that  by  a  mistake  of 
the  party  who  drew  It  the  right  to  cut  and 
carry  away  the  wood  and  timber  on  the 
grant  was  not  inserted  therein.  On  the  con- 
trary, no  provision  was  inserted  therein  for 
the  cutting  and  carrying  away  of  the  wood 
and  timber  on  the  grant,  because  no  such  pro- 
vision was  agreed  to  by  the  parties  thereto. 
At  the  time  said  lease  was  executed,  these  de- 
fendants executed  to  said  Dallam  a  deed  in 
fee  to  said  grant,  subject  to  the  lease  that 
was  then  and  there  executed,  and  just  as  it 
was  then  and  there  executed.  And  these  de- 
fendants aver  that  the  said  deed  and  the 
said  lease,  and  the  payment  of  said  $6,000, 
the  purchase  price  of  said  lease,  constituted, 
and  were  intended  to  constitute,  one  and  the 
same  transaction.  These  defendants  further 
aver  that  the  parties  to  the  transaction  so 
consummated  were  in  no  wise  bound  by  said 
agreement  of  November  24,  1899;  nor  was 
said  agreement  in  any  wise  referred  to  in  the 
deed  and  lease  as  consummated.  The  parties 
to  said  agreement  and  the  parties  to  the  con- 
summated lease  and  sale  in  fee  of  said  prem- 
ises were  wholly  different,  save  and  except 
the  said  F.  M.  Wooten  was  one  of  the  parties 
to  said  agreement,  as  well  as  one  of  the  par- 
ties to  said  lease.  Under  the  said  agreement 
the  only  enforceable  right  the  said  F.  M. 


Wooten  had  at  the  time  of  the  execution  of 
said  lease  and  deed,  if  the  said  lease  as  exe- 
cuted was  not  satisfactory,  was  to  surrender 
the  possession  of  said  lands  so  taken  under 
the  said  purported  authority  in  writing  sign- 
ed by  said  Owen,  and  to  demand  from  said 
bank  the  money  so  tentatively  deposited  with 
it  And  so  it  is  these  defendants  say,  at  the 
time  said  lease  and  deed  were  executed,  the 
questions  as  to  the  nature  and  extent  of  that 
lease  and  the  price  to  be  paid  therefor  were 
open  questions,,  to  be  then  and  there  deter- 
mined by  the  parties  of  said  lease  and  deed, 
as  the  only  persons  authorized  and  competent 
to  determine  them,  wholly  unaffected  by  the 
agreement  so  signed  November  24,  1899.  And 
these  defendants  are  informed,  advised,  and 
believe,  and  upon  such  information  and  be- 
lief aver  the  fact  to  be,  the  nature  and  ex- 
tent of  the  lease  and  the  purchase  price  paid 
therefor  were  in  fact  determined  wholly 
apart  from  said  agreement  of  November  24, 
1899,  and  that  said  lease  just  as  it  was  exe- 
cuted, and  the  said  deed  In  fee  just  as  It 
was  executed,  correctly  represent  the  agree- 
ment actually  entered  into  by  the  parties  as 
to  said  lease  and  deed  in  fee. 

"(4)  Answering  paragraph  4  of  said  cross- 
bill, these  defendants  say  it  is  wholly  untrue 
that  the  said  sum  of  $6,000  was  paid  by  said 
F.  M.  Wooten  as  purchase  money  for  getting 
the  contract  and  permission  to  enter  on  said 
grant  On  the  contrary,  said  sum  of  $6,000, 
when  said  agreement  of  November  24th  was 
signed,  was  not  paid  to  any  one  or  for  any 
purpose.  It  was  deposited  as  and  remained 
the  money  of  said  Wooten,  just  as  it  was 
stipulated  in  said  agreement,  and  not  other- 
wise, during  the  life  of  said  agreement 

"(5)  Answering  paragraph  5,  these  defend- 
ants say  that  they  have  no  knowledge  or  in- 
formation as  to  the  use  and  occupation  of 
said  premises  therein  set  up. 

"And,  having  fully  answered  all  the  allega- 
tions of  the  said  cross-bill  it  Is  necessary  for 
them  to  answer,  pray  to  be  hence  discharged, 
with  their  costs  in  this  behalf  expended. 

"Owen  &  Smith, 
"Counsel  for  Benjamin  Septimus  Brigg  and 
Robt  Thomson  Heselton,  Personally  and 
as  Trustees." 

The  amended  cross-bill  waived  answers  un- 
der oath. 

Replications  were  filed  to  all  the  answers 
to  the  amended  cross-biil  on  the  9th  of  Feb- 
ruary, 1905,  and  it  was  agreed  that  the  pre- 
vious answer  of  the  Indian  River  Manufac- 
turing Company  to  the  cross-bill  and  the  rep- 
lication thereto  be  considered  as  applying  to 
the  amended  cross-bill,  and  the  cause  made 
by  the  original  bill,  the  amended  cross-bill, 
and  the  several  pleadings  thereto  was  sub- 
mitted for  final  hearing  upon  the  evidence 
heretofore  filed  In  the  case  made  by  the  bill 
and  cross-bill,  so  far  as  the  same  is  pertinent 
thereto.  Some  additional  testimony  was  sub- 
mitted on  final  bearing.  In  this  condition  the 
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case  was  submitted  on  final  hearing,  and  the 
judge  below  made  the  following  decree: 

"In  Circuit  Court  of  the  Seventh  Judicial 
Circuit  of  Florida  in  and  for  Brevard 
County,  in  Chancery,  A.  D.  1907. 

"Indian  River  Manufacturing  Company,  a 
Corporation  under  the  Laws  of  the  State 
of  New  Jersey,  v.  Frank  M.  Wooten,  O.  C. 
Hansel!,  Daniel  Bell,  C.  J.  Griffin,  and 
Newton  Taylor.    Original  Bill. 

"Frank  M.  Wooten,  O.  C.  Hansen,  Newton 
Taylor,  Daniel  Bell,  and  J.  J.  Griffin  v. 
Indian  River  Manufacturing  Company, 
Walter  S.  McNalr,  Thos.  J.  Wooten,  Benja- 
min Septimus  Brigg.  and  Robert  Thomson 
Heselton.   Cross  Bill. 

"Final  Decree. 

"The  testimony  offered  by  the  Indian  River 
Manufacturing  Company  at  the  final  hearing 
and  admitted  upon  the  condition  that  the  de- 
fendant Frank  M.  Wooten  might  give  his 
testimony  in  explanation  thereof,  and  the 
deposition  of  said  Frank  M.  Wooten  having 
been  considered  in  connection  with  said  addi- 
tional testimony  of  the  complainant,  and  the 
plaintiff's  objections  to  the  Interrogatories 
propounded  in  said  deposition  having  been 
duly  considered,  and  said  objections  being 
hereby  overruled,  and 

"This  cause  having  come  on  for  final  hear- 
ing upon  the  original  bill,  answer,  and  rep- 
lication, and  upon  the  cross-bill,  answers,  and 
replications,  and  upon  the  proofs  taken,  and 
having  been  argued  by  counsel  for  the  re- 
spective parties  and  submitted,  and  the  court 
having  considered  the  same,  it  is  ordered, 
adjudged,  and  decreed: 

"(1)  That  the  original  bill  be  and  the  same 
is  hereby  dismissed;  and  the  court  being 
satisfied  by  the  evidence  and  finding  as  mat- 
ter of  fact  that  by  a  mutual  mistake  of  the 
parties  thereto  the  right  to  cut  and  carry 
away  the  wood  and  timber  upon  the  Segui 
grant  was  omitted  from  the  lease  of  Novem- 
ber 27,  1889,  between  Benjamin  Septimus 
Brigg  and  Robert  Thomson  Heaelton,  by  Wil- 
liam Moore  An  gas,  their  attorney  In  fact,  and 
Walter  8.  McNalr,  Thomas  J.  Wooten,  and 
Frank  M.  Wooten,  and  that  William  M.  Dal- 
lam had  actual  knowledge  of  said  mistake 
and  omission  at  the  time  he  accepted  his  deed 
to  the  said  Segui  grant  from  said  Brigg  and 
Heselton,  and  that  said  Dallam's  connection 
with  the  complainant  was  of  such  a  character 
as  to  charge  it  with  such  knowledge  as  said 
Dallam  possessed  at  the  time  it  accepted  its 
deed  to  said  Segui  grant  from  the  said  Dal- 
lam, it  is  considered  and  adjudged  that  in 
the  cross-suit  the  equities  are  with  the  com- 
plainants therein,  and  that  they  ought  to 
have  the  relief  In  the  cross-bill  prayed. 

"Whereupon  It  Is  ordered,  adjudged,  and 
decreed  that  the  lease  dated  November  27, 
1899,  between  Benjamin  Septimus  Brigg  and 
Robert  Thomson  Heselton,  and  Walter  S..  Mc- 


I  Nalr,  Thomas  J.  Wooten,  and  Frank  M.  Woot- 
en, and  which  Is  recorded  in  Book  L  of  Mort- 
gages, at  page  154  of  Brevard  County  Rec- 
ords, be  and  the  same  is  hereby  reformed  as 
follows:  After  the  words  'turpentine  pur- 
poses,' and  before  the  commencement  of  the 
description  of  the  land  by  metes  and  bounds 
on  the  first  page  of  the  lease,  by  inserting 
the  words  'together  with  the  right  to  cut 
and  carry  away  the  wood  and  timber  there- 
on.' And  following  the  description,  and  after 
the  words,  'To  have  and  to  hold,  box,  work, 
and  otherwise  use  said  timber  for  turpentine 
purposes,*  by  inserting  the  words  'and  to  cut 
and  carry  away  the  wood  and  timber.'  And 
after  the  words  in  the  next  line,  'And  It  Is 
hereby  expressly  covenanted  and  agreed  that 
the  said  parties  of  the  second  part  may  com- 
mence boxing,  working,  or  otherwise  using 
the  said  timber  for  turpentine  purposes,'  by 
inserting  the  words  'and  to  cut  and  carry 
away  the  wood  and  timber.'  And  after  the 
words,  'And  it  is  further  covenanted  and 
agreed  that  the  said  parties  of  the  second 
part,  their  heirs  and  assigns,  shall  have  the 
free  and  unrestricted  right  to  enter  upon, 
occupy,  and  use  the  said  land  for  the  purpose 
of  boxing,  working,  and  otherwise  using  the 
timber  thereon  for  turpentine  purposes,*  by 
inserting  the  words  'and  of  cutting  and  carry- 
ing away  the  wood  and  timber.'  And  after 
the  words  'the  said  granted  and  leased  tim- 
ber, with  the  right  to  box,  work,  and  other- 
wise use  the  same  for  turpentine  purposes,' 
by  Inserting  the  words  'and  cut  and  carry 
away  the  wood  and  timber.' 

"And  it  appearing  from  the  evidence  that 
the  original  lease  was  destroyed  by  fire  which 
swept  the  city  of  Jacksonville  some  two 
years  ago,  it  is  ordered  that  the  clerk  of  the 
circuit  court  for  Brevard  county,  Florida, 
insert  the  above  corrections  in  red  ink  on  the 
record  of  said  lease  In  his  office,  and  note  on 
the  margin  of  said  record  the  date  of  said 
correction  and  a  reference  to  this  decree  as 
his  authority  to  make  them.  And  It  is  or- 
dered that  said  lease,  as  reformed  hereby, 
be  of  full  force  and  effect,  as  to  said  correc- 
tions, against  the  Indian  River  Manufactur- 
ing Company,  a  corporation,  Its  successors 
and  assigns,  as  if  said  corrections  had  origi- 
nally appeared  therein  and  in  the  record 
thereof.  It  is  further  ordered  that  the  costs 
of  these  proceedings  be  taxed  against  the  In- 
dian River  Manufacturing  Company. 

"Done  and  ordered  at  chambers  at  Titus- 
vllle,  Florida,  this  2d  day  of  March,  A.  D. 
1907. 

"Minor  S.  Jones,  Judge  Seventh  Circuit." 

From  this  decree  the  Indian  River  Manu- 
facturing Company  appealed  to  this  court 

The  errors  assigned  are:  First,  that  the 
court  erred  in  dismissing  the  original  bill; 
and,  second,  that  the  court  erred  in  sustain- 
ing the  cross-bill  of  defendants  and  granting 
relief  thereon. 

We  will  first  take  up  the  second  assignment. 
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It  will  be  observed  that  the  Indian  River 
Manufacturing  Company,  W.  M.  Dallam,  and 
Brigg  and  Heselton,  trustees,  in  their  several 
answers  to  the  cross-bill  as  amended,  denied 
many  of  the  material  allegations  thereof,  and 
especially  that  any  mistake  was  made  or 
omission  occurred  in  making  the  lease  to  F. 
M.  Wooten,  Walter  S.  McNalr,  and  Thomas  J. 
Wooten,  which  was  executed  by  Messrs.  Brigg 
and  Heselton  on  the  27th  day  of  November, 
1899.  The  denial  of  the  answer  in  these  par- 
ticulars in  direct  response  to  the  allegations 
of  the  cross-bill  are  specific  and  categorical, 
and  furthermore  they  set  out  in  detail  facts 
which,  If  true,  sustained  these  denialB.  Rep- 
lications were  filed  to  these  answers,  which 
were  not  under  oath,  and  under  the  rule  as 
laid  down  by  this  court  in  Lykes  v.  Beau- 
champ,  49  Fla.  333,  38  South.  603,  all  the 
material  matters  in  the  amended  cross-bill 
not  admitted  In  the  answers  were  put  in 
Issue,  and  it  devolved  on  the  complainant  In 
the  amended  cross-bill  to  prove  the  material 
allegations  thereof  by  at  least  a  preponder- 
ance of  the  evidence.  Great  stress  is  laid  In 
the  brief  of  the  appellees  upon  the  fact  that 
the  evidence  shows  W.  M.  Dallam,  the  grantor 
of  the  Indian  River  Manufacturing  Company, 
was  thoroughly  cognizant  of  the  terms  of 
the  agreement  between  F.  M.  Wooten  and 
W.  B.  Owen,  dated  the  24th  of  November, 
1899,  and  knew  that  Wooten  would  not  take 
a  lease  of  the  land  unless  the  right  to  cut 
and  remove  the  timber  was  Included  there- 
in. There  is  some  testimony  tending  to  show 
that  Dallam  knew  Wooten  wanted  the  right 
to  cut  and  remove  the  timber;  but,  on  the 
other  hand,  he  denies  all  knowledge  of  the 
contents  of  the  said  agreement  of  November 
24,  1899,  and  denies  that  he  ever  at  any  time 
consented  or  agreed  that  a  lease  should  be 
made  to  F.  M.  Wooten,  giving  him  the  right 
to  cut  and  remove  the  timber,  and  there  is 
testimony  sustaining  his  contention.  But 
when  we  come  to  the  answer  of  Brigg  and 
Heselton,  who  appear  to  have  been  the  trus- 
tees or  liquidators  of  the  company  who  made 
the  original  loan  of  money  to  Dallam  on  the 
property  In  dispute,  there  Is  no  evidence  in 
this  record  which  can  be  fairly  said  to  meet 
their  denial  that  a  mistake  or  omission  was 
made  In  drawing  up  the  lease  to  Wooten  and 
others  dated  27th  of  November,  1899.  It 
was  Incumbent  on  the  complainant  in  the 
cross-bill  to  overcome  this  denial  by  satis- 
factory evidence.  After  the  filing  of  their 
answer  and  the  replication  thereto,  no  tes- 
timony whatever  was  taken  by  the  complain- 
ant in  the  cross-bill  to  meet  the  Issue  thus 
presented  to  him.  He  seems  to  rely  entire- 
ly on  the  testimony  of  Mr.  W.  B.  Owen,  taken 
in  the  case  three  or  more  years  before  Brigg 
and  Heselton  were  made  parties  to  this  suit 
la  this  testimony  Mr.  Owen  says  generally 
tha*  he  had  authority  to  execute  the  agree- 
ment with  Wooten,  dated  November  24,  1899, 
but  does  not  state  how  he  received  such  au- 


thority, or  from  whom.  We  are  advised  by 
the  record  that  after  giving  this  testimony 
he  signed  the  answer  of  Brigg  and  Heselton 
to  the  amended  cross-bill  as  one  of  their  coun- 
sel, and  in  this  answer  they  specifically  deny 
he  had  from  them  any  such  authority,  and 
they  were  the  owners  of  the  land,  having 
bought  it  at  the  foreclosure  sale.  The  fact 
is  that  a  careful  reading  of  the  agreement  of 
November  24,  1899,  shows  that  Mr.  Owen  did 
not  therein  purport  to  have  any  authority 
to  make  a  binding  contract  with.  Wooten. 
He  had  acted  as  attorney  In  foreclosing  the 
mortgage,  and  possibly  regarded  himself  in 
some  sense  as  the  attorney  for  the  purchas- 
ers; but  It  is  perfectly  plain  that  William 
Moore  Angas  was  the  attorney  in  fact  and 
representative  of  Brigg  and  Heselton,  and 
not  Mr.  Owen.  The  lease  of  November  27, 
1899,  which  the  cross-bill  seeks  to  reform, 
was  not  drawn  by  Mr.  Owen,  but  seems  to 
have  been  drawn  by  an  attorney  who  repre- 
sented F.  M.  Wooten.  No  attempt  to  reform 
this  lease  was  ever  made  by  Wooten,  so  far 
as  the  record  shows,  until  after  the  original 
bill  was  filed  In  this  case  by  the  appellant, 
praying  that  he  be  enjoined  from  cutting  and 
removing  the  timber  from  the  land  in  ques- 
tion. 

In  the  case  of  L.  Home  et  aL  v.  J.  C.  Tur- 
ner Cypress  Lumber  Company  (decided  at 
this  term)  45  South.  1016,  this  court  has  re- 
iterated the  law  of  this  state  with  reference 
to  the  reformation  of  deeds  or  other  written 
instruments.  It  seems  to  be  established  In  a 
number  of  decisions  that,  while  equity  will 
reform  a  written  instrument  when  by  a  mis- 
take it  does  not  contain  the  true  agreement 
of  the  parties,  yet  it  will  only  do  so  when 
the  mistake  is  plain,  and  the  proof  full  and 
satisfactory.  The  writing  should  be  deemed 
to  be  the  sole  expositor  of  the  Intent  of  the 
parties  until  the  contrary  is  established  be- 
yond reasonable  controversy,  and'  in  such  cas- 
es the  burden  Is  upon  the  complainants  to  es- 
tablish the  facts  relied  on  for  reformation  by 
clear  and  satisfactory  evidence.  It  is  fur- 
ther held  that,  "to  reform  an  instrument  for 
a  mistake  in  writing,  it  must  be  shown  that 
the  reform  sought  is  according  to  the  agree- 
ment of  both  parties  at  the  time  the  Instru- 
ment was  written  and  the  mistake  made. 
When  an  instrument  is  written  as  one  party 
understands  it,  and  not  as  the  other  party 
understands  It,  there  is  no  ground  for  reform. 
A  reformation  cannot  make  a  new  instrument, 
which  the  parties  never  agreed  - to  make." 
Applying  these  principles  to  the  testimony 
and  evidence  In  the  case,  we  think  that  the 
complainants  in  the  amended  cross-bill  have 
signally  failed  to  show  that  Brigg  and  Hesel- 
ton ever  did  agree  to  give  to  the  said  com- 
plainants a  lease  to  the  lands  in  controversy, 
with  the  right  to  cut  and  carry  away  the 
wood  and  timber  on  said  lands.  The  lease  of 
November  27,  1899,  contains  no  such  provi- 
sion, and  the  answer  of  Brigg  and  Heselton 
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asserts  that  lease  to  be  the  only  one  they 
ever  agreed  to  make.  Under  the  authorities 
cited,  the  issue  thus  presented  Is  not  satis- 
factorily met  by  the  complainants  in  the 
cross-bill.  It  follows,  therefore,  that  the  de- 
cree for  a  reformation  of  said  lease  by  insert- 
ing those  words  was  unauthorized  and  is 
erroneous.  It  is  true  that  Brigg  and  Hesel- 
ton  did  uot  appeal  from  this  decree ;  but  the 
error  is  one  which  directly  affects  the  rights 
of  their  grantee,  Dallam,  and  of  his  grantee, 
the  appellant  In  this  case. 

We  come  now  to  consider  the  merits  of  the 
original  bill  in  this  case.  It  is  contended  by 
the  appellees  that  the  complainant  therein, 
the  Indian  River  Manufacturing  Company,  is 
a  fraudulent  corporation,  organized  under  the 
laws  of  New  Jersey,  and  Intended  to  evade 
the  requirements  of  our  own  laws  that  a  cor- 
poration shall  have  a  cash  capital  equal  to 
its  stock,  or  property  taken  at  a  just  valua- 
tion in  payment  for  stock,  and  therefore  it 
does  not  come  under  the  rule  of  comity  be- 
tween state  courts  that  a  corporation  organiz- 
ed under  the  laws  of  a  state  may  transact 
business  beyond  the  limits  of  the  state  which 
created  it;  that  it  is  not  entitled  to  sue  In 
this  state  and  Is  prohibited  by  the  public  pol- 
icy of  the  state  from  buying  and  selling  lauds 
hi  the  state. 

The  general  doctrine  In  the  United  States 
Is  that  by  the  law  of  comity  the  courts  of 
a  state  will  entertain  a  suit  brought  by  a 
foreign  corporation  (8  Cook  on  Corporations 
[5th  Ed.]  f  757),  and  also  that  foreign  cor- 
porations created  in  one  of  them  may  acquire, 
hold,  and  transfer  land  in  another  (2  Cook  on 
Corporations  [5th  Ed.]  g  695).  We  know  of 
no  statute  in  this  state,  nor  of  any  public 
policy,  which  denies  to  foreign  corporations 
these  rights  and  privileges.  We  have  exam- 
ined the  evidence  offered  fn  this  connection, 
and  so  far  as  we  can  judge  the  complainant 
corporation  seems  to  have  been  organized  in 
accordance  with  the  laws  of  New  Jersey,  and 
there  is  nothing  to  show  that  in  organizing 
there  was  any  fraud  committed,  or  any  eva- 
sion of  the  laws  of  New  Jersey.  There  is  no 
question  in  this  case  of  the  liability  of  the 
individual  stockholders  to  creditors.  The  sole 
question  Involved  is  the  right  of  the  corpora- 
tion to  protect  real  estate  from  trespass,  wbich 
has  been  conveyed  to  it  by  deed.  Our  Legis- 
lature does  not  prohibit  such  a  suit,  and  we 
do  not  feel  justified  in  saying  that  the  com- 
plainant corporation  has  no  right  to  sue. 
Demarest  v.  Flack,  128  N.  T.  205,  28  N.  E. 
645,  13  L.  R.  A.  854. 

The  equity  of  the  bill  Is  not  questioned  by 
demurrer,  and  the  evidence  shows  that  the 
trespasses  of  which  it  complains  were  com- 
mitted by  the  defendants  named  in  the  bill. 
It  seems  to  us  that  the  complainants  in  the 
original  bill  are  entitled  to  the  relief  therein 
prayed  for. 

The  decree  appealed  from  is  reversed,  with 
directions  that  the  cross-bill  be  dismissed,  and 
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the  cause  remanded  for  further  proceedings. 
The  costs  in  the  cause  are  to  be  paid  by  the 
appellees. 

TAYLOR  and  PARKHILL,  JJ.,"  concur. 

SHACKLE  FORD,  C.  J.,  and  WHITFIELD, 
J.,  concur  In  the  opinion. 

COCKRELL,  X,  disqualified. 


(121  La.) 
No.  16,889. 

BARBER  ASPHALT  PAVING  CO.  v.  ST. 
LOUIS  CYPRESS  CO.,  Limited. 

(Supreme  Court  of  Louisiana.    March  80, 
1908.) 

Sales  —  Conditional  Sales  —  Retention  of 
Title. 

A  so-called  conditional  sale,  or  sale  by 
which  the  vendee  is  to  become  at  once  uncondi- 
tionally bound  for  the  price,  and  the  vendor  is  to 
continue  to  be  owner  of  the  property  until  the 
price  is  paid,  is  not  possible  under  the  laws  of 
this  state.  A  petition  wherein  the  vendor  under 
such  a  contract  claims  the  ownership  of  the 
property  sold  shows  no  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  g§  1336-1352.] 

(Syllabus  by  the  Court.) 

Case  Certified  from  Court  of  Appeal,  Parish 
of  Iberville. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  the  St  Louis  Cypress  Company, 
Limited.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Case  certified  by  Court  of  Appeal. 
Instruction  that  petition  shows  no  cause  of 
action. 

White  &  Thornton  &  Holloman  and  Paul 
Geddes  Borron,  for  appellant  Edward  Blount 
Talbot,  for  appellee. 

PROVOSTY,  J.  Asking  for  instructions, 
the  Court  of  Appeal  of  the  First  circuit  for 
the  parish  of  Iberville  submits  to  this  court 
the  question  whether  a  cause  of  action  is 
shown  by  a  petition  wherein  the  petitioner 
claims  the  ownership  of  a  steam  shovel,  al- 
leging that  petitioner  sold  the  same  to  one 
Hoyt  for  $1,200,  payable  one-fourth  cash  and 
balance  In  three  equal  instalments  at  30,  60, 
and  90  days,  with  a  stipulation  that  the  prop- 
erty should  remain  petitioner's  until  final  pay- 
ment; and  that  Hoyt  paid  the  cash  part  of 
the  price;  but  that,  without  having  paid  the 
credit  part,  he  sold  the  shovel  to  the  defend- 
ant. 

The  contention  for  the  petitioner  is  that 
under  the  express  terms  of  the  contract  the 
payment  of  the  entire  price  was  a  condition 
precedent  to  Hoyt's  becoming  owner,  and  that 
inasmuch  as  the  condition  was  never  fulfilled 
he  never  became  owner,  and,  in  consequence, 
the  sale  to  defendant  was  of  the  property  of 
another,  and  null. 

Tbe  contention  of  defendant  Is  that  Hoyt 
became  owner  notwithstanding  the  express 
stipulation  to  the  contrary. 
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The  object  which  the  parties  desired  to  ac- 
complish by  this  contract  Is  obvious.  Hoyt 
desired  to  have  the  steam  shovel,  and  plain- 
tiff desired  to  have  the  price  of  it  That  is 
to  say,  they  desired  to  enter  Into  a  contract 
by  which  plaintiff  should  give  the  steam 
sbovel  to  Hoyt,  and  Hoyt  should  give  plaintiff 
the  price ;  or,  in  other  words,  they  desired  to 
enter  Into  a  contract  of  sale;  which  is  de- 
fined by  the  Code  to  be  "an  agreement  by 
which  one  gives  a  thing  for  a  price  in  current 
money,  and  the  other  gives  the  price  in  order 
to  have  the  thing  Itself."  Article  2439. 

In  order  that  there  should  be  a  giving  in 
the  sense  of  this  article,  or,  in  other  words,  in 
order  that  there  should  be  a  sale,  it  Is  not 
necessary  that  the  thing  which  forms  the  ob- 
ject of  the  sale  should  be  actually  delivered 
or  the  price  paid.  This  is  explained  In  an- 
other article  of  the  Civil  Code: 

"Art  2456.  The  sale  is  considered  to  be 
perfect  between  the  parties,  and  the  property 
is  of  right  acquired  to  the  purchaser  with  re- 
gard to  the  seller,  as  soon  as  there  exists  an 
agreement  for  the  object  and  for  the  price  there- 
of, although  the  object  has  not  yet  been  de- 
livered, nor  the  price  paid." 

Plaintiff  did,  however,  actually  deliver  the 
property,  and  Hoyt  paid  a  part  of  the  price. 
Nothing  Is  said  In  the  petition  concerning 
possession,  but  from  the  fact  that  plaintiff  is 
suing  for  possession  and  is  not  complaining  of 
defendant's  having  acquired  possession  by  un- 
due means,  the  Implication  is  that  possession 
was  delivered  by  plaintiff  to  Hoyt  and  by 
Hoyt  to  defendant,  and  that  these  deliveries 
were  In  pursuance  of  the  two  contracts  of 
sale. 

Had  Hoyt  paid  the  entire  price  in  cash,  no 
difficulty  would  have  arisen  in  connection  with 
this  transaction.  But  he  was  either  unable  or 
unwilling  to  do  this,  and  the  sale  was  made 
to  him  partly  on  credit,  and  the  plaintiff 
company  stipulated  that  it  should  continue  to 
be  owner  of  the  property  until  the  entire 
price  should  have  been  paid.  The  purpose 
of  adding  this  stipulation  is  as  obvious  as  that 
of  entering  Into  the  contract  It  was  simply 
and  purely  to  procure  greater  security  to 
plaintiff  for  the  payment  of  the  price,  and 
merely  by  way  of  an  accessory  agreement — 
precisely  as  a  mortgage  would  have  been  stip- 
ulated If  the  property  had  been  real  estate  on 
which  it  would  have  been  possible  to  give  a 
mortgage. 

The  plaintiff  company  Is  not  now  suing  to 
set  aside  the  contract,  or  in  disaffirmance  of 
It ;  it  has  not  offered,  and  is  not  now  offering, 
to  return  the  money  received;  its  position  Is 
that  the  contract  can,  and  should,  be  enforced 
as  made — that  Is  to  say,  that  Hoyt  should  owe 
the  price  without  having  ever  become  the  own- 
er of  the  thing;  and  that  It,  plaintiff  company, 
should  be  held  to  have  continued  to  be  owner 
of  the  thing  and  yet  to  have  become  the  cred- 
itor of  Hoyt  for  the  price. 

Such  a  contract  appears  to  us  to  be  legally 
impossible.  But  we  must  acknowledge  that  it 
lias  been  sustained  by  the  Supreme  Courts  of 


a  great  many,  If  not  of  all,  of  the  other 
states,  and  has  been  given  recognition  In  one 
case  by  this  court  and,  In  a  measure,  has  been 
approved  by  the  Supreme  Court  of  the  United 
States. 

The  decision  of  this  court  to  which  we  have 
reference  Is  that  In  the  case  of  Baldwin  v. 
Young,  47  La.  Ann.  1466, 17  South.  883,  where 
such  a  stipulation  of  continued  ownership  was 
given  effect  It  may  be  well  to  add,  however, 
that  In  that  case  the  question  of  the  validity 
of  such  a  stipulation  was  not  put  at  Issue,  and 
was  not  discussed;  the  court  expressly  and 
significantly  stated,  In  the  course  of  the  opin- 
ion, that  there  was  In  the  case  "no  controversy 
on  the  question  of  the  ownership  of  the 
heater.'* 

In  the  cases  of  Bulkley  v.  Whlted  &  Wheless, 
104  La.  125,  28  South.  922,  Adams  Mach.  Co. 
v.  Newman,  107  La.  702,  82  South.  38,  and 
Foreman  v.  Mace,  111  La.  28,  35  South.  372, 
the  court  pronounced  against  the  efficacy  of 
such  a  stipulation. 

In  the  first  of  these  cases,  the  facts  were 
that  Bulkley  had  agreed  to  sell,  and  Whlted  & 
Wheless  to  buy,  certain  shares  of  stock,  part 
cash  and  part  credit,  the  credit  part  to  be 
evidenced  by  interest-bearing  notes  of  the  pur- 
chaser maturing  at  fixed  Intervals,  with  the 
stipulation  that  the  title  to  the  stock  was  to 
remain  In  the  vendor  until  the  purchase  price 
was  fully  paid,  and  should  continue  to  stand 
on  the  books  of  the  company  In  the  name  or 
the  vendor,  and  that  "for  the  mutual  protec- 
tion of  the  parties"  the  stock,  as  well  as  the 
notes  given  for  the  purchase  price,  were  to 
be  placed  in  escrow,  the  stock  to  be  delivered 
to  the  purchaser  after  full  payment  of  the  pur- 
chase price,  and  not  otherwise;  default  on 
any  one  of  the  notes  to  cause  all  those  yet 
unpaid  to  become  exigible,  and  In  that  con- 
tingency the  vendors  to  have  the  right  to 
sell  the  stock,  and  with  the  price  thus  obtained 
to  pay  the  notes,  any  surplus  to  belong  to  the 
purchaser.  It  was  further  stipulated  that  the 
dividends  accruing  on  the  stock  should  be  In 
like  manner  placed  In  escrow,  "and  shall  be 
held  like  the  other  security  for  the  payment  of 
the  purchase  notes."  The  notes  were  duly 
executed,  and  both  they  and  the  stock  were 
placed  In  escrow  as  agreed.  Later,  Bulkley 
sought  to  exercise  the  right  of  a  stockholder, 
founding  himself  on  his  continued  ownership 
of  the  stock.  The  court  said:  "The  disputed 
point  in  this  litigation  is  whether  relators  are 
stockholders  or  not.  Relators  deny  that  they 
have  sold  their  stock.  They  contend  that  the 
contract  is  an  agreement  to  sell  or  condition- 
al sale."  The  court  held  that  the  contract  was 
a  sale,  and  that  the  ownership  had  passed. 
The  court  said: 

"Parties  are  at  liberty  to  make  contracts  so 
long  as  they  are  legal,  and  to  agree  to  accidental 
stipulations ;  but  where  they  actually  make  a 
contract  with  fixed  legal  essentials  they  are 
powerless  to  control  the  legal  effect  of  the  con- 
tract itself.  The  contract  being  made,  the  law 
governs  its  results"— citing  CooTey  v.  Broad,  29 
La.  Ann.  347,  29  Am.  Rep.  332,  and  Herryford 
v.  Davis,  102  U.  S.  235,  26  L.  Ed.  16a 
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In  the  case  of  Adams  Mach.  Co.  t.  Newninu, 
107  La.  702.  32  South.  38,  the  facts  were  that 
the  plaintiffs  had  sold  certain  machinery,  part 
cash  and  part  on  a  credit  represented  by  in- 
terest-bearing notes  of  the  purchaser  maturing 
at  fixed  intervals,  and  the  machinery  had  been 
installed  by  their  vendee  on  his  plantation, 
and  the  plantation,  with  the  machinery  on 
it.  had  been  subsequently  mortgaged  to  the 
defendant,  and  the  defendant  had  foreclosed 
his  mortgage  and  bought  the  plantation,  in- 
cluding the  machinery.  Plaintiffs  contended 
that  their  sale  of  the  machinery  had  been 
conditional  upon  payment  of  the  price,  and 
that  the  price  had  never  been  paid,  and  that 
consequently  they  had  continued  to  be  owners. 
The  contract  of  the  plaintiff  with  their  vendee 
recited  that  the  vendee  owed  them  certain ' 
notes  given  for  the  purchase  price  of  the 
machinery,  and  that  to  secure  the  payment 
of  the  notes  the  vendee  put  the  machinery  in 
the  hands  of  a  trustee  named  In  the  contract, 
and  that  In  case  of  default  on  any  one  of  the 
notes,  then  all  the  unpaid  notes  were  to  be- 
come exigible,  and  that  the  trustee  should  sell 
the  machinery,  and  with  the  price  thus  obtain- 
ed should  pay  the  notes  and  give  the  vendee 
any  balance  that  might  remain.  Said  the 
court:  "The  contract  is  a  present  sale  intend- 
ed to  be  and  actually  accompanied  by  posses- 
sion on  the  part  of  the  purchaser.  •  *  • 
It  is  Impossible  for  a  contract  to  be  at  one 
and  the  same  time  a  contract  of  entirely  dif- 
ferent and  conflicting  characteristics.  •  •  • 
It  was  beyond  the  power  of  plaintiffs  to  make 
a  contract  of  absolute  sale  of  the  machinery, 
and  withdraw  from  such  sale  the  effects  fixed 
and  flowing  from  it  by  virtue  of  the  law  it- 
self." 

In  the  case  of  Foreman  v.  Mace,  111  La.  28, 
35  South.  372,  the  plaintiff  had  sold  defendant 
a  logging  contract  and  a  logging  outfit  for 
carrying  out  the  contract,  and  defendants  had 
obligated  themselves  to  carry  out  the  contract. 
The  sale  was  all  on  credit,  and  Interest-bear- 
ing notes  were  given  for  the  price,  maturing 
at  fixed  intervals.  There  was  not  a  separate 
price  for  the  logging  contract  end  the  outfit, 
but  a  lump  price  for  both.  There  was  a  stip- 
ulation that  in  case  of  failure  on  the  part  of 
the  purchasers  to  carry  out  fully  the  logging 
contract  or  to  pay  promptly  any  of  the  notes, 
all  the  unpaid  notes  should  become  exigible, 
and  the  vendors  should  have  the  option  either 
to  enforce  payment  of  the  notes,  or  to  take 
back  the  logging  outfit  and  carry  out  the  con- 
tract, and  in  the  latter  event  any  sums  paid 
by  the  purchasers  should  be  forfeited  by  way 
of  liquidated  damages.  The  suit  was  on  the 
notes,  and  the  defense  was  that  they  were  not 
due  because  there  had  been  no  sale.  The 
court  held  that  the  contract  was  a  sale,  and 
that  the  price  was  due.  The  case  really  pre- 
sented no  difficulty,  since,  In  all  such  cases  of 
conditional  sales,  the  option  is  left  with  the 
vendor  to  treat  the  transaction  as  an  absolute 
sale. 

In  the  cases  of  Bulkley  v.  W  hi  ted  ft  W  he- 


less  and  Adams  Mach.  Co.  v.  Newman  this 
court  founded  itself  In  a  great  measure  upon 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  the  case  of  Ilerryford  v. 
Davis,  102  U.  S.  233,  26  L.  Ed.  160. 

The  contract  in  that  case  was  in  Its  ter- 
minology a  mere  lease,  and  the  notes  were 
said  to  have  been  executed  for  the  hire  of 
the  property,  which  consisted  of  a  lot  of  rail- 
road cars.  The  lessee  was  to  have  the  right 
to  purchase  the  cars  at  any  time  before  the 
maturity  of  the  last  note,  by  paying  all  the 
notes ;  but  In  the  meantime  was  to  be  a  mere 
lessee,  with  "no  right,  title,  claim,  or  Inter- 
est" in  the  cars,  "except  as  to  their  use  or 
hire."  The  case  arose  upon  the  seizure  of 
the  cars  at  the  suit  of  a  creditor  of  the  ven- 
dee or  lessee;  and  the  vendor  or  lessor  en- 
Joined  the  seizure  claiming  ownership.  The 
court  held  that  the  contract  was  a  tale.  The 
court  said: 

"What,  then,  is  the  true  construction  of  the 
contract?  The  answer  to  this  question  is  not 
to  be  found  in  any  name  which  the  parties  may 
have  given  to  the  instrument,  and  not  alone  in 
any  particular  provision  it  contains  disconnected 
from  all  others,  but  in  the  ruling  intention  of 
the  parties,  gathered  from  all  the  language  they 
have  used.  It  is  the  legal  effect  of  the  whole 
that  is  to  be  sought  for.  The  form  of  the  in- 
strument is  of  little  account.  Though  the  con- 
tract industriously  and  repeatedly  spoke  of  loan- 
ing the  cars  to  the  railroad  company  for  hire  for 
four  months,  and  delivering  them,  for  use  for 
hire,  it  is  manifest  that  no  mere  bailment  for 
hire  was  intended.  No  price  for  the  hire  was 
mentioned  or  alluded  to,  and,  in  every  bailment 
or  letting  for  hire,  a  price  or  compensation  for 
the  hire  is  essential.  •  *  •  One  of  these  notes 
fell  due  only  nine  days  after  the  cars  were  de- 
livered, and  both  the  others  before  the  expira- 
tion of  four  months  from  the  agreement.  The 
notes  were  to  be  collected  at  maturity,  and  thus 
it  was  contemplated  that,  before  the  end  of 
four  months,  the  manufacturing  company  should 
have  in  hand  in  cash  the  full  value  or  price  of 
the  cars.  It  is  needless  to  say  that  all  this  is 
totally  inconsistent  with  the  idea  that  -the  par- 
ties intended  a  mere  letting  or  bailment  for 
hire." 

The  court  then  recites  the  clause  by  which 
the  lessee  was  to  have  the  right  to  purchase, 
the  cars  in  the  meantime  were  to  remain  the 
property  of  the  lessor  or  vendor,  and  then 
continues : 

"If  this  were  all,  it  would  necessarily  be  held 
that  a  conditional  sale  was  intended.  But  it 
is  not  all.  It  Is  quite  unmeaning  for  parties  to 
a  contract  to  say  it  shall  not  amonnt  to  a 
sale,  when  it  contains  every  element  of  a  sale, 
and  transmission  of  ownership.  This  part  of 
the  contract  is  to  be  construed  in  connection 
with  the  other  provisions,  so  that  if  possible, 
or  so  far  as  is  possible,  they  all  may  harmonize. 
Thus  construed,  it  is  quite  plain  these  stipula- 
tions were  inserted  to  enable  the  manufacturing 
company  to  enforce  payment,  not  of  any  rent 
or  hire,  but  of  the  selling  price  of  the  cars  for 
which  the  company  took  the  notes  of  the  rail- 
road company.  They  were  intended  as  addi- 
tional security  for  the  payment  of  the  debt  the 
latter  company  assumed.  This  is  shown  most 
clearly  by  the  other  provisions  of  the  contract. 
The  notes  became  the  absolute  property  of 
the  vendors.  As  has  been  stated,  they  all  fell 
due  within  four  months,  and  it  was  expected 
they  would  be  paid.  The  vendors  were  expressly 
allowed  to  collect  them  at  their  maturity,  and 
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it  was  agreed  that  whatever  sums  should  be 
collected  on  account  of  them  should  be  retained 
by  the  vendors  for  their  own  use. 

"No  part  of  the  money  was  to  be  returned 
to  the  railroad  company  La  any  event,  not  even 
if  the  cars  should  be  returned.  On  the  contrary, 
it  was  stipulated  expressly  that  if  the  manu- 
facturing company  should  elect  to  take  the  cars 
into  their  own  possession  which  they  reserved 
the  right  to  do  in  case  of  default  of  payment  of 
the  notes,  the  property  should  be  sold,  and  of 
the  net  amount  realized  from  the  sale,  so  much 
as  should  be  needed  to  make  the  amount  re- 
maining due  and  unpaid  on  the  promissory  notes, 
with  the  interest  that  might  have  accrued  there- 
on, should  be  retained  Dy  the  manufacturing 
company,  and  the  surplus,  if  any,  should  be  paid 
over  to  the  railroad  company. 

"What  was  this  but  treating  the  notes  given 
for  the  sum  agreed  to  be  the  price  of  the  cars 
as  a  debt  absolutely  due  to  the  vendors?  What 
was  it  but  treating  the  cars  as  a  security  for 
the  debt?  And  why  stipulate  that  the  surplus 
which  might  be  obtained  from  the  sale  of  the 
can,  after  taking  them  back,  beyond  what  was 
needed  to  pay  the  unpaid  part  of  the  debt,  should 
be  paid  over  to  the  railroad  company,  if  that 
company  was  not  the  owner  of  the  cars,  even 
while  they  were  in  the  possession  of  the  other 
company,  and  had  not  even  then  what  might  be 
called  an  equity  of  redemption?" 

To  our  minds  the  reasoning  here  is  unan- 
swerable ;  and  In  our  humble  opinion  the 
subsequent  decision  of  the  same  high  tribunal 
in  the  case  of  Harkness  v.  Russell,  118  U.  S. 
663,  7  Sup.  Ct  51,  30  L.  Ed.  285,  founded 
exclusively  upon  authority,  and  not,  as  In  the 
prior  decision,  upon  an  analysis  and  applica- 
tion of  the  essential  legal  principles  involved 
in  such  a  matter,  is  not  near  so  satisfactory. 
Be  that,  however,  as  it  may,  in  this  subse- 
quent decision  the  court  held  such  a  stipula- 
tion of  continued  ownership  to  be  perfectly 
valid,  and  gave  full  effect  to  it  The  latter 
decision  did  not  purport  to  overrule  the  form- 
er; and  in  the  still  subsequent  case  of  Chi- 
cago, etc.,  v.  Merchants'  Bank,  136  U.  S.  281, 
10  Sup.  Ct  1002,  34  L.  Ed.  353,  the  court  un- 
dertook- to  reconcile  the  two  decisions  by  say- 
ing that  in  Harkness  v.  Russell  "the  agree- 
ment was  upon  the  express  condition  that  nei- 
ther the  title,  ownership,  nor  possession  of 
the  engine  and  sawmill  which  was  the  sub- 
ject of  the  transaction  should  pass  from  the 
vendor  until  the  note  given  by  the  vendee  for 
the  stipulated  price  was  paid." 

In  this  last-mentioned  case  the  court  held 
the  sale  to  have  been  absolute,  and  the  sole 
effect  of  the  stipulation  of  continued  owner- 
ship to  have  been  to  create  a  mortgage.  The 
court  said: 

"The  agreement  that  the  title  should  remain 
in  the  payee  until  the  notes  were  paid— it  being 
expressly  stated  that  they  were  given  for  the 
price  of  the  cars  sold  by  the  payee  to  the  maker, 
and  were  secured  equally  and  ratably  on  the 
property — is  a  short  form  of  chattel  mortgage. 
The  transaction  is,  in  legal  effect,  what  it  would 
have  been  if  the  maker,  who  purchased  the  cars, 
had  given  a  mortgage  back  to  the  payee,  securing 
the  notes  on  the  property  until  they  were  all 
fully  paid.  The  agreement,  by  which  the  vendor 
retains  the  title  and  by  which  the  notes  are  se- 
cured on  the  cars,  is  collateral  to  the  notes,  and 
does  not  affect  their  negotiability.  It  does  not 
qualify  the  promise  to  pay  at  the  time  fixed, 
iny  more  than  would  be  done  by  an  agreement, 
jf  the  same  kind,  embodied  in  a  separate  in- 


strument, in  the  form  of  a  mortgage.  So  far 
as  the  notes  upon  their  face  show,  the  payee  did 
not  retain  possession  of  the  cars,  but  possession 
was  delivered  to  the  maker.  The  marks  on  the 
cars  showed  that  they  were  to  go  into  the  pos- 
session of  the  maker,  or  of  its  transferee,  to  be 
used.  The  suggestion  that  the  maker  could  not 
have  been  compelled  to  pay  if  the  cars  had  been 
destroyed  before  the  maturity  of  the  notes  is 
without  any  foundation  upon  which  to  rest 
The  agreement  cannot  properly  be  so  construed. 
The  cars  having  been  sold  and  delivered  to  the 
maker,  the  payee  had  no  interest  remaining  in 
them  except  by  way  of  security  for  the  payment 
of  the  notes  given  for  the  price.  The  reservation 
of  title  as  security  for  such  payment  was  not 
the  reservation  of  anything  in  favor  of  the 
maker,  but  was  for  the  benefit  of  the  payee,  and 
all  subsequent  holders  of  the  paper.  The  prom- 
ise of  the  maker  was  unconditional." 

In  the  case  of  Segrist  v.  Crabtree,  131  U. 
S.  292,  9  Sup.  Ct.  689,  33  L.  Ed.  127,  the  same 
court,  dealing  with  such  a  conditional  sale,  , 
and  referring  to  the  vendors,  said : 

"The  court  below  properly  held  that  they 
could  not  rightfully  retake  the  cattle  while  they 
retained  the  notes." 

There  can  be  no  doubt  then,  that  the  Su- 
preme Court  of  this  state  has  pronounced 
against  the  validity  of  such  a  stipulation  of 
continued  ownership,  and  that  the  Supreme 
Court  of  the  United  States  is  in  a  measure 
committed  to  the  view  that  the  effect  of  such 
a  stipulation  is  not  to  prevent  the  title  from 
passing  to  the  purchaser,  but  merely  to  create 
a  mortgage  back  to  the  vendor.  A  contract 
of  the  latter  kind  is,  as  a  matter  of  course, 
not  possible  under  our  law,  since  our  law 
does  not  recognize  the  validity  of  a  mortgage 
on  movables — that  Is  to  say,  of  a  contract 
as  an  effect  of  which  the  movable  which  forms 
the  subject  of  the  contract  may  be  followed 
Into  the  hands  of  third  persons. 

The  essentials  of  a  sale  are:  A  thing, 
the  property  in  which  Is  transferred  from 
the  seller  to  the  buyer;  and  a  price  in  mon- 
ey paid  or  promised.  BenJ.  on  Sales,  p.  2; 
Civ.  Code,  art  2439.  It  follows  from  this 
that  to  suppose  a  sale  without  a  transfer 
of  the  property  In  the  thing  which  forms  the 
object  of  the  sale  is  simply  to  suppose  an 
impossibility.  Either,  therefore,  the  owner- 
ship of  this  shovel  was  transferred  to  Hoyt 
and  the  stipulation  of  continued  ownership 
must  be  disregarded,  or  else  there  was  no 
sale  made  to  him.  The  latter  supposition 
is  inadmissible;  because  not  only  the  alle- 
gation Is  that  there  was  a  sale  made,  but  the 
plaintiff  company  has  in  its  pocket  a  part  of 
the  price,  and  is  not  offering  to  restore  it 
The  rule  in  the  Interpretation  of  contracts 
is  that  any  stipulation  which  is  found  to  be 
inconsistent  "with  the  Intention  of  the  par- 
ties as  collected  from  the  whole  Instrument" 
must  be  disregarded.  9  Cyc.  583.  In  this 
case  the  manifest  intention  of  the  parties 
was  that  there  should  be  a  sale*  and  the  stip- 
ulation of  continued  ownership  is  inconsist- 
ent with  that  intention. 

The  learned  counsel  for  plaintiff  suggest 
that  the  sale  was  under  a  suspensive  condl- 
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tlon,  or  condition  precedent,  the  condition 
being  the  payment  of  the  price;  and  that  a 
8a  le  under  a  suspensive  condition  does  not 
transfer  the  ownership  until  the  condition 
is  accomplished.  But  the  sale  cannot  have 
been  under  a  suspensive  condition;  since  a 
sale  of  that  kind  has  no  effect  or  operation, 
and  the  present  sale  had  an  effect  or  opera- 
tion— it  had  the  effect  or  operation  of  making 
Hoyt  debtor  of  the  price,  and  entitled  to  the 
possession  of  the  property. 

The  reason  why  a  sale  under  a  suspensive 
condition  does  not  transfer  the  ownership  is 
that  it  is  not  a  sale.  If  it  was  a  sale,  it 
would  transfer  the  ownership;  because  a 
sale  Is  a  transfer  of  ownership,  and  It  is  noth- 
ing else.  The  expression  "to  sell,"  and  the 
expression  "to  transfer  property  for  a  price 
in  money,"  are  convertible ;  and,  as  a  conse- 
quence, it  is  no  more  possible  to  sell  without 
transferring  ownership  than  It'  is  possible 
to  sell  without  selling,  or  to  transfer  owner- 
ship without  transferring  ownership,  or  to  do 
any  other  thing  without  doing  it  When  a 
sale  is  made  under  a  suspensive  condition, 
there  is  no  sale  until  the  condition  has  been 
fulfilled.  There  is  merely  a  contract  that 
there  shall  be  a  sale  when  the  condition  is 
fulfilled. 

Article  2021  of  the  Code  says  that  an  ob- 
ligation under  a  suspensive  condition  "can- 
not take  effect,"  and  article  2043,  that  it 
"cannot  be  executed,"  until  after  the  hap- 
pening of  the  event  upon  which  It  depends. 
By  this  is  meant  that  the  obligation  cannot 
have  any  effect  whatever,  for  any  purpose; 
in  other  words,  that,  strictly  or  logically 
speaking,  it  does  not  exist 

From  the  days  of  Justinian,  the  civilians 
have  recognized  that  an  obligation  contract- 
ed under  a  suspensive  condition,  or  condi- 
tion precedent,  does  not  exist  before  the  ful- 
fillment of  the  condition : 

"Sub  conditione  etipulatio  fit,  cum  in  aliquem 
causam  differtur  obligatio,  nt,  si  aliquid  factum 
fuerit,  vel  nop  fuerit,  committatur  stipulatio; 
veiuti,  si  Titius  consul  factus  fuerit,  quinque 
aureos  dare  spondee?  Si  quia  ita  stipuletur,  si 
in  capitolium  non  ascendero,  dare  spondes? 
peride  erit,  ac  si  stipulatus  esset,  cum  morietur, 
dare  sibi.  Ex  conditional!  stipulatione  tantum 
spes  est  debitum  iri;  eamque  ipsam  spem  in 
hseredem  transmittimus,  si,  priusquam  conditio 
pxistat,  mors  nobis  contigerit."  Institutes,  Lib. 
III.  Tit.  xvi,  f  iv. 

We  have  transcribed  the  foregoing  from 
Cooper's  Justinian  (1st  Ed.)  p.  250,  where 
the  text  is  translated  as  follows: 

"A  stipulation  is  conditional,  when  an  obliga- 
tion is  referred  to  an  accident,  and  depends  upon 
some  thing  to  happen  or  not  to  happen,  before 
the  stipulation  can  take  effect ;  for  instance,  do 
you  promise  to  Day  me  five  aurei,  if  Titius  be 
made  consul?  Or  do  you  promise  to  pay  me 
five  aurie,  if  I  do  not  ascend  the  capitol?  which 
last  stipulation  is  in  effect  the  same,  as  if  he 
bad  stipulated  that  five  aurei  should  be  paid 
to  him  at  the  time  of  his  death.  It  is  to  be 
observed  that,  in  every  conditional  stipulation, 
there  is  only  a  hope  that  the  thing  stipulated 
will  become  due;  and  this  hope  a  man  trans- 
mits to  his  heirs,  if  he  die  before  the  event  of 
the  condition." 


This  translation  Is  more  elegant  than  ac- 
curate. The  following  would  be  a  closer 
rendering  of  the  text: 

"A  stipulation  is  made  under  a  condition 
when  the  obligation  is  referred  (subordinated) 
to  some  event,  in  such  a  way  that  the  stipula- 
tion will  take  effect  if  something  is  done  or  is 
not  done;  for  instance,  do  you  promise  to  give 
me  five  aurei  if  Titius  is  named  consul?  If  one 
stipulates  as  follows:  Do  you  promise  to  give 
five  aurei  if  I  do  not  ascend  the  capitol?  it 
will  be  as  if  the  person  had  stipulated  that  the 
five  aurei  should  be  given  him  at  the  time  of 
his  death.  From  the  conditional  stipulation 
there  is  (results)  only  a  hope  that  there  shall 
be  a  debt  (that  a  debt  shall  come  into  exist- 
ence) and  we  transmit  this  hope  to  our  heirs  if 
death  strikes  us  before  the  condition  is  realized.'" 

Thus  it  is  seen  that  in  such  a  case  the 
debt,  or,  in  other  words,  the  contract,  or  the 
sale,  does  not  come  Into  existence  until  the 
happening  of  the  condition;  and  that  in  the 
meantime  there  is  only  a  hope  that  it  will 
come  into  existence. 

"Qua  (conditio)  existente,  nascitur  obligatio; 
deficiente,  nulla  constituitur."  Cujas,  L.  71,  ff. 
De.  Cond.  et  Demonstr.  "The  condition  exist- 
ing, or  being  accomplished,  the  obligation  is 
born ;  it  defaulting  (failing  of  accomplishment), 
there  is  no  obligation." 

"La  condition  suspensive  affecte  rexistence 
mtae  de  l'obligation,  ou  de  la  disposition." 
"The  suspensive  condition  affects  the  very  exist- 
ence of  the  obligation  or  disposition."  A.  Car- 
pentier  et  Du  Saint,  Rep.  de  Droit  Francais, 
vol.  13,  p.  139,  No.  155. 

"The  suspensive  condition  suspends  the  very 
existence  of  the  obligation."  Mourlon,  Com.  on 
art.  1168-1181  C.  N. 

"La  condition  suspensive  est  celle  &  la  realisa- 
tion de  laquelle  est  subordonnee  la  naissance 
d'un  droit.  Baudry-Lacantinerie  et  Barde, 
Traits  de  Droit  Civil,  des  Obligations,  vol.  2, 
p.  13,  No.  772. 

"The  suspensive  condition  is  that  to  the  reali- 
zation of  which  is  subordinated  the  birth  of  a 
right."  Baudry-Lacantinerie  et  Barde,  Obliga- 
tions, vol.  2,  p.  13,  No.  772. 

"Envisagees  au  point  de  vue  des  effets  qu'elles 
sont  destmees  a  produires,  les  conditions  se 
divisent  en  suspensives  et  resolutoires:  selon 
que  les  parties  ont  voulu  faire  dependre  d'un 
evenement  futur  et  incertain, .  Boit  la  formation 
d'un  rapport  juridique,  soit  son  aneantissement 
ou  sa  resolution.  (C.  civ.,  art.  1168).  Aubry 
et  Rau,  t.  4,  p.  60,  8  302."  A.  Carpentier,  G. 
F.  Du  Saint  Repertoire  du  Droit  Francais,  vol. 
13,  p.  139,  No.  154. 

"Looked  at  from  the  standpoint  of  the  effects 
they  are  destined  to  produce,  conditions  divide 
themselves  into  the  suspensive  and  the  resolu- 
tory accordingly  as  the  intention  of  the  parties 
has  been  that  what  shall  be  dependent  upon 
the  future  and  uncertain  event  shall  be  the  for- 
mation of  a  juridical  relation  or  the  dissolution, 
or  resolution,  of  such  a  relation." 

"La  condition  est  une  evenement  futur  et  in- 
certain  duquel  on  fait  dependre  l'existence  du 
lien  juridique  ou  de  l'obligation,  ou  plutot  c'est 
une  espece  de  restriction  qui  rattache  l'existence 
d'un  rapport  juridique  ft  un  evdnement  futur 
et  incertain.  J.  G.  Obligat.,  1099.  En  ce  sens: 
Pothier,  Traite  des  Obligat  n°  199 ;  Demolom- 
be,  t.  25,  n°  278;  Demante  et  Colmet  de  San- 
terre,  2d  edit.,  t.  5,  n°  84  bis:  Larombiere,  t 
2,  art  1168,  n°  1;  Laurent  t  17.  n°  35;  Hug, 
t.  7,  n°  240;  Baudry-Lacontinerie  et  Barde,  t. 
2,  Nos.  743  et  seq."  Dalloz  Codes  Annote  Nou- 
veau  Code  Civil  111,  p.  2,  No.  27. 

"A  condition  is  a  future  and  uncertain  event 
upon  which  is  made  to  depend  the 'existence  of 
a  juridical  tie  or  obligation,  or  rather  it  is  a 
kind  of  restriction  which  subordinates  the  exist- 
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encc  of  a  juridical  relation  to  a  future  and  un- 
certain event." 

"La  relation  a  un  evenement  consomme,  mais 
inconnu  des  parties,  peut  avoir  lieu,  mais  elle 
ne  produit  pas  les  effets  d'une  condition.  Dans 
co  cas,  l'obligation  existe  du  jour  ou  elle  a  6t6 
contracted ;  tandis  que,  si  l'evenement  est  f utur. 
l'obligation  n'a  d'existence  qu'apres  raccomoliss- 
ement.de  la  condition.  J.  G.  Obligat.  1104,  J. 
G.  S.  eod.  Vo.  416.  Larombiere,  t.  2.  art.  1181, 
No.  2;  Demolombe,  t.  25,  Nos.  290  et  413: 
Demante  et  Colmet  de  Santerre,  2  edit.,  t  5, 
No.  86  his,  et  100  bis,  1 ;  Larombiere.  Laurent, 
Hug,  Baudry-Lacantinerie  et  Barde.  loc.  cit." 
Dalloz,  Nouveau  Code  Civil,  111,  p.  3.  No.  55. 

"The  relation  may  be  to  an  event  which,  un- 
known to  the  parties,  has  already  happened; 
but  it  does  not  in  such  a  case  produce  the  ef- 
fect of  a  condition.  In  such  a  case,  the  obliga- 
tion exists  from  the  day  it  was  contracted ; 
whereas,  in  the  case  of  a  future  event,  the  ob- 
ligation has  any  existence  only  after  the  accom- 
plishment of  the  condition." 

"La  condition  s'exprime  par  la  conjonction 
'si':  Si  le  navlre  1'Algerie  arrive  d'ltalie.  Si 
vous  faites  ou  ne  faites  pas  telle  chose.  Cette 
conjonction  est  la  seule  qui  exprime  la  condition 
clairement  et  sans  equivoque.  Toullier,  t  6,  n. 
510;  Duranton,  t  11,  n.  40;  Larombiere.  sur 
Part.  1168,  n.  18."  A.  Carpentier,  G.  F.  du 
Saint  Repertoire  du  Droit  Francais,  vol.  13,  p. 
132.  No.  33. 

"A  condition  is  expressed  by  the  conjunction 
if:  If  the  snip  arrives  from  Italy.  If  you  do, 
or  abstain  from  doing,  such  a  thing.  This  con- 
junction is  the  only  one  which  expresses  the 
condition  fully  and  unequivocally." 

The  second  paragraph  of  article  2043,  Civ. 
Code,  relating  to  an  obligation  contracted  un- 
der a  suspensive  condition,  provides  that  "the 
obligation  cannot  be  executed  till  after  the 
event."  Commenting  on  this  language  Mar- 
cade  (article  1181,  0.  N.)  says: 

"The  second  paragraph  of  our  article  is  not 
very  exact  when  it  gives  as  a  characteristic  of 
the  truly  conditional  obligation  the  circumstance 
that  it  'cannot  be  executed  till  after  the  event.' 
This  characteristic  is  that  of  the  obligation  at 
a  term,  which  comes  into  existence  immediate- 
ly, but  can  be  executed  only  after  the  time 
agreed  upon.  With  regard  to  the  conditional 
obligation,  what  should  have  been  said  is  that  it 
exists  only  after  the  accomplishment  of  the  con- 
dition." 

Article  2044,  Civ.  Code,  relative  to  sales 
made  under  a  suspensive  condition,  provides 
that  "if  the  thing  be  entirely  destroyed  [be- 
fore the  event  happens]  without  the  fault  of 
the  debtor,  the  obligation  is  extinguished." 
Marcade,  commenting  on  a  similar  provision 
of  the  Code  Napoleon,  art  1182,  says: 

"Our  article  does  not  express  itself  correctly 
when  it  says  that  the  obligation  of  the  vendor 
will  be  extinguished:  The  obligation  cannot  be 
extinguished,  since  it  has  never  existed:  what 
ought  to  have  been  said  is  that  this  obligation, 
as  well  as  that  of  the  vendee  to  pay  the  price, 
can  no  longer  come  into  existence." 

If,  then,  in  the  instant  case,  the  sale  had 
been  tinder  a  suspensive  condition,  as  con- 
tended by  the  learned  counsel  for  plaintiff, 
there  would  have  been  no  sale ;  and'  while,  as 
a  consequence,  there  would  have  been  no 
transfer  of  ownership,  there  would,  for  the 
same  reason,  have  been  no  price.  The  fact, 
then,  that  there  was  a  price  In  this  case, 
shows  that  there  was  a  sale.   And  if  there 


was  a  sale,  there  was  a  transfer  of  owner- 
ship; because  sale  means  a  transfer  of  own- 
ership for  a  price  In  money,  and  It  means, 
and  can  mean,  nothing  else. 

The  supposition  that  the  payment  of  the 
price  can  be  made  a  suspensive  condition,  or 
condition  precedent  to  a  sale,  Is  altogether 
a  mistaken  idea.  A  price  cannot  be  paid  un- 
til there  Is  a  price;  and  there  cannot  be  a 
price  until  there  is  a  sale;  and  there  cannot 
be  a  sale  until  the  condition  precedent  to 
there  being  one  1b  accomplished.  The  proposi- 
tion of  the  payment  of  the  price  being  a  con- 
dition precedent  to  the  sale  Is  on  a  par  with 
those  of  putting  the  cart  before  the  horse, 
and  of  not  going  into  water  before  knowing 
bow  to  swim.  It  Is  the  sale  which  creates  the 
price;  the  existence  of  the  sale  is  a  condition 
precedent  to  there  being  a  price.  The  pay- 
ment of  the  price  cannot,  therefore,  be  a  con- 
dition precedent  to  the  existence  of  the  sale; 
unless,  Indeed,  two  events  can  be  conditions 
precedent  to  each  other. 

Nothing  that  Is  said  In  this  opinion  abridg- 
es in  the  slightest  degree  the  liberty  of  par- 
ties to  make  such  contracts  as  they  please. 
But  parties  cannot  make  impossible  contracts. 
They  cannot  in  this  state  create  a  mortgage 
upon  movable  property;  and  they  cannot,  in 
any  state,  make  a  sale  which  shall  not  trans- 
fer ownership;  or  make  a  vendee  respon- 
sible for  the  price  before  there  is  a  sale;  or 
make  a  contract  without  mutuality  of  obliga- 
tion. 

And  It  is  for  this  last  reason  that  the  pres- 
ent contract  cannot  be  enforced  as  a  mere  in- 
nominate contract  Unless  the  one  party 
transfers  the  thing,  there  is  nothing  for  which 
the  other  party  can  bind  himself  to  pay  mon- 
ey. The  one  obligation  is  the  juridical  cause 
of  the  other.  If  the  one  party  merely  prom- 
ises to  sell,  the  other  cannot  actually  buy. 
but  can  only  promise  to  buy;  and,  so  long 
as  he  does  not  actually  buy,  he  cannot  owe 
money.  True,  our  Code  says  (article  2402) 
that  a  promise  of  sale  amounts  to  a  sale: 
but,  by  a  settled  jurisprudence,  this  means 
no  more  than  that  the  contract  is  susceptible 
of  Rpeciflc  enforcement  Girault  v.  Feucht. 
117  La.  276,  41  South.  572.  It  does  not  mean 
that  the  buyer  becomes  owner  of  the  property, 
or  debtor  for  the  price.  Baldwin  v.  Morey. 
41  La.  Ann.  1105,  6  South.  796,  and  cases 
there  cited.  In  a  case  like  the  present,  the 
owner  either  parts  with  the  ownership,  i.  e.. 
makes  a  sale ;  or  he  promises  to  part  with  it 
upon  payment  of  the  price,  I.  e.,  makes  a 
promise  of  sale.  In  the  former  event  he  ceas- 
es to  be  owner,  since  a  sale  Is  a  transfer  of 
ownership;  In  the  latter  event  he  does  not 
cease  to  be  owner,  but  the  other  party  does 
not  become  his  debtor  for  money — because  the 
corresponding  obligation  to  a  promise  to  sell 
Is  a  promise  to  buy;  and  so  long  as  one  mere- 
ly promises  to  buy.  the  only  obligation  incur- 
red is  that  of  having,  to  buy;  and  not  that  of 
having  bought,  or,  In  other  words,  of  having 
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to  pay  money.  Of  course,  one  can  stipulate 
a  money  penalty  by  way  of  sanction  to  a 
promise  to  buy;  but  such  a  stipulation  would 
be  an  accessory  contract  to  the  promise  to 
buy — that  is  to  say,  would  be  an  entirely  dif- 
ferent contract  from  the  one  entered  Into  In 
the  present  case.  Of  course,  also,  one  can 
sell,  or  buy,  an  option  to  buy;  but,  again  we 
say,  this  would  be  a  different  kind  of  con- 
tract from  the  one  involved  in  the  instant 
case. 

In  the  case  of  Stevens  v.  Older,  26  La.  Ann. 
634,  and  Seellg  v.  Dumas,  48  La.  Ann.  1494, 
21  South.  91,  the  contracts  in  question  were 
leases.  The  case  of  Kessler  &  Co.  v.  Man- 
heln,  114  La.  619,  38  South.  473,  involved  en- 
tirely different  principles. 

In  the  case  of  Baldwin  v.  Morey,  41  La. 
Ann.  1105,  6  South.  796,  the  vendee  had  not 
bound  himself  to  pay  the  price.  As  we  un- 
derstand the  agreement  In  that  case,  It  was 
that,  if  the  vendee  paid  the  price,  there  was 
to  be  a  sale;  otherwise,  not — both  parties 
Id  the  meantime,  to  remain  free.  Of  course, 
parties  are  at  perfect  liberty  to  make  such  a 
contract  A.  and  B.  may  agree  that  if  A. 
pays  B.  so  much  money  by  such  a  day  A. 
will  become  owner  of  the  property.  But  such 
an  agreement  is  not  a  contract;  It  is  not 
binding  upon  either  party.  If  A.  wishes  to 
make  it  binding  upon  B.,  he  must  buy  from 
B.  an  option.  .If  the  parties  bind  themselves 
mutually  to  buy  and  sell,  there  is  a  promise 
of  sale.  The  contract,  very  common  In  this 
state,  by  which  a  country  merchant  leases  a 
horse  or  mule  to  one  of  his  customers  with 
the  understanding  that  the  customer  shall 
have  an  option  to  buy  the  animal  before  the 
termination  of  the  lease,  and  that  then  the 
contract  Is  to  have  been  a  sale  and  not  a 
lease,  Is  perfectly  legal.  The  distinguishing 
feature  between  such  a  contract  and  the  one 
at  bar  is  that  in  the  one  case  there  is  only 
an  option  to  pay  the  price,  whereas  in  the 
other  there  is  an  obligation  to  pay  it 

The  learned  counsel  for  plaintiff  would  dis- 
tinguish the  case  of  Bulkley  v.  Whlted  & 
Wheless,  104  La.  126,  28  South.  922,  on  the 
ground  that  in  it  the  property  which  formed 
the  subject  of  the  sale  was  to  remain  in  es- 
crow ;  or,  in  other  words,  the  possession  of  It 
was  not  to  be  delivered  until  final  payment 
of  the  price.  But  possession  is  not  of  the  es- 
sence of  sale.  The  parties  may  well  agree 
that  the  vendee  shall  not  have  possession  be- 
fore payment  of  price,  and  yet  the  sale  be 
perfect.  And,  In  like  manner,  they  may  agree 
that  the  prospective  vendee  shall  have  pre- 
carious possession  until  payment  of  the  price, 
and  that  In  the  meantime  there  shall  be  no 
sale.  In  like  manner,  the  pledgee  may  agree 
that  the  pledgor  shall  hold  possession  for 
him  as  agent;  in  which  case  the  possession 
is  that  of  the  pledgee  and  not  of  the  pledgor. 
Hence,  the  circumstance  of  the  delivery  vel 
non  of  the  possession  is  not  one  by  which  the 
existence  vel  non  of  a  sale  may  be  tested. 


Nothing  is  said  In  this  opinion  contrary  to 
what  is  said  in  Benjamin  on  Sales,  p.  235  of 
2d  Ed.  and  p.  320  of  3d  Ed.  In  the  cases 
there  supposed  by  Benjamin,  the  vendee  does 
not  become  unconditionally  bound  for  the 
price  so  long  as  there  is  no  sale  and  no  price. 
The  cases  are  examples  of  conditional  sales, 
and  no  one  denies  that  such  a  thing  as  a  con- 
ditional sale  is  possible.  What  is  denied  Is 
that  the  vendor  may  sell  conditionally  (that 
is  to  say,  not  at  all),  while  the  vendee  Is 
bound  unconditionally  to  pay  the  price.  An 
example  of  such  a  lopsided  contract  would  be 
if  In  the  instant  case  plaintiff  had  said  to 
Hoyt :  We  are  expecting  to  receive  a  steam 
shovel  per  Str.  Antilles  due  to  arrive  in  this 
port  on  next  Wednesday ;  if  the  steamer  then 
arrives  and  if  the  shovel  Is  aboard  we  sell 
the  shovel  to  you  for  $1,200 ;  you  in  the  mean- 
time bind  yourself  absolutely  and  uncondi- 
tionally to  pay  the  price;  pay  at  once  one- 
fourth  of  the  price  unconditionally— I.  e.,  with 
the  understanding  that  it  Is  never  to  be  re- 
turned—and  bind  yourself  absolutely  and  un- 
conditionally to  pay  the  balance  within  90 
days.  To  such  a  proposition  the  answer 
would  be  that  the  vendee  cannot  legally  bind 
himself  absolutely  and  unconditionally  when 
the  vendor  binds  himself  only  conditionally. 

It  Is  a  very  significant  fact  that  the  Legis- 
lature has  deemed  It  necessary  to  grant  spe- 
cial authority  for  the  making  of  such  condi- 
tional sales  in  the  case  of  "railroad  and  street 
railway  equipment  and  rolling  stock";  and 
that  In  doing  so  it  has  Interpreted  such  con- 
tracts as  creating  "a  lien  and  privilege" ;  and 
has  deemed  it  necessary  to  hedge  them  about 
with  divers  requirements  for  the  protection 
of  third  persons,  as  that  the  contract  shall  be 
by  authentic  act,  and  shall  be  recorded  in  a 
book  to  be  kept  for  that  purpose  at  the  state 
capital.  Act  No.  Ill  of  1894,  p.*  149.  This 
legislation  carries  with  it  the  implication  that 
such  a  contract  would  not  be  possible  under 
our  laws,  if  not  thus  specially  authorized. 

Another  significant  fact  is  that  although 
the  need  of  such  so-called  conditional  sales 
must  have  been  felt  by  manufacturers  as 
keenly  In  France  as  in  this  country,  and  the 
pressure  for  making  them  must  have  been  as 
strong,  yet  that,  so  far  as  the  French  jurispru- 
dence shows,  the  lawyers  of  that  country  have 
never  thought  of  advising  their  clients  to  re- 
sort to  this  form  of  contract;  but  have  con- 
fined themselves  to  the  contract  of  lease  as 
being  the  only  one  available  In  such  cases. 

The  instructions  to  the  Court  of  Appeal 
must  therefore  be  that  the  petition  does  not 
show  a  cause  of  action. 

BREAUX,  C.  J.  I  concur  In  the  conclusion 
announced. 

LAND,  J.  I  concur  in  the  Instructions  as 
to  this  particular  case. 
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(121  La.) 
No.  16,677. 
SMITH  et  aL  v.  NELSON. 
(Supreme  Court  of  Louisiana.    April  13.  1908.) 

1.  Husband  and  Wife  —  Community  Prop- 
erty —  Surviving  Spouse— Usufruct— Re- 
marriage. 

The  usufruct  in  favor  of  a  surviving  spouse, 
which  ceases  when  such  spouse  remarries,  is 
that  established  by  law  upon  so  much  of  the 
share  in  the  community  property  of  the  deceas- 
ed spouse,  who  has  died  intestate,  as  may  have 
been  inherited  by  the  issue  of  the  marriage.  The 
usufruct  established  by  the  will  of  the  deceased 
in  such  share  does  not  so  cease. 

2.  Judgment— Res  Judicata. 

Where  the  major  children  (by  a  prior  mar- 
riage) of  a  deceased  wife,  and  the  surviving  hus- 
band, upon  their  joint  petition,  obtain  a  judg- 
ment ordering  the  execution  of  the  will  of  the 
decedent,  and  putting  them  in  possession  in  ac- 
cordance therewith  (the  surviving  husband  as 
usufructuary  of  the  share  of  the  testatrix  in 
the  property  of  the  second  community),  such 
judgment  is  conclusive  as  to  the  rights  of  the 
parties,  unless  set  aside  upon  allegations  of 
fraud  or  error. 

3.  Partition— Sale. 

Where  one  who  owns  an  undivided  half 
interest  in  real  estate,  which  is  not  susceptible 
of  division  in  kind,  holds  the  other  half  interest 
as  usufructuary,  the  owner  of  the  naked  title 
to  the  half  so  held  cannot  force  the  sale  of  ei- 
ther the  naked  or  the  perfect  title  in  order  to 
effect  a  partition. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Walter  Byers  Sommerville,  Judge. 

Action  by  Frank  Smith  and  others  against 
John  Andrew  Jackson  Nelson.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Affirmed 
on  rehearing;  the  original  opinion  being 
withdrawn. 

Edwin  Lazier  and  Gabriel  Fernandez,  for 
appellants.   Titche  &  Rogers,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  The  mother  of  the  plain- 
tiffs, being  then  the  widow  of  Michael  Smith, 
married  the  defendant,  Nelson,  and  some 
years  later  executed  a  will  whereby  she  be- 
queathed to  her  three  major  children  (Issue 
of  her  marriage  to  Smith)  the  property  ac- 
quired during  the  first  community,  and  to 
her  surviving  husband  the  property  acquired 
during  the  second  community,  and  further  de- 
clared that: 

"Should  my  children  claim  the  legitime,  then 
I  give  and  bequeath  to  my  said  husband  the 
usufruct  of  all  the  property,  movable  and  im- 
movable, that  was  acquired  during  our  mar- 
riage," etc. 

The  testatrix  died  in  1897,  and  upon  the 
joint  petition  of  the  legatees  thus  mentioned 
her  will  was  ordered  to  be  executed,  and  the 
petitioners  were  put  in  possession — the  chil- 
dren in  full  ownership  of  the  property  of  the 
first  community  and  "as  owners  of  an  undi- 
vided one-half  of  the  property  *  be- 
longing to  the  second  community,  subject  to 
the  usufruct  thereof  in  favor  of  •  •  • 
Nelson";  and  Nelson  "as  the  lawful  surviv- 
ing husband  In  community  of  his  deceased 


wife  •  •  •  and  as  owner  of  the  undivid- 
ed half  of  the  community  property  *  •  • 
and  as  the  usufructuary  of  the  other  undivid- 
ed half  thereof."  In  September,  1906,  the 
present  suit  was  instituted  by  the  two  sur- 
viving Smith  heirs,  who  allege  that  the  third 
heir  (a  brother  i  is  dead,  leaving  minor  chil- 
dren ;  that  the  stepfather  has  remarried,  and 
has  thereby  "lost  the  usufruct  by  operation  of 
law" ;  that  he  and  they  and  the  minor  chil- 
dren of  their  deceased  brother  own  the  prop- 
erty acquired  by  the  second  community  (con- 
sisting of  $000  in  cash  and  certain  real  es- 
tate) In  common ;  that  they  are  unwilling  to 
hold  the  same  In  indivision  and  desire  a  par- 
tition; that  the  real  estate  is  not  susceptible 
of  division  in  kind,  and  should  be  sold ;  and 
that  their  stepfather  has  collected  the  reve- 
nues thereof  since  April  15,  1897  (the  date  of 
the  judgment  putting  him  and  them  in  pos- 
session). Wherefore  they  pray  that  an  In- 
ventory and  appraisement  be  made;  that  a 
special  tutor  be  appointed,  and  a  family 
meeting  held  In  behalf  of  the  minors;  that 
the  parties  be  cited,  and  that  there  be  judg- 
ment ordering  the  sale  of  the  real  estate,  and 
against  "Nelson  for  such  sum  as  may  be 
found  due  for  rents  and  revenues  collected 
by  him;  and  that  said  parties  be  referred 
to  Charles  A.  Butler,  notary  public,  to  effect 
a  final  partition."  The  minors,  made  defend- 
ants, practically  join  the  plaintiffs  in  their 
demands. 

The  defendant,  Nelson,  pleaded  the  excep- 
tions, "no  cause  of  action,"  res  judicata,  es- 
toppel, and  prescription,  and,  reserving  his 
rights  with  respect  thereto,  answered,  al- 
leging that,  should  the  sale  of  the  property 
be  ordered,  he  is  entitled  to  the  usufruct  of 
the  proceeds,  or  to  one-third  of  said  property 
in  full  ownership.  The  judge  a  quo  at  first 
held  that  plaintiffs  were  entitled  to  have  the 
property  sold  for  the  purposes  of  a  partition, 
defendant  to  enjoy  the  usufruct  of  the  pro- 
ceeds; but  a  new  trial  was  granted,  which 
resulted  In  a  judgment  dismissing  the  suit. 
Plaintiffs  have  appealed. 

Opinion. 

In  the  opinion  heretofore  handed  down  it 
was  held  that  the  law  establishes  a  usufruct 
in  favor  of  the  survivor  with  respect  to  the 
share  in  the  community  of  the  deceased  part- 
ner, when  the  latter  has  left  neither  ascend- 
ants nor  descendants,  or  has  left  children,  Is- 
sue of  the  marriage,  and  has  not  (in  either 
case)  disposed  of  such  share  by  will ;  that  it 
is  only  the  usufruct  thus  established  by  law 
(in  favor  of  the  surviving  spouse  upon  so 
much  of  the  share  of  the  deceased  in  the 
community  property  as  may  be  inherited  by 
the  issue  of  the  marriage)  that  ceases  upon 
the  remarriage  of  the  usufructuary;  and 
that  as  the  usufruct  enjoyed  by  Nelson  was 
established  by  the  will  of  his  deceased  wife, 
and  by  the  judgment  ordering  its  execution 
and  putting  him  in  possession,  It  is  not  affect- 
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ed  by  his  remarriage.  It  was  also  held  that 
plaintiffs,  having  themselves  provoked  the 
judgment  recognizing  defendant  and  patting 
him  In  possession  as  usufructuary  under  the 
will,  are  thereby  concluded;  **that  said  judg- 
ment amounts  at  least  to  a  solemn  agree- 
ment and  contract  on  the  part  of  the  persons 
at  whose  instance  It  was  rendered,  •  *  • 
which,  until  set  aside  upon  allegations  of 
fraud  or  error,  Is  binding  upon  said  parties ; 
and  that  such  judgment  and  the  petition  up- 
on which  it  was  rendered  amount  to  a  renun- 
ciation of  any  right  the  plaintiffs  might  have 
bad  to  attack  the  will  of  their  mother."  The 
opinion  refers  to  Civ.  Code,  arts.  915,  916; 
Hen.  Dig.  p.  742,  No.  9;  Id.  p.  762,  No.  28; 
Nolan  v.  Succession  of  New,  31  La.  Ann.  662. 
Adhering  to  the  conclusions  stated,  we  deem 
it  unnecessary  to  cite  additional  authority  In 
their  support.  We  have,  however,  reconsid- 
ered the  views  heretofore  expressed  upon  the 
subject  of  the  plaintiff's  right  to  force  a  sale, 
whether  of  the  entire  property  or  of  the  nak- 
ed title. 

The  law  which  confers  the  right  to  the  par- 
tition of  a  "thing  held  in  common"  has  no  ap- 
plication to  those  who  hold,  respectively,  the 
fragments  of  a  dismembered  title  to  the  same 
immovable  property,  for  the  reason  that  in 
such  case,  the  title  being  dismembered,  each 
part  is  a  distinct  thing,  held  by  a  different 
owner,  and  there  is  no  "thing  held  In  com- 
mon." It  Is  clear,  therefore,  that  as  between 
plaintiffs,  as  owners  of  an  undivided  Interest 
in  the  naked  title  to  the  property  In  question, 
and  defendant,  as  usufructuary  (of  such  In- 
terest), there  is  no  basis  for  this  action.  If 
it  be  said  that  plaintiffs  and  defendants  are 
owners  In  common,  of  the  naked  title,  and 
that,  the  property  being  indivisible  in  kind, 
plaintiffs  have  a  right  to  compel  the  sale 
of  such  naked  title  in  order  to  effect  a  par- 
tition, the  answer  Is  that  a  sale  of  that  kind 
would  have  the  effect,  as  to  the  undivided 
half  Interest  in  the  property  of  which  defend- 
ant has  the  perfect  ownership,  of  permanently 
dismembering  his  title,  so  that  the  naked  own- 
ership would  become  vested  in  the  purchaser 
whilst  the  usufruct  would  remain  In  the  de- 
fendant, his  heirs  and  assigns,  forever,  or 
else  the  usufruct  would  expire  with  the  de- 
fendant, and  he  would  thereby  be  deprived  of 
the  right  to  transmit  to  his  heirs  the  most 
valuable  part  of  his  estate.  There  Is  no 
doubt  that,  as  between  those  in  whom  the 
naked  ownership  alone  is  vested,  a  partition 
may  be  enforced  In  kind,  where  the  property 
can  be  so  divided  or  by  Helta tion,  where  It 
is  not  susceptible  of  division  in  kind,  and 
this,  notwithstanding  that  it  may  be  burdened 
with  a  usufruct  And  so  (Civ.  Code,  art 
G05): 

The  owner  may  mortgage,  sell,  or  alienate 
the  thing  subject  to  the  usufruct,  without  the 
consent  of  the  usufructuary,  but"  (observe)  "he 
is  prohibited  from  doing  it  in  such  circumstances 
and  in  such  conditions  as  may  be  injurious  to 
the  enjoyment  of  the  usufructuary." 


The  rule  applicable  to  the  situation  here 
presented  Is  stated  by  a  French  writer  as 
follows,  to  wit: 

"If  the  universality  of  the  property  is  bur- 
dened with  a  usufruct,  the  existence  of  the 
usufruct  will  not  prevent  the  heirs  from  pro- 
voking, between  themselves,  a  partition  as  con- 
cerns the  naked  property.  But  they  cannot 
compel  the  usufructuary  to  participate  in  the 
partition  and  to  consent  to  a  sale  of  the  immov- 
ables, acknowledged  indivisible,  reserving  his 
rights  to  'the  proceeds."   Aubry  &  Rau,  p.  512. 

The  suggestion  that  the  entire  property, 
including  the  usufruct  of  the  whole,  may  be 
sold  in  order  to  effect  the  partition  demanded 
by  plaintiffs,  Is  obnoxious  to  the  objection 
thus  stated,  and  need  not  be  further  consid- 
ered. The  fact  is  plaintiffs  have  not  pray- 
ed for  a  sale  of  the  naked  ownership,  or  for 
a  sale  of  the  property  subject  to  the  usufruct. 
They  have  proceeded  upon  the  theory  that 
the  usufruct  ceased  when  defendant  entered 
Into  a  second  marriage,  and  have  prayed 
merely  that  the  property  be  sold  to  effect  a 
partition;  and,  It  having  been  ascertained 
that  the  usufruct  did  not  cease,  the  super- 
structure of  the  case  falls  with  the  founda- 
tion. We  may  remark,  In  conclusion,  that. 
It  having  been  conceded  that  the  property 
here  In  question  is  not  susceptible  of  division 
in  kind,  we  have  not  felt  called  upon  to  ex- 
press an  opinion  upon  the  question  whether, 
if  it  were  divisible  in  kind,  a  partition  of  the 
naked  ownership  might  not  be  enforced,  and 
we  do  not  wish  to  be  understood  as  conveying 
any  Intimation  to  the  contrary. 

The  conclusions  stated,  of  course,  dispose 
of  all  questions  as  to  plaintiffs'  rights  with 
respect  to  their  interest  In  the  money  of 
which  defendant  has  the  Imperfect  usufruct. 

For  the  reasons  thus  given,  the  judgment 
appealed  from  Is  now  affirmed. 

(121  La.) 
No.  16,932. 

LOCHBAUM  v.  SOUTHWESTERN  BOX  & 
LUMBER  MFG.  CO. 

(Supreme  Court  of  Louisiana.    Feb.  3,  1908. 
On  the  Merits,  April  13,  1908.) 

1.  Appeal— Right  of  Review— Estoppel. 
The  right  of  a  party  to  appeal  from  a 

udgment  which  be  considers  prejudicial  to  his 
merest  is  constitutional,  and  exists  in  all  cases 
except  where  the  party  has  confessed  judgment, 
or  has  acquiesced  in  the  same  by  executing  it 
voluntarily.  Code  Prac.  art.  567.  An  alleged 
estoppel  which  does  not  amount  to  a  voluntary 
execution  of  the  judgment  will  not  defeat  the 
right  of  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig 
vol.  2,  Appeal  and  Error,  ff  953-976.] 

2.  Master  ano  Servant— Masteb's  Liabil- 
ity FOB  INJUBY  TO  SEBVANT— DUTY  TO  FUB- 

nish  Safe  Place  to  Wobk. 

The  master  cannot  plead  ignorance  of  the 
defects  in  the  construction  of  a  suspended  slid- 
ing door,  which  rendered  it  liable  to  fall  outward 
on  a  slight  jar  or  disturbance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  249,  250.] 
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3.  Same  —  Fellow  Servants  —  Concurrent 
Negligence  of  Master  and  Fellow  Serv- 
ant. 

Where  such  a  door,  after  having  been  closed, 
fell  and  injured  a  servant,  the  concurring  neg- 
ligence of  another  servant  in  closing  the  door 
cannot  avail  the  master. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  §  515.] 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  Jefferson ;  Prentice  El- 
lis Edrington,  Judge. 

Action  by  Ephraim  Lochbaum  against  the 
Southwestern  Box  &  Lumber  Manufacturing 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Plaintiff  moves  to  dismiss 
the  appeal.  Motion  to  dismiss  overruled. 
Judgment  affirmed. 

See  44  South.  998. 

Frederick  Anthony  Middleton  and  Alfred 
Ellas  Billings,  for  appellant  E.  A.  O'Sulli- 
van,  for  appellee. 

On  Motion  to  Dismiss  Appeal. 

LAND,  J.  On  July  10,  1907,  Judgment  was 
rendered  in  favor  of  the  plaintiff  against  the 
"Southwestern  Lumber  &  Box  Factory"  for 
the  sum  of  (600,  with  Interest  and  costs.  De- 
fendant appealed,  but  Its  appeal  was  dis- 
missed for  defects  in  the  bond  of  appeal.  In 
December,  1907,  the  defendant  took  a  devolu- 
tive appeal  from  the  same  judgment. 

Plaintiff  and  appellee  has  moved  to  dismiss 
on  the  ground  that  the  defendant  has  no 
appealable  interest  in  the  judgment,  rendered 
below.  This  motion  is  based  on  facts  dehors 
the  record,  which  it  Is  alleged  estop  the  ap- 
pellant from  prosecuting  his  appeal.  The 
motion  avers  that  a  writ  of  fieri  facias  issued 
on  October  13,  1907,  and  that  on  October  15, 
1907,  the  defendant  herein  enjoined  the  exe- 
cution of  the  writ  on  the  ground  that  no 
valid  judgment  has  been  rendered  against 
It  in  said  suit  ;  that  the  judgment  of  July 
10,  1907,  was  rendered  against  the  "South- 
western Lumber  &  Box  Factory,"  and  not 
against  the  "Southwestern  Box  &  Lumber 
Manufacturing  Company."  It  is  argued  that 
the  appellant,  having  declared  upon  oath  that 
the  judgment  appealed  from  was  not  render- 
ed against  it,  Is  estopped  from  alleging  the 
contrary  in  order  to  give  It  a  standing  before 
the  appellate  court.  It  may  be  asserted  with 
equal  force  that  the  appellee,  having  caused 
execution  to  issue  under  said  judgment 
against  the  defendant,  is  estopped  to  deny 
that  the  appellant  is  without  interest  to  prose- 
cute this  appeal.  Estoppel  against  estoppel 
sets  the  matter  at  large.  The  defendant  has 
a  constitutional  right  of  appeal,  which  has 
been  seasonably  prosecuted,  and  it  is  not 
contended  that  the  defendant  has  confessed 
Judgment,  or  has  acquiesced  In  the  same,  by 
executing  It  voluntarily.  Code  Prac.  art  567. 

It  cannot  be  said  that  the  defendant  and 
appellant  has  no  pecuniary  interest  in  a 


judgment  which  the  plaintiff  is  seeking  to 
enforce  against  it. 
Motion  to  dismiss  overruled. 

On  the  Merits. 

This  is  a  suit  for  damages  for  personal  in- 
juries. On  September  13,  1905,  plaintiff,  au 
employe  in  defendant's  factory,  while  leav- 
ing the  premises  on  a  bicycle,  was  knocked 
down  and  injured  by  a  heavy  sliding  door, 
which  fell  outward  upon  him. 

The  negligence  charged  against  the  de- 
fendant is  that: 

"Said  door  was  suspended  and  worked  on 
wheels,  which  ran  over  a  small  rail ;  that  said 
rail  was  out  of  position,  and  the  _  wheels  bo 
fixed  that  they  were  liable  at  any  time  to  run 
off  said  rail,  and  this  condition  was  well  known 
to  said  company,  who  through  neglect  and 
carelessness  failed  to  remedy  same." 

By  amended  petition  it  was  alleged  that 
the  real  name  of  the  defendant  company  was 
the  "Southwestern  Lumber  &  Box  Manufac- 
turing Company." 

For  answer  the  company,  so  named,  an- 
swered, pleading  the  general  issue,  and  fur- 
ther averred  that  if  plaintiff  was  Injured  It 
was  through  the  fault  and  negligence  of  him- 
self and  fellow  servants,  that  the  gross  care- 
lessness and  negligence  of  the  plaintiff  con- 
tributed to  the  accident  complained  of,  and 
that  defendant  in  no  way  contributed  thereto. 

The  case  was  tried  before  the  Judge  alone, 
and  there  was  judgment  in  favor  of  the  plain- 
tiff for  $600,  with  costs  of  suit.  Defendant 
has  appealed. 

That  plaintiff  was  injured  by  the  fall  of 
the  door  as  alleged  cannot  be  disputed.  The 
charge  of  negligence  or  contributory  negli- 
gence on  his  part  has  no  foundation  In  fact. 
Plaintiff  was  going  home  in  his  usual  manner, 
and  was  traversing  one  of  defendant's  plat- 
forms, when  he  was  suddenly  struck  by  the 
falling  door.  While  plaintiff  knew  that  this 
and  other  doors  were  liable  to  fall  outward, 
he  anticipated  no  danger  on  this  occasion, 
because  it  was  customary  for  the  night 
watchman  to  hook  all  the  doors  on  the  in- 
side when  he  closed  them  at  the  end  of  the 
working  day. 

The  real  defense  is  that  the  door  was  in 
good  condition,  and  that,  If  It  was  defective 
in  any  particular,  such  defect  was  not  known 
to  the  management.  The  contention  of  the 
defendant  is  that  the  door  fell  because  it  was 
violently  closed  by  one  of  the  workmen  and 
the  rebound  threw  the  runners  off  of  the 
guide.  It  is  true  that  the  door  was  closed 
by  Piazza,  an  employe  in  another  depart- 
ment; but  it  fell  some  10  minutes  after  it 
was  closed,  and  there  is  no  sufficient  evidence 
to  show  that  the  action  of  Piazza  was  the 
efficient  cause  of  the  fall.  Piazza,  in  passing 
out  of  the  building,  closed  two  doors.  The 
one  in  question  fell;  but  the  other  did  not 
The  Judge  a  quo  says : 

"Was  this  door  properly  hung  and  in  safe 
condition?    The  court  thinks  not    The  door 
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had  often  fallen  before.  If  properly  adjusted 
and  hung,  the  fittings  in  good  condition,  it 
should  not  have  fallen,  even  when  roughly 
handled." 

We  agree  with  the  district  judge  In  this 
conclusion.  The  evidence  shows  that  these 
doors  were  suspended  by  wheels  on  Iron  rods, 
and  that  these  wheels  had  so  slight  a  hold 
they  were  liable  to  leave  the  rails  on  the 
slightest  disturbance,  such  as  the  jarring  of 
the  floor,  or  the  blowing  of  the  wind,  or  the 
closing  of  the  doors.  Surely  this  defect 
could  have  been  remedied  by  some  mechan- 
ical contrivance,  or  some  other  and  better 
mode  of  hanging  the  doors  adopted.  On  the 
occasion  in  question  the  door  fell  about  10 
minutes  after  Its  closure,  and  the  proximate 
cause  of  its  fall  Is  by  no  means  certain.  If 
the  door  was  defectively  hung  In  the  begin- 
ning, and  its  fall  was  due  to  the  negligence 
of  a  fellow  servant,  the  responsibility  of  the 
defendant  would  not  be  affected.  The  fault 
was  one  of  original  construction,  of  which 
the  master  cannot  plead  ignorance.  There 
is  no  merit  in  the  alternative  defense  of  as- 
sumption of  risk  and  election  of  the  more 
dangerous  pathway. 

Judgment  affirmed. 


(121  La.) 
No.  16,800. 
DAT  v.  LOUISIANA  WESTERN  R.  CO. 
(Supreme  Court  of  Louisiana.   March  30,  1908. 
Rehearing  Denied  April  27,  1908.) 

t.  Master  and  Servant— Injury  to  Servant 

— Contributory  Negligence. 

Where  the  servant  undertakes  to  discharge 
the  duty  for  which  he  is  employed  in  a  manner 
more  hazardous  than  that  contemplated  or  re- 
quired, be  assumes  the  risk,  and  there  can  be 
do  recovery  of  damages  for  injury  resulting 
therefrom.  Thus,  where  a  railroad  switchman 
is  warned,  by  a  rule  of  the  company  employing 
him  and  by  special  admonition,  not  to  attempt 
to  uncouple  moving  cars,  and,  whilst  between 
two  cars  for  the  purpose  of  uncoupling  them, 
silrnals  the  engineer  to  move,  he  assumes  the  re- 
sulting risk  of  such  movement.  Nor  does  it  af- 
fect the  question  that  his  failure  to  get  out  in 
time  to  save  himself  is  caused  by  his  getting  his 
foot  wedged  between  the  guard  and  the  track 
rails ;  for,  though  it  should  be  conceded  that  the 
company  was  negligent  in  failing  to  block  the 
■pace  between  the  two  rails,  the  danger  result- 
ing therefrom  would  not  have  affected  the 
switchman  if  he  had  been  discharging  his  duty 
in  the  manner  contemplated  by  bis  employment. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  5§  659-566.] 

2.  Same — Negligence  of  Fellow  Servant. 

Where  a  locomotive  engineer  and  a  switch- 
man are  members  of  a  switching  crew  operating 
in  a  railroad  yard,  the  movements  of  the  switch 
engine  being  directed  by  the  signals  of  the 
switchman,  the  two  are  fellow  servants,  and 
there  can  be  no  recovery  of  damages  for  inju- 
ries resulting  to  the  switchman  from  the  neg- 
ligence of  the  engineer,  unless  it  be  alleged  and 

8 roved  that  the  latter  was  incompetent  or  neg- 
gent  to  the  knowledge  of  the  common  employ- 
er, or  such  knowledge  can  fairly  be  imputed  to 
the  common  employer.  ' 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
to).  34.  Master  and  Servant,  S3  493-514.] 

(Syllabus  by  the  Court.) 


Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Den- 
nis Miller,  Judge. 

Action  by  Annie  Day,  individually  and  as 
natural  tutrix,  against  the  Louisiana  West- 
ern Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed 

Denfigre  &  Blair  and  Pujo,  Moss  &  Sugar, 
for  appellant  Paul  Ambrose  Sompayrac,  for 
appellee. 

Statement  of  the  Case, 

MONROE,  J.  This  case  comes  up  on  ap- 
peal from  a  verdict  and  judgment  awarding 
damages  for  the  death  of  plaintiff's  husband, 
the  father  of  her  minor  children,  resulting 
from  the  supposed  negligence  of  the  defend- 
ant, by  whom  the  deceased  was  employed  as 
a  switchman;  the  facts  being  as  follows: 

The  deceased  had  been  in  defendant's  em- 
ploy as.  an  Inspector  In  its  yard  at  Lake 
Charles  for  some  18  months,  and  was  then 
assigned  to  duty  as  a  switchman,  and  worked 
in  that  capacity  for  about  2  months,  when  he 
met  with  the  accident  from  which  the  suit 
arises. 

It  appears  that  on  January  22,  1906,  be- 
tween 3:30  and  5  o'clock  p.  m.,  he  was  en- 
gaged In  switching  cars,  with  a  crew  of  five 
men,  consisting,  besides  himself,  of  another 
switchman,  a  foreman,  an  engineer,  and  a 
fireman.  There  were  four  freight  cars  in 
front  of  the  engine,  and  with  a  view  of  leav- 
ing the  two  end  cars  upon  a  side  track  the 
train  had  been  brought  Into  such  a  position 
that  the  engine  and  the  two  cars  nearer  to 
It  were  practically  on  the  main  track,  whilst 
the  other  two  cars  were  on  the  side  track, 
but  not  quite  clear  of  the  main  track;  tbe 
point  of  junction,  or  coupling,  between  the 
two  middle  cars  of  the  train  being  Just  about 
over  the  frog  of  the  switch,  so  that  a  light 
push,  or  "kick,"  from  the  engine  was  neces- 
sary to  clear  the  two  first  mentioned  of  the 
main  track.  In  that  situation  Day  (the  de- 
ceased) went  between  the  cars  for  the  pur- 
pose of  uncoupling  them,  and  as  the  required 
kick  was  given,  getting  his  left  foot  wedged 
between  the  guard  and  track  rails,  had  his 
leg  cut  off  below  the  knee,  from  which  In- 
Jury  he  died  the  next  morning.  It  is  undis- 
puted that,  so  far  as  Its  movements  were 
concerned  the  train  was  at  that  time  entire- 
ly under  his  control,  and  the  explanation  giv- 
en by  the  engineer,  who  alone  can  be  said  to 
have  Been  the  accident,  Is  that  the  train  had 
come  to  a  "dead  stop";  that  Day  went  be- 
tween the  cars ;  that  he  then  gave  the  "kick 
signal,"  which  meant  that  the  engine  was  to 
move  forward  with  sufficient  force  to  clear 
the  two  end  cars  (which  were  supposed  to 
have  been  by  that  time  uncoupled)  of  the 
main  track;  that  he  (the  engineer)  obeyed 
the  signal,  moving  the  engine  forward  until 
he  supposed  he  had  given  the  cars  the  re- 
quired velocity— a  distance  of  say  54  feet — 
when  he  put  on  the  brakes  without  further 
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signal;  and  that  Day  then  fell  out  on  his 
face,  the  cars,  as  It  turned  out,  not  having 
been  uncoupled.  It  appears  that  the  cars 
which  the  deceased  attempted  to  uncouple 
were  provided  with  a  mechanical  contrivance 
by  which  they  could  be  coupled  and  un- 
coupled from  the  outside  (without  going  be- 
tween them),  and  there  is  some  evidence  to 
the  effect  that  the  contrivance  was  examined 
within  an  hour  after  the  accident,  and  that 
it  could  then  be  "operated."  Whether  lt 
could  be  operated  with  ease  or  with  difficulty, 
and  whether  the  testimony  on  the  subject 
applies  to  both,  or  to  but  one,  of  them,  are 
matters  that  are  not  made  clear,  and  the  en- 
gineer says: 

"We  started  to  kick  them;  but  we  could  not 
get  them  cut  off,  for  some  cause." 

From  this  we  Infer  that  the  uncoupler  did 
not  work  easily,  and  that  Day  found  it  nec- 
essary to  go  between  the  cars  in  order  to 
perform  its  function.  It  is  shown  that  a 
rule  of  the  company,  to  which  Day's  atten- 
tion had  been  called,  warns  the  employes 
against  going  between  the  cars,  while  they 
are  in  motion,  for  the  purpose  of  coupling  or 
uncoupling  them ;  that  Day  was  wearing,  at 
the  time  of  the  accident,  a  pair  of  rubber 
boots,  and  that  he  had  been  cautioned,  in  the 
morning,  that  lt  was  dangerous  for  him  to 
do  so ;  that  the  space  between  the  guard  rail 
In  question  and  the  track  rail  was  not  block- 
ed; and  that  Day's  left  foot,  with  part  of 
the  leg  attached,  was  found  jammed  therein, 
after  the  accident,  and  was  removed  with  the 
aid  of  a  crowbar.  It  la  further  shown  that 
Day  was  permitted  to  lie  upon  the  ground 
for  30  or  40  minutes  after  the  accident,  that 
it  was  cold  and  damp,  and  that  his  chances 
of  recovery  were  not  thereby  improved ;  but, 
whilst  this  may  have  been  injudicious,  we 
are  satisfied  that  there  was  no  deliberate  in- 
humanity— those  who  were  about  him,  and 
there  were  many,  acting  according  to  their 
lights  and  for  what  they  believed  to  be  the 
best,  or  in  Ignorance  as  to  what  should  be 
done.  The  engineer  is  shown  to  have  been 
in  defendant's  employ  since  1880,  and  to 
have  been  an  engineer  for  nearly  12  years, 
and  there  is  no  suggestion  that  he  had  ever 
been  found  careless  or  incompetent 

Opinion. 

If  the  engineer  saw  Day  go  between  the 
cars,  It  Is  Inconceivable  that  he  should  have 
started  the  train,  unless  he  believed  that  he 
(Day)  had  signaled  him  to  do  so;  and,  upon 
a  first  Impression,  It  seems  inconceivable  that 
Day  should  have  given  the  signal  whilst  he 
was  between  the  cars.  The  engineer  Is,  how- 
ever, positive  in  his  statement  that  Day  gave 
him  the  "kick  signal,"  and  there  is  absolute- 
ly nothing  In  the  record,  save  the  peculiar 
circumstances  that  have  been  stated,  to  cast 
a  doubt  on  his  veracity.  His  testimony,  it 
is  true,  is  not  as  clear  In  some  particulars 
as  lt  might  have  been.  If  he  had  been  more 


exhaustively  examined;  but,  considering  his 
statement  that  Day  could  not  get  the  cars 
cut  off  (or  uncoupled)  "for  some  cause,"  In 
connection  with  his  testimony  as  to  the  giv- 
ing of  the  signal,  our  conclusion  is  that  Day, 
being  an  active  man,  and  finding  that  the 
coupling  was  jammed,  and  would  probably 
remain  so  while  the  cars  were  at  rest,  de- 
cided to  have  the  cars  put  In  motion,  to  un- 
couple them  the  moment  their  position  should 
be  changed,  and  to  take  the  risk  of  then  get- 
ting out,  and  hence  that,  with  his  left  foot 
on  the  rail,  he  gave  the  signal,  but  that,  be- 
fore be  could  accomplish  his  further  purpose, 
his  foot,  with  the  rubber  boot  on  it,  had  slip- 
ped and  became  wedged  between  the  two 
rails,  and  he  was  run  over.  Even,  however, 
were  we  satisfied  that  the  engineer  was  at 
fault,  it  would  not  follow  that  the  defendant 
should  be  held  liable,  on  that  account,  for 
the  damages  claimed.  This  court  has  here- 
tofore said: 

"Whilst  the  doctrine  of  the  nonliability  of  the 
master  for  injuries  sustained  by  a  servant  in  his 
employ,  through  the  incompetency  or  negligence 
of  another  servant  employed  by  him,  has  not 
been  recognized  in  this  state  as  including  cer- 
tain classes  of  cases  to  which  it  has  been  applied 
by  the  English  and  by  some  American  courts, 
the  case  stated  in  the  petition— I.  e.,  an  ordinary 
case  of  a  brakeman,  injured  through  the  fault 
of  an  engineer,  when  both  are  engaged  in  hand- 
ling the  same  train,  in  the  service  of  the  same 
employer — is  one  to  which,  under  our  jurispru- 
dence, as  well  as  the  jurisprudence  elsewhere, 
that  doctrine  is  properly  applicable.  Hubgh  v. 
N.  O.  &  C.  R.  Co.,  6  La.  Ann.  495,  54  Am.  Doc. 
565;  Satterly  v.  Morgan,  35  La.  Ann.  1166; 
Towns  v.  Railroad  Co..  37  La.  Ann.  630.  55  Am. 
Rep.  508 ;  Wallis  v.  Railroad  Co.,  88  La.  Ann. 
160;  Dandie  v.  Railroad  Co.,  42  La.  Ann.  689. 
7  South.  792.  Stating  the  doctrine  thus  referred 
to  more  specifically,  for  the  purposes  of  the 
instant  case,  it  is  that  an  engineer  and  brake- 
man,  employed  by  the  same  master  and  engaged 
in  handling  the  same  train,  are  fellow  servants, 
each  of  whom,  by  virtue  of  his  acceptance  of 
such  service,  assumes  the  risk  resulting  from  the 
incompetency  or  negligence  of  the  other,  and  ac- 
quits the  master  of  liability  for  injury  which  he 
may  sustain  thereby,  provided  the  master  has 
not  employed  or  retained  the  incompetent  or 
negligent  one,  knowing  him  to  be  incompetent  or 
negligent,  or  when,  by  the  exercise  of  reasonable 
care,  he  might  have  informed  himself  of  such 
unfitness."  Bell  v.  Globe  Lumber  Company,  107 
La.  731,  732,  31  South.  994. 

We  are  not  now  disposed  to  go  beyond  the 
position  thus  stated,  nor  yet  to  recede  from 
It;  and  we  are  of  opinion  that  plaintiff  could 
in  no  event  recover  upon  the  ground  of  the 
negligence  of  defendant's  engineer,  since  the 
relations  between  the  deceased  and  the  en- 
gineer cannot,  on  principle,  be  distinguished 
from  those  which  subsist  between  a  brake- 
man  and  an  engineer,  and  it  Is  not  alleged  or 
shown  that  the  engineer,  In  this  instance, 
was  incompetent  or  negligent,  or  that  defend- 
ant was  at  fault  in  employing  or  retaining 
him.  Upon  the  other  hand,  assuming  the 
conclusion  reached  by  us  as  to  the  facts  to 
be  correct,  there  Can  be  no  recovery  on  the 
ground  of  the  alleged  negligence  of  the  de- 
fendant in  falling  to  block  the  space  between 
the  guard  and  the  track  rails,  since  that  fail- 
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ure,  If  It  should  be  regarded  as  negligence, 
would  not  have  affected  the  safety  of  the  de- 
ceased, If  he  had  been  discharging  his  duty 
as  a  switchman  in  the  manner  contemplated 
by  his  employment  It  was  he,  and  not  the 
defendant,  who  assumed  the  extraordinary 
risk  resulting  from  his  undertaking  to  re- 
main between  the  cars  while  they  were  In 
motion,  and  so  uncouple  them— a  risk  which 
he  was  not  required  to  take,  and  was  not 
justified  in  taking,  no  matter  what  may  have 
been  the  condition  of  the  uncoupling  contriv- 
ance. 

The  views  thus  expressed  render  unneces- 
sary the  consideration  of  other  points  relied 
on  by  the  defendant. 

For  the  reasons  assigned,  it  is  adjudged 
and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
that  plaintiff's  demand  be  rejected,  and  this 
suit  dismissed,  at  her  cost  in  both  courts. 


•   (121  La.) 

No.  17,007. 

WENDLING  v.  DIXIE  ICE  MFG.  CO., 
Limited. 

(Supreme  Court  of  Louisiana.   March  90,  1908. 
Rehearing  Denied  April  27,  1908.) 

Appeal— Appealable  Obdeb. 

No  appeal  lies  from  an  order  granting,  or 
refusing  to  dissolve,  an  injunction  pendente  lite, 
except  in  cases  where  the  injury  cannot  be  re- 
paired in  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  675-677.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  D.  Wendllng  against  the  Dixie 
Ice  Manufacturing  Company,  Limited.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Dismissed. 

Dinkelsplel,  Hart  &  Davey,  for  appellant 
Daniel  Wendllng,  pro  se. 

On  Motion  to  Dismiss  Appeal. 

LAND,  J.  This  suit  is  one  to  abate  an 
alleged  nuisance,  resulting  from  smoke,  soot 
and  cinders  issuing  from  the  smokestack  of 
the  defendant's  ice  plant  and  from  noise  pro- 
duced by  operating  the  machinery  at  night 

Plaintiff  prayed  for  a  writ  of  Injunction 
restraining  and  prohibiting  the  defendant 
from  operating  Its  plant  at  night,  and  from 
using  the  smokestacks  on  the  premises  un- 
less the  same  shall  first  be  raised  20  feet 
above  the  highest  building  within  a  radius 
of  100  feet  and  capped  so  as  to  prevent  soot 
and  cinders  from  falling  therefrom,  and  shall 
also  construct  maintain,  and  use  smoke  con- 
sumers and  other  devices  to  prevent  the 
development  and  emanations  of  smoke  In 
dense  masses,  all  as  required  by  city  ordi- 
nances. Plaintiff  alleged  damages  already 
sustained  In  the  sum  of  $300,  and  prayed 
for  judgment  for  that  amount,  and  Interest 


and  costs,  and  for  a  decree  maintaining  and 
perpetuating  the  injunction.  The  court  or- 
dered the  defendant  .to  show  cause  why  the 
writ  of  injunction  prayed  for  should  not  be 
granted.  The  defendant  excepted  to  the  rule 
on  the  ground  that  the  petition  disclosed  no 
cause  of  action,  and  for  answer  denied  all 
the  allegations  of  the  petition.  On  the  trial 
of  the  rule,  evidence  was  adduced  on  the  mer- 
its of  the  application  for  an  injunction.  The 
court  denied  the  injunction  as  to  the  opera- 
tion of  the  factory  at  night  but  granted  the 
writ  In  all  other  respects  as  prayed  for  until 
the  further  orders  of  the  court.  Defendant 
was  allowed  a  suspensive  appeal  from  the 
order,  returnable  to  the  Supreme  Court 

In  .this  court  the  plaintiff  and  appellee  has 
moved  to  dismiss  the  appeal  on  several 
grounds.  The  first  In  logical  order  Is  that 
no  appeal  lies  from  the  order  granting  the 
injunction  pendente  lite. 

The  general  rule  Is  that  an  order  granting 
a  preliminary  injunction  Is  interlocutory, 
and  works  no  irreparable  Injury,  as  the  er- 
ror, If  any,  can  be  corrected  by  appeal  from 
the  final  judgment  Osborne  v.  Clayton,  3 
Rob.  437.  This  doctrine  was  applied  in  State 
ex  rel.  Doullut  v.  Judge,  29  La.  Ann.  869,  to 
an  Injunction  to  restrain  the  defendant  from 
carrying  on  a  tallow  factory,  on  the  ground 
that  the  same  was  a  nuisance.  The  court 
inter  alia,  said : 

"The  indemnity  [bond]  which  the  law  provides 
for  defendants  in  these  cases  against  damage 
and  iniury  is  supposed  to  be  sufficient  to  prevent 
the  injury  being  'irreparable,'  even  if  such  orig- 
inal conservatory  orders  can  be  considered  as 
interlocutory." 

In  Town  of  Donaldsonvllle  v.  Police  Jury 
of  Ascension,  83  La.  Ann.  249,  the  court  held 
that  the  Jurisprudence  was  settled  that  an 
appeal  from  a  mere  preliminary  Injunction 
will  not  He,  citing  the  two  cases,  supra. 

In  Fontelleu  v.  Gates,  36  La.  Ann.  833,  the 
court  said: 

"Fontelieu  moves  to  dismiss  on  the  ground  that 
no  appeal  lies  from  an  order  granting  an  injunc- 
tion. That  is  the  settled  rule ;  the  only  qualifi- 
cation of  it  being  in  those  cases  where  the  injury 
cannot  be  repaired  in  damages." 

In  the  case  at  bar  the  judge,  after  hearing 
the  parties,  denied  the  injunction  In  part, 
but  granted  the  writ  to  the  extent  of  restrain- 
ing the  defendant  from  using  the  smoke- 
stacks on  the  premises  until  the  require- 
ments of  the  city  ordinances  in  such  cases 
had  been  complied  with.  This  order  was  not 
a  final  judgment,  but  was  subject  to  modifica- 
tion by  the  district  judge  at  any  time  before 
the  final  determination  of  the  case.  Koehl 
v.  Judge,  45  La.  Ann.  1495,  14  South.  352. 
Any  injury  caused  to  the  defendant  by  the 
Injunction  Is  reparable  in  damages,  and  we 
do  not  see  how  the  defendant  can  be  irrepar- 
ably injured  by  conducting  his  business  in 
accordance  with  the  city  ordinances.  In  case 
of  Pierce  v.  City  of  New  Orleans,  16  La.  Ann. 
396,  the  defendant  was  ordered  in  limine  to 
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close  up  the  opening  In  a  wall  and  to  restore 
It  to  Its  original  condition  of  a  blank  wall 
during  the  pendency  of  the  suit  The  court, 
while  maintaining  the  appeal,  especially  rec- 
ognized the  exceptional  nature  of  the  injunc- 
tion. 

The  defendant  contends  that  the  order  In 
question  works  inseparable  Injury,  because 
the  evidence  shows  the  absolute  inability  of 
the  defendant  to  comply  with  the  orders  of 
the  court,  as  to  do  so  would  compel  the  de- 
fendant to  close  his  factory.  Such  a  closure 
for  the  time  necessary  to  Install  the  appli- 
ances and  devices  required  by  the  city  ordi- 
nances would  not  work  an  Injury  which 
could  not  be  compensated  In  dollars  and  cents. 

Appeal  dismissed. 


(121  La.) 
No.  16,778. 

BREAUX  BRIDGE  LUMBER  CO.,  Limited, 

v.  HEBERT  et  al. 
(Supreme  Court  of  Louisiana.   March  80,  1908. 
Rehearing  Denied  April  27,  1908.) 

1.  Parties  —  Joinder— Trespass— Joint  and 
Several  Liability — Presumption  of  Sep- 
arate Liability. 

In  an  action  for  trespass  against  two  de- 
fendants, where  nothing  in  the  petition  shows 
that  the  defendants  were  joint  trespassers,  an 
exception  of  misjoinder  will  be  sustained. 

2.  Pleading — Construction  Against  Plead- 
er. 

Solidary  liability  is  not  presumed,  and 
pleadings  are  construed  against  the  pleader. 

fE''  X~tp—  For  oa«ps  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading,  5  66.] 

(Syllabus  by  the  Court.) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  St  Martin;  James  Simon, 
Judge. 

Action  by  the  Breauz  Bridge  Lumber  Com- 
pany, Limited,  against  Edward  Hebert  and 
another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Martin,  Voorhles  &  Martin,  for  appellant 
James  Edmond  Mouton,  for  appellees.  Fran- 
cis Ernest  De  Laboussaye,  amicus  curiae. 

PROVOSTY,  J.  The  plaintiff  company 
brings  this  suit  against  two  defendants  in 
trespass.  It  is  not  possible  to  ascertain  from 
the  petition  whether  it  is  claimed  that  in 
their  alleged  trespass  the  defendants  acted 
together  or  separately.  The  allegation  is 
simply  that  they  have  trespassed  upon  plain- 
tiffs land  by  cutting  down  and  removing 
timber.  The  prayer  Is  simply  for  an  injunc- 
tion, and  for  judgment  against  the  defend- 
ants for  $1,000,  with  nothing  said  as  to 
solidary  liability. 

The  court  sustained  an  exception  of  mis- 
joinder, based  on  the  failure  of  the  petition 
to  allege  that  the  defendants  were  joint  tres- 
passers, or  even  to  pray  for  judgment  against 
them  in  solido ;  so  that,  for  all  that  appears, 
defendants  may  have  been  separate,  and  not 
Joint,  trespassers. 


Solidary  liability  is  not  presumed,  and 
pleadings  are  construed  against  the  pleader. 
The  pleader  is  presumed  to  have  made  his 
pleadings  as  strong  as  he  could.  4  E.  of  P. 
&  P.  p.  746.  The  presumption  is,  therefore, 
that  the  defendants  were  separate  trespass- 
ers; and,  such  being  the  case,  they  were 
improperly  joined  In  one  suit 

Judgment  affirmed. 


(121  La.) 
No.  17,046. 
JOSEPHSON  v.  POWERS  et  al. 
In  re  POWERS. 
(Supreme  Court  of  Louisiana.   April  18,  1908.) 
Judgment— Conclusiveness— Summary  Pro- 
ceedings. 

When,  after  hearing,  a  rule  requiring  a  liti- 
gant, at  whose  instance  the  execution  of  a  writ 
of  seizure  and  sale  has  been  enjoined,  to  show 
cause  why  the  truth  of  his  allegations  should 
not  be  proved  summarily,  or  the  writ  dissolved, 
has  been  made  absolute,  another  application  for 
injunction,  which  presents  or  might  present  the 
same  grounds  as  the  first,  is  made,  such  applica- 
tion is  properly  denied ;  and  mandamus  will  not 
lie  to  compel  the  issuance  of  another  injunction, 
nor  will  prohibition  lie  to  restrain  the  trial 
court  from  proceeding  to  enforce  execution  of 
the  writ  of  seizure  and  sale,  still  less  when  it 
appears  that  the  execution  of  the  judgment  dis- 
solving the  first  writ  is  suspended  by  appeal. 
(Syllabus  by  the  Court.) 

Pauline  Josephson  claimed  an  order  for 
executory  process  on  a  note  in  question,  and 
Mrs.  Ira  A.  Powers  and  others  interposed 
exceptions.  Judgment  for  plaintiff,  and  de- 
fendant obtained  a  suspensive  appeal,  and 
thereafter  applied  for  writs  of  certiorari, 
mandamus,  and  prohibition.   Writs  denied. 

Thompson  Bulwer  Walker  and  Benjamin 
Yehll  Wolf,  for  relatrix.  Respondent  Judge, 
pro  ae.  Benjamin  Ory,  for  respondent  Jo- 
sephson. 

Statement  of  the  Case. 

MONROE.  J.  In  May,  1907,  relstrlx  in- 
stituted a  suit  (which  fell  to  division  A  of 
the  civil  district  court,  being  No.  82.762  of 
the  docket)  against  J.  Grossman  Sons  to 
have  decreed  null  a  certain  promissory  note, 
together  with  a  mortgage  purporting  to  se- 
cure the  same,  which  had  been  executed  by 
her,  as  she  alleged,  under  duress  imposed  by 
her  husband.  In  June  following  Miss  Pau- 
line Josephson  obtained  an  order  for  execu- 
tory process  upon  the  note  In  question,  and  to 
the  proceeding  so  instituted  (which  was  al- 
lotted to  division  D)  Mrs.  Powers  Interposed 
certain  exceptions,  coupled  with  a  prayer  for 
an  Injunction,  and  she  was  given  a  hearing, 
after  which  there  was  an  adverse  Judgment, 
and  an  appeal  by  her  to  this  court.  In  which 
it  was  held  (46  South.  44)  that  (quoting  the 
syllabus  of  the  opinion) : 

"Where,  after  the  institution  of  a  suit  to  annul 
a  promissory  note,  issued  by  the  plaintiff,  to- 
gether with  the  mortgage  by  which  ft  is  secured, 
upon  grounds,  verified  by  affidavit,  which  would 
authorize  the  issuance  of  an  injunction  against 
executory  process  to  enforce  payment  of  such 
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not*,  the  holder  of  the  note  causes  executory 
process  to  issue  from  a  division  of  the  civil  dis- 
trict court  other  than  that  in  which  the  action  of 
nullity  is  pending,  the  defendant  in  the  writ  is 
entitled,  upon  proper  application  to  the  judge  of 
the  division  issuing  the  same,  predicated  upon 
the  allegations  made  in  the  suit  already  pend- 
ing, to  such  writ  of  injunction  to  hold  matters 
in  abeyance  until  said  pending  suit  shall  have 
been  decided.  Whether  the  executory  proceed- 
ings, with  the  application  for  injunction,  should 
not,  under  the  circumstances,  be  transferred  to 
the  division  in  which  the  action  of  nullity  is 
pending,  is  not  now  presented  for  decision." 

And  there  was  judgment  reversing  the 
judgment  appealed  from  (which  had  denied 
the  injunction  prayed  for  by  the  present 
relatrlx)  and  remanding  the  case  for  further 
proceedings. 

It  now  appears  that,  while  the  appeal  thus 
mentioned  was  pending  in  this  court,  to  wit, 
on  August  1,  1907,  Mrs.  Powers  made  an- 
other application  {by  means  of  a  separate 
petition)  to  the  judge  of  division  D  for  an 
injunction,  and  that  the  writ  was  Issued  as 
prayed  for ;  that  thereafter  (in  February,  of 
this  year)  plaintiff  in  the  seizure  ruled  her 
(Mrs.  Powers)  into  court  to  show  cause  why 
she  should  not  be  compelled  to  prove  summa- 
rily the  truth  of  the  facts  alleged  by  her  as 
grounds  for  the  injunction,  or  why,  other- 
wise, the  injunction  should  not  be  dissolved; 
that  the  rule  was  tried,  contradictorily  with 
relatrlx,  with  the  result  that  there  was  Judg- 
ment for  plaintiff  therein,  dissolving  the  In- 
junction and  dismissing  the  application.  The 
judgment  so  rendered  was  signed  on  March 
16th,  the  day,  as  it  happened,  upon  which 
this  court  handed  down  the  opinion  hereto- 
fore referred  to,  and  in  due  time  relatrlx 
applied  for  and  obtained  a  suspensive  appeal, 
which  was  made  returnable  to  this  court  on 
the  first  Monday  of  the  current  month,  and, 
as  we  understand,  has  been  or  will  be  duly 
returned. 

In  the  application  now  under  considera- 
tion, which  appears  to  have  been  filed  In 
this  court  on  March  18th,  relatrlx  complains 
that  the  judge  a  quo  declined  on  that  day 
to  issue  another  injunction  similar  to  that 
which  had  been  dissolved;  that  In  the  trial 
of  the  rule,  which  had  just  been  made  abso- 
lute, be  bad  erred  in  his  rulings  upon  the 
admissibility  of  evidence,  and  also  in  the 
final  judgment,  and  that  she  will  be  obliged 
to  appeal,  unless  he  Is  prohibited  from  fur- 
ther proceeding.  She  therefore  prays  for  a 
writ  of  mandamus  to  compel  the  granting  of 
the  injunction  prayed  for,  and  for  a  writ  of 
prohibition  to  restrain  further  proceeding  In 
the  matter  of  the  execution  of  the  writ  of 
selmre  and  sale,  pending  the  final  determi- 
nation of  the  suit  originally  Instituted  by 
her. 

Opinion. 

The  application  for  injunction  of  August 
1,  1907,  was  presented  to,  and  heard  and  dis- 
posed of,  by  a  court  of  competent  jurisdic- 
tion, whose  judgment  was  and  Is  open  to  re- 
view on  appeal.   That  being  the  case,  the 


application  of  March  18th,  presenting,  In  ef- 
fect, the  questions  which  had  just  been  de- 
cided, was  properly  denied.  The  case  does 
not,  therefore,  call  for  the  issuance  of  either 
of  the  writs  prayed  for,  and  still  less  as  the 
execution  of  the  judgment  dissolving  the 
first  injunction  Is  now  actually  suspended  by 
appeal. 

This  application  is  accordingly  denied,  at 
the  costs  of  the  relatrlx. 


(121  La.) 
No.  16.935. 
CHAMPAGNE  v.  BLOCH  BROS. 
In  re  CHAMPAGNE. 
(Supreme  Court  of  Louisiana.   March  30,  1908. 
Rehearing  Denied  April  27,  1908.) 

1.  Execution — Pbopebty  Subject— Right  to 
Sue  fob  Collation. 

The  heir's  right  in  this  respect  is  not  sub- 
ject to  seizure. 

2.  Same— Seizure. 

The  fact  that  the  heir  has  filed  suit  to  com- 
pel collation  is  not  an  "executed"  right,  ren- 
dering the  suit  subject  to  seizure.  Suits  may 
be  seized,  with  the  exception  of  those  which 
are  exclusively  reserved  to  tbe  person ;  for  in- 
stance, a  suit  to  compel  collation.  The  right  is 
"executed"  or  enforced  only  after  judgment  is 
rendered. 
(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Appeal,  Parish  of 
Terrebonne. 

Action  by  George  J.  Champagne  against 
Bloch  Bros,  to  enjoin  the  seizure  of  an  action 
wherein  Champagne  was  plaintiff  under  fieri 
facias  by  defendants.  The  Court  of  Appeal 
having  affirmed  a  judgment  In  the  district 
court  for  defendants  dissolving  the  injunc- 
tion, plaintiff  applies  for  certiorari  or  writ  of 
review  to  the  Court  of  Appeal  Reversed, 
and  remanded  to  the  district  court. 

J.  C.  Brlant  and  Suthon  &  Wurzlow,  for  ap- 
plicant  Wallis  &  Gagnfi,  for  respondents. 

BREAUX,  C.  J.  Relator  was  plaintiff  in 
a  suit  against  his  three  brothers  to  have  an- 
nulled and  set  aside  a  sale  made  by  his  fath- 
er to  his  three  brothers.  It  Included  about 
all  the  property  the  father  had,  and  had  the 
effect  of  excluding  relator  from  any  inherit- 
ance. 

Bloch  Bros.,  the  respondents,  are  his  judg- 
ment creditors. 

They  seized  tbe  suit  brought  by  relator 
against  his  brothers  and  all  the  rights  claim- 
ed in  the  suit 

The  relator  then  took  out  an  injunction, 
In  which  he  alleged  that  the  right  was  per- 
sonal and  could  not  be  seized;  that  merely 
filing  a  demand  for  the  right  to  which  he 
thought  he  was  entitled  did  not  render  it 
subject  to  the  seizure  of  Bloch  Bros.,  his 
creditors. 

The  defendants  in  the  injunction  proceed- 
ings^— that  Is,  Bloch  Bros. — interposed  the 
plea  of  no  right  to  and  no  cause  for  an  in- 
junction. The  judge  of  the  district  court 
maintained  that  plea.   It  was  affirmed  on  ap 
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peal  to  the  Court  of  Appeal,  and  the  case  is 
now  before  us  In  answer  to  an  order  nisi  ad- 
dressed to  the  respondents,  said  creditors,  to 
show  cause  why  the  Judgment  in  their  favor 
rendered  in  the  district  court  and  affirmed 
on  appeal  should  not  be  reversed. 

We  are  informed  by  the  decision  of  the 
Court  of  Appeal  that  both  in  that  court  and 
the  district  court  the  case  was  argued  and 
passed  upon  as  a  case  to  compel  plaintiffs  co- 
heirs to  collate. 

That  the  ground  of  the  Injunction  is  that 
the  action  seized  was  one  that  could  only  be 
brought  by  plaintiff  in  suit,  George  J.  Cham- 
pagne, and  this  suit  to  enforce  a  personal 
right  Is  exempt  from  seizure. 

It  was  conceded  substantially  in  the  dis- 
cussion in  the  Court  of  Appeal  that  relator, 
being  only  a  creditor,  bad  no  right  to  a  suit 
to  force  the  heirs  to  collate;  but  that  Court 
held  that,  the  creditors  none  the  less  could 
seize  ail  the  rights  and  interest  in  the  suit 
by  plaintiff  to  compel  his  co-heirs  to  collate. 

That  the  demand  can  be  enforced  by  co- 
heirs alone.  It  is  a  personal  right  pure  and 
simple,  and  only  the  person  having  the  right 
to  sue  can  bring  the  suit. 

To  this  point  there  is  not  the  least  ground 
for  contention.  All  agree  as  to  the  correct- 
ness of  that  principle  of  law. 

From  this  point  on  there  is  a  difference  of 
view. 

The  position  of  our  learned  Brothers  of  the 
Court  of  Appeal  and  of  the  district  court  is 
that  the  mere  filing  of  a  suit  by  the  heir  de- 
manding a  collation  renders  that  suit  subject 
to  seizure  and  sale,  and  that  thereby  the 
creditor  or  any  third  person  can  buy  the  suit 
at  sheriff's  sale  and  prosecute  the  claim  to 
judgment,  and  figure  from  the  time  of  pur- 
chase in  the  capacity  of  an  heir  in  partition 
proceedings. 

We  find  it  Impossible  to  agree  with  that 
view.  After  judgment  the  creditor  can  seize ; 
but  he  cannot  seize  the  suit  before  the  heir 
has  exercised  his  right 

It  cannot  be  seized  before  his  debtor  has 
exercised  his  right  by  obtaining  a  judgment. 

The  debtor,  George  J.  Champagne,  has  not 
exercised  his  right  by  merely  Instituting  his 
suit 

The  suit  has  been  filed.  It  has  not  reached 
that  concrete  state  to  render  it  subject  to 
seizure  and  sale. 

The  words  "exercised  the  right,"  of  article 
1991  of  the  Revised  Civil  Code,  are  In  the 
past  tense,  and  do  not  mean  that  the  most 
incomplete  attempt  at  the  exercise  of  the 
right  is  to  be  taken  as  the  equivalent  of  the 
actual  exercise  expressed  in  the  past  tense, 
denoting  something  completely  done  and  ac- 
complished. 

Moreover,  the  right  to  seize  the  suit  cannot 
be  exercised  while  it  is  not  determined  wheth- 
er the  heir  is  entitled  to  collate. 

By  way  of  illustration  it  may  be  stated, 
had  George  J.  Champagne,  by  whom  the  suit 


was  brought  which  was  seized  by  his  cred- 
itors, departed  this  life  before  the  suit  was 
brought  the  creditors  would  have  been  abso- 
lutely without  right 

As  relates  to  collation,  and  all  the  rights 
the  proceedings  for  collation  include,  what- 
ever they  are,  the  plaintiff  in  Injunction  had 
a  right  and  a  canse  of  action  in  court  to  sus- 
tain his  injunction.  The  injunction  should 
not  have  been  dissolved. 

This  disposes  of  the  only  point  decided  by 
the  district  court  and  the  Court  of  Appeal. 

The  injunction  will  have  to  be  reinstated. 

The  issues  have  been  carefully  considered, 
though  briefly  expressed.  If  the  years  of 
men  were  as  many  as  in  the  days  of  Abraham 
and  Jacob,  we  might  dwell  upon  these  Issues 
at  great  length.  As  it  is,  we  have  sought  to 
be  brief,  and  have  not  deemed  it  necessary  to 
cite  authority  to  sustain  each  proposition. 

For  reasons  stated,  It  is  ordered,  adjudged, 
and  decreed  that  the  judgments  of  the  dis- 
trict court  and  of  the  Court  of  Appeal  are 
avoided,  annulled,  and  reversed,  and  the  ex- 
ception is  overruled. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  cause  be  remanded  to  the  dis- 
trict court  to  be  proceeded  with  according  to 
law;  that  the  writ  of  injunction  be  reinstated 
and  made  subject  to  the  rule  before  laid 
down;  that  Bloch  Bros.,  creditors,  pay  the 
costs  of  both  courts;  that  the  writs  of  cer- 
tiorari and  review  be  granted  as  prayed  for, 
and  made  peremptory. 


(121  La.) 
No.  16,944. 

NEW  ORLEANS  LAND  CO.  v.  NATIONAL  ' 
REALTY  CO.,  Limited. 

(Supreme  Court  of  Louisiana.   March  SO,  1908.) 

1.  Acknowledgment  —  Sufficiency— Deed 
Under  Private  Signature. 

The  acknowledgment  was  made  before  a 
notary  in  another  jurisdiction,  and  the  certificate 
of  the  officer  was  as  required  under  law  of  the 
domicile  of  the  parties  by  whom  the  deed  was 
acknowledged.  The  deed  was  sufficiently  legaliz- 
ed by  the  effect  of  time. 

2.  Deeds — Consideration— Price. 

There  was  a  consideration  expressed,  and  a 
further  consideration  implied. 

3.  Taxation— Tax  Deeds— Description — Suf- 
ficiency— Identification. 

The  property  was  described  amply  to  main- 
tain a  tax  title. 

4.  Costs— On  Appeal— Affirmance. 

Appellant,  who  is  not  willing  to  accept  title 
evidently  legal  and  good,  and  so  decreed  by  the 
court  of  the  first  instance,  is  bound  for  the  costs 
of  appeal. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13.  Costs.  §§  884-891.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred.  Durleve  King,  Judge. 

Action  by  the  New  Orleans  Land  Com- 
pany against  the  National  Realty  Company, 
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Limited.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Afflnued. 

Felix  Jonathan  Dreyfous  and  Alfred  David 
Danziger,  for  appellant.  Charles  Louque, 
for  appellee. 

BREAUX,  0.  J.  Plaintiff  sued  for  a  judg- 
ment against  the  National  Realty  Company, 
Limited,  to  the  end  of  compelling  the  last- 
named  company  to  take  title  to  square  804, 
In  this  city,  bounded  as  stated  in  the  petition. 

It  appears  that  on  the  25th  day  of  August, 
1906,  the  National  Realty  Company  sold  the 
property  to  S.  Sagari,  for  account  of  the 
New  Orleans  Land  Company,  plaintiff,  for 
the  price  of  $10,000,  less  2  per  cent. 

The  National  Realty  Company  refused  ti- 
tle, and  petitioner,  the  New  Orleans  Land 
Company,  alleged  that  the  title  la  good  and 
valid.  It  alleged  that  Charles  W.  Horner, 
who  was  at  one  time  owner,  and  Thomas  J. 
Durant  his  partner,  parted  with  their  title, 
which  is  now  owned  by  plaintiff,  and  that 
whatever  Irregularity,  if  any,  there  was  In 
this  title,  had  been  ratified  by  Horner  and 
the  heirs  of  Thomas  J.  Durant  on  the  11th 
day  of  July,  1902.  Plaintiff  further  urged 
that  the  tax  title,  which  forms  part  of  the 
chain  of  title  which  It  tenders,  dates  back 
over  three  years  from  the  date  suit  was 
brought,  and  that  an  action  to  annul  the  tax 
title  would  be  of  no  consequence,  as  it  would 
be  defeated  by  the  plea  of  prescription  of 
three  years. 

The  defense  of  the  defendant  company, 
called  upon  to  take  title,  is  that  the  square 
of  ground  in  question  was  bought  by  said 
plaintiff  company,  part  from  Horner,  by  act 
before  Morel,  notary,  on  April  9,  1891,  and 
the  other  part  from  John  Spaniel,  by  act  be- 
fore Wilson,  notary,  on  July  3,  1893;  that 
Horner  bought  from  the  heirs  of  J.  T.  Du- 
rant, by  act  under  private  signature,  dated 
January  29,  1891,  and  that  the  price  was 
$1  and  other  considerations;  that  this  alleged 
$1  price  vitiated  the  sale;  and  that  the  con- 
sideration stated  could  not  be  taken  Into  ac- 
count. 

Durant,  it  appears,  bought  the  property 
from  Louis  Janin  In  June,  1852. 

The  other  portion,  sold  by  Spaniel,  as  be- 
fore stated,  had  been  purchased  by  him  on 
October  3,  1892,  from  the  State  Auditor  (and 
here  comes  the  tax  deed  before  mentioned), 
by  deed  registered  In  the  conveyance  office. 

The  state  purchased  this  property  for  the 
unpaid  taxes  of  1881  and  1883,  assessed  In 
the  name  of  Alexander  Milne,  by  acts  passed 
before  Spearing,  notary,  on  January  17, 1905, 
and  February  4,  following,  of  the  same  year, 
registered  In  the  conveyance  office. 

Defendant  attacks  the  tax  deed  on  the 
ground  of  vagueness  in  the  description.  It 
avers  that  the  assessment  shows  that  the 
property  on  Palmyra  street  in  the  name  of 
Milne,  which  to  some  extent  is  traced  back 
to  James  Milne,  is  assessed  without  giving 
dimensions  or  location,  while  the  deed  states 
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that  the  property  la  In  square  804,  bounded 
by  four  streets;  that  In  consequence  the  tlilo 
is  not  legal  and  good;  that  the  proceedings 
should  be  carried  on  contradictorily  with 
Milne  in  order  to  give  good  title. 

The  verbal  testimony  taken  on  the  trial 
shows  that  plaintiff  has  been  in  possession 
under  title  at  least  since  the  year  1898.  But 
it  goes  further.  In  the  year  1893  the  attor- 
ney for  plaintiff  testified  that  he  was  presi- 
dent of  the  plaintiff  company  and  had  a  fence 
constructed  around  the  square  in  question. 

We  take  up  in  the  first  place  for  decision 
defendant's  first  objection  as  presented  in 
the  order  of  argument,  to  wit,  that  the  acts 
of  Horner  and  the  Durant  heirs,  acknowledg- 
ed before  a  notary  in  Washington,  D.  C,  are 
not  authentic  and  are  not  in  due  form,  even 
as  acknowledgment  under  private  signature; 
that  they  do  not  show  that  the  acknowledg- 
ment waa  witnessed  by  two  witnesses. 

On  this  particular  point  the  facts  are  that 
the  heirs  of  Thomas  J.  Durant  signed  a  deed 
before  Alexander  Stewart,  a  notary  In  the 
District  of  Columbia,  in  the  presence,  as  this 
notary  states,  of  two  witnesses.  They  did 
not  sign  the  deed.  They  signed  the  acknowl- 
edgment, together  with  the  notary. 

This  was  in  compliance  with  the  require- 
ments of  the  local  laws.  The  deed  was  sign- 
ed in  the  year  1891. 

The  capacity  and  signature  of  the  notary 
are  certified  to  by  the  clerk  of  the  Supremo 
Court  of  the  District  of  Columbia,  as  au- 
thorized by  section  1778  and  section  863  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  St  1901,  pp.  1211,  661). 

This  acknowledgment  was  in  the  usual 
form  In  use  in  some  of  the  other  districts, 
and  one  usually  accepted  as  correct. 

Moreover,  the  Durant  heirs  under  said  deed 
(unauthentic)  sold  the  property  to  Horner  on 
January  28,  1891,  for  $100,  or  $1,  as  the  case 
may  be,  and  the  other  considerations. 

Their  acknowledgment  was  made  before 
Stewart,  notary. 

On  the  15th  day  of  April,  1892,  Horner  sold 
to  the  New  Orleans  Swamp  Land  Reclama- 
tion Company. 

After  that  date  there  was  a  certificate  sign- 
ed—!, e.,  April,  1902—  in  which  the  heirs  of 
Durant  ratified  the  sale  In  full. 

The  point  has  no  merit. 

The  second  ground  urged  by  defendant  is, 
as  before  stated,  that  the  consideration  of 
$1  is  not  a  serious  price. 

That  Is  true,  but  is  not  fatal  here;  for  it  Is 
manifest  that  there  were  other  considera- 
tions. 

We  turn  to  page  33  of  the  record,  and  find 
that  the  Durant  heirs,  for  and  in  considera- 
tion of  $100  then  moved,  passing  to  them 
from  the  party  of  the  second  part 

This  is  sufficient,  in  view  of  the  fact  that 
It  Is  also  stated  that  It  was  a  matter  connect- 
ed with  the  settlement  of  the  former  partner- 
ship of  Horner  &  Durant,  and  which  Is  sure- 
ly settled  by  the  number  of  years  that  have 
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elapsed ;  and,  furthermore,  it  does  not  appear 
that  the  price  was  $1,  but  $100,  and  we  have 
no  reason  to  Infer  that  at  that  time  It  was 
not  sufficient  consideration.  If  It  was  only 
$1,  It  devolved  upon  defendant  to  prove  that 
fact  There  Is  no  question  here  of  fraud  or 
forgery.  The  property  was  considered  after- 
ward as  having  passed  out  of  the  ownership 
and  possession  of  Durant  &  Horner. 

It  is  next  In  the  order  of  the  defense  con- 
tended that  the  constitutional  prescription  of 
three  years  does  not  cure  a  title,  where  the 
description  of  the  property  bought,  at  tax 
sale  Is  Insufficient  to  Identify  It. 

This  Is  true  as  an  original  proposition,  and 
particularly  true  where  the  facts  are  that  the 
property  Is  not  susceptible  of  identification 
at  all.  This  Is  not  that  case.  The  land  Is 
sufficiently  designated.  Four  well-known 
streets,  open  and  in  use,  are  given  in  the  dif- 
ferent deeds  as  the  boundary  of  the  square 
numbered  as  before  mentioned.  It  is  the  on- 
ly property  in  controversy.  It  Is  the  proper- 
ty which  was  sold  at  tax  sale. 

With  the  description  before  us,  we  must 
decide  that  there  is  nothing  in  this  contention 
of  the  defendant 

We  are  of  the  opinion  that  the  title,  Includ- 
ing the  tax  title  and  all,  Is  good  enough  to 
bind  all  adverse  contentions. 

Lastly,  the  contention  is  raised  that  where 
a  judicial  decree  is  necessary  to  perfect  title, 
the  cost  of  the  legal  proceedings  should  be 
thrown  upon  the  owner. 

We  do  not  agree  with  that  contention. 

The  costs  were  put  on  defendant  in  the 
lower  court.  The  suit  might  have  terminated 
there.   Defendant  chose  to  appeal. 

Originally  It  would  have  been  easy  enough 
by  contract  to  provide  for  cost  in  the  event 
that  suit  became  necessary. 

This  was  not  done. 

Since  the  appellant  thought  proper  to  ap- 
peal, the  appeal  should  be  at  his  costs. 

For  reasons  assigned,  the  Judgment  Is  af- 
firmed. 

(121  La.) 
No.  16,851. 

RIVET  v.  GEORGE  M.  MURRELL  PLANT- 
ING ft  MFG.  CO. 
(Supreme  Court  of  Louisiana.   March  80,  1008. 
Rehearing  Denied  April  27,  1908.) 

1.  Exemptions— Estoppel  to  Claim. 

Where  the  defendant  debtor  selected  two 
of  four  mules  attached  as  exempt  from  seizure, 
and  voluntarily  disposed  of  the  same  pending 
the  suit,  and  thereafter  the  attachment  was  dis- 
solved, but  the  plaintiff  obtained  judgment,  and 
seized  the  remaining  two  mules  under  a  writ  of 
fieri  facias,  held,  that  defendant  was  esjopped 
from  claiming  that  said  mules  were  also  exempt 
from  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Exemptions,  5  159.] 

2.  Execution  —  Injunction— Dissolution— 
Damaoes— Attorney's  Fees— Pboof. 

On  the  dissolution  of  an  injunction  directed 
against  the  execution  of  a  money  judgment,  the 
judge  may  allow  for  attorney  fees  claimed  as 


damages  not  more  than  20  per  cent,  on  the 
amount  of  the  judgment,  without  proof  of  the 
value  of  the  services  rendered. 
3.  Same—  Statutory  Damages. 

Statutory  damages  may  be  allowed  on  the 
dissolution  of  an  injunction  against  the  sale  of 
specific  property  seized  in  execution  of  a  money 
judgment 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  Iberville;  Calvin  Ken- 
drlck  Schwing,  Judge. 

Action  by  Henry  Rivet  against  the  George 
M.  Murrell  Planting  ft  Manufacturing  Com- 
pany to  enjoin  a  sale  under  fieri  facias  on  the 
ground  that  the  property  was  exempt  under 
Const  1898,  art  244.  Judgment  for  defend- 
ant ^Jid  plaintiff  appeals.  Affirmed. 

Sanders  &  Gilbert,  John  Howell  Pugh,  and 
Marks  ft  Wortham,  for  appellant  Edward 
Blount  Talbot  and  Paul  Geddes  Bo  iron,  for 
appellee. 

LAND,  J.  In  August  1906,  the  Murrell 
Company  sued  Henry  Rivet,  a  tenant  for  ad- 
vances made  on  his  crop,  and  caused  the  crop, 
four  mules,  and  one  cart  to  be  attached.  In 
his  answer  Rivet  alleged  that  two  mules  and 
one  wagon,  which  were  exempt  under  the 
Constitution  and  laws  of  the  state,  had  been 
seized.  Thereupon  the  attorneys  of  the  at- 
taching creditor  ordered  the  sheriff  to  release 
the  property  claimed  to  be  exempt  Rivet  se- 
lected two  young  mules,  worth  $225  each,  and 
they,  with  the  cart  were  released  from  sei- 
zure. In  April,  1907,  judgment  was  rendered 
in  favor  of  the  company  for  $503.53,  with  In- 
terest and  costs,  and  In  favor  of  the  defend- 
ant, dissolving  the  attachment  with  $246  as 
damages.  In  May,  1907,  a  writ  of  fieri  facias 
issued  on  said  judgment  for  the  balance  due 
the  company,  under  which  the  two  mules 
which  had  been  held  under  the  attachment 
were  seized  and  advertised  for  sale.  The  rec- 
ord does  not  show  that  these  two  mules  were 
surrendered  to  Rivet  after  the  dissolution  of 
the  attachment 

In  June,  1907,  Rivet  brought  the  present 
suit,  enjoining  the  sale  of  the  mules  on  the 
ground  that  they  were  exempt  from  seizure 
under  article  244  of  the  Constitution  of  1898. 
The  defendant  pleaded  that  Rivet  having 
claimed  and  received  under  the  homestead 
law  two  of  the  four  mules,  could  not  claim  as 
against  the  same  plaintiff  that  the  two  re- 
maining mules  were  also  exempt  This  con- 
tention was  sustained  by  the  judgment  below, 
and  the  plaintiff  has  appealed. 

It  appears  from  the  testimony  of  Rivet  that 
he  turned  over  the  two  mules,  which  had  been 
released  as  exempt,  to  one  Wathen,  his  ven- 
dor. On  the  trial  of  the  attachment  suit 
Rivet  testified  that  he  owned  Wathen  $100  on 
account  of  the  purchase  price  of  these  two 
mules.  In  the  Instant  case  Rivet  testified 
that  the  balance  due  on  the  mules  was  $135. 
The  evidence  does  not  explain  this  transac- 
tion by  which  property  worth  $450  was  ap- 
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pa  rent ly  transferred  to  pay  a  debt  of  $100  or 
$135.  There  Is  nothing  to  show  that  Rivet, 
pending  the  suit,  was  forced  to  dispose  of  this 
property.  At  the  termination  of  the  litiga- 
tion, the  same  creditor  is  met  with  another 
claim  of  exemption  as  to  the  remaining  two 
mules,  which  were  admittedly  liable  to  sei- 
zure when  the  suit  was  iustituted. 

The  allowance  of  this  additional  claim 
would  practically  result  In  the  exemption  of 
four  mules,  Instead  of  two,  as  provided  by 
law.  The  debtor  is  not  entitled  to  successive 
or  double  exemptions. 

"If  the  property  allotted  to  the  debtor  has 
been  taken  from  him  without  fault  on  his  part, 
or  has  been  consumed  in  maintaining  himself 
or  bis  family,  a  subsequent  exemption  may  be 
claimed."    18  Cyc  1485. 

In  the  case  at  bar,  the  plaintiff,  after  se- 
lecting the  two  mules  aa  exempt,  voluntarily 
turned  them  over  to  another  creditor,  whose 
claim  amounted  to  about  one-fourth  of  the 
value  of  the  mules.  The  plaintiff  either  pock- 
eted the  difference  or  donated  It  to  the  ven- 
dor of  the  mules.  He  Is  estopped  in  equity 
from  claiming  an  additional  exemption.  18 
Cyc.  1489. 

The  case  of  Garner  v.  Freeman,  118  La. 
184,  42  South.  707,  has  no  application.  In 
that  case  the  question  was  aa  to  the  status 
of  the  debtor,  and  we  said: 

"Exemption  laws  must  be  construed  with  ref- 
erence to  the  condition  of  things  existing  at  the 
date  of  seizure." 

We  therefore  are  of  the  opinion  that  the 
injunction  was  properly  dissolved. 

Appellant  complains  of  the  allowance  of 
20  per  cent  as  damages  on  the  amount  of 
the  judgment  enjoined  on  the  grounds  (1) 
that  statutory  damages  were  not  prayed  for, 
and  (2)  because  the  judgment  itself  was  not 
assailed,  and  the  injunction  was  only  directed 
against  the  sale  of  specific  property. 

The  defendant  alleged  and  prayed  for  dam- 
ages in  the  sum  of  $50  for  attorney  fees  for 
dissolving  the  injunction.  There  was  no  evi- 
dence adduced  as  to  the  value  of  the  services 
rendered  by  defendant's  counsel;  but  the 
judge  is  directed  by  the  statute,  on  the  disso- 
lution of  an  injunction  against  the  execution 
of  a  judgment  for  money,  to  condemn  the 
plaintiff  and  his  surety  to  pay  to  the  defendant 
"not  more  than  twenty  per  cent,  as  damages, 
unless  damages  to  a  greater  amount  be  prov- 
ed." Code  Prac.  art.  304.  Where  damages 
are  claimed  for  attorney  fees,  the  judge  may 
allow  the  same  without  proof,  to  an  amount 
not  exceeding  20  per  cent,  upon  the  judgment 
enjoined.  Brown  v.  Lambeth,  2  La.  Ann.  822. 
The  statute  predicates  a  claim  for  damages 
by  the  defendant  In  injunction,  and  directs 
the  judge  to  assess  the  penalty  when  such  a 
demand  is  made. 

It  has  been  held  that  the  statutory  dama- 
ges will  be  allowed  on  the  dissolution  of  an 
injunction  against  the  sale  of  specific  proper- 
ty seized  under  a  writ  of  fieri  facias.  Betts 


v.  Mougin,  15  La.  Ann.  52.   In  the  absence 
of  proof  of  greater  special  damages,  no  more 
than  the  statutory '  amount  can  be  allowed. 
Williams  v.  Close,  14  La.  Ann.  746. 
Judgment  affirmed. 


(121  La.) 
No.  16,683. 
BENNETT  et  al.  v.  SOUTHERN  SCRAP 
MATERIAL  CO. 
(Supreme  Court  of  Louisiana.    April  13,  1908.) 

1.  Landlord  and  Tenant— Duties  of  Lessob 
— Warranties. 

The  lessor  of  a  building  Is  bound  to  deliver 
the  same  in  good  condition  and  free  of  repairs, 
and  warrants  against  all  vices  and  defects  which 
may  prevent  it  from  being  used  for  the  purposes 
of  the  lease. 

2.  Same— Essential  Defects. 

A  stipulation  that  the  lessee  shall  make  all 
necessary  repairs,  present  and  future,  for  the 
term  of  one  year,  does  not  dispense  the  lessor 
from  his  obligation  to  deliver  the  building  in  a 
sound  condition  as  to  its  structural  parts,  nor 
does  it  exclude  the  lessor's  warranty  against  es- 
sential vices  and  defects. 

3.  Same— Necebsabt  Repairs— Duty  or  Les- 
see. 

Where  a  leased  building  collapsed  during 
the  term  by  reason  of  rotten  supporting  columns, 
the  lessor  has  no  claim  for  damages  against  the 
lessee  on  the  latter**  covenant  to  make  neces- 
sary repairs ;  usual  decay  being  excepted. 

4.  Same—  Damages—  Recovery  bt  Lessee. 

A  lessee,  who  might  have  protected  himself 
at  small  cost  against  the  collapse  of  a  building 
by  temporary  shoring,  is  not  entitled  to  recover 
the  consequential  damages. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Walter  Byers  Sommerville,  Judge. 

Action  by  C.  S.  Bennett  and  another  against 
the  Southern  Scrap  Material  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

Parkerson,  Bruenn  &  Breazeale,  for  appel- 
lants. Abraham  Goldberg,  for  appellee. 

LAND,  J.  Plaintiffs  sued  the  defendant, 
their  former  lessee,  for  $7,850  damages  al- 
leged to  have  been  occasioned  by  the  collapse 
of  a  leased  building,  due  to  the  failure  of  the 
lessee  to  make  necessary  repairs  as  stipulated 
in  the  contract. 

The  defense  was  a  general  and  special  de- 
nial of  the  alleged  obligation  of  the  defend- 
ant to  repair  or  reconstruct  the  rotten  pil- 
lars, which  were  the  cause  of  the  collapse 
complained  of  by  the  plaintiffs;  and  the  de- 
fendant also  claimed  damages  in  reconven- 
tion in  the  sum  of  $1,354  for  the  alleged  fail- 
ure of  the  plaintiffs,  after  notice,  to  prevent 
said  collapse,  and  thereafter  to  put  the  leased 
premises  in  such  condition  that  defendant 
could  remove  therefrom  its  stock  and  ma- 
terial. 

There  was  judgment  rejecting  the  demands 
of  both  parties,  from  which  plaintiffs  have 
appealed.  Defendant  has  answered  the  ap- 
peal, praying  that  the  judgment  be  reversal 
as  to  the  reconventlonal  demand,  and  that  the 
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name  be  allowed  as  prayed  for  In  the  origi- 
nal answer. 

There  Is  little  or  no  dispute  abont  the  facts 
of  the  case,  which  may  be  briefly  stated  as 
follows: 

The  lease  In  question  was  made  for  one 
year  from  September  30,  1905,  and  contained 
the  following  clause: 

"And,  in  further  consideration  of  this  lease, 
the  lessees  bind  and  obligate  themselves  to  make 
all  necessary  repairs  required  at  present,  and 
which  may  be  required  during  the  term  of  this 
lease,  at  their  own  cost  and  charges,  •  •  • 
and  at  the  end  of  the  lease  to  return,  without 
any  further  notice,  possession  of  said  premises 
and  appurtenances,  t>y  actual  delivery  of  the 
keys  to  the  lessor.  In  good  condition,  the  usual 
decay  and  wear  and  tear  only  excepted." 

The  defendant  had  been  In  possession  of 
the  same  premises  for  the  preceding  three 
years  under  a  lease  containing  a  similar  stip- 
ulation as  to  repairs.  The  lease  now  in  ques- 
tion was  a  renewal  at  a  higher  price  for  the 
term  of  one  year.  The  premises  were  leased 
for  the  purposes  of  a  Junk  business,  and  con- 
sisted of  an  old  two-story,  brick  building  in 
front  and  a  two-story  wooden  building  in 
the  rear.  The  latter  was  a  post  and  girder 
structure  Intended  for  storage  purposes,  and 
was  substantially  constructed  in  the  year 
1894.  The  defendant  used  the  ground  floor 
for  the  storage  of  metallic  scraps,  and  the 
upper  floor  for  the  storage  of  rags  and  paper. 
The  junk  below  necessarily  surrounded  the 
six  pillars  or  posts  that  supported  the  upper 
floor. 

In  April,  1906,  the  defendant,  after  moving 
the  junk  piled  around  some  of  the  posts,  dis- 
covered that  they  were  rotten.  Mr.  Bennett, 
husband  and  agent  of  the  owner,  was  inform- 
ed by  defendant's  officers  that  the  posts  were 
rotten  and  that  in  their  opinion  the  building 
would  collapse  when  they  moved  the  stuff 
away.  On  the  same  occasion  they  informed 
Mr.  Bennett  that  they  did  not  intend  to  re- 
new the  lease  In  question.  Mr.  Bennett,  ac- 
cording to  his  own  testimony,  did  not  call 
upon  the  defendant  to  repair  the  pillars,  and 
took  no  steps  whatever  to  prevent  the  threat- 
ened collapse  of  the  building.  In  fact,  he  ex- 
pressed Indifference  on  the  subject  It  may 
be  here  noted  that  Mr.  Bennett  about  the 
same  time  repaired  the  roof  of  the  structure 
at  his  own  expense.  The  building  collapsed 
on  September  9,  1906.  All  of  the  posts  on 
the  lower  floor  were  found  to  be  more  or 
less  affected  with  dry  rot  The  post  which 
gave  way  was  thus  affected  nearly  Its  entire 
length.  Another  post  was  rotten  for  as  much 
as  six  feet,  and  a  third  post  was  so  rotten 
that  It  had  crushed  and  settled  for  about  two 
feet  The  acting  city  engineer  concludes  his 
report  as  follows: 

"The  collapse  was  caused  by  dry  rot  affecting 
the  lower  posts,  and  the  building  would  in  all 

Srobability  have  fallen  of  its  own  weight  within 
8  months  if  the  posts  in  question  had  not  been 
renewed  in  the  interval.  A  complete  renovation 
of  the  building  should  have  been  made  some 
time  ago,  as,  judging  from  the  sample  of  the 


posts  which  I  have  in  my  possession,  I  would 
assume  that  the  structure  was  liable  to  collapse 
at  any  time  within  the  past  year." 

The  building  was  condemned  by  the  city 
authorities,  and  was  demolished  by  the  les- 
sor. The  collapse  of  the  building  might 
have  been  prevented  for  the  time  being  by 
additional  temporary  props.  There  is  no  suf- 
ficient evidence  to  prove  that  the  rotting  of 
the  posts  was  due  to  the  piling  of  metallic 
junk  around  them. 

The  pillars  were  a  structural  part  of  the 
building,  supporting  as  they  did  the  upper 
floor,  Intended  for  the  storage  of  heavy  arti- 
cles. For  this  upper  floor  the  pillars  served 
all  the  purposes  of  a  foundation. 

The  question  before  the  court  Is  whether 
the  lessee  obligated  himself  to  replace  those 
pillars,  which  had  been  rendered  useless  by 
natural  decay.  Under  the  terms  of  both 
leases,  the  lessee  was  not  bound  to  make 
good  "usual  decay  and  wear  and  tear."  If 
the  decay  commenced  under  either  lease,  the 
defendant  was  not  responsible  for  the  con- 
sequences. If  the  decay  antedated  either 
lease,  it  constituted  a  vice  or  defect  covered 
by  the  lessor's  implied  warranty.  The  Civil 
Code  classes  decay  with  unforeseen  events. 
"The  expenses  of  the  repairs  which  unfore- 
seen events  or  decay  may  render  necessary 
must  be  supported  by  the  lessor,  though  such 
repairs  be  of  the  nature  of  those  which  are 
usually  done  by  the  lessee."  The  lease  ex- 
cepts repairs  "rendered  necessary  by  fire 
or  other  casualty,  not  occasioned  by  lessee's 
fault  or  negligence."  It  also  excepts  "usual 
decay,"  and,  as  we  have  seen;  the  Code  con- 
siders unforeseen  events  and  decay  as  of 
the  same  nature.  The  lessor  warrants  against 
all  the  vices  and  defects  of  the  thing  which 
may  prevent  Its  being  used  for  the  purposes 
of  the  lease,  even  In  case  he  knew  nothing 
of  the  existence  of  such  vices  and  defects 
at  the  time  the  lease  was  made,  and  even 
if  they  have  arisen  since,  provided  that  they 
do  not  arise  from  the  fault  of  the  lessee. 
Rev.  Civ.  Code,  art  2695.  The  thing  leased 
must  be  delivered  in  good  condition  and  free 
from  any  repairs.  Rev.  Civ.  Code,  art.  2693. 
Here  the  law  draws  a  distinction  between 
the  condition  of  the  thing  and  necessary  re- 
pairs. In  other  words,  the  thing  leased  must 
have  no  vices  and  defects  which  render  it 
unfit  for  the  purposes  of  the  lease,  and  In 
the  next  place  must  be  in  proper  repair. 
Hence  we  conclude  that  the  term  "necessary 
repairs,"  as  used  in  the  lease  In  question,  do 
not  apply  to  vices  and  defects  of  condition 
which  may  prevent  the  leased  premises  from 
being  used  as  Intended  by  the  parties.  The 
defect  in  question  rendered  the  building  not 
only  unfit,  but  unsafe.  The^  question  Is  one 
of  the  intention  of  the  parties,  and  our  con- 
clusion is  strengthened  by  the  fact  that  the 
lessor  recognized  that  it  was  her  duty  to 
repair  the  roof,  and,  when  informed  of  the 
rotten  condition  of  the  posts,  did  not  even 
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Intimate  that  It  was  incumbent  on  the  lessee 
to  repair  or  replace  them.  It  Is  unreason- 
able to  presume  that  the  parties  ever  con- 
templated that  the  lessee  for  one  year  should 
make  good  the  ravages  of  decay  in  the  struc- 
tural parts  of  the  building. 

The  cases  cited,  to  the  effect  that  the  ten- 
ant must  use  the  property  so  as  not  to  destroy 
it,  have  no  application.  In  Druhan  v.  Adam, 
9  La.  Ann.  627,  the  tenant  overloaded  an  up- 
per floor  with  grain,  and,  although  he  per- 
ceived that  the  joists  of  the  second  story 
were  cracking  and  bending,  neither  diminish- 
ed the  weight  nor  supported  the  floor  by  tem- 
porary props  or  girders.  In  the  case  at  bar 
there  is  no  pretense  that  the  upper  floor  was 
overloaded,  and  it  is  not  proven  that  the 
collapse  was  caused  by  any  negligent  act  of 
the  tenant  The  building  stood  nearly  Ave 
months  after  the  owner  was  notified  of  its 
condition. 

The  judge  a  quo  found  from  the  testimony 
that  the  columns  had  been  in  a  state  of  de- 
cay for  some  time  prior  to  the  date  of  the 
lease,  and  held  that  such  vice  or  defect  was 
warranted  against  by  the  lessors. 

The  judge  a  quo  rejected  the  reconvention- 
al  demand,  on  the  ground  that  the  defendant 
could  have  avoided  the  damages  by  shoring 
the  building,  after  it  was  made  evident  that 
the  lessor  did  not  intend  to  do  anything  to 
prevent  its  threatened  collapse.  We  concur 
in  this  view. 

Judgment  affirmed. 

(121  La.) 
No.  16,666. 
DAVENPORT  v.  ASH. 
(Supreme  Court  of  Louisiana.   April  18,  1908.) 

1.  J v dome nt — Default — Plea  ding  —  Excep- 
tions—No  Cause  ow  Action— Right  to  An- 
swer. 

An  exception  of  no  cause  of  action  not  be- 
ing an  answer,  even  though  filed  after  default, 
cannot  be  ordered  by  the  trial  court  to  stand  as 
an  answer;  and  such  an  order,  though  made 
upon  a  rule  to  show  cause,  cannot  deprive  the 
defendant  of  his  right  to  file  an  answer. 

2.  Appeal— Bill  of  Exceptions— Necessity. 

For  having  such  unauthorized  order  re- 
viewed on  appeal,  the  defendant  need  not  have 
taken  a  bill  of  exception  to  same, 
a  Pkinctpal  and  Agent— Action  by  Agent 

—Undisclosed  Pbincipal. 

A  broker  cannot  sue  the  other  contracting 
party  for  breach  of  a  contract  made  in  behalf 
of  his  principal;  and  this  is  so,  although  the 
principal  is  undisclosed. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommervllle, 
Judge. 

Action  by  E.  D.  Davenport  against  Charles 
R.  Ash.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed,  and  suit  dismissed. 

H.  M.  &  E.  C.  Ansley  (Morgan  &  Mllner,  of 
counsel),  for  appellant  Merrick  &  Lewis, 
Philip  Gensler,  Jr.,  and  Ralph  Jacob  Schwarz, 
for  appellee. 


PROVOSTT,  J.  Plaintiff  sues  for  damages 
alleged  to  have  resulted  from  defendant's 
breach  of  his  contract  to  buy  certain  lands. 
The  case  turns  hi  part  upon  whether  the 
petition  shows  a  cause  of  action.  Plaintiff 
alleges  that  he  "made  and  negotiated  a  con- 
tract with  defendant  respecting  the  sale  to 
said  defendant  of  the  lands  in  question" ;  that 
""your  petitioner  entered  Into  an  agreement 
and  secured  an  option  upon  the  lands  in  ques- 
tion (with  a  view  to  the  sale  herein  referred 
to)  from  the  Hammond  Real  Estate  &  Invest- 
ment Company,  and  it  was  understood  and 
agreed  between  the  said  company  and  your 
petitioner  that  your  petitioner  was  to  receive 
4  per  cent  commission  on  sale  of  land  at  $12 
per  acre,  and  all  profit  over  and  above  any 
price  that  might  be  secured  over  $12  per 
acre."  The  contract  with  defendant  Is  then 
set  forth  and  "that  he  now  refuses  to  carry 
out  same,  although  repeated  demand  to  do  so 
has  been  made  upon  him."  The  damages 
claimed  are  the  commission  and  the  profits 
the  petitioner  would  have  had  if  defendant 
had  carried  out  the  contract  and  the  expens- 
es which  the  petitioner  Incurred  in  connec- 
tion with  the  contract 
Defendant  filed  the  following  exceptions: 

"(1)  That  said  petition  is  too  vague,  general, 
and  indefinite  to  permit  defendant  to  safely  an- 
swer thereto,  in  this,  to  wit: 

"That  the  petition  does  not  state  whether  the 
alleged  negotiations  with  this  defendant  on  May 
25,  1906,  were  verbal  or  in  writing.  If  in  writ- 
ing, this  defendant  should  have  oyer  of  said 
writing. 

"That  said  petition  does  not  state  whether 
the  alleged  agreement  and  option  with  and  from 
the  Hammond  Real  Estate  &  Investment  Com- 
pany were  verbal  or  in  writing.  If  in  writing, 
this  defendant  is  entitled  to  oyer  of  said  agree- 
ment and  option. 

"That  said  petition  does  not  itemize  and  set 
forth  sufficiently  the  item  of  $250  claimed  by 
plaintiff  as  expenses  incurred  by  him  in  nego- 
tiating for  the  sale  of  this  land. 

"That  said  petition  does  not  itemize  and  suffi- 
ciently set  forth  the  item  of  $750  claimed  by 
plaintiff  as  indebtedness  by  him  to  the  Ham- 
mond Real  Estate  &  Investment  Company,  nor 
does  said  petition  set  forth  how  said  indebted- 
ness arose,  or  under  what  theory  the  plaintiff 
is  indebted  to  said  Hammond  Real  Estate  & 
Investment  Company. 

"(2)  For  further  exception  this  defendant 
says: 

"That  the  said  plaintiff  does  not  allege  for 
whom  he  was  acting  in  the  transactions  disclos- 
ed by  his  petition,  whether  as  agent  for  this 
defendant,  or  as  agent  for  the  Hammond  Real 
Estate  St  Investment  Company,  or  whether  he 
was  acting  as  an  independent  broker  for  his 
own  account;  that  it  is  necessary  for  him  to 
disclose  the  capacity  in  which  he  was  acting. 

"For  further  exception  this  defendant  says 
that  plaintiff's  petition  discloses  no  cause  of 
action  against  this  defendant." 

The  court  maintained  said  exceptions— 

"in  so  far  as  to  order  amendment  of  petition 
within  10  days,  so  as  to  show  capacity  in  which 
plaintiff  was  acting,  and  itemizing  all  charges." 

Thereupon  plaintiff  filed  an  amended  peti- 
tion, in  which  he  renewed  the  allegations  of 
his  original  petition,  and  alleged,  further,  that 
he  was  a  real  estate  broker  and  agent,  and  as 
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such  bad  bad  full  authority  to  make  the  con- 
tract In  question,  and  that  in  making  same 
he  was  acting  as  broker  and  agent  for  and 
on  behalf  of  the  owners  of  the  land. 

The  legal  delays  having  expired  after  the 
service  of  this  supplemental  petition,  and  the 
defendant  failing  to  put  in  an  appearance,  a 
default  was  entered  up. 

Defendant  then  filed  an  exception  of  no 
cause  of  action. 

Plaintiff  then  took  a  rule  on  defendant  to 
show  cause  why  this  exception  should  not 
stand  as  an  answer. 

After  hearing,  but  in  the  absence  of  de- 
fendant, the  court  ordered  the  exception  to 
stand  as  an  answer. 

Later  the  defendant  filed  an  answer. 

On  the  trial  plaintiff  objected  to  the  read- 
ing of  this  answer,  and  moved  that  the  same 
be  stricken  out,  on  the  ground  that  it  was 
inconsistent  with  the  peremptory  exception 
of  no  cause  of  action  which  the  court  had 
ordered  to  stand  as  an  answer,  and  on  the 
further  ground  that  it  had  been  filed  without 
leave  of  court. 

In  ruling  upon  this  motion  the  court  said: 

"In  sustaining  the  objections  made  by  counsel 
for  the  plaintiff,  the  court  states  that  this  case 
has  been  regularly  called  and  fixed  for  trial  un- 
der the  rules  of  court  It  has  been  posted  now 
during  the  regular  time,  say  two  weeks,  and  this 
amended  and  supplemental  answer  was  only 
placed  in  the  record  in  the  clerk's  office  on  yes- 
terday, the  day  before  the  case  was  called  for 
trial,  and  was  called  to  the  attention  of  the 
court  only  after  the  case  was  called  for  trial  and 
the  parties  had  announced  themselves  as  ready 
for  trial.  On  examination  of  this  document, 
this  supplemental  answer,  it  is  shown  to  be  at 
variance  with  the  original  answer  filed  in  this 
case,  which  admitted^  the  allegations  of  the 
plaintiff's  petition.  Therefore  the  court  is  un- 
able to  permit  this  supplemental  answer  to  be 
filed  at  this  time.  If  it  did  not  contradict  or 
vary  the  original  answer  in  the  case,  the  court 
would  permit  the  filing  of  the  answer  at  this 
time,  and  give  the  plaintiff  any  time  he  might 
desire  for  the  purpose  of  preparing  the  case 
for  trial;  hut,  under  the  circumstances,  the 
wrt  does  not  see  its  way  clear  to  permit  the 
filing  of  this  amended  and  supplemental  an- 
swer." 

This  ruling  was  erroneous.  An  exception 
of  no  cause  of  action  is  not  an  answer,  but 
an  exception.  So  decided  in  Bijou  Co.  v.  Leh- 
mann.  118  La.  956,  43  South.  632.  Not  having 
theretofore  filed  an  answer,  the  defendant 
was  entitled  to  file  one,  and  did  not  have  to 
obtain  the  leave  of  the  court  for  so  doing. 
Whether  defendant  could  have  postponed  the 
trial  is  another  question.  He  does  not  seem 
to  have  attempted  to  do  so. 

The  learned  counsel  for  plaintiff  suggests 
that  this  doctrine  of  the  Bijou  Case  is  inap- 
plicable to  the  facts  of  the  instant  case,  be- 
cause In  the  Instant  case  there  had  been  a 
great  many  delays;  that  the  suit  was  filed 
on  July  16,  1906;  that  defendant  did  not 
make  an  appearance  until  three  months  there- 
after, and  then  only  to  file  exceptions,  among 
which  was  an  exception  of  no  cause  of  ac- 
tion; that  the  trial  of  these  exceptions  was 
not  had  until  November  9,  1906;  that,  al- 


though service  of  the  supplemental  petition 
was  accepted  on  November  19th,  defendant 
had  made  no  appearance  on  December  4th, 
when  a  default  was  taken;  that  defendant 
filed  the  exception  of  no  cause  of  action  on  the 
next  day,  December  5th ;  that  one  month  lat- 
er, on  January  3,  1907,  plaintiff  took  the  rule 
to  have  this  exception  stand  as  an  answer, 
and  that  this  rule  was  not  tried  until  January 
25th ;  that  to  this  order  defendant  took  no 
exception  whatever;  that  the  case  was  then 
fixed  for  trial  on  the  merits  for  April  2d,  and 
the  defendant  filed  no  further  pleadings  un- 
til April  1st,  when  he  filed  the  answer  In 
question. 

The  learned  counsel  argue  that,  the  defend- 
ant not  having  reserved  a  bill  of  exception 
to  the  action  of  the  court  ordering  the  excep- 
tion of  no  cause  of  action  to  stand  as  an  an- 
swer, he  must  be  considered  as  having  ac- 
quiesced therein,  and  that  moreover,  the  an- 
swer was  filed  entirely  too  late. 

We  can  discover  no  force  In  this  argument. 
The  exception  was  not  an  answer,  and  the 
order  of  the  court  could  not  deprive  defend- 
ant of  his  absolute  right  to  file  an  answer  at 
any  time  before  confirmation  of  the  default 
that  had  been  entered  against  him,  and  he 
did  not  have  to  reserve  an  exception  to  the 
unauthorized  action  of  the  court  ordering  a 
mere  exception  to  stand  as  an  answer.  This 
order  comes  up  now  for  review  on  appeal. 
Defendant  has  never  acquiesced  in  it,  but 
has  treated  it  as  a  mere  nullity. 

Defendant  asks  this  court  to  pass  upon  the 
exception  of  no  cause  of  action,  and  there  is 
no  good  reason  for  not  doing  so. 

As  the  original  petition  stood,  the  plaintiff 
had  secured  an  option  from  the  owners  of 
the  land,  and  had  thereafter  in  his  own  name 
made  a  sale  to  defendant,  and  there  had  been 
in  consequence  two  contracts — one,  an  option, 
entered  into  between  plaintiff  and  the  own- 
ers of  the  land,  and  another,  a  promise  of 
sale,  entered  into  between  plaintiff  and  de- 
fendant; but,  on  the  petition  as  amended, 
the  plaintiff  had  not  secured  for  himself  an 
option  to  buy  the  land,  but  had  simply  en- 
tered Into  a  contract  of  agency  with  the  own- 
ers of  the  land  for  selling  it  for  them,  and 
had  then  entered  for  his  said  principals  with 
the  defendant  into  a  contract  of  promise  of 
sale.  The  cause  of  action  stated  in  the  peti- 
tion as  amended  Is  on  this  last-named  con- 
tract, and  to  this  contract  the  plaintiff  was 
not  a  party,  except  as  agent ;  that  is  to  say, 
he  was  no  party  to  the  contract  at  all.  That 
an  agent  cannot  sue  upon  a  contract  made 
for  his  principal  Is  a  plain  proposition.  The 
fact  of  his  not  having  revealed  the  name  of 
his  principal  makes  no  difference.  19  Cyc. 
301,  note  84.  Plaintiff  could  not  enter  in  his 
own  name  into  a  contract  to  sell,  or  of  prom- 
ise to  sell,  land  which  did  not  belong  to  him. 
A  man  can  neither  sell  nor  promise  to  sell 
what  does  not  belong  to  him.  Any  such  con- 
tract he  may  enter  into  is  a  mere  nullity. 
It  may  give  rise  to  a  cause  of  action  In  dam- 
Digitized  by  Google 


La.) 


STATE  v.  STEEL. 


215 


ages  against  Mm,  but  cannot  possibly  serve 
as  the  basis  of  a  suit  by  him. 

Judgment  set  aside,  and  salt  dismissed, 
with  costs  In  both  courts. 

(121  La.) 
No.  16,843. 

STATE  ex  rel.  KEARNEY  v.  STEEL  et  al. 
(Supreme  Court  of  Louisiana.   April  18,  1908.) 

1.  Parent  and  Child— Custody  or  Child. 

A  widow,  who  by  reason  of  her  necessitous 
circumstances  at  the  time  places  her  little  son  in 
the  care  and  custody  of  its  paternal  grandmother, 
and  leaves  him  with  her  for  several  years,  does 
not  thereby  forfeit  her  right  to  reclaim  her  child 
when  she  comes  later  to  better  fortune.  Her  act 
in  so  leaving  the  child  did  not  imply  a  promise 
on  her  part  never  to  retake  him. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Parent  and  Child,  85  4-32.] 

2.  Save— Evidence. 

The  mere  fact  that  the  child  is  happy  and 
contented  where  he  has  been  placed,  and  even 
shows  a  greater  present  affection  for  his  grand- 
mother than  for  his  mother,  does  not  warrant  a 
judge  in  refusing  to  recognize  the  rights  of  the 
mother  to  the  care  and  custody  of  the  child.  No 
reason  has  been  adduced  in  this  case  for  ignor- 
ing the  mother's  rights,  other  than  the  supposed 
happiness  of  the  child  arising  out  of  the  situa- 
tion. A  judge  has  some  discretion  over  the  sub- 
ject of  the  care  and  custody  of  children ;  but 
it  had  to  be  exercised  on  more  solid  and  sub- 
stantia] grounds  than  those  which  were  advanced 
in  this  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parent  and  Child,  ft  4-32.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  Durleve  King,  Judge. 

Application  by  the  state,  on  the  relation 
of  Delia  Kearney,  for  writ  of  habeas  corpus 
against  Mrs.  Andrew  Steel  and  others.  From 
an  order  denying  the  writ,  plaintiff  appeals. 
Reversed,  and  writ  ordered  to  Issue. 

P.  F.  ft  W.  J.  Hennessey,  for  appellant 
Martin  Samuel  Mahoney,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiff  In  this  suit, 
Mrs.  Delia  Gallagher,  now  wife  of  Thomas 
Henry  Kearney,  alleges:  That  she  was  mar- 
ried to  Henry  Michael  Reed,  who  died  in  New 
Orleans  about  December  9,  1900;  that  there 
was  issue  to  said  marriage,  a  child,  Henry 
William  Michael  Reed,  who  was  born  In  said 
city  about  August  25,  1900,  and  who  was  at 
the  time  of  the  filing  of  her  petition  7  years 
1  month  old;  that  shortly  after  the  demise 
of  her  first  husband  she  was  lawfully  mar- 
ried to  her  present  husband,  Thomas  Henry 
Kearney,  with  whom  she  resides  at  No.  222 
Webster  avenue,  in  this  city;  that  after  the 
demise  of  her  first  husband  she  was  obliged 
to  go  out  to  work  in  order  to  support  and 
maintain  herself,  and  being  thus  unable  to 
bestow  the  proper  care  and  attention  on  her 
said  child,  she  at  the  request  of  Mrs.  Andrew 
Steel,  paternal  grandmother  of  said  child, 
placed  him  in  her  care  and  custody,  reserving 


to  herself  always  the  right  to  regain  posses- 
sion of  her  said  child  at  any  time ;  that  she 
paid  for  the  board  and  lodging  of  said  child 
to  said  Mrs.  Steel  until  the  latter  refused 
longer  to  accept  It ;  that  after  she  (relatrlz) 
married  her  present  husband  she  made  re- 
peated demands  for  the  possession  of  her 
said  child  on  said  Mrs.  Steel,  without  avail ; 
tbat  she  and  her  husband  were  ready  and 
willing,  and  have  the  means,  to  properly  sup- 
port, maintain,  and  educate  her  said  child; 
that  said  child  was  in  need  of  her  care  and 
attention,  and  his  education  and  religious 
training  need  attention. 

That  said  child  Is  now  Illegally  detained 
by  the  said  Mrs.  Steel  and  her  husband,  An- 
drew Steel,  who  resides  In  the  Fifth  district 
of  this  city,  against  his  consent  and  against 
the  consent  of  relatrlx  and  her  husband,  and 
said  Mrs.  Steel  Is  depriving  the  said  child 
of  its  liberty,  and  depriving  relatrlx  of  her 
legal  right  to  the  possession  and  custody  of 
her  said  child,  and  from  Its  present  surround- 
ings, which  are  not  suitable  and  fit  for  said 
child. 

In  view  of  the  premises,  and  the  annexed 
affidavit  being  considered,  relatrlx  prays  that 
a  writ  of  habeas  corpus  may  Issue,  directed 
to  the  said  Mrs.  Andrew  Steel  and  to  her 
husband,  Andrew  Steel,  or  others,  command- 
ing them,  and  each  of  them,  to  bring  and 
produce  the  said  minor  child,  Henry  William 
Michael  Reed,  now  In  their  possession,  be- 
fore this  honorable  court  on  such  day  and 
hour  as  this  court  may  appoint  and  that  aft- 
er due  hearing,  the  said  minor  child,  Henry 
William  Michael  Reed,  be  at  once  released 
and  restored  to  bis  liberty,  and  to  the  care 
and  custody  of  his  mother,  relatrlx  herein; 
and  relatrlx  prays  for  general  relief,  etc. 

Writs  of  habeas  corpus  were  ordered  to 
Issue  as  prayed  for.  The  child  was  ordered 
to  be  produced,  and  the  defendants  ordered 
to  show  cause  on  the  30th  of  September  why 
he  should  not  be  released  and  turned  over 
to  the  care  and  custody  of  his  mother. 

The  defendant  filed  no  pleadings.  The 
case  was  taken  up  and  tried  on  the  day  fixed. 

The  plaintiff  and  her  husband,  and  also 
the  defendant,  testified  on  the  trial.  The 
district  judge  refused  to  order  the  child  to 
be  turned  over  to  the  care  and  custody  of 
the  mother,  and  left  him  with  the  grand- 
mother. Applicants  for  the  writ  have  ap- 
pealed. 

The  plaintiff  testified:  That  her  first  hus- 
band died  In  1900,  the  year  the  child  was 
born.  She  married  her  present  husband, 
Kearney,  In  1904.  After  her  husband  died, 
she  went  out  to  work,  and  put  the  little  boy 
in  charge  of  his  grandmother.  She  did  not 
like  to  be  dependent  upon  her  father.  That 
she  paid  for  his  board  "right  along"  until  1903, 
when  defendant  said  she  did  not  want  any 
more.  That  she  repeatedly  asked  defendant 
for  the  child.  Defendant  promised  several 
times  to  give  up  the  child,  but  on  various  pre- 
texts failed  and  refused  to  do  so.   When  the 
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child  was  left  with*  the  grandmother,  he  was 
3%  years  old.  She  had  taken  care  of  him 
ever  since. 

There  Is  no  doubt  that  the  grandmother 
took  the  child  and  was  kind  to  It,  taking  good 
care  of  him,  and  that  for  several  years  she 
furnished  him  with  food  and  clothing,  and 
paid  doctors  and  others  bills  on  his  account. 
There  Is  no  doubt  that  the  grandmother  is 
attached  to  the  child,  and  the  child  to  the 
grandmother.  Living  constantly,  as  he  did, 
with  her,  and  only  seeing  his  mother  occa- 
sionally, It  is  doubtless  true  that  he  was 
happy  In  his  surroundings,  and  did  not  care 
to  have  them  changed,  and  that  from  the 
standpoint  of  the  love  of  a  small  child  he 
may  even  have  had,  for  the  time  being,  a 
greater  affection  for  his  grandmother  than 
for  his  mother;  but  the  feelings  of  a  child 
of  that  age  yield  readily  and  quickly  under 
equally  pleasant  environments.  There  Is 
nothing  which  would  lead  us  to  suppose  that, 
if  placed  under  the  care  and  custody  of  the 
mother,  he  would  not  soon  be  as  well  satis- 
fied and  as  happy  as  If  left  with  his  grand- 
mother. 

There  Is  not  a  word  of  testimony  adduced 
against  the  mother  or  her  husband ;  nothing 
against  their  present  ability  to  take  proper 
care  of  the  child ;  nothing  to  suggest  that  his 
associations  would  be  other  than  they  should 
be.  The  objections  urged  by  the  defendant 
to  surrendering  the  little  boy  to  Its  mother 
are  such  as  naturally  spring  from  the  situa- 
tion— the  taking  away  from  her  of  a  child 
who  had  become  greatly  endeared  to  her.  We 
readily  understand  and  appreciate  her  un- 
willingness to  part  with  him,  and  sympathize 
with  her  distress;  but  the  mother,  as  well 
as  herself,  must  be  taken  to  have  affection 
for  the  child— an  affection  strong  and  rarely 
found  wanting.  We  do  not  attempt  to  gauge 
the  relative  affection  of  the  two.  The  love  of 
a  mother  for  her  child  is  generally  supposed 
to  be  the  strongest  In  the  world.  We  have 
to  throw  into  this  case  as  a  factor  the  legal 
rights  of  the  mother.  They  cannot  be  Ig- 
nored or  set  aside  by  the  simple  conviction 
of  the  judge  that  the  child  was  fonder  of 
Its  grandmother  than  of  his  mother,  and  that 
he  would  be  happier  If  left  with  the  former. 
The  judge  has  unquestionably  some  discre- 
tion in  dealing  with  the  custody  of  children ; 
but  that  discretion  has  to  be  based  on  more 
solid  and  substantial  grounds  than  those  on 
which  the  district  judge  acted.  The  mother 
did  not,  by  leaving  her  child  with  Its  grand- 
mother, forfeit  her  right  to  Its  care  and  cus- 
tody; nor  did  this  Imply  a  promise  on  her 
part  never  to  retake  him.  That  fact  would 
by  no  means  exhibit  a  want  of  affection  for 
the  child.  The  mother  might  well,  in  doing 
'so,  have  had  to  sacrifice  her  feelings  for  Its 
good,  as,  for  instance,  being  herself  In  pover- 
ty, she  left  it  with  one  better  able  to  support 
Its  wants.  It  Is  suggested  In  argument  that 
the  mother  has  remarried,  and  that  the  child 
will  have  to  run  the  risk  of  coming  in  con- 


tact with  an  unfeeling  stepfather.  That,  of 
course,  is  possible;  but  we  have  no  reason 
to  suppose  that  stepfathers  are  ordinarily 
unkind  to  their  stepchildren.  What  the  situ- 
ation will  become  In  this  case  is  a  matter  to 
be  tested — not  assumed. 

We  find  no  basis  for  the  belief  on  the  part 
of  the  trial  judge  that  this  sudden  demand  at 
this  late  day  fcr  the  child  does  not  spring 
from  the  love  the  mother  bears  the  child. 
We  are  of  the  opinion  that  the  judgment  ap- 
pealed from  Is  erroneous,  and  that  the  foun- 
dation On  which  It  is  based  was  not  well 
grounded. 

For  the  reasons  herein  assigned.  It  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  and  the  same  is 
hereby  annulled,  avoided,  and  reversed ;  and 
It  Is  now  ordered  that  the  defendants  place 
at  once  the  minor  child,  Henry  William  Mi- 
chael Reed,  in  the  care  and  custody  of  bis 
mother,  Delia  Gallagher,  now  the  wife  of 
Thomas  Henry  Eearuey,  and  that  a  writ  is- 
sue according  to  law  to  that  effect. 

(121  La.) 
No.  16,926. 
STATE  v.  SCUTARRI. 
(Supreme  Court  of  Louisiana.    April  13,  1908.> 

Courts— Appeal— Jurisdictional  Amount — 

Dismissal. 

Upon  an  appeal  by  the  state  from  a  judg- 
ment dismissing  a  rule  to  enforce  the  payment 
of  a  license  tax  of  $100  for  the  carrying  on  of 
a  particular  business,  it  appearing  from  the 
transcript  that  defendant  denied  that  he  was 
engaged  in  such  business,  and  it  not  appearing 
that  any  question  of  the  constitutionality  or  le- 
gality of  the  tax  was  raised  or  decided,  held, 
that  this  court  is  without  jurisdiction,  and  that 
the  appeal  should  be  dismissed,  or  transferred  to 
the  Court  of  Appeal,  agreeably  to  the  provi- 
sions of  Act  No.  56,  p.  135,  of  1904. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  John  St  Paul,  Judge. 

Rule  by  the  state  against  Nick  Scutarrl  to 
show  cause  why  he  should  not  pay  a  liquor 
license  Rule  discharged,  and  the  state  ap- 
peals. Dismissed. 

Edward  Rightor  and  Gilbert  Louis  Dupre, 
Jr.,  for  the  State.  Tltche  &  Rogers,  for  ap- 
pellee. 

MONROE,  J.  On  October  22,  1907,  the 
state  ruled  the  defendant  to  show  cause  why 
he  should  not  pay  a  license  for  the  year  1907, 
alleging  that  be  "is  conducting  the  business 
of  retail  liquor  dealer  •  •  *  without  any 
license  from  the  state,  •  •  •  that  his  gross 
receipts   exceed   $1,000   per   annum,  and 

*  *   *   that  there  Is  due  by  defendant 

•  *  •  $ioo,  with  2  per  cent  interest  per 
month  from  March  1,  1907,  and  with  attor- 
ney's fees  and  costs";  and  the  allegations  of 
the  rule  are  sworn  to  by  the  attorney  of  the 
tax  collector,  as  provided  by  section  8,  Act 
No.  148,  p.  252,  of  1906,  reading: 
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"That,  in  all  proceedings  brought  by  the  state, 
a  municipality,  town,  or  pariah,  of  this  state, 
for  licenses  or  additional  licenses,  the  burden  of 
proof,  on  all  questions  of  fact,  shall  be  upon 
defendant,  but  only  as  to  those  facts  which  the 
tax  collector,  his  deputy,  or  attorney,  shall 
swear  are,  to  his  knowledge  and  belief,  true." 

Defendant  denied  that  he  was  carrying  on 
the  retail  liquor  business  as  alleged,  and 
there  was  Judgment,  rejecting  the  demand  of 
the  state,  from  which  the  collector  has  ap- 
pealed. 

Defendant  moves  to  dismiss  the  appeal  on 
the  grounds  that  this  court  Is  without  Juris- 
diction ratione  materia?,  and  that  the  record 
contains  no  evidence  in  writing,  no  statement 
of  facts,  no  note  of  evidence,  and  no  bill  of 
exception  or  assignment  of  errors. 

The  facts  are  as  stated  in  the  last  ground 
of  the  motion  to  dismiss,  from  which  it  fol- 
lows that  upon  the  face  of  the  record  the 
only  thing  in  dispute  is  the  sum  of  $100,  with 
interest  and  attorney's  fees;  it  not  appearing 
that  defendant  has  put  at  issue  the  constitu- 
tionality or  legality  of  the  tax  which  the 
state  is  seeking  to  collect. 

Agreeably,  therefore,  to  the  provisions  of 
Act  No.  66,  p.  135,  of  1904,  it  Is  ordered  and 
adjudged  that,  in  the  event  the  appellant,  or 
its  attorney,  makes  oath,  before  the  expiration 
of  six  Judicial  days  from  the  day  upon  which 
this  decree  shall  be  handed  down,  that  the 
appeal  herein  was  not  taken  for  the  purpose 
of  delay,  this  cause  be  transferred  to  the 
Court  of  Appeal  for  the  parish  of  Orleans,  to 
be  there  proceeded  with  according  to  law; 
otherwise,  and  in  case  such  oath  be  not  made 
as  thus  required,  that  said  appeal  be,  and  is 
hereby,  dismissed. 


(121  La.) 
No.  16,884. 
VITAL  et  al  v.  ANDRTJS  et  al. 
(Supreme  Court  of  Louisiana.   March  30,  1008. 
Rehearing  Denied  April  27,  1908.) 

Vesdob  and  Purchaser— Bona  Fide  Pur- 
chasers—Title Acquired. 

A  purchaser  in  good  faith  from  the  owner 
of  record  is  protected  against  an  action  in  dec- 
laration of  simulation  brought  by  the  forced 
heirs  of  the  vendor  of  such  owner  of  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  583-600.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Dennis 
Miller,  Judge. 

Action  by  Madeline  Vital  and  others  against 
D.  D.  Andrus  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

Lionel  Alfred  Goudeau,  for  appellants.  Gor- 
ham  &  Gorham,  for  appellees  Andrus.  Mc- 
Coy, Moss  &  Knox,  for  appellee  Austin. 

PROVOSTY,  J.  Plaintiffs  bring  this  suit 
as  forced  heirs  of  their  father-— that  is  to  say, 
as  quasi  creditors  of  their  father — to  set  aside 
a  tax  sale  as  having  been  a  mere  simulation, 


resorted  to  by  their  father  for  putting  the 
property,  a  small  plantation,  beyond  the 
reach  of  his  creditors.  The.  suit  is  against 
the  adjudicatees  at  the  tax  sale  and  their 
vendee,  Austin.  The  tax  sale  was  made  in 
1897,  and  was  duly  recorded.  The  sale  to 
Austin  was  made  in  1902.  This  suit  was  filed 
in  1907.  Austin  was  no  party  to  the  simula- 
tion, if  simulation  there  was.  He  bought 
the  property  in  perfect  good  faith,  for  cash, 
at  its  full  value,  relying  upon  the  record. 
We  are  very  far  from  finding  that  the  tax 
sale  was  a  simulation;  but,  even  if  it  was, 
Austin,  as  one  who  has  purchased  in  good 
faith,  relying  upon  the  record,  is  entitled  to 
protection.   A  purchaser  in  good  faith  is  en- 

j  titled  to  protection,  even  if  he  has  purchased 

|  from  the  debtor  himself.   Civ.  Code,  art  1981. 
A  fortiori  is  he  entitled  to  protection  if  he 

;  has  purchased  from  the  vendee  of  the  debtor. 

;  Hlrlart  v.  Roger,  18  La.  126;   Fletcher  v. 

!  Peck,  6  Cranch  (U.  S.)  133,  3  L.  Ed.  162,  cited 
In  Broussard  v.  Broussard,  45  La.  Ann.  1085, 
18  South.  699. 
Judgment  affirmed. 

(121  La.) 
No.  16,870. 
Succession  of  OAIRNES. 
(Supreme  Court  of  Louisiana.   April  13,  1908.) 

1.  Executors  and  Administrators— Sale  to 
Pay  Debts— Illegal itt. 

A  purchaser  at  a  succession  sale  made  to 
pay  debts,  which  has  not  been  advertised  in  the 
manner  required  by  law,  cannot  be  forced  to  ac- 
cept a  subsequent  ratification  thereof  tendered 
by  the  heirs,  who  have  never  been  put  in  pos- 
session. In  such  a  case,  the  succession  in  the 
real  vendor,  and  the  unpaid  creditors  are  par- 
ties in  interest 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  1543.] 

2.  Sake— Ratification  by  Heirs. 

It  is  well  settled  that,  if  the  titles  conveyed 
by  a  judicial  sale  be  bad,  the  adjudicatee  can- 
not be  forced  to  accept  a  subsequent  ratifica- 
tion by  the  heirs.  Cavelier  v.  Germain,  6  La. 
215 ;  Mallard  v.  Dejan,  45  La.  Ann.  1270,  14 
South.  238;  Succession  of  Yarutzky,  52  La. 
Ann.  1919,  28  South.  328. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred.  Durleve  King,  Judge. 

In  the  matter  of  the  succession  of  Michael 
Gairnes.  Rule  by  the  administratrix  on 
Francis  Carrau  to  show  cause  why  he  should 
not  be  condemned  to  comply  with  the  adjudi- 
cation. Judgment  for  defendant  In  rule,  and 
plaintiff  in  rule  appeals.  Affirmed. 

Arthur  Benedict  Leopold,  for  appellant. 
Charjes  Ferdinand  Claiborne,  for  appellee. 

LAND,  J.  Two  lots  belonging  to  the  suc- 
cession of  Michael  Gairnes  were  adjudicated 
at  a  probate  sale  to  Francis  Carrau,  who  re- 
fused to  comply  with  his  bid  on  the  ground 
that  the  sale  had  not  been  advertised  as  re- 
quired by  law.  Thereafter  the  administra- 
trix ruled  Francis  Carrau  to  show  cause  why 
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he  should  not  be  condemned  to  comply  with 
the  adjudication. 

For  answer,  the  defendant  In  rule  averred 
that  the  adjudication  made  to  him  was  null 
and  void,  and  conferred  no  title  on  him,  be- 
cause the  advertisement  of  the  sale  had  not 
been  published  "once  a  week"  during  30  days, 
as  required  by  law,  and  that  on  the  discovery 
of  this  defect  In  the  proceedings-  the  respond- 
ent declined  to  accept  the  title  and  demanded 
a  return  of  his  deposit  of  $303.50,  made  at 
the  time  of  the  adjudication.  The  respond- 
ent prayed  for  judgment  in  his  favor,  dis- 
missing the  rule  and  ordering  the  adminis- 
tratrix to  return  the  deposit,  with  all  costs 
of  the  rule.  There  was  judgment  In  favor  of 
the  defendant  in  rule  as  prayed  for,  and  the 
administratrix  has  appealed. 

The  property  was  ordered  by  the  court  to 
be  sold  at  public  auction  for  the  purpose  of 
paying  the  debts  of  the  succession,  which  ap- 
pears to  be  barely  solvent  It  is  admitted 
that  notice  of  the  sale  was  not  advertised 
once  a  week  during  30  days  as  required  by 
law.  It  Is  contended,  however,  that  this  de- 
fect in  the  proceedings  was  cured  by  the  sub- 
sequent ratification  of  the  sale  by  the  major 
heirs  by  authentic  act  and  by  the  minor  heirs 
by  the  advice  of  a  family  meeting  duly  ho- 
mologated. 

Defendant  In  rule  contends  that  the  ratifi- 
cation of  such  a  public  sale  cannot  be  forced 
on  the  adjudicate*  against  his  will— citing 
Civ.  Code,  art  1794  (1788);  Cavelier  v.  Ger- 
main, 6  La.  215;  Mallard  v.  Dejan,  45  La. 
Ann.  1270,  14  South.  238 ;  Succession  of  Tar- 
utzky,  52  La.  Ann.  1913,  1919,  28  South.  328. 

The  article  above  cited  reads  as  follows: 

"A  person  who,  being  ignorant  of  the  incapac- 
ity of  one  unable  to  contract,  shall  make  an 
agreement  with  such  person,  may  immediately, 
after  he  has  discovered  the  incapacity,  call  on 
the  party,  if  the  incapacity  has  ceased,  or  on 
the  person  having  the  legal  administration  of  his 
affairs,  if  it  have  not,  to  confirm  or  annul  the 
contract ;  and  if  it  be  a  contract  of  such  kind,  as 
the  administratrix  might  have  made,  then  his 
aRsent  shall  confirm  it,  or  his  dissent  shall  free 
the  contracting  party  from  the  obligation  on  his 
part.  If  the  assent  of  a  family  meeting  would 
have  been  necessary  to  authorise  the  contract,  it 
may  be  called,  on  the  application  of  the  party, 
and  their  decision  Rhall  have  the  same  effect  In 
confirming  or  in  validating  the  contract  that  it 
would  have  had  on  its  formation." 

This  article  is  on  Its  face  limited  to  con- 
tracts defective  on  account  of  the  Incapacity 
of  one  of  the  persons  to  make  a  binding  agree- 
ment, and  is  permissive  as  to  the  other  party 
capable  of  contracting.  The  capable  party 
may,  but  Is  not  compelled  to,  demand  a  ratifi- 
cation. It  may  well  be  questioned  whether 
this  article  has  any  application  to  judicial 
sales.  See  Cavelier  v.  Germain,  6  La.  215, 
where  It  was  held  that  a  judicial  sale  of  the 
property  of  minors,  void  because  the  tutor 
had  not  given  bond  at  the  date  of  the  adjudi- 
cation, could  not  be  subsequently  confirmed 
or  ratified  against  the  will  of  the  adjudicatee. 

The  court  said,  In  part: 


"A  ratification  binds  the  party  who  ratifies, 
but  not  the  other  party  to  the  contract,  who. 
not  being  bound  by  an  imperfect  contract,  can- 
not become  so  nolens  voiens." 

In  the  case  at  bar  the  adjudicatee  was  not 
bound,  because  the  judicial  sale  was  voidable 
for  want  of  legal  advertisement.  A  ratifica- 
tion cannot  be  forced  on  him  against  his  will. 
Moreover,  the  ratification  by  the  heirs  would 
not  protect  him  against  the  action  of  credit- 
ors of  the  succession. 

The  case  of  Cavelier  v.  Germain,  6  La.  215. 
supra,  was  expressly  reaffirmed  In  Mallard  v. 
Dejan,  45  La.  Ann.  1270,  14  South.  238,  and 
also  In  Succession  of  Yarutzky,  52  La.  Ann. 
1919,  28  South.  328.  In  the  case  of  McRae  v. 
Smith,  112  La.  715,  36  South.  659,  It  does  not 
appear  that  the  purchasers  were  unwilling  to 
accept  the  title,  If  ratified  by  a  family  meet- 
|  ing.  In  Succession  of  Richardson  v.  Heirs 
of  Richardson,  52  La.  Ann.  1406,  27  South. 
890,  the  proceedings  of  the  family  meeting 
and  the  sale  were  practically  simultaneous, 
and  were  parts  of  the  same  proceeding.  We 
consider  the  jurisprudence  on  the  subject  set- 
tled by  the  three  well-considered  cases  first 
cited.  If  the  title  conveyed  by  the  judicial 
sale  be  bad,  we  do  not  think  that  the  adjudi- 
catee can  be  forced  to  accept  a  subsequent 
ratification  of  the  void  or  voidable  title. 

If  the  adjudicatee  be  not  bound  by  the  ad- 
judication, another  contract  cannot  be  forced 
upon  him. 

The  adjudicatee  bargains  for  a  present 
valid  title,  and  Is  not  bound  to  consent  to  the 
delay  and  loss  Incident  to  the  patching  up  of 
a  defective  title. 

While  we  have  discussed  this  case  from  the 
point  of  view  that  the  sale  in  question  might 
have  been  ratified  by  the  heirs,  we  do  not 
think  that  a  void  or  voidable  succession  sale 
can  be  ratified  by  the  heirs  without  the  con- 
sent of  the  unpaid  creditors  of  the  estate. 

Judgment  affirmed. 

(121  La.) 
No.  17.082. 
SHERIDAN  v.  REESE. 
In  re  REESE. 
(Supreme  Court  of  Louisiana.  April  13,  1908.) 

ApPKAIy— J UBI8DICTION  —  EFFECT  ON  INJUNC- 
TION. 

The  district  court,  after  trial  on  the  merits 
of  the  case,  having  given  judgment  making  per- 
petual a  preliminary  injunction  which  it  held 
operated  to  restrain  acts  of  trespass  and  of  dis- 
turbance of  possession  of  real  estate,  the  fact 
that  It  made  an  order  for  a  suspensive  appeal 
from  such  judgment  and  that  the  appeal  is  per- 
fected does  not  devest  it  of  jurisdiction  to  deter- 
mine primarily  the  effect  of  such  appeal  quoad 
the  injunction,  and  it  properly  held  that  the 

Ereliminary  order  for  injunction  was  not  there- 
y  vacated,  or  the  operation  of  the  writ  sus- 
pended. 
(Syllabus  by  the  Court) 

Action  by  Daniel  E.  Sheridan  against  Sam- 
uel E.  Reese.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Role  to  show  cause  why 


Digitized  by  Google 


La-)        E1GENBROD  v.  CUMBERLAND  TELEPHONE  &  TELEGRAPH  CO.  210 


he  should  not  be  punished  for  contempt.  Ex- 
ceptions to  the  rule  overruled,  and  he  applies 
for  writ  of  prohibition.   Writ  denied. 

T.  E.  Salter,  Prentiss  Bernard  Carter,  and 
Miller  &  Morgan,  for  relator.  Respondent 
Judge  (Gayer  &  Ott,  of  counsel),  pro  se. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  obtained  a  writ  of 
Injunction,  restraining  defendant  from  cut- 
ting timber  upon  certain  lands,  and,  after  a 
trial  of  the  case  on  the  merits,  obtained  Judg- 
ment making  the  writ  perpetual,  from  which 
Judgment  defendant  obtained  an  order  for  a 
suspensive  appeal,  and  thereafter,  proceed- 
ing with  the  cutting  of  the  timber,  was  ruled 
to  show  cause  why  he  should  not  be  punished 
for  contempt.  He  excepted  that  the  court 
bad  been  devested  of  Jurisdiction  by  the  ap- 
peal, and,  his  exception  having  been  overrul- 
ed, he  now  applies  to  this  court  for  the  writ 
of  prohibition.  The  respondent  Judge,  by 
way  of  return,  says: 

"That  his  judgment  held  the  plaintiff,  Sheri- 
dan, to  be  the  owner  of  the  land  and  standing 
timber,  and  perpetuated  the  injunction ;  that 
the  cutting  of  the  timber  would  work  him  an  ir- 
reparable injury,"  and  hence  that  the  injunc- 
tion should  not  be  released  on  bond,  whether  giv- 
en for  the  purpose  of  an  appeal  or  otherwise; 
"that  he  [respondent]  has  the  right  to  determine 
the  character  and  effect  of  the  appeal  allowed 
by  him." 

Opinion. 

This  court  has  held  that: 

"When  acts  enjoined  amount  to  a  trespass, 
or  operate  a  change  of  possession  of  immovable 
property,  the  injunction  cannot  be  dissolved,  on 
bond"  (Torres  et  at.  v.  Falgoust,  33  La.  Ann. 
500;  Weil  v.  Schwartz,  49  La.  Ann.  584.  21 
South.  859)  *,  and  a  suspensive  appeal  will  lie 
in  such  case  from  an  order  dissolving  the  writ 
<Chr«ien  v.  Poincy,  33  La.  Ann.  131),  and, 
further,  that  "the  inferior  court,  whose  judg- 
ment is  appealed  from,  retains  jurisdiction  to 
determine  primarily  the  character  and  effect  of 
the  appeal  taken"  (State  ex  rel.  Barthet  v. 
Houston,  37  La.  Ann.  852). 

In  the  Instant  case  the  trial  Judge,  so  far 
from  dissolving  the  preliminary  Injunction 
issued  by  him,  found,  after  a  trial  of  the  case 
upon  Its  merits,  that  the  acts  enjoined 
amounted  to  a  trespass  and  a  disturbance  of 
the  possession  of  Immovable  property,  and 
he  gave  judgment  decreeing  the  plaintiff  to 
be  the  owner  of  the  property  and  making  the 
writ  perpetual.  He  has  never  made  any  or- 
der rescinding  or  modifying  the  original  or- 
der by  virtue  of  which  the  injunction  issued, 
and  the  rule  la  that: 

"Where,  upon  petition,  affidavit,  and  bond,  a 
«>urt  has  issued  its  injunction  restraining  the 
doing  of  a  certain  act  until  its  further  orders, 
without  other  restrictions  as  to  time,  the  injunc- 
tion operates  until  modified  or  discharged  by  or- 
der of  the  court."  State  ex  rel.  Waterworks 
Co.  v.  Levy,  86  La,  Ann.  941. 

It  Is  true  that  the  defendant  herein  appeal- 
«i  from  the  final  judgment,  which  declares 
that  the  preliminary  injunction  was  properly 
issued,  and  that  he  thereby  brings  up  for 


review  that  question,  with  the  other  ques- 
tions upon  which  it  depends;  but  we  are  of 
opinion  that  the  judge  was  authorized  pri- 
marily to  interpret  the  order  of  appeal  made 
by  him,  and  that  he  properly  interpreted  it 
as  not  vacating  the  preliminary  order  by  vir- 
tue of  which  the  injunction  was  issued,  and 
as  not  suspending  the  operation  of  the  writ, 
the  maintenance  of  which  may  be  necessary 
to  secure  the  ultimate  execution  of  the  judg- 
ment appealed  from. 

Relator's  application  Is  therefore  denied, 
and  this  proceeding  dismissed,  at  his  cost. 


(121  La.) 
No.  16,924. 
EIGENBROD  v.  CUMBERLAND  TELE- 
PHONE &  TELEGRAPH  CO. 
(Supreme  Court  of  Louisiana.   April  13,  1908.) 

Master  and  Servant— Injtjry  to  Employe— 

Negligence. 

A  foreman  and  three  workmen  were  sent 
to  transfer  telephone  wires  from  a  line  of  con- 
demned posts  to  a  parallel  line  of  new  posts. 
The  workman  to  whom  was  assigned  the  work 
of  climbing  the  old  posts  for  detaching  the  wires 
was  duly  instructed  by  the  foreman  not  to  climb 
any  post  without  having  first  examined  it  to  as- 
certain whether  it  was  not  rotten  and  unsafe  to 
be  climbed.  This  workman  was  an  experienced 
workman,  and  as  competent  as  any  one  to  make 
the  inspection  of  the  post  He  went  up  a  rotten 
post  which  fell  with  him  and  killed  him.  The 
most  casual  inspection  would  have  revealed  the 
condition  of  the  post.  In  a  suit  in  damage* 
against  the  telephone  company  for  his  death. 
held,  that  the  company  was  not  guilty  of  any 
negligence,  and  therefore  is  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  954-977.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  Amelia  Eigenbrod  against  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed,  and  suit  dismissed. 

Denegre  &  Blair  and  Victor  Leovy,  for  ap- 
pellant John  Beauregard  Fisher  and  James 
R.  Beckwlth,  for  appellee. 

PROVOSTY,  J.  Plaintiff  sues  In  damages 
for  the  death  of  her  son,  who  was  a  lineman 
In  the  employ  of  the  defendant  company,  and 
who  met  his  death  from  Injuries  received 
while  doing  some  work  for  the  defendant 
company.  He  and  two  other  workmen  and 
a  foreman  were  engaged  In  transferring  the 
wires  of  the  defendant  company  from  a  con- 
demned line  of  poles  to  a  parallel  line  of  new 
peles;  and  he  had  climbed  one  of  the  old 
poles,  and  had  detached  from  it  all  the  wires 
save  one,  when  the  pole  fell  with  and  upon 
him. 

It  is  alleged  that  the  defendant  company 
should  not  have  transferred  the  wires  one 
by  one  directly  from  the  old  poles  to  the 
new,  but  should  first  have  lowered  them  to 
the  ground  and  then  attached  them  to  the 
new  poles;  that  this  direct  mode  of  trans- 
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fer.  was  reckless  and  dangerous,  in  that  the 
strain  upon  the  old  pole  Increased  as  each 
wire  was  detached  and  transferred. 

This  allegation  has  not  been  sought  to  be 
sustained  by  evidence,  and  has  not  been 
pressed  in  argument 

It  is  next  alleged  that  the  foreman,  as 
representative  of  the  defendant  company,  or- 
dered the  unfortunate  workman  to  climb  the 
pole,  and  did  so  without  having  first  explored 
below  the  surface  of  the  ground,  or  made  any 
Inspection  whatever,  to  ascertain  whether 
said  pole  was  not  rotten,  and  without  having 
taken  any  steps  to  brace  or  guy  said  pole, 
although  said  foreman  well  knew  that  said 
line  of  poles  had  been  in  position  for  many 
years  and  were  in  an  unsafe  and  dangerous 
condition. 

The  foreman  did  not  "order"  plaintiff's  son 
to  climb  the  pole.  He  simply  assigned  to  the 
workmen  their  tasks,  and,  as  happened,  the 
duty  of  detaching  the  wires  from  the  old 
poles  fell  to  plaintiffs  son.  There  is  no  dis- 
pute as  to  the  facts.  The  workmen  knew 
that  the  wires  were  being  transferred  because 
the  old  poles  were  supposed  to  be  rotten; 
and  they  were  specially  instructed  by  the 
foreman,  when  they  started  on  the  Job,  that 
they  were  to  examine  the  poles,  and  were 
not  to  climb  those  that  were  rotten.  The 
pole  In  question  was  rotten  through  and 
through  at  the  surface  of  the  ground,  and  for 
two  Inches  above  the  ground  on  one  side  and 
seven  on  the  other.  The  slightest  examina- 
tion would  have  satisfied  plaintiff's  son  of  its 
condition;  In  fact,  its  not  having  attracted 
his  attention  must  have  been  because  the 
pole  stood  in  high  grass.  Plaintiff's  son  was 
an  experienced  workman,  just  as  competent 
as  the  foreman  or  any  one  else  to  ascertain 
and  judge  of  the  condition  of  the  pole.  Had 
he  simply  brushed  the  grass  aside,  he  would 
have  seen  what  the  situation  was,  and  would 
not  have  climbed — a  course  the  foreman  not 
only  would  not  have  disapproved,  but,  on  the 
contrary,  would  have  approved. 

Under  these  circumstances,  the  defendant 
company  was  plainly  guilty  of  no  negligence, 
and  is  not  liable.  The  work  had  to  be  done 
by  some  one,  and  plaintiff's  son  was  the  one 
employed  to  do  it  An  Inspection  of  the 
poles  was  necessary  before  climbing  them; 
but  the  making  of  this  inspection  was  a  part 
of  the  work  plaintiff's  son  was  employed  to 
do,  and  he  was  just  as  competent  to  do  it  as 
any  one. 

Judgment  set  aside  and  suit  dismissed. 

(121  La.) 

No.  16,866. 

MAYO  v.  LITTLE  ROCK  &  M.  R.  CO. 

(Supreme  Court  of  Louisiana.   April  13,  1908.) 

1.  Caebiebs — In juby  to  Pabbenqeb— Dama- 
ges. 

The  plaintiff  sued  defendant  for  damages 
•  for  injuries  alleged  to  have  been  received  through 
the  collision  of  two  of  the  trains  on  its  road. 
The  defense  was  based  upon  the  claim  that  he 


had  received  no  Injury  whatever,  but  that  he 
was  feigning  the  injuries  of  which  he  complain- 
ed. The  jury  to  which  the  issues  were  sub- 
mitted returned  a  verdict  of  $5,000,  by  a  vote 
of  nine  to  three,  in  favor  of  the  plaintiff,  and 
defendant  appealed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  8935-3037.] 

2.  Damages— Excessivenbss. 

There  were  some  suspicious  circumstances 
shown  by  defendant  in  support  of  its  defense 
that  plaintiff  was  feigning ;  but  all  facts  bearing 
upon  the  case  were  placed  before  the  jury, 
which,  on  the  evidence  as  a  whole,  decided  in 
favor  of  the  plaintiff.  The  appellate  court  is 
not  prepared  to  say  that  there  was  clearly  error 
in  the  conclusions  reached  that  plaintiff  received 
some  injury.  It  concurs,  however,  in  opinion 
with  the  judge  who  tried  the  case  that  the  dam- 
ages awarded  were  excessive,  and  it  reduces  the 
"amount  of  the  judgment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §§  357-371.] 

Provosty,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Fourth  Judicial  District 
Court  Parish  of  Union ;  Robert  Brooks  Daw- 
kins,  Judge. 

Action  by  F.  E.  Mayo  against  the  Little 
Rock  &  Monroe  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Amended  and  affirmed. 

Hudson,  Potts  &  Bernstein,  for  appellant- 
Elder  &  Moore,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  This  Is  a  suit  for  damages 
for  personal  injuries  alleged  to  have  been 
received  through  the  fault  of  the  defendant ; 
the  plaintiff  claiming  judgment  for  $36,000. 
Plaintiff  alleged  that  on  or  about  the  17th 
of  January,  1907,  petitioner  purchased  a 
ticket  from  defendant's  station  agent  at  Hut- 
tig,  Union  counly,  Ark.,  entitling  petitioner 
to  a  first-class  passage  from  said  town  of 
Huttlg  to  the  city  of  Monroe,  La. ;  that  peti- 
tioner paid  a  valuable  consideration  for  said 
ticket;  that  petitioner  boarded  the  passen- 
ger train  of  said  railroad,  and  that  the  con- 
ductor of  said  company  on  said  train  called 
for  and  took  up  said  ticket;  that  petitioner 
was  quietly  and  properly  seated  in  the  pas- 
senger coach  on  said  railroad;  that  when 
said  train  arrived  at  a  point  near  Dean,  a 
station  on  said  railroad  In  the  parish  of  Un- 
ion, and  wholly  without  fault  on  petitioner's 
part,  but  solely  through  the  gross  fault  reck- 
lessness, wanton  negligence,  and  Improper 
management  of  the  said  railroad  company, 
its  officers,  agents,  and  employes,  the  train 
upon  which  petitioner  was  seated  as  afore- 
said was  negligently  and  wantonly  permitted 
to  collide  in  a  "head-end  collision"  with  an- 
other engine  and  train  on  defendant's  said 
railroad;  that  said  trains  were  being  negli- 
gently, recklessly,  and  wantonly  run  with- 
out headlights;  that  the  said  trains  ran  in- 
to each  other  with  great  force  and  violence, 
and  partially  destroyed  both  engines  attach- 
ed to  said  trains;  that  petitioner,  seated  in 
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said  coach  as  aforesaid  at  the  time  of  the 
collision,  was  violently  thrown  forward,  and 
was  then  by  the  rebound  thrown  violently 
backward  against  the  seat  from  which  he  had 
been  thrown,  and  thereby  received  serious, 
severe,  painful,  and  permanent  injuries  to 
his  spinal  column  between  the  first  lumbar 
and  the  first  sacral  vertebrae,  due  to  some 
crushing  or  fracture  of  the  spines  and  laminee 
of  said  vertebra,  in  coming  in  contact  with 
the  seat  as  aforesaid;  that  petitioner,  as 
a  result  of  said  injury,  had  suffered  great 
physical  and  mental  pain,  and  is  now  suffer- 
ing a  partial  motor  and  sensory  paralysis 
of  the  lower  limbs,  and  also  a  partial 
paralysis  of  the  vesical  and  reflex  centers; 
that  petitioner  has  been  informed  and  be- 
lieves, and,  so  believing,  avers,  that  he  will 
be  crippled  for  life  on  account  of  said  inju- 
ries, which  were  received  without  fault  on 
petitioner's  part,  and  wholly  through  the 
recklessness,  gross  fault,  and  negligence  of 
defendant,  its  officers,  agents,  and  employes. 
He  further  prayed  that  he  be  allowed  a  Jury 
to  try  this  cause,  and  for  all  necessary  or- 
ders, decrees,  costs,  and  general 'relief. 

Defendant  answered,  pleading  the  general 
issue. 

The  case  was  tried  before  a  Jury*  which 
returned  a  verdict,  by  a  vote  of  nine  to  three, 
of  $5,000,  with  legal  Interest  from  Judicial 
demand,  and  Judgment  was  rendered  accord- 
ingly. 

After  an  unsuccessful  motion  to  obtain  a 
new  trial,  defendant  appealed. 

Defendant  raises  no  issue  as  to  its  liability 
for  damages  to  passengers  who  might  have 
been  injured  by  the  "head-on"  collision  of 
two  of  its  trains,  which  gave  rise  to  the  liti- 
gation. The  case  is  defended  upon  the 
grounds  (1)  that  plaintiff  suffered  no  injury 
whatever  in  the  wreck,  not  the  slightest ;  (2) 
that  he  is  feigning  the  injuries  of  which  he 
complains. 

On  the  trial  defendant  resisted  constantly 
the  Introduction  of  evidence  to  establish  the 
existence  of  an  injury  in  the  slightest  degree 
varying  from  that  specifically  described  In 
plaintiff's  petition,  and  of  consequences  In 
any  manner  differing  from  those  therein  set 
out  In  the  language  of  medical  science.  The 
case  went  to  the  Jury  under  evidence  which 
placed  very  fully  before  it  the  pretensions 
and  claims  of  both  parties. 

The  life  and  occupations  and  acts  of  the 
plaintiff  prior  to,  at  the  time  of,  and  after 
the  alleged  Injury  were  disclosed,  as  well  as 
the  circumstances  connected  with  the  colli- 
sion. 

Every  fact  calculated  to  show  that  plain- 
tiff did  not  receive  injury  from  the  collision, 
and  which  would  tend  to  establish  that  he 
was  feigning,  as  asserted  by  defendant — ev- 
ery fact  which  could  create  doubt  as  to 
whether  his  version  of  the  facts  of  the  case 
or  the  extent  of  the  injury  (which  he  claims 
to  have  received)  If  to  be  believed — was 
placed  before  the  Jury.  If  It  reached  wrong 
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conclusions  in  the  premises,  the  error  did  not 
proceed  from  want  of  information,  direct 
and  collateral,  conveyed  to  them  upon  the 
subject  they  were  called  on  to  deal  with. 

After  the  Jury  had  returned  a  verdict,  de- 
fendant moved  for  a  new  trial,  complaining 
on  a  number  of  grounds,  among  others,  third- 
ly, that  after  argument  of  counsel  and  charge 
of  the  court  the  jury  retired  to  consider  their 
verdict,  and  after  being  out  for  some  time 
returned  into  court  and  asked  for  additional 
and  further  instructions,  and  asked  the  court 
if  they  were  limited  and  confined  to  the  in- 
juries set  out  in  plaintiff's  petition,  and  ask- 
ed, In  the  event  they  thought  that  the  plain- 
tiff had  received  slight  injuries,  but  not  per- 
manent ones,  were  they  authorized  to  find 
for  such  slight  injuries,  whereupon  the  court 
charged  the  Jury  that  if  they  found  that  the 
plaintiff  had  suffered  slight  Injuries,  and 
such  injuries,  though  slight,  came  under  the 
injuries  alleged  in  the  plaintiff's  petition, 
they  were  authorized  to  find  for  such  in- 
juries. 

Defendant  averred  that  this  charge  of  the 
judge  was  error,  and  misled  the  Jury  to  the 
detriment  of  the  defendant 

Fourth.  That  the  damages  awarded  by  the 
jury  were  evidently  for  what  they  considered 
slight  Injuries  to  have  been  received  by  plain- 
tiff, and  the  same  were  excessive. 

Fifth.  That  the  verdict  of  the  Jury  covered 
all  the  Items  of  damages  claimed  In  plain- 
tiff's petition,  and  that  the  evidence  in  the 
case  did  not  warrant  or  support  any  verdict 
at  all  for  vindictive  or  punitory  damages. 

Sixth.  That  the  Jury  allowed  interest  up- 
on the  $5,000  awarded  the  plaintiff;  that 
this  was  illegal,  and  outside  of  and  beyond 
the  prayer  for  relief  of  the  plaintiff's  peti- 
tion. 

The  district  judge,  in  overruling  the  mo- 
tion, said: 

"The  special  charge  complained  of  in  the  mo- 
tion was  a  proper  charge.  The  jury  bad  been 
fully  instructed  in  the  general  charge  as  to  the 
law  applicable  to  this  case,  and  it  was  reason- 
able to  suppose  that  they  considered  this  special 
charge  in  connection  with  the  other  instructions 
from  the  court.  Besides,  the  defendant  made 
no  objection  at  the  time,  nor  did  it  request  any 
different  instruction. 

"Second.  The  court  does  not  believe  that  any 
vindictive  or  punitory  damages  are  included  in 
the  verdict.  In  the  general  charge  to  the  jury 
the  court  had  instructed  them  that  'in  a  case  of 
this  kind  punitory  damages  cannot  be  allowed, 
unless  it  be  shown  that  the  injury  was  the  re- 
sult of  malice  or  evil  instinct' 

"Third.  Interest  was  demanded  In  plaintiffs 
petition,  and  this  was  sufficient  warrant  to  the 
jury  to  allow  interest  on  the  damages  awarded. 

"Fourth.  There  is  a  great  deal  in  this  case  to 
induce  the  belief  that  plaintiff  was  feigning  in- 
jury ;  but  this  matter  went,  with  other  evidence, 
to  the  jury,  and  they  believed  otherwise,  or  at 
least  a  majority  of  them  did. 

"Fifth.  The  damages  allowed  by  the  jury  are 
in  the  opinion  of  the  court  excessive,  but  on  this 
account  a  new  trial  will  not  be  ordered.  The 
upper  court  can  correct  the  verdict  in  this  re- 
spect, if  it  holds  a  like  opinion.  The  trial  of 
this  case  was  long,  tedious,  and  expensive  to  the 
;  litigants,  and  a  new  trial  would  multiply  the 
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costs  without  any  assurance  that  a  different  ver- 
dict would  be  obtained.  No  matter  how  many 
trials  might  be  granted,  the  case  would  doubtless 
go  to  the  Supreme  Court  for  settlement.  The 
parties  seem  to  have  placed  the  whole  of  their 
evidence  before  the  court,  and  the  case  might  as 
well  pass  on  now  for  final  adjudication." 

On  the  trial  of  the  case,  Dr.  Thomas  Regan, 
an  expert  surgeon,  was  appointed  by  the 
court  to  examine  the  plaintiff  and  report  to  it 
lnstanter  the  physical  condition  which  he 
found  to  exist  Defendant's  counsel  pro- 
pounded to  the  witness  the  following  ques- 
tion: 

"My  question  is:  In  a  case  of  the  character 
of  this,  plaintiff  is  [hi]  a  railroad  accident,  and 
the  impact  comes  on.  He  is  suddenly  thrown 
forward,  and  then,  falling  back,  his  lumbar 
regions  strike  the  iron  arm  of  the  bench  he  was 
on.  He  was  a  man  in  fairly  good  health  there- 
tofore [under]  his  statement  of  the  case.  A 
moment  ago  you  say  you  would  have  to  know 
the  history  of  the  cause  of  the  suffering  from  a 
traumatic  neurasthenia  before  you  could  say 
whether  the  man  was  like  suffering  from  a  trau- 
matism. What  I  wish  to  ascertain  is  this: 
With  this  history  before  your  patient  having 
been  exhibited  to  you,  is  it  not  probable  that 
this  plaintiff  is  suffering  from  a  traumatic 
neurasthenia?' 

To  this  question  defendant's  counsel  urged 
the  following  objections: 

"The  question  is  irrelevant  and  inadmissible 
under  the  pleadings,  there  being  no  allegation 
in  plaintiff's  petition  or  issue  in  this  case  under 
which  defendant  is  stated  to  be  held  liable  for 
any  neurasthenia,  chronic  or  otherwise,  and 
there  is  no  issue  raised  in  this  case  by  the  plead- 
ings for  which  damages  are  claimed,  or  injury 
complained  of  resulting  in  neurasthenia.  De- 
fendant insists  that  the  evidence  is  confined  to 
the  specific  complaint  included  in  plaintiff's  peti- 
tion and  denied  in  the  defendant's  answer." 

The  objection  of  counsel  was  overruled  by 
the  court,  and  the  testimony  admitted.  To 
this  ruling  defendant  excepted,  and  tendered 
a  bill  of  exceptions.  The  reason  assigned  by 
the  court  for  Its  ruling  was  because  it  was 
claimed  by  the  plaintiff  that  neurasthenia 
was  a  result  or  symptom  of  the  Injury  al- 
leged. 

The  same  objection  which  was  urged  to 
this  question  was  made  to  apply  generally  to 
all  testimony  subsequently  Introduced  which 
should  fall  under  the  objection,  If  well  taken. 

On  the  trial  of  the  case  plaintiff  testified 
that  at  the  time  of  the  collision  he  was  sit- 
ting at  the  end  of  a  seat  of  the  car  (that  Is  to 
say,  the  end  next  to  the  aisle) ;  that  when 
the  two  trains  collided  he  was  thrown  vio- 
lently forward  upon  the  seat  In  front,  and, 
rebounding,  fell  upon  the  Iron  arm  of  the  seat 
from  which  he  had  been  thrown.  From  this 
blow  he  received  the  Injury  for  which  he 
claimed  damages.  In  his  version  of  the  oc- 
currences at  that  time,  plaintiff  testified  that 
he  did  not  at  once  think  or  believe  he  was 
hurt ;  that  he  thereafter  arose  from  his  seat, 
stepped  down  to  the  ground  without  assist- 
ance, walked  alone  to  the  place  where  the  two 
engines  were  locked,  remained  standing  there 
for  a  considerable  time,  returned  unaided. 


walked  up  the  car  step  Into  the  coach,  re- 
mained sitting  in  the  coach  until  it  reached 
Monroe  at  12  o'clock  that  night  (near  seven 
hours  after  the  collision),  stepped  out  of  the 
coach  at  Monroe  to  a  street  car,  got  down  and 
walked  several  blocks  to  show  several  pas- 
sengers who  bad  been  with  him  on  the  train 
where  they  could  get  lodging,  and  walked 
back  to  the  end  of  a  traffic  bridge  across  the 
Ouachita  river  connecting  Monroe  with  West 
Monroe,  a  town  opposite  Monroe  on  the 
Ouachita  river,  stopping  at  one  saloon  to  get 
a  drink  of  beer  and  at  another  for  a  cup  of 
coffee.  He  further  testified  that  he  com- 
menced feeling  some  pain  about  five  minutes 
after  the  collision,  but  that  he  did  not  think 
it  was  serious  until  after  he  reached  Monroe ; 
that  as  he  was  walking  in  Monroe  the  pain 
Increased,  and  when  he  reached  the  traffic 
bridge,  in  order  to  pass  over  to  his  house, 
which  was  just  across  the  bridge,  it  became 
so  intense  that  he  was  forced  to  lean  against 
a  wall  or  fence  and  call  to  the  policeman  to 
come  to  his  assistance,  which  he  did;  that 
his  leg,  to  use  his  expression,  had  then  "gone 
down,"  and  he  was  unable  to  walk  further; 
that  he  had  to  send  out  for  a  cab  to  take  him 
to  his  home ;  that  he  had  to  be  lifted  into  the 
cab,  and  to  be  lifted  from  the  cab  into  his 
room ;  that  Dr.  Cutlett  was  at  once  tele- 
phoned to,  to  come  to  his  assistance,  but  he 
was  out,  and  only  came  the  next  morning; 
that  when  he  reached  home  be  was  in  great 
pain  and  could  not  turn  over  In  bed ;  that  he 
was  unable  to  leave  his  bed  for  several  weeks, 
and  was  about  his  house  and  in  his  yard  for 
some  time  more ;  that  the  blow  which  he  re- 
ceived at  the  time  of  the  collision  had  brought 
about  as  its  consequence  the  result  to  him- 
self which  he  had  set  out  in  his  petition. 

Defendant  contended  on  the  trial,  and  sought 
to  prove  by  evidence,  and  contends  now, 
that,  had  plaintiff  been  injured  as  he  al- 
leged he  was,  he  would  have  been  immedi- 
ately paralyzed ;  that  it  would  have  been  im- 
possible for  him  to  have  moved  about  in  the 
manner  and  to  the  extent  that  he  had  testi- 
fied to ;  that,  had  he  been  injured  In  the  man- 
ner, form,  and  extent  he  claimed  to  hare 
been,  the  results  would  necessarily  have  been 
other  and  greater  than  those  which  were  as- 
serted to  have  followed;  that,  had  he  been 
injured  as  alleged,  he  could  not  possibly  be 
In  the  condition  he  was  at  the  time  of  the 
trial;  that  he  could  not  possibly  have  left 
bis  bed  and  his  house  as  quickly  as  he  did. 
It  introduced  evidence  to  show  by  plaintiff's 
subsequent  conduct  that  be  was  feigning  in- 
jury throughout ;  that  very  shortly  after  the 
accident  he  went  unaided  to  Farmerville  by 
train  to  consult  a  lawyer;  that  he  carried 
crutches  merely  to  convey  the  impression  that 
he  was  unable  to  walk  without  the  aid  of 
them ;  that  when  he  felt  satisfied  no  one 
was  observing  him  he  would  discard  the  use 
of  the  crutches  and  walk  as  well  as  any  one. 
resuming  them  when  he  supposed  be  would 
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attract  attention;  that  he  walked  up  a  pair 
of  stairs  without  any  trouble ;  that  he  walk- 
ed repeatedly  from  his  home  to  Monroe,  cross- 
ing the  traffic  bridge;  that  while  there  he 
kept  late  hours,  playing  cards  and  gambling 
at  saloons.  Defendant  claimed,  and  still 
claims,  that  If  the  plaintiff  Is  under  physical 
disability  of  any  kind,  it  results  from  sciatica 
or  lumbago,  which  has  no  connection  with 
the  blow  which  plaintiff  claims  to  have  re- 
ceived by  the  collision  of  the  trains.  It  fur- 
ther contends  that  the  force  of  the  collision 
was  utterly  insufficient  to  have  produced  the 
serious  consequences  contended  for. 

We  cannot  undertake  to  pass  (from  a  scien- 
tific point  of  view)  upon  the  differences 
of  opinion  between  the  different  physicians 
touching  plaintiff's  injuries.  There  were  un- 
questionably great  differences  between  them ; 
each  backing  up  his  own  views  by  reasons 
which  we  are  satisfied  the  jury  could  not  well 
follow  and  understand,  and  which  the  court 
itself  would  be  at  a  loss  to  discuss. 

We  can  only  say  that  the  position  taken 
by  the  plaintiff  found  support  in  the  conclu- 
sions of  physicians  to  an  extent  sufficient  to 
satisfy  the  jury  that  plaintiff  had  in  fact 
suffered  Injury  from  a  blow  received  by  him, 
caused  by  the  collision  of  defendant's  trains. 
That  body  was  the  one  charged  by  law  with 
the  duty  of  hearing  evidence  and  passing  up- 
on the  issues  raised  between  parties.  Our 
province  Is  to  set  aside  its  decision  when  we 
find  that  the  jury  was  clearly  in  error.  That 
we  cannot  do  so  in  this  case.  From  the  mere 
fact  that  the  injury  to  plaintiff  did  not  mani- 
fest Itself  at  once,  we  cannot  conclude  that 
plaintiff  was  not  in  fact  injured.  The  Inter- 
val between  the  blow  and  Its  results  was  not 
so  long  as  to  throw  doubts  upon  plaintiff's 
veracity  in  respect  to  It. 

A  witness  of  the  name  of  Gogne,  who  was 
on  the  train  with  plaintiff,  going  from  the 
place  of  the  collision  to  Monroe,  testified  that 
plaintiff  complained  to  him  on  the  train  of 
being  hurt,  and  that  he  himself  assisted  him 
by  taking  his  arm  while  walking  in  Monroe. 
It  is  not  to  be  supposed  that  plaintiff  (If 
feigning)  would  have  acted  as  he  did  at  the 
time  of  the  collision  and  immediately  there- 
after, and  committed  acts  which  were  almost 
certain  to  be  seized  upon  and  held  up  by  the 
defendant  company  by  way  of  defense. 
Plaintiff  named  In  his  testimony  the  differ- 
ent persons  who  assisted  blm  to  reach  his 
home  on  the  night  of  the  collision,  and  re- 
cited the  part  which  each  took  in  so  doing. 
Though  at  hand,  they  were  not  called  upon 
to  contradict  him. 

Dr.  Cutlett,  who  attended  the  plaintiff  the 
morning  after  the  collision,  testified  to  having 
found  at  that  time  a  bruise  near  the  small  of 
his  back.  That  fact,  coupled  with  the  situa- 
tion in  which  he  found  his  patient  at  that 
time,  could  fairly  be  considered  by  the  Jury 
to  have  borne  to  each  other  the  relation  of 
cause  and  effect  In  Loweuthal  v.  Vicksburg, 


S.  &  P.  R.  R.,  117  La.  1010,  42  South.  483, 
the  facts  connected  with  the  injury  which 
plaintiff  claimed  to  have  received  and  her 
conduct  afterwards  resemble  closely  the  facts 
of  this;  yet  the  court  affirmed  the  verdict 
of  a  Jury  rendered  in  her  favor  for  $5,000. 
The  plaintiff  in  that  case  did  not  know  at 
the  time  that  she  was  hurt,  nor  for  some 
time  after. 

Defendant  contends  that  the  force  of  the 
collision  was  not  such  as  to  have  brought 
about  such  serious  results  as  those  which 
plaintiff  claims  to  have  received;  but  it  was 
sufficient  to  break  the  cowcatcher  in  front 
of  each  train,  and  it  Is  shown  by  Dumas, 
who  was  seated  in  the  same  seat  with  plain- 
tiff, and  who,  under  the  evidence  in  the  rec- 
ord, does  not  appear  to  have  been  a  very  par- 
tial witness  in  his  behalf,  that  he  himself 
was  thrown  forward  by  the  shock  of  the  col- 
lision upon  the  seat  in  front  of  him,  striking 
his  breast,  which  was  sore  for  a  week  after- 
wards, and  that  plaintiff  was  also  thrown 
forward  on  that  seat,  though  he  adds  that 
thereafter  he  "sat  down  nicely." 

There  was  a  conflict  of  evidence  as  to 
whether  the  plaintiff  was  seated  next  the 
window  of  the  car,  or  next  the  aisle.  Dumas 
and  his  brother  testified  that  he  sat  next  the 
window.  The  purpose  of  the  testimony  in- 
troduced by  defendant  on  that  subject  was  to 
throw  a  doubt  as  to  plaintiff  having  beeu 
thrown  back  on  the  iron  arm  of  the  seat,  and 
to  lessen  the  probability  that  his  rebound 
upon  the  seat  itself  should  have  caused  the 
injury.  The  Jury  thought  proper  to  believe 
the  testimony  of  the  plaintiff  on  that  point. 

Defendant  alludes  to  the  fact  that  plain- 
tiff was,  to  a  very  considerable  extent,  a 
gambler  by  occupation.  That  fact  was  estab- 
lished by  the  testimony.  That  circumstance, 
however,  does  not  bar  his  right  of  recovery 
for  damages  for  injuries  received  by  him,  if 
legally  demandable.  It  did  not  render  him 
Incompetent  as  a  witness,*  and,  if  his  credibil- 
ity was  thereby  affected,  that  fact  was  very 
plainly  shown  to  the  Jury,  and  it  none  the 
less  believed  him. 

In  framing  plaintiff's  petition  his  counsel, 
instead  of  using  words  descriptive  of  the 
Injury  he  received  which  were  in  ordinary 
use,  understood,  and  familiar  to  every  one, 
and  also  doing  so  in  respect  to  the  results 
of  the  same,  added  to  the  words  of  descrip- 
tion technical  medical  terms  as  to  the  part 
of  the  body  hurt  and  as  to  the  consequences 
which  resulted  from  the  injury.  The  plead- 
ing evidently  followed  a  diagnosis  of  the 
case  which  had  been  made  by  a  physician. 
In  so  doing  counsel  opened  the  door  to  a 
contention  on  the  part  of  the  defendant  that 
the  allegata  and  the  probata  must  corres- 
pond, and  that  any  variation  from  the  Injury 
as  precisely  declared  and  from  the  conse- 
quences as  specifically  mentioned  was  inad- 
missible. The  questions  propounded  by  him 
were  proi>ounded  from  that  standpoint  and 
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on  that  theory.  The  gist  of  plaintiff's  action 
was  that  he  received  serious  injury  to  his 
back  In  the  neighborhood  of  the  spine  from 
the  cause  stated  in  his  petition,  that  the  in- 
jury had  carried  with  it  as  a  result  the  par- 
tial loss  of  the  use  of  one  of  his  legs,  that 
that  result  was  permanent,  and  that  he  was 
entitled  to  recover  commensurate  damages. 

Those  were  issues  which  were  plainly  un- 
derstood by  any  Jury,  and  which  were  sus- 
ceptible of  proof  or  disproof  by  the  conclu- 
sions of  physicians.  We  do  not  think  that, 
in  matters  of  claims  for  damages  for  personal 
Injuries  received,  the  counsel  who  drafts  the 
petition  and  the  client  on  whose  behalf  it 
is  drawn  should  be  tied  down  to  absolute  ac- 
curacy in  the  statement  of  the  Injury  or  Its 
results.  The  words  on  that  subject  In  this 
■case  were  mere  words  of  description,  super- 
added to  the  cause  of  complaint,  and  which 
were  subject  to  be  affected  more  or  less  by 
the  evidence  taken  on  the  trial.  Plaintiff's 
right  to  recover  damages  was  not  dependent 
upon  his  being  able  to  prove  the  exact  part 
of  his  spine  that  was  injured  or  the  exact 
nerve  which  was  affected  by  the  collision. 
We  think  the  evidence  which  was  introduced 
by  the  plaintiff  fell  fairly  within  the  allega- 
tions of  his  petition.  We  do  not  think  that 
the  special  charge  of  the  judge  to  the  jury, 
which  defendant  complains  of,  and  his  ruling 
upon  the  question  of  the  admissibility  of 
evidence  covered  by  the  bill  of  exceptions 
reserved  by  defendant,  furnish  ground  for 
reversal. 

Defendant  maintains  that  the  judge's  rul- 
ing on  its  application  for  a  new  trial  eviden- 
ces the  fact  that  he  did  not  concur  in  the 
conclusions  of  the  jury  on  the  main  issue  in 
the  case  On  the  contrary,  we  construe  it 
to  mean  that  the  matter  at  issue  was  one  of 
fact,  that  it  had  been  passed  upon  by  the 
Jury,  and  there  was  nothing  In  Its  conclusions 
which  called  upon  him  to  interfere.  On  the 
question  of  the  quantum  of  damages  the 
judge  did  not  concur.  He  was  of  the  opinion 
that  the  amount  awarded  to  the  plaintiff 
was  excessive,  and  this  court  Is  also  of  that 
opinion.  We  think  It  abundantly  appears 
from  the  evidence  in  the  record  that  the  in- 
juries which  plaintiff  has  received  are  not 
permanent ;  that,  though  there  be  necessarily 
uncertainty  as  to  the  duration  of  those  in- 
juries, there  was  every  likelihood  of  his  en- 
tire recovery  In  six  months  after  the  trial. 

For  the  reasons  herein  assigned,  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  Is 
hereby,  amended,  so  as  to  reduce  the  amount 
of  the  said  Judgment  from  $5,000  to  $500, 
and,  as  so  amended,  that  the  same  be,  and  it 
is  hereby,  affirmed.  Appellee  to  pay  the  costs 
of  appeal. 

PROVOSTY,  J.,  dissents,  holding  that  the 
suit  ought  to  be  dismissed. 


(121  La.) 
No.  16,894. 
CRUSEL  v.  BROOKS. 
(Supreme  Court  of  Louisiana,   April  13,  1008.) 

1.  Sheriffs  —  Compensation  —  Custody  and 
Cabs  of  Personal  Property— Compensa- 
tion of  Sheriff's  Employes. 

The  sheriff  proceeded  by  rule  to  have  costs 
of  keeper  and  watcher,  also  bookkeeper,  fixed  by 
the  court 

2.  Same— Special  Service. 

Under  Act  No.  203,  p.  485,  of  1808,  the 
sheriff  is  entitled  to  compensation  for  keeping 
personal  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  43,  Sheriffs  and  Constables,  §§  72-74.] 

3.  Same— Proper  Charge. 

Unless  it  be  manifest  that  there  had  been 
abuse,  an  adequate  amount  will  be  allowed. 

4.  Same— Amount. 

*  Services  rendered  considered,  and  amount 
accordingly  approved. 

5.  Same  —  Compensation  of  Sheriff's  Em- 
ployes—There Must  be  Correct  Account- 
ing. 

The  property  sequestered  required  special 
care  in  interest  of  parties  concerned. 
(Syllabus  by  the  Court) 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia ;  Philip  Sidney  Pugh, 
Judge. 

Rule  by  the  sheriff  to  tax  costs  In  an  ac- 
tion by  J.  Edward  Cruse!  against  R.  E.  Brooks. 
From  a  judgment  for  the  sheriff,  Crusel  ap- 
peals.  Amended  and  affirmed. 

Clegg  &  Qulntero,  for  appellant  Medlenka 
&  Chapplns,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  appealed  from  a 
judgment  rendered  in  favor  of  the  sheriff  for 

costs. 

In  the  suit  in  which  these  costs  were  Incur- 
red, in  matter  of  a  conservatory  writ  Issued 
on  application  of  the  plaintiff,  oil  was  seized 
In  accordance  with  the  writ 

In  time,  after  this  oil  had  been  seized  un- 
der said  writ,  defendant  obtained  Its  release 
on  bond,  accepted  in  accordance  with  the 
court's  order. 

Thereafter  plaintiff  sought  to  obtain  a  writ 
of  sequestration  from  the  court  which  was 
issued. 

The  sheriff  under  said  writ  seized  portions 
of  the  oil  produced  by  three  wells  on  the  land 
claimed  by  plaintiff. 

Some  time  after  the  sheriff,  wishing  to  col- 
lect costs,  filed  a  rule  on  both  plaintiff  and 
defendant,  setting  forth  that  he,  as  sheriff, 
had  sequestrated  and  taken  Into  his  control 
in  said  sequestration  oil  produced  by  wells 
named  In  the  rule. 

These  wells  had  names,  it  seems,  and  the 
names  of  the  three  wells  are  given  in  the 
rule. 

The  sheriff  alleged  in  this  rule  that  he  was 
compelled  to  employ  keepers  and  gangers  and 
a  bookkeeper  at  an  expense  of  about  $200  per 
month;  that  the  duties  required  him  to  per- 
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form  tbe  functions  of  a  receiver,  and  for 
that  reason  he  claims  that  an  amount  suffi- 
cient should  be  allowed  him  to  pay  the  gauff- 
ers or  keepers,  the  bookkeeper,  and  the  at- 
torney at  law  who  gave  him  advice. 

He  asked  to  have  the  whole  amount  fixed. 

Tbe  defense  is  that  the  plaintiff  in  rule  has 
no  right  to  the  amount  he  claims,  as  there 
was  no  need  for  the  employment  of  a  special 
bookkeeper  for  the  work,  and  that  there  was 
equally  no  good  reason  for  employing  gnugers 
and  keepers ;  that  the  services  of  the  sheriff 
are  not  to  be  likened  to  those  of  a  receiver. 
Defendant,  it  follows,  also  denied  that  plain- 
tiff in  rule  had  a  right  to  any  costs,  Includ- 
ing those  of  the  attorney. 

Tbe  district  court  allowed  $100  per  month 
as  tbe  salary  of  each  keeper  and  gauger,  and 
$25  per  month  for  the  bookkeeper.  * 

The  amount  of  the  sheriff's  costs  for  serv- 
ices such  as  allowed  to  a  receiver  and  for  fee 
of  attorney  were  rejected  and  dismissed. 

Appellee  joined  In  tbe  appeal,  and  asked 
that  the  judgment  be  amended  by  allowing 
the  claims  which  the  district  court  rejected ; 
that  is,  the  fee  claimed  to  pay  the  attorney 
and  the  amount  claimed  by  the  sheriff  as  due 
him  as  a  quasi  receiver. 

Defendant's  contention  is  that  the  sheriff 
can  recover  only  expenses  Incurred  in  keeping 
tbe  oIL 

This  Is  sought  to  be  met  by  the  sheriff 
(plaintiff  in  rule)  by  urging  that  the  expenses 
incurred  were  reasonable  and  legal. 

We  take  up  first  for  decision  the  claim,  to 
wit.  cost  of  attorney  for  legal  advice. 

It  has  never  been  decided  by  this  court  that 
the  sheriff  Is  entitled  to  an  amount  to  pay  his 
attorney  for  legal  advice.  The  sheriff  is  an 
officer  of  the  court,  is  in  touch  with  the  court 
and  its  other  officers,  and  has  never  been 
considered  as  an  officer  in  need  of  regular 
professional  advice,  to  be  charged  In  the  suit 
in  executing  the  process  of  the  court.  The 
parties  to  tbe  suit  should  not  be  held  liable 
for  such  fees. 

As  an  executive  officer  of  tbe  court,  the 
sheriff  is  amply  protected  by  Its  order  if  prop- 
erly executed.  This  can  be  done  without  spe- 
cially retained  attorney  at  the  expense  of  the 
parties  to  tbe  suit 

Now  as  to  the  claim  as  a  quasi  receiver: 

The  sheriff  was  neither  a  quasi  receiver 
nor  a  receiver.  He  represented  no  Insol- 
vency, or  a  corporation  requiring  the  serv- 
ices of  a  receiver,  In  so  far  as  the  testimony 
discloses. 

We  in  the  next  place  take  up  an  amount  of 
$73,  in  regard  to  which  appellee  in  his  brief 
states  that  there  Is  no  contention;  that  no 
I>oiut  Is  made  of  it 

This  claim  Is  alleged  by  the  plaintiff  in  rule 
taken  In  this  case  for  his  costs.  On  the  trial 
of  this  rule  It  was  referred  to  in  passing. 
The  judge  of  the  district  court  does  not  men- 
tion it  at  all,  nor  does  the  motion  filed  by  the 
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appellee  to  amend  the  Judgment  state  anything 
about  it 

If  there  is  no  dispute  In  regard  to  this 
claim,  it  remains  that  the  parties  should  set- 
tle It  At  any  rate,  we  do  not  think  that  we 
should  pass  upon  it.  We  are  only  concerned 
with  the  $225  per  month,  which  the  judge 
of  the  district  court  decided  should  be  paid 
each  month. 

The  costs  claimed  were  incurred  under  tbe 
writ  of  sequestration,  which  was  executed  by 
the  sheriff  on  the  5th  day  of  September,  1907, 
by  taking  into  his  possession  one-fourth  of 
all  oil  royalties  produced  by  the  wells  produ- 
j  cing  oil  sequestered. 

Plaintiff,  Crusel,  in  the  original  suit  alleg- 
!  ed  In  his  petition  for  a  sequestration  (for 
!  there  was  both  an  attachment  first  and  a  seq- 
'  uestration  afterward)   that  defendant  was 
|  about  to  make  use  of  his  possession  of  the 
property  to  dilapidate  and  waste  the  fruits 
i  and  revenues  and  prevent  the  development  of 
the  property ;  that  it  would  be  better  admln- 
|  iatered  in  the  hands  of  the  sheriff. 
■     It  was  in  accordance  with  tbe  allegations 
.  contained  in  this  petition  that  the  sheriff 
;  went  Into  possession  and  appointed  keepers 
and  watchers. 

This  was  done,  although  the  defendant  ob- 
tained an  order  fixing  the  amount  of  a  bond, 
of  which  he  availed  himself,  executed  the 
bond  and  obtained  an  order  of  release  on  the 
bond. 

On  account  of  the  disagreement  between 
the  parties  and  the  nature  of  the  Issues,  the 
sheriff  remained  in  possession  of  the  well  to 
the  extent  needful  to  receive  the  oil,  gauge 
the  quantity,  and  place  It  hi  the  possession 
of  the  defendant  as  authorized  under  his  bond. 

We  will  state  here  that  the  property  was 
sequestered  and  seized  In  September,  and  in 
the  following  October  the  parties,  plaintiff 
and  defendant,  entered  into  an  agreement  in 
accordance  with  which  a  judicial  sequestra- 
tor was  appointed,  and  the  sheriff,  from  tbe 
date  of  his  appointment  in  October,  was  re- 
lieved from  further  responsibility  as  relates 
to  receiving  and  accounting  for  the  oil.  All 
of  that  duty  then  devolved  upon  the  Judicial 
i  sequestrator. 

The  contention  of  the  sheriff,  plaintiff  in 
rule,  is,  in  substance,  that  in  order  to  be  able 
to  properly  account  for  the  property  seques- 
tered he  had  to  employ  watchers  and  keepers 
and  a  bookkeeper;  that  this  began  at  the 
date  of  the  sequestration  and  seizure,  and 
continued  to  the  date  of  the  judicial  seques- 
tration. 

lie  stated  as  a  witness  in  his  own  behalf 
that  the  gaugers  must  have  knowledge  of  the 
business — understand  how  to  gauge  and  meas- 
ure the  oil  carefully ;  that  It  was  all  day  and 
all  night  work.  There  was  always  a  watcher 
on  band. 

It  seems  that  the  productions  of  the  differ- 
ent wells  were  divided  into  different  portions, 
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going  to  the  respective  owners.  The  whole 
work  is  out  of  the  ordinary,  but  requires  no 
special  skill.  It  is  only  necessary  to  be  rea- 
sonably accurate  in  performing  the  duties  of 
keeper  or  watcher. 

In  this  instance  the  ganger  had  to  take  into 
consideration  the  entire  quantity  of  oil  pro- 
duced by  each  well  in  order  to  arrive  at  the 
amount  seized. 

The  oil  is  received  into  the  tanks  as  It 
flows  from  the  well.  As  it  is  received  It  Is 
gauged,  the  quantity  is  put  down  and  divided, 
and  the  proportion  of  each  is  established. 
The  work  is  greatly  facilitated  by  other  gaug- 
ers  representing  other  owners,  who  are  also 
interested  in  correct  gauging.  In  comparing 
notes,  the  correct  amount  is  quickly  arrived  at. 

The  sheriff,  representing  a  portion  of  the 
wells,  decided  it  best  to  take  no  chances,  and 
for  that  reason  employed  his  own  gaugers. 

The  services  were  of  a  character  to  entitle 
him  to  compensation. 

Act  No.  203,  p.  485,  of  1898,  contemplates 
that  the  sheriff  shall  receive  compensation 
for  keeping  personal  property  held  by  him 
under  seizure 

In  this  case  they  were  necessary  expenses, 
and  fall  within  the  provision  of  the  statute. 
There  were  actual  services  performed.  In 
our  opinion  the  decisions  of  this  court  sustain 
the  claim  to  the  amount  allowed  by  us. 

Similar  services  were  ordered  paid  in  the 
case  of  Learned  v.  Walton,  42  La.  Ann.  455, 
7  South.  723;  also  in  Lockhart  v.  Morey,  41 
La.  Ann.  1165.  4  South.  581. 

In  another  case  the  sheriff  was  allowed  a 
special  amount  for  keeping  cattle.  Jure  v. 
Ballatin,  8  La.  Ann.  18. 

In  another  case  it  was  said,  when  services 
are  eminently  necessary,  they  snould  be  paid. 
Witkouskl  v.  Witkouski,  16  La.  Ann.  233. 

Now  as  to  the  amount  which  should  be  al- 
lowed: 

Plaintiff  In  rule  alleged  that  he  had  been 
compelled  to  employ  keepers  at  an  expense 
aggregating  the  sum  of  about  $200. 

The  testimony  shows  that  the  average  man 
for  such  work  is  paid  as  low  as  $90  per 
month  and  over  $100. 

In  our  opinion,  in  this  Instance,  the  mini- 
mum is  a  fair  price  for  services  rendered, 
and  $20  for  the  bookkeeper  brings  the  amount 
to  the  $200  before  stated.  It  must  be  borne 
In  mind  that  the  property  yielded  only  from 
$1,200  to  $1,500  per  month. 

It  must  also  be  borne  In  mind  mat  the 
bookkeeper  is  employed  by  several  companies, 
and  that  the  services  he  rendered  added  very 
little  to  the  duties  which  he  is  called  upon  to 
render.  He  keeps  the  books  of  other  owners, 
and  of  the  products  of  the  well  furnishes 
duplicates. 

Here  he  furnished  duplicates  to  the  sheriff 
and  gave  him  some  assistance.  He  was  not 
a  regularly  employed  bookkeeper,  rendering 
services  specially  to  the  sheriff.   A  regular 


bookkeeper  Is  too  important  to  work  for  such 
a  salary,  but  when  in  connection  with  his 
bookkeeping  it  adds  only  slightly  to  his  work, 
and  the  amount  here  allowed  is  adequate. 

For  reasons  stated,  It  is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
is  amended,  by  reducing  the  amount  from 
$225  to  $200  per  month,  and,  as  amended,  t he- 
Judgment  is  affirmed.   Appellee  to  pay  costs. 

(121  La.) 

No.  16,847. 

LB  BLANC  v.  ORLEANS  ICE  MFG.  CO. 

(Supreme  Court  of  Louisiana.   April  13,  190&> 

Injunction— Private  Nuisance— Ice  Plant. 

The  location  and  operation  of  factories  and 
other  works  likely  to  disturb  neighbors  by 
smoke,  smells,  noise,  etc.,  must  be  determined  by 
the  police  regulations  or  customs  of  the  place. 
Civ.  Code,  art  669.  Unavoidable  noises  result- 
ing from  the  operation  of  an  ice  plant,  construct- 
ed under  a  municipal  permit,  furnish  no  basis 
for  enjoining  its  operation  as  creating  a  private 
nuisance. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Theard,  Judge. 

Action  by  Charles  E.  Le  Blanc  against  the 
Orleans  Ice  Manufacturing  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Frank  McGloin,  for  appellant  Philip 
Joseph  Patorno,  for  appellee. 

LAND,  J.  This  is  a  suit  to  abate  an  al- 
leged nuisance  by  injunction  and  to  recover 
damages.  The  plaintiff  alleges,  in  substance, 
that  the  operation  of  the  defendant's  ice 
plant,  by  day  and  by  night,  produces  noises 
and  vibrations,  which  are  a  continual  source 
of  annoyance  and  distress  to  petitioner  and 
his  family,  residing  on  the  adjoining  prem- 
ises, and  which  deprive  them  of  necessary 
rest  and  sleep  at  night.  The  petition  charges- 
that  the  operation  of  said  plant  constitutes 
a  continuous  nuisance,  which  has  damaged 
the  petitioner  in  the  sum  of  $5,000. 

For  answer  the  defendant  denied  all  the 
allegations  of  the  petition,  except  as  specially 
admitted,  and  averred  that  they  had  con- 
structed and  were  operating  their  plant  un- 
der a  permit  from  the  municipal  authorities 
of  the  city  of  New  Orleans,  and  had  invested 
more  than  $125,000  in  the  enterprise,  and  that 
the  plaintiff,  residing  on  the  adjoining  prem- 
ises, did  not  oppose  the  granting  of  said  per- 
mit by  the  city  council,  and  never  objected 
to  the  construction  and  operation  of  defend- 
ant's ice  plant  prior  to  the  institution  of  the 
present  suit.  The  respondent,  further  an- 
swering, specially  denied  that  the  operation 
of  said  plant  was  accompanied  by  loud,  con- 
stant, unusual,  and  disagreeable  noises  and 
vibrations,  and  specially  denied  that  their 
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business  therein  conducted  was  a  nuisance, 
either  public  or  private. 

After  hearing  a  large  number  of  witnesses 
on  each  side,  and  the  argument  of  counsel, 
the  judge  a  quo  rendered  judgment  in  favor 
of  the  defendant   Plaintiff  has  appealed. 

The  issues  are  purely  of  fact,  and  after 
carefully  reading  and  considering  all  the  evi- 
dence adduced,  pro  and  con,  we  are  not  pre- 
pared to  say  that  the  judge  below  erred  In 
his  conclusions. 

The  location  and  operation  of  factories  and 
other  works  likely  to  disturb  neighbors  by 
reason  of  smoke,  smells,  etc.,  must  be  deter- 
mined by  the  rules  of  the  police  or  the  cus- 
toms of  the  place.  Civ.  Code,  art  669.  The 
evidence  shows  Chat  the  defendant  construct- 
ed and  Is  operating  its  plant  under  a  permit 
from  the  municipal  authorities.  The  plain- 
tiff made  no  opposition  to  the  granting  of 
this  permit  It  is  not  charged  that  the  de- 
fendant has  violated  any  of  the  requirements 
of  city  ordinances  relative  to  factories.  The 
permit  to  operate  a  manufacturing  plant  at 
a  particular  place  carries  with  it  the  privilege 
of  using  all  machinery  necessary  for  the  par- 
ticular work.  The  owner  of  such  a  plant 
must  take  all  proper  precautions  to  prevent 
noise,  smoke,  etc.,  from  becoming  a  nuisance 
to  the  neighbors,  and  to  that  end  must  com- 
ply with  the  requirements  of  all  the  police 
regulations  on  the  subject-matter. 

This  being  done,  unavoidable  noise,  smoke, 
etc.,  must  be  considered  as  an  inconvenience 
to  which  the  neighbors  must  submit  for  the 
public  good.  Of  course,  a  city  ordinance  or 
permit  cannot  validate  a  nuisance.  Blanc  v. 
Murray,  36  La.  Ann.  162.  The  noise  of  a  fac- 
tory is  not  a  nuisance  per  se.  City  of  New 
Orleans  v.  Lagasse,  114  La.  1055,  88  South. 
828. 

In  the  Froelicher  Cases,  111  La.  709.  35 
South.  821,  64  L.  R.  A.  228,  and  118  La.  1077, 
43  South.  882,  there  was  no  permit  from  the 
municipal  authorities,  and  the  defendant  was 
operating  boiler  and  sheet  Iron  works,  there- 
by causing  Intolerable  noises  and  also  in- 
jurious vibrations. 

The  evidence  shows  beyond  dispute  that 
the  machinery  of  defendant's  plant  operates 
with  little  or  no  noise  and  causes  no  vibra- 
tion. There  is  no  steam  exhaust.  The  only 
noise  of  any  consequence  results  from  the 
handling  of  large  Ice  cans,  arid  this  noise 
seems  to  be  practically  unavoidable.  The 
witnesses  differ  widely  as  to  its  intensity. 

The  plaintiff  did  not  take  the  stand  in  his 
own  behalf,  but  was  content  to  file  his  ex 
parte  affidavit  for  the  injunction.  We  think 
the  evidence  preponderates  in  favor  of  the 
defendant  whose  witnesses  testified  from  in- 
side knowledge  of  the  working  of  the  plant 
and  of  the  noises  thereby  produced.  Many 
of  the  noises  testified  to  by  plaintiff's  witness- 
es were  either  imaginary  or  did  not  emanate 
froir  the  ice  plant. 

Judgment  affirmed. 


GREENWOOD  et  al.  v.  TRIGG,  DOBBS  & 
CO. 

(Supreme  Court  of  Alabama.   April  9,  1908.) 

1.  Mortgages  —  Redemption  bt  Judgment 
Creditor— Pleading — Sufficiency  or  Al- 
legation. 

To  entitle  judgment  creditors  to  redeem 
mortgaged  land,  they  must  have  a  lien  upon  the 
land;  so  that,  where  their  bill  does  not  show 
that  the  land  is  situated  in  the  county  where 
their  judgment  was  recorded,  it  is  insufficient, 
since,  under  Civ.  Code  1896,  g  1921,  relating  to 
judgments  as  liens,  recorded  judgments  operate 
as  liens  only  on  land  situated  in  the  county 
where  recorded. 

2.  Pleading— Conclusions  of  Law. 

An  averment  in  a  bill  that  lands  are  sub- 
ject to  a  lien  created  by  a  judgment  is  but  the 
averment  of  a  conclusion  of  the  pleader. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  12-28%.] 

Appeal  from  Chancery  Court,  Marshall 
County;  W.  H.  Simpson,  Chancellor. 

BUI  to  redeem  mortgaged  land  by  the  firm 
of  Trigg,  Dobbs  &  Co.  against  H.  B.  Green- 
wood, Sara  E.  Greenwood,  and  Thomas  A. 
Cox.  From  a  Judgment  overruling  demur- 
rers to  the  bill,  this  appeal  is  prosecuted. 
Reversed  and  rendered. 

The  case  made  by  the  bill  is  that  on  the 
8th  day  of  October,  1897,  the  complainant  re- 
covered a  judgment  in  the  circuit  court  of 
Marshall  county  against  Greenwood  In  the 
sum  of  $29.70,  together  with  the  cost,  and  on 
the  8th  day  of  December,  1904,  a  certificate 
of  said  judgment  was  duly  filed  and  record- 
ed in  the  office  of  the  judge  of  probate  of 
Marshall  county,  and  that  the  lands  describ- 
ed in  the  bill  are  subject  to  the  Hen  created 
by  said  judgment  and  the  filing  and  record- 
ing of  said  certificate;  that  on  the  4th  day 
of  April,  1893,  Greenwood  made  a  mortgage 
to  Thomas  A.  Cox  on  this  land  to  secure  an 
alleged  Indebtedness  of  $500 ;  and  that  at  the 
time  said  Greenwood  was  seised  and  possess- 
ed of  the  lands  described  in  the  mortgage. 
There  are  also  allegations  in  reference  to  a 
part  payment  of  the  mortgage  and  an  offer 
to  redeem,  and  a  prayer  to  that  effect,  and 
that  the  lands  be  sold  for  the  satisfaction  of 
the  Judgment  Demurrers  were  interposed 
to  the  bill,  raising  the  question  of  whether 
or  not  the  recitals  in  the  bill  show  a  lien  and 
a  failure  of  the  bill  to  allege  that  the  lands 
were  situated  in  the  county  where  the  Judg- 
ment was  recorded,  as  fully  appears  in  the 
opinion. 

Street  &  Isbell,  for  appellants.  John  A. 
Lusk,  for  appellees. 

DOWDELL,  J.  Recorded,  judgments  oper- 
ate as  a  Hen  only  upon  land  situated  in  the 
county  where  recorded.  Civ.  Code  1896,  fi 
1921 ;  Acts  1903,  p.  273.  To  entitle  complain- 
ants to  redeem,  it  must  appear  they  have  a 
Hen  upon  the  land  described  in  the  bill. 
Kelly  v.  Longshore,  78  Ala.  203.  The  bill 
nowhere  shows  that  the  lands  described  are 
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situate  In  Marshall  county,  where  the  Judg- 
ment was  recorded. 

The  averment  In  the  hill  that  said  lands 
are  subject  to  the  Hen  created  by  the  Judg- 
ment is  but  the  averment  of  a  conclusion  of 
the  pleader.  Collier  v.  White,  97  Ala.  615, 
12  South.  385.  The  decree  of  the  chancellor, 
overruling  the  demurrer,  will  be  reversed, 
and  one  here  rendered  sustaining  the  demur- 
rer. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  ANDERSON  and  Me- 
CLELLAN,  JJ.,  concur. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
ADAMS. 

(Supreme  Court  of  Alabama.    April  9,  1908.) 
Telegraphs  —  Delay  in  Delivering  Mes- 
sages—Actions  ON  CONTBACT. 

Since  the  recipient  of  a  telegram  cannot  re- 
cover in  an  action  on  contract  for  failure  to 
promptly  deliver  the  message,  without  alleging 
and  proving  a  contract  to  which  he  is  a  party 
or  privy,  he  cannot  maintain  an  action  on  con- 
tract where  the  sender  did  not  send  the  message 
as  his  agent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  48.] 

Appeal  from  Clay  County  Court;  W.  J. 
Pearce,  Judge. 

Action  by  J.  Q.  Adams  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  rendered. 

Knox,  Dixon  &  Burr  and  Whatley  &  Corne- 
lius, for  appellant.  Rowland  &  Allen,  for  ap- 
pellee. 

ANDERSON,  J.  This  is  an  action  ex  con- 
tractu by  the  plaintiff,  the  sendee  of  a  tele- 
gram, for  a  failure  by  the  defendant  to 
promptly  deliver  a  message  sent  him  by  his 
brother,  for  the  benefit  and  as  agent  of  the 
plaintiff.  "Whether  the  sendee  has  or  has 
not  the  right  to  recover  In. tort  for  failure  to 
deliver  a  telegram  or  for  delay  In  its  delivery, 
without  averring  or  proving  a  contract  to 
which  he  is  a  party  or  privy,  it  Is  clear  upon 
principle,  and  the  proposition  is  supported  by 
the  former  decisions  of  this  court,  and  by  the 
decisions  of  courts  of  other  Jurisdictions, 
that,  without  such  averment  and  proof,  he 
cannot  recover  when  his  action  is  based  upon 
contract,  and  seeks  damages  resulting  from 
its  breach."  Postal  Co.  v.  Ford,  117  Ala. 
672,  23  South.  684;  Western  Union  Co.  v. 
Adair,  115  Ala.  441,  22  South.  73,  and  cases 
there  cited;  Shingleur  v.  Western  Union  Co., 
72  Miss.  1030,  18  South.  425,  30  L.  R.  A.  444, 
48  Am.  St  Rep.  604 ;  Western  Union  Co.  v. 
Du  Boise,  128  111.  248,  21  N.  E.  4,  15  Am.  St. 
Rep.  109;  Gray  on  Com.  by  Tel.  §§  74,  75. 
The  evidence  not  only  fails  to  show  that  the 
plaintiff  was  a  party  or  privy  to  the  contract, 
but  there  is  an  express  negation  by  the  sen- 
der, Max  Adams,  that  he  was  acting  as  the 


agent  of  the  plaintiff  in  sending  the  message. 

There  seems  to  be  a  small  class  of  cases 
where  the  sendee  can  sue  ex  contractu;  that 
is,  where  the  sender  employs  the  telegraph 
company  to  communicate  a  message  solely  to 
benefit  the  person  to  whom  the  message  is  di- 
rected. But  if  the  sender  sends  the  mes- 
sage for  his  own  benefit,  notwithstanding  it 
may  benefit  the  sendee  also,  there  Is  no 
ground  for  the  imputation  that  he  intends  to 
part  with  his  right  of  action  for  a  breach  of 
the  contract  Authorities  supra.  The  sender 
in  the  case  at  bar  admitted  that  he  did  not 
send  the  message  as  agent  for  the  plaintiff, 
and  that  he  sent  it  because  he  was  his  broth- 
er, and  because  he  (the  sender)  wanted  the 
plaintiff  present  at  the  bedside  of  their  sick 
mother.  The  trial  court  erred  in  rendering 
Judgment  for  the  plaintiff,  and  the  Judgment 
is  reversed;  and,  this  case  having  been  tried 
by  the  Judge  without  a  Jury,  we  will,  under 
the  practice  act  for  Clay  county,  render  a 
Judgment  for  the  defendant 

Reversed  and  rendered. 

TYSON,  C  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


McGOWAN  v.  COLLINS. 
(Supreme  Court  of  Alabama.    April  7,  1908.) 

Bills  and  Notes— Signature  bt  Mark — Va- 
lidity of  Note  —  "Sionatube"  —  "Sub- 
scbiption." 

A  note  executed  by  an  illiterate  promisor 
by  his  mark  is  sufficient  and  need  not  be  at- 
tested. Civ.  Code  1896,  8  1.  defining  "signa- 
ture" or  "subscription"  as  including  mark  when 
one  cannot  write,  his  name  being  written  near  it 
and  witnessed  by  one  who  writes  his  own  name 
as  a  witness,  is  inapplicable  to  the  execution  of 
notes;  and  a  note  is  validly  executed  by  one 
who  cannot  write  his  name  by  his  affixing  there- 
unto an  X-mark  between  an  Initial  of  his  own 
name  and  his  surname,  written  by  the  payee,  the 
name  of  a  witness,  who  also  could  not  write  his 
name,  being  written  by  the  payee. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  8  73. 

For  other  definitions,  see  Words  and  "Phrases, 
vol.  7,  pp.  6508,  6512,  6727,  6730.] 

Appeal  from  Circuit  Court,  Marion  County; 
G.  P.  Almon,  Judge. 

Action  by  Thomas  J.  McGowan  against 
A.  T.  Collins.  From  a  Judgment  for  defend- 
ant, plaintiff  -  appeals.  Reversed  and  re- 
manded. 

Ernest  Fite,  K.  V.  Fite,  and  Davis  &  Fite, 
for  appellant.  Rushton  &  Coleman  and  J. 
C.  M liner,  for  appellee. 

McCLELLAN,  J.   The  only  question  pre- 
:  sen  ted  and  argued  here  Is:   Is  a  promissory 
I  note  validly  executed  by  an  intended  payor, 
'  who  cannot  write  his  name,  by  the  affixing 
I  thereunto  by  him  of  an  X-mark,  between  an 
Initial  of  his  name  and  his  surname;  his  ini- 
tials and  surname  being  written  by  the 
payee,  and  the  name  of  the  subscribing  wit- 
i  ness,  who  could  not  write  his  name,  being 
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nlso  written  by  the  payee?  Section  1  of  the 
Code  of  1896  la  appealed  to  as  defining 
that  "signature"  or  "subscription"  Includes 
"mark,"  when  a  person  cannot  write  his 
name. 

It  was  expressly  held,  as,  Indeed,  the  sec- 
tion Itself  declares,  in  Bickley  v.  Keenan, 
60  Ala.  290,  and  In  Ala.  Warehouse  Co.  v. 
Lewis.  66  Ala.  S14,  that  the  signification  of 
words  provided  in  this  section  apply  only 
to  those  words  as  they  are  used  in  the  Code, 
or  in  statutes  construed  as  a  part  of  it,  and 
not  to  contracts  or  instruments  governed  by 
the  common  law.  We  are  aware  of  no  provi- 
sion in  the  Code  or  statute  of  any  kind  bring- 
in?  the  execution  of  a  promissory  note  within 
the  operation  of  section  1.  So  that  section 
is  Inapplicable  to  the  execution  of  this  in- 
strument. The  case  of  Ballow  v.  Collins, 
1.19  Ala.  543,  36  South.  712,  as  well  as  others 
cited  In  brief  of  counsel,  involved  the  ex- 
ecution of  a  chattel  mortgage,  the  manner 
of  the  subscription  of  which  is  particularly 
described  by  section  2151  of  the  Code.  Hence 
that  line  of  decisions  is  not  in  point.  Nor 
do  we  know  of  any  statute  requiring  that, 
where  the  execution  by  an  unlettered  promis- 
or of  a  promissory  note  is  by  mark,  It  is  nec- 
essary to  be  attested  In  any  form.  We  are 
therefore  remitted  to  the  common-law  rule, 
which  Is  that  the  execution  of  an  instrument 
by  mark  Is  sufficient,  and  this  without  attes- 
tation. Bickley  v.  Keenan,  60  Ala.  293; 
Johnson  v.  Davis,  95  Ala.  293,  10  South.  911; 
Penton  v.  Williams  (Ala.)  43  South".  212.  In 
the  latter  case  Carlisle  v.  Campbell,  76  Ala. 
247.  is  distinguished. 

The  court  erroneously  excluded  the  note 
sued  on,  and  the  judgment  will  be  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDBLL  and  AN- 
DERSON, JJ.,  concur. 


THOMPSON  v.  JOHN  W.  O'NEIL  &  CO. 
(Supreme  Court  of  Alabama.    April  14,  1908.) 
Sales — Breach  of  Warranty. 

Where  a  range  was  purchased  under  a  con- 
tract that,  if  it  did  not  bake  and  cook  well  and 
give  satisfaction,  the  seller  would  refund  the 
purchase  money  and  pay  the  freight,  a  failure 
of  the  stove  either  to  cook  well,  bake  well,  or  to 
give  satisfaction  entitled  the  purchaser  to  the 
refunding  of  the  purchase  price  and  payment  of 
freight,  and  it  was  not  necessary  to  a  breach  of 
the  contract  that  the  range  fail  to  meet  all  three 
requirements. 

(Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  43,  Sales,  SS  802-805.1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  John  Thompson  against  John  W. 
O'XeU  &  Co.  Judgment  for  defendant  on 
demurrer,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Bnrkbart  &  Knight,  for  appellant.  Sterling 
A.  Wood,  for  appellee. 


McCLELLAN,  3.  The  action  is  for  the 
breach  of  the  following  contract :  "Birming- 
ham, Alabama,  Nov.  6,  1906.  Received  of 
John  Thompson  $35,  in  full  payment  of  819 
Electric  Peninsular  range.  If  same  docs  not 
bake  and  cook  well  and  give  satisfaction,  we 
will  refund  money  and  pay  freight  John  W. 
O'Nell  &  Co.,  John  W.  O'Neil,  Pt"  The 
breach  alleged  In  the  complaint  Is  that  the 
range  did  not  give  satisfaction.  The  demur- 
rer to  the  complaint  contains  these  grounds 
only :  "(1)  For  that  the  alleged  contract  set 
out  In  said  complaint  is  that  'the  said  range 
shall  bake  and  cook  well  and  give  satisfac- 
tion,' and  the  breach  alleged  In  the  said  com- 
plaint Is  that  the  said  range  did  not  give 
satisfaction,  and  Is  not  alone  within  the 
terms  of  the  said  contract  (2)  For  that  the 
said  contract  claims  $45  as  damages  for  the 
alleged  breach  thereof,  and  the  complaint 
alleges  that  the  consideration  therefor  was 
$35.  (3)  For  that  the  said  complaint  does 
not  allege  that  the  said  range  did  not  bake 
and  cook  well  and  give  satisfaction." 

It  Is  manifest  that  the  conditions  to  re- 
funding of  the  money  and  the  payment  of  the 
freight  were  three  In  number,  and  that  a 
failure  of  the  range  to  cook  well,  to  bake 
well,  or  to  give  satisfaction,  any  one  of  them, 
entitled  Thompson  to  the  refunding.  The 
very  letter  of  the  contract  demonstrates  this, 
and  there  Is  nothing  to  indicate  a  contrary 
Intention  in  the  premises.  It  results  that  the 
complaint  for  the  breach  of  the  agreement 
might  be  rested,  as  was  done,  by  a  counting 
for  a  failure  of  the  range  to  meet  any  one 
of  the  conditions  written  in  the  paper  by  the 
parties.  Hence  it  is  clear  that  the  demurrer 
was  improperly  sustained,  since  it  proceeds 
upon  the  theory  that  the  contract  In  suit 
could  only  be  breached  by  a  failure  of  the 
range  In  all  the  respects  to  which  the  parties 
agreed  to  as  conditions  to  the  refunding,  etc. 
The  questions  whether  the  term  "satisfac- 
tion" should  be  construed  as  reposing  the 
right  In  the  purchaser  to  capriciously  declare 
his  dissatisfaction,  or  whether  he  could  only 
be  dissatisfied  upon  reasonable  ground  or  for 
good  cause,  are  not  raised  by  the  demurrer, 
and  are,  hence,  not  presented  for  review. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AND- 
ERSON, JJ.,  concur. 


WRIGHT  v.  STATE. 

(Supreme  Court  of  Alabama.    April  9,  1908.) 

Cbimi n al  La w— Appeal— Record  —  Set-tin o 
Case  fob  Trial— Presence  of  Defendant. 
Failure  of  the  record  in  a  prosecution  for  a 
capital  offense  to  affirmatively  show  defendant 
was  personally  present  in  court  when  the  day 
was  set  for  the  trial  requires  reversal  of  the 
conviction.' 
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Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

John  Wright  appeals  from  a  conviction. 
Reversed  and  remanded. 

Howard  &  Hunt,  for  appellant  Alexander 
M.  Oarber,  Atty.  Gen.,  for  the  State. 

DQWDELL,  J.  The  defendant  was  tried 
for  a  capital  offense.  The  record  falls  to  af- 
firmatively show  that  the  defendant  was  per- 
sonally present  In  court  when  a  day  was  set 
for  the  trial  of  his  case.  Under  the  former 
decisions  of  this  court  this  Is  error,  for  which 
the  judgment  of  conviction  must  be  reversed. 
Splcer  v.  State,  69  Ala.  189;  Sylvester  v. 
State,  71  Ala.  17;  Hames  v.  State,  113  Ala. 
674,  21  South.  341 ;  Bowen  v.  State,  119  Ala. 
7,  24  South.  551.  The  error  above  pointed 
out  is  the  only  reversible  error  we  find  in  the 
record,  and  for  this  the  judgment  of  the  cir- 
cuit court  Is  reversed,  and  the  cause  Is  re- 
manded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


ABNEY  et  al.  v.  MIZE. 
(Supreme  Court  of  Alabama.    April  9,  1908.) 

1.  Assault  and  Battebt— Civil  Liability— 
Actions— Pleading. 

In  an  action  for  assault  and  battery,  defend- 
ants interposed  several  special  pleas  of  justifica- 
tion and  self-defense,  setting  forth  the  ipgredi- 
ents  thereof.  Plaintiff  replied  that  defendants 
committed  the  assault  and  battery  to  a  greater 
extent  and  with  more  force  than  was  reasonably 
necessary  for  the  purpose  in  the  pleas  mention- 
ed. Defendants  demurred  to  the  replication,  be- 
cause it  was  but  the  averment  of  a  conclusion, 
and  did  not  aver  that  the  force  employed  by  de- 
fendants was  greater  than  was  reasonably  neces- 
sary, and  that  such  force  was  greater  than  rea- 
sonably appeared  to  them  at  the  time  to  be  nec- 
essary. Held,  that  the  replication  was  a  good 
answer  to  the  pleas,  and  not  subject  to  the  de- 
murrers, and,  moreover,  was  but  a  general  trav- 
erse to  the  pleas  averring  that  no  more  force 
was  used  than  was  neceBsary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  §  30.] 

2.  Same— Tbial— iNSTBUcnoNS. 

In  an  action  for  assault  and  battery,  an  in- 
struction that,  if  plaintiff  provoked  and  brought 
on  the  difficulty,  he  cannot  recover  punitive 
damages,  is  erroneous. 

3.  Same. 

In  an  action  for  assault  and  battery,  an 
instruction  that  if  plaintiff  provoked  or  brought 
on  the  difficulty,  and  it  would  not  have  occurred 
but  for  the  wrongful  conduct  of  plaintiff,  then  he 
cannot  recover,  is  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  §  58.] 

4.  Same. 

In  an  action  for  assault  and  battery,  an 
instruction  that  if  plaintiff  provoked  the  dif- 
ficulty, and  if,  at  the  time  defendant  assaulted 
plaintiff,  the  circumstances  were  such  as  to 
create,  and  did  create,  in  defendant's  mind  the 
reasonable  and  bona  fide  belief  that  plaintiff 
was  about  to  do  him  grievous  bodily  injury,  and 
that  he  could  not  flee  without  increasing  his 
danger,  then  there  can  be  no  recovery  by  plain- 


tiff, is  erroneous,  as  invading  the  province  of  the 
jury,  and  instructing  a  finding  for  defendants, 
although  more  force  may  have  been  used  than 
was  necessary  for  self-protection. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Din. 
vol.  4,  Assault  and  Battery,  §  58.] 

5.  Samb. 

In  an  action  for  assault  and  battery,  it  was 
proper  to  charge  that,  if  one  defendant  aided, 
abetted,  or  encouraged  the  other  defendant  in 
entering  into  or  continuing  an  unlawful  assault 
on  plaintiff,  then  he  would  be  responsible  for 
whatever  such  other  defendant  did  in  the  fur- 
therance of  such  assault,  though  he  may  not  have 
explicitly  encouraged,  aided,  or  abetted  any  one 
particular  act  of  such  other  defendant. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  for  assault  and  battery  by  C  C. 
Mlze  against  Benjamin  D.  Abney  and  anoth- 
er. From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

The  defendants  Interposed  several  special 
pleas ;  2,  3,  4,  and  5  being  pleas  of  justifica- 
tion and  pleas  of  self-defense,  setting  forth 
the  Ingredients  thereof.  To  these  pleas  the 
plaintiff  replied  as  follows:  "That  defend- 
ants committed  the  assault  and  battery  in 
said  complaint  mentioned  to  a  greater  extent 
and  degree  and  with  more  force  than  was 
reasonably  necessary  for  the  purpose  In  the 
pleas  mentioned."  To  this  replication  defend- 
ants filed  the  following  demurrers:  "(1)  The 
replication  is  but  the  averment  of  a  conclu- 
sion. (2)  It  is  not  averred  that  the  force  em- 
ployed by  defendants  was  greater  than  was 
reasonably  necessary.  (3)  It  is  not  averred 
that  the  force  employed  by  defendants  was 
greater  than  reasonably  appeared  to  them 
at  the  time  to  be  necessary." 

The  evidence  for  plaintiffs  tended  to  show 
that  the  difficulty  began  in  a  cornfield,  about 
20  or  30  steps  from  the  road  where  plaintiff 
was  gathering  corn,  and  that  defendants  came 
up  the  road,  one  riding  and  the  other  walking, 
when  some  words  were  had  about  plaintiff 
getting  out  of  the  cornfield,  and  some  epithets 
were  used  on  either  side;  that  Dee  Abney 
came  into  the  field  and  motioned  as  If  to 
throw  something,  when  the  plaintiff  threw  a 
rock  at  Dee  Abney,  but  missed  him;  and 
plaintiff  then  went  out  Into  the  road,  when 
Dee  Abney  threw  a  rock  at  him  and  broke 
plaintiff's  arm.  Ben  Abney  then  got  down  off 
his  horse,  untied  his  pistol,  and  came  Inside 
the  field,  and  told  plaintiff's  son  to  throw 
down  his  rock  and  hold  up  his  hands.  The 
evidence  for  defendants  tended  to  show  an 
assault  by  plaintiff,  with  self-defense  on  the 
part  of  defendants. 

The  following  charges  were  refused  to 
defendant:  "(1)  If  plaintiff  provoked  and 
brought  on  the  difficulty,  he  cannot  recover 
punitive  damages.  (2)  If  plaintiff  provoked 
or  brought  on  the  difficulty,  and  It  would 
not  have  occurred  but  for  this  wrongful 
conduct  of  the  plaintiff,  then  he  cannot  re- 
cover. •  •  •  (4)  If  the  plaintiff  provoked 
|  the  difficulty,  and  if  at  the  time  Dee  Abney 
|  assaulted  plaintiff  the  circumstances  were 
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such  as  to  create  and  did  create  In  Dee  Ab- 
ney's  mind  the  reasonable  and  bona  fide  be- 
lief that  plaintiff  was  about  to  do  him  griev- 
ous bodily  Injury,  and  the  further  reasonable 
and  bona  fide  belief  that  he  could  not  flee 
without  increasing  his  danger,  then  there  can 
be  no  recovery  by  the  plaintiff." 

The  following  charge  was  given  at  the  In- 
stance of  the  plaintiff:  "(A)  The  court  char- 
ges the  jury  that  if  Ben  Abney  aided,  abet- 
ted, or  encouraged  Dee  Abney  in  entering  in- 
to or  continuing  an  unlawful  assault  on  plain- 
tiff, then  he  would  be  responsible  for  what- 
ever Dee  Abney  did  in  the  furtherance  of 
such  assault,  notwithstanding  that  he  may 
not  have  explicitly  encouraged,  aided,  or  abet- 
ted any  one  particular  act  of  defendant  Dee 
Abney." 

Street  &  Isbell,  for  appellants.  John  A. 
Lusk,  for  appellee. 

ANDERSON,  J.  The  plaintiff's  replication 
to  the  special  pleas  was  a  good  answer  there- 
to, and  not  subject  to  the  demurrers.  More- 
over, it  was  but  a  general  traverse  as  to 
pleas  4  and  5,  as  each  of  said  pleas  aver  that 
no  more  force  was  used  than  was  necessary, 
and  the  replication  was  but  a  denial  of  this 
verinent 

Charges  1  and  2,  refused  the  defendants, 
are  so  manifestly  bad  that  a  discussion  of 
them  Is  unnecessary. 

Charge  4,  requested  by  the  defendants,  was 
properly  refused.  If  not  otherwise  bad,  it 
Invades  the  province  of  the  jury,  and  in- 
structs a  finding  for  the  defendants,  although 
more  force  may  have  been  used  than  was 
necessary  for  self-protection.  All  of  the  ele- 
ments of  self-defense  set  up  in  the  charge 
may  have  existed,  yet  It  was  for  the  Jury  to 
determine  if  the  force  used  was  excessive. 

Charge  A,  given  for  the  plaintiff,  asserts 
the  law. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

TYSON,  O.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


WOHL  v.  FIRST  NAT.  BANK  OF  GADS- 
DEN. 

(Supreme  Court  of  Alabama.    April  9,  1908.) 

1.  Garnishment— Pbopebtt  Subject  to  Gar- 
nishment—Demands Not  Matubed. 

The  maker  of  a  note  is  not  chargeable  as 
garnishee  of  the  payee  while  the  note  is  current 
as  negotiable  paper  and  subject  to  transfer  to  a 
bona  fide  purchaser  without  notice  before  matur- 
ity- 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment,  I  79.] 

2.  Same— Proceedings  to  Enforce— Answeb 
OF  Garnishee. 

Where  the  maker  of  a  note  was  sought  to 
be  charged  as  garnishee  of  the  payee,  an  answer 
which  snowed  that  the  note  had  been  indorsed 
by  the  payee  and  was  not  in  his  possession  was 
a  sufficient  answer  of  no  indebtedness  to  prevent 


a  judgment  against  the  garnishee  on  his  answer 
under  Code  1896,  f  2191,  authorizing  such  judg- 
ment only  when  an  indebtedness  to  defendant 
is  admitted. 

Appeal  from  City  Court  of  Gadsden;  J.  H. 
Dlsque,  Judge. 

Garnishment  proceedings  by  the  First  Na- 
tional Bank  of  Gadsden  against  M.  Wohl. 
From  a  judgment  against  the  garnishee,  he 
appeals.  Reversed,  and  garnishee  discharged. 

Attachments  at  the  instance  of  the  First 
National  Bank  of  Gadsden  against  Silberman 
&  Todes,  service  of  which  was  perfected  by 
garnishment  Issued  by  the  sheriff  and  served 
upon  M.  Wohl.  The  garnishee  answered  on 
the  6th  day  of  April,  1907,  denying  any  in- 
debtedness, unless  he  be  Indebted  as  follows: 
By  one  promissory  note  executed  by  gar- 
nishee on  December  20,  1906,  to  Silberman  & 
Todes  for  $200.33,  payable  at  the  Merchants' 
&  Farmers'  Bank,  Gadsden,  Ala.  That  said 
note  is  a  negotiable  instrument,  and  due  April 
10,  1907,  and  said  note  has  the  following  in- 
dorsements thereon:  "Silberman  &  Todes." 
"Drovers*  &  Mechanics'  National  Bank,  Bal- 
timore, Md."  "First  National  Bank,  Bir- 
mingham, Ala."  That  said  garnishee  was  no- 
tified on  March  20,  1907,  that  said  note  waa 
held  by  First  National  Bank  of  Gadsden  for 
collection.  And  for  further  answer  garnishee 
says  that  he  has  executed  three  promissory 
notes,  payable  to  Silberman  &  Todes,  due  as 
follows:  One  August  25,  1907,  for  $200;  one 
September  25,  1907,  for  $200.26;  one  October 
25,  1907,  for  $200.  That  all  of  said  three 
notes  are  made  payable  to  the  office  of  said 
payee,  Baltimore,  Md.,  or  at  the  Drovers'  & 
Mechanics'  National  Bank,  Baltimore,  Md. 
That  three  said  last  above  described  notes 
were  still  current  as  negotiable  paper,  and 
that  said  garnishee  does  not  know  whether 
the  payee  owns  and  holds  the  notes  at  this 
time,  or  whether  either  or  all  of  them  had 
been  transferred  by  said  payee  to  Innocent 
purchasers,  or  whether  they  will  be  trans- 
ferred before  maturity.  The  garnishee  there- 
upon prayed  for  his  discharge.  The  answer 
was  afterwards  amended  by  the  garnishee,  al- 
leging that  he  did  not  know  who  owned  or 
held  title  to  the  note  first  described  in  his 
answer.  Upon  this  answer  the  court  render- 
ed judgment  against  the  garnishee  as  to  the 
first  note  and  Interest. 

Alto  V.  Lee,  Jr.,  and  J.  R.  Foreman,  for  ap- 
pellant Boykin  &  Brindley  and  Hood  & 
Murphree,  for  appellee. 

ANDERSON,  J.  The  statute  (section  2191 
of  the  Code  of  1896)  authorizes  judgment 
against  the  garnishee  on  his  answer  only 
when  said  answer  admits  an  indebtedness  to 
the  defendant  The  answer  in  the  case  at 
bar  denies  any  indebtedness  to  the  defendant, 
unless  It  be  upon  certain  negotiable  notes 
therein  described.  The  last  three  notes  did 
not  mature  until  after  the  answer  and  judg- 
ment against  the  garnishee.  The  maker  was 
not  therefore,  chargeable  as  garnishee  of  the 
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payee  while  these  notes  were  still  current  as 
negotiable  paper  and  subject  to  be  transfer- 
red to  a  bona  fide  purchaser  without  notice 
before  maturity.  Gatchell  v.  Foster,  94  Ala. 
024,  10  South.  434.  It  is  evident  that  the 
trial  court  took  this  view  of  the  matter  as  to 
the  notes  not  then  matured,  and  only  render- 
ed judgment  against  the  garnishee  for  the 
note  not  due  when  the  answer  was  made,  but 
which  had  matured  before  the  answer  was 
amended  and  before  the  rendition  of  the  judg- 
ment. The  answer  shows,  however,  that  the 
note  was  indorsed  by  the  payee  before  ma- 
turity, and  subsequently  by  two  others,  and 
that  It  was  held  by  the  plaintiff  bank  for  col- 
lection, and  presumably  for  its  own  benefit, 
or  for  the  last  indorsee.  At  any  rate,  the 
answer  showed  that  the  note  had  been  in- 
dorsed by  the  payee  and  was  not  In  his  pos- 
session, and  this  was  a  sufficient  answer  of 
no  Indebtedness  to  prevent  a  judgment  against 
the  garnishee  on  his  answer.  In  order  for 
judgment  to  be  rendered  against  the  gar- 
nishee, even  after  maturity  of  a  negotiable 
note,  given  by  him,  it  should  affirmatively  ap- 
pear, from  the  answer  or  otherwise,  that  the 
payee  was  the  proprietor  at  the  time  of  ma- 
turity. The  answer  sufficiently  shows  that 
the  payee  was  not  the  proprietor  of  the  note 
at  maturity.  Mayberry  v.  Morris,  62  Ala. 
115. 

The  judge  of  the  city  court  erred  In  ren- 
dering judgment  against  the  garnishee  on  his 
answer,  and  the  judgment  is  reversed,  and 
one  Is"  here  rendered  discharging  him. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


MARTIN  v.  CLARK  et  al. 

(Supreme  .  Court  of  Alabama.    April  7,  1908.) 

Mechanics'  Liens— Priorities. 

A  purchaser  of  real  estate,  taking  as  abso- 
lute owner  of  the  fee,  without  notice,  actual  or 
constructive,  of  an  unfiled  mechanic's  lien,  takes 
free  thereof;  he  not  beinjj  within  either  class 
over  whom  a  mechanic's  hen  is  given  priority 
by  Code  1896,  §  2724,  declaring  such  lien  as  to 
the  land  to  have  priority  over  all  liens,  mortga- 
ges, or  incumbrances  created  subsequent  to  com- 
mencement of  the  work,  and  as  to  the  building 
to  have  priority  over  all  other  liens,  mortgages, 
or  incumbrances,  whether  existing  at  commenc- 
ment  of  the  work  or  subsequently  created. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  H  177,  342-344.] 

Appeal  from  Chancery  Court,  Jefferson 
County;   Alfred  H.  Benners,  Chancellor. 

Suit  by  J.  N.  Martin  against  Charles  Clark 
and  others.  Bill  dismissed,  and  complainant 
appeals.  Affirmed. 

Washington  &  Parish,  for  appellant  Ward 
&  Ward,  for  appellees. 

DOWDELL,  J.  The  bill  In  this  case  has 
for  Its  purpose  the  enforcement  of  a  me- 
chanic's lien  upon  the  house  and  lot  de- 


scribed. As  shown  by  the  bill,  the  status 
of  the  respondent  the  City  Loan  &  Banking 
Company,  a  corporation,  is  that  of  a  pur- 
chaser and  absolute  owner  of  the  property. 
The  contract  for  the  repairs  on  the  building 
was  made  by  the  complainant,  J.  N.  Martin, 
with  the  respondent  Charles  Clark,  who  was 
the  grantor  of  the  City  Loan  &  Banking 
Company.  The  contract  for  the  repairs  Is 
alleged  to  have  been  made  prior  to  the  sale 
and  conveyance  by  Clark  to  the  banking  com- 
pany, but  the  statement  for  the  purpose  of 
claiming  a  mechanic's  Hen  under  the  stat- 
ute was  not  filed  in  the  office  of  the  probate 
judge, until  after  such  sale  and  conveyance. 
It  is  not  averred  in  the  bill  when  the  ma- 
terial was  furnished  and  the  work  done, 
though  It  is  alleged  that  "said  indebtedness 
nccrued  on  or  about  the  24th  day  of  July, 
1906." 

It  is  not  pretended  that  the  City  Loan  & 
Banking  Company,  as  purchaser,  had  any  no- 
tice of  the  complainant's  claim;  the  con- 
tention of  the  complainant  being  that  he 
was  given  a  priority  under  the  statute  either 
with  or  without  notice  on  the  part  of  the 
City  Loan  &  Banking  Company.  The  stat- 
ute (section  2724  of  the  Code  of  1896)  in  ref- 
erence to  mechanics'  Hens  provides:  "Such 
Hen,  as  to  the  land,  shall  have  priority  over 
all  other  Hens,  mortgages,  or  incumbrances 
created  subsequently  to  the  commencement  of 
the  work  on  the  building  or  improvement; 
and,  as  to  the  building  or  improvement,  it 
shall  have  priority  over  all  other  Hens,  mort- 
gages, or  incumbrances,  whether  existing  at 
the  time  of  the  commencement  of  such  work, 
or  subsequently  created,"  etc.  A  purchaser, 
taking  as  absolute  owner  of  fee,  is  clearly 
not  included  within  either  class  mentioned 
in  the  statute.  He  is  neither  lienor,  mort- 
gagee, nor  Incumbrancer,  but  the  absolute 
owner;  and  if  he  purchases  without  notice, 
actual  or  constructive,  the  statute  gives  no 
priority  as  against  him.  To  hold  otherwise 
would  be  to  ingraft  upon  the  statute  a  pro- 
vision not  within  its  terms.  Our  conclusion 
Is  that  the  bill  is  without  equity  as  to  the 
City  Loan  &  Banking  Company,  and  no  error 
was  committed  by  the  chancellor  In  sustain- 
ing the  motion  to  dismiss  for  want  of  equity. 

Affirmed. 

TYSON,  C  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


WATSON  v.  STATE. 

(Supreme  Court  of  Alabama.   April  9.  1908.) 

1.  Witnesses  —  Impeachment  —  Accusation 
of  Crime. 

A  witness  cannot  be  asked  if  he  is  not  un- 
der indictment  for  assault  with  intent  to  mur- 
der. 

[Ed.  Note.— For  cases  in  point,  «ee  Cent.  Dig. 
vol.  50,  Witnesses,  §  1140.] 
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2.  Criminal   Law  —  Tbial  —  Remarks  of 
Coubt. 

On  sustaining  an  objection  to  a  question 
asked  a  witness  if  he  was  not  then  under  indict- 
ment for  assault  with  intent  to  murder,  the 
court,  in  answer  to  earnest  insistence  of  coun- 
sel that  such  testimony  was  relevant  said,  speak- 
ing to  the  witness,  "You  need  not  answer  that 
question,"  and,  turning  to  counsel:  "I  don't 
like  to  hear  as  intelligent  counsel  as  represents 
the  defendant  ask  such  a  question.  They  know, 
or  should  know,  the  mere  fact  that  a  witness 
had  been  indicted  for  assault  with  intent  to 
murder  in  no  way  impeaches  said  witness,  and 
such  evidence  is  not  relevant"  Held,  that  the 
court's  remarks  to  counsel  were  unobjectionable 
and  free  from  any  prejudicial  injury  to  defend- 
ant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  9  1526.] 

3.  Same— Harmless  Ebbob— Rulings  as  TO 
Evidence. 

Where,  on  a  trial  for  murder,  the  identifi- 
cation of  the  rock  offered  in  evidence  by  the 
state  was,  under  the  evidence,  for  the  jury,  that 
the  court  limited  its  introduction  in  evidence  as 
a  matter  of  comparison  to  the  rock  taken  from 
decedent's  pocket,  the  witness  testifying  that  it 
looked  like  the  same  rock  and  was  about  the 
same  size,  was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §8  8120-3153.] 

4.  Witnesses— Impeachment  —  Evidence  to 
Sustain  Character. 

Where  evidence  impeaching  a  witness  is  of- 
fered, it  is  competent  to  introduce  evidence  of 
the  witness'  good  character  for  truth  and  verac- 
ity to  sustain  her. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  1167,  11G8.] 

5.  Criminal   Law  —  Trial  —  Argument  or 
Counsel. 

Argument  of  counsel  on  a  criminal  trial 
as  to  defendant's  being  forced  to  trial  was  al- 
together improper,  and  properly  arrested  by 
the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  14,  Criminal  Law,  f§  1663-1687.] 

6.  Same — Limiting  Number  of  Arguments. 

Where  the  state  had  but  two  arguments,  it 
was  not  error  to  limit  the  defendant  to  two;  it 
being  within  the  court's  discretion  whether  it 
would  allow  more  or  not. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1655-1657.] 

7.  Homicide— Trial— Instructions  —  "Mub- 
deb  in  the  First  Degree." 

Charges  that,  to  make  out  a  justifiable  self- 
defense,  the  evidence  must  show  that  the  dif- 
ficulty was  not  provoked  or  encouraged  by  de- 
fendant that  he  was  or  appeared  to  be  so  men- 
aced as  to  create  reasonable  apprehension  of 
danger  to  his  life  or  grievous  bodily  harm,  and 
that  there  was  no  other  reasonable  hope  of  es- 
cape ;  that  if  defendant  was  the  first  aggressor 
he  could  not  invoke  the  doctrine  of  self-defense, 
even  if  decedent  was  approaching  him  in  a  hos- 
tile manner,  and  whether  the  necessity  to  take 
life  was  real  or  only  apparent,  if  brought  about 
by  design  or  fault  of  defendant,  he  could  not  be 
excused  on  the  plea  of  self-defense ;  that,  if  one 
dangerously  armed  provokes  a  hostile  demon- 
stration with  an  undue  advantage,  he  is  guilty 
of  murder  if  he  slays  his  adversary,  and  that 
previous  preparation  evinces  deliberation,  and, 
unexplained,  is  evidence  of  express  malice ;  that 
in  cases  of  homicide  the  law  presumes  malice 
from  the  use  of  a  deadly  weapon,  unless  the  ev- 
idence shows  that  it  was  perpetrated  without 
malice;  that  if  defendant  purposely  killed  de- 
redent.  with  a  wickedness  or  depravity  of  heart 
towards  him,  defendant  was  guilty  of  murder  in 
the  first  degree;  and  that  if  defendant  killed 
decedent  with  malice  aforethought,  and  if  the 


premeditation  existed  for  but  a  moment  before 
the  fatal  shot  was  fired,  defendant  was  guilty 
of  murder  in  the  first  degree— were  free  from 
any  reversible  error. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §5  614-632. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4637,  4641 ;  vol.  8,  p.  7727.] 

Appeal  from  City  Court  of  Gadsden ;  Alsto 
V.  Lee,  Judge. 

Daniel  Mack  Watson  was  indicted  for  the 
killing  of  Charles  Ellenburg  by  shooting  him 
with  a  pistol,  was  convicted  of  murder  in  the 
second  degree,  and  was  sentenced  to  the  pen- 
itentiary for  20  years.  From  this  Judgment, 
he  appeals.  Affirmed. 

During  the  examination  of  the  witness  Ash- 
ford  counsel  for  defendant  asked  If  he  was 
not  then  under  Indictment  for  assault  with 
Intent  to  murder.  The  court  sustained  an 
objection  to  the  question,  and  In  answer  to 
earnest  insistence  of  counsel  that  such  testi- 
mony was  relevant  the  court  said,  speaking 
to  the  witness,  "You  need  not  answer  that 
question,"  and,  turning  to  counsel  for  de- 
fendant, said:  "I  don't  like  to  hear  as  In- 
telligent counsel  as  represents  the  defendant 
ask  such  question.  They  know,  or  should 
know,  the  mere  fact  that  a  witness  bad  been 
indicted  for  assault  with  intent  to  murder  in 
no  way  impeaches  said  witness,  and  such 
evidence  is  not  relevant"  The  defendant  ex- 
cepted to  the  remark  of  the  court,  made  in 
the  hearing  of  the  jury,  whereupon  the  court 
turned  to  the  Jury  and  said  to  them  that 
what  he  had  said  to  counsel  was  not  to  have 
any  effect  upon  them  at  all,  and  should  not 
be  considered  by  them  one  way  or  the  other. 
The  other  facts  sufficiently  appear  in  the 
opinion. 

At  the  request  of  the  solicitor  the  court 
gave  the  following  written  charges  for  the 
state: 

"(1)  The  court  charges  the  Jury  that,  to 
make  out  a  case  of  justifiable  self-defense, 
the  evidence  must  show  that  the  difficulty 
was  not  provoked  or  encouraged  by  defend- 
ant, that  he  was  or  appeared  to  be  so  menaced 
at  the  time  as  to  create  reasonable  apprehen- 
sion of  danger  to  his  life  or  of  grievous  bod- 
ily harm,  and  that  there  was  no  other  reason- 
able hope  of  escape  from  such  present  im- 
pending peril. 

"(2)  The  court  charges  the  Jury  that  to 
make  a  plea  of  self-defense  available,  the 
defendant  must  be  without  fault  If  he  was 
himself  the  first  aggressor,  he  cannot  Invoke 
the  doctrine  of  self-defense,  even  If  the  de- 
ceased was  approaching  him  In  a  hostile 
manner;  and  whether  the  necessity  to  take 
life  was  real  or  only  apparent,  If  brought 
about  by  the  design,  contrivance,  or  fault 
of  defendant,  he  cannot  be  excused  on  the 
plea  of  self-defense. 

"(3)  The  court  charges  the  Jury,  If  a  party 
dangerously  armed  provokes  a  hostile  demon- 
stration with  an  undue  advantage,  he  is 
guilty  of  murder,  if  he  slays  his  adversary 
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pursuant  to  a  previously  formed  design  to 
use  his  weapon  In  an  emergency.  Previous 
preparation  for  a  rencounter  evinces  delibera- 
tion and  premeditation,  and,  unexplained,  is 
evidence  of  express  malice." 

"(6)  In  cases  of  homicide,  the  law  presumes 
malice  from  the  use  of  a  deadly  weapon,  and 
casts  on  the  defendant  the  onus  of  repelling 
the  presumption,  unless  the  evidence  of  the 
killing  shows  also  that  It  was  perpetrated 
without  malice;  and  whenever  malice  is 
shown,  and  is  unrebutted  by  the  circumstan- 
ces of  the  killing,  or  by  other  facts  in  evi- 
dence, there  can  be  no  conviction  for  any 
degree  of  homicide  less  than  murder." 

"(8)  If  the  defendant,  in  this  county,  and 
before  the  finding  of  the  indictment,  purpose- 
ly killed  Ellenburg  by  shooting  him  with  a 
pistol,  with  a  wickedness  or  depravity  of 
heart  towards  said  deceased,  and  the  killing 
was  determined  op  beforehand,  and  after 
reflection  for  however  short  a  time  before  the 
fatal  shot  was  fired  is  immaterial,  and  de- 
fendant is  guilty  of  murder  In  the  first  de- 
gree. 

"(9)  If  defendant,  in  this  county,  and  be- 
fore the  finding  of  this  indictment,  killed 
Charles  Ellenburg  by  shooting  him  with  a 
pistol,  with  malice  aforethought,  he  is. guilty 
of  murder;  and  if  said  killing  was  willful, 
deliberate,  malicious,  and  premeditated,  and 
the  deliberation  and  premeditation  existed 
for  only  a  moment  before  the  fatal  shot  was 
fired,  the  defendant  Is  guilty  of  murder  in 
the  first  degree." 

The  solicitors  for  the  defendant  requested 
that  three  of  them  be  allowed  to  address 
the  jury  after  one  had  finished  speaking.  The 
court  replied  that  either  of  the  other  gentle- 
men might  address  the  jury,  but  that  the  de- 
fense would  be  limited  to  two  speeches.  Aft- 
er the  conclusion  of  the  second  speech,  the 
third  counsel  for  defendant  requested  per- 
mission to  address  the  jury  on  behalf  of  de- 
fendant, and  the  court  declined  to  grant  his 
request,  to  which  exception  was  reserved. 

Cata  Glover  and  Bilbro,  Enzer  &  Stevens, 
for  appellant.  Alexander  M.  Oarber,  Arty. 
Gen.,  for  the  State. 

DOWDELL,  J.  The  objection  by  the  solic- 
itor to  the  question  asked  the  witness  Ashley 
by  the  defendant,  if  he  had  not  been  indicted 
for  an  assault  with  Intent  to  murder,  was 
properly  sustained.  Ross  v.  State,  139  Ala. 
144,  36  South.  718.  The  remarks  made  by 
the  court  to  the  counsel  for  the  defendant  in 
connection  with  its  ruling  on  this  question 
were  unobjectionable,  and  free  from  any  prej- 
udicial Injury  to  the  defendant.  Moreover, 
the  court  instructed  the  jury  that  bis  re- 
marks to  counsel  should  not  be  considered  by 
the  jury. 

The  Identification  of  the  rock,  offered  in 
evidence  by  the  state,  was,  under  the  evi- 
dence, a  question  for  the  jury.  The  court, 
however,  limited  its  Introduction  in  evidence 


as  a  matter  of  comparison  to  the  rock  taken 
from  the  deceased's  pocket,  as  the  witness 
testified  that  it  looked  like  the  same  rock  and 
was  about  the  same  size.  There  was  no  er- 
ror in  this  ruling  prejudicial  to  the  defend- 
ant 

The  defendant  having  offered  Impeaching 
evidence  as  to  the  state's  witness,  Minnie  El- 
lenburg, on  a  predicate  laid  for  that  purpose, 
it  was  competent  for  the  state  to  introduce 
evidence  of  the  witness'  good  character  for 
truth  and  veracity  for  the  purpose  of  sustain- 
ing her. 

The  remarks  of  counsel  to  the  Jury  as  to 
the  defendant's  being  forced  to  trial  were 
properly  arrested  by  the  court  This  was 
a  question  with  which  the  jury  had  nothing 
to  do,  and  It  was  altogether  improper  as  an 
argument  to  the  jury. 

The  court  committed  no  error  in  limiting 
the  number  of  arguments  by  counsel  for  the 
defendant  to  the  jury  to  two.  The  state  had 
but  two.  It  was  a  question  within  the  court's 
discretion  whether  it  would  allow  more  or 
not 

The  several  written  charges  given  at  the 
request  of  the  state  are  free  from  any  re- 
versible error. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  appealed  from  must  be  af- 
firmed. 

Affirmed 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


HOWTON  et  al.  v.  JORDAN  et  al. 

(Supreme  Court  of  Alabama.   April  9,  1908.) 

Equity  —  Decree  Pbo  Confesso  —  Effect  — 
Right  to  Notice  of  Pbocekdings — Amend- 
ment to  Complaint. 

Defendants,  against  whom  a  decree  pro 
confesso  has  been  entered,  are  entitled  to  notice 
of  a  subsequent  amendment  to  the  complaint 
(except  where  applied  for  at  the  hearing  in  term, 
where,  under  rule  40,  no  notice  is  necessary) ; 
and  it  is  reversible  error  to  render  a  decree  on 
the  amendment,  where  notice  has  not  been 
given. 

Appeal  from  City  Court  of  Birmingham: 
Charles  A.  Senn,  Judge. 

Action  by  Martha  Jordan  and  others 
against  J.  C.  Howton  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded. 

A.  F.  Van  De  Graaff,  for  appellants.  Mont- 
gomery &  Smith,  for  appellees. 

ANDERSON,  J.  Conceding,  without  decid- 
ing, that  the  various  amendments  to  the  bill 
of  complaint  were  permissible,  it  was  error 
to  allow  the  same  without  notice  to  the  re- 
spondents. The  only  amendments  which  are 
authorized  under  the  rule  without  notice  are 
those  applied  for  at  the  hearing  in  term 
time.  Rule  40.  Rule  44  applies  to  notice  of 
the  allowance  of  amendments,  and  not  to 
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the  application  for  same.  There  la  nothing 
In  the  record  to  Indicate  that  any  notice  was 
given  of  the  application  to  make  any  of  the 
amendments ;  nor  that  the  amendments  were 
made,  unless  the  summons  served  on  respond- 
ents' solicitor  on  April  11,  1900,  had  that  ef- 
fect as  to  amendments  allowed  prior  thereto. 
But  we  find  an  amendment  made  subsequent 
to  that  time,  February  12,  1907,  and  no  no- 
tice of  the  application  for  an  allowance  of 
8a  me.  The  fact  that  a  decree  pro  confesso 
was  entered  did  not  dispense  with  notice  of 
amendments  subsequently  made,  and  It  was 
reversible  error  to  render  a  decree  on  the 
amendment  McClenny  v.  Ward,  80  Ala. 
243;  Holly  v.  Bass*  Adm'r,  03  Ala.  887; 
Jlasterson  v.  MasterBon,  32  Ala.  437. 

The  decree  of  the  city  court  Is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDBLL  and  Mc- 
CLELLAN,  JJ„  concur. 


KNIGHT  et  al.  v.  HUNTER  et  al. 
(Supreme  Court  of  Alabama.    April  14,  1908.) 

1.  Adverse  Possession— Payment  of  Taxes 
— Evidence — Admissibility — Tax  Cebtiei- 

CATK. 

Under  Code  1890,  f  1541,  requiring  the  fil- 
ing_  of  notice  in  the  probate  office  of  an  adverse 
claim  to  land  by  one  in  possession  ns  a  trespass- 
er or  squatter,  and  not  under  color  of  title  or  a 
bona  fide  claim  of  inheritance  or  purchase,  a 
claimant  may  hare  a  bona  fide  claim  of  pur- 
chase without  color  of  title;  and  hence,  even 
if  a  tax  certificate  was  not  color  of  title,  it  was 

?>roperly  admitted  to  show  the  character  of  de- 
endants'  possession,  and  to  relieve  them  from 
filing  the  notice  required  by  the  statute  in  order 
to  claim  adversely. 

2.  Sams— Evidence  —  Claim  of  Title  —  Ad- 
missibility. 

Under  Acts  1893,  p.  478  (Code  1890,  § 
1541),  requiring  the  filing  of  notice  in  the  pro- 
bate office  of  an  adverse  claim  by  one  in  pos- 
session as  a  trespasser  or  squatter,  and  not  un- 
der a  bona  fide  claim  of  inheritance  or  purchase, 
where  defendants  claimed  land  by  inheritance, 
it  was  not  error  to  admit  evidence  of  adverse 
possession  by  them  after  the  act  of  1893,  even 
though  they  had  filed  no  notice  of  their  claims. 

3.  Same— Payment  of  Taxes— Assessment- 
Evidence— Purpose. 

In  ejectment,  where  defendants  claimed  by 
adverse  possession,  they  could  show  the  assess- 
ment of  taxes  against  them  on  the  land,  not  to 
show  possession,  but,  in  connection  with  the  oth- 
er evidence  of  actual  possession,  to  show  claim 
of  ownership  and  the  extent  of  their  possession. 

4.  Evidence— Declarations  Against  Inter- 
est. 

In  ejectment,  where  defendant  claimed  un-. 
der  adverse  possession  by  inheritance  from  H., 
having  offered  evidence  of  his  possession  for 
20  yean  before  his  death,  declarations  by  H. 
before  bis  death  as  to  his  efforts  to  buy  the 
land,  whether  he  was  on  the  land  at  the  time 
or  not,  etc.,  were  admissible  as  declarations 
against  interest  which  tended  to  disprove  his 
possession  and  were  erroneously  excluded. 

5.  Adverse  Possession— Evidence— Question 
fob  Jury— Sufficiency  of  Possession. 

In  ejectment,  though  plaintiffs  showed  no 
paper  title  to  part  of  the  land  claimed,  there 
being  evidence  that  their  ancestor  was  in  pos- 


session of  such  part  and  remained  on  it  until 
his  death,  whether  defendants'  possession  was 
so  actually  adverse  and  extensive  as  to  establish 
title  to  that  part  as  against  plaintiffs  was  a 
question  for  the  jury. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  |{  091-098.] 

0.  Same— Payment  of  Taxes— Listing  En- 
tire Tract  for  Taxes— Evidence. 

In  ejectment,  where  defendants  claimed 
land  by  adverse  possession,  while  evidence  that 
defendants  and  their  predecessors  in  title  have 
been  in  actual  possession  of  a  part  of  the  land 
claimed  for  more  than  10  years  and  have  listed 
all  of  the  lands  for  taxes  during  that  term  was 
admissible,  with  the  other  evidence,  to  show 
claim  of  ownership  and  the  extent  of  their  pos- 
session, the  payment  of  the  taxes  on  the  whole 
tract  was  not  conclusive  on  defendants'  pos- 
session of  the  entire  tract. 

7.  Ejectment— Judgment  — Partial  Recov- 
ery—Heirs as  Plaintiffs— Effect. 

In  ejectment,  where  plaintiffs  claimed  as 
heirs  at  law  of  their  ancestor,  all  of  them  must 
recover,  or  none  can  recover,  and,  unless  each 
of  plaintiffs  is  entitled  to  recover,  none  of  them 
may  recover. 

8.  Adverse  Possession— Elements  in  Gen- 
eral. 

In  ejectment,  if  defendants  and  those  under 
whom  they  held  have  been  in  open,  notorious, 
continuous,  adverse  possession  of  the  land  in 
controversy  under  claim  of  ownership  for  more 
than  10  years  next  preceding  the  commencement 
of  the  action,  they  are  entitled  to  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  05-70.] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; S.  L.  Brewer,  Judge. 

Action  Dy  William  F.  Knight  and  others 
against  R  H.  M.  Hunter  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

Ejectment  for  120  acres  of  land.  The 
plaintiffs  sue  as  heirs  at  law  of  William  II. 
Wood,  deceased,  while  defendants  claim  un- 
der one  R.  S.  M.  Hunter.  The  facts  are  suf- 
ficiently stated  in  the  opinion  of  the  court. 
The  following  charges  were  given  for  the  de- 
fendants: "(2)  In  this  case  the  court  charges 
the  jury  that  all  the  plaintiffs  must  recover, 
or  none  can  recover.  (3)  Unless  each  one  of 
the  plaintiffs  Is  entitled  to  recover,  none  can 
recover."  "(8)  If  the  Jury  believe  from  the 
evidence  in  this  case  that  the  defendants 
and  those  under  whom  they  hold  title  have 
been  in  the  open,  notorious,  continuous,  ad- 
verse possession  of  the  land  sued  for  under 
claim  of  ownership  for  more  than  ten  years 
next  before  the  bringing  of  this  suit  the  de- 
fendants would  be  entitled  to  recover.  (9) 
If  the  jury  believe  from  the  evidence  that 
on  or  about  the  0th  day  of  February,  18G8, 
R.  S.  M.  Hunter  took  possession  of  the  lands 
sued  for  under  claim  of  ownership,  and  held 
the  quiet,  peaceable,  undisturbed  possession 
thereof  until  bis  death,  and  that  on  his 
death  these  defendants  immediately  went  in- 
to possession  of  said  land,  and  held  the  quiet, 
peaceable,  undisturbed  possession  thereof  un- 
til the  bringing  of  this  suit  the  plaintiffs 
would  not  be  entitled  to  recover.  (10)  If  the 
jury  find  from  the  evidence  that  the  defend- 
ants and  those  under  whom  they  hold  have 
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been  in  the  actual  possession  of  a  part  of  the 
lands  sued  for  for  more  than  10  consecutive 
years,  and  have  for  that  period  or  term  list- 
ed the  whole  of  the  lands  for  taxation,  then 
the  defendants  would  be  entitled  to  recover. 
(11)  Under  the  evidence  in  this  case  the  plain- 
tiffs cannot  recover  the  S.  B.  %  of  the  S.  W. 
%  and  the  8.  W.  %  of  the  S.  E.  %  of  section 
15,  township  20,  range  10." 

Stell  Blake,  for  appellants.  Samford  & 
Duke,  for  appellees. 

ANDERSON,  J.  Section  1541  of  the  Code 
of  1806  requires  the  filing  of  a  notice  in  the 
probate  office  of  an  adverse  claim  to  land 
by  one  who  Is  In  possession  as  a  trespasser 
or  mere  squatter,  as  contradistinguished  from 
one  in  possession  with  color  of  title  or  bona 
fide  claim  of  inheritance  or  of  purchase.  One 
can  therefore  have  a  bona  fide  claim  of  pur- 
chase without  having  color  of  title;  and, 
conceding  that  the  tax  certificate  was  not 
color  of  title,  the  trial  court  properly  admit- 
ted it  in  evidence  for  the  purpose  of  show- 
ing the  character  of  possession  by  the  an- 
cestor of  defendants,  and  to  relieve  them 
from  having  filed  the  notice  as  required  by 
section  1541  in  order  to  claim  the  land  ad- 
versely after  1893.  N.  &  C.  R.  R.  v.  Mathis, 
109  Ala.  381,  19  South.  384;  Ladd  v.  Dub- 
roca,  61  Ala.  25.  Nor  was  there  error  In  per- 
mitting the  defendants  to  introduce  evidence 
of  adverse  possession  subsequent  to  the  act 
of  1893  (Laws  1893,  p.  478),  because  notice 
of  their  claim  had  not  been  filed  in  the 
probate  office.  The  defendants  had  the  right 
to  show  the  assessment  of  the  land  for  tax- 
es, not  to  show  possession  of  same,  hut  to 
be  taken  in  connection  with  the  evidence  of 
actual  possession  to  show  claim  of  owner- 
ship and  the  extent  of  the  possession.  Cbas- 
tang  v.  Chastang,  141  Ala.  461,  37  South. 
799,  109  Am.  St.  Rep.  45;  Jay  v.  Stein,  49 
Ala.  521. 

The  trial  court  erred  in  not  permitting  the 
plaintiffs  to  prove  acts  and  declarations  on 
tbe  part  of  R.  S  M.  Hunter  against  his  claim 
or  possession,  such  as  his  effort  to  buy  the 
land,  etc.,  from  Wood,  before  his  death, 
whether  he  was  on  the  land  at  the  time  or 
not  It  was  a  declaration  against  interest. 
The  defendants  were  claiming  under  said 
Hunter,  and  had  offered  proof  of  his  posses- 
sion and  claim  from  1868  to  the  time  of  his 
death  1888. 

The  court  erred  in  giving  charge  11,  re- 
quested by  the  defendants.  It  is  true  the 
plaintiffs  showed  no  paper  title,  except  as  to 
40  acres  of  the  land ;  but  there  was  evidence 
that  William  H.  Wood  went  Into  the  posses- 
sion of  all  tbe  land  in  suit  and  remained  on 
It  until  his  death.  This  would  give  his  heirs 
the  right  to  recover  as  against  those  of  a 
subsequent  possession  and  who  had  no  paper 
title  or  title  by  adverse  possession.  Jackson 
Lumber  Co.  v.  McCreary  (Ala.)  41  South. 
822  >  L.  &  N.  R.  R.  Co.  v.  Phllyaw,  88  Ala. 
269,  6  South.  837.    It  was  for  the  Jury  to 


determine  whether  or  not  the  defendants' 
possession  was  so  actual,  adverse,  and  ex- 
tensive as  to  establish  title  In  themselves  so 
as  to  defeat  the  plaintiffs'  recovery. 

Charge  10,  given  at  the  defendants'  re- 
quest, was  bad,  and  should  have  been  re- 
fused. It  is  true  the  payment  of  taxes  upon 
all  the  land  while  in  actual  possession  of  a 
part  was  an  evidential  fact  to  be  considered 
by  the  Jury,  with  all  the  other  evidence,  to 
show  claim  of  ownership  and  the  extent  of 
possession,  but  was  not  conclusive  on  them 
that  defendants'  possession  extended  to  tbe 
entire  tract 

There  was  no  error  in  giving  the  other 
charges  requested  by  the  defendants. 

Counsel  for  appellees  insist  that  this  case 
should  be  affirmed,  because  the  plaintiffs 
failed  to  make  out  a  prima  facie  case,  and 
that  the  errors  complained  of  could  not  be 
harmful  to  them.  We  cannot  agree,  as  mat- 
ter of  law,  that  the  plaintiffs  did  not  show  a 
definite,  recoverable  interest  In  the  land.  It 
Is  true  the  proof  could  have  been  more  posi- 
tive and  definite  that  Wood  left  no  descend- 
ants; but  the  proof  at  least  created  an  in- 
ference for  the  Jury  that  they  were  the  heirs 
of  said  Wood  and  what  their  respective  in- 
terest in  the  land  was. 

For  the  errors  above  designated,  the  Judg- 
ment of  the  circuit  court  Is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


SMITH  v.  STATE. 

(Supreme  Court  of  Alabama.   April  9,  1908.) 

Just  — Capital  Cases  —  Peremptory  Chal- 
lenges—Number. 

Under  Cr.  Code  1896,  8  5008,  providing 
that  accused  in  a  capital  case  may  peremptorily 
challenge  any  jurors  drawn  on  his  jury  as  sub- 
stitutes for  those  summoned  under  mistaken 
names,  in  addition  to  other  peremptory  challen- 
ges allowed  by  law,  and  under  section  5015,  al- 
lowing accused  in  such  cases  21  peremptory 
challenges,  the  challenges  allowed  oy  section 
5008  are  in  addition  to  those  given  by  section 
5015. 

Appeal  from  Circuit  Court,  Colbert  County ; 
C.  P.  Almon,  Judge. 

Will  Smith  was  convicted  of  murder,  and 
he  appeals.   Reversed  and  remanded. 

The  defendant  was  indicted  for  murder, 
and  his  punishment  fixed  at  imprisonment  in 
the  penitentiary  for  life.  When  the  drawing 
of  the  Jury  was  commenced  it  was  ascertain- 
ed that  there  was  a  mistake  in  the  name  of 
J.  W.  Allen,  one  of  the  special  veniremen,  and 
he  was  discarded,  and  the  sheriff  directed  to 
summons  another  Juror.  The  sheriff  sum- 
moned W.  T.  Norman,  who  was  found  to  be 
qualified  and  accepted  by  the  state,  but  per- 
emptorily challenged  by  the  defendant  It 
was  ascertained  that  there  was  a  mistake  In 
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the  name  of  one  Carter,  and  M.  L.  Counts 
was  summoned  in  his  stead.  He  was  accept- 
ed by  the  state  and  challenged  by  the  defend- 
ant. At  the  time  of  the  substitution  of  Nor- 
man and  Counts  for  the  other  two  jurors  on 
the  special  venire  the  defendant  had  had  20 
cha  Uenges  of  a  peremptory  nature.  The  court 
then  drew  the  name  of  Belue,  one  of  the 
special  veniremen  specially  drawn,  and  the 
defendant  offered  to  challenge  him  peremp- 
torily after  he  had  been  accepted  by  the  state. 
The  court  declined  to  permit  him  to  do  this, 
for  the  reason  that  he  bad  had  all  the  chal- 
lenges allowed  him  by  law.  There  are  other 
errors  assigned ;  but,  as  they  are  not  noticed 
in  the  opinion,  they  are  not  set  out. 

Almon  &  Andrews,  for  appellant.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  Jurors  Allen  and  Nor- 
man were  substituted  jurors  under  the  provi- 
sions of  section  6007  of  the  Criminal  Code  of 
1896.  The  challenges  of  these  jurors  by  the 
defendant  were  not  chargeable  to  the  defend- 
ant In  estimating  the  21  challenges  to  which 
he  was  entitled  by  section  5015.  Section  5008 
provides  as  follows:  "The  defendant  is  not 
entitled  to  a  list  of  the  persons  summoned  un- 
der the  provisions  of  the  last  section  [section 
5007],  but  may  peremptorily  challenge  any  of 
them,  if  drawn  on  the  jury  for  his  trial,  in  ad- 
dition to  the  other  peremptory  challenges  al- 
lowed by  law."  By  section  5015  the  defendant 
in  a  capital  case  Is  allowed  21  peremptory 
challenges.  We  see  no  escape  from  the  hold- 
ing that  the  peremptory  challenges  allowed 
by  section  5008  are  In  addition  to  those  given 
in  section  5015,  for  so  the  law  is  plainly  writ- 
ten. Excluding  from  the  estimate  the  2  chal- 
lenges of  Allen  and  Norman,  the  defendant 
had  had  only  20  challenges  when  the  Juror 
Belue  was  drawn.  The  court  below  refused 
the  defendant  the  right  of  challenge  of  this 
Juror.  In  this  the  court  was  in  error,  for 
which  error  the  judgment  must  be  reversed. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


LEVI  v.  CITY  OF  ANNISTON. 

(Supreme  Court  of  Alabama.   April  9,  1008.) 

1.  Licenses— Validity— Discrimination. 

Ordinance  No.  367  of  the  city  of  Anniston, 
providing  that  no  person  shall  sell  junk  or  cer- 
tain secondhand  goods  or  articles  without  a 
certificate  from  the  chief  of  police  stating  the 
amount,  description,  and  name  of  the  seller,  and 
authorizing  the  sale,  and  that  no  person  shsll 
receive  such  junk  or  goods  without  the  certifi- 
cate, is  not  void  for  discrimination  because  it 
excepts  persons  or  corporations  engaged  in  the 
manufacture  of  brass  goods,  pig  iron,  cast  iron 
pipe,  belting,  and  mining  or  other  cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Licenses,  f  9.] 


2.  Same— Violation  —  Offenses  —  Prosecu- 
tion—Evidence. 

Ordinance  No.  367  of  the  city  of  Anniston, 
by  section  1,  forbids  any  person  to  sell  or  of- 
fer to  sell  any  junk  or  secondhand  goods  of  cer- 
tain classes  without  having  first  obtained  from 
the  chief  of  police  a  certificate  of  the  amount 
and  description  of  the  articles  and  the  name  of 
the  seller.  Section  2  forbids  any  dealer  in  junk 
or  secondhand  goods  to  purchase  any  such  arti- 
cles from  one  not  having  such  a  certificate. 
Section  4  provides  that  any  person  violating 
"the  provisions  of  sections  1  and  2  shall  be 
guilty  of  a  misdemeanor."  Held,  that  it  was 
not  necessary,  on  a  prosecution  for  violation  of 
the  ordinance,  to  prove  that  defendant  had  been 
guilty  of  violating  both  sections  1  and  2. 

Appeal  from  City  Court  of  Anniston;  Thom- 
as W.  Coleman,  Jr.,  Judge. 

Walter  Levi  was  convicted  of  dealing  In 
Junk,  contrary  to  an  ordinance  of  the  City  of 
Anniston,  and  appeals.  Affirmed. 

Walter  Levi  was  prosecuted  for  violation 
of  ordinance  No.  367  of  the  city  of  Anniston, 
and  on  appeal  to  the  city  court  he  was  again 
convicted.   Ordinance  No.  867  Is  as  follows: 

"An  ordinance  requiring  all  parties  selling 
articles  known  as  Junk  to  obtain  a  certifi- 
cate from  the  chief  of  police  before  of- 
fering the  same  for  sale,  and  prohibiting 
junk  dealers  from  purchasing  any  such 
articles  from  any  person  not  having  such 
certificate,  and  providing  penalties  for 
any  violation  of  this  ordinance." 
"Section  1.  Be  It  ordained  by  the  city  coun- 
cil of  Anniston,  as  follows:  No  person  shall 
sell  or  offer  to  sell  any  junk  or  secondhand 
goods  or  articles  of  the  following  description, 
to  wit:  Any  brass  goods,  tools,  belting,  min- 
ing cars,  scrap  Iron,  scrap  brass,  scrap  cop- 
per, pig  iron,  or  cast  iron  pipe,  without  then 
and  there  having  first  obtained  from  the 
chief  of  police  in  the  city  of  Anniston  a  cer- 
tificate stating  the  amount,  the  description, 
and  the  name  of  the  seller  of  the  goods  of- 
fered for  sale,  and  authorizing  the  sale  of 
the  goods:    Provided  that  this  ordinance 
shall  not  apply  to  persons  or  corporations  en- 
gaged in  the  manufacturing  of  brass  goods, 
pig  Iron,  cast  Iron  pipe,  belting,  and  mining 
cars  or  other  cars. 

"Sec.  2.  Be  it  further  ordained  that  it  shall 
be  unlawful  for  any  dealer  in  junk  or  second- 
hand goods  to  purchase  any  of  said  articles 
from  any  one  not  having  a  certificate  to  sell 
the  same  as  provided  in  section  1  of  this 
ordinance. 

"Sec.  3.  Be  It  further  ordained  that  it 
shall  be  the  duty  of  the  chief  of  police  to 
give  to  any  owner  or  his  authorized  agent  of- 
fering said  goods  for  sale  a  certificate  show- 
ing the  amount,  the  description,  and  the  name 
of  the  seller  of  said  goods,  duplicate  of  which 
shall  be  retained  by  the  chief  of  police.  It 
shall  be  the  duty  of  the  party  offering  said 
goods  for  sale  to  furnish  the  chief  of  police 
with  a  description  and  the  amount  of  the 
same. 

"Sec.  4.  Be  it  further  ordained  that  any  per- 
son violating  the  provisions  of  sections  1  and 
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2  of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
fined  the  sum  of  not  less  than  one  nor  more 
than  one  hundred  dollars,  and  may  be  im- 
prisoned in  the  city  jail  or  sentenced  to  hard 
labor  on  the  street  for  a  term  not  exceeding 
three  months." 

The  defendant  interposed  the  plea  of  not 
guilty  and  three  pleas  attacking  the  con- 
stitutionality of  the  ordinance:  (1)  In  that 
It  denies  to  this  defendant  as  a  citizen  the 
equal  protection  of  the  law;  (2)  Its  provisions 
are  unreasonable  and  oppressive;  and  (3) 
that  it  is  in  effect  an  unreasonable  restraint 
of  trade. 

Lapsley  &  Arnold,  for  appellant.  Black- 
well  &  Agee,  for  appellee. 

TYSON,  C.  J.  The  appellant,  a  dealer  in 
junk,  was  convicted  for  violating  an  ordi- 
nance of  the  city  of  Anniston  regulating  the 
selling  and  purchasing  of  junk  or  secondhand 
goods  or  articles  of  a  certain  character  de- 
scribed in  the  ordinance.  He  is  charged  with 
having  purchased  one  of  the  articles  named 
in  the  ordinance  from  a  person  who  had  not 
complied  with  its  requirement  as  to  having 
a  certificate  from  the  chief  of  police  of  that 
city.  Under  the  ordinance,  every  person  who 
sells  or  offers  for  sale  any  junk  or  second- 
hand goods  or  articles  of  a  designated  descrip- 
tion, except  persons  or  corporations  engaged 
in  the  manufacture  of  brass  goods,  pig  Iron, 
cast  iron  pipe,  belting,  and  mining  cars  or 
other  cars,  is  required  to  obtain  from  the 
chief  of  police  of  said  city  a  certificate  stat- 
ing the  amount,  the  description,  and  name 
of  the  seller  of  the  goods  offered  for  sale,  and 
authorizing  the  sale  of  said  goods;  and  every 
dealer  in  junk  or  secondhand  goods  is  in- 
hibited from  purchasing  any  of  said  articles 
from  any  one  not  having  the  required  cer- 
tificate of  the  chief  of  police.  The  compe- 
tency of  legislative  authority  on  the  part  of 
the  city  to  pass  the  ordinance,  or  the  fact 
that  It  was  regularly  ordained  by  the  munic- 
ipality, is  not  questioned.  The  objection  urg- 
ed against  its  validity  is  that  it  is  discrim- 
inatory, and  therefore  void. 

This  objection  seems  to  be  based  upon  the 
fact  that  certain  named  manufacturers  are 
exempted  from  the  operation  of  the  ordi- 
nance. It  is  undoubtedly  the  law  that  or- 
dinances must  be  fair,  impartial,  and  uni- 
form In  their  operation,  and  that  an  ordi- 
nance cannot  make  a  particular  act  penal 
when  done  by  one  person  and  impose  no  pen- 
alty for  the  same  act  done  under  like  cir- 
cumstances by  another.  But  laws  relating  to 
persons  and  things  as  a  class,  and  not  to  per- 
sons or  things  of  a  class,  are  common,  and 
usually  upheld.  The  law  will  be  held  valid 
If  It  operates  equally  upon  all  subjects  with- 
in the  class  for  which  the  rule  is  applied. 
As  said  by  the  Supreme  Court  of  the  United 
States  in  Soon  Hlng  v.  Crowley.  113  U.  S. 
708,  709,  5  Sup.  Ct.  730,  28  L.  Ed.  1145.  "The 


specific  regulation  of  one  kind  of  business, 
which  may  be  necessary  for  the  protection  of 
the  public,  can  never  be  a  just  ground  of 
complaint  because  like  restrictions  are  not 
imposed  upon  other  business  of  a  different 
kind.  The  discriminations  which  are  open 
to  objection  are  those  where  persons  engaged 
in  the  same  business  are  subject  to  different 
restrictions,  or  are  held  entitled  to  different 
privileges  under  the  same  conditions.  It  is 
only  then  that  the  discrimination  can  be  said 
to  Impair  that  equal  right  which  ail  cau 
claim  in  the  enforcement  of  the  laws."  See, 
also,  McQuillln  on  Municipal  Ordinances,  I 
193.  It  is  scarcely  necessary  to  say  that  the 
business  of  a  junk  dealer  and  that  of  a  manu- 
facturer of  the  articles  named  in  the  ordi- 
nance are  not  of,  and  do  not  belong  to,  the 
same  class  of  business  or  trade,  are  entirely 
different,  and  therefore  they  are  not  circum- 
stanced alike  with  respect  to  the  matter 
sought  to  be  regulated  by  the  ordinance.  The 
manifest  purpose  of  the  ordinance  is  so  clear 
as  to  need  no  comment  It  is  clear  to  us, 
under 'the  principles  announced,  that  the  or- 
dinance is  valid  as  a  police  regulation. 

The  remaining  point  urged  against  the  cor- 
rectness of  the  judgment  of  conviction  Is  that 
the  fourth  section  of  the  ordinance,  which 
prescribes  the  penalty,  requires  that  it  should 
have  been  shown  on  the  trial  (which  was  not 
done)  that  defendant  violated  both  section  1 
and  section  2  of  the  ordinance.  In  other 
words,  the  contention,  in  its  last  analysis, 
leads  to  the  proposition  that  It  was  necessary 
to  prove  upon  the  trial  that  the  defendant 
sold  to  himself  the  junk  and  bought  from 
himself  the  same  junk,  without  first  obtain- 
ing as  seller  the  requisite  certificate.  This 
would  amount  to  a  legal  impossibility,  and 
such  construction,  if  adopted,  would  practi- 
cally nullify  the  ordinance,  which  cannot  be 
done  by  construction  without  violating  cardi- 
nal principles  governing  construction  of  stat- 
utes. See,  on  this  point,  the  following  cases: 
People  v.  Sweetser,  1  Dak.  808,  46  N.  W.  462; 
State  v.  Myers,  10  Iowa,  448;  State  v.  Smith, 
46  Iowa,  670;  Miller  v.  State,  3  Ohio  St.  476; 
Streeter  v.  State,  69  UK  596;  Porter  v.  State, 
58  Ala.  06. 

Aflirmed. 

DOWDELL,  ANDERSON,  and  McCLBL- 
LAN,  JJ.,  concur. 


NEFF  v.  WILLIAMSON. 
(Supreme  Court  of  Alabama.   April  9,  1908.) 

1.  Appeal— Harmless  Error— Facts  Other- 
wise Established, 

The  admission  In  evidence  of  a  check  and. 
note  to  corroborate  plaintiff's  statements  in  an 
action  to  recover  wages  is  harmless  error,  where 
the  point  was  already  established. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  4161-4170.] 

2.  Master  ano  Servant  —  Compensation  — 
Actions  for  Wages— Instructions. 

In  an  action  for  services  rendered,  plaintiff 
was  entitled  to  recover  if  he  was  found  to  have 
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been  employed  by  defendant,  although  the  saloon 
in  which  he  worked  belonged  to  another. 

3.  Same. 

In  an  action  to  recover  for  services  render- 
ed by  plaintiff  under  a  contract  of  employment 
to  work  in  a  certain  saloon,  an  instruction  which 
pretermits  the  fact  that  plaintiff  was  employ- 
ed by  defendant  to  work  for  a  third  party  was 
properly  refused. 

4.  Tbial— Instructions— Confobmity  to  Ev- 
idence. 

In  an  action  for  services  rendered,  where 
the  evidence  showed  that  plaintiff  entered  on  his 
duties  immediately  and  worked  until  a  certain 
date,  an  instruction  that  "there  is  no  evidence, 
gentlemen,  of  the  time  of  services,  and  I  direct 
you  to  find  a  verdict  for  the  defendant,"  was 
properly  refused. 

5.  Same— Questions  fob  Jubt— Conflict  in 
Evidence. 

In  an  action  for  wages  due  on  a  contract  of 
employment,  where  the  evidence  was  conflicting, 
a  general  affirmative  charge  for  defendant  was 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  'Cent  Dig. 
vol.  46,  Trial,  §§  342-343.] 

Appeal  from  Circuit  Court,  Colbert  Coun- 
ty; C.  P.  Almon,  Judge. 

Action  by  I.  M.  Williamson  against  Ann 
Neff.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Action  in  assumpsit  for  wages  or  salary  al- 
leged to  be  due  plaintiff  on  a  contract  of  em- 
ployment made  between  plaintiff  and  defend- 
ant to  take  charge  of  and  manage  a  saloon 
in  Decatur,  Ala.  The  only  material  matter 
in  dispute  Is  that  of  employment.  The  evi- 
dence for  plaintiff  tended  to  show  that  he 
agreed  with  defendant  to  run  the  saloon  at 
$40  per  month,  and  Immediately  thereon 
went  to  Decatur  and  worked  In  the  saloon 
until  about  July  2, 1006 ;  that  up  to  that  time 
business  had  been  conducted  by  defendant's 
nephew.  Arledge.  The  contention  of  defend- 
ant Is  that  she  made  no  contract  of  employ- 
ment with  plaintiff. 

During  the  examination  of  plaintiff  a'  cer- 
tain check,  and  also  a  note,  both  of  which 
were  drawn  and  executed  by  plaintiff  in  fa- 
vor of  certain  creditors  of  the  saloon  busi- 
ness at  Decatur  and  in  payment  of  the  obliga- 
tions of  the  business,  were  allowed  to  be  in- 
troduced In  evidence  over  the  objection  of 
defendant ;  but  the  court  at  the  time  stated 
to  the  Jury  that  they  were  admitted  only,  and 
were  to  be  considered  by  them  only,  In  con- 
nection with  the  plaintiff's  evidence,  to  deter- 
mine whether  or  not  he  was  transacting  the 
business  as  he  claimed. 

The  plaintiff  requested  the  following 
charge:  "Gentlemen  of  the  jury,  I  charge 
you  that  If  you  believe  from  the  evidence 
that  Mrs.  Neff  employed  Williamson  at  the 
sum  of  $40  per  month,  and  that  Williamson 
performed  the  services  for  which  he  has  sued, 
then  your  verdict  should  be  for  the  plaintiff, 
even  though  yon  do  not  find  from  the  evi- 
dence that  Mrs.  Neff  had  any  Interest  in  the 
saloon,  and  that  It  belonged  to  Arledge." 

The  defendant  requested  the  following 
written  charges,  which  the  court  refused  to 
give:    "(1)  The  burden  of  proof  Is  on  the 


plaintiff,  and  unless  the  evidence  shows  to 
your  reasonable  satisfaction  that  Mrs.  Neff 
employed  Williamson  for  herself  and  promis- 
ed to  pay  him  a  certain  sum  for  such  serv- 
ices you  should  find  for  the  defendant  (2) 
There  Is  no  evidence,  gentlemen,  of  the  time 
of  service,  and  I  direct  you  to  find  a  verdict 
for  the  defendant."  (3)  The  general  afllrma- 
tlve  charge. 

James  H.  Branch  and  James  Jackson,  for 
appellant  Kirk,*  Carmichael  &  Rahter,  for 
appellee. 

ANDERSON,  J.  As  a  general  rule  the 
mere  ex  parte  statements  or  declarations  of 
a  witness  are  not  admissible  for  the  purpose 
of  corroborating  him.  But  whether  the  trial 
court  erred,  or  not  in  admitting  the  check 
In  evidence,  the  limitation  put  on  same  ren- 
dered the  error  harmless,  if  one  was  com- 
mitted. The  trial  court  limited  this  evidence 
to  the  sole  purpose  of  corroborating  the  plain- 
tiff as  to  whether  or  not  he  was  transacting 
the  business  as  he  claimed  The  plaintiff 
was  nowhere  contradicted  as  to  the  service 
he  claimed  to  have  rendered,  but  was,  in  a 
measure,  corroborated  by  all  the  witnesses. 
Therefore  this  evidence  corroborated  him  on 
an  undisputed  point  and  its  admission  was 
innocuous  to  the  defendant.  The  conflict  was 
not  over  the  rendition  of  the  service,  but  over 
the  employment  vel  non  by  the  defendant 

The  trial  court  did  not  err  in  giving  the 
charge  requested  by  the  plaintiff. 

The  trial  court  did  not  err  In  refusing 
charge  1  requested  by  the  defendant  It  is 
bad,  for  pretermitting  the  fact  that  plaintiff 
was  employed  by  the  defendant  to  work  for 
"Arledge."  If  she  employed  plaintiff  to  work 
in  the  saloon  for  "Arledge,"  and  agreed  to 
pay  him,  as  plaintiff  testified,  she  would  be 
liable,  although  she  did  not  own  the  business, 
and  did  not  employ  him  for  herself.  Wheth- 
er or  not  the  employment  would  come  within 
the  statute  of  frauds  we  need  not  determine, 
since  there  was  no  such  defense  interposed, 
as  the  case  was  tried  upon  the  general  issue. 

The  other  two  charges  requested  by  the 
defendant  are  manifestly  bad,  and  were  prop- 
erly refused. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

Affirmed 

TYSON,  0.  J.,  and  DOWDELL  and  Me-  . 
CLELLAN,  JJ.,  concur. 


GOODSON  v.  STEWART  et  al. 
(Supreme  Court  of  Alabama.   April  9,  1908.) 

1.  Logs  and  Logging — Sale  op  Standing 
Timber— Title  of  Purchases. 

A  conveyance  of  standing  timber  Is  a  trans- 
mission of  an  interest  in  the  land  supporting  it. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Logs  and  Logging,  g§  6-12.] 

2.  Save— Tike  fob  Removal  of  Standing 
Timbeb. 

Where  a  conveyance  of  standing  timber  con- 
tains no  stipulation  fixing  the  time  within  which 
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it  shall  be  removed,  a  reasonable  time  only  is 
open  to  the  purchaser  to  enter  on  the  premises 
and  remove  it ;  and  an  entry  51  years  after  the 
conveyance  is  not  within  a  reasonable  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Logs  and  Logging,  §§  6-12.] 

3.  Trespass — To  Real  Estate— Damages. 

While  the  right  of  a  purchaser  of  standing 
timber  to  enter  and  remove  it  may  be  lost  by 
delay  to  do  so  within  a  reasonable  time,  on  the 
conveyance  being  silent  with  respect  to  time,  the 
title  to  the  timber  is  not  forfeited  by  such  delay ; 
and  a  removal  of  the  timber,  though  in  process 
of  a  trespass,  is  not  an  element  of  damages  for 
the  trespass. 

4.  Same— Issues— Questions  fob  Jury. 

Where,  in  trespass  to  land,  there  was  evi- 
dence to  support  a  finding  of  trespass,  and  the 
conveyance  relied  on  by  defendant  was  no  de- 
fense, plaintiff  was  entitled  to  have  the  issue  of 
trespass  submitted  to  the  jury. 

5.  Same— Exemplary  Damages. 

Where,  in  trespass  to  real  estate,  there  was 
evidence  that  plaintiff  had,  prior  to  the  trespass, 
warned  defendant  not  to  go  on  the  land,  exem- 
plary damages  were  recoverable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass,  §  144.] 

6.  Damages   —   Exemplary    Damages  — 
Grounds. 

Actual  damages,  other  than  nominal  for  a 
mere  invasion  of  the  right  of  one  injured,  need 
not  be  awarded  to  sustain  exemplary  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §§  188-191.] 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty; S.  L.  Brewer,  Judge. 

Action  by  Thomas  R.  Goodson  against  Ire- 
nus  Stewart  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

See  42  South.  1018. 

Gunter  &  Gunter  and  C.  E.  O.  Tlmmerman, 
for  appellant. 

McCLELLAN,  J.  The  complaint  charges 
trespass  on  lands.  The  defense  asserted  was 
that  the  defendants  were  entitled  to  the  tim- 
ber cut  from  the  lands  described  under  mesne 
conveyances  of  the  timber  Interest,  and  for 
that  purpose  had  the  right  to  enter.  The 
source  of  their  asserted  title  was  one  Pierce, 
who  In  1855  conveyed  to  the  Smiths,  predeces- 
sors in  part  in  title  of  the  defendants,  and 
their  heirs  and  assigns,  "all  the  pine  timber 
for  the  use  of  their  sawmills,  to  be  sawed  up 
or  to  be  used  in  any  other  way  that  is  now 
(italics  supplied)  upon  the  following  described 
lands" — those,  with  others,  described  in  the 
*  complaint  It  has  been  settled  in  this  state 
that  a  conveyance  of  standing  timber  is  a 
transmission  of  an  interest  in  the  land  sup- 
porting It  Rothschild  v.  Bay  City  Lumber 
Co.,  139  Ala.  571,  36  South.  785,  and  author- 
ities there  cited.  And  it  has  also  become 
the  subject  of  well-considered  adjudication 
by  this  court  that  where,  in  the  conveyance 
of  the  timber  interest,  no  stipulation  with  re- 
spect to  the  time  within  which  entry  shall  be 
made  and  the  timber  removed  is  provided,  a 
reasonable  time  only  la  open  to  the  timber 
owner  to  enter  upon  the  premises  and  to  re- 


move it  Magnetic  Ore  Co.  r.  Marbury  Lum- 
ber Co.,  164  Ala.  465,  16  South.  632,  27  L.  R. 
A.  434,  53  Am.  St  Rep.  73.  What  Is  a  rea- 
sonable time  has  received,  in  Heflln  v.  Bing- 
ham, 56  Ala.  575,  28  Am.  Rep.  776,  atten- 
tion, and  the  general  rule  there  announced 
must  be  taken  as  sound.  However,  in  the 
case  at  bar,  the  severance  of  the  timber  in- 
terest from  the  freehold  was  accomplished  in 
1855,  and  the  trespass  complained  of  occur- 
red In  1906,  51  years  after  the  severance.  We 
feel  no  hesitancy  in  declaring  that  period 
wholly  unreasonable  for  the  entry  and  re- 
moval of  the  timber,  If  any  of  the  character 
conveyed  there  was  still  standing  in  1905; 
and  hence  the  defendants  cannot  find  justifi- 
cation for  their  delayed  entry  -under  the  pa- 
per title  produced. 

This  record  presents  no  matter  out  of  which 
a  possible  estoppel  to  assert  a  failure  to  enter 
and  remove  the  timber  within  a  reasonable 
time  might  arise.  So  a  consideration  of  that 
inquiry  is  not  invited  or  undertaken.  While 
the  right  to  enter  and  remove  timber  con- 
veyed may  be  lost  by  delay  to  do  so  within 
a  reasonable  time,  the  Instrument  being  silent 
in  that  respect  the  title  to  the  timber  Is  not 
forfeited  or  lost  by  such  failure  to  enter  and 
remove.  Magnetic  Ore  Co.  v.  Marbury  Lum- 
ber Co.,  104  Ala.  465,  16  South.  632,  27  L. 
R.  A.  434,  53  Am.  St  Rep.  73.  Hence  it  fol- 
lows that  the  removal  of  such  timber  though 
In  process  of  a  trespass,  Is  not  an  element  of 
the  recoverable  damage.  Heflln  v.  Bingham, 
56  Ala.  566,  28  Am.  Rep.  776. 

There  was  testimony  introduced  tending  to 
support  the  averment  of  a  trespass  to  the 
land,  and  the  conveyance  quoted  affording  no 
defense,  as  appears  in  this  record,  the  plain- 
tiff was  entitled  to  have  the  issue  of  trespass 
vel  non  submitted  to  the  jury.  This  right  was 
denied  by  the  affirmative  charge  given  for 
the  defendants,  constituting  error  to  reverse. 

Whether  plaintiff  was  entitled  to  exempla- 
ry damages,  on  the  case  made,  was  a  question 
for  the  jury.  There  was  testimony  tending 
to  show  a  warning  of  these  defendants  by  the 
plaintiff  not  to  go  upon  the  lands  described 
in  the  complaint  This  condition  of  fact  if 
found,  cannot  be  distinguished  from  that 
presented  in  L.  &  N.  R.  R.  Co.  v.  Smith,  141 
Ala.  335,  87  South.  490,  upon  which  this  court 
based  the  announcement  that  it  was  open 
for  the  jury  to  find  that  legal  malice,  essen- 
tial to  the  Imposition  of  exemplary  damages, 
accompanied  the  trespass.  In  this  case  it  was 
also  held  that  actual  damages,  other  than 
nominal,  to  which  for  a  mere  Infraction  or  in- 
vasion of  a  right  one  injured  Is  entitled,  need 
not  be  awarded  in  order  to  sustain  the  Inflic- 
tion of  exemplary  damages. 

For  the  error  stated,  the  judgment  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 
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ILLINOIS  CENT.  R.  CO.  v.  SANDERS.  (No. 
13,276.) 

(Supreme  Court  of  Mississippi.    May  4,  1908.) 

1.  Licenses  —  Contbact  fob  Spub  Track— 
Construction. 

#  A  contract  recited  that  a  milling  company 
desired  the  construction  of  a  spur  track  con- 
nected with  the  railway  of  the  other  party  as 
shown  upon  an  annexed  plat,  and  provided  that 
the  milling  company  was  to  furnish  free  of  cost 
the  necessary  ground  for  the  track,  give  the  ex- 
clusive possession  thereof,  do  the  grading,  fur- 
nish the  ties,  renew  and  keep  the  track  in  good 
order  and  condition  while  used  for  its  benefit  and 
for  one  month  after  written  notice  given  to  the 
railway  company  of  a  desire  to  relinquish  such 
use.  the  railway  company  to  furnish  the  rails, 
switches,  etc.,  and  lay  the  track.  It  also  con- 
tained other  appropriate  provisions  binding  on 
the  respective  parties,  including  a  provision  that 
the  contract  should  be  binding  on  the  heirs,  ex- 
ecutors, and  assigns  of  the  muling  company  and 
on  the  successors  and  assigns  of  the  railroad 
company.  Held,  that  the  contract  was  not  a 
mere  license,  but  a  contract  made  upon  a  valu- 
able consideration,  binding  the  respective  parties 
to  the  discharge  of  the  obligations  stated,  and 
was  binding  on  a  purchaser  of  the  milling  com- 
pany's property  who  had  notice  of  the  contract. 

2.  Fencbs — Conbtbuotion— Penalty— Action. 

In  an  action  for  statutory  damages  for  the 
destruction  of  a  fence  across  a  spur  track  and 
maintained  by  the  defendant  railroad  company 
under  a  contract  with  plaintiffs  vendor,  which 
contract  provided  for  the  maintenance  of  such 
spur  track  until  either  party  should  give  the 
other  30  days'  notice  of  their  desire  to  discon- 
tinue, and  which  was  expressly  made  binding  on 
the  legal  representatives  and  assigns  of  the  par- 
ties, the  question  of  the  adverse  possession  was 
not  in  Issue. 

3.  Yendob  and  Pubchaseb— Bona  Fide  Pub- 
craseb — Constructive  Notice— Pacts  Put- 
ting on  Inquibt— Possession. 

Though  the  contract  was  not  recorded  and 
the  assignee  had  no  knowledge  thereof,  he  knew 
of  the  existence  of  the  track,  and  was  thereby 
put  on  inquiry  as  to  the  rights  of  the  railway 
company,  and  hence  was  chargeable  with  knowl- 
edge of  the  terms  of  the  contract  which  an  in- 
quiry would  have  disclosed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  48,  Vendor  and  Purchaser,  §  480.] 

Appeal  from  Circuit  Court,  Attala  Coun- 
ty; J.  T.  Dunn,  Judge. 

Action  by  W.  J.  Sanders  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  dismissed. 

An  action  for  damages  brought  by  Sanders 
against  the  railroad  company  for  damages 
claimed  because  the  railroad  company  had 
pushed  its  cars  against  and  knocked  down 
a  fence  which  Sanders  had  built  on  his 
property  across  a  spur  track  of  the  railroad 
company.  Sanders  claimed  that  the  spur 
track  was  on  his  property,  and  that  the 
railroad  company  had  no  right  to  maintain  It 
there  against  his  will,  and  brought  his  action 
under  section  4087  of  the  Code  of  1906  which 
la  as  follows:  "4087  (4422).  If  any  person 
shall  put  down  any  fence  or  bars,  or  open  any 
gate,  not  his  own,  and  leave  the  same  down 
or  open,  without  the  permission  of  the  owner, 
or  shall  in  any  manner  injure  or  deface  any 
bridge,  building,  or  other  structure  not  his 
own,  he  shall  pay  to  the  owner  twenty  dol- 
46  SO.-16 


lars  for  every  such  offense,  and  shall  be 
liable  for  all  damages  that  may  have  re- 
sulted from  such  act"  Sanders  traces  his 
title  to  Jeffries  ft  Co.  with  whom  the  rail- 
road company  had  a  contract  which  is  set 
out  in  the  opinion.  Sanders  recovered  a  judg- 
ment below,  and  the  railroad  company  ap- 
peals. 

Mayes  ft  Longstreet,  for  appellant  S.  L. 
Dodd,  for  appellee. 

WHITFIELD,  C.  J.  The  stipulations  In 
the  contract  made  between  the  appellant 
and  H.  I.  Jeffries  ft  Co.  in  June,  1803,  are 
decisive  of  this  controversy.  That  contract 
Is  as  follows:  "Made  this  first  day  of  June 
A.  D.,  1803,  between  H.  I.  Jeffries  and  Com- 
pany, of  Attala  county,  Mississippi,  party 
of  the  first  part,  and  the  Illinois  Central  Rail- 
road Company,  party  of  the  second  part. 
Whereas,  party  of  the  first  part  Is  engaged  In 
business  at  Kosciusko  in  the  state  of  Missis- 
sippi, and,  In  order  to  facilitate  the  carry- 
ing on  of  said  business,  is  desirous  .of  having 
a  spur  or  side  track  constructed,  'connected 
with  the  railway  of  the  party  of  the  second 
part,  and  extended  thence  to  the  premises 
occupied  by  the  party  of  the  first  part  at 
Kosciusko,  aforesaid,  as  shown  upon  the  plat 
hereto  annexed,  it  is  now  mutually  agreed 
as  follows: 

"First.  The  party  of  the  first  part  hereby 
agrees  to  furnish,  free  of  cost  to  the  party 
of  the  second  part,  the  necessary  ground  for 
the  construction,  use  and  maintenance  of  the 
said  spur,  or  side  track,  so  far  as  the  same 
shall  extend  beyond  the  right  of  way  and 
ground  of  the  party  of  the  second  part,  and 
give  the  said  party  of*  the  second  part  secure 
and  exclusive  possession  thereof,  and  main- 
tain the  said  party  of  the  second  part  in 
such  possession  so  long  as  this  agreement 
shall  continue  in  force. 

"Second.  The  party  of  the  first  part  further 
agrees,  at  their  own  cost  and  expense,  to  do 
all  the  grading  and  furnish  all  the  cross- 
ties  and  switch  ties  needed  for  the  construc- 
tion of  the  said  spur  or  side  track,  and  to 
renew  the  same  when  required,  and  to  keep 
and  maintain  the  said  track  in  good  order 
and  condition,  after  it  shall  have  been  laid, 
so  long  as  the  same  shall  be  used  for  the 
benefit  or  accommodation  of  the  party  of 
the  first  part,  and  for  one  month  after  writ- 
ten notice  shall  have  been  given  by  the  party 
of  the  first  part,  to  the  party  of  the  second 
part,  of  their  desire  to  relinquish  the  use  of 
said  track.  All  work  and  materials  done 
or  furnished  by  the  said  parly  of  the  first 
part  to  be  subject  to  the  approval  of  the 
party  of  the  second  part. 

"Third.  Upon  the  completion  of  the  grad- 
ing to  the  satisfaction  of  the  party  of  the 
second  part,  and  the  delivery  of  the  ties  upon 
the  ground,  of  such  size,  shape  and  kind  as 
the  party  of  the  second  part  shall  direct,  the 
party  of  the  second  part  agrees  to  lay  the  side 
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track  and  furnish  rails,  switches,  frogs, 
spikes,  and  joint  fastenings  needed  for  the 
same.  Upon  which  line  the  first  party  shall 
ship  one  car  per  year  for  each  lineal  foot 
of  track  constructed,  falling  to  do,  the  party 
of  the  first  part  shall  pay  six  per  cent  Inter- 
est on  the  cost  of  the  material  furnished 
by  said  party  of  the  second  part.  The  party 
of  the  first  part  shall  also  keep  lighted  the 
switch  light  on  said  switch  or  switches. 
The  party  of  the  second  part  shall  furnish 
the  lamp,  oil,  wick,  etc.,  necessary  to  do  so. 

"Fourth.  The  party  of  the  first  part  here- 
by agree  to  pay  for  all  damage,  loss  or  Injury 
whatsoever  which  shall  be  caused  in  whole 
or  in  part  by  the  switch  or  switches  to  said 
spur  or  side  track  being  left  open  or  not 
set  securely  to  the  main  track  and  locked, 
or  that  may  in  whole  or  in  part  arise  from 
or  be  chargeable  to  any  want  of  care  or  neg- 
ligence on  the  part  of  the  party  of  the  first 
part  In  keeping  the  said  track  in  perfect 
condition,  or  which  shall  arise  from  allow- 
ing any  car  on  the  said  spur  or  side  track  to 
stand  too  near  to  any  other  railway  track 
of  the  said  party  of  the  second  part,  and  in 
case  of  suit  brought  against  the  party  of  the 
second  part  to  recover  for  any  such  damage, 
loss,  or  injury,  the  said  party  of  the  first 
part  further  agrees  to  pay  all  attorney's 
fees  and  costs  that  may  be  Incurred  in  de- 
fending such  suit  by  the  party  of  the  second 
part,  as  well  as  all  damages  that  may  be 
recovered  therein. 

"Fifth.  The  party  of  the  first  part  hereby 
agrees  to  protect  the  said  party  of  the  sec- 
ond part  and  save  It  harmless  from  all  lia- 
bility for  damage  by  fire,  which,  in  the  use 
of  the  said  spur  or  side  track  or  any  opera- 
tion of  the  railroad  of  the  party  of  the  sec- 
ond part  or  from  cars  or  engines  lawfully 
on  its  track  or  tracks,  may  accidentally  or 
negligently  be  communicated  to  any  property 
or  structure  of  the  said  party  of  the  first 
part 

"Sixth.  The  party  of  the  second  part  shall 
have  the  right  at  any  time  in  its  discretion 
to  abandon  the  use  of  the  said  spur  or  side 
track,  and  to  take  up  and  remove  the  rails, 
switches,  frogs,  spikes,  rail  fastenings  and 
other  materials  furnished  by  it  from  the 
premises  occupied  by  said  track,  provided, 
however,  that  a  written  notice  of  Its  inten- 
tion to  remove  the  said  track  shall  be  given 
to  the  party  of  the  first  part  thirty  days  be- 
fore the  removal  of  the  same  shall  be  com- 
menced. 

"Seventh.  This  contract  shall  be  binding 
on  the  heirs,  executors,  administrators  and 
assigns  of  the  said  party  of  the  first  part 
and  on  the  successors  and  assigns  of  the  said 
party  of  the  second  part  In  witness  where- 
of, the  said  parties  have  hereunto  set  their 
hands  the  day  and  year  above  written." 

It  will  be  seen  from  the  mere  reading  of 
this  contract  that  it  provides  for  no  mere 
license.  It  Is  a  contract  made  upon  a 
valuable  consideration  binding  the  respective 


parties  to  the  discharge  of  certain  respec- 
tive obligations.  One  of  the  principal  stipu- 
lations Is  that  In  case  either  party  desire 
the  discontinuance  of  the  spur  track  be 
should  give  the  other  80  days'  written  notice 
to  that  effect  The  last  clause  in  the  con- 
tract expressly  recites  that  the  contract  shall 
be  binding  on  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  party  of  the 
first  part,  and  on  the  successors  and  assigns 
of  the  railroad  company.  This  contract  was 
never  recorded.  This  property  was  sold  by 
Jeffries  &  Co.  and  has  passed  through  several 
mesne  conveyances  into  the  hands  of  the  pres- 
ent appellee.  The  evidence  shows,  overwhelm- 
ingly, that  each  of  the  successive  assignees 
from  Jeffries  &  Co.  until  the  present  appellee 
took  possession,  operated  the  mill — saw,  grist, 
and  planing  mill — and  that  the  railroad  com- 
pany, In  accordance  with  the  terms  of  this 
contract  used  the  said  spur  track,  through 
all  these  years  and  under  all  these  succes- 
sive vendees,  precisely  as  it  did  when  Jef- 
fries &  Co.  owned  the  property.  This  is  too 
clear  for  any  disputation.  The  railroad  com- 
pany, acting  under  the  terms  of  this  written 
contract,  has  gone  on  through  all  these  years 
from  1803  down  to  the  time  of  the  occur- 
rence which  gave  rise  to  this  suit  using  the 
spur  track  in  all  respects  precisely  as  it  did 
when  Jeffries  &  Co.  owned  the  property. 

There  seems  to  have  been  a  good  deal  of 
confusion  in  the  conduct  of  this  cause  in  the 
court  below,  and  lndeeu,  misconception  as 
to  the  point  on  which  the  case  should  have 
turned.  The  learned  court  below,  for  ex- 
ample, charged  the  jury,  in  several  Instruc- 
tions for  the  plaintiff,  to  the  effect  that  "a 
mere  license  to  use  another's  land  may  be  re- 
voked at  any  time  by  the  licensor,  and  is 
revoked  by  a  sale  of  the  real  property  In- 
volved." This  principle  was  repeated  several 
times  In  the  instructions  given  for  the  plain- 
tiff. It  must  be  too  obvious  for  comment 
that  this  contract  Is  not  a  "mere  license."  It 
la  a  contract  bottomed  on  a  valuable  con- 
sideration, most  carefully  drawn,  and  con- 
ferring substantial  rights  and  imposing  def- 
inite obligations,  which  rights  and  which  ob- 
ligations have  to  be  exercised  and  met  ac- 
cording to  the  terms  of  the  contract 

Then,  again,  it  seems  to  have  been  thought 
In  the  court  below  that  the  case  was  to  be 
fought  out  upon  the  theory  of  adverse  pos- 
session for  more  than  10  years  of  the  prop- 
erty in  controversy.  This,  of  course,  was  a 
misconception.  All  that  is  Involved  In  this 
case  under  this  contract  Is  the  right  of  the 
railroad  company  to  use  this  spur  track,  as 
stipulated  in  the  contract  until  such  use 
shall  be  terminated  by  30  days'  written  no- 
tice given  by  Jeffries  &  Co.  or  any  of  its  as- 
signs. Appellee  here  was  bound  by  the  stipu- 
lations of  this  contract  He  is  an  assignee,  a 
vendee,  in  the  same  chain  of  title,  and  bound 
by  all  the  recitations  in  this  contract 

The  chief  defenses,  practically,  are  the 
mistaken  one  as  to  the  right  of  the  railroad 

Digitized  by  Google 


Miss.) 


HEARD  t.  DRENNEN. 


243 


company  to  the  use  of  this  spur  being  mere- 
ly a  license ;  second,  that  the  appellee  never 
had  any  notice,  actual  or  constructive,  of 
this  contract;  and,  third,  that  if  the  rail- 
road company  ever  had  the  right  to  insist 
on  the  80  days'  written  notice,  it  has  waived 
it  by  Its  course  of  conduct  in  dealing  with 
the  spur  track  under  the  ownership  of  the 
successive  vendees.  The  appellee,  of  course, 
had  no  constructive  notice,  since  the  contract 
was  not  recorded,  but  be  knew  the  spur  track 
was  there — over  the  ground  that  he  bought; 
he  knew  It  was  being  constantly  used  by 
the  railroad  company ;  and  he  was,  of  course, 
put,  by  this  actual  knowledge  of  the  posses- 
sion of  the  spur  track  and  the  use  of  the 
spur  track  by  the  railroad  company,  on  in- 
quiry as  to  what  the  rights  of  the  railroad 
company  were,  and  that  Inquiry  would  speed- 
ily have  put  him  in  possession  of  the  terms 
of  this  written  contract  He  was  bound,  un- 
der the  circumstances,  to  have  made  this  in- 
quiry, and  was  chargeable  with  knowledge  of 
the  terms  of  the  contract  which  that  inquiry 
would  have  disclosed. 

As  to  waiver,  there  Is  no  evidence  to  sup- 
port such  a  contention.  On  the  contrary,  the 
overwhelming  weight  of  the  evidence  clearly 
shows,  as  stated  in  the  outset  of  this  opin- 
ion, that  the  use  of  this  spur  track  by  the 
railroad  company  has  been  continuous  from 
1808  until  this  occurrence,  and  that  such  use 
has  been  exactly  the  same  in  all  respects  as 
It  was  when  Jeffries  &  Co.  owned  the  proper- 
ty. Under  these  circumstances  this  suit  can- 
not be  maintained,  for  the  reason  that  the 
appellee  did  not  give  the  appellant  the  30 
days'  written  notice  required  by  the  contract. 

The  judgment  Is  reversed,  and  the  suit 
dismissed. 


HEARD  et  al.  v.  DRENNEN.  (No.  18,132.) 
(Supreme  Court  of  Mississippi.    May  4,  1908.) 

1.  Wills— Validity— What  Law  Govkbns. 

Code  1906,  §  2004,  provides  that  authenti- 
cated copies  of  wills,  proven  according  to  the 
laws  of  a  foreign  jurisdiction,  and  affecting  or 
disposing  of  property  in  Mississippi,  may  be  ad- 
mitted to  probate  in  the  proper  court ;  but  such 
will  may  be  contested  as  the  original  might  have 
been  if  it  had  been  executed  in  Mississippi,  or 
the  original  will  may  beproved  and  admitted  to 
record  in  this  state.  Held  that,  while  formal 
proof  of  the  due  execution  of  the  will  according 
to  the  laws  of  the  jurisdiction  where  it  was  made 
is  dispensed  with  in  so  far  as  the  will  itself  is 
concerned,  it  is  to  be  treated  as  an  original  will, 
and  all  the  rights  to  be  derived  through  it  must 
be  derived  from  its  terms  administered  according 
to  the  law  of  Mississippi  so  far  as  it  affects 
property  situated  in  this  state. 

2.  Executors — Appointment  or  Exkcutobs 
or  Foreign  Will. 

Code  1906,  f  2006,  provides  that  the  ex- 
ecutor named  in  a  will,  whether  made  in  Mis- 
sissippi or  in  another  state  and  admitted  to  pro- 
bate in  Mississippi  on  an  authenticated  copy  or 
on  the  original,  snail  be  entitled  to  letters  testa- 
mentary thereon  if  not  legally  disqualified.  Held 
that,  where  a  foreign  will  is  admitted  to  probate 
on  an  authenticated  copy,  it  is  the  duty  of  the 
court  to  appoint  the  executors  named  in  the 


will,  if  not  legally  disqualified  under  the  laws 
of  Mississippi,  regardless  of  whether  they  may 
or  may  not  be  disqualified  to  act  in  the  state 
where  the  will  was  made. 

Appeal  from  Chancery  Court,  Washing- 
ton County;  Percy  Bell,  Chancellor. 

Proceedings  for  the  settlement  of  the  es- 
tate of  W.  L.  Tillman,  a  nonresident  C.  T. 
Drennen,  a  joint  executor  under  the  will 
who  had  failed  to  qualify  in  the  state  of 
testator's  domicile,  was  made  executor  by 
the  Mississippi  court,  and  P.  A.  Heard  and 
another,  the  other  executors,  appeal.  Af- 
firmed. 

Shields  &  Boddie  and  Carson  &  McCutchen, 
for  appellants.   Percy  A  Moody,  for  appellee. 

MATES,  J.  W.  L.  Tillman  was  a  resident 
of  Muscogee  county,  Ga.,  at  which  place  he 
resided  and  was  domiciled  at  the  time  of 
his  death.  Mr.  Tillman  made  a  last  will 
and  testament  naming  R.  E.  Clements,  F.  A. 
Heard,  and  Dr.  C.  T.  Drennen  as  his  execu- 
tors. This  will  was  duly  probated  in  the 
proper  court  of  Muscogee  county,  Ga.,  agree- 
able to  all  the  requirements  of  the  law  In  the 
state  of  Georgia,  and  two  of  the  executors, 
R.  E.  Clements  and  F.  A.  Heard,  duly  quali- 
fied as  executors  of  this  last  will  and  testa- 
ment ;  but  the  record  shows  that  C.  T.  Dren- 
nen, the  third  executor,  failed  to  qualify  as 
executor  In  Georgia,  and  has  not  yet  quali- 
fied. Mr.  Tillman  left  property  In  Georgia, 
Alabama,  and  Mississippi;  his  property  In 
this  state  consisting  of  real  estate.  After  the 
will  was  probated  in  Georgia,  two  of  the 
executors,  Messrs.  Clements  and  Heard,  pro- 
ceeded to  execute  the  will  In  Georgia.  Some 
time  In  1907,  C.  T.  Drennen  having  procured 
a  certified  copy  of  the  will,  together  with  the 
probate  of  same  In  Muscogee  county,  Ga., 
filed  same  in  Washington  county,  Miss.,  ask- 
ing that  it  be  admitted  to  probate  there,  and 
that  letters  testamentary  be  Issued  to  him. 
The  will  was  duly  admitted  to  probate  by 
the  chancery  court  of  Washington  county, 
and  C.  T.  Drennen,  R.  E.  Clements,  and  F. 
A.  Heard  made  executors  thereof. 

Messrs.  Clements  and  Heard  filed  a  pro- 
test in  the  chancery  court  of  Washington 
county  against  the  action  of  the  clerk  al- 
lowing C.  T.  Drennen  to  be  appointed  as  one 
of  the  executors.  The  protest  filed  In  ef- 
fect charges  that  C.  T.  Drennen  is  not  a  fit 
and  proper  person  to  qualify  as  an  executor, 
but  this  contention  may  be  disposed  of  by  the 
simple  statement  that  no  proof  is  made  of 
any  such  facts  in  the  record  as  would  sus- 
tain it  It  is  further  contended  that  C.  T. 
Drennen  ought  not  to  be  allowed  to  qualify 
as  an  executor  in  this  state  because  he  is 
disqualified  to  act  in  the  state  of  Georgia, 
the  place  where  the  will  was  made  and  pro- 
bated; and  it  is  further  alleged  that  he 
should  not  be  allowed  to  act  here  because 
he  has  renounced  his  right  to  act  as  executor 
under  the  will  in  Muscogee  county.  We  may 
say  as  to  this  last  contention,  also,  there  is 
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no  proof  In  the  record,  even  If  it  would  be 
conclusive  in  this  state,  that  O.  T.  Drennen 
had  renounced  his  right  to  act  as  an  execu- 
tor under  the  will. 

The  main  contention  in  this  case  is  that, 
because  C.  T.  Drennen  was  not  qualified 
to  act  in  the  state  of  Georgia  as  one  of  the 
executors  under  this  will,  he  is  therefore  dis- 
qualified by  reason  of  that  fact  to  act  as 
one  of  the  executors  of  the  will  in  this  state. 
Under  section  2004,  Code  1906,  it  is  provided 
that:  "Authenticated  copies  of  wills,  prov- 
en according  to  the  laws  of  any  of  the 
states  of  the  Union,  or  of  the  territories,  or 
of  any  foreign  country,  and  affecting  or  dis- 
posing of  property  within  this  state,  may  be 
admitted  to  probate  in  the  proper  court; 
but  such  will  may  be  contested  as  the  original 
might  have  been  if  it  had  been  executed  in 
this  state,  or  the  original  will  may  be  proven 
and  admitted  to  record  here."  The  only  ef- 
fect of  this  section  is  to  dispense  with  the 
necessity  of  original  proof  of  foreign  wills 
when  presented  for  probate  in  this  state, 
where  the  will  has  been  duly  proven  accord- 
ing to  any  of  the  laws  of  any  of  the  states 
of  the  Union,  or  of  the  territories,  or  of  any 
foreign  country;  but,  wnile  this  is  true,  the 
statute  does  not  give  any  conclusive  effect 
to  the  foreign  probation  of  a  will,  and  is 
very  careful  to  protect  the  right  to  contest 
it  when  presented  here,  as  the  original  might 
have  been  If  it*  had  been  executed  in  this 
state.  In  other  words,  the  only  effect  of  sec- 
tion 2004  of  the  Code  is  to  dispense  with 
formal  proof  of  the  due  execution  of  the  will 
where  It  has  been  proven  according  to  the 
laws  of  any  other  state,  etc.,  where  an  au- 
thenticated copy  Is  produced  showing  that 
It  has  been  proven  in  the  state  where  it  was 
made  according  to  the  laws  of  that  state,  etc. 
In  so  far  as  the  will  itself  is  concerned,  it 
is  treated  in  all  respects  as  an  original  will, 
and  all  the  rights  to  be  derived  through  the 
will  must  be  derived  from  its  terms  adminis- 
tered according  to  the  law  of  this  state,  so 
far  as  It  affects  property  situated  here. 

Section  2006  of  the  Code  of  1906  provides 
that:  "The  executor  named  in  any  last  will 
and  testament,  whether  made  in  this  state 
or  out  of  it,  and  admitted  to  probate  here  on 
an  authenticated  copy  or  on  the  original,  shall 
be  entitled  to  letters  testamentary  thereon  If 
not  legally  disqualified ;  but  a  person  shall 
not  be  capable  of  being  executor  who,  at  the 
time  when  letters  testamentary  ought  to  be 
granted,  is  under  the  age  of  eighteen  years, 
of  unsound  mind,  or  convicted  of  a  felony." 
By  this  section  it  is  provided  that  the  execu- 
tor named  in  a  last  will  and  testament, 
whether  made  in  this  state  or  out  of  It,  when 
the  will  is  admitted  to  probate  here  on  an 
authenticated  copy,  etc.,  shall  be  entitled 
to  letters  testameutary  thereon  If  not  legal- 
ly disqualified.  In  other  words,  the  will 
being  treated  in  this  state  after  its  probation 
In  all  respects  as  an  original  will,  and  be- 


ing given  the  same  effect  as  if  made  in  this 
state,  and  no  other,  it  is  the  duty  of  the 
court,  under  this  section,  to  appoint  the  exec- 
utors named  in  the  will,  if  not  legally  dis- 
qualified under  the  laws  of  this  state,  with- 
out reference  to  whether  they  may  or  may  not 
be  qualified  to  act  in  the  state  or  country 
where  the  will  was  made.  A  person  qualified 
to  act  as  an  executor  in  this  state,  under  the 
laws  of  which  alone  this  1b  to  be  determined, 
is  qualified  to  act  as  an  executor  under  a 
will  probated  here,  even  though  he  may  not 
have  been  qualified  to  act  in  another  state. 
The  legal  disqualification  meant  in  the  Code 
is  a  legal  disqualification  under  the  laws  of 
this  state,  and  has  no  relation  as  to  wjat 
may  be  the  essentials  of  qualification  under 
the  laws  of  another  state.  Should  we  hold 
contrary  to  this,  it  might  result  in  the  courts 
of  this  state  being  compelled  to  qualify  an 
executor  appointed  by  another  state  under 
the  age  of  18  years,  or  an  executor  of  un- 
sound mind,  or  an  executor  who  had  been 
convicted  of  a  felony — all  of  which  is  posi- 
tively forbidden  by  our  statute.  As  to  the 
property  within  its  borders,  the  jurisdiction 
of  a  state  Is  absolute.  Wills  disposing  of 
property  within  its  borders  owned  by  persons 
living  in  other  states  or  foreign  countries 
are  recognized  and  enforced,  but  the  machin- 
ery by  which  this  is  done  must  be  of  the 
creation  of  the  state  wherein  is  situated  the 
property,  and  cannot  be  prescribed  or  limited 
by  any  other  than  its  own  authority.  By  com- 
ity our  state  provides  the  manner  in  which 
foreign  wills  may  be  proven  here;  by  com- 
ity It  allows  the  executor  named  in  the  will 
to  act  here.  By  virtue  of  this  statute  the 
right  of  a  person  to  act  as  executor  is  de- 
termined by  two  things:  First,  is  he  quali- 
fied under  the  law  of  this  state  to  act  as 
executor  In  any  event;  and,  second,  is  he 
named  as  such  in  the  will?  If  these  two 
qualifications  are  established,  he  can  act  as 
executor  here,  no  matter  what  action  the 
courts  of  another  state  have  taken  with  ref- 
erence to  his  right  to  qualify  as  executor  in 
their  Jurisdictions.  Of  course,  there  may  be 
reasons  why  a  court  might  refuse  to  qualify 
a  person  as  executor  which  do  not  appear 
on  the  statute,  but  we  speak  of  the  qualifica- 
tions fixed  by  the  statute  as  applied  to  this 
case. 

The  case  of  Bloor  v.  Myerscaugh,  45  Minn. 
29,  47  N.  W.  311,  Is  directly  in  point  It  was 
held  in  that  case  that:  "The  action  of  a  for- 
eign court  In  granting  or  refusing  letters  to 
executors  appointed  by  the  testator  in  a  will, 
who  may  or  may  not  be  able  to  qualify  in 
that  jurisdiction,  in  no  way  affects  the  pow- 
er of  the  court  to  appoint  the  executor  who 
could  not  qualify  in  the  foreign  jurisdiction 
when  the  will  is  sought  to  be  probated  in 
another  state  where  the  testator  owned  real 
property  at  the  date  of  his  death-*' 

Affirmed. 
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STEWART  r.  GRAHAM.    (No.  18,210.) 
(Supreme  Court  of  Mississippi.   May  4,  1908.) 

1.  Payment— Bubden  or  Proof. 

Where  defendant  in  replevin  alleged  that 
live  stock  loaned  to  him  was  subsequently  given 
to  him  for  certain  services,  the  defense  was 
practically  that  of  payment,  and  the  burden  of 
proving  the  same  was  on  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Payment,  5  196.] 

.2.  Appeal  —  Rivraw— Harmless  Error— In- 
structions. 

Where  a  case  is  close  on  the  facts  an  er- 
roneous charge  on  the  burden  of  proof  is  re- 
versible error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  |§  4038-4046,  4219- 
4228.] 

Appeal  from  Circuit  Court,  Tate  County; 
W.  A.  Roane,  Judge. 

Replevin  by  8.  T  Stewart  against  W.  L. 
Graham.  From  a  judgment  for  defendant, 
plaintiff  appeals.   Reversed  and  remanded. 

Appellant  was  a  country  merchant  and 
had  a  number  of  horses  and  mules  for  sale, 
and  appellee  was  a  farmer  who,  in  the  spring 
of  the  year,  applied  to  appellant  for  some 
live  stock.  Appellant  agreed  to  let  appellee 
have  three  head  of  stock  upon  the  under- 
standing that  he  (appellant)  could  sell  them 
at  different  times  and  turn  over  to  appellee 
others  in  their  stead.  In  the  meantime,  ap- 
pellant was  arraigned  for  the  crime  of  mur- 
der, and  appellee  went  with  him  through  the 
country  to  interview  witnesses  and  help  pre- 
pare for  his  defense.  According  to  the  con- 
tention of  appellee,  appellant  gave  him  the 
stock  for  his  services.  This  appellant  denied, 
and  brought  a  suit  in  replevin  to  recover  pos- 
session of  the  stock.  On  the  trial  in  the  cir- 
cuit court  an  instruction  was  granted  at  the 
request  of  appellee  which  charged  the  jury 
that  the  burden  of  proof  was  on  the  plain- 
tiff. The  court  also  refused  an  instruction 
requested  by  the  appellant  which  charged 
the  jury  that  the  burden  was  on  the  defend- 
ant to  prove  that  the  contract  to  lend  the 
mules  had  been  changed  to  one  of  sale. 

J.  F.  Dean,  for  appellant.  W.  J.  East,  for 
appellee. 

WHITFIELD,  C.  J.  The  defense  made  by 
the  defendant  in  replevin,  the  appellee  here, 
was  practically  that  the  mules,  first  loaned 
by  Stewart  to  him,  were  afterwards  sold  by 
Stewart  to  him,  in  consideration  of  services 
rendered  to  Stewart  by  Graham  in  assisting 
him  in  his  defense  on  a  charge  of  murder. 
This  defense  was  practically  payment — an 
affirmative  defense — and  the  burden  of  proof 
was,  of  course,  upon  the  defendant,  and  yet 
the  court  charged  the  jury  In  charge  No.  1 
for  the  defendant  that  the  burden  of  proof 
was  on  the  plaintiff,  unqualifiedly,  and  with- 
out reference  to  the  character  of  the  defense. 
The  charge  is  in  the  following  words:  "The 
court  charges  the  jury  that  the  burden  of 
proof  is  on  the  plaintiff,  and  if  the  jury  be- 


lieve the  testimony  opposed  to  him  is  of 
only  equal  credit,  and  leaves  the  evidence 
equipoised,  the  plaintiff  must  fall."  And  so 
the  court  refused  charge  No.  2  asked  by  the 
plaintiff  to  the  effect  that  the  burden  of 
proof  was  on  the  defendant  to  show  a  change 
from  a  loan  of  the  mules  to  a  sale  of  the 
mules.  The  case  is  a  close  one  on  the  facts, 
and  hence  this  error  is  fatal 
Reversed  and  remanded. 

MISSISSIPPI  HOME  INS.  CO.  v.  STEVENS. 
(No.  13,112.) 

(Supreme  Court  of  Mississippi.   May  11,  1908.) 

1.  Insurance— Vacancy   Clause— Estoppel. 

Plaintiff  purchased  an  old  courthouse,  which 
was  thereafter  used  as  a  schoolhouse.  He  in- 
sured the  same  as  a  schoolhouse,  and  inform- 
ed the  soliciting  agent  that  it  was  so  occupied, 
and  was  informed  by  such  agent  that  the  vacan- 
cy clause  in  the  policy  did  not  apply  to  church- 
es, courthouses,  and  schoolhouses.  Such  agent 
knew  that  the  building  was  not.  occupied  at 
night  nor  during  the  vacations  of  the  school, 
during  one  of  which  it  was  destroyed  by  fire. 
Held,  that  insurer  was  estopped  to  deny  liabil- 
ity because  of  such  vacancy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  968-970.] 

2.  Same— Use  of  Building— Defenses. 

It  was  no  defense  to  an  action  on  a  policy 
insuring  a  schoolhouse  that  prior  to  the  fire  one 
of  the  school  trustees  who  had  charge  of  the 
schoolhouse  stored  certain  baled  hay  therein, 
and  that  certain  raftsmen  occupied  the  school- 
house  at  night,  neither  of  which  was  shown  to 
have  had  any  relation  to  the  fire. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  751-753.] 

Appeal  from  Circuit  Court,  Perry  County ; 
W.  H.  Cook,  Judge. 

Action  by  B.  Stevens  against  the  Missis- 
sippi Home  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Hall  &  Reddock  and  Smith,  Hirsh  &  Lan- 
dau, for  appellant. 

Watkins  &  Watklns,  for  appellee,  cite :  In- 
surance Company  v.  McGuire,  52  Miss.  230; 
Rivara  v.  Insurance  Company,  62  Miss.  720; 
Mitchell  v.  Mississippi  Home  Ins.  Company, 
72  Miss.  53,  18  South.  86,  48  Am.  St.  Rep.  535; 
Insurance  Company  v.  Gibson,  72  Miss.  58, 

17  South.  13;  Insurance  Company  v.  Farns- 
worth  Co.,  72  Miss.  555,  17  South.  445;  In- 
surance Company  v.  Stein,  72  Miss.  943,  18 
South.  414;  Insurance  Company  v.  Stewart 
(Miss.)  80  South.  755 ;  American  Fire  Ins.  Co. 
v.  First  National  Bank  et  al.,  73  Miss.  469, 

18  South.  931 ;  Assurance  Company  v.  Phelps, 
77  Miss.  625,  27  South.  745 ;  Insurance  Com- 
pany v.  Randle,  81  Miss.  720,  33  South.  500 ; 
Insurance  Company  v.  Sheffy,  71  Miss.  919, 
16  South.  307;  Insurance  Company  v.  Bow- 
dre,  67  Miss.  620,  7  South.  596,  19  Am.  St. 
Rep.  326 ;  Milling  Company  v.  Fire  Insurance 
Co.,  130  Wis.  47, 109  N.  W.  937;  Wensel  v.  In- 
surance Company,  129  Iowa,  295,  105  N.  W. 
522;  District  of  Doon  v.  Insurance  Co.,  113 
Iowa,  65,  84  N.  W.  956;  Blass  v.  Insurance 
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Company,  18  App.  DIv.  481,  46  N.  Y.  Supp. 
392 ;  England  v.  Insurance  Company,  81  Wis. 
583,  51  N.  W.  954,  29  Am.  St  Rep.  917;  Fire 
Ins.  Company  v.  Tllley,  88  Va.  1024,  14  S.  E. 
851,  29  Am.  St  Rep.  770;  Erb  v.  Insurance 
Company,  99  Iowa,  727,  69  N.  W.  261 ;  Orms- 
by  v.  Insurance  Company,  98  Mo.  App.  371, 
72  S.  W.  139;  Insurance  Company  v.  Wil- 
liams, 95  Va.  248,  28  S.  E.  214;  Insurance 
Company  v.  Olmstead,  21  Mich.  246,  4  Am. 
Rep.  483. 

Stevens,  Stevens  &  Cook,  for  appellee,  cite: 
19  Cyc.  p.  656;  19  Cyc.  p.  733,  and  notes; 
American  Ins.  Co.  v.  Foster,  92  111.  334,  34 
Am.  Rep.  134;  Hampton  v.  Hartford  Fire 
Ins.  Co.,  64  N.  J.  Law,  265,  47  Atl.  433,  52  L. 
R.  A.  344;  Whitney  v.  Black  River  Ins.  Co., 
72  N.  T.  117,  28  Am.  Rep.  116;  Sonneborn  v. 
Mfgrs.  Ins.  Co.,  44  N.  J.  Law,  220,  43  Am. 
Rep.  365 ;  Caraber  v.  Royal  Ins.  Co.,  63  Hun, 
82,*  17  N.  T.  Supp.  858;  Herrman  v.  Mer- 
chants' Ins.  Co.,  81  N.  Y.  184,  37  Am.  Rep. 
488;  Continental  Ins.  Co.  v.  Kyle,  124  Ind. 
132,  24  N.  E.  727,  9  L.  R.  A.  81,  19  Am.  St 
Rep.  77;  Whitney  v.  Black  River  Ins.  Co., 
72  N.  Y.  117,  28  Am.  Rep.  116;  American 
Fire  Ins.  Co.  v.  Brighton  Cotton  Mfg.  Co., 
125  111.  131,  17  N.  E.  771 ;  Georgia  Home  Ins. 
Co.  v.  KInnler's  Adm'x,  28  Grat.  (Va.)  88; 
Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala.  451, 
30  South.  539;  Insurance  Co.  v.  Gibson,  72 
Miss.  58,  17  South.  13;  Insurance  Co.  v. 
Bank,  73  Miss.  470,  18  Soutb.  931 ;  Insurance 
Co.  v.  Richmond  Mica  Co.,  102  Va.  429,  46 
S.  E.  463,  102  Am.  St.  Rep.  846;  Insurance 
Company  v.  Pitts,  88  Miss.  587,  41  South.  5, 
7  L.  R.  A.  (N.  S.)  1036,  117  Am.  St.  Rep.  756. 

CALHOON,  J.  Mr.  Stevens  bought  the  old 
courthouse  of  the  county,  was  the  owner  of 
it  and  took  out  a  policy  of  Insurance  on  it. 
At  the  date  of  the  policy  the  building  was 
used  and  occupied  and  Insured  as  a  "school- 
house."  The  agent  soliciting  the  insurance 
was  taken  to  the  house  by  Mr.  Stevens,  and 
it  was  examined  by  him,  and  the  amount  of 
the  premium  agreed  on.  During  this  conversa- 
tion the  attention  of  the  agent  was  called  to 
the  vacancy  clause  In  the  policy  of  Insurance, 
and  he  told  Mr.  Stevens  that  the  vacancy 
clause  did  not  apply  in  the  cases  of  churches, 
courthouses,  and  schoolhouses.  About  two 
months  after  the  policy  was  delivered  the 
bouse  was  totally  consumed  by  Are. 

The  Insurance  company  bases  Its  defense 
on  the  vacancy  clause,  and  on  the  fact  that 
certain  hay  was  in  the  building  at  the  time  of 
the  Are,  and  the  fact  that  on  one  or  two  occa- 
sions certain  raftsmen,  when  water  was  high 
in  the  river  near  there,  would  pass  a  night 
in  that  building.  It  will  be  noted  that  the 
soliciting  agent  knew  that  the  building  was 
not  occupied  at  night  and  that  It  would  not 
be  occupied  during  the  vacation  of  the  school, 
and  the  burning  did  take  place  during  a  va- 
cation. During  the  vacation  the  building  was 
In  charge  of  one  of  the  school  trustees.  He 


had  a  store  near  the  building,  and  did  at  one 
time  have  13  bales  of  hay  stored  in  It;  but 
the  hay  was  thoroughly  baled  with  wire 
wrapping,  and  there  were  only  three  bales  In 
the  building  at  the  time  of  the  fire,  and  It  is 
shown  that  the  hay  had  nothing  in  the  world 
to  do  with  the  burning,  but  that  in  fact  it 
was  the  last  thing  in  the  house  to  burn.  It 
is  true  that  raftsmen  did  go  once  or  twice 
and  use  the  building  at  night  while  the  school 
was  being  taught,  but  as  soon  as  attention  a 
was  called  to  it  it  was  made  to  cease;  and* 
it  is  also  certain  that  thiB  occasional  night 
occupancy  had  nothing  to  do  with  the  fire. 

Under  these  facts  and  on  the  course  of  de- 
cisions of  the  Supreme  Court  of  this  state  re- 
ferred to  by  counsel  for  the  appellee,  and 
citations  of  the  authorities  from  other  states 
also  cited  In  those  briefs,  we  think  it  very 
clear  that  this  case  ought  to  be,  and  it  is,  af- 
firmed. 


LITFORD  v.  STATE.    (No.  12,796.) 
(Supreme  Court  of  Mississippi.   May  11,  1908.) 

Juby— Special  Venibe — Quashing — Grounds 

— Statutory  Provisions. 

Code  1906,  §  2688,  requires  the  board  of 
supervisors  to  take  the  names  of  the  jurors 
selected  as  nearly  as  they  conveniently  can  from 
the  supervisors'  districts  in  proportion  to  the 
number  of  qualified  persons  in  each,  excluding 
all  who  have  served  on  the  regular  panel  within 
two  years,  if  there  be  not  a  deficiency  of  jorors. 
Held,  that  a  special  venire,  selected  by  the  su- 
pervisors in  utter  disregard  of  the  requirement, 
should  be  quashed. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  31,  Jury,  SS  324-331.] 

Appeal  from  Circuit  Court,  Tunica  Coun- 
ty; J.  C.  Bryson,  Special  Judge. 

Allen  LItford  was  convicted  of  murder, 
and  appeals.   Reversed  and  remanded. 

Appellant  was  convicted  of  murder,  sen- 
tenced to  death,  and  appeals,  assigning  as  er- 
ror the  refusal  of  the  court  to  quash  the 
special  venire  because  the  number  of  jurors 
were  not  apportioned  to  the  several  super- 
visors' districts  of  the  county  in  proportion 
to  the  number  of  qualified  electors  in  each, 
and  because  of  the  failure  to  exclude  from 
those  qualified  those  who  had  served  on  the 
regular  panel  within  two  years. 

Henderson  &  Magruder,  for  appellant 
Geo.  Butler,  Asst  Atty.  Gen.,  for  the  State. 

CALHOON,  J.  In  this  case  a  special 
venire  was  demanded  by  the  accused,  and 
the  same  was  drawn  and  the  return  made 
by  the  sheriff.  On  the  return  day  of  the 
special  venire  he  moved  to  quash  it  and  the 
court  overruled  the  motion.  On  the  motion 
testimony  was  introduced  which  showed  con- 
clusively that  section  2688  of  the  Code  of 
1906  was  Ignored  by  the  board  of  supervis- 
ors. That  section  requires  that  the  board 
should  take  the  names  of  the  jurors  "as 
nearly  as  they  conveniently  can  from  the  au- 
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pervisors'  districts  In  proportion  to  the  num- 
ber of  qualified  persons  in  each,  excluding 
all  who  have  served  on  the  regular  panel 
within  two  years,  if  there  be  not  a  deficiency 
of  jurors," 

It  is  perfectly  apparent  from  the  proof 
that  no  attention  was  paid  to  this  require- 
ment In  one  of  the  beats  (No.  4),  the  regis- 
tration books  show  the  names  of  only  26 
persons  registered,  while  from  It  the  board 
selected  29  persons,  of  which  number  12  had 
never  been  registered,  and  10  of  them  who 
had  been  registered  were  wholly  omitted. 
In  beat  No.  5,  there  were  68  registered  elect- 
ors; whereas,  the  board  put  63  persons  in 
the  jury  box  from  that  beat. 

The  observance  of  this  section  2688  Is  at 
the  very  basis  of  all  Jury  trials,  and,  under 
the  ruling  in  Purvis  v.  State,  71  Miss.  706. 
14  South.  268,  this  case  necessarily  must 
be  reversed  and  remanded. 


BRYANT  v.  STATU.    (No.  13,133.) 

(Supreme  Court  of  Mississippi.    May  11,  1908.) 

Schools  and  School  Districts— Teachers' 
Examinations—  Questions— Saxe. 

Code  1906,  §  4539,  provides  that  school  ex- 
aminations shall  be  held  on  questions  prepared 
by  the  state  superintendent  of  education  and 
sent  sealed  to  the  county  superintendent,  to  be 
opened  by  him  in  the  presence  of  the  teachers, 
after  they  have  assembled,  and  after  the  seals 
have  been  inspected  by  the  examiners;  and 
section  4546  provides  that  any  person  who  sells, 
or  offers  to  sell,  or  give  away  the  examination 
questions  or  answers  to  the  same  prepared  by 
the  proper  authorities  for  the  examination  of 
teachers  of  public  schools,  before  the  date  of  the 
examination,  shall  be  guilty  of  a  misdemeanor. 
Held,  that  a  conviction  for  offering  to  sell  ex- 
amination questions  under  such  sections  could 
not  be  sustained,  where  the  proof  did  not  show 
that  the  questions  offered  for  sale  were  pre- 
pared by  the  state  superintendent  of  education 
and  sealed  and  sent  to  the  county  superintendent 
of  education  as  provided. 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;  M.  H.  Wilkinson,  Judge. 

E.  N.  Bryant  was  convicted  of  offering 
to  sell  school  examination  questions  and  an- 
swers, and  he  appeals.  Reversed  and  re- 
manded. 

Appellant  was  tried  on  an  affidavit  which 
charged  that  he  "did  then  and  there  willfully 
and  unlawfully  offer  to  sell  the  examina- 
tion questions,  the  said  Bryant  having  said 
questions  in  his  possession  at  the  time  and 
answers  to  same,  prepared  by  the  proper  au- 
thorities for  the  examination  of  teachers  of 
the  public  schools,  before  the  date  of  the  ex- 
amination, at  which  time  said  questions  were 
to  be  used,  contrary  to  the  form  of  the  stat- 
ute," etc.  Section  4546  of  the  Code  of  1906, 
under  which  the  affidavit  is  drawn,  pro- 
vides that:  "Any  person  who  sells  or  offers 
to  sell,  or  give  away,  or  offers  to  give  away 
the  examination  questions,  or  answers  to  the 
same  prepared  by  the  proper  authorities  for 
the  examination  of  teachers  of  the  public 
schools,  before  the  date  of  the  examination, 


at  which  time  such  questions  are  to  be  used, 
shall  be  guilty  of  a  misdemeanor,"  etc.  Sec- 
tion 4539  of  the  Code  of  1906  provides  that: 
"The  examination  shall  be  held  upon  ques- 
tions prepared  by  the  state  superintendent 
of  education  and  sent  sealed  to  the  county 
superintendent  to  be  opened  by  him  in  the 
presence  of  the  teachers  after  they  have  as- 
sembled in  the  examination  room,  and  after 
the  seals  have  been  Inspected  by  the  exam- 
iners." Appellant  relies  for  reversal  upon 
the  failure  of  the  proof  to  show  that  the 
questions  which  he  is  charged  with  offering 
to  sell  were  prepared  In  accordance  with  the 
provisions  of  section  4539. 

H.  Cassedy,  for  appellant.  Geo.  Butler, 
Asst.  Arty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  It  is  fatal  to  the  con- 
viction, in  this  case,  that  the  evidence  does 
not  show  that  the  questions,  which  the  ap- 
pellant offered  to  sell,  were  prepared  by  the 
state  superintendent  of  education  and  sealed 
and  sent  to  the  county  superintendent  of  edu- 
cation, as  provided  by  section  4539  of  the 
Code  of  1906. 

Reversed  and  remanded. 


CUMBERLAND  TELEPHONE  &  TELE- 
GRAPH CO.  v.  MARTIN. 
(No.  18,100.) 
(Supreme  Court  of  Mississippi.   May  11,  1908.) 

Tbispass — Cutting  Tbees— Penalties. 

Where  defendant  had  maintained  a  tele- 
phone wire  running  along  the  side  of  a  road,  and 
had  cut  out  the  undergrowth  which  interfered 
with  the  wire,  without  objection  for  seven  years 
before  plaintiff  acquired  title  to  the  property 
by  descent,  defendant's  act  in  cutting  away  such 
small  growth  as  interfered  with  the  operation 
of  the  wire  thereafter  did  not  constitute  a  will- 
ful or  malicious  cutting  for  which  plaintiff 
could  recover  statutory  penalties. 

Appeal  from  Circuit  Court,  Lee  County; 
E.  O.  Sykes,  Judge. 

Action  by  Alma  Martin  against  the  Cum- 
berland Telephone  &  Telegraph  Company,  to 
recover  statutory  penalties  for  defendant's 
alleged  willful  cutting  of  trees  on  plaintiff's 
land  in  clearing  a  right  of  way  for  its  tele- 
phone wires.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Harris  &  Willing,  for  appellant 

CALHOON,  J.  This  was  an  action,  for  the 
statutory  penalty  only,  for  trees  cut.  The 
plaintiff  below  derived  her  right  to  the  prop- 
erty from  her  father  in  April,  1905.  When 
she  came  into  the  property,  she  found  there 
the  telephone  wire  running  along  the  side 
of  the  road  over  some  of  the  land.  This  tele- 
phone wire  had  been  running  in  the  same 
place  it  now  is  for  seven  years,  and  no  com- 
plaint was  ever  made,  before  this  action, 
of  its  keeping  cut  out  the  undergrowth  which 
interfered  with  this  wire.  The  proof  In  this 
record  shows  that  there  was  no  willful  or 
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malicious  cutting.  On  the  contrary,  it  shows 
that  it  only  cut  along  its  way  such  small 
growth  as  interfered  with  Its  operation.  It 
it  perfectly  plain  in  this  case  that  there  was 
no  appreciable  damage  done,  and  that  the 
only  hope  of  the  plaintiff  below  was  to  get 
the  statutory  damages. 

This  is  manifestly  a  case  where  there 
should  be  strict  construction  as  against  this 
highly  penal  statute.  The  wire  has  been 
tbere  for  over  seven  years.  When  the  plain- 
tiff below  came  into  possession  of  the  prop- 
erty, she  found  it  there.  It  is  to  be  pre- 
sumed, on  the  face  of  this  record,  that  it  was 
permissibly  there.  If  so,  it  had  the  right, 
presumably,  to  keep  the  way  clear  for  the 
proper  use  of  its  instrument  of  communica- 
tion. While  we  cannot  notice  the  action  of 
the  court  below  in  its  rulings  on  the  admis- 
sion and  exclusion  of  testimony,  because  the 
.  attention  of  the  court  was  not  called  to  it 
specifically  In  the  motion  for  a  new  trial,  it 
Is  still  true  that  no  mind  can  rest  on  the 
proof  as  to  the  number  of  trees,  under  the 
definition  of  trees  given  in  Clay  v.  Telegraph- 
Cable  Co.,  70  Miss.  406,  11  South.  658,  which 
were  cut  on  the  land.  The  cutting  was  done, 
manifestly,  with  the  idea  that  there  was  a 
right  to  do  it,  and  in  no  sense  could  It  be 
called,  under  the  facts,  willful  or  malicious. 
There  was  no  announcement  of  the  with- 
drawal of  the  privilege  to  the  company  to 
do  what  it  had  always  been  permissibly  do- 
ing, and,  in  the  present  aspect  of  the  case, 
we  do  not  think  the  verdict  should  be  per- 
mitted to  stand.  We  think  there  should  be 
a  new  trial  so  that  all  the  facts  may  appear 
before  the  court 

Reversed  and  remanded. 

u  = 


SULLIVAN  v.  STATE.   (No.  13,135.) 
(Supreme  Court  of  Mississippi.    May  11,  1908.) 

1.  Homicide  —  Tbi  ai.  —  I  nstructions  —  CON- 
FORMITY OF  ISSUES. 

Where,  in  a  prosecution  for  homicide,  the 
only  issue  was  whether  defendant  shot  decedent 
from  ambush,  an  instruction  that  if  defendant 
willfully  and  deliberately  and  with  malice  afore- 
thought shot  and  killed  decedent  he  was  guilty 
of  murder  was  not  objectionable  in  leaving  out 
the  words  "unlawfully  and  feloniously,"  since  all 
instructions  must  be  based  on  the  facts,  and  if 
defendant  did  shoot  and  kill  decedent  from  am- 
bush he  was  guilty  of  murder. 

2.  Criminal  Law  —  Trial  —  Instructions  — 
Error  Cured  bt  Subsequent  Instruction. 

In  a  prosecution  for  homicide,  error,  if  any, 
in  an  instruction  on  murder  in  omitting  the 
charge  that  the  killing  must  have  been  done 
"unlawfully  and  feloniously"  was  cured  by  a 
subsequent  instruction  given  at  defendant's  re- 
quest which  required  the  jury  in  order  to  convict 
to  find  that  the  killing  was  done  in  such  man- 
ner. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  88  1094,  1995.] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty ;  M.  H.  Wilkinson,  Judge. 

Will  Sullivan  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 


A.  O.  &  J.  W.  McNair  and  Clem  V.  Ratcliff, 
for  appellant  Geo.  Butler,  Asst  Atty.  Gen., 
for  the  State. 

CALHOON,  J.  The  court  gave  only  one  In- 
struction for  the  state,  to  wit:  "The  court  In- 
structs the  jury  for  the  state  that  if  they  be- 
lieve from  the  evidence  in  this  case  beyond  a 
reasonable  doubt  that  the  defendant  willful- 
ly, deliberately,  and  with  malice  aforethought 
shot  and  killed  Hardy  Pickering,  he  is  guilty 
as  charged  In  the  indictment."  It  is  objected 
that  this  is  defective  because  it  leaves  out 
the  words  "unlawfully  and  feloniously."  We 
think  there  Is  nothing  in  this  objection,  the 
shooting  being  from  ambush.  All  instruc- 
tions must  be  based  on  the  facts,  and  in  this 
case  the  only  question  was  whether  the  de- 
fendant shot  Pickering  from  ambush  on  the 
roadside.  If  he  did  so,  and  the  jury  believed 
he  did,  he  is  manifestly  guilty  of  murder,  and 
if,  under  the  facts,  the  court  had  charged 
merely  that  if  Sullivan  shot  Pickering,  the 
instruction  would  perhaps  have  been  valid 
for  the  reason  that,  if  he  shot  and  did  the 
killing,  it  was  plainly  murder  and  nothing 
else.  But,  If  we  could  be  mistaken  in  our 
ruling  on  the  point  made,  the  defendant  be- 
low himself  cured  any  error  of  that  sort  by 
the  giving  of  19  or  20  Instructions  elaborate- 
ly prepared  by  very  skillful  counsel,  in  the 
very  first  one  of  which  the  court  charged  that 
the  jury  could  not  convict  unless  satisfied  be- 
yond all  reasonable  doubt  "that  the  defend- 
ant willfully,  unlawfully,  feloniously,  and  of 
his  malice  aforethought  killed  and  murdered 
the  deceased" 

The  other  points  made,  we  think,  on  the 
record  as  presented,  require  no  notice. 

Affirmed. 


BURNETT  v.  STATE.   (No.  13,077.) 
(Supreme  Court  of  Mississippi.  May  4,  1908.) 
Homicide— Evidence— Instructions. 

Where  on  a  trial  for  murder  the  evidence 
showed  that  the  killing  of  decedent  occurred  at 
a  wedding  where  a  number  of  the  guests  were 
engaged  in  shooting,  and  that  accused  was  out- 
side the  window  and  shot  into  the  house,  one 
bullet  striking  decedent  and  killing  him,  the  re- 
fusal to  charge  that  malice  aforethought  was  a 
necessary  element  of  murder  and  that  unless  ac- 
cused feloniously  and  of  his  malice  aforethought 
shot  decedent  he  must  be  acquitted,  and  that 
the  question  was  whether  defendant  stood  near 
the  window  of  the  house  and  with  malice  afore- 
thought shot  and  killed  decedent,  and  that  if 
there  was  a  reasonable  doubt  as  to  whether 
did  so  or  not  they  should  render  a  verdict  of 
not  guilty,  was  reversible  error. 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  26,  Homicide,  §8  15-18.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  M.  H.  Wilkinson,  Judge. 

John  Burnett  was  convicted  of  murder, 
and  he  appeals.   Reversed  and  remanded. 

The  killing  occurred  at  a  negro  weddiug 
where  quite  a  number  of  the  guests  were 
engaged  in  exchanging  shots.   According  to 
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the  testimony  offered  by  the  state,  accused 
stood  outside  of  the  window  and  shot  Into 
the  house,  one  ballet  striking  one  Robert 
Turner  In  the  room  and  killing  him.  On  ap- 
peal the  refusal  of  the  court  to  grant  Instruc- 
tions Nos.  l  and  2  asked  by  the  defendant 
Is  assigned  as  error.  These  Instruction  are 
88  follows:  "No  1.  The  court  instructs  the 
jury  for  the  defendant  that  malice  afore- 
thought Is  a  necessary  element  in  a  charge 
for  murder,  and  unless  you  believe  from  the 
evidence  in  this  case  beyond  all  reasonable 
doubt  that  the  defendant  Jno.  Burnett,  will- 
fully, unlawfully,  feloniously,  and  of  his 
malice  aforethought  shot  and  killed  Robert 
Turner,  then  you  must  acquit  the  defendant 
No.  2.  The  question  in  the  case  is  whether 
defendant  stood  near  the  window  on  the  gal- 
lery of  the  house  as  sworn  to  by  witnesses, 
and  with  his  malice  aforethought  shot  and 
killed  Robert  Turner,  and  If  there  is  a  rea- 
sonable doubt  as  to  whether  he  did  this  or 
not,  you  should  find  the  defendant  not  guilty." 

Clem  V.  Ratcllff,  for  appellant  Geo.  But- 
ler, Asst.  Atty.  Gen.,  for  the  State. 

CALHOON,  J.  It  was  error  to  refuse  In- 
structions Nos.  1  and  2  asked  by  the  defense. 
Every  one  charged  with  murder  Is  entitled  to 
have  the  jury  pass  on  whether  the  killing 
was  done  willfully,  feloniously,  and  of  his 
malice  aforethought  On  certain  facts,  the 
law  sometimes  presumes  malice,  but  these 
facts  must  exist  to  supply  it  and  the  jury 
alone  can  determine  these.  The  state  may 
explain  these,  if  it  chooses,  in  counter  charg- 
es, but  the  accused  is  none  the  less  entitled 
to  the  Instruction  that  It  must  exist 

Reversed  and  remanded. 


HAYES  v.  STATE.    (No.  13,136.) 

(Supreme  Court  of  Mississippi.    May  4,  1008.) 

Homicide— Evidence— iNSTBtrcnows. 

Where  on  a  trial  by  accused  for  the  murder 
of  his  stepchild,  about  seven  years  old,,  the  evi- 
dence showed  that  accused  had  punished  the 
child  who  ran  to  the  bouse  of  a  neighbor ;  tbat 
st  about  8  o'clock  at  night  accused  rode  over  on 
horseback  to  the  house  of  the  neighbor  and  took 
the  child  behind  him  and  started  for  home ;  and 
accused  testified  that  the  horse  became  fright- 
ened, that  he  struck  the  home,  that  It  reared 
causing  the  child  to  fall  to  the  ground  and  re- 
ceive injuries  from  which  it  died ;  and  that  ac- 
cused told  the  child  to  hold  to  the  saddle,  and 
the  state  showed  that  accused  had  stated  that 
he  would  not  allow  the  child  to  hold  on,  and 
that  he  was  to  blame  for  the  child's  death,  as 
he  could  have  prevented  the  occurrence  if  he  had 
allowed  the  child  to  hold  to  him ;  an  instruction 
that  if  accused  had  the  opportunity  of  preventing 
the  child  from  falling  and  instead  of  attempting 
to  prevent  the  fall  he  did  not  allow  the  child  to 
take  hold  of  the  saddle  or  himself,  and  delib- 
erately and  of  his  malice  aforethought  permitted 
the  child  to  be  killed,  intending  that  he  should 
be  killed,  accused  was  guilty,  was  reversible  er- 
ror. 

Appeal  from  Circuit  Court  Lincoln  Coun- 
ty; M.  H.  Wilkinson,  Judge. 


Ephriam  Hayes  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Accused  had  a  stepson  about  seven  years 
old  whom  he  had  given  a  whipping,  and  who 
had  run  away  to  the  house  of  a  neighbor. 
About  8  o'clock  at  night,  accused  rode  over 
on  horseback  to  the  neighbor's,  took  the  child 
behind  him,  and  started  in  the  direction  of 
home.  According  to  his  testimony,  the  horse 
became  frightened,  and  he  struck  the  horse 
and  it  reared,  causing  the  child  to  fall  to  the 
ground  and  strike  Its  head,  and  receive  the 
injuries  from  which  it  afterwards  died.  He 
further  testified  that  he  told  the  child  not 
to  hold  to  him,  but  to  hold  to  the  saddle. 
There  were  no  witnesses  to  the  occurrence. 
The  state's  theory  Is  that  the  defendant,  be- 
ing angry  with  the  child,  struck  him  in  the 
head,  or  knocked  him  from  the  horse,  or, 
when  the  horse  reared,  "would  not  allow  the 
child  to  hold  on,  and  they  Introduced  wit- 
nesses who  testify  that  accused  told  them 
that  he  would  not  allow  the  child  to  hold  on, 
and  that  he  was  to  blame  for  the  child's 
death,  as  he  could  have  prevented  the  oc- 
currence If  he  had  allowed  the  child  to  hold 
to  him. 

The  court  gave  the  following  Instruction 
for  the  state,  which  is  assigned  as  error: 
"Instruction  4.  The  court  further  Instructs 
the  Jury  for  the  state  that  even  though  you 
may  believe  from  the  evidence  that  the  horse 
threw  the  child,  and  that  in  this  way  he  re- 
ceived the  blow  that  caused  his  death,  yet 
If  the  jury  further  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  the 
defendant  had  the  power,  the  means,  and  op- 
portunity of  preventing  the  child  from  fall- 
ing, but  that  instead  of  attempting  to  so 
prevent  the  fall,  would  not  allow  the  child 
to  take  hold  of  the  saddle  or  of  himself  (the 
defendant),  and  willfully,  deliberately,  and 
of  his  malice  aforethought  suffered  and  per- 
mitted the  child  to  fall  and  be  killed,  in- 
tending that  he  should  thereby  be  so  killed, 
the  defendant  is  guilty  as  charged  In  the  In- 
dictment." 

A.  C.  &  J.  W.  McNalr,  for  appellant  Geo. 
Butler,  Asst  Atty.  Gen.,  for  the  State. 

CALHOON,  J.  Under  all  the  facts  of  this 
case  we  are  forced  to  say  that  the  fourth  In- 
struction given  for  the  state  is  manifestly  er- 
roneous. 

Reversed  and  remanded. 


MYERS  ft  KING  v.  COLEMAN.   (No.  13,091.) 

(Supreme  Court  of  Mississippi.   May  11,  1008.) 

Brokers— Commissions— Employment. 

Plaintiffs,  having  a  customer  for  certain 
real  estate,  approached  defendant,  and  inquired 
if  he  would  Bell  his  homestead,  and,  being  in- 
formed that  he  would,  procured  him  to  sign  a 
unilateral  contract  reciting  that  he  had  sold  to- 
the  purchaser  60  acres  oft  of  a  specified  Rubdi- 
I  vision  at  $1,700,  less  5  per  cent  commission. 
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Nothing  was  said  outside  of  this  memorandum 
as  to  commissions,  and  defendant,  after  ascer- 
taining that  his  wife  would  not  sign  the  deed, 
repudiated  the  contract  Plaintiffs  told  defend- 
ant that  it  was  a  cash  transaction,  and  that 
plaintiffs  would  be  ready  to  pay  him  the  money 
on  the  date  specified,  but  subsequently  desired 
that  he  allow  the  purchaser  to  put  in  improve- 
ments prior  to  that  time.  Held,  that  plaintiffs 
were  the  agents  of  the  purchaser,  and  not  of  de- 
fendant, and  were  not  entitled  to  recover  com- 
missions from  him. 

Appeal  from  Circuit  Court,  Clay  County; 
J.  T.  Dunn,  Judge. 

Action  by  Myers  &  King  against  A.  V.  Cole- 
man. Judgment  for  defendant,  and  plaintiffs 
appeal.  Affirmed. 

F.  G.  Barry,  for  appellants.  Fox  &  MeClel- 
lan,  for  appellee. 

CALHOON,  J.  This  Is  an  action  by  appel- 
lants to  recover  $85  of  commissions  from 
Coleman  which  they  aver  that  he  owes  them 
for  the  sale  of  certain  land  of  his  at  the  price 
of  $1,700 ;  their  commissions  being  5  per  cent 
of  the  amount  of  the  sale. 

It  Is  shown  by  the  testimony  of  the  appel- 
lants themselves  as  witnesses  that  the  fol- 
lowing are  the  facts:  The  written  contract 
Itself  Is  without  date,  but  was  made  after 
the  sale  Is  alleged  to  have  been  made.  The 
alleged  sale  occurred  on  some  day  between 
the  1st  and  the  10th  of  September,  1906,  and 
the  contract  on  which  recovery  is  sought  to 
be  had  Is  in  the  following  words,  eome  time 
subsequently  made:  "Witnesseth  that  A.  V. 
Coleman  has  this  day  sold  to  W.  T.  Rutlidge 
60  acres  off  of  the  south  side  of  N.  W.  %  of 
section  25 — 16—7  on  or  before  November  1st, 
1906,  at  $1,700.00  less  5  perct  com.  [Signed] 
A.  V.  Coleman."  This  is  all  of  it  and  Just  as 
produced — nobody  bound  but  Coleman — uni- 
lateral. This  written  contract,  Mr.  Myers 
testifies,  was  made  after  the  sale,  and  he 
states  that,  In  September,  a  Mr.  Rutlidge 
came  to  his  office  from  Indiana  and  was  look- 
ing up  a  site  for  a  home.  Mr.  Myers  told  him 
that  he  knew  of  a  place  he  thought  would 
suit  him  if  he  could  get  It  He  was  referring 
to  this  place  of  Coleman's.  Mr.  Myers  testi- 
fies that,  having  occasion  to  go  Into  Mr.  Cole- 
man's neighborhood,  on  that  same  day  he 
"ran  across"  Mr.  Coleman  and  asked  him  If 
he  would  sell  the  land,  and  he  said  "Yes," 
and  when  asked  what  he  would  take  for  it, 
finally  said  that  he  would  take  $1,700  for 
the  place.  Accordingly,  Myers  took  Rutlidge 
and  bis  wife  to  the  place,  and  Rutlidge  ex- 
pressed himself  as  very  well  satisfied,  as  did 
Mrs.  Rutlidge,  and  so  Myers  told  Coleman, 
who  promised  to  come  over  to  town  the  next 
day  or  the  day  after  the  next  Myers  testi- 
fies that  Coleman  did  come  over,  and  that  he 
told  him  that  he  had  sold  his  place,  and  he 
said  It  was  all  right  and  the  contract  here- 
inbefore shown  was  written  and  signed ;  My- 
ers telling  him  that:  "We  had  better  have  a 
little  writing  to  show  the  sale."  And  Myers 
says  he  told  him  that  Rutlidge  and  his  wife 
had  gone  back  home,  meaning  to  Indiana,  It 


la  nowhere  suggested  that,  beyond  the  sign- 
ing of  the  contract  Coleman  ever  promised 
to  pay  any  commissions,  and  it  is  plain  that 
Myers  &  King  were,  up  to  that  time,  acting 
purely  and  simply  as  the  agents  of  Rutlidge, 
who  wanted  to  buy  the  property.  Mr.  Myers 
further  testifies  that,  about  two  weeks  after 
that  contract  was  signed,  Coleman  came  to 
his  office  and  said:  "This  sale  is  cash,  I  sup- 
pose." To  which  Myers  answered:  "Certain- 
ly." And  then  Myers  said  to  Coleman:  "The 
parties  are  expecting  to  want  to  do  some  im- 
provements, and  he  didn't  say  anything 
against  it"  Subsequently,  after  Myers  & 
King  had  received  a  letter  from  Rutlidge, 
Myers  or  King  spoke  to  Coleman  in  regard 
to  improvements,  and  the  witness  says,  "There 
he  kicked  out  of  harness  entirely  (meaning 
Coleman)."  And  then  Coleman  said  that  his 
wife  would  not  sign  the  deed,  and  he  could 
not  sell  it  Myers  testifies  that  he  believes 
Rutlidge  was  prepared  and  willing  to  carry 
out  his  contract  No  money  was  ever  ten- 
dered to  Coleman.  There  is  no  other  evi- 
dence showing  that  Rutlidge  was  willing  to 
pay  the  cash  and  carry  out  the  contract,  ex- 
cept that  Mr.  Myers  supposes  he  would. 

Mr.  King  testifies  that,  a  week  or  10  days 
after  Rutlidge  had  gone  home  to  Indiana,  he 
told  Coleman  that  a  letter  from  Rutlidge  said 
that  he  wanted  to  make  some  improvements 
on  the  place  before  his  family  came  South, 
to  which  Coleman  answered  that  he  didn't 
know  whether  he  wanted  the  improvements 
on  it  or  not,  and  King  told  him  it  wouldn't 
do  any  harm  to  improve  the  place,  and  Cole- 
man then  said :  "  'Well,  you  know  this  place 
was  sold  for  cash,'  and  I  said,  'Yes,  I  know 
it  was  sold  for  cash.  The  contract  will  be 
completed  so  far  as  the  money  is  concerned' " 
And  then  Mr.  King  testifies  that,  about  a 
week  after  that  Coleman  came  to  the  office 
and  seemed  Indifferent  about  the  sale,  and 
finally  said:  "I  don't  believe  I  want  to  sell 
It"  Mr.  King  then  told  him  that  his  firm 
would  make  him  sell  It  He  testifies  further 
thus:  "Q.  State  whether  you  were  ready  and 
able  to  carry  out  your  part  of  the  contract 
for  the  amount  of  $1,700?  A.  Yes,  sir."  And 
further  he  told  Coleman  that  it  was  a  cash 
transaction,  and  that  whenever  Coleman  was 
ready  to  make  the  deed,  which  was  not  to  be 
later  than  the  1st  of  November,  which  gave 
him  time  to  get  his  crop  off,  the  firm  of  Myers 
&  King  would  be  ready  to  pay  him  his  money ; 
and  Mr.  King  testifies  that  on  the  1st  of 
November  his  firm  was  ready  to  pay  him  the 
money. 

The  land  to  be  sold  was  Coleman's  home- 
stead on  which  he  and  his  wife  lived  There 
was  never  any  demand  for  deed  or  tender 
to  Coleman  of  the  purchase  price  of  the  land. 
Five  per  cent  of  the  amount  of  the  sale  price 
was  the  usual  commission  to  be  charged,  as 
is  shown  by  the  testimony.  Outside  of  the 
written  unilateral  contract,  there  was  never 
any  reference  to  commissions  In  any  conversa- 
tion, and,  unless  that  contract  shows  it  there 
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was  no  obligation  on  the  part  of  Coleman  to 
pay  any  commissions  whatever.  It  seems  to 
us,  on  the  facta,  that  the  services  were  ren- 
dered to  Rutlldge,  and  not  to  Coleman.  Cole- 
man was  quiescent  He  was  approached  by 
the  brokers  to  know  if  he  would  sell,  and  he 
signed  the  written  contract,  which  Imports  at 
most  that  he  would  accept  (1,700,  less  5  per 
cent  commission,  and  so  It  appears  that  Rut- 
lldge, if  anybody,  was  to  pay  the  commissions 
to  the  brokers.  It  appears  that  no  money 
was  tendered  to  Coleman,  although  the  trans- 
action was  to  be  for  cash.  It  also  seems  to 
us  that  there  was  a  change  In  the  offer  of 
Myers  &  King,  for  their  man  Rutlldge,  In 
that  Rutlldge  wanted  to  put  improvements 
on  the  place  while  Coleman  occupied  it  On 
the  facts  there  Is  no  liability. 
Affirmed. 


SCOTT  v.  STATE.   (No.  13,186.) 
{Supreme  Court  of  Mississippi.   May  4,  1908.) 

1.  Witnesses— Impeachment— Pbooj  of  Con- 
tradictory Statement. 

Accused,  desiring  to  contradict  «a  witness 
for  the  state  by  proving  that  he  had  testified  dif- 
ferently at  the  committing  trial,  as  shown  by 
the  certificate  of  the  examining  magistrate,  must 
not  otter  the  entire  testimony  taken  down  by  the 
magistrate,  but  must  limit  the  testimony  to  that 
of  the  witness  sought  to  be  impeached. 

2.  Same— Examining  Trial  —  Preservation 
or  Testimony— Statutes. 

Because  of  the  failure  of  the  Legislature 
to  enact  section  1468  of  the  Dummy  Code,  and 
because  of  the  omission  from  Code  1906  of  Code 
1892,  |  1463,  requiring  a  justice  of  the  peace  to 
reduce  the  testimony  of  witnesses  on  the  com- 
mitting trial,  there  is  no  authority  for  any  jus- 
tice of  the  peace  or  other  conservator  of  the 
peace  to  reduce  to  writing  the  testimony  of  the 
witnesses  and  certify  it  to  the  circuit  court  and 
the  transcript  of  a  justice  of  the  peace  is  in- 
competent for  the  purpose  of  impeaching  a  wit- 
ness at  the  trial  in  the  circuit  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  8  1276.] 

Appeal  from  Circuit  Court,  Claiborne 
County;  John  N.  Bush,  Judge. 

John  Scott  Jr.,  was  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

The  principal  witness  for  the  state  Is  one 
Howard  Thomas,  who  was  an  eyewitness  to 
the  homicide.  The  defense  sought  to  con- 
tradict this  witness  by  Introducing  the  entire 
record  from  the  Justice's  court  In  order 
to  show  that  Thomas  testified  differently  at 
the  committal  trial.  The  court  refused  to 
admit  the  record  of  the  Justice's  court  The 
record  shows  that  other  witnesses  than 
Thomas  testified  at  the  committal  trial,  and 
that  some  of  these  other  witnesses  did  not 
testify  at  the  trial  in  the  circuit  court  The 
court  did  not  refuse  to  permit  the  defendant 
to  Impeach  the  testimony  of  Thomas  by  prov- 
ing what  he  did  swear  at  the  committal 
trial,  nor  did  the  court  restrict  the  cross-ex- 
amination of  the  witness.    Another  objec- 


tion raised  by  the  state  to  the  Introduction 
of  the  record  from  the  justice's  court  Is  that 
there  is  no  warrant  of  law,  under  the  Code  of 
1906,  for  a  justice  of  the  peace  to  take  down 
the  evidence  of  witnesses  in  a  committing 
trial. 

R,  B.  Anderson,  for  appellant  R.  V. 
Fletcher,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C  J.  If  the  appellant  had 
desired  to  contradict  the  witness  Howard 
Thomas  by  the  production  of  his  testimony 
as  taken  down  before  the  magistrate,  he 
should  not  then  have  offered  the  entire  tes- 
timony of  all  the  other  witnesses  taken  down 
by  the  magistrate,  for  the  reason  that  there 
were  other  witnesses  whose  testimony  was 
taken  down  by  the  magistrate  who  were  not 
offered  as  witnesses  In  the  circuit  court  at 
all.  This  would  be  so  if  there  was  now  any 
law  authorizing  magistrates  to  take  down 
testimony;  but  what* is  conclusive  against 
the  competency  of  the  pretended  transcript 
sent  up  by  the  magistrate  is  that  there  Is 
not  now  any  law,  owing  to  the  folly  of  the 
Legislature  of  1904  in  refusing  to  enact  sec- 
tion 1463  of  the  Dummy  Code,  and  also  In 
omitting  absolutely  section  1463  of  the  An- 
notated Code  of  1892,  allowing  or  requiring 
a  justice  of  the  peace  to  reduce  to  writing 
the  testimony  of  witnesses  on  a  committing 
trial.  This  most  extraordinary  failure  on 
the  part  of  the  Legislature  to  enact  either 
the  provision  of  the  Dummy  Code  or  section 
1463  of  the  Code  of  1892  has  resulted  in  this 
condition  of  the  law,  so  that  there  is  not 
now  any  authority  by  law  for  any  justice  of 
the  peace  or  other  conservator  of  the  peace 
to  take  down  the  testimony  of  the  witness- 
es in  writing  and  certify  It  up  to  the  cir- 
cuit court  Consequently  the  transcript  of 
the  Justice  of  the  peace  here  was  incompe- 
tent for  that  reason,  without  regard  to  any 
other  reason. 

The  attention  of  the  next  session  of  the 
Legislature  is  now  and  here  called  to  this 
omission,  In  order  that  they  may  enact  sec- 
tion 1463  of  the  Dummy  Code  on  the  subject 
or,  at  all  events,  some  statute  that  does,  prop- 
erly cover  the  ground. 

The  word  "confession'*  In  section  1463 
of  the  Dummy  Code  is  a  clerical  error.  It 
should  have  been  "statement"  The  language 
of  the  said  Dummy  section — "and  also  the 
substance  of  the  material  testimony  of  all 
the  witnesses  examined,  Including  the  accus- 
ed, If  he  chooses  to  testify" — was  framed 
by  the  commissioners  of  the  Code  of  1906 
In  view  of  what  is  said  In  the  case  of  Steele 
v.  State,  76  Miss.  387,  24  South.  910,  which 
case  points  out  the  anachronism  of  taking 
the  "voluntary  confession"  o*  the  accused, 
since  the  accused  has  been  permitted  to  testi- 
fy, by  the  act  of  February,  1886,  in  bis  own 
behalf. 

Affirmed. 
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GREEN  v.  STATE    (No.  13,239.) 
(Supreme  Court  of  Mississippi.    May  4,  1906.) 
Homicide  —  Mubdeb  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  not  to  justify  a  conviction  of 
murder. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; M.  H.  Wilkinson,  Judge. 

Allen  Green  was  convicted  of  murder  of 
his  wife,  and  he  appeals.  Reversed  and  re- 
manded. 

There  were  no  witnesses  to  the  tragedy. 
Accused  testified  that  after  he  and  his  wife 
had  retired  they  heard  a  noise  among  the 
chickens  and  he  loaded  his  gun  and  started 
out,  when  it  was  discharged  'by  accident  and 
struck  his  wife,  causing  her  death  almost  in- 
stantly. Accused  went  at  once  to  the  home 
of  his  parents  nearby  and  Informed  them  of 
what  had  occurred.  The  state's  theory  was 
that  It  was  a  diabolical  murder. 

Torrey  &  Logan  and  L.  L.  Posey,  for  appel- 
lant R.  V.  Fletcher,  Atty.  Gen.,  for  the 
Stata 

MATES,  J.  A  close  examination  of  this 
record  leaves  in  our  minds  such  grave  doubt 
as  to  the  guilt  of  appellant  that  we  feel  com- 
pelled to  reverse  and  remand. 


TREEN  v.  STATE.    (No.  13,200.) 

(Supreme  Court  of  Mississippi.    May  4,  1008.) 

Counties— Oontbact  with  Supebvisob— In- 
dictment— Sufficiency. 

Under  Code  1908,  f  1305,  providing  that 
any  public  officer  interested  in  any  contract  with 
a  county,  authorised  by  any  order  made  by  any 
board  of  which  he  may  be  a  member,  shall  be 
guilty  of  a  misdemeanor,  an  indictment  of  a 
member  of  the  board  of  supervisors,  charging 
that  he  unlawfully -contracted  with  the  board, 
while  he  was  a  member  thereof  by  order  passed 
by  said  board  by  which  he  was  employed,  as  in- 
spector of  the  work  of  constructing  a  court- 
house, under  which  he  was  to  receive  a  certain 
monthly  salary,  is  insufficient,  where  there  is  no 
charge  that  he  knew  that  any  such  order  was 
made,  and  that  he  in  any  way  procured  it  to  be 
made  or  accepted  it  as  placed  upon  the  minutes 
or  In  any  way  received  any  benefit  from  it  or 
made  any  claim  under  it. 

Appeal  from  Circuit  Court,  Lamar  County ; 
W.  H.  Cook,  Judge. 

J.  W.  Treer  was  convicted  of  entering  into 
an  unlawful  contract  with  a  board  of  super- 
visors of  which  he  was  a  member,  and  ap- 
peals.  Reversed  and  remanded. 

C.  G.  Mnyson,  for  appellant,  cites:  Jesse 
v.  State,  28  Miss.  100;  Harrington  v.  State, 
54  Miss.  490;  Sullivan  v.  State,  G7  Miss.  346, 
7  South.  275;  Rawls  v.  State,  70  Miss.  739, 
12  South.  584;  State  v.  Bardwell,  72  Miss. 
535.  18  South.  377 ;  Avant  v.  State,  71  Miss. 
78,  13  South.  881. 

Geo.  Butler,  Asst  Atty.  Gen.,  for  the  State, 
cites:  Beebe  v.  Sullivan  Co.  Supervisors,  64 
Hun,  377,  19  N.  Y.  Supp.  620;  Goodrich  v. 


City  of  Watervllle,  88  Me.  39,  83  Atl.  659; 
Smith  v.  City  of  Albany,  61  N.  T.  444;  City 
of  Ft.  Wayne  v.  Rosenthal,  75  Ind.  156,  39  Am. 
Rep.  127;  Tippecanoe  County  v.  Mitchell,  131 
Ind.  370,  30  N.  E.  409,  15  L.  R.  A.  520;  15- 
A.  &  E.  Ency.  Law,  976;  Funderburk  v. 
State,  75  Miss.  20,  21  South.  65a 

CALHOON,  J.  Appellant  was  tried  and 
convicted  under  an  Indictment  which  charges 
as  follows:  "That  J.  W.  Tree*  In  said  county, 
on  the  1st  day  of  January,  A.  D.  1907,  was  a 
member  of  the  board  of  supervisors  of  said, 
county,  having  been  chosen  as  a  member  of 
said  board  for  beat  or  district  No.  1,  thereof, 

for  the  term  beginning  on  the  day  of 

April,  A.  D.  1904,  and  ending  on  the  first 
Monday  In  January,  A.  D.  1908,  and  while- 
being  such  member  of  said  board  of  super- 
visors, did  unlawfully  contract  with  said 
board  of  supervisors  while  he  was  a  member 
thereof,  by  order  passed  by  said  board,  by 
which  said  contract  the  said  J.  W.  Treen  was 
then  and  there  employed  as  inspector  of  the 
work  of  construction  of  the  courthouse  then 
in  course  of  construction,  In  and  for  said 
county,  for  which  services  J.  W.  Treen  was 
to  receive  the  sum  of  $50  from  said  county, 
per  month,  against  the  peace  and  dignity  of 
the  state  of  Mississippi."  This  Indictment 
was  demurred  to,  and  the  demurrer  over- 
ruled, which  brings  up  the  question  as  to 
whether  it  charges  the  violation  of  any  law 
of  the  state.  This  instrument  is  based  on 
section  1305,  Code  1906,  which  is  in  the  fol- 
lowing words:  "1305.  (1229)  The  same;  not 
to  be  interested  In  public  contracts. — If  any 
public  officer  or  member  of  the  Legislature,  or 
any  officer,  or  any  purchasing  board  of  pub- 
lic contracts,  shall  be  interested,  directly  or 
indirectly,  In  any  contract  with  the  state,  or 
a  district,  county,  city,  town,  or  village  there- 
of, authorized  by  any  law  passed  or  order 
made  by  any  board  of  which  he  may  be  or 
may  have  been  a  member,  during  the  term 
for  which  he  shall  have  been  chosen,  or  with- 
in one  year  after  the  expiration  of  such  term, 
he  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  fined  a  sum  equal  to  double  the  value  of 
the  contract,  or  imprisoned  in  the  county  jail 
not  less  than  one  month  nor  more  than  one 
year."  Section  109  of  the  Constitution  of 
our  state  Is  in  the  following  words:  "Sec 
109.  No  public  officer  or  member  of  the 
Legislature  shall  be  interested,  directly  or  In- 
directly, In  any  contract  with  the  state,  or 
any  district,  county,  city,  or  town  thereof, 
authorized  by  any  law  passed  or  order  made 
by  any  board  of  which  he  may  be  or  may  have 
been  a  member,  during  the  term  for  which  he 
shall  have  been  chosen  or  within  one  year 
after  the  expiration  of  such  term." 

In  the  present  inquiry  It  is  also  convenient 
and  proper  to  set  out  section  813,  Code  1906, 
which  Is  as  follows:  "313.  (294)  Shall  re- 
model, repair,  and  erect  courthouse  and  jail 
when  necessary. — If  a  new  courthouse  or  jail 
shall  be  required  In  any  county,  or  If  the 
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courthouse  or  jail  shall  need  remodeling,  en- 
larging, or  repairing,  the  board  of  super- 
visors shall  determine  the  material,  the  di- 
mensions and  the  plan  thereof,  and  may  make 
the  necessary  contracts  for  the  erection,  re- 
modeling, enlarging,  or  repairing  thereof,  and 
for  furnishing  the  materials,  and  may  appoint 
one  or  more  commissioners  to  superintend  the 
work  as  it  progresses,  who  shall  take  care 
that  the  proper  materials  are  furnished,  and 
the  work  faithfully  performed  according  to 
contract,  and  who  for  their  services,  shall  re- 
wive  a  reasonable  compensation.  See  sections 
831,  361,  363."  Section  2195,  Code  1006,  reads 
as  follows:  "2105.  (2010)  The  same;  pay  for 
-extraordinary  services. — Bach  member  of  the 
board  of  supervisors  shall,  In  addition  to  the 
■compensation  prescribed  in  the  preceding  sec- 
tion, be  entitled  to  receive  three  dollars  per 
day  for  the  number  of  days  actually  served  by 
"bim  In  Inspecting  the  public  roads,  as  required 
by  law,  and  each  member  shall  further  be  en- 
titled to  receive  three  dollars  a  day  foi  each 
day  occupied  as  members  of  a  committee  to 
view  and  lay  out  public  roads,  and  to  Inspect 
and  accept  bridges  built  and  other  work  done 
for  the  county  by  contracts,  and  while  en- 
gaged officially  In  assessing  damages  to  any 
person  by  the  laying  out  or  changing  of  public 
roads,  but  not  exceeding  one  hundred  dollars 
a  year  for  all  such  last  named  services;  but 
In  counties  having  more  than  twenty  thou- 
sand inhabitants,  where  the  board  works  the 
public  roads  with  the  county  convicts,  or  by 
contract,  or  both,  there  being  no  road  com- 
missioner, each  member  shall  be  entitled  to 
receive  three  dollars  each  per  day  for  the  num- 
ber of  days  actually  served  by  him,  under  the 
regulations  of  the  board,  In  supervising  the 
custody  and  care  of  the  convicts  and  the  work 
done  by  them  while  In  his  district,  and  not 
exceeding  two  hundred  dollars  a  year  for  all 
the  extraordinary  services  provided  for  In 
this  section." 

In  support  of  his  proposition  that  the  em- 
ployment charged  in  the  Indictment  was  vio- 
lative of  no  law  or  public  policy,  these  stat- 
utory and  constitutional  provisions  are  refer- 
red to  hi  a  very  strong  brief  of  counsel  for 
appellant.  We  have  set  them  out  in  full  in 
order  to  show  the  basis  for  an  Interesting 
question.  Counsel  re- enforces  his  argument 
on  the  face  of  these  laws  calling  attention  to 
the  fact  that  the  real  evil  to  be  remedied  was 
the  many  frauds  designed  and  effected  In  the 
allowance  of  public  contracts  for  purchases 
and  for  buildings  which  characterized  the  re- 
construction times  and  which  antedated  the 
Constitution  and  the  statutes.  He  also  calls 
attention  to  the  fact  that,  previous  to  1871, 
there  was  no  express  prohibition  in  the  law 
against  any  public  officer  having  Interest  In  a 
public  contract  awarded  by  a  tribunal  of 
which  he  was  a  member.  He  also  refers  to 
the  fact  of  the  Introduction  of  a  bill,  In  1871, 
in  the  House  of  Representatives,  to  prevent 
fraudulent  letting  of  contracts,  and  Its  favor- 
able report  by  the  committee  and  its  passage, 


subsequently  becoming  sections  1300-1303  of 
the  Code  of  1871,  showing,  as  counsel  thinks, 
the  manifest  Intention  to  prevent  such  fraudu- 
lent contracts  as  were  enumerated  In  the  stat- 
ute, meaning  such  contracts  as  were  of  a  sim- 
ilar nature.  He  also  calls  attention  to  the 
fact  that  section  313,  Code  1006,  provides  for 
the  appointment  of  commissioners  to  super- 
vise a  public  contract  during  construction,  and 
to  section  863,  providing  for  inspection  and 
acceptance  by  a  committee  of  the  whole  board 
before  final  payment,  and  section  2105,  al- 
lowing compensation.  He  also  stresses  the 
fact  that  an  employment  of  one  of  the  mem- 
bers to  give  his  whole  time  to  the  Inspection 
gave  the  member  no  interest  whatever  in  the 
contract  of  construction,  but  would  be  a  wise 
measure  to  insure  proper  workmanship  and 
proper  materials.  He  thinks  such  employ- 
ment similar  to  that  expressly  authorized  by 
section  2105,  Code  1006,  authorizing  extra 
payment  to  members  of  the  board  selected  "to 
view  and  lay  out  public  roads,  to  inspect  and 
accept  bridges  and  other  work  done  for  the 
county  by  contract";  and  also,  as  kindred, 
he  cites  section  4467,  Code  1008,  in  reference 
to  compensation  to  a  member,  of  $20  per 
annum  where  a  road  commissioner  is  employ- 
ed, and  $50  per  annum  where  no  commission- 
er Is  employed.  He  also  insists  that  it  Is 
very  pertinent  to  his  argument  to  consider 
that  the  Legislature  of  1000,  in  full  view  of 
section  1220,  Ann.  Code  1802,  In  creating  the 
commission  to  build  the  capitol,  saw  fit  to 
expressly  prohibit  any  member  of  their  body 
from  serving  on  that  commission,  which  It 
does  in  section  15,  c.  55,  of  that  act  (page  63, 
of  the  Pamphlet  Acts  of  1900),  and  he  argues 
that  If  section  1220,  Ann.  Code  1802,  prohibit- 
ed this,  then  section  15  of  the  act  was  a  mere 
superfluity.  Where  we  have  cited  the  Code 
of  1006,  It  will  be  found  that  the  section  cor- 
responds to  a  section  of  the  Code  of  1892. 
These  matters  are  referred  to  as  evolving  a 
very  Interesting  question  which  Is  at  the  basis 
of  this  whole  proceeding,  If  It  be  assumed 
that  there  was  legal  ground  upon  which  this 
prosecution  could  be  rested;  but  we  will  not 
suppose  that  the  basis  was  there,  and,  assum- 
ing that  the  appointment  of  Treen  by  the 
board  was,  because  of  his  relation  to  the 
board,  absolutely  void  and  unenforceable  un- 
der the  authorities  produced  by  the  learned 
Assistant  Attorney  General  In  his  brief,  as 
well  as  under  the  case  of  Board  v.  Arrighi,  54 
Miss.  668,  the  question  still  remains  whether 
the  indictment  In  this  case  is  valid.  We  do 
not  think  it  is.  There  is  no  charge  in  it  that 
the  appellee  knew  that  any  such  order  was 
made,  or  that  he  in  any  way  procured  It  to 
be  made,  or  that  he  In  any  way  accepted  It  as 
placed  upon  the  minutes,  or  that  he  In  any 
way  received  any  benefit  from  It  or  made  any 
claim  under  it.  It  cannot  be  true,  under  our 
Constitution  and  laws,  that  one  can  be  indict- 
ed by  the  grand  Jury  because  a  board  of  su- 
pervisors or  other  legislative  body  saw  fit 
to  appoint  him  to  discharge  functions,  when 
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he  was  not  privy  to  the  proceeding  or  had  no 
knowledge  of  it.  The  indictment  must  charge 
some  complicity  in  setting  (rat  the  crime  of 
entering  Into  an  unlawful  contract.  The  mere 
order  could  not  become  a  contract  without 
his  procurement  or  consent  and  acceptance  of 
benefit. 

We  therefore  think  that  the  demurrer  to 
the  indictment  should  have  been  sustained, 
and  the  case  is  reversed  and  remanded. 


ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 

ORGAN  POWER  CO.    (No.  13,291.) 

(Supreme  Court  of  Mississippi.    May  4,  1908.) 

Evidence— Judicial  Notice— Carriers— Mis- 
deli  vest  or  Goods— Freight  Bili^-Con- 

STRUCTIOR  "O  N." 

A  bill  of  lading  declared  that,  if  the  word 
"order"  was  written  thereon  immediately  before 
or  after  the  name  of  the  party  to  whose  order 
the  property  was  consigned,  the  surrender  of  the 
bill  of  lading,  properly  indorsed,  should  be  re- 
quired before  delivery  of  the  property.  An 
organ  blower  was  shipped  by  plaintiff  under  a 
bill  of  lading,  reciting:  "Consigned  to  Organ 
Power  Company,  P.  R.  M.  Co.  Notify  Patton- 
Rubush  Music  Company.  Via  Merchants  Dis- 
patch." The' freight  bill  contained  the  follow- 
ing: "Consignee  Organ  Power  Company,  O  N 
Patton-Rubush  M.  House."  Held,  that  the 
court  would  take  judicial  notice  that  the  letters 
"O  N"  signified  "order  notify,"  and  that  the 
carrier  was  therefore  chargeable  as  for  a  misde- 
livery in  delivering  the  blower  to  the  person  to 
be  notified  without  surrender  of  the  bill  of  lad- 
ing and  payment  of  the  draft  thereto  attached. 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  R.  F.  Cochran,  Judge. 

Action  by  the  Organ  Power  Company 
against  the  Alabama  Great  Southern  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

This  Is  a  suit  instituted  in  the  circuit  court 
by  the  Organ  Power  Company  against  the 
Alabama  Great  Southern  Railroad  Company 
to  recover  the  value  of  an  organ  blower  al- 
leged to  have  been  wrongfully  delivered  by 
the  railroad  company.  The  declaration  alleg- 
es that  the  Organ  Power  Company  delivered 
to  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  at  Hartford,  Conn.,  an 
organ  blower  for  carriage  to  Meridian,  Miss., 
via  the  Alabama  Great  Southern  Railroad 
Company;  that  the  former  railroad  company 
Issued  to  plaintiff  its  through  bill  of  lading 
consigned  to  plaintiff  as  consignee  at  Meridi- 
an, Miss.,  with  instructions  to  notify  Patton- 
Rubush  Music  Company;  that  the  plaintiff 
attached  said  bill  of  lading  to  a  draft  and 
forwarded  same  for  collection;  that  said 
draft  was  not  paid,  and  the  bill  of  lading 
was  returned  to  plaintiff;  that  the  blower 
arrived  at  Its  destination  over  defendant's 
railroad;  that  the  defendant  railroad  com- 
pany did  not  deliver  the  blower  to  plain- 
tiff or  its  order,  but  delivered  It  to  anoth- 
er party,  contrary  to  plaintiff's  instructions 
(I.  e.,  to  the  Patton-Rubush  Music  Compa- 
ny upon  payment  of  freight,  the  draft  re- 
maining unpaid).    The  bill  of  lading,  called 


by  defendant  ""the  memorandum  acknowledg- 
ment," is  as  follows:  "Consigned  to  Organ 
Power  Company,  P.  R.  M.  Co.  Notify  Pat- 
ton-Rubush Music  Company.  Via  Merchants' 
Dispatch."  On  the  back  of  the  bill  of  lad- 
ing are  the  following  words:  "If  the  word 
'order*  Is  written  hereon  Immediately  before 
or  after  the  name  of  the  party  to  whose  order 
the  property  is  consigned,  without  any  condi- 
tion or  limitation  other  than  the  name  of  a 
party  to  be  notified  of  the  arrival  of  the  prop- 
erty, the  surrender  of  this  bill  of  lading, 
properly  Indorsed,  shall  be  required  before 
the  delivery  of  the  property  at  destination. 
If  any  other  than  the  aforesaid  form  of  con- 
signment Is  used  herein,  the  said  property 
may,  at  the  option  of  the  carrier,  be  delivered 
without  requiring  the  production  or  surren- 
der of  this  bill  of  lading."  The  freight  bill 
contained  the  following:  "Consignee  Organ 
Power  Company,  O  N  Patton-Rubush  M. 
House."  The  court  granted  a  peremptory  in- 
struction for  the  plaintiff  and  refused  a  per- 
emptory instruction  for  the  defendant,  and 
this  appeal  is  prosecuted. 

On  appeal  two  questions  are  presented  in 
the  assignment  of  errors :  First,  as  to  wheth- 
er the  court  below  erred  In  admitting  in  evi- 
dence the  so-called  bill  of  lading,  marked 
"Exhibit  A,"  to  the  declaration.  On  the  face 
of  this  instrument  Itself  the  following  ap- 
pears: "This  is  not  the  original  bill  of  lad- 
ing nor  a  copy  or  duplicate  covering  the  prop- 
erty named  hereon.  It  Is  Intended  solely  for 
filing  or  record,  as  a  memorandum  acknowl- 
edgment that  a  bill  of  lading  has  been  is- 
sued." The  second  question  presented  is 
whether  or  not  the  delivery  by  the  defendant 
railroad  company  to  the  Patton-Rubush  Mu- 
sic Company  was  not  a  proper  delivery  and 
did  not  relieve  the  defendant  of  any  liability 
to  the  plaintiff. 

Bozeman  &  Fewell,  for  appellant  Hall, 
Hall  &  Jacobson,  for  appellee. 

WHITFIELD,  C.  J.  Learned  counsel  for 
the  appellant  practically  concede  that,  If 
this  was  an  "order  notify"  shipment,  then 
the  judgment  is  correct  We  think  that  is 
just  the  kind  of  shipment  it  is.  The  testi- 
mony sufficiently  shows  this.  On  the  face  of 
the  freight  bill  these  words  appear:  "Con- 
signee, Organ  Power  Company,  O  N  Patton- 
Rubush  M.  House."  These  letters  "O  N"  are 
universally  understood  to  signify  "order  no- 
tify." This  court  must  know,  on  reading 
them,  what  everybody  knows  they  mean. 
Learned  counsel  say  that  in  what  they  call 
the  "memorandum  acknowledgment"  the  cap- 
ital letters  "P.  R.  M-  Co."  must  mean  "Pat- 
ton-Rubush Music  Company."  Why  must 
they  mean  that?  Why,  because  the  entire 
context  of  the  instrument  shows  that  Pre- 
cisely in  the  same  way,  the  entire  context  in 
the  freight  bill  shows  that  the  letters  "O  N" 
mean  order  notify. 

Being,  therefore,  a  shipment  of  the  order 
notify  kind— that  is  to  say,  a  shipment  where- 
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In  the  consignor  consigns  the  thing  to  him- 
self to  be  delivered,  on  his  order,  npon  the 
surrender  of  the  bill  of  lading  by  the  party 
to  be  notified — the  Judgment  Is  correct,  and 
it  is  affirmed. 


RICE  et  aL  v.  PATTERSON.  (No.  12,771.) 
(Snpreme  Court  of  Mississippi.   May  11,  1908.) 

1.  Ple a  d  i  n q — Pleas  in  Bab— Effect. 

Where,  in  an  action  against  a  firm,  defend- 
ants filed  a  plea  styled  "plea  in  abatement,"  in 
which  they  alleged  that  the  undertakings  men- 
tioned in  the  declaration,  if  any,  were  made,  not 
by  defendants'  firm,  but  by  a  corporation  of  the 
same  name,  which  at  the  time  of  suit  "was  and 
still  is  in  existence  within  the  jurisdiction  of 
the  court,"  and  a  further  plea  by  one  of  the  de- 
fendants that  the  stock  held  by  him  in  the  cor- 
poration was  transferred  more  than  a  year  next 
preceding  the  commencement  of  the  action,  and 
that  he  was  not  liable  for  the  debts  of  the  cor- 
poration contracted  during  his  ownership  of  the 
stock,  such  pleas  were  not  pleas  in  abatement, 
but  pleas  in  bar,  which,  if  valid  for  any  purpose, 
amounted  merely  to  the  general  issue. 

2.  Save— Pleas— Join  deb. 

While  Ann.  Code  1892,  §  682,  authorizes  sev- 
eral pleas  in  abatement  to  be  joined,  and  section 
683  permits  several  pleas  in  bar  to  be  pleaded 
together,  section  684  prohibits  the  joinder  of 
pleaa  in  bar  and  pleas  in  abatement. 

3.  Partnership  —  Actions  Against  Firm  — 
Defenses— In  corporation— Pleading. 

In  a  suit  against  a  firm  for  goods  sold,  a 
plea  alleging  that  the  firm  had  been  merged  into 
a  corporation,  failing  to  allege  when  the  corpora- 
tion was  organised,  whether  before  or  after  the 
debt  sued  on  was  contracted,  was  fatally  defect- 
ive. 

4.  Same — Construction. 

In  an  action  against  a  firm  for  goods  sold, 
a  plea  alleging  that  the  undertakings  alleged  in 
the  declaration,  if  any,  were  made  by  a  corpora- 
tion which  succeeded  the  firm,  in  existence  at 
the  commencement  of  the  suit,  etc.,  was  demur- 
rable for  failure  to  exclude  the  idea  that  de- 
fendants as  individuals  might  owe  the  debt. 

5.  Same — Liability  op  Partner. 

In  an  action  against  a  firm  for  goods  sold, 
a  plea  by  one  of  the  partners,  alleging  that  the 
firm  had  been  succeeded  by  a  corporation,  and 
that  the  stock  held  by  such  defendant  had  been 
transferred  by  him  more  than  a  year  next  pre- 
ceding the  commencement  of  the  action,  and  that 
he  was  not  liable  for  the  debts  of  the  corporation 
contracted  during  the  ownership  of  the  stock, 
stated  no  defense. 

6.  Same— Firm  Debt— Notice  of  Incorpora-  • 
tton. 

A  firm  cannot  avoid  liability  as  such  for 
goods  bought  by  persons  in  charge  thereof  be- 
cause they  have  become  incorporated,  where  the 
seller  at  the  time  of  the  sale  has  no  actual  no- 
tice of  the  change  into  a  corporation  nor  con- 
structive notice  by  the  recordation  of  the  char- 
ter in  the  office  of  the  chancery  clerk  of  the 
county  where  the  corporation  did  business. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; R.  L.  Bullard,  Judge. 

Action  by  L.  P.  Rice  and  others  against  J. 
W.  Patterson  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Reversed 
and  remanded. 

I.  P.  Touchstone,  for  appellants. 

CALHOON,  J.  Rice  &  Co.  filed  on  July  17, 
1905 — note  the  date— a  valid  declaration  for 


goods  sold,  against  Patterson,  Tyrone  &  Co., 
averring  that  that  firm  was  composed  of  J. 
W.  Patterson,  M.  C.  Tyrone,  and  O.  C.  Lup- 
er.  Process  was  Issued  against  these  parties 
defendant  and  duly  served.  The  account 
sued  on  by  the  declaration  was  duly  sworn 
to  as  Just,  true,  and  correct,  and  wholly  un- 
paid. The  affidavit  to  this  account  was  made 
June  28,  1906,  and  the  account  shows  that 
the  goods  were  sold  In  three  different  sales, 
one  of  April  11th,  another  of  May  2d,  and  an- 
other of  May  28tb,  all  in  the  year  1904.  On 
October  2,  1905,  the  defendants  filed  a  gen- 
eral issue  plea.  Contemporaneously  the  de- 
fendants filed  another  plea,  which  they  styl- 
ed a  "plea  In  abatement,"  in  which  they  say 
"the  said  several  supposed  promises  and  un- 
dertakings in  said  declaration  mentioned,  If 
any  such  were  made,  were  and  each  of  them 
was  made  by  the  corporation  of  Patterson, 
Tyrone  &  Co.,  which  Is  still  in  existence,  and 
at  the  time  of  the  commencement  of  this  suit 
was,  and  still  is,  within  the  jurisdiction  of 
this  court,  and  not  by  these  defendants,  and 
this  the  defendants  are  ready  to  verify."  On 
the  same  day,  October  2,  1905,  one  of  the  de- 
fendants, M.  C.  Tyrone,  filed  a  separate  plea 
In  which  he  says,  as  a  reason  why  the  action 
could  not  be  maintained,  that  "said  stock 
held  by  him  in  said  corporation  of  Patterson, 
Tyrone  &  Co.  was  by  him  transferred  in 
conformity  with  the  by-laws  of  said  corpora- 
tion more  than  one  year  next  preceding  the 
commencement  of  this  action,  and  that  be  is 
not  liable  for  the  debts  of  the  corporation 
contracted  during  his  ownership  of  the  stock 
for  the  reasons  heretofore  set  forth;  and  this 
he  is  ready  to  verify." 

These  two  pleas,  which  seem  to  be  treated 
89  pleas  In  abatement,  are  of  course  not 
pleas  In  abatement,  but  pleas  in  bar.  If  valid 
for  any  purpose  tbey  amount  simply  to  the 
general  Issue.  By  the  statute  several  pleas  in 
abatement  may  be  pleaded  at  the  same  time 
under  section  682,  Ann.  Code  1892,  and  by 
section  683  of  that  Code  several  pleas  In  bar 
may  be  pleaded  together;  but  If  pleas  In  bar 
and  pleas  in  abatement  are  pleaded  together, 
then,  by  section  684  of  the  Code  of  1906,  the 
opposite  party  Is  entitled  to  judgment  as  for 
want  of  proper  pleading.  The  plaintiff  mov- 
ed to  strike  out  these  two  last  pleas,  and  for 
judgment  against  the  defendant  for  misplead- 
ing, but  the  court  overruled  this  motion.  The 
plaintiffs  then  demurred  to  these  pleas  be- 
cause they  were  insufficient  in  law,  and  be- 
cause they  contained  no  proper  statement  of 
the  incorporation  of  the  organization,  and  do 
not  show  when  they  were  Incorporated, 
whether  before  or  after  the  contraction  of 
the  indebtedness  here  sued  on,  etc.  The  court 
overruled  this  demurrer,  and  this  was  error. 

As  we  have  said,  the  plea  by  all  the  de- 
fendants amounted  merely  to  the  general  Is- 
sue which  had  been  previously  pleaded,  and 
while  It  states  that  the  promises,  if  made  at 
all,  were  made  by  the  corporation  of  Patter- 
son, Tyrone  &  Co.,  It  nowhere  excludes  the 
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Idea  that  the  defendants  as  Individuals  might 
not  owe  the  debt  The  separate  plea  of  M.  C. 
Tyrone  is  no  plea  at  all.  It  does  not  state  or 
show  what  is  meant  by  the  stock  held  by  him 
"In  said  corporation  of  Patterson,  Tyrone  & 
Co.,"  or  what  his  transfer  of  It  had  to  do 
with  this  action,  and,  while  it  does  charge 
that  that  transfer,  or  whatever  It  was,  was 
made  more  than  one  year  next  preceding  the 
commencement  of  this  action.  It  does  not 
state  It  was  done  previous  to  the  sale  of  the 
goods,  which  sale  Is  the  basis  of  this-  action ; 
and,  while  he  states 'that  he  is  not  liable  for 
the  debts  of  the  corporation  contracted  dur- 
ing his  ownership  of  the  stock,  he  nowhere 
says  he  is  not  liable  for  the  account  sued  on. 

Plaintiffs  then  made  a  motion  to  require 
the  defendants  to  be  more  specific  in  their 
pleas  and  to  show  when  Patterson,  Tyrone  & 
Co.  were  Incorporated,  and  whether  It  was 
done  before  or  after  the  debt  was  contracted, 
and  whether  the  articles  of  incorporation 
were  ever  published,  and  if  so,  whether  the 
charter  was  ever  filed  In  the  office  of  the 
Secretary  of  State  and  In  the  office  of  the 
chancery  clerk  as  required  by  law,  and,  If  so, 
when,  and  If  in  fact  it  was  ever  organized  at 
all.  This  motion  was  overruled  by  the  court. 
The  plaintiffs  then  filed  replications,  In  one 
of  which  they  say  that  Tyrone  did  not  sell 
his  Interest  before  the  debt  was  contracted, 
and,  in  another  replication,  they  deny  that 
the  debt  sued  on  was  the  debt  of  the  corpo- 
ration of  Patterson,  Tyrone  &  Co.,  but  say 
that  it  was  contracted  by  the  firm  of  Pat- 
terson, Tyrone  &  Co.,  averring  that  the  firm 
was  doing  business  under  the  same  firm  name 
from  July,  1003,  continuously  until  June  24, 
1004,  when  for  the  first  time  the  records 
showed  the  charter  of  the  corporation,  being 
after  the  debt  was  contracted,  and  that  the 
plaintiff  had  no  notice  either  actual  or  con- 
structive of  the  incorporation  until  after  they 
had  sold  the  goods.  It  seems  that,  just  at 
this  place,  without  any  issue  being  joined  on 
the  replications,  testimony  was  taken  In 
which  the  fact  of  the  sales  was  sufficiently 
proved  and  in  fact  admitted  by  the  appellee 
Patterson  as  a  witness,  although  he  dis- 
claims liability,  at  the  same  time  testifying 
that  he  bought  the  goods  himself  for  Patter- 
son, Tyrone  &  Co.,  but  as  a  corporation,  and 
not  as  a  partnership.  Plaintiffs  show  that 
they  never  had  any  notice  of  any  change  of 
conditions.  Finally  the  court,  sitting  without 
a  jury,  gave  judgment  for  the  defendants. 

Looking  through  this  record  It  is  plain  that 
the  real  question  is  whether  a  firm  can  avoid 
liability  as  a  firm  for  goods  bought  by  the 
people  In  charge  because  they  have  become 
incorporated  under  the  laws  of  the  state, 
when  the  seller  had  no  actual  notice  of  the 
change  into  a  corporation,  and  when  there 
was  no  constructive  notice  by  the  recordation 
of  the  charter  In  the  office  of  the  chancery 
clerk  of  the  county  where  the  corporation  is 
to  do  business.  We  think  the  firm  is  plainly 
liable,  at  least  up  to  the  time  when  such  no- 


tice actual  or  constructive  appears,  to  say 
nothing  as  to  whether  that  recordation  would 
protect  where  the  sign  remained  the  same, 
about  which  we  give  no  opinion  now. 

In  order  that  the  issues  In  this  case  may 
be  clearly  presented  by  proper  pleading,  and 
In  order  to  a  proper  trial  on  them,  this  case 
Is  reversed  and  remanded. 


ALLEN  WEST  COMMISSION  CO.  v.  MILL- 
STEAD.   (No.  18,304.) 
(Supreme  Court  of  Mississippi.    May  4,  1908.) 

1.  Judgment— Lien  —  Docket  —  Mistake  in 
Name  of  Judgment  Debtor. 

Defendant  obtained  a  judgment  against  R. 
H.  R.,  It  being  rendered  and  enrolled  under  that 
name,  and  some  five  years  thereafter  R-  D.  R. 
conveyed  certain  real  estate  to  complainant's 
grantor.  It  is  claimed  by  defendant  that  the 
judgment  was  in  fact  against  R.  D.  R.  and  was 
inadvertently  rendered  and  enrolled  in  the  oth- 
er name,  and  hence  was  a  lien  on  the  land  pur- 
chased by  complainant's  grantor.  Held,  that 
complainant's  grantor  not  having  any  actual  no- 
tice of  the  claim  or  judgment  of  defendant 
against  R.  D.  R.,  he  was  only  bound  by  the  no- 
tice in  the  judgment  record,  which  did  not  show 
the  judgment  against  R.  D.  R.,  and  hence  he 
was  a  bona  fide  purchaser  for  value. 

2.  Same— Correction— Parties— Time  of  Cor- 
rection. 

If  a  judgment  was  by  mistake  rendered  and 
enrolled  against  the  wrong  party,  it  cannot  be 
corrected  except  as  between  the  real  parties  to 
the  judgment,  and  before  the  rights  of  bona  fide 
purchasers  intervene. 

3.  Same— Priorities— Bona  Fide  Purchaser 
—Unrecorded  Deed— Possession. 

Where  a  judgment  was  inadvertently  ren- 
dered and  enrolled  against  R.  H.  R.  instead  of 
R  D.  R.,  and  the  latter  thereafter  conveyed 
land  by  an  unrecorded  deed  to  another  who  en- 
tered into  actual  possession,  a  subsequent  re- 
vival of  the  judgment  against  R  D.  R.  while 
hie  grantee  was  in  actual  possession  of  the  land 
under  the  unrecorded  deed  would  not  entitle 
the  judgment  creditor  to  enforce  it  against  the 
land,  since  the  debtor  had  no  interest  therein  at 
that  time;  the  actual  possession  of  the  pur- 
chaser being  constructive  notice  to  the  judgment 
creditor  of  his  deed,  and  making  him  a  bona  fide 
purchaser  thereof. 

4.  Same—Court  Rendering  Judgment— Fed- 
eral Court — Effect. 

The  rule  that  a  bona  fide  purchaser  of  land 
from  a  judgment  debtor  before  the  judgment 
■  against  him  became  effective  takes  good  title  as 
against  the  judgment  creditor  is  the  same  wheth- 
er the  judgment  was  rendered  by  a  federal  court 
or  by  a  state  court 

Appeal  from  Chancery  Court,  Monroe 
County;  Baxter  McFarland,  Chancellor. 

Bill  by  J.  F.  Mlllstead  against  the  Allen 
West  Commission  Company  to  restrain  de- 
fendant from  levying  an  execution  under  a 
judgment  on  certain  property.  From  a  de- 
cree granting  the  Injunction,  defendant  ap- 
peals. Affirmed. 

Bill  In  chancery  filed  by  appellee  seeking 
to  enjoin  the  appellant  from  levying  execu- 
tion against  certain  property  of  appellee  in  ' 
satisfaction  of  a  judgment  alleged  to  have 
been  obtained  against  one  R  D.  Rutledge. 
who  at  one  time  owned  an  Interest  in  said 
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property.  From  a  decree  granting  the  prayer 
of  the  bill,  this  appeal  is  prosecuted. 

W.  H.  Clifton,  for  appellant  Leftwlch  & 
Tubb,  for  appellee. 

MAYES,  J.  We  do  not  deem  it  necessary 
to  decide  whether  the  deed  from  R.  A.  Rut- 
ledge  and  his  wife,  Eliza  J.  Rutledge,  of  date 
July  15,  1869,  conveying  to  J.  M.  Rutledge 
the  east  half  of  the  property  in  question,  was 
or  was  not  valid.  Equally  unimportant,  in 
our  view  of  the  case,  is  the  question  of  wheth- 
er or  not  the  deed  of  December  12, 1883,  made 
by  R.  A.  Rutledge  to  J.  M.  Rutledge  of  the 
west  half  of  the  property,  was  a  valid  deed, 
and  It  may  be  conceded  that  at  the  death  of 
R.  A.  Rutledge,  he  owned  In  fee  simple  all 
the  property  In  question.  When  all  this  is 
conceded,  it  then  follows  that  in  1887  R.  A. 
Rutledge  died  intestate,  leaving  as  his  heirs 
Eliza  J.  Rutledge,  his  wife,  and  10  children, 
one  of  whom  was  R.  D.  Rutledge.  On  August 
24.  1897,  R.  D.  Rutledge  and  9  of  the  children 
quitclaimed  all  their  interest  In  the  land  in 
controversy  to  John  W.  Rutledge.  Immedi- 
ately upon  obtaining  the  interest  of  the  10 
heirs,  including  that  of  R.  D.  Rutledge,  John 
W.  Rutledge  went  into  possession  of  the 
property  and  lived  upon  It  with  his  mother 
and  sister,  the  other  two  heirs,  until  January 
26,  1904,  when  he  deeded  all  his  interest  to 
J.  F.  M instead.  The  deed  made  to  John  W. 
Rutledge  was  not  recorded  until  March  3, 
1902.  On  the  same  date  Mattie  L.  Rutledge, 
the  remaining  child  whose  interest  he  had 
not  acquired  up  to  that  time,  also  made  a 
deed  to  John  W.  Rutledge  of  her  Interest  In 
the  land.  Mrs.  Eliza  Rutledge,  the  wife  of 
R.  A.  Rutledge,  deceased,  and  mother  of  all 
the  other  heirs,  made  a  deed  to  J.  F.  Mill- 
stead  of  her  interest  in  the  land  on  January 
18.  1905,  so  that  on  January  18,  1905,  J.  F. 
Millstead  had  acquired  the  Interest  of  all  the 
heirs  and  was  the  owner  in  fee  simple  of  all 
the  property.  On  October  10,  1892,  in  the 
federal  district  court  held  at  Aberdeen,  the 
Allen  West  Commission  Company  recovered 
a  judgment  against  R.  H.  Rutledge  for  about 
$9,000.  This  judgment  against  R.  II.  Rutledge 
was  enrolled  on  the  judgment  roll  of  the 
circuit  court  of  Monroe  county,  Miss.,  where- 
in is  situated  this  land,  on  October  15,  1892. 

It  is  contended  that  this  judgment  against 
R.  H.  Rutledge  was  a  mistake,  and  that,  while 
R.  H.  Rutledge  was  the  name  under  which 
it  was  enrolled  and  in  which  it  was  render- 
ed, in  truth  and  In  fact  the  judgment  was 
against  R.  D.  Rutledge;  but  the  judgment 
Itself  does  not  so  state,  nor  does  the  enroll- 
ment of  same  disclose  this  fact  in  the  office 
of  the  circuit  clerk  of  Monroe  county.  This 
judgment  against  R.  H.  Rutledge  and  the 
enrollment  of  same  was  five  years  before  the 
deed  of  R.  D.  Rutledge  and  others  to  John 
W.  Rutledge.  It  is  not  shown  that  at  the 
time  John  W.  Rutledge  bought  this  property 
in  1897  from  R.  D.  Rutledge  and  the  other 
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heirs  he  had  notice  of  any  claim  or  judgment 
held  by  the  appellants  against  R.  D.  Rut- 
ledge. He  was  bound,  of  course,  to  have  such 
notice  as  was  conveyed  to  him  by  the  record, 
but  the  record  only  showed,  that  there  was  a 
judgment  entered  against  R.  H.  Rutledge  and 
enrolled  against  R.  H.  Rutledge.   There  was 
no  judgment  at  that  time  against  R.  D.  Rut- 
ledge.   Therefore,  when  John  W.  Rutledge 
purchased  his  land  and  obtained  the  interest 
of  R.  D.  Rutledge,  he  was  a  purchaser  in  good 
faith  and  for  value,  and  obtained  a  perfectly 
valid  title  to  all  the  interest  owned  by  R.  D. 
Rutledge  at  that  time.   The  record  did  not 
i  convey  to  him  knowledge  that  there  was  a 
I  judgment  against  R.  D.  Rutledge,  or  that 
I  there  was  any  lien  under  any  judgment 
j  against  R  D.  Rutledge.    If  It  is  true  that 
I  the  entry  of  the  judgment  against  R.  H.  Rut- 
j  ledge  was  a  mistake,  and  that  In  reality 
the  judgment  was  against  R.  D.  Rutledge, 
this  mistake  cannot  be  corrected  except  as 
between  the  parties  and  before  the  rights 
|  of  Innocent  third  parties  have  become  In- 
volved.   23  Cyc.  p.  854;   17  Ency.  Law  (2d 
Ed.)  p.  776;  Ann.  Code  1892,  $  756;  Ridg- 
way,  Budd  &  Co.'s  Appeal,  15  Pa.  177,  53  Am. 
Dec.  586 ;  Davis  v.  Steeps,  87  Wis.  472,  58  N. 
W.  769,  23  L.  R.  A.  818,  41  Am.  St.  Rep.  51. 

But  it  is  claimed  that  this  judgment  was 
revived  on  October  10,  1900,  and  if  by  the 
first  judgment  a  lien  was  not  acquired  on 
this  property,  by  the  second  judgment  the  ap- 
pellants did  acquire  a  lien.  The  answer  to 
this  Is  that  at  the  time  of  the  rendition  of 
the  second  judgment  it  is  shown  that  John  W. 
Rutledge  was  in  actual  possession  of  the 
property  under  the  unrecorded  deed  made  to 
him  by  R.  D.  Rutledge  of  his  interest.  This 
being  the  case,  it  was  constructive  notice  to 
the  judgment  creditor  of  his  deed,  and  the 
judgment  creditor  under  these  circumstances 
only  acquired  a  lien  upon  the  actual  interest 
which  R  D.  Rutledge  might  have  had  and  at 
this  time  he  had  parted  with  all  his  interest 
As  to  this  there  is  no  difference  as  to  a  judg 
ment  rendered  by  a  federal  court  and  a  judg- 
ment rendered  by  a  state  court. 

There  are  many  other  questions  raised  in 
argument  of  counsel ;  but,  since  this  disposes 
of  the  case,  we  do  not  decide  them.  It  fol- 
lows that  the  action  of  the  lower  court  In 
sustaining  the  bill  to  enjoin  appellants  from 
levying  an  execution  on  this  property  was 
I  correct,  and  the  judgment  is  affirmed. 


TALLAHATCHIE  COUNTY  v.  LITTLE  et 
al.    (No.  13,245.) 

(Supreme  Court  of  Mississippi.    May  4,  1908.) 

Taxation  —  Tax  Sai.es  —  Time  to  Redeem— 
"Statute  or  Limitations." 

The  statute  allowing  two  years  for  redemp- 
tion from  a  tax  sale  is  not  a  statute  of  limita- 
tions within  Const.  §  104.  providing  that  limita- 
tions shall  not  run  against  the  state  or  any 
county,  etc.,  and  a  county  has  not  the  right 
after  the  expiration  of  the  two-year  period  to 
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redeem  land,  which  after  the  tax  aale  it  bought 
at  a  trustee's  Bale,  to  protect  a  loan  made  by  it 
on  the  land  prior  to  the  tax  sale. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4165,  4167.] 

Appeal  from  Chancery  Court,  Tallahatchie 
County;  Percy  Bell,  Chancellor. 

Suit  by  Tallahatchie  county  against  J-  M. 
Little  and  others  to  cancel  a  title  as  a  cloud 
on  real  estate.  From  a  decree  dismissing  the 
bill,  complainant  appeals.  Affirmed. 

The  record  discloses  the  following  facts: 
The  land  in  question  was  owned  by  one  Mor- 
gan, who,  on  February  6,  1901,  borrowed  of 
Tallahatchie  county  the  sum  of  $222  of  Six- 
teenth Section  school  funds,  to  secure  which 
he  executed  a  deed  in  trust.  The  money  was 
to  be  paid  in  installments  March,  1901,  Janu- 
ary, 1902,  and  January,  1903,  and  the  county 
treasurer,  McCorkle,  was  appointed  trustee 
with  power  of  sale  In  case  of  default.  After 
the  maturity  of  the  debt,  but  before  foreclo- 
sure—that is,  on  March  2, 1908— the  land  was 
advertised  and  sold  by  the  tax  collector  of  Tal- 
lahatchie county  for  taxes  for  the  year  1902, 
and  at  said  sate  Dlnklns  &  Caldwell  became 
the  purchasers,  and  received  a  tax  collector's 
deed  for  the  same,  which  was  duly  filed  with 
the  clerk  of  the  chancery  court  as  provided 
by  law.  DInkins  &  Caldwell  afterwards  sold 
the  land  to  defendant  Little.  In  November, 
1903,  McCorkle,  the  trustee,  advertised  and 
sold  the  land  under  the  deed  of  trust  for  the 
purpose  of  paying  the  debt  secured  thereby, 
and  Shores,  president  of  the  board  of  su- 
pervisors, appeared  and  bid  In  the  land  for 
the  county,  and  received  a  trustee's  deed 
therefor.  After  the  expiration  of  the  two- 
years  statutory  period  of  redemption  provid- 
ed by  section  8823  of  the  Annotated  Code  of 
1892  (section  4338,  Code  1908),  the  county  re- 
quested of  defendants  the  privilege  of  re- 
deeming said  land  from  said  tax  sale,  which 
was  refused,  and  appellant  thereupon  filed  a 
bill  to  cancel  defendant's  title. 

It  is  agreed  that  appellant  had  no  notice, 
actual  or  constructive,  of  the  tax  sale  upon 
which  defendants  rely  for  title,  unless  the  ad- 
vertisement of  the  tax  sale  and  the  filing  of 
the  tax  collector's  deed  with  the  clerk  con- 
stituted notice.  The  sole  question  Is  whether 
the  county  had  the  right  to  redeem  from  a 
tax  sale,  after  the  two-years  period  of  re- 
demption had  expired,  land  which  it  had  in 
Interim  bought  In  at  a  trustee's  sale,  to  pro- 
tect a  loan  made  by  it  on  the  land  prior  to 
the  tax  sale.  The  chancellor  held  that  sec- 
tion 104  of  the  Constitution,  which  provides 
that  the  statute  of  limitations  shall  not  run 
against  the  state  or  county,  etc.,  does  not  ap- 
ply in  this  case  since  the  redemption  period 
of  two  years  Is  not  a  statute  of  limitation  in 
the  contemplation  of  said  section  of  the  Con- 
stitution, and  rendered  a  decree  confirming 
the  defendant's  title  to  the  property  In  ques- 
tion, and  dismissing  appellant's  bill,  from 
which  comes  this  appeal. 


C.  H.  Broome,  for  appellant  DInkins  & 
Caldwell,  for  appellee. 

WHITFIELD,  C.  J.  The  two  years  al- 
lowed lor  redemption  from  a  tax  sale  do  not 
constitute  a  statute  of  limitations,  within 
the  meaning  of  section  104  of  the  Constitu- 
tion of  1890. 
.  Affirmed. 


ROMONEDA  BROS.  v.  JACKSON.  (No. 
13,268.)» 

(Supreme  Court  of  Mississippi.    May  4,  1908.) 

Account,  A  enow  on — Verified  Accounts— 
Failure  to  Verify — Necessity  of  Pboof. 
In  a  suit  on  open  account,  where  there  is 
no  affidavit  by  plaintiff  under  the  statute  that 
his  account  is  correct  and  due"  him  from  de- 
fendants, the  account  must  be  proved,  and  there 
being  no  proof  in  the  record  of  a  part  thereof  a 
judgment  for  plaintiff  will  be  reversed. 

Appeal  from  Circuit  Court,  Yazoo  County; 
J.  B.  Holden,  Special  Judge. 

Action  by  Wallace  Jackson  against  Romo- 
neda  Bros,  on  an  itemized  account  not  sworn 
to.  Judgment  for  plaintiff,  and  defendants 
appeal.   Reversed  and  remanded. 

V.  I.  McCormick  and  Barnett  ft  Perrin,  for 
appellants.   Hohnes  &  Holmes,  for  appellee. 

CALHOON,  J.  There  Is  no  affidavit  under 
the  statute  by  the  plaintiff  that  his  account 
Is  "correct  and  due"  him  by  the  defendants. 
So  he  was  put  on  the  proof  of  it  We  search 
the  record  in  vain  for  any  proof  of  one  part 
of  it  whatever,  and  therefore,  without  con- 
sidering the  other  objection,  we  are  under  the 
painful  necessity  to  order  that  this  little  case 
be  reversed  and  remanded 


TURNER  v.  LEFLORE  COUNTY. 
(No.  13,346.) 
(Supreme  Court  of  Mississippi.    May  4,  1908.) 

Counties— Fiscal  Management  —  Issuance 
of  Bonos— Publication  or  Notice— Suf- 
ficiency of  Publication. 

Under  Code  1906,  §  333,  providing  that  be- 
fore the  issuance  of  any  bonds  by  a  county  the 
board  shall  publish  notice  of  the  proposal  to 
issue  them  m  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  by  posting  notices, 
etc.,  the  publication  of  exact  copies  of  the  or- 
ders of  the  board  of  supervisors,  signed  by  the 
clerk,  relative  to  the  issuance  of  the  proposed 
bonds,  is  sufficient 

Appeal  from  Chancery  Court  Leflore  Coun 
ty;  Percy  Bell,  Chancellor. 

Action  by  G.  M.  Turner  against  Leflore 
county  to  enjoin  the  issuance  of  bonds.  From 
a  decree  dissolving  an  Injunction  and  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

Bill  to  enjoin  the  county  from  issuing 
bonds  on  the  ground  that  notice  of  the  pro- 
posal to  issue  same  had  not  been  published  in 
accordance  with  the  provisions  of  section  333 

•Rehearing  denied  May  18,  1908. 
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of  the  .Code  of  1906,  which  is  as  follows: 
"333  (312)  The  same;  what  to  be  done  before 
issuance,  etc  Before  providing  for  the  is- 
suance of  any  bonds,  the  board  shall  publish 
notice  of  the  proposal  to  issue  the  same  in  a 
newspaper  published  in  the  county,  or,  if 
there  be  no  such  newspaper,  by  posting  notice 
thereof  at  the  door  of  the  courthouse  and 
three  other  public  places  in  the  county,  for 
three  weeks  next  preceding,  and  if  within 
that  time  ten  per  centum  of  the  adult  tax- 
payers of  the  county,  exclusive  of  those  who 
pay  poll  taxes  only,  shaH  petition  against  the 
issuance  of  the  bonds,  then  the  bonds  shall 
not  be  Issued  unless  authorized  by  a  majori- 
ty of  the  male  taxpayers  voting  in  an  elec- 
tion to  be  ordered  by  the  board  for  that  pur- 
pose,'' etc.  It  is  admitted  that  the  only  ad- 
vertisement of  the  proposal  to  issue  the  bonds 
was  the  publication  of  exact  copies  of  the 
orders  of  the  board  of  supervisors  touching 
the  proposed  issuance  of  the  bonds.  The 
chancellor  held  this  to  be  sufficient  advertise- 
ment under  the  requirements  of  the  code  sec- 
tion above  quoted,  and  dissolved  the  Injunc- 
tion and  dismissed  the  bill. 

McClurg,  Gardner  &  Whittington,  for  ap- 
pellant.  B.  D.  Stone,  for  appellee. 

WHITFIELD,  O.  J.  The  publication  of 
exact  copies  of  the  orders  of  the  board  of 
supervisors,  signed  by  the  clerk,  was  a  suffi- 
cient compliance  with  the  law  as  to  publica- 
tion of  notice  of  the  purpose  to  Issue  bonds. 

Affirmed. 


LAWSON  v.  STATE. 
(Supreme  Court  of  Alabama.    April  0,  1008.) 

1.  Homicide— Continuous  Difficultt— Evi- 
dence. 

Where  defendant  had  words  with  deceased, 
and  walked  rapidly  away  for  about  100  yards 
to  a  store,  where  he  purchased  a  gun,  and  re- 
turned in  a  few  minutes,  and  renewed  the  quar- 
rel, and  then  shot  deceased,  the  difficulty  was  a 
continuous  one,  so  that  witnesses  were  properly 
allowed  to  testify  as  to  what  occurred  at  the 
commencement  of  the  difficulty. 

2.  Same — Character  of  Deceased. 

Evidence  as  to  the  bad  character  of  deceased 
was  inadmissible,  where  at  the  time  it  was  of- 
fered the  evidence  indicated  that  defendant  was 
at  fault  in  bringing  on  the  difficulty  and  there 
was  no  proof  of  self-defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  §§  312-317.] 

3.  Same  —  Instructions  —  Self- Defense  — 
Ignoring  Material  Issues. 

An  instruction  that  if  defendant  was  on  his 
way  home,  and  did  nothing  to  bring  on  the  dif- 
ficulty with  deceased,  the  fact  that  defendant 
went  to  a  store  and  got  a  gun  would  not  of  itself 
deprive  defendant  of  the  right  to  shoot  in  self- 
defense,  if  he  could  not  have  escaped  danger  by 
retreating,  was  properly  refused  as  ignoring  de- 
fendant's willingness  to  engage  in  a  difficulty, 
and  as  singling  out  one  circumstance  for  deter- 
mining whether  defendant  was  at  fault  in  bring- 
ing on  the  difficulty,  and  as  ignoring  defendant's 
belief  in  the  imminency  of  the  peril. 


4.  Criminal  Law— Requested  Charge— Re- 
fusal. 

It  is  not  error  to  refuse  a  requested  charge 
substantially  covered1  by  other  written  charges  . 
given  at  the  request  of  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  2011.] 

5.  Same— Misleading  Instructions. 

The  refusal  of  an  instruction  which  is  cor- 
rect as  an  abstract  proposition  of  law  is  not  er- 
ror, where  in  the  light  of  the  evidence  it  was 
calculated  to  mislead. 

6.  Homicide  —  Instructions  —  Degrees  of 
Murder. 

An  instruction  that  if.  at  the  time  defendant 
fired  the  fatal  shot,  he  did  not  fire  at  a  vital  - 
art  of  deceased's  body  and  did  not  intend  to 
ill  him,  but  intended  only  to  stop  him  from  ad- 
vancing on  defendant,  then  he  was  not  guilty  of 
murder  either  in  the  first  or  second  degrees,  was 
erroneous. 

7.  Criminal  Law— Instructions  —  Reason- 
able Doubt. 

An  instruction  that  if,  on  consideration  of 
all  the  evidence,  there  remained  a  reasonable 
doubt  as  to  whether  the  killing  was  in  self-de- 
fense, the  jury  should  acquit,  was  properly  re- 
fused, since  under  the  plea  of  self-defense  the 
burden  of  proof  was  on  defendant,  and,  unless 
the  jury  was  satisfied  from  the  evidence  that  the 
plea  was  sustained,  the  defense  failed ;  a  reason- 
able doubt  being  insufficient. 

8.  Same— Applicability  to  Evidence. 

Where  there  was  no  evidence  that  deceased 
was  a  man  of  turbulent  character,  an  instruc- 
tion that  if  he  was  a  man  of  such  character,  and 
had  made  threats  against  defendant's  life,  which 
had  been  communicated  to  him,  and  if  he  was 
approaching  defendant  in  an  angry,  threatening 
manner  at  the  time  defendant .  killed  him,  de- 
fendant was  justified  in  resorting  to  more  prompt 
measures  for  self-preservation  than  he  would 
have  been  justified  in  using  under  other  circum- 
stances, was  properly  refused  as  abstract 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1979-1981.] 

9.  Homicide—  Instbucttons— Self- Defense. 

In  a  prosecution  for  homicide,  instructions 
on  self-defense,  omitting  to  hypothesize  a  be- 
lief by  defendant  in  an  imminency  of  peril,  were 
properly  refused. 

Appeal  from  City  Court  of  Gadsden,  John 
H.  Disque,  Judge. 

Lee  Law  son  was  convicted  of  murder  in 
the  second  degree  for  the  killing  of  one  Mc- 
Collum  by  shooting  him  with  a  gun,  and  sen- 
tenced to  the  penitentiary  for  a  term  of  40 
years.  From  this  judgment  he  appeals.  Af- 
firmed. 

At  the  request  of  the  state  the  court  gar» 
the  following  written  charges:  "(1)  To  make 
out  a  case  of  justifiable  self-defense,  the  evi- 
dence must  show  that  the  difficulty  was  not 
provoked  or  encouraged  by  the  defendant, 
that  he  was  or  appeared  to  be  so  menaced  at 
the  time  as  to  create  a  reasonable  apprehen- 
sion of  danger  to  his  life  or  of  grievous  bodily 
harm,  and  that  there  was  no  other  reasonable 
hope  of  escape  from  such  present  Impending 
peril.  (2)  To  make  the  plea  of  self-defense 
available,  the  defendant  must  be  without 
fault.  If  he  himself  was  the  first  aggressor, 
he  cannot  invoke  the  doctrine  of  self-defense, 
even  if  the  deceased  was  approaching  him 
in  a  hostile  manner;  and  whether  the  ne- 
cessity to  take  the  life  of  deceased  was  real 
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or  only  apparent,  If  brought  about  by  the  de- 
signed contrivance  or  fault  of  defendant,  he 
cannot  be  excused  on  the  plea  of  self-defense. 
(3)  If  a  party  dangerously  armed  provokes 
a  hostile  demonstration  with  an  undue  ad- 
vantage, he  la  guilty  of  murder  If  he  slays 
his  adversary  pursuant  to  previously  formed 
design  to  use  his  weapon  In  an  emergency. 
Previous  preparation  for  a  ^rencounter  evin- 
ces deliberation  and  premeditation,  and,  un- 
explained, Is  evidence  of  express  malice.  (4) 
If  the  defendant  had  a  good  reason  to  ap- 
prehend an  attack  from  the  deceased,  he  had 
the  right  to  arm  himself  for  self-defense,  but 
not  for  aggression.  His  responsibility  for 
the  subsequent  use  of  his  weapon  is  not  di- 
minished because  of  the  right  he  had  to  ob- 
tain and  carry  it,  If,  after  having  obtained 
it,  he  traveled  the  public  road  expecting  to 
meet  the  deceased  and  provoke  the  fatal  ren- 
counter. The  degree  of  his  guilt  Is  the  same 
as  it  would  have  been  if  no  reason  for  appre- 
hending an  attack  had  been  furnished  by  the 
previous  conduct  of  the  deceased.  If,  not- 
withstanding the  existence  of  apprehension, 
the  jury  are  satisfied  beyond  a  reasonable 
doubt  that  the  killing  was  malicious,  that  the 
weapon  was  obtained  and  carried  by  defend- 
ant, not  for  the  purpose  of  defense  alone, 
but  with  a  view  to  a  rencounter,  in  which 
he  intended  to  take  the  life  of  the  deceased, 
and  which  he  intended  to  provoke,  or  did  not 
Intend  to  avoid,  the  degree  of  the  offense 
was  not  mitigated.  (5)  If  the  deceased,  when 
within  a  short  distance  of  defendant,  ap- 
proaching him  in  a  public  street,  made  a  hos- 
tile demonstration  with  his  hands,  rocks,  or 
otherwise,  which  Impressed  the  defendant 
with  the  belief  that  the  deceased  intended 
when  they  met  to  attack  him  with  a  rock 
or  otherwise,  yet,  if  the  defendant  could  have 
reasonably  avoided  the  threatened  danger 
by  leaving  the  public  road  and  taking  a  by- 
path, or  by  going  Into  the  woods,  it  was  his 
duty  to  have  done  so ;  .and,  if  he  did  not,  he 
cannot  be  excused  on  the  plea  of  self-defense, 
if  he  had  previously  armed  himself  with  a 
gun  to  be  used  against  the  deceased  In  case 
of  a  difficulty,  and  he  anticipated  there  would 
be  a  difficulty  when  they  met." 

The  defendant  requested  the  following  writ- 
ten charges,  which  were  refused:  "(33)  The 
court  charges  the  jury  that  If  they  believe 
from  the  evidence  that  Lee  Lawson  was  on  his 
way  home,  and  that  he  did  nothing  to  foster 
or  bring  on  the  difficulty  with  McCoIlum,  the 
mere  fact  of  bis  going  to  the  store  and  get- 
ting a  gun  would  not,  of  Itself  alone,  and 
with  no  act  or  demonstration  of  using  it  un- 
til he  was  forced  to  do  so  by  the  act  of  Mc- 
CoIlum, take  from  him  the  right  to  shoot  In 
self-defense,  if  he  could  not  have  escaped 
danger  by  retreating."  (34)  Not  necessary 
to  be  set  out.  "(3.")) -The  court  charges  the 
Jury  that  Lee  Lawson  had  a  right  to  carry 
a  gun  and  to  arm  himself  against  an  appre- 
hended attack.  (36)  I  charge  you,  gentle- 
men of  the  jury,  that  If  you  find  from  all  the 


evidence  In  this  case  that  at  the  time  the 
defendant  fired  the  fatal  shot  be  did  not  fire 
at  a  vital  portion  of  deceased's  body,  and  did 
not  Intend  to  kill  him,  but  only  to  stop  him 
from  advancing  on  defendant,  then  you  can- 
not find  him  guilty  of  murder  either  In  the 
first  or  second  degree.  (37)  The  court  char- 
ges the  jury  that  the  following  principles  are 
correct  principles  of  law:  When  one  Is  men- 
aced with  an  assault,  the  following  ques- 
tions present  themselves:  First  Is  he  free 
from  fault  In  bringing  on  the  difficulty? 
Second.  Did  he  fight  willingly?  Third.  Is 
there  a  reasonable  rule  or  grounds  for  escape 
from  danger?  Fourth.  Is  the  threatened  as- 
sault of  such  a  nature  that,  If  perpetrated. 
Is  it  likely  to  produce  death  or  great  bodily 
harm?  If  the  first  and  fourth  grounds  are 
answered  'Yes,'  and  the  second  and  third  are 
answered  'No,'  a  case  of  self-defense  Is  pre- 
sented; and  If,  upon  consideration  of  all 
the  evidence  in  the  case,  there  remains  In  the 
minds  of  the  jury  a  reasonable  doubt  as  to 
whether  the  killing  was  In  self-defense,  the 
jury  should  acquit  the  defendant.  (38)  The 
court  charges  the  Jury  that  If  they  find  from 
the  evidence  that  the  deceased  was  a  man  of 
violent,  turbulent  character,  that  he  had 
made  threats  against  the  life  of  defendant 
which  had  been  communicated  to  him,  and 
If  at  the  time  of  the  difficulty  he  was  ap- 
proaching defendant  In  an  angry,  threatening 
manner,  with  rocks  in  his  hands,  calculated 
to  produce  death  or  great  bodily  harm,  then 
I  charge  you  that  under  such  circumstan- 
ces a  demonstration  or  overt  act  made  by 
such  a  one  may  afford  much  stronger  evi- 
dence that  the  life  or  limb  of  defendant  was 
In  imminent  peril  than  If  performed  or  made 
by  one  of  an  opposite  character  or  disposi- 
tion,  and  It  might  reasonably  justify  a  re- 
sort to  more  prompt  measures  of  self-preser- 
vation. (39)  The  court  charges  the  Jury  that 
if  the  deceased  had  threatened  the  life  of  de- 
fendant, and  those  threats  had  been  com- 
municated to  him,  and  if  In  pursuance  of 
said  threats  deceased  approached  the  defend- 
ant in  an  angry,  threatening  manner,  and  his 
conduct  at  the  time  was  such  as  to  impress 
the  mind  of  a  reasonable  man  so  sltuatwl 
that  the  deceased  was  about  to  commit  a 
felonious  assault  on  the  defendant,  with  dan- 
ger to  his  life  or  limb,  and  if,  acting  on  these 
appearances  and  in  defense  of  himself,  the 
defendant  fired  the  fatal  shot,  and  if  he  was 
free  from  fault  In  bringing  on  the  difficulty, 
then  it  Is  for  you  to  say,  under  all  the  evi- 
dence, If  he  should  be  acquitted.  (40)  The 
court  charges  the  Jury  that  Lawson  had  the 
right  to  travel  the  road  to  bis  home,  and  that 
no  duty  devolved  upon  him  to  abandon  the 
road  because  deceased  was  standing  In  the 
road  or  on  the  rocks;  and  If  Lawson  was 
free  from  fault  in  bringing  on  the  difficulty, 
and  deceased  approached  him  In  an  angry, 
threatening  manner,  with  rocks  In  his  bands, 
calculated  to  produce  death  or  great  bodily 
harm,  Lawson  had  the  right  to  ask  deceased 
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to  let  him  pass  and  go  on  towards  his  home ; 
and  if  deceased  refused  to  do  so,  still  Law- 
son  had  the  right  to  continue  his  journey 
towards  his  home,  and  if  to  do  so  and  pass 
deceased  would  honestly  Impress  the  mind  of 
a  reasonable  man  that  It  would  increase  his 
peril,  then  he  would  have  the  right  to  use 
whatever  course  was  necessary  to  pass  de- 
ceased and  continue  his  Journey." 

Alto  V.  Lee,  Jr.,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  defendant  was  tried 
on  an  Indictment  for  murder  in  the  first  de- 
gree, and  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  Imprison- 
ment In  the  penitentiary  for  a  term  of  40 
years.  As  we  understand  the  evidence  In 
this  case,  there  was  but  one  difficulty  be- 
tween the  defendant  and  the  deceased.  What 
is  termed  by  counsel  a  previous  difficulty 
was  but  the  commencement  of  the  one  diffi- 
culty that  ended  In  the  tragedy.  The  de- 
fendant had  words  with  one  Walter  Whit 
and  the  deceased,  and  walked  rapidly  away 
from  them  a  short  distance,  about  100  yards, 
to  a  store,  where  he  purchased  a  gun  and  re- 
turned In  a  few  minutes,  walking  rapidly 
back  to  where  the  deceased  was,  and  renew- 
ed the  quarrel,  and  then  shot  the  deceased. 
Clearly  to  our  minds  the  difficulty  in  which 
the  shooting  occurred  was  but  the  continua- 
tion of  what  Is  termed  the  "prior  difficulty," 
and,  with  the  brief  Interval  of  time  taken  by 
the  defendant  within  which  to  procure  a  gun, 
constituted  but  one  transaction.  There  was 
no  error  committed  In  allowing  the  witness 
Whit  to  testify  as  to  what  occurred  at  the 
commencement  of  the  difficulty. 

There  was  no  error  in  sustaining  the  state's 
objection  to  the  question  asked  the  witness 
Murdock  as  to  the  turbulent  and  bad  char- 
acter of  the  deceased.  At  the  time  this  ques- 
tion was  asked,  the  evidence  bad  not  shown 
that  the  defendant  acted  in  self-defense,  but 
tended  to  show  that  the  defendant  provoked 
the  difficulty,  or  at  least  that  be  was  at 
fault  in  bringing  It  on. 

In  the  several  written  charges  given  at  the 
request  of  the  state  no  reversible  error  was 
committed. 

Charge  33,  refused  to  the  defendant,  ignores 
a  willingness  on  the  part  of  the  defendant 
to  engage  In  the  difficulty.  Moreover,  the 
charge  singles  out  one  circumstance,  when  all 
the  circumstances  In  the  case  must  be  con- 
sidered, each  In  the  light  of  the  other,  In  de- 
termining whether  the  defendant  was  at  fault 
In  bringing  on  the  difficulty,  and  It  further- 
more Ignores  the  question  of  the  defendant's 
belief  in  the  immlnency  of  peril.  Mitchell  v. 
State,  133  Ala.  65,  32  South.  132. 

Charge  34,  If  good,  was  substantially  cov- 
ered in  otber  written  charges  given  at  the 
request  of  the  defendant,  and  for  this  rea- 
ron,  if  no  other,  its  refusal  was  free  from 
error. 

Charge  35,  requested  by  the  defendant, 


while  correct  as  an  abstract  proposition  of 
law,  yet  in  the  light  of  the  evidence  in  this 
case  it  was  calculated  to  mislead,  and  was 
therefore  properly  refused. 

Charge  36,  requested  by  the  defendant,  is 
palpably  erroneous,  and  was  properly  re- 
fused. 

Reasonable  doubt  as  to  whether  the  killing 
was  in  self-defense  does  not  entitle  the  de- 
fendant to  an  acquittal,  and  hence  charge  37 
was  properly  refused.  Under  the  plea  of 
self-defense,  the  burden  of  proof  is  on  the  de- 
fendant, and,  unless  the  jury  are  satisfied 
from  the  evidence  that  the  plea  is  sustained, 
the  defense  falls.  A  reasonable  doubt  as  to 
whether  the  plea  Is  sustained  is  not  sufficient 
to  Justify  an  acquittal. 

There  was  no  evidence  as  to  the  deceased 
being  a  man  of  turbulent,  dangerous,  or  bad 
character,  and  hence  charge  38,  requested  by 
the  defendant,  was  abstract,  and  for  this  rea- 
son, If  no  other,  the  court  committed  no  er- 
ror In  refusing  it. 

Charges  39  and  40  were  faulty  in  omitting 
to  hypothesize  a  belief  by  the  defendant  In 
an  Immlnency  of  peril,  besides  being  In  other 
respects  bad,  and  were  properly  refused. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
OLELLAN,  JJ.,  concur. 


GAYLE  v.  COURT  OF  COUNTY  COM'RS. 
(Supreme  Court  of  Alabama.    April  9,  1908.) 

1.  Appeal  —  Review  —  Presumptions  —  Im- 
partial Juby. 

The  presumption  is  that  a  case  has  been 
tried  by  an  Impartial  jury. 

2.  Same  —  Harmless   Error  —  Pebemptobt 
Challenge. 

In  a  civil  case,  the  permission  of  a  per- 
emptory challenge,  though  unauthorized,  is  not 
cause  for  reversal,  if  the  case  was  tried  by  an 
impartial  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  4125.] 

3.  Highways— Proceedings  to  Establish— 
Admissibility  of  Evidence. 

In  a  proceeding  to  lay  out  a  highway,  testi- 
mony of  the  owner  of  the  land  sought  to  be  tak- 
en as  to  the  result  had  the  road  been  run  on  the 

Sposite  side  of  his  house  was  properly  exclud- 
,  as  foreign  to  the  issue  involved. 

4.  Witnesses— Cross-examination. 

In  a  proceeding  to  lay  out  a  public  high- 
way, where  the  owner  of  land  sought  to  be  tak- 
en had  testified  to  the  value  of  the  land.  It  was 
permissible  to  ask  him  on  cross-examination  at 
what  price  he  had  assessed  it,  as  in  the  nature  of 
a  declaration  against  his  interest. 

5.  Evidence— Secondary  Evidence— Admis- 
sions. 

The  testimony  was  not  objectionable  be- 
cause it  was  secondary  evidence  of  the  assess- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  560.] 

6.  Same— Value— Tax  Books. 

In  a  proceeding  to  lay  out  a  public  high- 
way, the  tax  assessment  book  for  the  county 
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was  admissible  on  the  question  of  the  value  of 
the  land  sought  to  be  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  5  286.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

Proceedings  before  the  court  of  county  com- 
missioners to  establish  a  public  road  through 
the  land  of  W.  H.  Gayle.  From  a  Judgment 
granting  the  road  and  assessing  the  owner's 
damages,  he  appealed  to  the  circuit  court 
On  a  trial  de  novo  there  was  a  judgment  for 
the  commissioner's  court,  and  assessing  the 
owner's  damages,  and  he  again  appeals.  Af- 
firmed. 

The  cause  presented  was  a  petition  to  es- 
tablish a  public  road  In  Jackson  county,  pass- 
ing through  and  across  the  land  of  W.  H. 
Gayle.  The  commissioners  granted  the  road 
and  assessed  Gayle's  damages  at  $40.  The 
plaintiff  offered  to  challenge  the  Juror  Cass 
for  cause  because  of  the  fact  that  he  had  a 
case  on  the  civil  docket  which  was  set  down 
for  trial  during  that  week  of  the  court,  but 
which  had  been  passed  to  the  succeeding 
week.  The  defendant,  Gayle,  objected  to  the 
challenge  of  said  Juror  for  cause,  which  ob- 
jection was  overruled.  The  plaintiff  was 
permitted  to  show  by  the  defendant,  Gayle, 
on  cross-examination,  that  he  gave  in  his 
whole  land  for  taxes  at  $1,000.  The  plain- 
tiff also  offered  the  tax  assessment  book  for 
the  county,  and  the  defendant  objected,  be- 
cause It  was  Irrelevant  and  Immaterial. 
There  was  judgment  for  the  commissioner's 
court  and  the  damage  to  the  land  was  as- 
sessed at  $25. 

Bilbro  &  Moody,  for  appellant  Virgil 
Bouldln,  for  appellee. 

ANDERSON,  J.  Conceding  that  the  case 
of  the  juror  Cass  had  been  passed  to  the 
next  week,  and  that  he  was  not  therefore, 
subject  to  challenge  for  cause  under  sec- 
tion 5016  of  the  Code  of  1896,  the  presump- 
tion is  that  the  case  was  tried  by  an  impar- 
tial Jury.  "In  a  civil  case,  the  permission  of 
a  peremptory  challenge,  though  unauthorized, 
is  not  available  on  error,  If  the  cause  was 
tried  by  an  Impartial  Jury."  Adams  v.  Olive, 
48  Ala.  551;  Tatum  v.  Young,  1  Port  298; 
Bibb  v.  Reid,  3  Ala.  88. 

The  statement  of  the  defendant  as  to  the 
result,  had  the  road  been  run  on  the  opposite 
side  of  bis  house,  was  foreign  to  the  Issue 
Involved,  and  the  trial  court  did  not  err  In 
excluding  said  statement 

Defendant  had  testified  what  the  land  was 
worth,  and  the  plaintiff  bad  the  right  to  ask 
him  the  price  at  which  he  assessed  the  land. 
It  is  true  this  was  not  conclusive  proof  as 
to  value,  but  was  in  the  nature  of  a  declara- 
tion against  his  interest.  There  was  no  ob- 
jection upon  the  ground  that  it  was  sec- 
ondary evidence  of  the  assessment 

We  cannot  put  the  trial  court  in  error  as 
to  the  assessor's  book  being  put  in  evidence, 


as  It  was  not  subject  to  either  of  the  grounds 
assigned. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


ATLANTA  &  B.  AIR  LINE  BY.  v. 
WHEELER. 

(Supreme  Court  of  Alabama.    Feb.  6,  1908. > 

1.  Tbial— Reception  of  Evidence— Motion 
to  Strike  Out— Evioence  Admissible  in 
Past. 

Where  a  witness'  answer  goes  beyond  a  le- 
gitimate response  to  a  question,  and  the  wit- 
ness volunteers  a  conclusion,  it  is  not  error  to 
overrule  a  motion  to  exclude  the  answer,  since 
part  of  the  answer  was  good. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  |  248.] 

2.  Cakbiebs— Carriage  or  Passengers— Per- 
sonal Injuries— Actions  —  Admissibility 
or  Evidence. 

In  an  action  against  a  railroad  company 
for  personal  injuries  resulting  from  stepping 
from  a  passenger  coach  onto  a  defective  foot- 
stool, where  the  defendant  averred  that  plain- 
tiff negligently  stepped  on  the  stool  after  dis- 
covering its  condition,  evidence  that  plaintiff  did 
not  discover  the  condition  of  the  stool  In  time 
to  avoid  stepping  on  it  was  relevant  on  the  is- 
sue of  contributory  negligence. 

3.  Same— Questions  fob  Jubt. 

In  an  action  against  a  railroad  company 
for  pergonal  injuries  received  in  stepping  from 
a  passenger  coach  onto  a  defective  footstool,  the 
question  whether  plaintiff  was  negligent  in  step- 
ping on  the  stool  as  she  did,  and  whether  it  was 
the  proximate  cause  of  the  injury,  was  for  the 
jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  9,  Carriers,  If  1385,  1402.] 

4.  Same— Negligence. 

Whether  a  carrier  is  negligent  in  placing  a 
footstool  on  uneven  ground,  resulting  in  injury 
to  a  passenger,  is  a  question  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  |  1244.] 

5.  Same— Instructions. 

In  an  action  against  a  railroad  company 
for  personal  injuries  resulting  from  stepping 
from  a  passenger  coach  onto  a  defective  foot- 
stool, an  instruction  which  pretermits  plaintiff's 
discovery  or  knowledge  of  the  way  the  stool 
was  adjusted  in  time  to  stop  was  properly  re- 
fused, where  there  was  evioence  that  she  had 
no  such  knowledge. 

6.  Tbial— Instbuctions— Province  of  Court 
and  Jubt. 

Where  there  is  evidence  to  support  some  of 
the  counts,  an  instruction  calling  for  a  finding 
on  the  entire  complaint  is  properly  refused. 

7.  Limitation  of  Actions  —  Pleading  — 
Amendment  of  Complaint. 

Where  the  original  complaint  in  an  action 
for  injuries  against  a  railroad  company,  and 
amendments  filed  after  the  expiration  of  one 
year,  all  alleged  defendant's  failure  to  providV 
plaintiff  a  safe  place  to  alight,  the  averment  of 
the  causes  contributing  to  the  unsafenesa  of  the 

{ilace  will  not  prevent  the  amendments  from  re- 
sting back  to  the  original  complaint,  and  will 
not  subject  them  to  the  statute  of  limitation.*. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §|  543-547.] 
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8.  Carriers— Cahbiage  of  Passengers— Con- 
tributory Negligence— Instructions. 
In  an  action  against  a  railroad  company  for 
personal  injuries,  an.  instruction  to  find  for  de- 
fendant if  plaintiff  was  negligent  in  the  slight- 
rat  degree  in  any  way  set  up  in  any  of  the  de- 
fendant's pleas,  which  contributed  to  any  of 
her  alleged  injuries,  was  properly  refused  for 
failure  to  postulate  that  plaintiff's  negligence 
proximately  contributed  to  her  Injury. 

On  Rehearing. 

0.  Negligence— Comparative  Negligence. 

The  doctrine  of  comparative  negligence  does 
not  obtain  in  Alabama. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  5}  162-167.] 

10.  TbiaI/— Instructions— Form  —  Confused 

Instructions. 

A  charge  to  the  Jury,  which  is  not  clear 
and  free  from  any  tendency  to  confuse,  Is  prop- 
erly refused,  although  it  asserts  a  correct  prin- 
ciple of  law. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  St  569-576.] 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  by  Maude  Wheeler  against  the  At- 
lanta &  Birmingham  Air  Line  Railway. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Action  for  damages  for  personal  Injuries 
received  while  a  passenger.  Judgment  for 
plaintiff  In  the  sum  of  $880.  The  original 
complaint  contained  five  counts.  The  negli- 
gence alleged  in  the  first  count  was  that  the 
agents  or  servants  of  defendant  placed  a 
footstool  at  the  bottom  of  the  steps  of  the 
passenger  car  for  the  use  of  passengers  in 
getting  off,  which  was  Insecurely  placed  upon 
the  ground,  and  which  turned  or  careened  as 
plaintiff  stepped  upon  It,  throwing  her  back- 
wards against  and  under  the  car,  and  Injur- 
ing her.  The  second  count  alleges  the  duty 
of  defendant  to  furnish  plaintiff  a  safe  means 
of  egress  from  the  car,  and  the  placing  of  a 
stool  insecurely  upon  the  ground,  so  that 
when  she  stepped  off  and  turned,  It  threw  her. 
The  third  count  alleges  a  duty  on  defendant  to 
assist  plaintiff  in  alighting  from  the  train,  and 
a  duty  to  furnish  her  a  safe  means  of  alight- 
ing, and  alleges  the  failure  to  perform  the  first 
duty,  and  a  negligent  performance  of  the  sec- 
ond duty,  by  Insecurely  placing  a  footstool  In- 
securely on  the  ground,  so  that  the  same 
turned  when  she  stepped  on  it  The  fourth 
count  alleges  the  negligent  placing  of  the 
footstool  so  Insecurely  upon  the  ground  by 
the  servants  or  agents  of  defendant  that  it 
turned  or  careened  as  plaintiff  stepped  off 
the  car,  throwing  her  backwards,  etc.  The 
fifth  count  alleges  the  same  duties  as  the 
third  count  and  the  negligent  failure  on  the 
part  of  defendant's  servants  or  agents  to  per- 
form. All  of  the  counts  allege  that  defendant 
was  a  common  carrier  and  that  plaintiff  was 
a  passenger  for  hire.  The  first,  second,  and 
third  counts  were  filed  on  the  22d  day  of  June, 
1905.  The  fourth  and  fifth  counts  were  filed 
on  the  26th  day  of  September,  1906,  by  way  of 
amendment    The  sixth  and  seventh  counts 


were  filed  on  the  23d  day  of  January,  1906. 
The  sixth  count  alleges  that,  when  plaintiff 
went  to  alight,  she  stepped  off  said  car  with 
a  babe  In  her  arms  onto  a  stool  which  had 
been  placed  by  a  servant  or  agent  of  de- 
fendant at  the  foot  of  the  step  of  said  pas- 
senger car  on  some  loose  slag  or  cinder;  that 
said  stool  was  placed  for  the  use  of  passen- 
gers getting  off  said  car  at  said  station, 
which  stool  was  not  stable  and  secure,  be- 
cause of  the  negligence  of  defendant  in  hav- 
ing the  said  landing  place  at  Piedmont  cov- 
ered with  loose  slag  or  cinder;  and  that  when 
plaintiff  stepped  on  said  stool  the  same  turn- 
ed or  careened,  throwing  plaintiff  backward, 
etc.  The  seventh  count  alleges  that  when 
said  passenger  train  reached  Piedmont  It 
stopped  at  a  place  which  was  unsafe  for  pas- 
sengers to  alight  therefrom,  by  reason  of  the 
fact  that  the  ground  under  and  around  the 
passenger  coach  In  which  she  was  riding  was 
Irregular  and  rough,  being  covered  with  loose 
cinder  and  slag,  and  that  defendant's  serv- 
ants or  agents  placed  a  stool  under  or  near 
said  step  for  the  passengers  to  step  on  In 
alighting  from  said  train,  and  that  by  reason 
of  the  unevenness  or  roughness  of  the  ground, 
and  because  of  the  looseness  of  the  said 
slag  when  plaintiff  stepped  off  said  passenger 
coach  onto  said  stool,  the  stool  turned  or 
careened,  and  threw  her  violently  to  the 
ground,  Injuring  her,  etc.,  and  plaintiff  avers 
that  said  defendant's  negligence  caused  her 
said  injuries,  in  that  it  did  not.  through  its 
agents  or  servants,  stop  the  coach  in  which 
plaintiff  was  traveling  at  a  proper  and  safe 
place  for  her  to  alight  therefrom,  and  by  rea- 
son of  the  unevennes8  or  roughness  of  the 
ground  at  the  place  where  said  car  was  stop- 
ped, and  because  of  defendant  placing  said 
stool  on  said  slag,  plaintiff  was  thrown  down 
In  alighting,  eta  The  defendant  interposed 
the  plea  of  the  statute  of  limitations  for  one 
year  to  the  sixth  and  seventh  counts  of  the 
complaint  To  the  other  counts,  as  well  as  to 
the  sixth  and  seventh,  they  interposed  the 
plea  of  not  guilty  and  the  pleas  of  contribu- 
tory negligence,  setting  up  that  in  alighting 
from  the  train  plaintiff  negligently  stepped 
on  the  edge  of  said  stool,  thereby  causing  the 
same  to  careen  or  turn  over;  that  she  negli- 
gently stepped  off  the  said  car,  and  struck 
her  foot  on  the  edge  of  said  stool;  that  when 
she  alighted  and  was  being  assisted  to  alight, 
without  looking,  she  stepped  off  the  said  car 
negligently,  and  very  nearly  stepped  entire- 
ly over  the  stool,  causing  her  to  fall;  that 
she  saw  before  alighting  that  the  stool  was 
not  securely  placed,  and  that  one  edge,  side, 
or  corner  was  not  secure  on  the  ground ;  and 
that,  notwithstanding  she  knew  of  this  fact, 
she  negligently  stepped  onto  said  stool,  caus- 
ing her  to  fall  and  be  Injured.  The  testi- 
mony shows  that  the  Injuries  occurred  on 
Sunday,  January  22.  1905.  The  other  facts 
are  sufficiently  apparent  from  the  opinion. 

The  following  charges  were  requested  by 
defendant  in  writing,  and  were  refused :  "(1) 
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I  charge  you,  gentlemen  of  the  jury,  that  you 
cannot  consider  the  fact,  If  It  be  a  fact,  that 
the  ground  was  uneven  at  the  place  -where 
plaintiff  stopped,  In  determining  the  liability 
of  defendant  under  the  second  count  of  the 
complaint."  "(5)  The  court  charges  the  Jury 
that,  If  they  believe  the  evidence  In  this  case, 
they  must  find  the  Issues  In  favor  of  the  de- 
fendant." (9)  Same  as  charge  1  as  to  the 
fourth  count.  "(13)  I  charge  you,  gentlemen 
of  the  jury,  that  If  you  believe  from  the  evi- 
dence that  one  edge,  side,  corner,  or  end  of  the 
footstool  was  not  touching  the  ground  at  the 
time  she  alighted,  and  although  she  saw  it 
was  not  touching  the  ground,  she  did  alight, 
then  your  verdict  must  be  for  the  defendant" 
"(15)  I  charge  you,  gentlemen  of  the  jury, 
before  you  can  find  a  verdict  for  plaintiff  In 
this  case,  you  must  be  reasonably  satisfied 
from  the  evidence  that  the  defendant  was 
negligent  In  placing  the  footstool  upon  the 
ground,  and  If  you  are  not  so  satisfied  you 
must  return  a  verdict  in  favor  of  the  defend- 
ant under  the  second  count  of  the  complaint 
(16)  The  court  charges  the  jury  that  defend- 
ant, in  transporting  passengers,  does  not 
guarantee  absolute  safety  to  passengers,  but 
Is  only  liable  for  negligence,  and,  unless  you 
believe  to  a  reasonable  satisfaction  that  de- 
fendant is  guilty  of  negligence  in  placing  the 
stool  on  the  ground,  then  your  verdict  must 
be  for  the  defendant"  "(19)  I  charge  you, 
gentlemen  of  the  jury,  that  if  plaintiff  was 
negligent  In  the  slightest  degree  in  any  way 
set  up  In  any  of  defendant's  pleas,  which  con- 
tributed to  any  of  her  alleged  Injuries,  then 
your  verdict  must  be  for  defendant"  "(23) 
I  charge  you,  gentlemen  of  the  jury,  that  if 
plaintiff,  before  she  alighted  from  the  train, 
saw  that  one  edge,  side,  corner,  or  end  of  the 
stool  was  not  touching  the  ground,  and  she 
stepped  on  the  stool,  knowing  that  one  edge, 
side,  corner,  or  end  of  the  stool  was  not 
touching,  thereby  causing  the  stool  to  over- 
turn, and  In  consequence  of  which  she  sus- 
tained her  alleged  injuries,  then  your  verdict 
must  be  for  defendant."  "(29)  The  court 
charges  the  jury  that  If  they  believe  from  the 
evidence  that  plaintiff  saw  that  one  edge  or 
corner  of  the  stool  was  not  touching  the 
ground  before  she  stepped  on  the  train,  and 
although  she  saw  that  said  end  or  corner  of 
the  stool  was  not  touching  the  ground,  she 
did  step  on  the  stool,  thereby  causing  It  to 
overturn,  and  In  consequence  of  Its  overturn- 
ing received  her  alleged  Injuries,  then  your 
verdict  must  be  for  defendant" 

W.  C  Tunstall,  Jr.,  for  appellant  Black- 
well  &  Agee,  for  appellee. 

ANDERSON,  J.  The  question  asked  the 
plaintiff,  when  a  witness,  In  reference  to  ber 
position  on  the  car  step,  when  about  to  step 
on  the  stool  and  when  she  discovered  the  con- 
dition of  said  stool,  did  not  call  for  a  conclu- 
sion and  sought  relevant  evidence,  as  the  re- 
ply would  aid  the  Jury  in  determining  wheth- 


er or  not  she  was  guilty  of  negligence  In  stei>- 
plng  upon  the  stool  after  discovering  Its  con- 
dition ;  that  Is,  whether  or  not  she  made  the 
discovery  In  time  to  check  her  descent  It 
may  be  that  a  part  of  her  answer  went  be- 
yond a  legitimate  response  to  the  question, 
and  that  the  witness  volunteered  a  conclusion 
as  a  part  of  her  answer ;  but  appellant's  mo- 
tion to  exclude  went  to  the  entire  answer, 
and  did  not  seek  to  eliminate  so  much  thereof 
as  was  a  conclusion,  and  the  trial  court  will 
not  be  put  in  error  for  overruling  a  motion  to 
exclude  evidence  In  Its  entirety,  when  some  of 
it  Is  good. 

It  is  Insisted  that  this  evidence  was  not  ad- 
missible under  the  pleading,  that  It  was  in- 
tended for  the  purpose  of  showing  the  plain- 
tiffs inability  to  stop  after  discovering  the 
condition  of  the  stool,  and  that  it  could  not 
have  been  shown  without  a  replication  to 
the  pleas  of  contributory  negligence.  Coun- 
sel evidently  loses  sight  of  the  fact  that  the 
pleas  aver  that  the  plaintiff  "negligently" 
stepped  on  the  footstool  after  discovering  Its 
condition.  If  she  did  not  discover  that  the 
stool  was  improperly  set  on  the  ground  until 
it  was  too  late  to  reinstate  herself  on  the  car 
steps  or  to  check  the  downward  movement  of 
her  body,  she  did  not  negligently  step  there- 
upon, and  this  evidence  was  relevant  to  nega- 
tive the  defendant's  pleas  of  contributory  neg- 
ligence. 

The  trial  court  did  not  err  In  refusing 
charge  5,  the  general  charge,  requested  by  the 
defendant.  There  was  evidence  In  support  of 
the  complaint  and  we  cannot  agree  with  coun- 
sel for  appellant  *in  the  insistence  that  the 
pleas  of  contributory  negligence,  or  any  one 
of  them,  were  proved  beyond  dispute.  It  is 
true  that  one  of  the  defendant's  witnesses  tes- 
tified that  plaintiff  stepped  on  the  edge  of  the 
stool,  and  this  fact  was  not  contradicted. 
Still  the  plea  avers  that  she  "negligently"  did 
so,  and  that  her  doing  so  was  the  proximate 
cause  of  her  Injury.  It  was  for  the  Jury  to  de- 
termine whether  or  not  she  negligently  stepped 
on  the  stool.  If  she  did  not  discover  Its  con- 
dition until  too  late  to  check  her  downward 
movement,  then  she  did  not  negligently  step  on 
the  stool.  Moreover,  it  was  a  question  for 
the  jury  to  determine  whether  or  not  the 
plaintiff's  stepping  on  the  edge  of  the  stool 
was  the  proximate  cause  of  the  injury,  or 
whether  it  was  caused  by  the  uneven  position 
it  occupied  on  tbe  ground.  If  the  ground  was 
level  and  unbroken,  and  the  stool  rested  firm- 
ly upon  all  of  its  edges,  it  may  be  that  it 
would  not  have  turned,  even  If  plaintiff  step- 
ped on  or  near  the  edge  of  same. 

The  trial  court  did  not  err  In  refusing 
charge  1,  requested  by  the  defendant  If  not 
otherwise  bad,  it  was  faulty  In  Instructing  the 
jury  that  they  could  not  consider  the  uneven- 
neRs  of  the  ground  where  the  train  stopped  in 
fixing  the  defendant's  liability  under  the  sec- 
ond count.  It  is  true  the  negligence  charged 
in  the  second  count  was  in  fixing  the  stool,  yet 
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If  the  train  stopped  at  a  point  where  the 
ground  was  broken,  and  the  stool  was  placed 
on  broken  and  uneven  ground,  the  mere  act 
of  putting  it  on  uneven  ground  may  have  con- 
stituted a  negligent  fixing  or  placing  of  the 
stool.  What  we  say  as  to  this  cbarge  relates 
also  to  refused  charge  9. 

Charges  13,  23,  and  29,  requested  by  the  de- 
fendant, were  properly  refused.  If  not  other- 
wise bad,  they  pretermit  the  plaintiff's  dis- 
covery or  knowledge  of  the  condition  of  the 
way  the  stool  was  adjusted  In  time  to  stop. 
The  plea  avers  that  she  negligently  stepped 
on  the  stool'  after  discovering  its  condition, 
and  there  was  evidence  from  which  the  jury 
could  infer  that  she  did  not  negligently  do  so, 
and  that  she  did  not  discover  Its  condition  in 
time  to  keep  from  stepping  on  It. 

Charge  15,  requested  by  the  defendant,  was 
properly  refused.  It  called  for  a  finding  for  the 
defendant  on  the  entire  complaint,  upon  a  fail- 
ore  of  proof  only  as  to  counts  2  and  4,  thus  pre- 
termitting a  consideration  of  the  other  counts, 
and  notwithstanding  there  was  evidence  in 
support  of  counts  6  and  7.  Counsel  Justifies 
this  charge,  in  argument,  upon  the  theory 
that  the  statute  of  limitations  was  good  as  to 
these  last  two  counts;  that  they  were  intro- 
duced by  way  of  amendment  more  than  a 
year  after  the  injury,  and  were  of  such  char- 
acter as  to  not  come  within  the  lis  pendens, 
and  did  not,  therefore,  relate  back  to  the  orig- 
inal complaint.  The  gravamen  of  the  action, 
as  disclosed  by  each  count  of  the  complaint 
was  the  defendant's  negligent  failure  to  pro- 
vide the  plaintiff  with  a  safe  place  to  alight 
from  the  train.  It  may  have  been  that  the 
failure  was  due  to  an  improper  fixing  of  the 
stool,  the  unevenness  of  the  ground  upon 
which  It  was  fixed,  or  the  unevenness  of  the 
ground  where  the  train  was  stopped,  and  at 
the  point  at  which  the  stool  was  set  and  she 
was  Invited  to  alight.  The  averment  of  one 
or  all  of  these  causes  was  but  the  statement 
of  facts  setting  out  wherein  the  defendant 
failed  to  provide  a  safe  place  for  her  to  alight 
from  its  train.  If  the  stool  upon  which  she 
was  invited  to  step  was  not  properly  ad- 
justed, because  of  the  way  it  was  fixed  on  the 
ground,  and  for  that  reason  careened  or  turn- 
ed over,  the  defendant  failed  to  furnish  her  a 
safe  place  to  alight.  If  the  ground  was  un- 
even, and  In  consequence  thereof  the  stool 
was  not  stationary  or  secure,  she  was  not 
provided  with  a  safe  place  at  which  to  alight. 
If  the  train  stopped  where  the  ground  was 
broken  and  uneven,  and  defendant's  servant 
placed  the  stool  at  such  a  point,  and  it  careen- 
ed or  turned  because  of  the  condition  of  the 
ground  where  the  train  stopped  and  where  It 
was  placed,  then  the  defendant  failed  to  pro- 
vide her  with  a  safe  place  to  alight.  The 
essence  of  the  charge  in  each  count  was  the 
defendant's  failure  to  provide  plaintiff  with 
a  safe  place  to  alight  from  the  train  and  the 
amendments  were  not  such  as  to  prevent  a 
relation  back  to  the  original,  and  were  not 


subject  to  the  plea  of  the  statute  of  limita- 
tions. L.  &  N.  R.  R.  Co.  v.  Woods,  105  Ala. 
561,  17  South.  41 ;  N.  C.  &  St.  L.  Ry.  v.  Hill 
(Ala.)  40  South.  612;  City  of  Sheffield  v.  Har- 
ris, 112  Ala.  614,  20  South.  955 ;  Heald's  Case, 
(Ala.)  45  South.  686. 

The  trial  court  did  not  err  in  refusing 
charge  19,  requested  by  the  defendant.  It 
pretermits  the  fact  that  the  negligence  of  the 
plaintiff  proximately  contributed  to  her  in- 
Jury.  It  is  true  the  cbarge  refers  to  the 
pleas;  but,  assuming  that  the  negligence 
meant  by  the  charge  was  the  same  as  what  Is 
set  out  in  the  pleas,  yet  the  pleas  aver  that 
the  negligence  so  set  up  was  the  proximate 
cause  of  the  injury,  but  which  said  averment  Is 
aB  to  the  result  of  consequences  of  said  negli- 
gence, and  the  word  "proximate"  cannot  be 
supplied  by  referring  the  charge  to  the  pleas, 
which  sets  out  the  acts  or  omissions  consti- 
tuting contributory  negligence,  but  which  can- 
not excuse  the  omission  of  the  proximate 
cause  from  the  charge.  The  plaintiff  may 
have  been  guilty  of  negligence  in  some  slight 
degree  and  in  some  way  as  set  out  In  the 
pleas,  and  which  may  have  contributed  to 
her  injury;  yet,  unless  the  negligence  prox- 
imately contributed  to  her  Injury,  the  pleas 
were  not  proven,  and  the  defendant  was  not 
entitled  to  a  verdict  on  the  pleas  of  contribu- 
tory negligence. 

The  evidence  was  sufficient  to  warrant  a 
verdict  for  the  plaintiff,  and  in  fact  the 
weight  of  the  evidence  was  favorable  to  the 
plaintiff,  and  her  evidence  was  not  contradict- 
ed as  to  the  extent  of  her  injury  and  suffer- 
ing, and  we  are  not  prepared  to  say  the  dam- 
ages were  excessive.  The  trial  court  did  not 
err  in  refusing  the  motion  for  a  new  trial. 

The  judgment  of  the  city  court  Is  affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 

On  Rehearing. 

DENSON,  J.  The  application  for  a  rehear- 
ing Is  based  on  the  ground  that  charge  19,  re- 
quested by  the  defendant  (appellant),  asserts 
a  correct  proposition  of  law,  and  that  this 
court  has  fallen  Into  error  in  holding  that 
the  trial  court  did  not  err  In  refusing  it 
The  doctrine  of  comparative  negligence  does 
not  obtain  in  this  jurisdiction ;  and  it  is  true, 
in  negligence  cases,  that  if  the  plaintiff  is 
guilty  of  the  "slightest  degree  of  negligence," 
which  proximately  contributes  to  the  Injury 
complained  of,  a  recovery  should  not  be  al- 
lowed. Birmingham  Railway,  etc.,  Co.  v. 
Bynum,  139  Ala.  389,  36  South.  736.  But  in 
this  case  there  are  sundry  pleas  setting  up.  in 
varying  form,  negligence  on  the  part  of  the 
plaintiff.  The  legal  effect  of  charge  19  is  to 
remit  the  jury  to  these  pleas  to  determine 
what  negligence  Is  alleged.  A  charge  to  a 
Jury  should  be  clear  and  free  from  any  tend- 
ency to  confuse,  and  If  not  free  from  such 
tendency,  though  it  may  assert  a  correct  prop- 
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osltion  of  law,  the  trial  court  may  refuse  It 
without  committing  reversible  error.  Boulle- 
met's  Case,  28  Ala.  83;  1  Mayfleld's  Dig.  p. 
171,  §  151. 

In  the  case  of  Woodward  Iron  Co.  v.  Clin- 
ton Curl  (Ala.)  44  South.  969,  973,  charge  1 
requested  by  the  plaintiff,  In  this  language: 
"While  the  injury  alone  is  not  sufficient,  jet 
I  charge  you,  gentlemen  of  the  Jury,  that  If 
you  believe  from  the  evidence  that  the  plain- 
tiff, Clinton  Curl,  was  injured,  and  that  the 
negligence  of  the  defendant  as  charged  in 
either  the  second,  third,  fourth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  thirteenth,  fif- 
teenth, sixteenth,  seventeenth,  or  eighteenth 
counts  of  the  complaint  was  the  proximate 
cause  of  the  plaintiff's  Injuries,  then  you 
must  find  for  the  plaintiff" — was  given.  Of 
the  action  of  the  court  in  giving  said  charge 
this  court  said:  "While  we  will  not  say  the 
court  committed  reversible  error  in  giving 
charge  1,  we  do  say  that  such  charges  should 
never  be  given,  as  they  tend  to  confuse  the 
Jury."  A  number  of  authorities  are  there 
cited  in  support  of  the  utterance  of  the  court 
See,  also,  Birmingham  Railway,  etc.,  Co.  v. 
Hayes  (Ala.)  44  South.  1032,  construing 
charge  27  requested  by  the  plaintiff  in  that 
case.  It  seems  to  the  writer  that  the  charge 
here  in  judgment  falls  in  the  same  category 
with  charge  1  In  the  case  cited,  and  that  the 
vice  of  a  "confusing  tendency"  inheres  in  the 
charge  remitting  the  Jury  to  the  pleas. 

It  is  on  this  ground  that  he  bases  his  Judg- 
ment that  the  lower  court  committed  no  re- 
versible error  in  refusing  charge  19,  and  that 
the  application  for  a  rehearing  should  be 
overruled. 


FOURMENT  v.  STATE. 
(Supreme  Court  of  Alabama.    April  9,  1908.) 

1.  Habeas  Cobpus— Grounds  fob  Relief— 
Want  of  Jurisdiction— Errors  and  1b- 
begulabities. 

Under  Code  1896,  8  4838,  providing  that, 
where  a  party  is  in  custody  by  virtue  of  pro- 
cess from  any  court  legally  constituted,  he  can 
only  be  discharged  where  the  jurisdiction  of  the 
court  has  been  exceeded,  etc.,  one  in  custody  un- 
der an  assumed  and  exercised  judicial  jurisdic- 
tion of  matter  and  person  may  institute  habeas 
corpus  to  investigate  the  existence  of  jurisdic- 
tion, but  not  for  the  investigation  of  an  erro- 
neous or  irregular  exercise  of  existing  jurisdic- 
tion. 

2.  Wobds  and  Phbases— "Saloon." 

The  saloon,  in  common  parlance,  is  a  place 
where  intoxicating  liquors  are  sold. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6310,  6311 ;  vol.  8,  p. 
7794.] 

3.  Statutes— Enactment— Amendments. 

The  title  of  a  bill  as  originally  introduced 
was:  "To  further  regulate  opening,  closing, 
keeping  and  selling  or  giving  away  spirituous 

*  *  *  liquors  under  a  license  operating  sa- 
loons *  *  *  and  to  punish  the  violation 
tuereof."  The  title  of  a  substitute,  which  be- 
came a  law  (Acts  1907,  p.  518).  was:  "To  fur- 
ther regulate  the  opening,  closing  and  operating 
saloons  and  giving  away  or  selling  spirituous 

*  *   *   liquors  under  a  license   *   *   •  and 


to  punish  violations  thereof."  Held,  that  the 
title  of  the  substitute  was  but  an  expansion  of 
the  title  of  the  original  bill,  and  was  not  a  de- 
parture from  the  purpose  of  the  original  bill 
within  Const.  §  61,  providing  that  no  bill  shall 
be  so  amended  on  its  passage  as  to  change  its 
original  purpose. 

4.  Same— Title— Sufficiency. 

The  title  of  Acts  1907,  p.  818.  entitied,  "An 
act  to  further  regulate  the  opening,  closing  and 
operating  saloons  and  giving  away  or  selling 
spirituous  *  *  *  liquors  under  a  license 
*  *  *  and  to  punish  violations  thereof,"  is 
sufficiently  broad  within  Const.  §  45,  providing 
that  each  law  shall  contain  but  one  subject, 
which  shall  be  expressed  in  its  title,  to  include 
the  provisions  fixing  the  hours  for  opening  and 
closing  saloons  and  prescribing  a  penalty  for 
selling  or  giving  away  intoxicating  liquors  dur- 
ing the  prohibited  hours,  etc 

5.  Same— Partial  Invalidity. 

Though  the  provision  in  Acts  1907,  p.  518, 
which  makes  it  an  offense  to  deliver  intoxicating 
liquors  during  prohibited  hours,  is  invalid  be- 
cause not  embraced  in  the  title  of  the  act ;  the 
remainder  of  the  act  fixing  the  hours  for  opening 
and  closing  saloons  and  prescribing  a  penalty 
for  the  sale  or  giving  away  of  intoxicating  liq- 
uors during  prohibited  hours  is  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  44,  Statutes,  §§  58-66.] 

Appeal  from  City  Court  of  Mobile ;  O.  J. 
Semmes,  Judge. 

Z.  Frank  Fourment  was  convicted  of  vio- 
lating the  liquor  laws,  and  he  applied  for 
habeas  corpus  for  his  discharge  on  the 
ground  of  the  unconstitutionality  of  the  law. 
From  a  Judgment  denying  the  writ,  he  ap- 
peals. Affirmed. 

Acts  1907,  p.  518,  is  as  follows : 

"An  act  to  further  regulate  the  opening,  clos- 
ing and  operating  saloons,  and  giving 
away  or  selling  spirituous,  vinous  or  malt 
liquors  under  a  license  from  the  state 
and  to  punish  violations  thereof. 
"Section  1.  Be  it  enacted  by  the  Legisla- 
ture of  Alabama,  That  from  and  after  Jan- 
uary first,  1908,  it  shall  be  unlawful  for  any 
one  authorized  by  license  from  the  state,  to 
sell  spirituous,  vinous  or  malt  liquors,  or 
the  employe,  agent  or  servant  of  such  person 
to  have  open  or  to  admit  any  one  or  more 
persons  into  the  house  or  place  wherein 
spirituous,  vinous  or  malt  liquors  are  stored, 
kept  or  sold,  under  such  license,  or  to  give 
away  or  sell  any  spirituous,  vinous  or  malt 
liquors  in  any  quantity  In  or  from  the  house 
or  place  where  such  liquors  are  stored,  kept 
or  sold,  before  the  hour  of  six  o'clock  in  the 
morning  in  any  place,  town  or  city,  or  after 
the  hour  of  seven  o'clock  in  the  evening  in 
places,  towns  or  cities  of  less  than  ten  thou- 
sand inhabitants  or  after  the  hour  of  eight 
o'clock  in  the  evening  in  towns  or  cities  of 
not  less  than  ten  thousand  nor  more  than 
fifteen  thousand  inhabitants  or  after  the 
hour  of  nine  o'clock  in  the  evening  In  cities 
of  more  than  fifteen  thousand  inhabitants. 

"Sec.  2.  That  any  person  or  persons  hav- 
ing a  license  to  sell  spirituous,  vinous  or 
malt  liquors,  or  the  agent,  employe  or  serv- 
ant of  such  person  or  persons  who  directly 
or  indirectly  sells  or  gives  or  delivers  any 
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spirituous,  vinous  or  malt  liquors  to  any  per- 
son In  or  from  such  house  or  place  in  which 
license  authorizes  the  doing  of  business  at 
any  time  prohibited  by  this  act  shall  be 
guilty  of  a  misdemeanor  and  on  conviction 
shall  be  fined  not  less  than  fifty  nor  more 
than  fl«H.  hundred  dollars  and  may  also  be 
Imprisoned  In  the  county  jail  or  sentenced 
to  turd  labor  for  the  county  for  hot  more 
than  six  months. 

"Sec  3.  That  when  any  person  Is  convicted 
for  a  violation  of  thls'act  a  copy  of  such  con- 
viction shall  be  certified  by  the  clerk  of  the 
court  wherein  such  conviction  is  had  to  the 
judge  of  probate  of  the  county  and  on  it  be- 
ing shown  to  the  probate  Judge  that  the  per- 
son or  persons  having  such  license  or  his 
agent,  employe  or  servant  has  been  con- 
victed for  two  violations  of  this  act  the 
probate  judge  shall  cancel  such  license  to 
sell  spirituous,  vinous  or  malt  liquors. 

"Sec.  4.  That  an  Indictment  for  a  violation 
of  this  act  shall  be  sufficient  if  It  charges 
•that  having  a  license  to  sell  spiritu- 
ous, vinous  or  malt  liquors,  or  being  the 
agent,  employe  or  servant  of  one  having  such 
license  did  keep  open  saloon,  or  sell  or  give 
away  spirituous,  vinous  or  malt  liquors  in 
or  from  a  house  or  place  where  such  liquors 
were  kept,  stored,  or  sold  or  did  admit  per- 
sons Into  such  house  or  place  at  an  unlawful 
hour  and  contrary  to  law  and  so  forth.' 

"Sec.  5.  The  number  of  Inhabitants  In  any 
city  or  town  or  place  shall  be  determined  by 
the  last  legally  authorized  census 

** Approved  Aug.  2,  1907." 

Erwln  &  McAleer  and  B.  B.  Boone,  for  ap- 
pellant. Alexander  M.  Garber,  Atty.  Gen., 
for  the  State. 

McCLELLAN,  J.  Where  one  is  in  custody 
which  is  predicated  upon  an  assumed  and 
exercised  judicial  jurisdiction  of  matter  or 
person  that  it  is  asserted  did  not  legally  ex- 
ist, habeas  corpus  is  the  remedy  to  institute 
an  Investigation  of  the  existence  of  such 
Jurisdiction;  an  Inquiry  very  different  from 
one  Involving  the  merely  erroneous  or  Ir- 
regular exercise  of  existent  jurisdiction. 
Code  1896,  *  4838;  Ex  parte  Sam,  51  Ala. 
34;  City  of  Selma  v.  Till,  42  South.  504; 
Church  on  Habeas  Corpus,  18  356,  352.  That 
this  remedy,  under  the  conditions  defined,  is 
appropriate,  has,  on  several  occasions,  serv- 
ed to  invite,  without  question,  the  decision 
of  thte  court.  We  therefore  take  up  for  re- 
view the  constitutionality  of  the  act  approved 
August  2,  1907.  Acts  1907,  pp.  518-519.  This 
bill  was,  by  the  Senate,  substituted  for  Sen- 
ate Bill  344.  The  latter  bill  bad  been  intro- 
duced and  referred  to  a  standing  committee 
of  that  body  which  committee  had,  before 
the  substitution,  regularly  considered  It  and 
reported  thereon  favorably.  The  title  of  the 
original  bill  was :  "To  further  regulate  open- 
ing, closing,  keeping  and  selling  or  giving 
away  spirituous,  vinous  or  malt  liquors  un- 


der a  license  operating  saloons  In  the  state 
of  Alabama  and  to  punish  the  violation  there- 
of." We  are  not  advised  further  than  is  in- 
dicated by  the  quoted  title  what  the  contents 
of  the  bill  was.  The  title  of  the  substitute, 
which  became  the  enactment,  is:  "To  fur- 
ther regulate  the  opening,  closing  and  operat- 
ing saloons,  and  giving  away  or  selling  spir- 
ituous, vinous  or  malt  liquors  under  a  HcenBe 
from  the  State  and  to  punish  violations 
thereof."  It  is  objected  that  the  substitu- 
tion of  the  latter  for  the  former  bill  violated 
this  provision  of  section  61  of  the  Constitu- 
tion :  •  •  And  no  bill  shall  be  so  al- 
tered or  amended  on  Its  passage  through 
either  House  as  to  change  its  original  pur- 
pose." It  Is  also  objected  that  the  title  to 
the  enactment  embraces  two  subjects,  in  vio- 
lation of  section  45  of  the  Constitution,  un- 
less it  Is  construed  to  have  application  only 
to  saloons.  We  will  treat  both  objections  at 
once. 

The  original  purpose,  evinced  by  the  title 
to  the  original  bill,  was  to  regulate  the  sale 
or  giving  away  of  liquors  through  a  regula- 
tion of  the  saloon.  The  "saloon,"  In  common 
parlance,  Is  a  place  where  intoxicating  liq- 
uors are  sold.  It  has  other  definitions,  but 
the  context  leaves  no  room  for  doubt  that  its 
meaning  was  Intended  to  be  as  we  have  stat- 
ed. More  minutely  viewed,  the  original  pur- 
pose was  to  regulate  the  disposition  of  In- 
toxicants by  subjecting  the  more  common 
agency  thereof— the  saloon— to  regulation  In 
respect  to  opening  and  closing,  keeping  and 
selling  or  giving  away  the  defined  liquors. 
The  title  to  the  substituted  measure  reaffirms 
In  the  main,  in  its  first  sentence,  this  idea  of 
regulation  through  the  saloon;  but  the  suc- 
ceeding phrase  employs  language  sufficiently 
comprehensive  to  include,  for  the  essential 
purpose  of  conveying  notice  to  the  members 
of  the  Legislature  and  to  the  public  as  well, 
the  regulation  of  the  sale  or  giving  away  of 
spirituous,  vinous,  or  malt  liquors  through, 
by,  or  from  any  agency  In  the  state  holding 
a  license  to  deal  in  the  liquors  described. 
There  are  two  kinds  of  licenses  issuable  un- 
der which  liquors  may  be  dealt  In,  viz.,  to 
the  retailer,  and  to  the  wholesaler.  If,  as  Is 
urged,  we  should  Interpolate  In  the  caption 
to  the  enactment  the  words  "by  them"  (mean- 
ing saloons),  after  the  word  "selling,"  an  un- 
warranted limitation  would  be  put  upon  the 
term  "license"  as  It  Is  used  In  the  title,  and 
the  result  would  be  to  exclude  every  other 
class  of  licensable  agencies  dealing  in  the 
sale  of  such  liquors  in  this  state. 

It  is  apparent,  from  a  comparison  of  the 
titles  and  the  enactment  as  well,  that  the 
substitute  was  but  an  extension — an  ex- 
pansion— of  the  original  method  by  which 
the  regulation  desired  was  to  be  effected; 
that  the  greater,  embraced  In  the  compre- 
hensive second  phrase  of  the  title  to  the  sub- 
stitute, includes  the  lesser,  the  saloon.  That 
such  an  extension  or  expansion  did  not  op- 
erate a  departure  from  the  original  purpose 
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as  indicated  by  the  title  to  the  original  bill, 
and  that,  hence,  was  not  amenable  to  the 
constitutional  requirement  with  respect  to 
new  bills  (Const  I  61),  is  a  conclusion  sup- 
ported, in  principle,  by  the  following  deci- 
sions of  this  court:  Stein  v.  Leeper,  78  Ala. 
519;  State  v.  Buckley,  54  Ala.  599;  Hall  v. 
Steele,  82  Ala.  562,  2  South.  650;  Sou.  Ry. 
v.  Mitchell,  139  Ala.  629,  37  South.  85. 

Coming  to  the  body  of  the  enactment,  the 
act  itself  in  all  its  provisions,  except  in  the 
one  respect  to  be  mentioned,  is  so  palpably 
referable  and  cognate  to  the  subject  express- 
ed In  the  title  that  we  merely  direct  the  re- 
porter to  set  out  the  bill  as  a  demonstration 
of  the  correctness  of  this  conclusion. 

The  exception  just  above  referred  to  is  the 
word  "delivers"  as  it  appears  in  section  2  of 
the  act.  Without  deciding  but  conceding  It 
for  the  purposes  of  this  decision  only,  we 
are  of  the  opinion  that  that  term  may  be 
stricken  from  the  act  as  without  the  scope 
of  the  subject  expressed  In  the  title,  and  that 
there  will  remain  "a  complete  statute,  sen- 
sible, and  capable  of  being  executed  and 
wholly  independent  of  the  rejected  word  'de- 
livers.'" State  v.  Davis,  130  Ala.  148,  30 
South.  344,  89  Am.  St  Rep.  23. 

The  act  is  constitutionally  free  from  the 
objections  urged  on  this  appeal,  and  the 
order  remanding  the  petitioner  Is  affirmed. 

Affirmed. 

TYSON,  C.  3.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


STATE  ex  rel.  WOODWARD  v.  SKEGGS, 
Judge  of  Probate. 

MEYER  v.  GREEN,  Judge  of  Probate. 

(Supreme  Court  of  Alabama.    April  9,  1908.) 

1.  Statutes— Prohibition  Law  —  Construc- 
tion  —  Meanino  of  Language  —  "Elec- 
tion." 

Under  State  Prohibition  Law,  f  13,  provid- 
ing that  the  prohibition  law  should  go  into  ef- 
fect January  1,  1908,  in  all  counties  where  an 
election  has  been  held  on  or  before  the  12th  day 
of  December,  1907,  under  the  provisions  of  the 
county  local  option  law,  at  which  election  it 
has  been  determined  that  liquor  shall  not  be 
sold,  the  word  "election"  means  an  expression 
of  the  will  of  the  majority,  and  not  a  valid 
election^  Hence  the  constitutionality  of  the  lo- 
cal option  law  is  immaterial  in  determining 
when  the  prohibition  law  would  go  into  effect. 

2.  Constitutional  Law  —  Construction  — 
Grant  or  Limitation  of  Power. 

The  state  Constitution  is  a  limitation,  and 
not  a  grant,  of  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  30.] 

3.  Same— Effect  of  Constitution. 

The  mandates  of  the  state  Constitution  are 
the  supreme  law  to  the  legislative,  executive, 
and  judicial  departments  of  this  government. 

4.  Same— Statutes— Validity— Judicial  Au- 
thority—Wisdom of  Legislature. 

The  propriety  and  wisdom  of  enactments 
by  the  lawmakers  are  questions  peculiarly  and 
exclusively  within  the  decisive  right  of  that  de- 
partment, and,  if  an  act  under  investigation 


contravenes  no  provision  of  the  organic  law,  the 
judiciary  has  no  power  to  review  the  legisla- 
tive determination  of  the  wisdom  and  propriety 
of  the  action  taken. 

5.  Same  —  Presumptions  and  Burden  of 
Proof— Vali  dity. 

Every  enactment  is  presumptively  consti- 
tutional and  valid,  and  the  one  who  questions 
the  constitutionality  of  an  act  assumes  the  bur- 
den of  proving  its  unconstitutionality  beyond  a 
reasonable  doubt 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  $  46.] 

6.  Same— Construction  of  Constitutional 
Provisions— "House." 

The  word  "House"  is  used  in  the  Consti- 
tution in  varying  senses  to  three  entities,  name- 
ly, the  place  of  legislative  session,  the  total  elect- 
ed membership  of  a. branch  of  that  department, 
and  the  body,  whether  upper  or  lower,  as  legally 
constituted  to  perform  its  legislative  functions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3351-3357.] 

7.  Statutes— Enactment  —  Special  Session 
of  Legislature— Necessary  Vote— Consti- 
tutional Provisions— "House." 

Const.  1901.  8  76,  provides  that  when  the 
Legislature  shall  be  convened  hi  special  ses- 
sion, there  shall  be  no  legislation  upon  subjects 
other  than  those  designated  in  the  proclamation 
of  the  Governor  calling  such  session,  except  by 
vote  of  two-thirds  of  each  House.  Section  52 
provides  that  the  majority  of  each  House  shall 
constitute  a  quorum  to  do  business,  and  in  sev- 
eral instances  the  Constitution  provides  that  an 
affirmative  vote  by  a  named  proportion  of  the 
entire  elected  membership  of-  each  House  is  es- 
sential to  the  valid  enactment  of  proposed  legis- 
lation. Held,  that  the  word  "House, "  as  used  in 
section  52,  means  the  entire  membership  of  each 
body,  but  It  denotes  that  a  majority  of  each 
body  shall  constitute  the  House  for  the  transac- 
tion of  business,  and,  in  view  of  the  absence 
of  a  provision  requiring  the  named  proportion 
of  the  entire  elected  membership,  two*thirds  of 
a  quorum  of  each  House  is  sufficient  to  enact 
legislation  at  a  special  session  on  subjects  not 
designated  in  the  proclamation. 

8.  Same— Necessary  Vote— On  Preliminary 
Matters. 

A  two-thirds  vote  is  necessary  only  on  the 
final  enactment  of  a  law  passed  at  a  special  ses- 
sion on  a  subject  other  than  that  designated  in 
the  proclamation,  and  is  not  necessary  on  pre- 
liminary matters,  such  as  the  introduction  of 
the  bill,  etc. 

9.  Constitutional  Law  — Statutes  — Con- 
struction—Meaning  of  Word  in  Other 
Places. 

Where  a  word  or  phrase  is  repeated  in  a 
Constitution  or  statute,  and  in  one  instance  its 
meaning  is  definite  and  clear,  and  in  the  other 
it  is  susceptible  of  two  meanings,  it  will  be  pre- 
sumed to  have  been  employed  in  the  sense  in 
which  it  was  used  in  the  place  where  its  mean- 
ing was  clear. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  11.] 

10.  Statutes  —  Enactment  —  "Journal"  — 
Constitutional  Provisions. 

Const.  1901,  {  66,  requires  the  presiding  of- 
ficer of  each  House  to  sign  all  bills  and  joint  res- 
olutions passed  by  the  Legislature,  in  the  pres- 
ence of  the  House  over  which  he  presides,  after 
it  has  been  publicly  read,  and  that  the  fact  of 
reading  and  signing  shall  be  entered  on  the 
journal.  Held,  that  the  fact  that  the  signing 
was  in  the  presence  of  the  House  need  not  be 
entered  in  the  journal,  but  merely  the  act  of 
signing,  for  the  journal  is  the  official  narrative 
of  the  proceedings  of  the  respective  Houses, 
and  the  existence  of  a  journal  implies  the  pres- 
ence of  a  properly  organized  House,  citing  4 
Words  and  Phrases,  pp.  3821,  3822. 
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11.  Same— Signing  in  Presence  of  House— 
Construction  op  Journal  Record. 

Even  if  it  were  necessary  for  the  journal  to 
show  that  a  bill  or  joint  resolution  was  signed 
by  the  presiding:  officer  in  the  presence  of  the 
House,'  the  requirement  would  be  met  where  the 
journal  narrates  a  continuous  session  legally  or- 
ganized, of  the  House  covering  proceedings  both 
before  and  after  the  signing  or  a  bill  in  ques- 
tion, and  the  dispensation  by  the  necessary  pro- 
portionate vote  of  the  reading  at  length  of  cer- 
tain bills  enumerated,  among  which  was  the  one 
in  question. 

12.  Same— Effect  of  Singular  Form— "Said 
Bill"— Use  of  Period. 

Where  a  journal  entry  recited  the  reading 
and  signing  of  certain  "House  bills,  the  title  of 
which  are  set  out  in  the  foregoing  message  from 
the  House.  The  reading  of  said  bill  having 
been  dispensed  with  by  a  two-thirds  vote,"  etc., 
the  use  of  the  singular  instead  of  the  plural 
form  does  not  indicate  that  the  reading  of  any 
one  of  the  bills  theretofore  mentioned  was  dis- 
pensed with,  for  the  word  "said"  is  a  word  of 
reference,  and  means,  as  there  used,  "before 
mentioned,"  or  "aforesaid,"  and  though  "bill" 
is  employed  in  the  singular,  it  is  colored  by  the 
antecedent  to  which  "said"  refers  it,  namely, 
the  "House  bills"  mentioned.  Moreover,  the  er- 
ror is  self-correcting  when  the  phrase  is  con- 
sidered as  a  whole,  for  the  period  after  the 
word  "house"  will  not  be  permitted  to  separate 
the  phrase  from  its  relation  to  the  subject-mat- 
ter to  which  it  obviously  refers. 

13.  Same— Title  of  Act— Sufficiency— Con- 
stitutional Requirements  —  Prohibiting 
Sale  of  Intoxicating  La quors  —  Excep- 
tions. 

Const.  1901,  §  45,  requires  each  law  to  con- 
tain but  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.  The  state  prohibitory  law 
was  entitled  "An  act  to  prohibit  the  manufac- 
ture, sale,  barter,  exchange,  giving  away  to  in- 
duce trade,  the  furnishing  at  public  places  or 
otherwise  disposing  of  any  alcoholic,  spirituous, 
vinous  or  malt  liquors,  intoxicating  bitters  or 
beverages,  or  other  liquors  or  beverages  by 
whatsoever  name  called  which  if  drunk  to  excess 
will  produce  intoxication,  except  the  sale  of  al- 
cohol in  certain  cases  upon  certain  conditions, 
and  except  the  sale  of  wines  for  sacramental 
purposes.  The  law  itself  declared  the  unlaw- 
fulness of  such  dealing  as  the  title  prescribes, 
except  as  otherwise  provided  in  the  act.  which 
provides  the  exceptions  and  the  method  to  be 
pursued  to  effect  the  dealing  within  the  excep- 
tions created,  fixes  the  penalty  for  violations 
of  the  act.  treats  of  repeal,  and  by  a  proviso  to 
the  general  repealing  clause  provides  that  the  act 
Khali  not  operate  to  repeal  any  local  or  special 
act  prohibiting  the  sale  or  other  disposition  of 
liquors  mentioned,  but  expressly  continues  them 
in  force  and  creates  a  right  of  election  to  pros- 
ecute under  either  law,  a  prosecution  under  one, 
however,  to  bar  a  prosecution  under  the  other 
for  the  same  offense,  and  prescribes  when  the 
act  shall  go  into  effect.  Held,  that  the  only 
subject  of  the  act  was  the  prohibition  of  pre- 
scribed dealings  with  certain  liquors  and  bev- 
erages, and  the  title  was  sufficient  notwithstand- 
ing the  exceptions  which  reduce  the  effect  of  the 
statute  and  do  not  add  thereto. 

14.  Same— One  Subject. 

The  prohibitory  act  is  not  unconstitutional 
on  the  ground  that  the  exceptions  created  by 
the  act  provide  the  methods  whereby  those  ex- 
ceptions may  be  availed  of  without  violating  the 
major  purposes  of  the  act  and  contains  the 
subject  of  regulation  as  well  as  the  subject  of 
prohibition  of  dealings  in  intoxicants  foreshad- 
owed by  the  title,  for  while,  in  a  sense,  regula- 
tion is  accomplished  by  the  act,  it  is  only  a 
method  by  which  the  universal  prohibition  is 
bereft  of  its  penalizing  qualities  by  affording  ex- 
emptions to  those  who  comply  with  the  act 


15.  Same— Local  Law  — State  Prohibition 
Law. 

The  state  prohibition  law  is  a  general,  and 
not  a  local,  law,  notwithstanding  the  fact  that  it 
became  operative  in  certain  counties,  where  the 
local  option  law  was  in  effect,  on  January  1, 
1908,  and  in  other  portions  of  the  state  on  Jan- 
uary 1,  1909. 

16.  Intoxicating  Liquors  —  State  Prohibi- 
tion Law— Validity— Police  Power. 

Under  its  police  powers,  the  state  has  the 
right  to  prohibit  dealings  in  intoxicating  liquors. 

Appeal  from  City  Court  of  Blrmlngnam ; 
Charles  A.  Senn.  Judge. 
Appeal  from  Circuit  Court,  Morgan  County : 

D.  W.  Speake,  Judge. 

Mandamus  by  the  state,  on  relation  of  M. 

E.  Woodward,  against  William  E.  Skeggs, 
judge  of  probate,  and  by  Ben  Meyer  against 
Samuel  E.  Green,  judge  of  probate,  to  com- 
pel the  Issuance  of  licenses  to  sell  liquor. 
From  judgments  denying  peremptory  writs, 
plaintiffs  appeal.  Affirmed. 

Tillman,  (Irubb,  Bradley  &  Morrow  and 
Gregory  L.  Smith,  for  spj)ellant  Meyer.  John 
C.  Eyster  and  Geo.  H.  Parker,  for  appellant 
Woodward.  Samuel  D.  Weakley,  for  appellee. 

McCLELLAN,  J.  These  appeals,  Involving 
identical  questions,  were  argued  and  sub- 
mitted together,  and  are  presented  from  Judg- 
ments denying  peremptory  writs  of  manda- 
mus to  compel  the  judges  of  probate  of  Mor- 
gan and  Jefferson  counties  to  issue  to  the  re- 
spective petitioners  licenses  to  sell  spirituous, 
vinous,  or  malt  liquors.  The  petitioners  as- 
sume that  what  are  commonly  called  the 
state  prohibition  law  and  the  local  option 
low  are  barriers  to  the  granting  of  the  relief 
sought,  unless  these  laws  are  constitutionally 
invalid.  The  petitioners  therefore  assail  both 
enactments  upon  grounds  of  asserted  uncon- 
stitutionality, and  these  objections  will  be 
stated  and  the  points  taken  decided  In  so 
far  as  they  attack  the  state  prohibition  law, 
omitting  entirely  consideration  of  those  as- 
signed against  the  validity  of  the  local  op- 
tion law,  for  the  reason  that  section  13  of  the 
former  act,  if  otherwise  valid,  betame  effec- 
tive in  Morgan  and  Jefferson  counties,  where 
elections  were  held  prior  to  December  12, 
1907,  on  January  1,  1908.  In  denial  of  the 
correctness  of  this  conclusion,  counsel  for 
the  appellants  insist  that  the  term  "election," 
as  used  in  section  13,  contemplates  a  "valid" 
election,  under  a  valid,  as  distinguished  from 
an  "invalid,"  election  resulting  in  those  coun- 
ties, if  the  local  option  law  Is  unconstitutional. 

As  here  Important,  section  13  reads:  "Pro- 
vided that  in  all  counties  in  which  an  elec- 
tion shall  have  been  held  on  or  before  the 
12th  day  of  December,  1907,  under  the  provi- 
sions of  the  county  local  option  law,  approved 
February  26th,  1907,  to  determine  whether  or 
not  liquors  shall  be  sold  therein,  nnder  any 
act  of  the  Legislature  of  Alabama  heretofore 
passed,  at  which  election  It  shall  have  been 
determined  that  liquors  shall  not  be  sold. 
•  •  •  "  To  accord  to  this  proviso  the  con- 
struction urged  for  appellants,  It  is  perfect- 
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ly  evident  that  the  quoted  provision  must  be 
taken  to  provide  that  the  state  prohibition 
law  should  become  effective  on  January  1, 
1908,  In  those  counties  where  under  the  local 
option  law  the  sale  of  liquors  would  be  legally 
prohibited.  In  other  words,  that  the  condi- 
tion to  the  going  Into  effect  of  the  state  pro- 
hibition law  on  January  1,  1908,  should  be 
that  another  law  mentioned,  having  a  like 
effect,  would  prohibit  tbe  sale  of  liquors 
therein  on  and  after  that  date.  We  can  draw 
from  the  section  no  such  Intent  On  the  con- 
trary, the  condition  borne  by'  the  proviso 
quoted  is  clearly  stated,  in  short,  to  be  an  ex- 
pression, within  Its  terms,  of  the  will  of  the 
majority  on  the  question  of  sale  vel  non  of 
liquors  in  the  described  territory.  If  It  had 
been  the  purpose  to  declare,  as  appellants 
contend,  Burely  tbe  Legislature  would  not 
have  committed  the  announcement  of  that 
purpose  to  a  phrasing  that  refers  only  to  the 
election  and  not  to  the  legally  efficacious  op- 
eration and  effect  of  a  then  existing  enact- 
ment And  it  may  be  added  that,  if  only  an 
election  held  under  a  valid  law  was  contem- 
plated, why  was  not  the  apt  word  "valid" 
employed  to  state  the  intent? 

It  is  conceded  that  elections  under  the  local 
option  law  were  held,  in  Morgan  and  Jeffer- 
son counties,  on  or  before  December  12,  1907, 
and  that  the  majority  vote  in  each  was 
against  the  sale  of  liquors  in  those  counties. 
It  follows,  we  think,  that  the  condition  to  the 
going  into  effect  on  January  1,  1908,  of  the 
state  prohibition  law  in  the  counties  of  Mor- 
gan and  Jefferson,  does  not  import  more  than 
an  election — an  expression  of  the  popular  will 
—which  was  had  in  both  the  counties  named. 
Hence  whether  the  local  option  law  be  valid 
or  invalid  is  not  a  vital  inquiry  on  this  ap- 
peal. 

In  entering  upon  a  properly  Invited  Investi- 
gation of  the  constitutionality  of  legislative 
acts,  this  court  has,  as  it  should,  borne  con- 
stantly in  mind:  First  that  tbe  Constitution 
is  a  limitation,  not  a  grant,  of  power ;  second, 
that  its  mandates  are  the  supreme  law  to  the 
legislative,  executive,  and  Judicial  depart- 
ments of  this  government;  third,  that  the 
propriety  and  wisdom  of  enactments  by  the 
lawmakers  are  questions  peculiarly  and  exclu- 
sively within  the  decisive  right  of  that  de- 
partment, and,  if  the  act  under  investigation 
contravenes  no  provision  of  the  organic  law, 
the  Judiciary  is  without  rightful  power  to  re- 
view the  legislative  determination  of  the  wis- 
dom and  propriety  of  the  action  taken;  and, 
fourth,  that  every  enactment  is  presumptively 
constitutional,  and  therefore  valid,  and  he 
who  assails  it  assumes  the  obligation  to  dem- 
onstrate beyond  a  reasonable  doubt  its  vio- 
lation of  the  fundamental  law. 

The  state  prohibition  law  is  a  product  of 
the  special  session,  1907,  of  the  Legislature, 
which  convened  in  obedience  to  the  proclama- 
tion of  the  Governor.  This  law  was  not  with- 
in those  subjects  of  legislation  specifically 
enumerated  in  the  proclamation  as  requiring, 


in  the  judgment  of  the  executive,  the  more 
immediate  action  of  the  Legislature.  The 
matter  of  the  prohibition  or  regulation  of  the 
sale  of  intoxicants  within  the  state  at  that 
special  session  was  subject  to  the  conditions 
defined  by  section  76  of  the  Constitution  of 
1901,  which  is:  "When  the  Legislature  shall 
be  convened  In  special  session,  there  shall  be 
no  legislation  upon  subjects  other  than  those 
designated  in  the  proclamation  of  the  Gover- 
nor calling  such  session,  except  by  a  vote  of 
two-thirds  of  each  House.  Special  sessions 
shall  be  limited  to  thirty  days."  Appellants 
predicate  their  primary  objection  to  the  valid- 
ity of  the  act  upon  this  section,  and  insist 
that  the  term  "House,"  as  therein  employed, 
intends  the  entire  elected  membership  of  each 
branch  of  the  Legislature,  as  distinguished 
from  a  "quorum,"  expressly  authorized  by 
section  52  of  the  Constitution  of  1901  to 
transact  business;  it  being  uncontroverted 
that  in  the  lower  branch  the  vote  in  favor  of 
the  law  was  less  than  two-thirds  of  the  en- 
tire membership  of  that  body. 

The  word  "House"  repeatedly  occurs  in  the 
organic  law,  and,  as  far  as  we  are  now  ad- 
vised, has  reference,  in  varying  senses,  to 
three  entities,  viz.,  the  place  of  legislative 
session,  the  total  elected  membership  of  tbe 
one  or  the  other  branch  of  that  department, 
and  the  body,  whether  upper  or  lower,  as  le- 
gally constituted  to  perform  Its  legislative 
functions.  An  examination  of  the  whole  In- 
strument, In  obedience  to  the  well-recognized 
rule  of  construction,  shows,  we  think,  a  clear 
purpose,  on  the  part  of  the  makers  of  the 
Constitution,  to  leave  no  doubt  In  which  of 
the  two  latterly  mentioned  senses  the  term, 
in  the  connection  employed,  was  Intended  to 
be  used.  Section  52  provides  that  a  "ma- 
jority of  each  House  shall  constitute  a  quor- 
um to  do  business.  *  *  • "  Certainly  the 
word  "House,"  as  thus  employed,  means  the 
entire  membership  of  each  body.  It  denotes 
the  maximum  number  of  members  of  each 
body  of  which  a  majority  shall  constitute  the 
House  for  the  transaction  of  business.  After 
so  expressly  providing,  and  unless  a  greater 
proportion  of  the  respective  membership  of 
the  branches  is  required  by  unmistakable 
language,  the  term  "House"  can  only  intend 
such  number  present  or  voting,  as  the  case 
may  be,  as  would  make  a  quorum  for  the 
stated  transaction  In  business.  Otherwise 
stated,  the  word  "House"  imports,  unless 
qualified  by  the  context  a  "quorum"  as  defin- 
ed by  section  52.  In  at  least  four  Instances 
the  Constitution  specifically  provides  that  a 
named  proportion  of  the  entire  elected  mem- 
bership of  each  House  shall  favor  legislation, 
along  stated  lines,  as  a  prerequisite  to  the 
valid  enactment  of  the  proposed  law.  These 
Instances  are  to  be  found  in  sections  125, 
173,  284,  and  286.  The  Instrument  abounds 
in  other  Instances  where  the  word  "House" 
is  employed  without  the  qualification  Just 
mentioned.  From  this  it  necessarily  results 
that  hi  order  to  adopt  the  construction  of 
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section  76,  for  which  appellants  contend,  we 
must  Interpolate  the  expression  present  in 
the  four  sections  above  enumerated.  Of 
course,  this  cannot  be  done  without  violating, 
In  this  regard,  the  manifest  Intention  of  the 
makers  of  the  Constitution.  This  question, 
in  substance,  has  received  the  consideration 
of  the  courts  of  last  resort  In  other  jurisdic- 
tions, and  we  find  In  them  abundant  author- 
ity, proceeding  upon  sound  reason,  for  the 
conclusion  reached  by  us.  It  will  suffice  to 
merely  cite  tbem:  Southworth  v.  Railway,  2 
Mich.  287;  State  v.  McBride,  4  Mo.  303,  29 
Am.  Dec.  636 ;  Zeiler  v.  Railway  Co.,  84  Md. 
304.  35  Atl.  932,  34  L.  R.  A.  469;  Atkins  v. 
Phillips,  26  Fla.  281,  8  South.  429,  10  L.  R. 
A.  158 ;  Green  v.  Weller,  32  Miss.  650. 

It  is  further  urged  that  the  term  "legis- 
lation," as  employed  In  section  76,  embraces 
every  constitutionally  required  step  In  the 
enactment  of  a  proposed  law,  and  hence  that 
the  provision  for  a  two-thirds  vote  of  each 
House  applies  to  forbid  even  the  introduction 
of  a  bill  not  within  the  subjects  specifically 
designated  in  the  proclamation,  unless  that 
proportion  of  the  respective  Houses  sanction 
It  The  word  "legislation"  occurs  but  twice 
in  the  Constitution.  It  is  employed  In  sec- 
tions 76  and  246.  In  the  latter  it  is  used  in 
this  context:  "No  railroad  *  *  *  shall 
have  the  benefit  of  any  future  legislation  by 
general  or  special  laws.  •  *  • "  Obviously, 
as  thus  employed,  the  term  Intends  an  en- 
actment and  not  as  descriptive  of  the  pro- 
cesses by  or  through  which  laws  are  perfect- 
ed by  constituted  authority.  It  is  a  familiar 
rule  of  construction  that  where,  in  a  consti- 
tution or  statute,  a  word  or  phrase  Is  re- 
peated, and  in  one  instance  its  meaning  is 
definite  and  clear,  and  In  the  other  It  Is  sus- 
ceptible of  two  meanings,  it  will  be  presum- 
ed to  have  been  employed  in  the  former 
sense,  unless  a  contrary  Intent  appears.  2 
Lewis,  South.  Stat  Const,  f  399;  Pltte  v. 
Shipley,  46  Ca).  160;  James  v.  Dubois.  16  N. 
J.  Law,  293';  Lehman  v.  Robinson,  59  Ala. 
235.  Granting  that  the  term  as  used  in  sec- 
tion 76  Is  susceptible  of  the  construction  con- 
tended for  by  appellants,  the  application  of 
the  rule  stated  Is  conclusive,  that  the  word 
was  intended  In  section  76  to  bear  the  same 
meaning  as  expressly  appears  to  have  been 
intended  In  its  employment  in  section  246, 
since  there  is  nothing  in  section  76  to  indi- 
cate any  purpose  to  clothe  the  term  with  a 
different  meaning.  To  meet  the  requirements 
of  the  proviso  In  section  76,  only  one  vote, 
in  each  House,'  Is  contemplated;  and  it  would 
be  far  from  accord  with  the  general  purpose 
underlying  the  section  to  adopt  a  construc- 
tion necessitating  that  vote  upon  any  other 
occasion  than  on  final  passage,  In  each  House, 
of  the  proposed  measure.  Furthermore,  ref- 
erence to  sections  61,  62,  and  63,  as  well  as 
others  in  the  organic  law,  indicate  that  the 
Constitution  makers  choose  the  word  "bill" 
to  distinguish  between  the  proposed  measure 
In  process  of  enactment  and  an  enactment 


We  therefore  conclude  that  the  intent  ex- 
pressed by  section  76  is  to  prohibit  legisla- 
tion— the  enactment  of  a  law — upon  subjects 
outside  those  designated  in  the  proclamation 
unless  two-thirds  of  each  House  favor  the 
enactment 

Section  66  provides:  "The  presiding  officer 
of  each  House  shall,  in  the  presence  of  the 
House  over  which  he  presides,  sign  all  bills 
and  joint  resolutions  passed  by  the  Legisla- 
ture, after  the  same  shall  have  been  publicly 
read  at  length  immediately  before  signing, 
and  the  fact  of  reading  and  signing  shall  be 
entered  on  the  journal;  but  this  reading  at 
length  may  be  dispensed  with  by  a  two-thirds 
vote  of  a  quorum  present  which  fact  shall 
also  be  entered  on  the  journal."  An  exami- 
nation of  the  Senate  journal  for  the  twelfth 
day  of  the  special  session  shows  that  the 
Senate  met  pursuant  to  adjournment  with 
the  president  pro  tern,  presiding;  that  the  en- 
tire membership  of  the  Senate  was  present; 
that  the  ordinary  routine  of  proceedings  in 
that  body  was  had;  and  that  before  any  ad- 
journment or  recess  a  message  from  the 
House  of  Representatives  was  received  by 
the  Senate,  transmitting  for  the  signature  of 
its  presiding  officer  10  bills,  among  them  this 
bill  under  consideration.  Immediately  suc- 
ceeding this  message,  under  the  heading 
"Signing  of  Bills,"  appears  this  recital :  4«The 
president  pro  tern,  and  presiding  officer  of  the 
Senate,  Immediately  after  their  titles  had 
been  publicly  read  at  length  by  the  Secretary, 
signed  the  above  House  bills,  the  titles  of 
which  are  set  out  In  the  foregoing  message 
from  the  House.  The  reading  of  said  bill 
having  been  dispensed  with  by  a  two-thirds 
vote  of  a  quorum  of  the  Senate  present." 

Counsel  for  the  appellants  take  the  objec- 
tion that  the  "facf"  of  the  signing  of  this 
bill  In  the  presence  of  the  Senate  does  not 
appear  from  the  journal.  This  objection  Is 
predicated  upon  the  Interpretation  of  the 
word  "fact"  to  be:  That  the  word  embraces, 
by  reference,  not  only  the  act  of  signing,  but 
also  that  it  was  done  in  the  presence  of  the 
House.  Only  the  fact  of  signing  in  that  re- 
gard is  required  to  be  entered  In  the  journal. 
The  journal  Is  the  official  narrative  of  the 
proceedings  of  the  respective  Houses.  Const 
8  55;  4  Words  &  Phrases,  pp.  3821,  3822.  Un- 
less legally  organized  to  legislatively  act,  no 
journals  of  the  proceedings  of  the  Houses 
can  exist;  nor  can  proceedings  had  properly 
pass  Into  the  journals  unless  the  Houses  are 
constitutionally  organized.  It  follows,  then, 
that  what  Is  required  to  be  set  forth  In  the 
journals  must  pertain  to  the  Houses  In  ses- 
sion, duly  organized  as  provided  in  the  or- 
ganic law.  So  interpreted,  the  term  "fact" 
comprehends  only  the  act  of  signing  bills  and 
joint  resolutions,  and  not  the  surroundings  at 
the  moment  the  act  is  done,  since  the  Houses 
must  be  present  to  warrant  the  existence  of 
the  journals.  This  construction  is  further  em- 
phasized In  correctness  by  the  concomitant 
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requirement  that  the  bills  and  Joint  resolu- 
tions "shall  be  publicly  read  at  length  Im- 
mediately before  signing,"  for  certainly  no 
one  could  be  found  to  assert  that  this  reading 
Is  commanded,  unless  properly  dispensed 
with,  in  a  presence  other  than  that  of  the 
House.  We  therefore  conclude  that  the 
"fact,"  with  respect  to  the  signing,  required 
to  be  entered  in  the  journal,  Is  the  act  of 
signing  the  bill  and  Joint  resolutions  passed  as 
provided.  However,  If  this  construction  was 
not  adopted,  and  the  term  "fact"  was  held  to 
require  that  the  Journal  show  the  signing  to 
have  been  In  the  presence  of  the  House,  the 
provision  would  be,  In  our  opinion,  met  in 
this  instance,  where  the  Journal  narrates  a 
continuous  session,  legally  organized,  of  the 
Senate  covering  proceedings  both  before  and 
after  the  signing  of  this  with  other  bills  and 
also  the  dispensation,  by  the  necessary  pro- 
portionate vote,  of  the  reading  at  length  of 
the  bills  enumerated,  with  their  titles,  in 
the  message  from  the  House  of  Representa- 
tives. 

Again,  It  Is  insisted  that  It  does  not  ap- 
pear by  the  Journal,  quoted  above,  that  of  the 
10  bills  coming  over  from  the  lower  branch 
the  reading  at  length  of  the  prohibition  bill 
was  dispensed  with.  It  is  true  the  recital' in 
the  Journal  Is  that  this  action  was  taken  with 
respect  to  "said  biH";  the  singular,  instead  of 
the  plural,,  being  used.  There  is  no  merit  in 
the  point  The  word  "said"  Is  a  word  of  ref- 
erence, and  means,  as  here  used,  "before  men- 
tioned," "aforesaid."  The  word  "bill"  can- 
not be  interpreted  Independent  of  the  word 
"said,"  and,  when  so  considered,  "bill," 
though  employed  in  the  singular,  is  colored 
by  the  antecedent  to  which  "said"  refers  it. 
The  reference  is  to  the  above  House  "bills," 
and  among  them  is  the  prohibition  bill.  The 
error  in  the  use  of  the  singular  for  the  plural 
is  self -correcting  when  the  clause  of  which 
the  phrase  containing  "bill"  Is  considered  as 
a  whole.  The  period  used  after  "House" 
will  not  be  permitted  to  separate  the  phrase 
from  its  relation  to  the  subject-matter  to 
which  it  obviously  refers. 

The  title  of  the  bill  in  question  is:  "An 
act  to  prohibit  the  manufacture,  sale,  barter, 
exchange,  giving  away  to  Induce  tra^e,  the 
furnishing  at  public  places  or  otherwise  dis- 
posing of  any  alcoholic,  spirituous,  vinous  or 
malt  liquors,  intoxicating  bitters  or  bever- 
ages, or  other  liquors  or  beverages  by  what- 
soever name  called  which  If  drunk  to  excess 
will  produce  Intoxication,  except  the  sale  of 
alcohol  in  certain  cases  upon  certain  condi- 
tions, and  except  the  sale  of  wines  for  sacra- 
mental purposes."  Section  1  declares,  in  the 
broadest  terms,  the  unlawfulness  of  such 
dealing  or  use,  as  the  title  prescribes,  in  the 
liquors  or  beverages  described,  except  as  lat- 
terly provided  in  the  act  Sections  2,  3,  4,  5, 
6,  7,  8.  9,  and  12  provide  the  exceptions  men- 
tioned in  section  1  of  the  act,  and  prescribe 
the  method  to  be  pursued  to  effect  the  deal- 
ing, with  respect  to  the  liquors  and  beverages 


enumerated  within  the  exceptions  created  to 
the  condemnation  of  section  1.  Section  10 
fixes  the  penalties  for  violations  of  the  provi- 
sions of  the  act  Section  11  treats  of  re- 
peal. It  provides,  by  proviso  to  a  general  re- 
pealing clause,  that  the  act  shall  not  operate 
to  repeal  any  local  or  special  act  of  the  Leg- 
islature prohibiting  the  sale  or  other  disposi- 
tion of  the  liquors  mentioned  in  section  1, 
but  expressly  continues  such  laws  In  force 
and  creates  a  right  of  election  to  prosecute 
an  alleged  offender  under  the  local  or  special 
laws  referred  to  or  under  this  act;  prosecu- 
tion under  one,  however,  barring  that  under 
the  other  for  the  same  offense.  Section  13 
relates  to  the  time  when  the  act  shall  go  in- 
to effect. 

The  Constitution,  by  section  45,  provides 
that:  "Each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  Its 
title.  *  •  * "  In  Ballentyne  v.  Wicker- 
sham,  75  Ala.  530,  this  court,  through  Staone, 
J.,  construed  and  defined  the  provision 
"which  shall  be  clearly  expressed  In  its  title," 
and  laid  down  the  generally  recognized  and 
unquestionably  sound  rule  for  guidance  in 
dealing  with  the  sufficiency  of  titles  to  legis- 
lative enactments  to  be:  "That  the  title  of  a 
bill  may  be  very  general  and  need  not  speci- 
fy every  clause  in  the  statute.  Sufficient  if 
they  are  all  referable  and  cognate  to  the  sub- 
ject expressed.  And  when  the  subject  is  ex- 
pressed in  general  terms,  everything  which  is 
necessary  to  make  a  complete  enactment  In 
regard  to  It,  or  which  results  as  a  comple- 
ment of  the  thought  contained  In  the  general 
expression.  Is  Included  In  and  authorized  by 
it.  •  *  *  The  •subject'  *  *  •  may  be 
as  broad  and  comprehensive  as  the  Legisla- 
ture may  choose  to  make  it." 

The  subject  of  this  bill,  and  its  only  sub- 
ject, is  the  prohibition  of  prescribed  dealing 
with  certain  liquors  and  beverages.  There  Is 
no  mistaking  the  subject  treated  by  the  act 
as  announced  by  the  title.  The  exceptions 
provided  In  the  body  of  the  act,  and  to  which 
general  reference  is  made  in  the  title,  are 
necessarily  cognate  to  the  subject  of  the  en- 
actment The  office  of  the  exception  is  to 
take  out  of  the  influence  of  section  1  of  the 
act  certain  classes  of  dealings  that,  without 
these  exceptions,  would  fall  within  the  provi- 
sions of  section  1.  These  exceptions  do  not 
enlarge  the  scope,  purpose,  or  subject  of  the 
act.  They  add  nothing  thereto.  Indeed,  it 
would  be  a  patent  contradiction  to  say  that 
an  exception,  which  reduces  the  whole,  af- 
fects to  add  thereto.  State  v.  Schlitz  Brew- 
ing Co.,  104  Tenn.  715,  59  S.  W.  1033,  78  Am. 
St.  Rep.  941. 

Perhaps,  after  what  we  have  said  In  this 
connection,  it  is  unnecessary  to  treat  the 
point  to  be  now  stated.  However,  we  do  so: 
Counsel  for  appellants  assert  that,  because 
the  exceptions  created  by  the  act  provide 
the  methods  whereby  those  exceptions  may 
be  availed  of  without  violating  the  major 
purposes  of  the  act  the  act  contains  the  sub- 
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ject  of  regulation,  whereas  the  title  only 
foreshadows  legislation  in  prohibition  of 
dealings  in  intoxicants.  The  case  of  Miller 
v.  Jones,  80  Ala.  89,  decides  that  "regula- 
tion" and  "prohibition"  are  distinct  and  in- 
congruous subjects  of  legislation.  But  this 
holding  is  not  impinged  here.  The  title  of 
the  act  purports  to  announce  that  the  act 
to  follow  will  treat  of  prohibition  of  the  sale, 
etc.,  of  liquors,  except  in  certain  cases. 
These  exceptions,  which,  as  indicated,  mere- 
ly limit  the  field  of  operation  of  the  prohibi- 
tion declared,  are  created  by  providing  that 
certain  dealings,  accomplished  after  prescrib- 
ed methods,  are  not  prohibited.  The  power 
to  legislate  includes  necessarily  the  power, 
within  legal  limit  not  necessary  to  be  now 
considered,  to  select  the  object  and  scope  of 
an  enactment  and  to  define  what  of  a  broad- 
er subject  shall  not  come  within  the  condem. 
nation  of  the  act  for  the  purpose  for  which 
It  i%  enacted.  The  Legislature  exercised  this 
power  by  exceptions  and  defined  them  with 
respect  to  particular  kinds  of  liquors,  to 
prescribe  processes  or  methods  of  dealings 
therewith  and  to  specified  uses  of  certain 
liquors,  and  to  enforce  the  observance  of 
these  exceptions,  together  with  all  provisions 
of  the  act,  affixed  penalties.  Accordingly, 
unless  the  methods  or  processes  or  the  par- 
ticular kinds  of  liquors  or  the  specified  use 
of  certain  liquors  conform  or  are  within  the 
exceptions  defined,  any  dealing  in  them  is 
prohibited,  not  regulated.  True,  regulation 
presupposes  the  right  to  deal,  but  under  this 
act  the  right  to  deal  is  wholly  dependent 
upon  compliance  with  requirements  thereto 
which  are  plainly  written  in  exemption  of 
those  who  comply  with  them  from  the  charge 
of  a  violation  of  the  general  prohibition  de- 
clared by  the  act  In  a  sense,  a  regulation 
is  accomplished,  but  that  regulation  is  only 
a  method  by  which  the  universal  prohibition 
is  bereft  of  its  penalizing  qualities  by  afford- 
ing to  him  who  complies  the  exemption  stat- 
ed. Intimately  germane  to  the  general  pur- 
pose and  effect  in  the  creation  of  these  ex- 
ceptions and  In  conformity  to  them  are  those 
provisions  requiring  the  filing  and  recorda- 
tion of  statements  and  prescriptions  mention- 
ed in  the  act  These  are  Important  in  the 
enforcement  of  the  observance  of  the  meth- 
ods to  be  pursued  In  order  to  enjoy  the  im- 
munity carried  by  such  dealings  as  the  ex- 
ceptions provide,  and  also  to  detect  any  vio- 
lation of  the  prohibition  which  is  Infracted 
unless  the  dealing  is  within  the  exceptions 
created.  We  therefore  affirm  the  constitu- 
tional sufficiency  of  the  title  of  the  act  as 
well  as  the  presence  of  but  one  subject  in 
the  enactment  itself. 

It  Is  further  objected  that  the  act  is  in- 
valid because  it  is  a  local,  and  not  general, 
law,  as  those  laws  are  defined  in  section  110 
of  the  Constitution.  The  argument  in  sup- 
port of  this  objection  takes  the  form  of  an 
Insistence  that  Covington  v.  Thompson,  142 
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Ala.  98,  38  South.  679,  and  other  decisions 
of  this  court  following  it,  a  resume  of  which 
will  be  found  in  the  recent  case  of  the  State 
ex  rel.  v.  Weakley  (Ala.)  45  South.  175,  are 
unsound,  and  that  those  cases  should  be 
overruled.  It  seems  to  be,  in  effect,  conceded 
by  counsel  for  appellants,  as  is  indeed  the 
case,  that  unless  these  adjudications  are 
overruled,  they  are  decisive,  on  this  point, 
of  the  constitutionality  of  the  act.  After  a 
careful  reconsideration  of  these  cases  and  of 
the  arguments  assailing  them  on  these  ap- 
peals, we  reaffirm  the  principle  controlling 
the  questioned  cases,  and  adopt  them  as  au- 
thority for  our  conclusion  that  the  state 
prohibition  law  Is  a  general,  and  not  a  local, 
law.  The  reasoning  of  the  leading  case 
will  suffice  without  rehearsal  here. 

It  is  perfectly  apparent  from  the  whole  act 
that  the  Legislature  In  good  faith,  wrote  to 
a  state-wide  prohibition  of  certain  dealings 
In  intoxicants.  On  January  1,  1909,  a  rea- 
sonably near  and  definite  date,  the  law  will 
be  actually  effective  from  border  to  border 
of  the  state.  While  in  1908  the  law  will  not 
be  operative  In  every  county  In  the  state,  but 
will,  beginning  with  the  succeeding  year,  be 
operative  throughout  the  whole  state,  merely 
postpones  for  such  definite  and  reasonably 
limited  period  the  partial  effectiveness  of  the 
law,  yet  the  law  Is  a  state  law,  applicable 
in  due  season  to  every  county  in  the  state, 
thus  clearly  coming  within  the  principle  laid 
down  in  Covington  v.  Thompson,  supra.  The 
case  of  Brown  v.  Porter,  145  Ala.  541,  40 
South.  144,  is  more  in  point  as  to  fact, 
than  any  of  the  others,  and  it  was  cast 
In  decision  by  the  principle  announced  and 
applied  in  Covington  v.  Thompson,  supra. 

That  the  police  power  of  a  state  may  be 
appropriately  exercised  in  the  prohibition  of 
dealings  in  Intoxicants  has  been  too  long  set- 
tled to  now  admit  of  further  consideration 
with  a  view  to  its  denial. 

The  other  questions  argued  by  counsel 
pertain  to  the  administrative  features  of  the 
prohibition  law,  not  leading  to  constitutional 
invalidity,  which  will  be  properly  reviewed 
when  a  violation  of  the  provisions  of  the 
law,  in  a  concrete  case,  is  presented. 

We  therefore  hold  that  the  act  is  not  sub- 
ject to  the  objections  to  constitutionality 
urged  on  either  of  these  appeals. 

The  respective  Judgments  appealed  from 
are  hence  affirmed. 

Affirmed. 

DOWDELL,  ANDERSON,  and  DENSON, 
JJ.,  concur. 

WAY  v.  STATE. 

(Supreme  Court  of  Alabama.    April  9,  1908.) 

1.  Chimin al    Law  —  Evidence  —  Opinion  — 
Facts  ob  Conclusions. 

A  witness  in  a  murder  trial,  having  testi- 
fied that  he  felt  a  hard  object  on  decedent's 
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person  shortly  before  the  homicide,  could  tes- 
tify farther  that  in  his  opinion  it  was  a  pistol. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S§  1034,  1035.] 

2.  HoiaoiDE  —  Evidence  —  Circumstances 

Preceding  Act. 

Where,  in  a  murder  trial,  It  appeared  that 
decedent,  a  policeman,  was  killed  at  witness' 
house  on  being  called  there  by  disorderly  con- 
duct of  certain  persons,  and  it  was  the  state's 
theory  that  defendant  and  another  had  con- 
spired to  kill  decedent,  or  do  some  unlawful  act 
in  the  doing  of  which  the  killing  resulted,  wit- 
ness, at  whose  house  the  homicide  was  commit- 
ted, could  testify  that  before  the  tragedy  some 
boys  knocked  and  kicked  at  her  door  and  threat- 
ened to  break  in,  etc. ;  it  being  proper  to  show 
all  that  transpired  at  the  time  of  the  killing 
and  prior  thereto  leading  up  to  an  explanation 
of  the  tragedy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Homicide,  §9  341-350.] 

8.  Criminal  Daw— Evidence  —  Defendant's 
Use  or  an  Alias. 

In  a  criminal  prosecution  the  state  may 
show  that  accused  was  known  under  a  name 
other  than  his  true  name. 

4.  Same— Identification  of  Accused— Opin- 
ion. 

One  having  testified  in  a  murder  trial  that 
immediately  after  the  homicide  she  saw  two 
persons  run  by  the  house  in  which  she  was,  it 
being  dark,  and  that  she  heard  one  exclaim, 

"G        d        it!   come  on!"  she  could  testify 

that  in  her  -  opinion  it  was  accused's  voice, 
though  she  had  testified  she  did  not  recognize 
the  voice;  she  having  previously  talked  with 
accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1043.] 

5.  Same— Obdeb  of  Pboof— Discretion. 

In  a  murder  trial  it  was  within  the  discretion 
of  the  court,  when  the  state  announced  that  it 
had  closed  its  testimony  excepting  that  of  a  wit- 
ness who  was  absent  but  expected  to  arrive  lat- 
er, to  require  accused  to  proceed  with  his  evi- 
dence and  to  subsequently  permit  the  state  to 
examine  such  witness  upon  his  arrival. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1609.] 

6.  Witnesses— Cross -Examination  —  Accus- 
ed's Character. 

Accused's  witness  having  testified  that  ac- 
cused's character  and  character  for  peace  and 
quiet  were  good,  it  was  proper  to  ask  him  on 
cross-examination  whether  some  people  in  dis- 
cussing accused's  character  would  say  good 
things  about  him  and  some  bad  things. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  50,  Witnesses,  §|  965,  966.] 

7.  Words  and  Phrases— "General  Charac- 
ter" and  "General  Reputation."  , 

"General  character"  is  the  same  as  "general 
reputation,"  and  is  determined  by  how  one  is 

f enerally  regarded  or  esteemed  in  the  community 
n  which  he  lives. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8058,  3059,  3077.] 

8.  Criminal  Law— Character  of  Accused— 
Particular  Acts. 

It  was  improper  to  ask  one  who  had  testi- 
fied to  accused's  good  character  whether  one 
guilty  of  getting  drunk  and  going  to  disreputa- 
ble places  and  fighting  would  have  a  good  char- 
acter; his  "reputation"  being  the  subject  of 
inquiry. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  840-845.] 

9.  Same— Evidence— Identity  of  Accused. 

In  a  murder  trial  the  state  could  show,  on 
the  question  of  identification,  how  long  witness 
had  known  defendant  how  often  and  how  long 


he  had  visited  her  house,  and  by  what  name  he 
went  etc. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  767,  1057.] 

10.  Same— Hearsay  Testimony— Incriminat- 
ing Others. 

One  accused  of  murder  could  not  show 
statements  by  another,  who  admitted  killing  de- 
cedent; such  testimony  being  hearsay.  Nor 
could  accused  show  the  record  in  a  prosecution 
against  such  person  for  decedent's  murder. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  ff  973-983.] 

11.  Sams— Evidence— Province  of  Jury. 
Wherever  the  evidence  in  a  criminal  case 

In  its  tendencies  at  all  supports  the  charge  made 
or  affords  inferences  to  be  drawn  by  the  jury  in 
support  of  the  charge,  the  weakness  of  the  evi- 
dence is  a  question  for  the  jury,  and  not  for  the 
court,  unless  it  is  so  palpably  inconclusive  as 
to  fail  to  make  a  prima  facie  case. 

[Ed.  Note —For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1731,  1732.] 

12.  Same— Confusing  Instructions— Propri- 
ety of  Refusal. 

In  a  murder  trial,  an  instruction  that  if 
the  jury  found  that  a  third  person  fired  a  shot 
that  killed  decedent  before  the  jury  could  con- 
vict accused  they  must  believe  beyond  reasonable 
doubt  and  to  a  moral  certainty  that  accused  ac- 
tually participated  in  the  homicide,  or  that  he 
and  such  third  person  had  by  preconcert  agreed 
to  do  some  act  from  which  decedent's  or  some 
other  person's  death  would  proximately  result 
or  that  there  was  a  community  of  purpose  be- 
tween such  person  and  accused  to  kill  decedent, 
or  do  some  act  from  which  his  death  or  some 
other  person's  would  flow  as  a  proximate  re- 
sult or  that  accused  aided  and  abetted  in  the 
doing  of  the  act  or  aided  and  abetted  such  third 
person  in  killing  decedent  and  that  if,  after  con- 
sidering all  the  evidence,  the  jury  found  that  ac- 
cused did  not  participate  in  killing  decedent, 
and  had  not  agreed  with  a  third  person  to  do 
some  act  from  which  decedent's  death  or  any 
other  person's  would  flow  as  a  proximate  result, 
and  that  accused  did  not  aid  and  abet  in  the 
doing  of  such  act,  nor  aid  nor  abet  the  third 
person  in  killing  decedent,  accused  should  be 
acquitted,  was  properly  refused  as  being  involv- 
ed and  tending  to  confuse. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1981-1968.] 

13.  Same— Matter  Covered. 

The  refusal  of  an  instruction  is  not  reversi- 
ble error  where  it  is  substantially  covered  by 
instructions  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  2011.] 

14.  Same. 

An  instruction,  in  a  murder  trial,  that  if, 
after  a  consideration  of  all  the  evidence,  the 
evidence  of  accused's  innocence  outweighs  or 
overbalances  the  evidence  of  his  guilt,  the  jury 
should  acquit,  was  properly  refused  as  requiring 
an  acquittal  regardless  of  whether  the  jury  en- 
tertained a  reasonable  doubt  as  to  accused's 
guilt. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1904-1922.] 

15.  Same— Instructions. 

The  use  of  the  word  "promptly,"  In  an  in- 
struction that  if  the  evidence  was  reasonably 
consistent  with  accused's  innocence  the  jury 
should  promptly  acquit  him,  warranted  the  re- 
fusal of  the  instruction. 

16.  Homicide— Principals  and  Accessories. 
If  one  accused  of  murder  and  another  went 

to  the  house  where  the  homicide  occurred,  and 
an  offense  was  committed  by  one  of  them  from 
causes  disconnected  with  the  common  object  for 
which  they  went  there,  the  responsibility  for 
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such  offense  Testa  solely  on  the  actual  perpe- 
trator, and  accused  cannot  be  convicted  simply 
because  he  happened  to  be  present  when  the 
offense  was  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  48.] 

17.  Sams. 

If  accused  aided  or  abetted  another  in  a 
homicide,  it  is  unessential  to  accused's  guilt 
that  he  know  of  the  existence  of  malice  on  the 
other  person's  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  |  48.] 

ia  Same. 

If  accused  aided  or  abetted  another  in  a 
homicide,  it  is  unessential  to  accused's  guilt 
that  the  other  person  know  of  such  aiding  and 
abetting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  48.] 

19.  Criminal  Law— Tbiai/— Instructions. 
In  a  murder  trial,  it  was  proper  to  refuse 

instructions  that  if  the  evidence  was  evenly  bal- 
anced as  to  accused's  guilt  the  jury  should  lean 
to  the  side  of  mercy  and  decide  in  favor  of  ac- 
cused. 

20.  Same— Cibctjmstantiax  Evidence  —  Suf- 
ficiency— Test. 

The  test  of  the  sufficiency  of  circumstantial 
evidence  is  whether  the  circumstances  proven 
are  susceptible  to  explanation  upon  any  reason- 
able hypothesis  consistent  with  innocence,  and. 
if  they  are  so  susceptible,  then  accused  should 
be  acquitted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14.  Criminal  Law,  Si  1259-1262.] 

21.  Same— Instructions  —  Evidence  of  Ac- 
cused's Character. 

In  a  murder  trial,  an  instruction  that  the 
fact,  if  it  waa  a  fact,  that  accused's  character 
was  not  discussed  until  after  he  was  accused  of 
the  homicide,  was  not  evidence  that  his  charac- 
ter was  not  good,  since  under  the  law  the  best 
character  is  generally  that  least  talked  of,  such 
fact  being  negative  evidence  of  good  character 
frequently  of  the  most  satisfactory  kind,  was 
properly  refused  as  being  argumentative  and 
otherwise  faulty. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §|  1959,  I960.] 

22.  Same— Argumentative  Instructions. 

In  a  murder  trial,  Instructions  that  in  de- 
termining whether  accused's  flight  from  the 
scene  of  the  homicide  was  from  a  sense  of  guilt 
the  jury  should  consider  the  fact  if  it  was  a 
fact,  together  with  all  the  evidence  in  the  case, 
that  accused  surrendered  himself  to  a  deputy 
sheriff,  and  that  the  fact  if  it  was  a  fact,  that 
the  state  failed  to  prove  a  motive  on  accused's 
part  for  the  homicide,  was  a  circumstance  to 
which  the  jury  might  look  in  connection  with 
all  the  evidence,  in  determining  whether  he  shot 
decedent  and  that  it  was  not  incumbent  on  ac- 
cused to  show  what  became  of  decedent's  pistol, 
if  he  had  one  on  his  person  when  shot,  if  the 
jury  found  he  was  shot  were  properly  refused 
as  being  argumentative. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S§  1959,  I960.] 

23.  Same— Undue  Prominence  to  Evidence. 
In  a  murder  trial,  instructions  that,  in  de- 
termining whether  accused's  flight  from  the 
Fcene  of  the  homicide  was  from  a  sense  of  guilt, 
the  jury  should  consider  the  fact  if  it  was  a 
fact  together  with  all  the  evidence  in  the  case, 
that  accused  surrendered  himself  to  a  deputy 
sheriff,  and  that  the  fact  if  it  was  a  fact,  that 
the  state  failed  to  prove  a  motive  on  accused's 
part  for  the  homicide,  was  a  circumstance  to 
which  the  jury  might  look  in  connection  with 
all  the  evidence,  was  properly  refused  as  point- 


ing out  and  giving  undue  prominence  to  partic- 
ular evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §5  1969-1973.] 

24.  Same— Invasion  of  Juby's  Province. 
In  a  murder  trial,  instructions  that,  if  the 

jury  believed  all  the  evidence,  they  should  find 
that  decedent  was  killed  by  a  third  person ; 
that,  if  they  found  that  such  other  person  fired 
the  shot  that  killed  decedent  they  should  acquit ; 
and  that  there  was  no  evidence  showing  a  con- 
spiracy or  prearrangement  between  accused  and 
the  third  person  to  kill  decedent— were  properly 
refused  as  invading  the  jury's  province. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SS  1732-1748.] 

25.  Same. 

In  a  murder  trial,  it  was  proper  to  refuse 
to  instruct  that  there  was  no  evidence  that  ac- 
cused got  decedent's  pistol,  if  he  had  one  when 
shot,  though  there  was  no  direct  evidence  on 
that  point,  where  there  was  evidence  leaving  an 
inference  of  such  fact  open  to  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1732-1748.] 

26.  Same— Duty  of  JUby. 

In  a  murder  trial,  the  jury  must  convict, 
if  they  believe  from  all  the  evidence  beyond  rea- 
sonable doubt  that  accused  is  guilty,  though 
they  believe  it  to  be  possible  that  he  is  innocent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  14,  Criminal  Law,  §  1267.] 

27.  Same. 

In  a  murder  trial,  each  juror  must  agree  on 
a  verdict  before  the  jury  can  convict  or  acquit 

Appeal  from  Circuit  Court,  Morgan  County; 
D.  W.  Speake,  Judge. 

Cliff  Way  was  convicted  of  murder  In  tho 
second  degree,  and  he  appeals.  Reversed  and 
remanded. 

Cliff  Way  was  Indicted  for  the  murder  of 
one  Jones,  convicted  of  murder  In  the  second 
degree,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  a  term  of  13  years.  The  facts 
of  the  case,  together  with  exceptions  to  evi- 
dence, are  sufficiently  stated  in  the  opinion  of 
the  court 

The  following  charges  were  given  at  the 
request  of  the  state: 

"(1)  I  charge  you,  gentlemen  of  the  jury, 
that  If  you  believe  from  all  the  evidence,  be- 
yond a  reasonable  doubt  that  the  defendant 
is  guilty,  though  you  also  believe  It  is  possible 
that  he  Is  not  guilty,  you  must  convict  him. 

"(2)  I  charge  you,  gentlemen  of  the  Jury, 
that  each  member  of  the  Jury  must  agree  on 
a  verdict  before  you  can  convict  or  acquit  the 
defendant." 

The  following  charges  were  refused  to  the 
defendant: 

"(1)  If  you  find  from  the  evidence  that 
Moore  fired  the  shot  that  killed  J.  Lem  Jones, 
then  I  charge  you,  gentlemen  of  the  jury, 
that,  before  you  can  convict  this  defendant 
under  this  indictment,  you  must  believe  from 
the  evidence,  beyond  all  reasonable  doubt  and 
to  a  moral  certainty,  that  this  defendant  ac- 
tually participated  In  the  killing  of  said  Lem 
Jones,  or  that  he  and  Moore  had  by  preconcert 
agreed  to  do  some  act  from  which  the  death 
of  Lem  Jones  or  some  other  person  would 
proximately  result  from  the  doing  of  such 
act,  or  that  there  was  a  community  of  pur- 
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pose  between  Moore  and  this  defendant  to 
kill  Jones,  or  do  some  act  from  which  the 
death  of  Jones  or  some  other  person  would 
flow  as  a  proximate  result  of  doing  such  act, 
or  that  this  defendant  aided  and  abetted  In 
the  doing  of  said  act,  or  aided  and  abetted 
Moore  In  killing  Jones.  If,  after  considering 
all  the  evidence,  you  find  that  Way  did  not 
participate  In  the  killing  of  Jones,  and  had 
not  agreed  with  Moore  to  do  some  act  from 
which  the  death  of  Jones  or  any  other  per- 
son would  flow  as  a  proximate  result  of  the 
doing  of  such  act,  and  that  this  defendant 
did  not  aid  and  abet  in  the  doing  of  said  act, 
nor  aid  nor  abet  Moore  in  the  killing  of  Jones, 
then  your  verdict  should  be  not  guilty." 

"(37)  If,  after  a  consideration  of  the  entire 
evidence  In  this  case,  the  evidence  of  defend- 
ant's Innocence  outweighs  or  overbalances  the 
evidence  of  his  guilt,  you  should  find  the  de- 
fendant not  guilty." 

"(40)  If  the  evidence  Is  reasonably  consist- 
ent with  defendant's  Innocence,  you  should 
promptly  acquit  him." 

"(62)  The  court  charges  the  Jury  that  If 
they  believe  from  the  evidence  that  the  de- 
fendant and  Waymond  Moore  went  to  the 
bouse  of  Alice  Williams  on  the  night  the 
killing  Is  said  to  have  been  done,  and  an  of- 
fense was  committed  by  one  of  them  from 
causes  having  no  connection  with  the  common 
object  for  which  they  went  there,  the  responsi- 
bility for  such  offense  rests  solely  on  the  ac- 
tual perpetrator  of  the  crime,  and  the  jury 
cannot  find  the  defendant  guilty  simply  be- 
cause he  happened  to  be  present  at  the  time 
the  offense  was  committed." 

"(48)  If  you  find  from  the  evidence  that 
Moore  fired  the  shot  which  killed  Jones,  and 
that  said  killing  was  done  maliciously,  still, 
If  Way  did  not  entertain  malice  towards 
Jones  at  the  time  of  the  killing,  then  Way 
cannot  be  convicted  either  of  murder  In  the 
first  or  second  degree,  unless  you  find  that 
Way,  with  knowledge  of  the  malice  on  the 
part  of  Moore,  aided,  abetted,  or  encouraged 
Moore  in  the  killing." 

"(42)  I  charge  you,  gentlemen  of  the  jury, 
if  you  believe  from  the  evidence  that  Moore 
flred  the  shot  that  killed  Jones  without  en- 
couragement from  this  defendant,  your  ver- 
dict should  be  not  guilty,  unless  you  believe, 
beyond  all  reasonable  doubt  and  to  a  moral 
certainty,  that  there  was  a  prearrangement  or 
a  conspiracy  existing  between  Way  and  Moore 
that  Moore  should  kill  him." 

"(3)  If  from  the  evidence  in  this  case  you 
find  that  Moore  and  Way  had  not  by  pre- 
concert or  agreement  conspired  to  kill  Jones, 
nor  to  do  any  other  unlawful  act  from  the 
doing  of  which  the  death  of  Jones  would  nat- 
urally and  proximately  result,  and  If  you  fur- 
ther find  that  Moore  fired  the  shot  that 
killed  Jones,  then,  If  this  be  so,  I  charge  you 
that,  before  you  can  convict  this  defendant, 
Way,  on  the  ground  that  he  aided  or  encour- 
aged Moore  by  acts  or  words  at  the  time 
Moore  shot  Jones,  If  he  did  shoot  him,  you 


must  believe,  beyond  all  reasonable  doubt 
and  to  a  moral  certainty:  (1)  That  said  act 
or  words  were  done  or  spoken  by  Way  at  the 
time  of  the  shooting;  (2)  you  must  believe, 
beyond  all  reasonable  doubt,  that  Moore  had 
knowledge  of  said  acts  or  words  if  done  or 
spoken ;  and  (3)  you  must  believe,  beyond  all 
reasonable  doubt,  that  Moore  had  knowledge 
that  said  act  or  words  were  done  or  said  for 
the  purpose  of  aiding  and  abetting  him  in  the 
killing  of  Jones." 

"(10)  If,  from  the  evidence  In  this  case,  you 
find  that  Moore  flred  the  shot  that  took  the 
life  of  Jones,  then,  before  this  defendant, 
Cliff  Way,  can  be  found  guilty  of  said  killing, 
you  must  find  from  the  evidence,  beyond  all 
reasonable  doubt,  that  Moore  and  Way  en- 
tered Into  a  conspiracy  to  do  so  by  some  un- 
derstanding or  agreement  beforehand,  or  that 
Way  aided  or  abetted  In  said  killing;  and 
I  charge  you,  gentlemen  of  the  jury,  that  the 
mere  fact  that  Way  was  present  when  the 
killing  was  done,  if  be  was  present,  would 
not  of  Itself  alone  be  sufficient  to  constitute 
Way  an  aider  or  abettor  of  Moore,  unless 
Way  was  present  to  the  knowledge  of  Moore 
with  Intent  to  aid  him.  In  order  to  consti- 
tute Way  an  alder  or  abettor  of  said  killing, 
he  must  have  been  present  by  preconcert,  spe- 
cial or  general,  or  at  least  to  the  knowledge 
of  Moore,  with  the  intent  to  aid  him,  pro- 
vided there  was  no  assistance  given  by  Way 
to  Moore,  or  words  uttered  encouraging  Moore 
to  do  the  shooting,  or  such  conduct,  demon- 
strations, or  menaces  on  the  part  of  Way  as 
would  aid,  Incite,  encourage,  or  induce  Moore 
to  do  the  killing.  And  if,  after  a  considera- 
tion of  all  the  evidence  in  the  case,  you  are 
not  convinced,  beyond  all  reasonable  doubt, 
that  there  was  such  a  conspiracy  beforehand, 
or  aiding  or  abetting  at  the  tune  of  the  kill- 
ing, your  verdict  should  be  not  guilty." 

"(43)  If  the  evidence  is  evenly  balanced  as 
to  the  guilt  or  Innocence  of  defendant,  then 
you,  gentlemen  of  the  Jury,  should  lean  to 
the  side  of  mercy,  and  decide  in  favor  of  the 
defendant" 

"(33)  The  test  of  the  sufficiency  of  circum- 
stantial evidence  in  a  criminal  case  is  wheth- 
er the  circumstances,  as  proven,  are  capable 
of  explanation  upon  any  reasonable  hypothesis 
consistent  with  the  defendant's  innocence,  and, 
If  they  are  capable  of  such  explanation,  then 
the  defendant  should  be  acquitted." 

"(68%)  The  fact,  if  it  be  a  fact,  that  de- 
fendant's character  was  not  discussed  until 
after  he  was  accused  of  killing  Jones,  Is  not 
evidence  that  his  character  Is  not  good.  Un- 
der the  law,  the  best  character  Is  generally 
that  which  is  least  talked  about.  This  is 
negative  evidence  of  good  character  which  Is 
frequently  the  most  satisfactory  kind." 

"(35)  In  determining  whether  the  defend- 
ant's flight  from  the  scene  of  the  shooting 
was  from  a  sense  of  guilt  or  not,  you  can 
look  to  the  fact,  if  It  be  a  fact,  together  with 
all  the  evidence  in  the  case,  that  defendant 
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surrendered  himself  to  the  deputy  sheriff  of 
Lawrence  county." 

"(41)  Gentlemen  of  the  Jury,  the  fact,  if 
It  be  a  fact,  that  the  state  has  failed  to  prove 
a  motive  upon  the  part  of  this  defendant  to 
shoot  Lem  Jones,  If  such  is  the  fact,  is  a 
circumstance  to  which  you  may  look  in  con- 
nection with  all  the  evidence  in  determining 
whether  he  shot  Jones." 

"(50)  I  charge  you,  gentlemen  of  the  Jury, 
that,  if  you  believe  all  the  evidence  in  this 
case,  you  should  find  that  the  deceased  Jones, 
was  killed  by  Wayinond  Moore. 

"(51)  If,  after  considering  all  the  evidence, 
you  find  that  Moore  fired  the  shot  that  killed 
Lem  Jones,  your  verdict  in  this  case  should 
be  not  guilty. 

"(52)  I  charge  you,  gentlemen  of  the  Jury, 
that  there  is  no  evidence  In  this  case  show- 
ing a  conspiracy  or  prearrangement  on  the 
part  of  this  defendant  and  Moore  to  take  the 
life  of  Jones. 

"(53)  There  hi  no  evidence  in  this  case  that 
the  defendant,  Way,  entered  Into  a  conspiracy 
with  Moore  to  kill  Jones." 

"(65)  It  Is  not  Incumbent  on  the  defendant 
in  this  case  to  produce  evidence  to  show 
what  became  of  policeman  Jones*  pistol,  if 
be  had  one  on  his  person  at  the  time  he  was 
shot.  If  you  find  that  he  was  shot. 

"(66)  There  is  no  evidence  in  this  case  that 
the  defendant  got  Jones'  pistol,  If  he  had 
one  at  the  time  he  was  shot." 

Brown  &  Kyle  and  Wert  &  Lynne,  for  ap- 
pellant. Alexander  M.  Garbert,  Atty.  Gen., 
and  Callahan  &  Harris,  for  the  State. 

DOWDELL,  J.  The  defendant  was  indict- 
ed for  the  murder  of  J.  Lem  Jones,  was  tried 
and  convicted  of  murder  In  the  second  de- 
gree, and  sentenced  to  imprisonment  in  the 
penitentiary  for  a  term  of  13  years.  From 
the  Judgment  of  conviction  the  present  ap- 
peal Is  prosecuted. 

The  defendant  complains  that  errors  prej- 
udicial to  him  were  committed  on  the  trial 
in  rulings  of  the  court  on  the  evidence,  and 
the  refusal  to  give  certain  instructions  to  the 
Jury  requested  by  him  in  writing.  The  first 
ruling  of  the  court  complained  of  as  error 
was  in  permitting  the  witness  McClusky, 
against  the  defendant's  objection,  to  testify 
that  the  hard  object  which  witness  felt  on 
the  person  of  the  deceased  a  short  while 
before  the  killing  was,  In  witness'  opinion,  a 
pistol;  the  witness  having  already  testified 
that,  when  he  met  Jones,  the  deceased,  he 
put  his  hand  on  him  and  felt  "a  hard  ob- 
ject on  his  right  side  on  the  inside  of  the 
waistband  of  his  breeches."  The  expression 
of  opinion  In  this  connection,  was  nothing 
more  than  the  statement  of  witness'  Judg- 
ment as  to  what  the  hard  object  was  he  felt. 
We  see  no  good  reason  why  a  witness  may 
not,  from  having  felt  an  object,  state  his 
Judgment  of  what  the  object  was.  The  wit- 
ness stated  that  he  pressed  his  hand  against 
the  object,  and  it  seemed  to  him  that  what 


he  felt  was  the  handle  of  a  pistol.  We  think 
this  evidence  was  competent,  and  the  ruling 
of  the  court  in  admitting  It  free  from  error. 

It  was  competent  to  show  all  that  trans- 
pired at  the  time  of  the  killing,  and  which 
occurred  prior  thereto  leading  up  to  and  ex- 
planatory of  the  tragedy,  and  hence  the  evi- 
dence of  the  woman  Alice  Williams,  at  whose 
house  the  killing  occurred,  that  some  boys 
were  knocking  and  kicking  at  the  door  and 
threatening  to  break  in,  etc.,  was  relevant 
and  admissible.  It  was  likewise  permissible 
to  show  that  the  defendant  was  at  the  time 
called  by  the  name  of  "Will  Wade,"  a  name 
other  and  different  from  his  true  name. 
Jones,  the  deceased,  was  a  policeman,  and, 
in  the  discharge  of  his  duties  as  such,  was 
drawn  to  the  place  of  the  tragedy  by  the  dis- 
orderly conduct  of  certain  parties  There 
was  evidence  tending  to  show  that  one  Way- 
mond  Moore  fired  the  shot  that  killed  Jones. 
One  of  the  theories  of  the  state  was  that 
there  was  a  conspiracy  on  the  part  of  the 
defendant  and  the  said  Moore  to  kill  Jones, 
or  a  common  purpose  on  their  part  to  do 
some  unlawful  act,  in  the  doing  of  which* 
and  as  a  consequence  from  which,  followed 
the  killing.  On  this  theory,  if  the  defendant 
and  Moore  were  the  boys  who  were  knocking 
and  kicking  the  door  and  threatening  to 
break  In,  it  was  a  circumstance  to  be  con- 
sidered by  the  Jury  in  connection  with  the 
other  evidence  as  tending  to  support  the 
state's  theory.  In  proving  a  conspiracy,  a 
circumstance  or  fact,  when  considered  inde- 
pendently, may  have  little  or  no  probative 
force ;  but,  when  considered  collectively  with 
other  facts,  may  furnish  the  link  to  com- 
plete the  chain.  Hence,  where  a  conspiracy 
or  preconcert  of  action  is  to  be  shown  by 
circumstantial  evidence,  in  the  very  nature 
of  things,  the  proof  may  sometimes  take  a 
wider  range  than  proof  in  ordinary  cases. 

The  witness  Alllne  Gibson  testified  to  hav- 
ing seen  two  persons,  Immediately  after  the 
shooting,  running  by  the  house  in  which  the 
witness  was,  and  away  from  where  the  shoot- 
ing was  done,  one  behind  the  other  about  15 
feet  It  was  dark,  but  she  saw  that  one  was 
taller  than  the  other.  She  hear  one  exclaim 
to  the  other:  "God  damn  it!  come  on!" 
She  was  then  asked  If  she  recognized  the 
voice,  and  she  answered  that  she  did  not 
The  witness  was  then  asked  by  state's  at- 
torney If  she  had  ever  heard  the  voice  be- 
fore. The-  question  was  objected  to  by  the 
defendant  on  several  grounds,  one  of  which 
was  that  the  witness  had  already  testified 
that  she  did  not  recognize  the  voice.  The 
court  overruled  the  objection,  and  the  wit- 
ness answering  said:  "Yes,  in  my  Judgment 
It  was  the  defendant  Way's  voice."  A  mo- 
tion was  made  to  exclude  the  answer,  which 
was  overruled.  In  this  there  was  no  error. 
The  witness  may  not  have  recognized  the 
voice — that  Is  to  say,  have  known  positively 
whose  voice  It  was — yet  It  was  permissible 
for  her  to  testify  her  best  Judgment,  having 
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previously  been  with  the  defendant  and 
heard  him  talk. 

It  was  within  the  discretion  of  the  court, 
when  the  state  announced  that  It  had  finish- 
ed its  testimony  with  the  exception  of  one 
witness,  who  was  absent,  but  expected  to 
come  in  later  on  a  train,  to  require  the  de- 
fendant to  proceed  with  his  evidence,  and  to 
subsequently  permit  the  state  to  examine 
such  absent  witness  upon  his  coming  in. 

The  defendant's  witness  John  Calahan, 
having  testified,  on  his  direct  examination, 
that  the  defendant's  character  was  good,  and 
that  his  character  for  peace  and  quiet  was 
good,  the  witness  was  then  asked,  on  cross- 
examination  by  the  state,  the  following  ques- 
tions: "If  a  man  was  guilty  of  getting 
drunk  and  going  to  disreputable  places  and 
fighting,  would  that  person  have  a  good 
character?"  "These  people,  in  discussing  the 
defendant's  character,  would  some  say  good 
things  about  him,  and  some  say  bad  things 
about  him?"  These  questions  were  separate- 
ly objected  to  by  the  defendant  As  to  the 
second  of  the  above  questions,  there  can  be 
no  doubt  but  that  the  inquiry  was  proper, 
and  the  evidence  sought  was  competent  The 
inquiry,  at  least  went  to  the  accuracy  of  the 
witness'  statement  of  the  defendant's  general 
character.  But  we  cannot  say  the  same  as 
to  the  first  of  the  two  questions  asked  above. 
"General  character"  is  the  same  as  "general 
reputation,"  and  is  determined  by  how  the 
person  is  generally  regarded  or  esteemed  in 
the  community  In  which  he  lives.  Hence,  as 
was  said  In  the  case  of  Moulton  v.  State,  88 
Ala.  118,  6  South  758,  6  L.  R.  A.  801 :  "A 
witness  to  character  cannot  speak  of  par- 
ticular acts,  or  even  the  course  of  conduct 
of  the  person  inquired  about  but  is  confined 
to  a  statement  of  general  reputation  In  the 
neighborhood  in  which  he  lives."  And  so, 
too,  It  was  held  In  that  case  that  the  cross- 
examination  of  a  character  witness  must  be 
conducted  within  the  limits  of  this  inquiry. 
The  question  asked  was  as  to  the  particular 
acts  and  conduct  and  could  have  had  ref- 
erence to  no  one  else  than  the  defendant  It 
was  without  the  rule  above  laid  down.  Nor 
was  the  question  proper,  or  the  evidence 
sought  competent  on  the  suggestion  made 
by  counsel  for  the  state,  to  ascertain  witness' 
standard  of  what  it  took  to  constitute  good 
character.  The  answer  to  the  suggestion  is: 
The  issue  does  not  involve  witness'  standard 
of  good  character.  The  issue  is  good  or  bad 
repute  In  the  community  in  which  the  person 
lives,  whose  character  is  inquired  about  In 
overruling  the  defendant's  objection  to  the 
question,  the  trial  court  committed  reversible 
error.  Moulton  v.  State,  88  Ala.  116,  6  South. 
768,  6  L.  R  A.  301 ;  Thompson  v.  State,  100 
Ala.  70,  14  South.  878. 

The  evidence  of  the  witness  Janet  Smith, 
as  to  how  long  she  had  known  the  defend- 
ant how  often  and  how  long  he  had  been 
visiting  her  house,  and  by  what  name  he 
went  etc.,  was  relevant  and  admissible  on 
the  question  of  identification,  and  no  error 


was  committed  In  overruling  the  defendant's 
objections  to  the  same. 

There  was  no  error  in  overruling  defend- 
ant's objections  to  questions  asked  defend- 
ant's witness  Scott  upon  his  cross-examina- 
tion by  the  state,  in  reference  to  his  not  hav- 
ing communicated  to  state's  counsel  what  he 
(witness)  knew  about  the  evidence  of  the 
witness  Taylor.  This  was  clearly  within  the 
scope  and  range  of  a  cross-examination  of 
the  witness. 

It  was  wholly  Immaterial  under  what 
charge  the  defendant's  witness  Taylor  was 
arrested  and  carried  to  Huntsville,  and  the 
court  committed  no  error  in  sustaining  the 
state's  objection  to  this  evidence. 

The  defendant  sought  to  prove,  by  the  wit- 
ness Harry  Copeland,  statements  made  by 
Waymond  Moore  to  the  witness  that  he 
(Moore)  shot  and  killed  the  deceased.  This 
was  purely  hearsay  evidence,  and  was  prop- 
erly excluded.  Nor  was  the  record  in  the 
case  of  State  v.  Moore  charged  with  the  kill- 
ing of  the  deceased  competent  in  evidence. 

We  have  now  considered  the  exceptions 
reserved  on  the  Introduction  of  evidence  in 
the  order  presented  by  the  record.  Counsel 
for  appellant  lay  much  stress  in  brief  and 
argument  on  the  weakness  and,  what  they 
urge  to  be,  the  inconclusive  nature  of  the 
state's  evidence.  Wherever  the  evidence  in 
its  tendencies  at  all  supports  the  charge 
made,  or  affords  Inferences  to  be  drawn  by 
the  jury  in  support  of  the  charge,  the  weak- 
ness of  the  evidence  Is  a  question  for  tbe 
jury,  and  not  for  the  court  unless  it  is  so 
palpably  inconclusive  as  to  fail  to  make  a 
prima  facie  case. 

Charge  No.  1,  refused  to  the  defendant  was 
not  free  from  involvement  and  calculated  to 
confuse  the  jury.  Moreover,  every  proposition 
of  law  contained  In  this  charge  the  defend- 
ant got  the  benefit  of  In  the  subsequently 
given  charges  8,  17,  and  18  requested  by  the 
defendant 

Charge  87,  requested  by  the  defendant  is 
subject  to  the  criticism  that  It  does  not 
hypothesize  a  finding  by  the  Jury  of  that 
which  is  postulated  in  the  charge.  It  may 
well  be  that  what  is  hypothesized,  if  so 
found  by  the  jury,  would  furnish  Just  foun- 
dation for  the  existence  of  a  reasonable 
doubt  of  the  defendant's  guilt  The  charge, 
however,  requires  an  acquittal  without  re- 
gard to  whether  the  jury  entertain  a  rea- 
sonable doubt  of  guilt  The  charge,  we 
think,  as  framed,  is  not  free  from  mislead- 
ing tendency. 

Charge  40,  requested  by  the  defendant  was 
pronounced  by  this  court  good  In  the  case  of 
Nellson  v.  State,  146  Ala.  688,  40  South.  222- 
223,  and  its  refusal  was  error.  We,  how- 
ever, are  now  of  the  opinion  that  the  employ- 
ment of  the  word  "promptly"  in  tbe  charge 
might  well  have  justified  its  refusal.  We  are 
satisfied  that  in  the  Nellson  Case,  supra,  the 
employment  of  the  word  "promptly"  in  the 
charge  was  overlooked. 

A  charge  similar  to  charge  62,  requested 
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In  this  case,  was  held  to  be  a  proper  Instruc- 
tion in  the  case  of  Evans  t.  State,  109  Ala. 
11,  19  South.  635.  See  charge  30  In  that 
case. 

Charge  48,  requested  by  the  defendant, 
does  not  correctly  state  the  law,  and  was 
properly  refused.  If  Way  aided  or  abetted 
Moore  In  the  killing  of  Jones,  it  Is  not  es- 
sential to  Way's  guilt  for  murder  that  he 
should  have  had  knowledge  of  the  existence 
of  malice  on  the  part  of  Moore. 

Charge  42,  If  free  from  any  and  all  objec- 
tion, no  reversible  error  was  committed  in 
its  refusal,  since  it  was  substantially  cover- 
ed by  given  charges  3,  17,  and  18. 

If  the  defendant  aided  and  abetted  Moore 
In  the  killing  of  Jones,  It  was  not  essential 
to  the  defendant's  guilt  that  the  said  Moore 
should  have  had  knowledge  of  such  aiding 
and  abetting.  Hence  charges  3  and  10  were 
properly  refused  for  this  reason,  if  no  other. 

Charge  43  was  properly  refused. 

Charge  83  was  by  this  court,  In  the  case 
of  Bowen  v.  State,  140  Ala.  67-70,  87  South. 
233,  held  a  good  charge,  and  its  refusal  con- 
stituted reversible  error.  This  charge  should 
have  been  given. 

Charge  88%  Is  argumentative,  besides  be- 
ing faulty  in  other  respects,  and  was  there- 
fore properly  refused. 

Charge  85  is  argumentative,  besides  point- 
ing out  and  giving  undue  prominence  to  par- 
ticular evidence,  and  was  properly  refused. 
The  same  may  be  said  of  charge  41. 

Charges  50,  51,  52,  and  53  were  invasive 
of  the  province  of  the  Jury,  and  the  court 
properly  refused  them. 

Charge  66  is  but  an  argument,  and  there 
was  no  error  in  Its  refusal. 

While  there  was  no  direct  evidence  that 
the  defendant  got  the  pistol  of  the  deceased, 
still  there  was  evidence  which  left  an  infer- 
ence of  such  a  fact  open  to  the  jury.  Con- 
sequently, charge  66  should  not  have  been 
given. 

We  have  considered  the  charges  refused  to 
the  defendant  Insisted  on  In  argument,  and 
In  the  order  treated  of  in  brief.  There  are 
other  refused  charges,  but  they  are  such  as 
are  covered  by  given  charges,  or  so  palpably 
faulty  as  to  require  no  mention. 

The  two  charges,  given  at  the  request  of 
the  state,  are  free  from  fault 

For  the  errors  pointed  out,  the  judgment 
Is  reversed. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


Ex  parte  SCUDAMORE. 
(Supreme  Court  of  Florida.    April  7,  1908.) 

1.  Coubts— County  Judges— Jurisdiction— 
Insane  Persons— Jubt  Tbial— Due  Pro- 
cess of  Law. 

Sections  1200,  1201.  1202.  of  the  General 

Statutes  of  1906,  and  section  1203  of  the  same 


as  amended  by  chapter  5706,  p.  217,  Laws  of 
1907,  do  not  violate  Bection  17  of  article  5  of 
the  Florida  Constitution  in  conferring  upon 
county  judge's  courts  jurisdiction  to  inquire  in- 
to the  alleged  insanity  of  persons,  and  to  com- 
mit lunatics  to  the  insane  asylum,  and  to  ap- 
point guardians  for  them.  Neither  do  said  pro- 
visions of  law  violate  section  8  of  the  Declara- 
tion of  Rights  in  our  Constitution,  in  not  provi- 
ding for  a  jury  trial  in  such  lunacy  proceedings. 
The  latter  provision  of  our  Constitution  was 
not  designed  to  extend  the  right  of  jury  trial, 
but  merely  secures  such  right  in  those  cases  in 
which  it  was  matter  of  right  before  the  adop- 
tion of  the  Constitution.  Neither  do  said  sec- 
tions of  our  laws  violate  section  1  of  article  14 
of  the  federal  Constitution,  nor  section  12  of  the 
Declaration  of  Rights  in  the  Florida  Constitu- 
tion, in  the  respect  of  depriving  the  citizen  of  his 
liberty  and  property  without  such  notice  as  is 
demanded  by  due  process  of  law.  The  provision 
in  said  sections  requiring  the  personal  presence 
of  the  alleged  lunatic  is  sufficient  notice  to  him 
to  fulfill  the  requirements  of  these  provisions  of 
the  federal  and  state  Constitutions. 
2.  Constitutional  Law  — Due  Pbocess  of 
Law. 

Sections  1962,  1963,  1964,  and  1965  of  the 
General  Statutes  of  1906,  making  provision  for 
the  filing  of  a  bill  in  equity  by  any  relative  or 
friend  of  any  adjudged  lunatic,  at  any  time,  to 
have  his  sanity  inquired  into  by  the  chancellor, 
and  providing  for  his  immediate  release,  and  res- 
toration to  him  of  his  property,  if  found  upon 
such  inquiry  to  be  sane,  is  of  itself  a  sufficient 
protection  of  the  liberty  of  the  subject  to  meet 
the  constitutional  requirements  of  due  process 
of  law,  even  though  no  sort  of  notice  to  the 
lunatic  was  given  in  the  initial  proceeding  by 
which  he  was  so  adjudged. 
(Syllabus  by  the  Court) 

In  banc.  Petition  of  George  O.  Scudamore 
for  writ  of  habeas  corpus.  Writ  denied. 

Reeves  &  Watson,  for  petitioner.  Blount 
8c  Blount  &  Carter,  for  respondent 

TAYLOR,  J.  The  petitioner,  George  C. 
Scudamore,  through  his  brother,  Charles  C. 
Scudamore,  Invoking  the  original  jurisdiction 
of  this  court  In  habeas  corpus  cases,  filed 
here  his  petition  for  such  writ  alleging  that 
he  was  detained  in  custody  and  unlawfully 
deprived  of  his  liberty  by  the  sheriff  of  Es- 
cambia county  and  his  deputy  under  and  by 
virtue  of  an  order,  judgment  or  decree  made 
by  the  county  judge  of  Escambia  county,  ad- 
judging him,  the  said  George  C.  Scudamore, 
to  be  Insane,  and  directing  the  said  sheriff  to 
deliver  him  to  the  superintendent  of  the 
Florida  Hospital  for  the  Insane  for  care, 
maintenance,  and  treatment  Upon  the  issu- 
ance and  service  of  the  writ  the  said  sheriff 
in  obedience  thereto  produced  the  person  of 
the  said  George  C.  Scudamore  to  the  court 
here  and  made  the  following  return  to  the 
writ: 

"In  the  Supreme  Court  of  the  State  of 
Florida. 

"J.  C.  Van  Pelt  'or  return  to  the  writ  of 
habeas  corpus  Issued  out  of  the  Supreme 
Court  of  Florida  on  March  4,  1908,  upon  the 
application  of  Chas.  C.  Scudamore,  requiring 
the  respondent  to  produce  the  body  of  G.  C. 
Scudamore,  together  with  the  cause  of  his 
imprisonment  alleges  as  follows; 
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"That  on  the  day  of  the  said 

G.  C.  Scudamore  was  arrested  on  a  warrant 
Issued  out  of  the  county  judge's  court  of  Es- 
cambia county,  Florida,  charging  him,  the 
said  Scudamore,  with  embezzlement  of  the 
funds  of  the  Pensacola  Rank  &  Trust  Com- 
pany of  the  value  of  eight  thousand  ($8,000- 
00)  dollars.  That  during  the  progress  of  the 
trial  of  the  said  Scudamore  It  was  suggested 
to  the  said  county  judge  by  L.  J.  Reeves, 
Esq.,  of  counsel  for  the  said  Scudamore,  that 
the  said  Scudamore  was  Insane,  and  that  the 
examination  ought  not  to  proceed  until  the 
court  was  satisfied  upon  this  point;  and 
thereupon  the  said  county  judge  appointed  a 
committee,  consisting  of  three  practicing  phy- 
sicians in  good  professional  standing  and  two 
laymen,  to  wit,  Dr.  S.  R.  Mallory  Kennedy, 
Dr.  D.  W.  McMillan,  Dr.  J.  H.  Rickerstaff, 
John  E.  Stillman,  and  J.  S.  Reese.  That 
thereupon  the  said  committee  caused  the  said 
G.  C.  Scudamore  and  many  witnesses  to  be 
brought  before  them,  and  after  a  thorough 
examination  of  the  alleged  lunatic  and  of  the 
said  witnesses  reported  to  the  said  county 
judge  that  the  said  Scudamore  was  insane 
and  In  their  opinion  required  confinement. 
Copy  of  said  report  Is  hereto  attached,  mark- 
ed 'Exhibit  A.' 

"That  thereupon  the  county  solicitor  of  Es- 
cambia county,  Florida,  filed  four  Informa- 
tions in  the  criminal  court  of  record  of  Es- 
cambia county  against  the  said  G.  C.  Scuda- 
more, charging  him  with  embezzlement,  for- 
gery, and  other  crimes;  and  thereupon  the 
said  Scudamore  was  taken  before  the  judge 
of  the  said  criminal  court,  who  decided  that 
in  his  opinion  the  said  Scudamore  was  in- 
sane and  declined  to  proceed  with  his  trial, 
but  refused  to  grant  bail  and  directed  that 
he  be  committed  to  the  custody  of  the  sheriff 
for  safe-keeping.  Copy  of  said  order  Is  here- 
to attached  as  'Exhibit  R.' 

"That  thereupon  the  said  attorneys  for  the 
said  Scudamore  applied  to  J.  P.  Stokes,  court 
commissioner  of  Escambia  county,  for  a  writ 
of  habeas  corpus,  admitting  the  said  Scuda- 
more to  ball1,  and  upon  hearing  the  bail  was 
fixed  at  ten  thousand  ($10,000.00)  dollars. 

"On  the  20th  day  of  February,  1908,  five 
citizens  of  Escambia  county,  Dr.  S.  R.  Mal- 
lory Kennedy,  Dr.  D.  W.  McMillan,  Dr.  J.  H. 
Rickerstaff,  John  E.  Stillman,  and  W.  R. 
Crawford,  made  and  filed  a  statement  with 
the  county  judge,  in  accordance  with  the 
statute  of  the  state  of  Florida,  alleging  that 
the  said  Scudamore  was  in  their  opinion  in- 
sane, and  that  an  examination  into  the  ques- 
tion of  his  Insanity  ought  to  be  made.  Copy 
of  said  statement  is  hereto  attached  as  'Ex- 
hibit c: 

"That  thereupon  the  said  county  Judge  of 
the  said  county,  in  accordance  with  the  pro- 
visions of  the  said  statute,  appointed  a  com- 
mittee consisting  of  Dr.  W.  C.  Dewberry,  Dr. 
E.  F.  Rruce,  and  J.  N.  Andrews  to  proceed 
with  the  said  examination.  That  thereupon 
the  said  committee  proceeded  to  the  residence 


of  the  said  G.  C.  Scudamore  and  made  said 
examination,  and  after  making  said  examina- 
tion made  a  report  of  their  findings  to  the 
said  county  judge,  who  thereupon  notified  the 
attorneys  of  the  said  Scudamore.  Copy  of 
said  report  is  hereto  attached,  marked  'Ex- 
hibit D.' 

•That  on  the  day  of  ,  Messrs. 

W.  H.  Watson  and  J.  H.  Smithwlck,  who  had 
been  attorneys  for  G.  C.  Scudamore,  and 
Chas.  C.  Scudamore,  the  petitioner  herein, 
and  prior  to  the  rendering  of  a  decree,  ap- 
peared before  the  said  county  judge  and  pro- 
tested that  the  said  judge  should  not  act  up- 
on the  said  report,  other  than  to  commit  the 
said  Scudamore  to  the  county  poorhouse,  or 
to  the  custody  of  his  friends;  but  the  said 
judge  then  and  there  thought  that  he  ought 
to  be  committed  to  the  State  Hospital  for 
the  Insane,  and  thereupon  issued  a  commit- 
ment directing  this  respondent  to  take  him 
into  his  custody.  Copy  of  said  commitment 
is  hereto  attached  as  'Exhibit  B.' 

"That  this  respondent  holds  the  said  Scud- 
amore under  and  by  virtue  of  said  commit- 
ment. 

"Respectfully  submitted. 

"J.  C.  Van  Pelt,  Sheriff.- 

Exhibit  A: 

"Pensacola,  Fla.,  Feby.  19/08. 
"We,  the  undersigned,  commissioners  ap- 
pointed to  inquire  into  the  mental  condition 
of  G.  C.  Scudamore,  find  that  he  is  now  men- 
tally Incapable  of  conducting  a  rational  de- 
fense. John  E.  Stillman. 

"S.  R.  Mallory  Kennedy. 

"J.  H.  Rickerstaff. 

"J.  S.  Reese. 

"Dan  W.  McMillan. 
"And  we  further  deem  it  our  duty  to  rec- 
ommend that  proper  measures  be  taken  to 
safeguard  the  community  from  possible  acts 
of  violence  that  the  said  G.  C.  Scudamore 
might  commit,  owing  to  his  mental  condition. 

"John  B.  StlHman. 

"S.  R.  Mallory  Kennedy. 

"J.  H.  Rickerstaff. 

"J.  S.  Reese. 

"Dan  W.  McMillan." 

Exhibit  R: 

"Wednesday,  February  19,  1908. 

"No.  40.  State  of  Florida  v.  George  a  Scud- 
amore. Drawing  Rill  of  Exchange  with- 
out Authority  and  with  Intent  to  Defraud. 

"No.  53.  State  of  Florida  v.  George  C.  Scud- 
amore.  Embezzlement  by  Rank  Officer. 

"No.  54.  State  of  Florida  v.  George  C.  Scud- 
amore. Forgery  and  Uttering  Forged  Pa- 
per. 

"No.  55.  State  of  Florida  v.  George  C.  Scud- 
amore. Drawing  Rill  of  Exchange  with- 
out Authority. 

"The  defendant  George  C.  Scudamore  be- 
ing present  In  court,  and  being  represented 
by  counsel,  upon  suggestion  of  the  state,  and 
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which  suggestion  is  acquiesced  in  by  counsel 
for  defendant,  and  upon  consideration,  the 
court  finds  that  the  defendant  Is  now  mental- 
ly Incapable  of  conducting  a  rational  defense. 

"The  defendant,  by  his  counsel,  thereupon 
demanded  that  the  court  fix  and  determine 
the  amount  and  conditions  of  ball  for  the  de- 
fendant, which  the  court  refused  to  do,  for 
the  reason  of  the  finding  of  the  court  of  the 
present  mental  condition  of  the  defendant, 
and  that  therefore  the  defendant  Is  not  en- 
titled to  ball;  and  It  is  ordered  that  the  de- 
fendant be  remanded  to  the  custody  of  the 
sheriff." 

Exhibit  O: 

"In  the  Court  of  County  Judge  in  and  for 
Escambia  County,  Florida. 

•To  the  Judge  of  Said  Court: 

"Your  petitioners  respectfully  represent 
that  they  are  citizens  of  the  county  of  Es- 
cambia and  state  of  Florida;  that  G.  C.  Scu- 
damore  Is  also  a  citizen  of  the  county  and 
state  aforesaid;  that  he  is  personally  well 
known  to  each  of  your  petitioners,  and  no 
more  than  one  of  the  undersigned  is  related 
by  blood  or  marriage  to  the  said  O.  C.  Scuda- 
more ;  and  that  their  knowledge  of  his  physi- 
cal and  mental  condition  is  sufficient  to  war- 
rant them  in  the  belief  that  he  is  insane. 

"They  therefore  pray  that  examination  be 
instituted  and  made  into  his  physical  and 
mental  condition  as  by  law  is  provided  in 
such  cases. 
"This  20th  day  of  February,  A-  D.  1908. 

"John  E  Stlllman. 

"J.  H.  Bickers taff. 

"Dan  W.  McMillan. 

"S.  R.  Mallory  Kennedy. 

"W.  B.  Crawford. 

"In  Court  of  County  Judge  In  and  for  Escam- 
bia County,  Florida. 

"State  of  Florida,  County  of  Escambia.  In 
the  Name  of  the  State  of  Florida.  To  the 
Sheriff  of  said  County— Greeting: 

"Whereas,  John  E  Stlllman,  J.  H.  Bicker- 
staff,  M.  D.,  Dan  W.  McMillan,  S.  R.  Mallory 
Kennedy,  and  W.  B.  Crawford  have  this  day 
filed  their  petition  suggesting  the  Insanity  of 
G.  C  Scudamore,  a  resident  of  the  county 
and  state  aforesaid,  and  praying  that  exam- 
ination be  instituted  and  made  into  his  physi- 
cal and  mental  condition  according  to  law 
as  In  such  cases  made  and  provided : 

"You  are  therefore  commanded  forthwith 
to  summon  Dr.  E.  F.  Bruce,  Dr.  W.  C.  Dew- 
berry, and  J.  N.  Andrews  as  a  committee  of 
examination,  and  that  within  a  reasonable 
time  after  the  service  of  this  summons  they 
are  required  to  secure  the  presence  of  G.  0. 
Scudamore,  the  above  alleged  insane  person, 
and  make  such  thorough  examination  of  him 
as  will  enable  them  to  ascertain  his  mental 
and  physical  condition  at  the  date  of  such 
examination,  and,  If  considered  Insane,  wheth- 
er the  insanity  Is  acute  or  chronic,  its  appar- 


ent cause,  the  particular  hallucination,  If  any, 
the  age  and  propensities  of  said  alleged  in- 
sane person,  and  whether  he  Is  Indigent  or 
possessing  sufficient  available  estate  for  his 
support. 

"Given  under  my  hand  and  official  seal  at 
Pensacola,  this  20th  day  of  February,  A.  D. 
1908.        Henry  Bellinger,  County  Judge." 

Exhibit  D: 

"In  Court  of  County  Judge  in  and  for  Escam- 
bia County,  Florida. 

"To  the  Judge  of  said  Court : 

"Your  committee  appointed  to  examine  into 
the  alleged  Insanity  of  G.  C.  Scudamore,  hav- 
ing performed  the  duty  assigned  to  them,  beg 
to  submit  the  following  report: 

"We  have  made  such  thorough  examination 
as  required  by  law,  and  find  the  said  G.  C. 
Scudamore  to  be  Insane ;  that  his  Insanity  Is 
acute,  the  apparent  cause  being  financial 
troubles,  the  particular  hallucination  being 
man  of  great  wealth  and  extensive  banking 
interest;  age  32;  that  he  does  not  require 
mechanical  restraint  to  prevent  him  from 
self-Injury  or  violence  to  others ;  and  that  he 
does  not  possess  sufficient  available  estate 
for  his  support. 

"W.  C.  Dewberry,  M.  D., 
"J.  N.  Andrews, 

"Committee. 

"Feb.  25th,  1908. 

"In  Court  of  County  Judge  in  and  for  Escam- 
bia County,  Florida. 

"To  the  Judge  of  said  Court : 

"Your  committee  appointed  to  examine  in- 
to the  alleged  Insanity  of  G.  C.  Scudamore, 
having,  performed  the  duty  assigned  to  them, 
beg  to  submit  the  following  report: 

"We  have  made  such  thorough  examination 
as  required  by  law  and  find  the  said  G.  C. 
Scudamore  to  be  insane ;  that  his  Insanity  Is 
acute,  the  apparent  cause  being  financial 
troubles,  the  particular  hallucination  being 
man  of  great  wealth  and  extensive  banking 
interest;  age  82;  that  he  does  require  me- 
chanical restraint  to  prevent  him  from  self- 
injury  or  violence  to  others;  and  that  he 
does  not  possess  sufficient  available  estate  for 
his  support.  E.  F.  Bruce,  Committee. 

"Feb.  25th,  1908." 

Exhibit  E: 

"In  Court  of  County  Judge  in  and  for  Escam- 
bia County,  Florida. 

"State  of  Florida,  County  of  Escambia.  In 
the  Name  of  the  State  of  Florida.  To 
the  Sheriff  of  said  county— Greeting : 
"Whereas,  on  the  20th  day  of  February,  A. 
D.  1908,  this  court,  upon  petition  presented 
thereto,  did  appoint  E.  F.  Bruce,  M.  D.,  W.  C. 
Dewberry,  M.  D.,  and  J.  N.  Andrews  a  com- 
mittee to  inquire  into  the  sanity  or  insanity 
of  G.  C.  Scudamore,  a  resident  of  the  county 
aforesaid;  and  whereas,  W.  C.  Dewberry  and 
J.  N.  Andrews,  of  said  committee,  have  made 
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Its  report  to  this  court  to  the  effect  that  they 
And  the  said  O.  O.  Scudamore  to  be  insane; 
that  his  Insanity  is  acute,  the  apparent  cause 
being  financial  troubles,  and  the  particular 
hallucination  being  man  of  great  wealth  and 
extensive  banking  interest;  that  he  does  not 
require  mechanical  constraint  to  prevent  the 
infliction  of  violence  by  him  upon  himself  or 
other  person;  and  that  he  does  not  possess 
sufficient  available  estate  for  his  support 

"Whereas,  E.  F.  Bruce,  of  said  committee, 
has  made  its  report  to  this  court  to  the  effect 
that  they  find  the  said  G.  C.  Scudamore  to 
be  insane;  that  his  insanity  is  acute,  the 
apparent  cause  being  financial  troubles,  and 
the  particular  hallucination  being  man  of 
great  wealth  and  extensive  banking  interest; 
that  he  does  require  mechanical  constraint 
to  prevent  the  Infliction  of  violence  by  him 
upon  himself  or  other  persons;  and  that  he 
does  not  possess  sufficient  available  estate 
for  his  support 

"It  is  therefore  adjudged  by  the  court  that 
the  said  G.  O.  Scudamore  Is  so  insane. 

"You  are  therefore  commanded  forthwith 
to  deliver  the  said  G.  C.  Scudamore  to  the 
superintendent  of  the  Florida  Hospital  for 
the  Indigent  Insane  for  care,  maintenance, 
and  treatment. 

"Given  under  my  hand  and  seal  this  26th 
day  of  February,  A.  D.  1908. 

"[Seal.]   Henry  Bellinger,  County  Judge." 

The  petition  for  the  writ  contends,  and  In 
the  briefs  and  argument  here  It  was  contend- 
ed, that  the  said  proceedings  and  the  said  ad- 
judication by  the  county  judge's  court  that 
the  said  George  G.  Scudamore  was  Insane,  and 
the  statutes  of  Florida  under  which  said  pro- 
ceedings were  had,  are  void  for  the  following 
reasons,  in  substance : 

(1)  Because  the  statutes  under  which  said 
proceedings  were  had,  in  conferring  jurisdic- 
tion upon  county  judge's  courts  in  such  cases, 
violate  section  17  of  article  5  of  the  Florida 
Constitution. 

(2)  Because  said  statutes,  attempting  to  au- 
thorize county  judges  to  commit  insane  per- 
sons to  custody,  are  unconstitutional  and 
void,  in  that  they  fall  to  provide  for  any  no- 
tice to  alleged  lunatics  of  the  proceedings  to 
have  them  adjudged  Insane,  thereby  depriv- 
ing them  of  liberty  and  property  without  due 
process  of  law,  and  being  to  that  extent  in 
derogation  of  section  1  fit  the  fonrteenth 
amendment  of  the  federal  Constitution,  and 
also  of  section  12  of  the  Declaration  of 
Rights  of  the  Constitution  of  Florida. 

(3)  Because  said  proceedings  resulting  in 
the  said  Scudamore  being  adjudged  Insane 
were  void,  In  that  it  appears  from  such  pro- 
ceedings that  he  was  given  no  notice  thereof 
and  was  not  accorded  the  right  of  trial  by 
Jury. 

(4)  Because  said  statutes  under  which  said 
proceedings  were  had  are  violative  of  section 
3  of  the  Declaration  of  Rights  In  the  Consti- 


tution of  Florida,  In  that  they  do  not  provide 
for  trial  by  Jury. 

(5)  Because  said  proceedings  adjudging  the 
said  Scudamore  to  be  insane  are  void,  for  the 
reason  that  two  of  the  persons  who  suggested 
to  the  county  judge  the  Institution  of  an  in- 
quiry Into  the  sanity  of  said  Scudamore,  aft- 
er filing  such  suggestion,  withdrew  or  at- 
tempted to  withdraw  their  names  from  such 
suggestion,  leaving  such  suggestion  or  peti- 
tion signed  by  a  less  number  of  persons  than 
is  required  by  the  statutes  in  such  cases. 

Sections  1200,  1201,  and  1202  of  the  Gener- 
al Statutes  of  Florida  of  1908,  and  section 
1203  of  the  same,  as  amended  by  chapter 
5706,  p.  217,  Laws  1907,  under  which  the  pro- 
ceedings in  question  were  had,  provide  as 
follows : 

"1200.  Petition.— When  It  is  supposed  that 
a  person,  resident  of  this  state,  is  insane,  ei- 
ther non  compos  mentis  or  sufficiently  de- 
void of  reason  to  be  incapable  of  self-control, 
a  petition  signed  by  five  reputable  citizens, 
not  more  than  one  of  whom  shall  be  a  rela- 
tive of  the  person,  setting  forth  that  he  or 
she  is  to  each  of  the  petitioners  personally 
known  and  that  their  knowledge  of  the  men- 
tal condition  of  the  subject  Is  sufficient  to 
justify  the  belief  that  he  or  she  is  Insane,  and 
asking  that  examination  be  instituted  and 
made  as  provided  by  law,  may  be  presented  to 
the  county  judge  or  judge  of  the  circuit  court 
having  Jurisdiction. 

"1201.  Duty  of  Judge— Examining  Com- 
mittee.— Any  county  judge  or  Judge  of  the 
circuit  court  to  whom,  as  provided  in  the  pre- 
ceding section,  a  petition  is  submitted,  shall 
without  unnecessary  delay  appoint  one  in- 
telligent citizen,  who  shall  not  have  been  a 
petitioner  in  the  case,  and  two  practicing  phy- 
sicians of  good  professional  standing,  who 
shall  be  graduates  of  a  school  of  medicine  rec- 
ognized by  the  American  Medical  Associa- 
tion, when  such  physicians  reside  in  the  coun- 
ty, who  shall  constitute  an  examining  com- 
mittee, and  within  a  reasonable  time  after 
notice  of  their  appointment  shall  secure  the 
presence  of  the  supposed  insane  person,  and 
shall  make  such  thorough  examination  as  will 
enable  them  to  ascertain  his  or  her  mental 
and  physical  condition  at  the  date  of  the  ex- 
amination, and  if  considered  insane,  whether 
the  insanity  is  acute  or  chronic,  its  apparent 
cause,  the  hallucination,  if  any,  and  the  age 
and  propensities  of  the  subject;  also  wheth- 
er indigent  or  possessing  sufficient  available 
means  for  his  or  her  support:  Provided,  fur- 
ther, that  if  the  person  alleged  to  be  insane 
shall  at  any  time  prior  to  the  rendering  of 
the  decree  in  the  case,  apply  to  the  court  be- 
fore which  proceedings  are  had,  by  a  petition 
for  permission  to  contest  the  charge  of  in- 
sanity, the  court  on  the  presentation  of  the 
petition  shall  set  the  case  on  a  day  certain 
for  hearing,  and  if  the  accused  is  indigent 
and  unable  to  procure  the  attendance  of  wit- 
nesses in  his  or  her  behalf,  the  court  shall 
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bare  summoned  a  reasonable  number  of  wit- 
nesses for  such  person,  to  be  paid  by  the 
county. 

"1202.  Report— When  examination  of  an 
alleged  Insane  person  has  been  made  as  pro- 
vided In  the  preceding  section,  the  examin- 
ing committee  shall  report  to  the  county 
judge  or  judge  of  the  circuit  court  as  the  case 
may  be,  that  fact,  and  shall  communicate  in 
their  report  the  Information  contemplated  In 
said  section,  each  of  the  three  committeemen 
signing  the  report 

"Sec.  1203.  Sheriff  to  Deliver  Custody.— 
On  receiving  the  report  or  the  examining 
committee,  the  county  judge  or  the  judge  of 
the  circuit  court  (as  the  case  may  be)  shall 
examine  the  same;  and  If  satisfied  therefrom 
that  the  person  examined  and  reported  Is  in- 
sane within  the  meaning  of  this  act  he,  the 
said  judge,  shall  so  adjudge  and  decree,  and 
shall  make  his  order  that  the  sheriff  of  the 
county  from  which  the  report  is  submit- 
ted shall  at  once  deliver  the  person  so  ad- 
judged to  the  superintendent  of  the  Florida 
Hospital  for  the  Indigent  Insane,  there  to  be 
received  for  care,  maintenance  and  treatment 
as  provided  for  in  section  one  of  this  act; 
such  order  of  commitment  shall  include  copy 
of  the  Information  and  report  provided  for  in 
section  one  of  this  act,  and  same  shall  be 
transmitted  by  the  sheriff  to  the  superintend- 
ent of  said  hospital  to  be  filed  and  held  as  his 
authority  for  detention  of  said  Insane  person: 
Provided,  when  the  proceedings  reported  by 
the  said  committee  show  the  alleged  Insanity 
Is  chronic  or  produced  by  epilepsy  or  senility 
and  that  the  person  does  not  require  confine- 
ment or  mechanical  constraint  to  prevent  self- 
Injury  or  violence  to  others,  but  that  he  or 
she  is  Indigent  the  county  judge  or  the  judge 
of  the  circuit  court  (as  the  case  may  be  in 
such  event)  shall  adjudge  and  decree  that 
the  person  Is  incurably  insane,  harmless  and 
indigent  and  shall  make  and  issue  his  order 
that  the  sheriff  shall  deliver  the  person  so  ad- 
judged to  the  county  commissioners  of  the 
county  where  he  or  she  resides,  for  care, 
maintenance  as  by  law  made  and  provided 
for  paupers:  Provided,  that  if  any  respon- 
sible person  offer  to  assume  the  care,  custody 
of  any  such  harmless  person  without  cost  to 
the  state  or  county,  the  judge  or  court  may  In 
bis  or  its  discretion  so  order." 

The  first  contention  urged  Is  that  these 
provisions  of  law,  in  conferring  Jurlsdicton  in 
such  cases  upon  our  county  judges,  are  void, 
because  violative  of  section  17  of  article  5  of 
our  state  Constitution.  This  section  of  our 
organic  law  provides  as  follows:  "The  county 
judge  shall  have  original  jurisdiction  in  all 
cases  at  law  in  which  the  demand  or  value  of 
property  involved  shall  not  exceed  one  hun- 
dred dollars;  of  proceedings  relating  to  the 
forcible  entry  or  unlawful  detention  of  lands 
and  tenements;  and  of  such  criminal  cases 
as  the  Legislature  may  provide.  The  county 
judge  shall  have  jurisdiction  of  the  settle- 
ment of  the  estates  of  decedents  and  minors, 


to  order  the  sale  of  real  estate  of  decedents 
and  minors,  to  take  probate  of  wills,  to  grant 
letters  testamentary  and  of  administration 
and  guardianship,  and  to  discharge  the  duties 
usually  pertaining  to  court  of  probate.  He 
shall  have  the  power  of  a  committing  magis- 
trate and  shall  issue  all  licenses  required  by 
law  to  be  Issued  In  the  county." 

We  do  not  think  that  the  questioned  legis- 
lation violates  this  provision  of  our  organic 
law.  It  expressly  gives  to  the  county  Judges 
jurisdiction  to  grant  guardianships,  and  in  ef- 
fect the  commitment  of  insane  persons  to  an 
asylum  for  treatment  care,  and  control,  or  to 
the  custody  of  some  private  individual  for  the 
same  purpose,  is  nothing  more  than  the  plac- 
ing of  such  unfortunates  under  guardianship. 
Besides  this,  the  conferring  by  said  section 
upon  such  county  judges  of  the  duties  "usu- 
ally pertaining  to  courts  of  probate"  makes 
the  questioned  legislation  proper.  By  the  pro- 
visions of  section  8  of  the  early  act  of  Feb- 
ruary 17,  1833  (Duval's  Comp.  Ter.  Laws,  p. 
276),  the  Judges  of  the  county  courts,  then 
corresponding  In  their  general  Jurisdiction 
in  the  main  with  the  present  county  Judges, 
among  their  general  probate  powers  and  du- 
ties, were  expressly  authorized  to  appoint 
guardians  for  persons  non  compos  mentis. 
And  such  power  was  subsequently  recognized 
by  the  act  of  July  25,  1845  (Laws  1845,  p.  14, 
c.  6),  as  being  one  of  the  powers  usually  and 
theretofore  exercised  by  courts  of  ordinary  or 
probate.  See  section  3,  p.  58,  Thompson's 
Digest  Laws  of  Florida,  and  note  "e"  at  foot 
of  page  195  of  the  same  Digest.  And  when 
this  section  of  our  present  Constitution  in 
general  terms  cast  upon  county  judges  the 
duties  and  Jurisdiction  "usually  pertaining  to 
courts  of  probate,"  it  referred  more  especial- 
ly to  the  duties  that  theretofore  usually  ap- 
pertained to  such  probate  courts  here  in 
Florida.  And  from  the  early  legislation  cit- 
ed we  find  that  at  the  time  (1885)  of  the  adop- 
tion of  our  present  Constitution  it  had  been 
recognized  here  for  more  than  a  half  century 
that  one  of  the  powers  usually  exercised  by 
probate  courts  was  to  commit  lunatics  to 
guardianship.   Monastes  v.  Catlin,  6  Or.  119. 

Again  It  Is  contended  that  the  questioned 
legislation,  in  its  failure  to  provide  a  jury 
trial  of  the  question  of  the  subject's  sanity, 
violates  section  3  of  the  Declaration  of  Rights 
in  our  organic  law,  which  is  in  the  words  fol- 
lowing: 

"The  right  of  trial  by  Jury  shall  be  secured 
to  all,  and  remain  inviolate  forever." 

This  contention  cannot  be  sustained.  In 
the  case  of  Hunt  v.  City  of  Jacksonville,  34 
Fla.  504,  16  South.  398,  43  Am.  St.  Rep.  214, 
It  was  held  that  this  provision  of  our  Con- 
stitution was  not  designed  to  extend  the 
right  of  jury  trial,  but  merely  secured  it  In 
those  cases  in  which  It  was  matter  of  right 
before  the  adoption  of  the  Constitution.  At 
the  time,  in  1885,  when  this  provision  was  re- 
inserted as  part  of  our  Constitution,  for  a  pe- 
riod of  more  than  half  a  century,  and  long 
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prior  to  the  adoption  of  our  first  state  Con- 
stitution In  1845,  containing  the  same  provi- 
sions, the  law  in  force  here  making  provision 
for  the  ascertainment  of  the  lact  of  Insanity 
and  for  commitment  of  the  unfortunate  suf- 
ferer therefrom,  made  no  provision  for  a  jury 
trial  of  such  question,  and  granted  no  such 
right  to  the  subject  Involved  in  the  Inquiry. 
Consequently  the  questioned  legislation,  en- 
acted since  the  adoption  of  our  Constitution, 
In  withholding  a  trial  by  jury  in  such  cases, 
Invades  no  right  secured  to  the  subject  by 
such  provision  of  the  organic  law.  Gaston 
v.  Babcock,  6  Wis.  503 ;  Camp  Phosphate  Co. 
v.  Anderson,  48  Fla.  226,  text  246,  37  South. 
722-729,  111  Am.  St  Rep.  77. 

It  is  again  contended  that  the  questioned 
legislation  is  void  because  it  violates  both 
section  1  of  article  14  of  the  federal  Con- 
stitution and  section  12  of  the  Declaration  of 
Rights  in  our  state  Constitution,  In  that  it 
deprives  the  citizen  of  his  liberty  and  prop- 
erty without  due  process  of  law;  that  for 
Its  failure  to  provide  any  notice  to  the 
alleged  lunatic  of  the  proceedings  provid- 
ed to  determine  as  to  his  sanity,  It  deprives 
him  of  his  liberty  and  property  without 
due  process  of  law.  This  contention  can- 
not be  sustained.  The  quoted  section  1201 
of  our  General  Statutes  of  1906,  under  which 
the  proceedings  were  had  In  this  case,  ex- 
pressly provides  that  the  examining  com- 
mittee "shall  secure  the  presence  of  the 
supposed  Insane  person,  and  shall  make  such 
thorough  examination  as  will  enable  them 
to  ascertain  his  or  her  mental  and  physical 
condition  at  the  date  of  the  examination." 
And  the  same  section  provides,  further,  for 
a  contest  by  the  subject  of  the  question  of 
his  Insanity,  and  for  the  procurement  of  wit- 
nesses on  his  behalf  upon  such  question. 
These  provisions,  we  think,  furnish  to  the 
subject  ample  notice  and  opportunity  to  be 
beard,  and  furnish  that  "due  process  of  law" 
contemplated  by  our  own  and  the  federal 
Constitutions. 

In  the  case  of  Chavannes  v.  Priestley,  80 
Iowa,  816,  46  N.  W.  766,  9  L  R.  A.  193,  it 
Is  said:  "If  the  commissioners'  warrant 
should  issue,  and  the  party  is  brought  before 
the  board,  there  would  be  both  notice  and 
presence,  and  the  law  seems  to  contemplate 
such  presence." 

That  statutes  requiring  the  personal  pres- 
ence of  the  subject  of  Inquiry  in  such  cases 
provide  sufficient  notice,  see  State  ex  rel. 
Wilhelm  v.  Third  Judicial  District  Court, 
17  Mont.  411,  43  Pac.  385 ;  State  ex  rel.  Kel- 
ly v.  Kilbourne,  68  Minn.  320,  71  N.  W.  396 ; 
In  the  Matter  of  William  Ross,  38  La.  Ann. 
523 ;  Chase  v.  Hathaway,  14  Mass.  222 ;  Nyce 
v.  Hamilton,  90  Ind.  417;  Lackey  v.  Lackey, 
8  B.  Mon.  (Ky.)  107 ;  People  ex  rel.  Ordway 
v.  St.  Saviour's  Sanitarium,  84  App.  Dlv. 
363,  56  N.  T.  Supp.  431;  In  re  Wellman,  8 
Kan.  App.  100,  45  Pac.  726 :  Stewart  v.  Tay- 
lor, 111  Ky.  247,  63  S.  W.  783 ;  In  re  Gannon, 


5  L.  R.  A.  359;  Dutcher  v.  Hill.  29  Mo.  271. 
77  Am.  Dec.  572,  and  note ;  Matter  of  Blew- 
itt,  131  N.  T.  541,  30  N.  B.  587;  Lance  v. 
McCoy,  34  W.  Va.  416,  12  S.  E.  72a  Besides 
the  quoted  provisions  of  the  statute  requir- 
ing the  personal  presence  of  the  alleged  luna- 
tic, and  entitling  him  to  contest  the  proceed- 
ing, sections  1962,  1963,  1964,  and  1965  of 
the  General  Statutes  of  Florida  of  1906  make 
ample  provision  for  any  relative  or  friend  of 
any  one  who  has  been  adjudged  insane  by  bill 
in  equity,  at  any  tune,  to  have  his  sanity 
Inquired  into  by  the  chancellor,  and  upon 
such  Inquiry,  if  found  to  be  sane,  provide 
fully  for  his  immediate  release,  with  ample 
provision  for  restoration  to  him  of  his  es- 
tate, If  any. 

In  the  case  of  Dowdell,  Petitioner,  169  Mass. 
387,  47  N.  E.  1033.  61  Am.  St  Rep.  290.  It  is 
held  that  the  right  to  institute  judicial  pro- 
ceedings under  the  statute  is  a  sufficient  pro- 
tection of  the  liberty  of  the  subject  to  meet 
these  constitutional  requirements,  even 
though  no  sort  of  notice  to  the  lunatic  was 
given  in  the  Initial  proceeding  by  which  he 
was  so  adjudged.  But  It  is  contended,  al- 
though our  statute  requires  the  personal 
presence  of  the  subject  of  inquiry  before  the 
committee  of  examiners,  and  requires  such 
committee  to  make  a  thorough  examination  of 
bis  mental  and  physical  condition,  yet  it  falls 
short  of  the  constitutional  requirements,  be- 
cause it  fails  to  require  such  committee  to 
Inform  or  notify  the  subject  of  the  purpose 
and  object  of  their  proceedings,  and  that  It 
is  possible  under  the  statute  for  such  com- 
mittee to  make  such  examination  without  the 
subject  of  it  being  at  all  aware  of  their  pur- 
pose. Our  answer  to  this  is  that  such  might 
be  the  case;  but  if  it  were,  it  would  be 
very  fair  evidence  of  the  truth  of  the  alleged 
insanity.  That  a  committee  of  three  persons, 
possibly  strangers  to  the  subject  of  inquiry, 
could  have  a  sane  person  brought  in  person 
before  them,  and  make  of  him  such  thorough 
mental  and  physical  examination  as  this 
statute  requires,  without  his  being  aware  of 
their  purpose,  is  hardly  conceivable.  Such 
committee  is  a  quasi  official  body,  and  the  pre- 
sumptions are  that  they  perform  their  duty 
properly,  without  any  effort  wrongfully  to 
conceal  their  purpose  from  the  subject  of 
their  inquiry. 

It  is  again  contended  that  oven  if  these 
statutes  are  valid,  yet  the  petitioner  did 
not  in  fact  have  any  notice  of  the  proceed- 
ings. It  must  be  remembered  that  this  in- 
quiry on  habeas  corpus  is  a  collateral  at- 
tack upon  the  proceedings  by  which  the  peti- 
tioner was  adjudged  to  be  a  lunatic,  and  that 
the  want  of  notice  as  a  matter  of  fact  can- 
not be  inquired  into  in  a  collateral  proceed- 
ing, but  that  therein  all  presumptions  must 
be  Indulged  in  favor  of  the  regularity  of  the 
proceedings  of  a  court  of  competent  jurisdic- 
tion. But  without  this  we  think  that  the  pro- 
ceedings here  show  that  the  petitioner  and 
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his  counsel  did  have  sufficient  notice  of  the 
proceedings  to  bind  him.  It  appears  here 
that  the  attorneys  for  the  petitioner  appear- 
ed before  the  county  judge  on  his  behalf  be- 
fore the  rendition  of  the  order  of  commit- 
ment Martin  v.  Motslnger,  180  Ind.  655,  30 
N.  E.  523. 

It  follows  from  what  has  been  said  that 
the  said  George  C.  Scudamore  must  be  remand- 
ed to  the  custody  of  the  sheriff  of  Escambia 
county,  to  be  by  him  conveyed  to  the  State 
Asylum  for  the  Insane,  and  there  to  be  de- 
livered to  the  superintendent  of  such  asylum 
In  conformity  to  the  order  or  decree  of  the 
county  judge  of  Escambia  county;  and  it  is 
hereby  so  ordered.  The  cost  of  this  proceed- 
ing to  be  taxed  against  the  petitioner,  Charles 
C.  Scudamore,  as  next  friend  of  the  said 
George  C.  Scudamore.   All  concur. 


KNIGHT  &  WALL  CO.  et  al.  v.  TAMPA 
SAND  LIME  BRICK  CO.  et  al. 

<Snpreme  Court  of  Florida.  March  17,  1908 
Rehearing  Denied  April  7,  1908.) 

1.  Corporations  —  Actions  to  Enforce 
Stockholder's  Liability  —  Condition 
Precedent. 

While  the  general  role  is  well  established 
that  a  corporate  creditor's  suit  to  enforce  pay- 
ment of  unpaid  subscriptions  to  its  stock  can 

Eroperly  be  brought  only  after  a  judgment  at 
lw  has  been  obtained  against  the  corporation 
and  an  execution  returned  unsatisfied  for  lack 
of  corporate  property  upon  which  to  levy,  yet 
this  rule  has  its  exceptions,  and  one  of  these 
exceptions  to  the  rule  is  that  when  the  corpo- 
ration has  been  adjudged  a  bankrupt,  or  Is  no- 
toriously insolvent,  or  has  been  dissolved,  then 
the  creditor's  remedy  against  the  corporation 
need  not  first  be  exhausted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §5  1016-1023,  1068-1075.] 

2.  Sake. 

The  dissolution  of  a  corporation,  that  will 
enable  its  creditors,  without  exhausting  their 
legal  remedies  against  the  corporation,  to  pro- 
ceed against  its  stockholders  to  enforce  the  pay- 
ment of  their  unpaid  subscriptions  for  stock, 
takes  place  when  the  corporation  comes  into  the 
condition  of  having  debts  and  no  assets,  or  has 
erased  to  act  and  exercise  its  corporate  func- 
tions, or  has  suffered  acts  to  be  done  that  end 
the  object  for  which  it  was  created. 
Z.  Sake— Extent  of  Liability  on  Subscrip- 
tions to  Stock— Stock  Issued  to  Induce 
Purchase  or  Bonds. 

The  liability  of  stockholders,  on  the  insol- 
vency or  dissolution  of  the  corporation,  for 
the  full  amount  represented  by  the  unpaid  stock, 
extends  to  persons  to  whom  stock  has  been  is- 
sued gratuitously  as  an  inducement  to  purchase 
bonds  of  the  corporation,  even  though  the  cer- 
tificates therefor  may  recite  that  such  stock  is 
fully  paid  up,  since  their  acceptance  and  holding 
of  the  stock  is,  in  legal  effect,  a  subscription 
therefor  which  imports  a  promise  to  pay.  An 
agreement  between  a  corporation  and  Its  stock- 
holders, by  which  the  corporate  stock  is  issued 
to  them  gratuitously,  is  void,  because  contrary  to 
law,  and  does  not  relieve  the  parties  to  whom 
It  has  been  so  issued  from  liability  to  the  corpo- 
ration's creditors  to  pay  for  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  952.] 

4.  Same— Necessity  of  Call. 

The  rule  is  well  settled  that  when  a  corpo- 
ration is  insolvent,  or  has  been  dissolved,  and 


there  exist  subscriptions  for  stock  that  have  not 
been  fully  paid,  a  court  of  equity  will  disre- 
gard the  formality  of  a  call,  and  will  order  the 
unpaid  subscriptions  to  be  paid  to  a  receiver  for 
the  benefit  of  the  corporate  creditors,  or  such 
court  may,  in  its  discretion,  require  its  receiver 
to  make  and  enforce  a  call  upon  the  stockholders 
for  such  unpaid  subscriptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  1071,  2269.] 

5.  Statutes  —  Construction  —  Legislative 
Intent. 

Statutes  must  be  so  construed  as  to  give 
effect  to  the  evident  legislative  intent,  even  if 
the  result  seems  contrary  to  rules  of  construc- 
tion and  the  strict  letter  of  the  statute.  Partic- 
ularly does  this  rule  apply  when  a  construction 
based  upon  the  strict  letter  of  the  statute  would 
lead  to  an  absurd  result  that  defeats  the  evi- 
dent purpose  of  the  Legislature. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  259-263.] 

6.  Corporations — Stockholdebs  —  Liability 

FOB  COBPOBATE  DEBTS—  StATUTOBY  PBOVI- 
SION8. 

The  purpose  and  intention  of  the  Legisla- 
ture in  the  enactment  of  section  2677,  Gen.  St 
1906,  was  to  fix  and  impose  upon  stockholders 
In  corporations  a  liability  to  its  creditors,  upon 
the  insolvency  of  the  corporation,  to  the  extent 
of  any  balance  that  remains  unpaid  upon  the 
stock  by  them  subscribed  for  or  held,  at  its  par 
or  face  value ;  and  the  latter  part  of  said  sec- 
tion was  designed  to  exempt  the  stockholders' 
property  from  liability  for  any  of  the  corpora- 
tion's debts,  except  the  debt  due  by  the  stock- 
holders for  the  unpaid  subscriptions  to  the  cor- 
poration's capital  stock.  Section  2681  of  the 
General  Statutes  of  1906  contains  nothing  that 
militates  against  this  construction  of  section 
2677,  but  should  itself  be  construed  in  harmony 
with  such  construction  of  that  section. 

7.  Contracts  —  Consideration  —  Forbear- 
ance. 

Forbearance  to  enforce  a  debt  due  by  one 
party  is  a  recognized  consideration  sufficient 
to  support  an  obligation  by  a  third  party  to  pay 
such  debt. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  11,  Contracts,  §9  316-327.] 

(Syllabus  by  the  Court.) 

In  Banc.  Appeal  from  Circuit  Court,  Hills- 
borough County ;  Joseph  B.  Wall,  Judge. 

Bill  by  the  Knight  &  Wall  Company  and 
another  against  the  Tampa  Sand  Lime  Brick 
Company  and  others.  From  orders  sustain- 
ing demurrers  to  the  bill,  complainants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

On  the  12th  day  of  July,  1907,  the  appel- 
lants, as  complainants  below,  filed  their  bill 
of  complaint  In  equity  in  the  circuit  court  for 
Hillsborough  county  against  the  above-named 
appellees,  as  defendants  below,  which  bill, 
omitting  Its  formal  commencement,  alleges  as 
follows: 

"(1)  That  your  orators,  prior  to  the  filing  of 
this  bill,  to  wit,  on  the  12th  day  of  July,  A. 
D.  1907,  have  Instituted  their  suits  at  law 
In  this  honorable  court  against  the  above- 
named  defendant  the  Tampa  Sand  Lime  Brick 
Company  to  recover  certain  large  indebted- 
ness due  them  by  the  said  defendant,  to  wit, 
the  sums  of  twenty-two  hundred  dollars  and 
twelve  hundred  dollars,  respectively,  and  the 
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said  suite  for  the  collection  of  the  said  claims 
are  now  pending  in  the  said  court 

"(2)  That  heretofore,  to  wit,  on  July  23, 
A.  D.  1904,  certain  of  the  defendants  hereto 
procured  from  the  Governor  of  the  state  of 
Florida  a  charter  incorporating  them  and 
their  associates  as  a  body  corporate  under 
the  name  of  Tampa  Sand  Lime  Brick  Com- 
pany, the  defendant  herein,  and  after  obtain- 
ing the  said  charter  proceeded  to  organize  as 
a  corporation  under  that  name,  and  there- 
after, to  wit,  on  the   day  of  August, 

A.  D.  1904,  duly  filed  and  procured  to  be  re- 
corded their  said  charter  of  incorporation  in 
the  office  of  the  clerk  of  the  circuit  court  of 
Hillsborough  county,  Florida,  wherein  was 
and  is  located  the  principal  place  of  business 
of  the  said  corporation,  and  also  procured 
and  made  to  be  filed  with  the  Secretary  of 
State  of  tbe  state  of  Florida,  and  the  clerk 
of  the  circuit  court  of  Hillsborough  county, 
Florida,  duplicate  affidavits  by  the  treasur- 
er of  said  corporation  that  10  per  cent  of  its 
capital  stock  had  been  subscribed  and  paid, 
all  of  which  will  more  fully  appear  by  refer- 
ence to  true  copies  of  the  said  charter  and  of 
the  said  affidavits  as  the  same  appear  of  rec- 
ord in  the  office  of  the  clerk  of  the  circuit 
court  of  Hillsborough  county,  which  are  here- 
to attached,  marked,  respectively,  'Exhibit  A' 
and  'Exhibit  B*  hereto,  and  hereby  made  by 
reference  a  part  of  this  bill  of  complaint 

"(3)  That  the  capital  stock  of  the  said 
Tampa  Sand  Lime  Brick  Company  as  fixed 
by  the  said  charter  amounted  to  the  sum  of 
fifty  thousand  dollars,  divided  into  five  hun- 
dred shares,  of  the  par  value  of  one  hundred 
dollars  each,  and  the  various  defendants  here- 
to became  subscribers  to  the  said  shares  of 
capital  stock  of  the  said  corporation  in  pro- 
portions unknown  to  your  orators ;  but  your 
orators  aver  that  the  said  Individual  defend- 
ants hereto  subscribed  for  substantially  the 
entire  five  hundred  shares  of  the  said  capital 
stock,  and  that  certificates  for  the  said  issue 
of  stock  were  issued  to  the  said  defendants  in 
proportions  unknown  to  your  orators. 

"(4)  That  while  the  said  Tampa  Sand  Lime 
Brick  Company  caused  and  procured  an  affi- 
davit to  be  filed  with  the  clerk  of  the  circuit 
court  wherein  it  was  averred  that  10  per  cent, 
of  its  capital  stock  had  been  actually  subscrib- 
ed and  paid,  your  orator  alleges  It  to  be  a 
fact  that  tbe  said  shares  were  allotted  and  is- 
sued to  the  said  respective  defendants  with- 
out the  said  defendants  or  any  of  them  paying 
therefor  in  cash  or  otherwise,  and  the  said 
defendants,  neither  at  the  time  of  the  issu- 
ance of  the  said  shares  to  them,  respectively, 
nor  since,  have  paid  to  the  said  Tampa  Sand 
Lime  Brick  Company  any  money  whatever 
for  the  said  shares  of  stock  so  issued  to  them, 
or  paid  for  the  said  shares  In  any  other  man- 
ner whatever. 

"(5)  That  your  orators  are  Informed  and 
believe  that  the  transaction  between  the  said 
Tampa  Sand  Lime  Brick  Company  and  the 
6ald  respective  defendants  hereto  in  connec- 


tion with  the  issuance  to  them  of  the  said 
shares  of  stock  was  as  follows:  After  pro- 
curing the  said  charter  certain  of  the  said 
defendants  were  elected  directors  and  officers 
of  the  said  Tampa  Sand  Lime  Brick  Com- 
pany, and  they  resolved  and  determined  to 
Issue  the  bonds  of  the  said  Tampa  Sand  Lime 
Brick  Company  to  an  amount  equivalent  to 
thirty  thousand  dollars,  and  to  execute  for 
the  security  of  the  said  bonds  a  mortgage  or 
deed  of  trust  embracing  all  the  property  of 
the  said  corporation  then  In  existence  or 
thereafter  to  be  acquired,  and  including  Its 
franchises,  with  the  agreement  and  under- 
standing that  parties  accepting  the  said  bonds 
at  par  should  receive  in  addition,  as  a  bonus 
and  without  any  consideration  whatever,  an 
amount  of  stock  of  tbe  said  Tampa  Sand 
Lime  Brick  Company  equivalent  to  the  amount 
of  bonds  so  taken  by  them. 

"(6)  And  your  orators  allege  that  In  pursu- 
ance of  the  agreement  and  understanding 
set  forth  in  the  preceding  paragraph  of  this 
bill  of  complaint  the  respective  individual 
defendants  hereto  agreed  to  accept  and  did 
accept  and  paid  for  at  their  par  value  bonds 
of  the  said  Tampa  Sand  Lime  Brick  Company 
aggregating  the  sum  of  thirty  thousand  dol- 
lars In  proportions  unknown  to  your  orators, 
and  that  the  said  respective  Individual  de- 
fendants received  as  a  bonus  In  proportion  to 
the  amount  of  bonds  taken  by  each  an  equiva- 
lent amount  in  stock  of  the  said  Tampa  Sand 
Lime  Brick  Company  without  the  payment 
therefor  of  any  price  or  consideration  what- 
soever, and  that  the  said  stock  so  issued  and 
allotted  to  tbe  said  respective  individual  de- 
fendants is  still  held  by  them  respectively; 
and  your  orators  further  aver  that  they  are 
Informed  and  believe  that  additional  stock 
to  the  amount  of  about  fifteen  thousand  dol- 
lars at  par  value  was  divided  among  certain 
of  the  defendants  hereto  as  an  additional 
bonus  and  without  any  consideration  what- 
soever. 

"(7)  That  thereafter  the  said  Tampa  Sand 
Lime  Brick  Company  became  financially  em- 
barrassed, and  after  various  defaults  in  the 
payment  of  Interest  on  the  bonds  so  issued 
to  the  said  respective  defendants  the  trus- 
tee named  In  the  said  deed  of  trust  which 
had  been  given  to  secure  the  same  under 
the  agreement  aforesaid,  to  wit  the  Citizens' 
Bank  &  Trust  Company,  a  corporation,  on 
December  28,  1906,  filed  Its  bill  of  complaint 
In  this  honorable  court  for  the  foreclosure 
of  the  security  created  by  the  said  deed  of 
trust  in  the  Interest  of  the  said  individual 
defendants  hereto,  who  were  the  holders  of 
the  bonds  secured  thereby,  and  such  proceed- 
ings were  had  in  the  said  suit  for  the  fore- 
closure of  the  said  deed  of  trust  that  after- 
wards, to  wit  on  February  26,  1907,  a  final 
decree  was  rendered  in  this  honorable  court 
adjudicating  that  there  was  due  for  principal 
and  interest  on  the  bonds  secured  by  the 
said  deed  of  trust  and  held  by  the  said  indi- 
vidual defendants  hereto  the  sum  of  thirty- 
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four  thousand  five  hundred  and  eighty  and 
*°/ioo  dollars  ($34,680.20),  and  It  was  order- 
ed, adjudged,  and  decreed  that  In  default  of 
the  payment  of  the  said  sum,  together  with 
the  costs  of  the  said  proceeding,  all  and 
singular  the  premises  and  property  belong- 
ing to  the  said  Tampa  Sand  Lime  Brick 
Company  should  be  sold  by  a  master  therein 
appointed  to  make  such  sale  for  the  satis- 
faction of  the  said  Indebtedness;  and  your 
orators  aver  that  In  pursuance  of  the  said 
decree  of  foreclosure  the  said  premises,  to 
wit,  on  the  first  Monday  In  April,  A.  D.  1907, 
were  put  up  for  sale  at  public  outcry  in  front 
of  the  courthouse  door  of  Hillsborough  coun- 
ty, In  the  city  of  Tampa,  and  then  and  there 
struck  off  and  sold  to  the  defendant  C.  El- 
mer Webb,  who  was  then  and  there  the  best 
bidder  therefor,  for  the  sum  of  twenty-five 
hundred  dollars,  and  that  afterwards,  to  wit, 
on  April  4,  A.  D.  1907,  a  decree  was  made 
by  this  honorable  court  confirming  the  said 
sale  and  directing  the  special  master  making 
the  same  to  execute  and  deliver  to  the  said 
C.  Elmer  Webb  a  deed  of  conveyance  con- 
veying to  him  all  and  singular  the  mortgaged 
premises  described  in  the  said  deed  of  trust, 
and  that  In  pursuance  of  the  said  sale  and 
the  said  decree  confirming  the  same  the  said 
special  master  so  executed  and  delivered  to 
the  said  O.  Elmer  Webb  a  deed  of  convey- 
ance conveying  to  him  all  and  singular  the 
said  mortgaged  premises,  which  included  the 
entire  property  of  the  said  Tampa  Sand 
Lime  Brick  Company. 

"(8)  That  the  said  Tampa  Sand  Lime 
Brick  Company  is  possessed  of  no  property 
whatsoever,  except  such  property  as  was  so 
embraced  in  the  said  deed  of  trust  and  so 
conveyed  to  the  said  0.  Elmer  Webb  in  pur- 
suance of  the  said  foreclosure  sale,  and  your 
orators  and  the  other  creditors  of  the  said 
Tampa  Sand  Lime  Brick  Company  by  reason 
of  the  proceedings  aforesaid  have  been  left 
without  any  property  out  of  which  they  can 
enforce  payment  of  their  just  claims  against 
the  said  Tampa  Sand  Lime  Brick  Company, 
and  your  orators  aver  that  the  aggregate  of 
the  claims  of  your  orators  and  the  other  un- 
secured creditors  of  the  Tampa  Sand  Lime 
Brick  Company  amounts  to  a  large  sum  of 
money,  to  wit,  the  sum  of  thirty-five  thou- 
sand dollars. 

"(9)  That  no  call  was  ever  made  by  the 
directors  of  the  said  Tampa  Sand  Lime  Brick 
Company  on  the  defendants  as  stockholders 
thereof,  or  on  any  of  them,  for  the  payment 
of  any  amount  or  amounts  whatsoever  on 
account  of  the  stock  Issued  and  allotted  to 
them,  respectively,  and  that  the  said  defend- 
ants, and  each  of  them,  are  now  liable  to 
pay  to  the  said  Tampa  Sand  Lime  Brick 
Company  the  aggregate  amount  of  about  for- 
ty-five thousand  dollars,  on  account  of  the 
stock  so  Issued  and  allotted  to  them,  respec- 
tively, or  so  much  thereof  as  shall  be  suffi- 
cient to  pay  and  discharge  In  full  all  claims 


against  the  said  Tampa  Sand  Lime  Brick 
Company,  and  that  your  orators  and  the  oth- 
er creditors  of  the  said  Tampa  Sand  Lime 
Brick  Company  are  entitled  In  equity  to  have 
a  call  made  upon  the  said  defendants  as 
stockholders  of  the  said  company  for  the 
payment  of  the  same,  and  to  have  a  receiver 
of  this  court  appointed  In  order  to  make  a 
call  for  the  same  from  the  respective  de- 
fendants. 

"(10)  And  your  orators  further  allege  that 
they  are  Informed  and  believe  that  about 
or  prior  to  the  time  of  the  Institution  of 
the  proceeding  hereinbefore  mentioned  for 
the  foreclosure  of  the  aforesaid  deed  of 
trust  the  defendants  hereto,  or  a  majority 
of  them,  made  and  entered  into  an  agreement 
In  writing  among  themselves  whereby  they 
agreed  to  pay  and  discharge  the  existing  In- 
debtedness of  the  defendant  Tampa  Sand 
Lime  Brick  Company,  and  that  the  said 
agreement  was  made  for  the  benefit  of  the 
creditors  of  the  said  Tampa  Sand  Lime 
Brick  Company,  and  In  reliance  thereon  cer- 
tain of  the  said  creditors,  including  your 
orators,  refrained  from  taking  steps  for  the 
enforcement  of  their  claims  against  the  said 
defendant;  but  your  orators  have  never 
been  furnished  with  the  said  agreement  in 
writing,  and  are  unable  to  procure  the  same, 
but  call  for  a  discovery  thereof  from  the  de- 
fendants, to  the  end  that  the  same  may  be 
enforced  for  the  benefit  of  the  creditors  of 
the  said  Tampa  Sand  Lime  Brick  Company, 
in  whose  interest  the  said  agreement  was 
made  and  entered  into. 

"To  the  end,  therefore,  that  the  said  de- 
fendants, the  Tampa  Sand  Lime  Brick  Com- 
pany, a  corporation,  and  L  W.  Smith,  John 
B.  Moody,  B.  P.  Byrd,  C.  E.  Allen,  W.  B. 
Henderson,  George  C.  Warren,  M.  M.  Jet- 
ton, Lee  Dekle,  T.  N.  Henderson,  Fred  T. 
Warren,  C.  Elmer  Webb,  D.  0.  Fulton,  Adam 
Kate,  John  H.  Drew,  E.  V.  Whltaker,  W.  E. 
Johnson,  Gordon  Keller,  Robert  Keller,  John 
Savarese,  Samuel  Essrlg,  Fred  R.  Berry, 
Morris  Cracowaner,  Otto  P.  Stallings,  Asias 
Gottesmann,  A.  C.  Moore,  J.  T.  Neff,  D.  Afre- 
mow,  T.  J.  O'Neal,  and  W.  G.  Paschall,  and 
each  of  them,  may,  If  they  can,  show  cause 
why  your  orators  should  not  have  the  relief 
herein  and  hereby  prayed,  and  that  they 
may  according  to  the  best  and  utmost  of 
their  several  and  respective  knowledge,  re- 
membrance, information,  and  belief  full, 
true,  direct,  and  perfect  answer  make  to  all 
and  singular  the  premises  in  as  full  and 
particular  a  manner  as  if  the  same  were 
herein  set  forth  as  Interrogatories  and  the 
said  defendants  specially  interrogated  In  re- 
gard thereto. 

"And  in  view  of  the  premises,  may  it 
please  your  honor  to  order,  adjudge,  and  de- 
cree that  an  accounting  be  had  to  determine 
the  amount  of  stock  in  the  said  Tampa  Sand 
Lime  Brick  Company  acquired  by  each  of 
the  defendants,  respectively,  and  to  order, 
adjudge,  and  decree  that  the  respective  de- 
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fendants  shall  pay  to  a  receiver  of  the  court 
to  be  appointed  for  that  purpose  an  amount 
equivalent  to  the  stock  Issued  to  them,  re- 
spectively, or  so  much  thereof  as  shall  be 
necessary  to  pay  and  discharge  In  full  the 
claims  of  all  creditors  who  may  become  par- 
ties to  this  proceeding. 

"May  it  further  please  your  honor  to  or- 
der, adjudge,  and  decree  that  all  creditors 
of  the  said  Tampa  Sand  Lime  Brick  Com- 
pany who  desire  to  participate  in  these  pro- 
ceedings shall  be  required  in  such  manner 
and  after  such  notice  as  unto  your  honor 
shall  seem  meet  and  proper  to  present  and 
file  In  this  court  a  statement  of  their  claims 
against  the  defendants,  and  to  order,  ad- 
judge, and  decree  that  an  accounting  be  had 
by  a  master  of  the  court  to  be  appointed  for 
that  purpose  to  ascertain  and  pass  upon 
such  claims. 

"May  It  further  please  your  honor  to  or- 
der, adjudge,  and  decree  that  some  fit  and 
proper  person  be  appointed  a  receiver  of  this 
court  to  make  a  call  upon  the  respective 
defendants  and  to  receive  from  the  respec- 
tive defendants  the  amount  of  their  respec- 
tive subscriptions  to  the  Said  capital  stock 
of  the  said  Tampa  Sand  Lime  Brick  Com- 
pany. 

"And  your  orators  further  pray  that  in 
the  alternative,  in  the  event  the  foregoing 
prayers  of  this  bill  of  complaint  should  be 
denied,  that  your  honor  order,  adjudge,  and 
decree  that  the  written  agreement  made  and 
entered  Into  between  the  several  defendants 
hereto  for  the  benefit  of  your  orators  and 
the  other  creditors  of  the  said  Tampa  Sand 
Lime  Brick  Company,  whereby  the  said  de- 
fendants agreed  to  pay  and  discharge  the 
indebtedness  of  the  said  Tampa  Sand  Lime 
Brick  Company,  may  be  enforced  by  a  decree 
of  this  honorable  court  requiring  the  parties 
to  the  said  agreement  to  carry  the  same  into 
effect  by  paying  and  discharging  said  indebt- 
edness. 

"May  it  further  please  your  honor  to  grant 
unto  your  orators  the  state's  writ  of  subpoena, 
directed  to  the  said  defendants,  the  Tampa 
Sand  Lime  Brick  Company,  a  corporation, 
and  L  W.  Smith,  John  B.  Moody,  B.  F.  Byrd, 
C.  E.  Allen,  W.  B.  Henderson,  George  C.  War- 
ren, M.  M.  Jetton,  Lee  Dekle,  T.  N.  Hender- 
son, Fred  T.  Warren,  C.  Elmer  Webb,  D.  O. 
Fulton,  Adam  Katz,  John  H.  Drew,  E.  V. 
Whitaker,  W.  E.  Johnson,  Gordon  Keller, 
Robert  Keller,  John  Savarese,  Samuel  Essrlg, 
Fred  R.  Berry,  Morris  Cracowaner,  Otto  P. 
Stallings,  Asias  Gottesmann,  A.  C.  Moore,  J. 
T.  Neff,  D.  Afremow,  T.  J.  O'Neal,  and  W. 
G.  Paschall,  and  each  of  them,  thereby  com- 
manding them,  and  each  of  them,  on  a  day 
certain  and  under  a  certain  penalty  therein 
to  be  prescribed,  personally  to  be  and  appear 
before  your  honor  in  this  honorable  court, 
then  and  there  to  stand  to,  abide,  and  per- 
form such  orders  and  decrees  herein  as  your 
honor  shall  make  in  the  premises. 

"May  It  further  please  your  honor  to  grant 


unto  your  orators  such  other  and  further  re- 
lief In  the  premises  as  the  nature  of  the  case 
may  require  and  as  unto  your  honor  shall 
seem  meet  and  agreeable  to  equity  and  good 
conscience." 

All  of  the  defendants,  except  the  Tampa 
Sand  Lime  Brick  Company,  a  corporation. 
Interposed  demurrers  to  this  bill  upon  the 
following  grounds  in  substance: 

(1)  That  there  was  no  equity  in  the  bill. 

(2)  That  the  bill  wholly  failed  to  state  a 
case  entitling  the  complainants  to  the  relief 
prayed,  or  to  any  relief  in  a  court  of  equity. 

(3)  That  the  complainants'  remedy,  if  any, 
was  at  law. 

(4)  That  said  bill  showed  that  complainants 
had  not  reduced  their  claims  to  judgments  at 
law  against  the  principal  debtor,  the  Tampa 
Sand  Lime  Brick  Company,  and  had  not  pro- 
cured execution  to  be  issued  thereon  and  re- 
turned nulla  bona,  until  which  time  the  com- 
plainants have  no  remedy  against  the  stock- 
holders of  said  corporation  in  equity. 

(5)  That  the  bill  does  not  make  out  a  case 
entitling  the  complainants  to  any  discovery 
as  prayed  for. 

(0)  Because  the  allegations  of  the  bill  are 
vague  and  contradictory,  and  are  not  direct 
and  positive. 

(7)  Because  the  said  bill  is  multifarious. 

(8)  Because  the  bill  fails  to  show  any  con- 
sideration moving  to  the  defendants  as  stock- 
holders of  said  corporation  for  their  alleged 
agreement  or  contract  to  pay  the  debts  of 
said  corporation. 

All  of  these  demurrers  were  sustained  by 
the  circuit  Judge,  and  for  review  of  this  rul- 
ing the  appellants  have  brought  the  case  here 
by  appeal. 

Glen  ft  HImes,  for  appellants.  Sparkman 
ft  Carter,  P.  O.  Knight,  and  C.  C  Whitaker, 
for  appellees. 

TAYLOR,  J.  (after  stating  the  facts  as 
above).  The  first  question  presented  by  the 
demurrers  to  this  bill  is:  Can  the  creditors 
of  a  corporation  bring  suit  against  the  stock- 
holders of  such  corporation  to  enforce  their 
statutory  liability,  without  first  having  ex- 
hausted their  remedies  against  the  corpora- 
tion itself,  or  without  first  reducing  their 
claims  to  judgments  at  law  against  the  cor 
po ration  and  having  executions  issued  and 
returned  nulla  bona? 

While  the  general  rule  Is  well  established 
that  a  corporate  creditor's  suit  to  enforce 
payment  of  unpaid  subscriptions  to  its  stock 
can  properly  be  brought  only  after  a  Judg- 
ment at  law  has  been  obtained  against  the 
corporation  and  an  execution  returned  unsat- 
isfied for  lack  of  corporate  property  upon 
which  to  levy,  yet  this  rule  has  its  exceptions, 
and  one  of  these  exceptions  to  the  rule  Is 
that  where  the  corporation  has  been  ad- 
Judged  a  bankrupt,  or  is  notoriously  insol- 
vent, or  has  been  dissolved,  then  the  remedy 
against  the  corporation  need  not  first  be  ex- 
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hausted.  The  reason  assigned  for  such  ex- 
ception Is  that  the  law  does  not  require  whol- 
ly idle  and  useless  things  to  be  done.  1  Cook 
on  Corp.  (5th  Ed.)  §§  204,  205,  206,  207,  210, 
and  citations;  McDonnell  v.  Alabama  Gold 
Life  Ins.  Co.,  85  Ala.  401,  5  South.  120;  3 
Clark  &  Marshall  on  Private  Corp.  8  798e,  and 
citations ;  See  v.  Heppenheimer,  60  N.  J.  Eq. 
36,  61  Atl.  843;  First  Nat.  Bank  v.  Greene, 
64  Iowa,  445,  20  N.  W.  754 ;  Hardware  Co. 
v.  Tlntlc  Milling  Co.,  13  Utah,  423,  45  Pac. 
200 ;  Hodges  &  Wilson  v.  Silver  Hill  Mining 
Co.,  9  Or.  200;  Fletcher  v.  Bank  of  Lonoke, 
71  Ark.  1,  69  S.  W.  580.  In  the  last-cited 
case  the  correct  rule,  we  think,  is  stated  as 
follows:  "To  hold  stockholders  in  a  corpo- 
ration liable  on  their  unpaid  subscriptions, 
creditors  must  show  that  they  have  exhausted 
their  legal  remedies,  or  that  It  is  insolvent." 
Harrison  v.  Remington  Paper  Co.,  140  Fed. 
385,  72  O.  C.  A.  405,  3  L.  R.  A.  (N.  S.)  954; 
Hoe  pes  v.  Northwestern  Mfg.  ft  Car  Co.,  48 
Minn.  174,  50  N.  W.  1117,  15  L.  R.  A.  470,  31 
Am.  St.  Rep.  637.  The  case  last  cited  is  quite 
similar  to  the  one  under  discussion,  in  that 
it  was  a  suit  by  the  creditors  of  an  insolvent 
corporation  to  compel  Its  stockholders  to  pay 
for  so-called  "bonus  stock"  Issued  to  them 
without  being  paid  for,  in  which  it  was  held 
that  such  stockholders  were  liable  to  credit- 
ors of  the  corporation  to  pay  for  such  stock 
in  full.  Cleveland  v.  Marine  Bank  of  Mil- 
waukee, 17  Wis.  545;  Morgan  v.  Lewis,  46 
Ohio  St.  1,  17  N.  E.  558;  Barrick  v.  Gifford, 
47  Ohio  St.  180,  24  N.  E.  259,  21  Am.  St.  Rep. 
798;  Latimer  v.  Citizens'  State  Bank,  102 
Iowa,  162,  71  N.  W.  225;  Judge  Freeman's 
notes  to  Thompson  v.  Reno  Sav.  Bank,  3 
Am.  St.  Rep.  814;  Wait  on  Insolvent  Cor- 
porations, §§  41-621. 

In  construing  section  20,  p.  232,  of  McClel- 
lan's  Digest  of  the  Laws  of  Florida,  which 
section  is  in  part  brought  forward  as  section 
2C81  of  the  General  Statutes  of  1906,  consum- 
mating the  right  of  corporate  creditors  to 
proceed  against  the  stockholders  for  the  col- 
lection of  their  claims  upon  a  dissolution  of 
the  corporation,  this  court,  in  the  case  of 
Gibbs  v.  Davis,  27  Fla.  531,  8  South.  633,  has 
held  that  such  "dissolution,"  in  the  sense  in 
which  the  term  is  used  in  the  statute,  takes 
place  when  the  corporation  comes  into  the 
condition  of  having  debts  and  no  assets,  and 
has  ceased  to  act  and  exercise  its  corporate 
functions,  or  has  suffered  acts  to  be  done 
which  end  the  object  for  which  it  was  created. 

The  bill  In  this  case,  we  think,  sufficiently 
alleges  the  Insolvency  of  the  corporation  to 
entitle  the  complainants  to  the  relief  they 
seek,  without  first  having  reduced  their  claims 
to  judgment  It  alleges,  In  substance,  that 
all  of  the  corporation's  property  and  assets 
have  been  sold  under  foreclosure  proceedings, 
and  that  there  is  no  property  of  the  corpora- 
tion out  of  which  its  existent  debts  can  be 
enforced.  It  is  also  well  established  that 
when  a  corporation  is  insolvent,  and  there 
exist  subscriptions  which  have  not  been  fully 
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paid,  a  court  of  equity  will  disregard  the 
formality  of  a  call,  and  will  order  the  unpaid 
subscriptions  to  be  paid  to  a  receiver  for  the 
benefit  of  the  corporate  creditors,  or  such 
court  may,  In  its  discretion,  require  its  re- 
ceiver to  make  and  enforce  a  call  upon  the 
stockholders  for  unpaid  subscriptions.  1  Cook 
on  Corp.  (5th  Ed.)  §§  108,  207,  and  citations; 
3  Clark  &  Marshall  on  Corp.  §  799;  Easton 
Nat.  Bank  v.  American  Brick  &  Tile  Co.,  70 
N.  J.  Eq.  732,  64  Atl.  917,  8  L.  R.  A.  (N.  S.) 
271.  In  the  case  last  cited  the  settled  rule  Is 
adhered  to  that  an  agreement  between  a 
corporation  and  Its  stockholders  to  the  effect 
that  corporate  stock  shall  be  issued  to  them 
without  receipt  by  the  company  of  money  or 
property  equivalent  in  value  to  the  par  value 
of  the  stock  Is  void,  because  contrary  to  law, 
and  such  an  issuance  of  stock  does  not  relieve 
the  parties  to  whom  the  same  has  been  gratui- 
tously issued  from  liability  to  the  corpora- 
tion's creditors  to  pay  for  the  same.  To  the 
same  effect  is  the  case  of  Handley  v.  Stutz, 
139  U.  S.  417,  11  Sup.  Ct.  530,  35  L.  Ed.  227. 
and  Morrow  v.  Nashville  Iron  &  Steel  Co.,  87 
Tenn.  262,  10  S.  W.  495,  3  L.  R.  A.  37,  10  Am. 
St.  Rep.  658,  as  well  as  2  Thomp.  on  Corp.  I 
1586. 

In  the  case  of  Stutz  v.  Handley  (C.  C.)  41 
Fed  531,  the  rule  is  further  correctly  an- 
nounced as  follows:  "This  liability  for  the 
full  amount  represented  by  the  unpaid  stock, 
on  the  Insolvency  of  the  corporation,  ex- 
tends to  persons  to  whom  a  portion  of  the 
new  stock  was  issued  as  an  Inducement  to 
purchase  bonds  of  the  corporation,  though 
they,  too,  received  certificates  reciting  that 
the  stock  was  paid  up,  since  their  acceptance 
and  holding  of  the  stock  is,  in  legal  effect,  a 
subscription  therefor,  which  imports  a  prom- 
ise to  pay."  Vermont  Marble  Co.  v.  Declez 
Granite  Co.,  135  Cal.  579,  67  Pac.  1057,  56 
L.  R.  A.  728,  87  Am.  St  Rep.  143. 

The  bill  in  this  case  alleges  In  substance 
that  the  entire  capital  stock  of  the  defend- 
ant corporation  is  still  unpaid,  but  was  issued 
gratuitously  to  the  parties  sued  as  stock- 
holders, upon  their  purchase  of  the  bonds 
of  the  company.  This,  if  true,  according  to 
the  well-established  rule  above  announced, 
makes  them,  upon  the  corporation's  insolv- 
ency, liable  to  the  corporation's  creditors, 
under  our  statute,  for  the  full  amount  that 
remains  unpaid  upon  such  stock  so  issued  to 
them,  whether  they  formally  subscribed 
therefor  or  not ;  their  acceptance  and  holding 
thereof  being  equivalent  to  a  formal  contract 
of  subscription,  which  imports  a  promise  to 
pay. 

It  is  again  contended  In  support  of  said  de- 
murrers to  the  bill  hi  this  case  that  under  the 
provisions  of  section  2677,  Gen.  St  1906,  the 
only  recourse  of  the  complainants  as  corpo- 
rate creditors  against  them  as  stockholders  is 
against  their  stock ;  that  is,  that  no  matter 
what  may  be  their  legal  liability  as  stock- 
holders to  the  creditors  of  the  corporation, 
under  said  section  such  liability  can  only  be 
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enforced  by  a  levy  upon  and  sale  of  their 
stock  In  snch  corporation — all  of  their  oth- 
er property,  both  real  and  personal,  being 
by  said  section  expressly  exempted  from 
such  liability,  except  their  stock  in  snch  cor- 
poration. The  said  section  2677,  Gen.  St. 
1906,  provides  as  follows:  "If  any  execu- 
tion shall  Issue  against  the  property  or  ef- 
fects of  any  corporation,  and  there  cannot 
be  found  whereon  to  levy,  then  such  execu- 
tion may  be  Issued  against  any  of  the  stock- 
holders to  an  extent  equal  in  amount  for  so 
much  as  may  remain  unpaid  upon  the  sub- 
scription and  no  further;  and  all  property 
whether  real  or  personal  of  any  stockholder 
in  any  corporation  aforesaid  shall  be  ex- 
empt from  the  debts  and  liabilities  of  such 
corporation  contracted  In  Its  corporate  ca- 
pacity, except  the  stock  of  said  stockholder 
of  or  In  said  corporation  to  the  extent  men- 
tioned aforesaid."  This  section  of  the  revi- 
sion is  an  awkward  combination  of  a  part 
of  the  words  of  section  22  of  chapter  1639  of 
the  Laws  enacted  in  1868  (Laws  1868,  p.  123), 
and  of  section  1  of  chapter  3729,  approved 
May  31,  1887  (Laws  1887,  p.  96),  which  last- 
named  act  was  entitled:  "An  act  defining 
the  liability  of  stockholders  In  any  corpora- 
tion organized  under  the  general  Incorpora- 
tion laws  of  this  state,"  and  which  changed 
the  former  liability  of  stockholders  from  that 
of  the  full  amount  of  the  face  value  of  their 
stock  to  a  liability  only  for  the  amount  that 
remained  unpaid  upon  their  stock.  The  said 
section  2677,  from  Its  peculiar  phraseology, 
may  admit  of  the  construction  contended  for 
by  the  defendants;  but  to  put  upon  It  that 
construction  would  be  to  convict  the  lawmak- 
ing power  of  doing  the  farcical  by  declaring 
in  one  breath  that  stockholders  In  corpora- 
tions shall  be  liable  for  the  debts  of  the  cor- 
porations to  the  extent  of  their  unpaid  sub- 
scriptions, while  in  the  next  breath  It  de- 
clares that  such  liability  shall  be  an  empty 
sound  and  vain  delusion,  inasmuch  as  it 
must  not  be  enforced  except  out  of  the  worth- 
less stock  itself  In  an  Insolvent  corporation, 
which  stock  Is  of  lees  value  even  than  the 
paper  upon  which  the  certificates  of  shares 
are  printed  when  in  its  blank  condition,  be- 
fore being  rendered  useless  by  the  print* 
lng  of  worthless  matter  thereon.  Maxwell 
on  Stats.  (4th  Ed.)  p.  305,  and  Endlich  on  In- 
terp.  of  Stats.  §8  264,  265,  and  citations. 
Statutes  must  be  so  construed  as  to  give 
effect  to  the  evidence  legislative  Intent,  even 
If  the  result  seems  contrary  to  rules  of  con- 
struction and  the  strict  letter  of  the  stat- 
ute. Winters  v.  City  of  Duluth,  82  Minn.  127, 
84  N.  W.  788.  It  was  the  evident  intention 
of  the  Legislature,  in  the  enactment  Into 
law  of  said  section  2677,  to  make  the  stock- 
holders of  corporations  liable  to  its  creditors 
upon  the  insolvency  of  the  company  to  the  ex- 
tent of  any  balance  that  remained  unpaid  up- 
on the  stock  by  them  held  at  its  par  or  face 
value,  and  the  latter  part  of  said  section,  that 
exempts  the  property  of  such  stockholders 


from  the  debts  of  the  corporation,  though  awk- 
wardly worded,  was  designed  to  exempt  the 
stockholders'  property  from  all  of  the  corpo- 
ration's debts,  except  the  debt  due  by  the 
stockholders  for  the  unpaid  subscriptions  to 
the  corporation's  capital  stock.  Such  is  our 
construction  of  this  statute,  and  such  is  the 
only  construction  possible  for  it,  without  con- 
victing the  Legislature  of  enacting  an  absurd- 
ity into  the  form  of  law.  Section  2681  of 
the  General  Statutes  of  1906,  itself  also  a 
confusedly  worded  combination  of  parts  of 
two  or  more  formerly  existing  provisions  of 
law,  has  nothing  in  it  that  militates  against 
our  construction  of  said  section  2677,  but 
should  Itself  be  construed  In  the  same  way. 

We  think  that  the  averments  of  the  bill  are 
sufficiently  direct  and  positive  to  call  for  an- 
swers. 

Neither  do  we  think  that  the  bill  is  multi- 
farious. 

If,  as  is  alleged  in  the  bill,  the  defendant 
stockholders  entered  into  an  agreement  In 
writing  to  pay  the  corporate  debts  in  consid- 
eration of  forbearance  on  the  part  of  the  com- 
plaining creditors  In  the  enforcement  of  their 
claims,  then  such  forbearance  Is  a  weil-recog- 
nized  consideration  for  such  agreement,  and 
it  may  be  enforced.  We  think,  also,  that  the 
discovery  sought  of  the  defendants  by  the 
bill  is  proper,  viz.,  the  amount  of  stock  held 
by  each  of  the  defendants,  and  the  amount  of 
any  balance  that  remains  unpaid  upon  such 
stock. 

From  what  has  been  said,  it  follows  that 
the  circuit  court  erred  in  its  rulings  sustain- 
ing the  several  demurrers  of  the  defendants 
to  the  bill  of  complaint  herein,  and  said  or- 
ders appealed  from  are  hereby  reversed,  and 
the  cause  remanded,  with  directions  for  snch 
further  proceedings  in  the  cause  as  shall  be 
consonant  herewith  and  conformable  to  prop- 
er equity  practice;  the  appellees  to  be  taxed 
with  the  costs  of  this  appeal. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 

PARKHILL,  J.,  not  participating. 


JONES  et  al.  v.  ESCAMBIA  LAND  ft  MFG. 
CO.  et  al. 

(Supreme  Court  of  Florida.   Division  B.  April 
7,  1908.) 

Writ  of  Ebbob— When  Lies— Establishing 

Lost  Deed. 

When  a  proceeding  is  brought  in  the  cir- 
cuit court  under  sections  1997,  1998,  and  1999  of 
the  General  Statutes  of  1906,  to  re-establish  an 
alleged  lost  deed,  the  only  method  of  obtaining  a 
review  in  this  court  of  the  decision  of  the  circuit 
court  is  by  writ  of  error. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  2,  Appeal  and  Error,  88  8-21.) 

(Syllabua  by  the  Court) 

Appeal  from  Circuit  Court,  Santa  Rosa 
Couuty ;  J.  Emmet  Wolfe,  Judge. 
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Petition  of  M.  B.  Jones  and  others  against 
the  Escambia  Land  &  Manufacturing  Com- 
pany and  others  to  establish  an  alleged  lost 
deed.  From  a  judgment  dismissing  the  pe- 
tition, plaintiffs  appeal.  Dismissed. 

Maxwell  &  Reeves,  for  appellants.  Avery 
&  Avery  and  T.  F.  West,  for  appellees. 

HOCKER,  J.  M.  B.  Jones,  Joslah  Jones, 
Alpeous  Jones,  Margaret  West,  Eliza  Polk, 
W.  B.  Polk,  Jefferson  Jones,  B.  T.  Jones, 
Mattie  Botts,  and  J.  W.  Botts,  filed  a  peti- 
tion in  the  circuit  court  of  Santa  Rosa  coun- 
ty for  the  establishment  of  a  lost  deed  al- 
leged to  have  been  executed  in  1833  by  one 
James  Brewster,  conveying  certain  lands 
to  one  Cleopatra  Jones  under  and  through 
whom  the  petitioners  claim.  It  is  alleged 
In  the  petition  that  the  petitioners  and  the 
Escambia  Land  &  Manufacturing  Company, 
M.  Lindsey,  W.  B.  Aycock,  B.  F.  Williamson, 
and  J.  Earle  Williamson,  partners  as  Ay- 
cock  &  Williamson,  are  the  persons  and  only 
persons  known  to  petitioners  interested  for 
or  against  the  re-establishment  of  said  paper. 
Notice  to  show  cause  was  given  by  publica- 
tion. M.  Lindsey  answered  the  petition,  de- 
nying upon  Information  and  belief  the  execu- 
tion of  the  alleged  deed,  and  that  it  had  been 
lost  or  destroyed.  Testimony  was  taken  by 
agreement,  and  upon  a  hearing  the  circuit 
judge  made  an  order  in  which  he  states  that 
the  testimony  falls  to  establish  the  alleged 
lost  deed,  and  dismissed  the  petition  at  the 
cost  of  the  petitioners.  An  appeal  was  taken 
from  this  order,  which  was  entered  In  the 
Chancery  Order  Book. 

It  Is  contended  by  the  appellees  that  an 
appeal  is  not  the  proper  method  of  bringing 
the  case  to  this  court  for  review. 

This  proceeding  is  evidently  based  on  sec- 
tions 3997,  1908,  and  1999  of  the  General 
Statutes  of  1906.  This  court  has  recently 
held  In  effect  that  proceedings  to  re-establish 
lost  proceedings  or  papers  In  a  pending  suit 
will  be  either  common  law  or  chancery,  ac- 
cording to  the  character  of  the  pending  suit. 
Florida  Cent  R.  Co.  v.  Bostwick,  53  Fla. 
124.  44  South.  31 ;  Florida  Central  &  West- 
ern R.  R.  Co.  v.  Bostwick  (decided  at  the 
present  term)  45  South.  1033.  But  it  is  es- 
tablished In  other  cases  where  statutory 
remedies  are  given,  and  it  Is  not  expressly 
provided  that  the  method  of  reviewing  or- 
ders made  therein  shall  be  by  appeal — then 
the  only  manner  of  obtaining  a  review  by 
this  court  is  by  writ  of  error.  Clinton  v. 
Colclough  (Fla.)  44  South.  878;  Heebner  v. 
Orange  City,  44  Fla.  150,  32  South.  879. 

In  the  case  of  Campbell  v.  Skinner  Mfg. 
Co.,  53  Fla.  632,  43  South.  874,  the  remedy 
by  writ  of  error  in  such  a  case  is  recognized. 
The  sections  of  the  General  Statutes  refer- 
red to  do  not  provide  for  a  review  of  the  or- 
ders of  the  circuit  court  by  appeal,  and 
therefore  the  appeal  In  the  instant  case 
must  be  dismissed.   Montgomery  v.  Thomas, 


40  Fla.  450,  25  South.  62;  Trabue  v.  Wil- 
liams, 46  Fla.  228,  35  South.  872. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACK LEFORD,  C.  J„  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opin- 
ion. 


ATLANTIC  COAST  LINE  R.  CO.  v.  McIN- 
TOSH. 

(Supreme  Court  of  Florida.    April  7,  1908.) 

Appeal  —  Review— Affirmance  —  Divided 

Court. 

The  coocurrence  of  a  majority  of  the  mem- 
bers of  the  Supreme  Court  sitting  as  one  body  is 
necessary  to  a  decision ;  but  where  the  members 
of  the  court  sitting  in  a  cause  on  writ  of  error 
or  appeal  are  equally  divided,  the  judgment  of 
the  lower  court  should  be  affirmed,  on  the  au- 
thority of  State  ex  rel.  Hampton  v.  MeClung,  47 
Fla.  224,  37  South.  51. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ft  4421-4427.] 

(Syllabus  by  the  Court.) 

In  Banc  Error  to  Circuit  Court,  Duval 
County ;  Rhydon  M.  Call,  Judge. 

Action  by  Sarah  Elizabeth  Mcintosh  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

John  E.  Hartridge,  for  plaintiff  in  error. 
Bryan  &  Bryan,  for  defendant  In  error. 

PER  CURIAM.  In  this  case  Mr.  Chief  Jus- 
tice SHACKLEFORD,  Mr.  Justice  COCK- 
RELL, and  Mr.  Justice  WHITFIELD  are  of 
the  opinion  that  the  judgment  should  be  af- 
firmed, while  Mr.  Justice  TAYLOR,  Mr.  Jus- 
tice HOCKER,  and  Mr.  Justice  PARKHILL 
are  of  the  opinion  that  the  Judgment  should 
be  reversed. 

Under  these  circumstances,  upon  the  au- 
thority of  State  ex  rel.  Hampton  v.  MeClung, 
47  Fla.  224.  37  South.  51,  the  Judgment 
should  be  affirmed,  and  it  Is  so  ordered. 


MICOU  et  al.  v.  McDONALD. 

(Supreme  Court  of  Florida.   April  7,  1908.) 

1.  Husband  and  Wife— Mabbied  Women's 
Law— Suits  in  Equity  Against— Jurisdic- 
tion. 

The  effect  of  section  2  of  article  11  of  the 
Constitution  of  Florida  is  to  remove  from  mar- 
ried women,  under  carefully  limited  restrictions, 
the  common-law  disability  of  coverture  in  the 
cases  therein  specifically  enumerated,  and  to 
enable  her  in  such  cases  to  assume  obligations 
that  can  be  charged  in  equity  upon,  and  enforc- 
ed out  of,  her  separate  property  owned  by  hsr 
in  her  own  individual  right. 

J Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  26,  Husband  and  Wife,  ft  274,  393-395.] 

(1)  It  enables  her  to  purchase  property  either 
real  or  personal,  and  to  obligate  herself  for  the 
purchase  price  -thereof. 

(2)  It  enables  her  by  an  agreement  in  writing 
made  by  her  to  obligate  herself  for  the  payment 
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of  money  or  thing  of  value  when  the  same  enures 
to  the  benefit  of  her  separate  property. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  26,  Husband  and  Wife,  §§  507,  568.] 

(3)  It  enables  her  to  obligate  herself  for  the 
price  of  any  labor  or  material  used  with  her 
knowledge  or  consent  in  the  construction  of 
buildings,  repairs,  or  improvements  upon  her 
property,  or  for  agricultural  or  other  labor  be- 
stowed thereon  with  her  knowledge  and  con- 
sent. And  said  section  specifies  the  forum,  viz., 
a  court  of  equity,  in  which  such  obligations  may 
be  charged  upon  and  enforced  out  of  her  sep- 
arate property,  either  by  a  sale  thereof,  or  by 
the  sequestration  of  the  uses,  rents,  and  profits 
thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  98  575-581.] 

2.  Same— Claim  Against  Sep  abate  Estate. 

The  test  of  Jurisdiction  of  a  court  of  equity 
over  a  bill  filed  to  enforce  a  claim  against  the 
separate  property  of  a  married  woman  is,  does 
the  bill  present  such  an  obligation  of  a  married 
woman  as  the  Constitution  authorizes  a  court  of 
equity  to  deal  with  and  enforce?  Such  newly  ex- 
tended jurisdiction  of  the  court  of  equity  over 
the  obligations  of  married  women  must  be  con- 
fined to  the  cases  specifically  defined  by  the  Con- 
stitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §8  703-706,  800.] 

3.  Same— Sale  of  Real  Estate— Broker's 
Commission. 

Whether  a  claim  by  a  real  estate  broker  for 
commissions  for  effecting  a  sale  of  a  married  wo- 
man's separate  real  estate  can  ever  be  properly 
construed  to  be  for  money  "that  enures  to  the 
benefit  of  her  separate  property,"  quaere.  How- 
ever the  answer  to  this  may  be,  held,  that  such  a 
claim  cannot  in  any  event  be  enforced  against 
a  married  woman's  separate  property  in  equity 
when  it  is  not  evidenced  by  an  agreement  in 
writing  made  by  such  married  woman. 

4.  Appeal— Dismissal. 

Where  it  is  apparent  to  an  appellate  court 
that  a  bill  in  equity  carried  to  it  on  appeal 
mnkee  no  case  of  which  a  court  of  equity  has 
jurisdiction,  it  is  proper  for  it  to  order  a  dis- 
missal of  the  bill  for  want  of  equity,  even  though 
its  equity  be  not  questioned  by  the  pleadings  or 
expressly  presented. 
Decree  reversed. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  §  3124 ;  vol.  2,  Appeal 
and  Error,  §§  1232-1235.] 

(Syllabus  by  the  Court.) 

In  Banc.  Appeal  from  Circuit  Court, 
Orange  County;  Minor  S.  Jones,  Judge. 

BUI  by  D.  A.  McDonald  against  Ella  A.  P. 
Micou  and.  others.  Decree  for  plaintiff,  and 
defendants  appeal.   Reversed  and  remanded. 

Wm.  H.  Jewell,  for  appellants.  Jones  & 
Jones,  for  appellee. 

TAYLOR,  J.  The  appellee,  D.  A.  McDon- 
ald, filed  his  bill  in  equity  in  the  circuit 
court  of  Orange  county  against  the  appel- 
lants, hereinafter  referred  to  as  the  defend- 
ants, alleging  In  substance:  That  the  de- 
fendant Ella  A.  P.  Micou  was  the  wife  of  the 
defendant  Benjamin  Micou,  and  that  she,  as 
her  separate  estate,  was  lately  seised  of  a 
tract  of  land  In  Orange  county  containing 
800  acres,  and  that  she  through  her  said  hus- 
band did  engage  and  employ  complainant  to 
sell  the  same  for  her  for  the  sum  of  $5,500, 
and  did  agree  with  hlin  to  pay  for  his  serv- 


ices in  effecting  said  sale  the  sum  of  $550. 
That  said  contract  was  in  writing,  and  was 
made  with  the  full  consent  and  approval  of 
the  said  Ella  A.  P.  Micou,  and  said  alleged 
contract  is  attached  to  the  bill  and  therein 
referred  to  as  Exhibits  A,  B,  and  C.  These 
exhibits  consist  of  letters  signed  only  by 
Benjamin  Micou  addressed  to  the  complain- 
ant, and  they  do  not  even  pretend  on  their 
face  to  have  been  written  with  either  her 
knowledge  or  consent.  That  complainant  in 
consequence  of  said  contract  did,  in  the 
month  of  August,  1905,  sell  the  said  land 
for  the  said  sum  of  $5,500,  and  that  a  deed 
to  the  purchasers  thereof  was  executed  by 
the  said  MIcous  husband  and  wife  and  for- 
warded to  the  defendant  the  state  bank  of 
Orlando  for  delivery  upon  payment  of  the 
purchase  money,  and  with  Instructions  to 
said  bank  to  pay  to  complainant  the  agreed 
sum  of  $550  out  of  such  purchase  money 
when  collected,  but  which  instructions  were 
subsequently  countermanded  by  them.  That 
the  said  purchase  price  of  $5,500  was  paid 
by  the  purchasers  to  said  bank,  and  that 
at  the  time  of  the  filing  of  the  bill  the  said 
bank  still  held  the  same.  That  the  said  sum 
of  $550  was  due  the  complainant,  and  was 
a  just  and  true  charge  upon  the  separate 
estate  of  said  feme  covert  defendant,  under 
a  written  contract  for  services  rendered  for 
the  benefit  of  her  separate  estate.  That  said 
MIcous  have  conspired  and  confederated  to 
Injure  and  defraud  him.  That  said  pur- 
chase money  now  held  by  said  defendant 
bank  will  be  paid  over  to  said  MIcous  unless 
said  bank  Is  restrained  from  so  paying  over 
the  same.  That  said  MIcous  are  nonresi- 
dents of  Florida,  and  have  no  other  property 
In  this  state  out  of  which  he  can  enforce  or 
collect  his  said  claim  except  said  purchase 
money  of  said  land  then  held  by  said  bank. 
The  bill  prays  that  the  MIcous  may  be  re- 
quired under  the  order  of  the  court  to  pay 
to  complainant  what  may  be  justly  due  him, 
and  that  they  be  restrained  and  enjoined 
from  receiving  said  moneys  from  said  bank 
or  any  part  thereof,  and  that  said  bank  be 
restrained  from  paying  over  the  same  or  any 
part  thereof.  The  bill  also  prays  for  sub- 
poena and  for  general  relief.  Temporary  in- 
junction was  granted  ex  parte  as  prayed 
The  defendants  answered  the  bill,  denying 
the  Indebtedness,  and  alleging  that  the  let- 
ters exhibited  with  the  bill  were  written 
without  knowledge  of  the  fact  afterwards 
discovered  by  them  that  the  complainant  in 
pretending  to  sell  said  land  to  the  purchas- 
ers thereof  was  In  fact  the  agent  for  the  pur- 
chasers in  effecting  its  purchase  and  was 
to  be  paid  by  them  for  purchasing  same,  and 
the  further  fact  that  the  resident  agent  of 
the  defendants  in  giving  to  the  complainant 
the  price  at  which  defendants  would  sell 
same  had  distinctly  told  him  that  defendants' 
price  for  said  land  was  $5,500  net  and  free 
of  any  commissions,  and  that  complainant 
as  agent  for  the  purchasers  thereof  had 
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agreed  to  buy  It  on  those  terms  for  his  prin- 
cipals the  purchasers  thereof. 

A  master  was  appointed,  and  a  voluminous 
amount  of  testimony  was  taken  and  report- 
ed, and  upon  the  final  hearing  the  court  be- 
low rendered  a  final  decree  In  favor  of  the 
complainant  and  against  the  defendants, 
which  decree  is  virtually  a  judgment  at  law 
for  the  amount  of  the  complainant's  claim, 
with  interest  and  cost.  Said  decree  makes 
the  temporary  injunction  perpetual  to  the 
extent  of  the  amount  adjudged  to  be  due 
complainant.  The  bank  of  Orlando  Is  ad- 
judged to  pay  said  amount  to  the  complain- 
ant, and  in  default  thereof  execution  as  at 
law  is  directed  to  Issue  for  Its  collection 
against  all  the  defendants.  This  decree  the 
defendants  have  by  their  appeal  brought  here 
for  review. 

It  is  apparent  from  the  mere  reading  of 
the  bill  in  this  case  that  under  ordinary  cir- 
cumstances, were  the  obligation  of  a  mar- 
ried woman  not  involved,  It  does  not  make 
out  or  present  a  case  within  the  jurisdiction 
of  a  court  of  equity,  but  states  a  case  within 
the  exclusive  province  of  a  court  of  law. 
The  only  excuse  for  the  bill  is  in  its  attempt 
to  found  Itself  upon  the  provisions  of  sec- 
tion 2  of  article  11  of  our  state  Constitution, 
which  section  provides  as  follows: 

"A  married  woman's  separate  real  or  per- 
sonal property  may  be  charged  in  equity  and 
sold,  or  the  uses,  rents  and  profits  thereof 
sequestrated  for  the  purchase  money  there- 
of; or  for  money  or  thing  due  upon  any 
agreement  made  by  her  In  writing  for  the 
benefit  of  her  separate  property ;  or  for  the 
price  of  any  property  purchased  by  her,  or 
for  labor  and  material  sued  with  her  knowl- 
edge or  assent  in  the  construction  of  build- 
ings, or  repairs,  or  improvements  upon  her 
property,  or  for  agricultural  or  other  labor 
bestowed  thereon,  with  her  knowledge  and 
consent." 

The  effect  of  this  provision  of  our  organic 
law  is  to  remove  from  married  women,  un- 
der carefully  limited  restrictions,  the  com- 
mon-law disability  of  coverture  in  the  cases 
therein  specifically  enumerated,  and  to  en- 
able her  in  such  cases  to  assume  obligations 
that  can  be  charged  in  equity  upon,  and  en- 
forced out  of,  her  separate  property  owned 
by  her  in  her  own  individual  right. 

(1)  It  enables  her  to  purchase  property  ei- 
ther real  or  personal,  and  to  obligate  herself 
for  the  purchase  price  thereof. 

(2)  It  enables  her  by  an  agreement  in  writ- 
ing made  by  her  to  obligate  herself  for  the 
payment  of  money  or  thing  of  value  when  the 
same  enures  to  the  benefit  of  her  separate 
property. 

(3)  It  enables  her  to  obligate  herself  for 
the  price  of  any  labor  or  material  used  with 
her  knowledge  or  consent  in  the  construction 
of  buildings,  repairs,  or  improvements  upon 
her  property,  or  for  agricultural  or  other 
labor  bestowed  thereon  with  her  knowledge 
and  consent.   And  said  section  specifies  the 


forum,  viz.,  a  court  of  equity,  In  which  such 
obligations  may  be  charged  upon  and  en- 
forced out  of  her  separate  property,  either 
by  a  sale  thereof,  or  by  the  sequestration  of 
the  uses,  rents,  and  profits  thereof.  It  will 
be  observed  that  this  provision  of  our  organic 
law  gives  to  a  court  of  equity  in  these  care- 
fully defined  cases  jurisdiction  over  a  class 
of  causes  that  ordinarily,  were  the  obliga- 
tions of  a  married  woman  not  involved, 
would  be  cognizable  only  in  a  court  of  law 
as  distinguished  from  a  court  of  equity.  It 
follows  that  in  such  cases  the  jurisdictional 
test  Is,  does  the  case  present  such  an  obliga- 
tion of  a  married  woman  as  the  Constitu- 
tion authorized  a  court  of  equity  to  deal 
with,  since  such  newly  extended  jurisdiction 
of  the  court  of  equity  must  be  confined  to 
the  cases  specifically  defined  by  the  quoted 
section  of  the  Constitution? 

A  bare  perusal  of  the  complainant's  bill 
will  show  that  the  claim  sought  to  be  en- 
forced thereby  does  not  fall  within  either  of 
the  above  clearly  defined  classes  of  cases 
where  a  married  woman  may  so  obligate  her- 
self as  to  have  such  obligation  enforced  out 
of  her  separate  property  in  a  court  of  equity. 
It  does  not  present  a  claim  for  purchase 
money  due  for  any  property  acquired  by  her ; 
neither  does  it  present  a  claim  for  the  price 
of  any  labor  or  material  bestowed  and  used 
with  her  knowledge  or  consent  in  the  con- 
struction of  any  building,  repairs,  or  im- 
provements upon  her  separate  property,  or 
for  agricultural  or  other  labor  bestowed 
thereon  with  her  knowledge  and  consent; 
and,  if  a  real  estate  broker's  claim  for  com- 
missions for  effecting  a  sale  of  a  married 
woman's  real  estate  can  ever  be  construed 
to  be  for  money  that  enures  to  the  benefit  of 
her  separate  property,  the  alleged  agreement 
for  its  payment  in  this  case  Is  shown  by  the 
bill  to  be  lacking  the  vital  essential  of  being 
evidenced  by  a  writing  signed  or  made  by 
her. 

The  complainant's  bill  upon  its  face  gave 
him  no  standing  in  a  court  of  equity.  It  has 
been  repeatedly  held  here  that,  where  it  is 
apparent  to  an  appellate  court  that  a  bill 
In  equity  carried  to  it  on  appeal  makes  no 
case  of  which  a  court  of  equity  has  jurisdic- 
tion, it  Is  proper  for  it  to  order  a  dismissal 
of  the  bill  for  want  of  equity,  even  though 
its  equity  be  not  questioned  by  the  pleadings 
or  expressly  presented.  Freeman  v.  Tim- 
anus,  12  Fla.  393 ;  Trustees  I.  I.  F.  of  Flori- 
da v.  Gleason,  39  Fla.  771,  23  South.  639; 
McMillan  v.  Wiley,  45  Fla.  487,  33  South. 
993;  McMillan  v.  Frary,  45  Fla.  486,  33 
South.  995;  City  of  Jacksonville  v.  Massey 
Business  College,  47  Fla.  339,  36  South.  432 ; 
Williams  v.  Peeples,  48  Fla.  316,  37  South. 
572;  Florida  Packing  &  Ice  Co.  v.  Carney, 
49  Fla.  293,  38  South.  602,  111  Am.  St 
Rep.  95. 

It  follows  from  what  Is  said  above  that 
the  court  below  erred  in  granting  the  tem- 
porary Injunction  and  in  the  rendition  of  the 
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final  decree,  and  It  Is  therefore  hereby  or- 
dered that  the  final  decree  and  all  inter- 
locutory orders  and  decrees  in  said  cause  are 
hereby  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  bill,  at  the 
cost  of  the  complainant  below;  the  cost  of 
this  appeal  to  be  taxed  against  the  appellee. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
HOCSER,  and  WHITFIELD,  JJ.,  concur. 
PARKHILL,  J.,  not  participating. 


FLORIDA  EAST  COAST  R.  CO.  v.  GROVES. 

(Supreme  Court  of  Florida.   Division  B.  April 
7,  1908.) 

1.  Malicious  Prosecution— When  Lies. 

Two  elements  must  be  proven  by  a  plaintiff 
in  a  suit  for  damages  for  a  malicious  prosecu- 
tion, viz.:  (1)  Malice  in  the  prosecutor,  and  (2) 
a  want  of  probable  cause ;  and,  where  the  proof 
fails  to  establish  both  of  these  elements,  such  a 
suit  must  fail. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Malicious  Prosecution,  §  21.] 

2.  Same— Probable  Cause. 

In  a  suit  for  damages  for  a  malicious  prose- 
cution, where  there  is  no  dispute  about  the  ma- 
terial facts,  the  question  of  probable  cause  is 
one  of  law. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Malicious  Prosecution,  §§  160-166.] 

3.  Same — Directing  Verdict. 

In  a  suit  for  damages  for  a  malicious  pros- 
ecution, where  the  evidence  fails  to  show  a  want 
of  probable  cause  in  the  prosecutor,  he  is  en- 
titled to  an  affirmative  charge  in  his  behalf. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecution,  §§  160-166.] 

4.  Same— Advice  ok  Counsel. 

Where  the  agent  of  a  corporation,  believing 
that  a  crime  had  been  committed,  states  all  the 
material  facts  bearing  on  the  transaction  so  far 
as  he  was  informed  of  them  to  the  prosecuting 
officer  of  a  county,  and  furnishes  him  the  names 
of  witnesses  who  can  give  more  detailed  informa- 
tion, and  leaves  it  to  the  officer  to  act  on  his 
own  judgment  and  responsibility  as  to  whether 
there  shall  be  a  criminal  prosecution,  and  does 
no  more,  the  fact  that  the  prosecuting  officer 
may  make  a  mistake  in  instituting  a  criminal 
prosecution  does  not  affect  the  bona  fides  of  the 
agent,  and  the  corporation  cannot  be  held  liable 
for  a  malicious  prosecution. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecution,  §§  45,  46.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Dade  County;  Mi- 
nor S.  Jones,  Judge. 

Action  by  W.  C.  Groves  against  the  Florida 
East  Coast  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Geo.  M.  Robbins,  for  plaintiff  In  error. 
Geo.  A.  Worley,  for  defendant  In  error. 

HOCKER,  J.  W.  O.  Groves,  called  herein 
the  plaintiff,  sued  the  Florida  East  Coast 
Railroad  Company,  herein  called  the  defend- 
ant Id  the  circuit  court  of  Dade  county  for 
damages  for  an  alleged  malicious  prosecution, 
and  recovered  a  judgment  for  $3,500.  The 
writ  of  error  is  from  this  Judgment 


The  declaration  In  substance  alleges  that 
the  defendant  In  the  month  of  December, 
1906,  did  unlawfully  and  maliciously,  and 
without  any  reason  or  probable  cause,  make 
complaint  in  said  county  (Dade)  before  the 
prosecuting  officer  of  the  county  court  in  and 
for  said  county;  that  the  plaintiff  did  on  or 
about  the  day  of  December,  1906,  en- 
tice away  from  the  service  of  the  railroad 
company  certain  employes,  and  did  procure 
an  information  to  be  filed  in  the  office  of 
the  clerk  of  the  county  court  charging  the 
plaintiff  with  an  offense  against  the  laws  of 
Florida,  to  wit  enticing  away  labor,  pro- 
cured a  warrant  to  be  issued  and  placed  In 
the  hands  of  the  sheriff,  and  caused  the  plain- 
tiff to  be  arrested  and  taken  into  custody, 
forcing  the  plaintiff  to  give  bond  for  his  ap- 
pearance at  the  January  term  of  said  court 
for  1907;  that  plaintiff  appeared  at  said  term 
of  court  demanding  trial,  and  defendant  fail- 
ed and  refused  to  appear  and  prosecute  the 
plaintiff;  and  that  the  said  charges  against 
the  plaintiff  were  dismissed  by  the  prosecut- 
ing officer,  and  the  cause  finally  disposed  of 
in  favor  of  the  plaintiff  whereby  his  inno- 
cence was  established,  and  no  further  prose- 
cution has  been  instituted  against  the  plain- 
tiff, and  he  has  been  discharged  from  further 
appearance  in  the  case.  The  declaration  sets 
up  various  claims  of  special  damage.  The 
defendant  filed  a  plea  of  not  guilty,  and  a 
plea  denying  that  It  made  a  complaint  before 
the  prosecuting  officer  of  Dade  county  and 
procured  an  information  to  be  filed  charging 
the  plaintiff  with  an  offense  against  the  laws 
of  Florida,  to  wit,  enticing  away  labor,  and 
also  a  plea  of  another  action  pending  In 
which  the  same  items  of  special  damage  are 
claimed.  Issue  was  joined,  and  a  trial  had 
by  a  jury  resulting  in  the  above-mentioned 
judgment 

The  only  assignment  of  error  we  deem  It 
necessary  to  consider  is  the  first,  viz.:  The 
court  erred  in  denying  defendant's  motion  to 
instruct  the  Jury  to  find  for  the  defendant 
A  proper  consideration  of  this  assignment  re- 
quires us  to  review  the  evidence  bearing  up- 
on the  question  whether  the  defendant  had 
probable  cause  for  the  prosecution  of  Mr. 
Groves  for  enticing  laborers  and  servants  In 
the  employment  of  the  former  to  violate  their 
contract  of  service. 

The  statute  defining  the  offense  of  enticing 
servants  is  section  3232  of  the  General  Stat- 
utes of  1906,  and  is  as  follows: 

"3232.  Enticing  Servants.  Whoever  shall 
entice  or  persuade  by  any  means  whatsoever 
any  tenant,  servant  or  laborer,  under  contract 
with  another,  whether  written  or  verbal,  to 
violate  such  contract,  or  shall  employ  any 
servant  or  laborer,  knowing  him  or  her  to 
be  under  contract  as  aforesaid,  shall  be  pun- 
ished by  imprisonment  not  exceeding  sixty 
days,  or  by  fine  not  exceeding  one  hundred 
dollars." 

Two  elements  are  necessary  to  sustain  a 
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suit  for  malicious  prosecution:  (1)  Malice  in 
the  prosecutor;  and  (2)  a  want  of  probable 
cause.  Lewton  v.  Hower,  35  Fla.  58,  16 
South.  616.  Where  there  Is  no  dispute  as  to 
the  facts,  the  question  of  probable  cause  is 
one  of  law.   Lewton  v.  Hower,  supra. 

Mr.  Groves,  the  plaintiff,  testified  at  the 
trial  that  he  was  32  years  old;  his  occupation 
is  railroad  work,  as  construction  foreman. 
In  November  and  December,  1906,  he  was  liv- 
ing at  Umbrella  Key  in  Florida,  employed  by 
the  East  Coast  Railroad  Company  up  to  the 
12th  of  December,  1906,  had  charge  of  Camp 
Xo.  2  or  No.  8  on  Umbrella  Key,  was  head 
foreman  of  the  camp,  had  about  150  men  un- 
der him  on  the  average.  About  this  time  he 
sent  in  his  resignation  to  Mr.  Meredith,  the 
construction  engineer,  and  it  was  accepted. 
Pretty  near  all  the  negroes  under  him  resign- 
ed or  quit  work.  He  then  testifies  at  con- 
siderable length  about  the  difficulties  he  had 
with  the  defendant  in  getting  the  negroes  to 
Miami.  He  finally  got  to  Miami  with  the 
negroes,  where  he  was  arrested  under  a  war- 
rant for  enticing  laborers  from  the  East 
Coast  Railroad.  He  gave  bond,  and  the  next 
day  saw  Mr.  Meredith  and  had  a  conversa- 
tion in  which  there  was  some  crimination 
nnd  recrimination,  and  in  which  Meredith  told 
him  he  was  going  to  swear  out  more  war- 
rants. In  his  testimony  on  the  direct  ex- 
amination he  denied  enticing  the  men  from 
the  employment  of  the  railroad  company, 
and  that  the  company  had  issued  discharge 
checks  to  some  of  the  men  he  brought  up. 
The  plaintiff  says  that  the  men  he  worked  on 
Windless  Key  were  mostly  men  he  had  re- 
cruited. He  recruited  the  men  in  Georgia. 
The  plaintiff  admits  that  he  put  up  a  notice 
on  the  office  of  the  engineer  or  on  the  com- 
missary, which  are  close  together — "that  all 
the  men  that  wanted  to  go  with  him  could 
get  the  same  salary  they  were  getting  there," 
which  was  $1.50  per  day,  and  full  transporta- 
tion after  they  got  to  Jacksonville;  and  that 
he  was*recrultlng  to  take  away  the  very  men 
the  railroad  company  had  paid  him  for  bring- 
ing down  there,  and  that  the  company  need- 
ed the  men.  His  defense  of  his  action  Is  that 
the  company  was  reimbursed  by  the  men  for 
transportation.  He  says  these  men  had  work- 
ed for  him  for  years.  Mr.  Meredith,  in  his 
testimony,  says  that  "this  question  was  up 
from  the  time  Groves  was  up  here  [Miami] 
making  arrangements  from  the  4th  of  De- 
cember until  we  got  information  on  the  13th  of 
December  that  he  had  actually  taken  the  men 
out."  He  also  says  the  telephone  between 
Miami  and  Windless  Key  was  not  in  good  or- 
der. The  plaintiff  does  not  fix  the  date  when 
be  put  the  notice  up  on  the  office  or  commis- 
sary inviting  the  men  to  go  with  him,  nor 
does  any  other  witness.  The  plain  meaning 
of  the  notice,  however,  Is  that  it  is  addressed 
to  men  then  In  the  employment  of  the  defend- 
ant at  $1.50  per  day. 

It  Is  insisted  in  argument  here  that  the 
men  taken  away  from  Windless  Key  by  Mr. 


Groves  had  all  resigned  before  he  recruited 
them,  but  there  is  no  evidence  in  the  record 
to  show  that  fact.  The  plain  inference  is 
otherwise. 

Mr.  J.  O.  Meredith  was  introduced  as  a 
witness  by  the  defendant,  and  testified  that 
he  was  the  constructing  engineer  for  the  Key 
West  Extension  in  December,  1906,  and  Jan- 
uary, 1907;  that  in  December  (about  the  13th) 
he  saw  Mr.  Taylor,  the  prosecuting  attorney, 
about  the  enticing  of  labor  away  from  the 
Key  West  Extension  by  Mr.  Groves;  that  he 
told  Mr.  Taylor  he  had  information  that  Mr. 
Groves  was  going  to  take  out  most  of  camp 
No.  2;  that  "we"  had  brought  those  men 
down  there,  and  he  didn't  think  Mr.  Groves 
had  any  legal  right  to  take  them  away;  that 
he  asked  Mr.  Taylor  what  the  state  could  do 
to  protect  the  company  against  Mr.  Groves 
taking  them  away;  that  he  gave  Taylor  the 
information  he  had  over  the  telephone;  that 
Groves  was  making  arrangements  to  take  the 
men  away;  that  Groves  had  chartered  a  ves- 
sel, and  had  taken  out  110  men,  and  they 
were  on  their  way  to  Miami;  that  he  stated 
to  Mr.  Taylo^the  camp  was  in  Monroe  coun- 
ty; that  Mr.  Taylor  looked  up  the  law  and 
said  he  thought  he  had  a  clear  case  against 
Groves;  that  he  thought  the  offense  a  con- 
tinuing one,  and  the  court  here  (Dade  coun- 
ty) would  have  Jurisdiction  of  it;  that  he 
made  no  affidavit  for  a  criminai  prosecution, 
and  was  not  sworn  as  to  the  facts;  that  he 
did  not  ask  to  have  Groves  arrested,  but 
simply  stated  the  company  wanted  protection 
against  the  taking  away  of  the  men;  that  he 
left  the  course  to  be  pursued  entirely  to  Mr. 
Taylor's  judgment;  that  he  told  Taylor  all  he 
had  heard  about  the  recruiting  of  the  men 
and  about  Mr.  Groves  enticing  them  away; 
that  he  could  give  no  direct  information  about 
Groves'  movements,  and  gave  Taylor  the 
names  of  other  witnesses,  viz.:  Mr.  S trunk, 
who  was  at  the  passenger  station,  Mr.  Yancy, 
at  camp  No.  8,  and  Mr.  Rogers;  that  he  does 
not  know  whether  any  one  else  went  before 
Mr.  Taylor,  and  does  not  know  what  other 
information  he  obtained.  Mr.  Meredith  In- 
sists he  told  Mr.  Taylor,  the  prosecuting  at- 
torney of  Dade  county,  all  he  knew  about  the 
matter. 

Mr.  Robert  R  Taylor  was  sworn  as  a  wit- 
ness for  the  defendant,  and  testified  that  he 
was  the  prosecuting  attorney  for  Dade  coun- 
ty In  December,  1906,  and  that  he  filed  the 
information  against  W.  C.  Groves  under  sec- 
tion 3232  of  the  General  Statutes  of  1906.  He 
says  that  Mr.  Meredith  came  to  him  and  had 
a  lengthy  conversation  about  Mr.  Groves  en- 
ticing away  the  laborers  from  the  extension ; 
that  he  could  not  give  Mr.  Meredith's  exact 
language,  only  the  general  tenor.  It  was  to 
the  effect  that  Mr.  Groves  had  taken  a  lot 
of  negroes  away  from  a  camp  down  in  Mun- 
roe  county — at  least,  he  thought  it  was  in 
Munroe  county  at  that  time.  Mr.  Meredith 
said  he  did  not  think  it  was  right  for  the 
company  to  go  to  the  expense  of  getting  these 
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laborers  down  there,  and  they  should  be  tak- 
en away  In  this  manner,  and  he  flared  up  and 
get  mad.  Mr.  Taylor  then  said  to  Mr.  Mere- 
dith: "What  you  tell  me  is  hearsay.  Tou 
don't  know  any  of  these  facts."  Meredith 
then  gave  Taylor  a  list  of  witnesses  to  see 
(two  of  them  then  in  town — one  was  Mr. 
S trunk,  and  the  other  a  foreman  or  some- 
thing). Mr.  Taylor  sajs  he  saw  Mr.  Strunk 
and  also  a  Mr.  Xancy,  who  gave  him  the 
names  of  25  or  30  negroes.  He  thinks  he 
filed  the  information  the  next  day  and  short- 
ly after  saw  a  large  number  of  negroes  with 
Mr.  Groves  In  Mr.  Worley's  office.  He  had 
the  witnesses  subpoenaed,  and  thought  then 
he  had  a  good  case,  and  still  thought  so — 
that  Mr.  Groves  was  wrong  in  enticing  these 
men  away. 

The  information  appears  to  have  been  filed 
on  the  13th  day  of  December,  and  the  war- 
rant was  issued  on  the  same  day.  Mr.  Taylor 
explains  that  when  the  case  against  Groves 
came  on  for  trial  in  January  he  made  an 
application  for  a  continuance  on  the  ground 
of  the  absence  of  a  material  witness;  that 
the  court  refused  his  motion,  and  he  entered 
a  nolle  prosequi  in  the  case;  that  If  Mr. 
Groves  objected  he  did  not  hear  him;  that 
the  railroad  men  poured  water  on  the  prose- 
cution, and,  if  it  had  not  been  for  that,  he 
thinks  he  could  have  convicted  Groves.  He 
says  he  supposed  they  would  furnish  the  wit- 
nesses, but  they  did  not  do  It — Just  left  the 
whole  matter  with  him  (Taylor).  He  says 
that  Mr.  Meredith  offered  him  no  inducement 
to  prosecute  Groves;  that  he  Just  stated 
what  he  had  heard  and  left  It  to  his  (Tay- 
lor's) judgment ;  that  all  that  Meredith  knew 
had  been  furnished  by  other  parties,  and  he 
gave  the  names  of  those  people.  Mr.  Taylor 
also  says  that  Mr.  Meredith  told  him  Groves 
had  been  in  the  employment  of  the  company 
and  had  been  discharged;  that  he  supposed 
Groves  was  trying  to  get  even  with  the  com- 
pany for  discharging  him,  or  words  to  that 
effect  Mr.  Taylor  also  testified  that  he  never 
filed  an  Information  to  have  a  man  arrested 
"on  his  own  hook"  unless  he  had  talked  with 
the  witnesses. 

Mr.  Meredith  was  recalled,  and  testified 
that  Mr.  Groves  resigned  at  his  request,  and 
that  it  was  a  question  of  vital  Interest  "for 
us  to  know"  and  we  tried  to  know  everything 
that  was  going  on  down  there,  and  that  he 
did  not  know  the  men  had  gotten  their  time 
checks  until  they  brought  them  in  for  pay- 
ment. Mr.  Meredith  Btates  that  Groves  re- 
signed at  his  request  It  appears  from  Mere- 
dith's testimony  and  that  of  Groves  that  the 
company  did  not  approve  the  discounting  by 
Mr.  Groves  and  others  of  pay  checks  given 
the  negroes  by  the  railroad  company,  and 
that  was  not  satisfactory  to  Mr.  Groves. 
He,  however,  denies  that  he  was  discharged. 
He  says  he  resigned.  It  is  evident  that  this 
trouble  led  to  the  severance  of  Groves'  rela- 
tion with  the  defendant   After  this  occurred 


be  applied  for  employment  for  railroad  build- 
ing with  Mr.  Oliver  of  Knoxville,  Tenn.,  a 
railroad  contractor.  Mr.  Groves  says  he 
lost  this  employment  by  reason  of  the  prose- 
cution against  him.  This  circumstance 
throws  light  upon  the  notice  to  laborers 
which  he  put  up  on  the  office  or  commissary 
at  Windless  Key,  and  tends  strongly  to  show 
that  he  intended  to  carry  away  with  him 
the  laborers  he  had  brought  there  and  who 
were  then  in  the  employment  of  the  defend- 
ant It  is  evident  he  had  a  great  Influence 
with  these  men,  for  no  other  reason  is  given 
for  their  leaving  the  service  of  the  defendant 
than  that  Mr.  Groves  wanted  them  to  go  with 
him.  It  is  a  matter  of  common  knowledge 
that  the  Key  West  Extension  of  the  East 
Coast  Railroad  is  being  constructed  from  the 
mainland  near  the  southern  end  of  the  Flor- 
ida peninsula  along  and  upon  the  keys  or 
chain  of  coral  islands  running  in  the  direc- 
tion of  Key  West 

The  law  applicable  to  this  case  we  hare 
seen  to  be  that  the  plaintiff  must  show  affirm- 
atively, first,  malice  in  the  prosecutor;  and. 
second,  a  want  of  probable  cause  for  the  pros- 
ecution. See,  also,  Gorton  v.  De  Angelis,  6 
Wend.  (N.  T.)  418 ;  Lancaster  v.  Langston,  18 
Ky.  Law  Rep.  299,  36  S.  W.  521;  White  v. 
Shradski,  36  Mo.  App.  635. 

"Probable  cause  consists  of  such  reasons 
as  are  sufficient  to  create  a  reasonable  belief 
that  a  crime  has  been  committed,  and  that 
the  party  charged  was  connected  therewith." 
Cockfield  v.  Braveboy,  2  McMullan's  Law 
(S.  C.)  270,  39  Am.  Dec.  123.  In  Bacon  v. 
Towne,  4  Cush.  (Mass.)  217,  Chief  Justice 
Shaw  defines  probable  cause  as  "such  a  state 
of  facts  In  the  mind  of  the  prosecutor  as 
would  lead  a  man  of  ordinary  caution  and 
prudence  to  believe  or  entertain  an  honest 
and  strong  suspicion  that  the  person  accused 
Is  guilty."  Says  Chief  Justice  Marshall  in 
Faris  v.  Starke,  3  B.  Mon.  (Ky.)  4,  text  6: 
"If  every  man  who  suffers  by  the  perpetra- 
tion of  a  crime  were  bound  under  the  penalty 
of  heavy  damages  to  ascertain  before  he  com- 
mences a  prosecution  that  he  has  such  evi- 
dence as  will  insure  a  conviction,  few  prose- 
cutions would  be  set  on  foot,  the  guilty  would 
escape  while  conclusive  evidence  was  sought 
for,  offenses  of  every  grade  would,  for  the 
most  part  go  unpunished,  and  the  penal  law 
would  be  scarcely  more  than  a  dead  letter. 
The  law,  therefore,  protects  the  prosecutor 
if  he  have  reasonable  or  probable  cause  for 
the  prosecution,  that  is,  if  he  have  such 
ground  as  would  induce  a  man  of  ordinary 
prudence  and  discretion  to  believe  In  the  guilt 
and  to  expect  the  conviction  of  the  person 
suspected,  and  if  he  acts  In  good  faith  on 
such  belief  and  expectation."  See,  also,  1 
Cooley  on  Torts  (3d  Ed.)  p.  323  et  seq. 

It  Is  shown,  also,  that  Mr.  Meredith  stated 
the  facts  as  he  understood  them  to  Mr.  Tay- 
lor, the  prosecuting  attorney  of  Dade  county, 
and  simply  asked  protection  for  his  company 
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and  left  the  question  of  prosecution  to  Mr. 
Taylor's  judgment,  who  decided  that  there 
was  a  good  case  against  Groves,  and  that  he 
could  be  prosecuted  in  Dade  county.  He  did 
not  pretend  to  know  the  facts  of  his  own 
knowledge,  and  gave  Mr.  Taylor  the  names 
of  witnesses  whom  Mr.  Taylor  consulted  be- 
fore filing  the  Information.  It  Is  contended, 
however,  that  Mr.  Meredith  did  not  make  a 
full  and  fair  statement  of  the  existing  facts 
to  Mr.  Taylor,  in  that  he  did  not  tell  him  the 
negro  laborers  had  severed  their  connection 
with  the  company  and  had  their  pay  checks 
and  discharge  tickets.  We  think,  in  view  of 
the  evidence,  that  It  is  not  clear  Mr.  Meredith 
knew  of  these  facts,  and  moreover,  If  he  did, 
they  have  no  bearing  whatever  upon  Mr. 
Groves'  previous  action  In  getting  them  to 
leave  the  employment  of  the  defendant  We 
think  the  evidence  clearly  shows  that  Mr. 
Meredith  stated  every  material  fact  bearing 
on  the  transaction  to  Mr.  Taylor.  The  fact 
that  Mr.  Taylor  may  have  been  mistaken  in 
instituting  the  prosecution  in  Dade  county 
does  not  affect  the  bona  fides  of  Meredith. 

In  the  case  of  Bum  ham  v.  Collateral  Loan 
Co.,  179  Mass.  268,  60  N.  B.  617,  it  is  held : 
"One  who,  believing  that  a  crime  has  been 
committed,  sends  for  a  police  inspector,  and 
fairly  and  truthfully  discloses  to  him  all  mat- 
ters within  the  speaker's  knowledge  which 
he  supposes  to  have  a  material  bearing  upon 
the  question  of  the  Innocence  or  guilt  of  the 
person  suspected,  and  leaves  it  to  the  officer 
to  act  upon  bis  own  judgment  and  respon- 
sibility as  to  whether  or  not  there  shall  be  a 
criminal  prosecution,  and  does  no  more,  can- 
not be  held  answerable  in  an  action  for  a 
malicious  prosecution  In  case  the  officer 
comes  to  a  wrong  conclusion  and  prosecutes 
when  he  ought  not  to  do  so."  It  is  also  said 
that  "such  a  person  does  no  more  than  his 
duty;  and  to  hold  him  answerable  in  an  ac- 
tion for  malicious  prosecution  for  the  result 
of  the  mistake  or  misconduct  of  the  officer 
would  be  to  make  the  division  line  of  compro- 
mise between  the  right  of  the  Individual  to 
his  liberty  and  the  right  of  the  public  to  pro- 
tection trench  too  far  upon  the  domain  of  the 
latter."  1  Cooley  on  Torts  (3d  Ed.)  p.  320  et 
seq. ;  Ross  v.  Hixon,  46  Kan.  550,  26  Pac.  955, 
12  L.  R.  A.  760,  28  Am.  St.  Rep.  123,  and  Im- 
portant note  pp.  127,  128,  129,  130. 

We  have  given  the  plain  facts  of  this  case 
and  the  law  applicable  thereto  careful  Inves- 
tigation, and  we  think  the  court  erred  in  not 
giving  the  affirmative  instruction  for  the  de- 
fendant The  plaintiff,  in  our  judgment,  not 
only  utterly  failed  to  show  that  Meredith, 
the  engineer  and  agent  of  the  defendant,  did 
not  have  probable  cause  for  the  prosecution, 
but  on  the  contrary,  the  evidence  shows  he 
did  have  such  probable  cause.  Not  only  so, 
bat  the  defendant  in  laying  the  facts  before 
the  prosecuting  attorney  of  Dade  county,  and 
leaving  the  question  as  to  whether  there 
should  be  a  prosecution  In  Dade  county,  did 


all  he  could  be  expected  to  do,  and  only  did 
his  duty. 

The  judgment  of  the  circuit  court  is  re- 
versed. 

TATLOR  and  PARKHILL,  JJ.,  concur 

SHACKLEFORD,  C.  J.,  and  COCKREIL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


MINOR  v.  STATE. 
(Supreme  Court  of  Florida.    March  17,  1908.) 

1.  Criminal  Law— Evidence. 

Evidence  on  the  part  of  the  state  tending 
to  show  that  the  accused  by  compulsion  procured 
one  of  the  state's  witnesses  to  sign  an  alleged  af- 
fidavit for  the  purpose  of  suppressing  evidence 
against  himself  is  competent ;  and  the  testimony 
of  the  notary  public  who  signed  the  alleged  af- 
fidavit is  competent  to  show  that  the  state's  wit- 
ness did  not  appear  before  him  and  did  not  sign 
the  alleged  affidavit  in  his  presence,  and  that 
the  same  was  written  and  signed  by  the  notary 
in  the  absence  of  the  witness,  and  taken  in  that 
condition  from  the  notary's  office. 

2.  Same— Evidence. 

A  certain  box  or  case  was  offered  in  evidence 
by  the  state  for  the  purpose  of  connecting  the 
accused  with  the  alleged  larceny,  and  a  state 
witness,  in  order  to  identify  the  box.  was  asked 
this  question:  "Does  it  look  like  it?'  The  wit- 
ness answered:  "Yes;  to  the  best  of  my  knowl- 
edge, it  is  the  case  that  I  received  at  the  time." 
Held,  that  this  answer  of  the  witness  was  com- 
petent testimony ;  its  value  being  a  question  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  5  1059.] 

8.  Same— Instructions. 

Instructions  requested  by  the  accused  which 
treat  the  evidence  on  the  part  of  the  state  as 
circumstantial  alone  are  properly  refused  when 
portions  of  the  state's  testimony  are  of  a  posi- 
tive character. 
4.  Larceny— Evidence. 

The  evidence  is  sufficient  to  sustain  the  ver- 
dict.  Judgment  affirmed. 
(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Criminal  Court  of  Rec- 
ord, Duval  County;  John  S.  Maxwell,  Judge. 

D.  A.  Minor  was  convicted  of  larceny,  and 
brings  error.  Affirmed. 

Jno.  E.  Hartrldge  and  F.  W.  Pope,  for 
plaintiff  in  error.  W.  H.  Ellis,  Atty.  Gen. 
for  the  State. 

HOOKER,  J.  At  the  April  term,  1907,  of 
the  criminal  court  of  record  of  Duval  county, 
D.  A.  Minor,  the  plaintiff  in  error,  was  con- 
victed of  the  larceny  of  certain  pieces  of  silk 
from  the  J.  D.  Horn  Company,  a  corporation, 
and  sentenced  to  the  state  prison  for  one 
year.  He  seeks  here  to  reverse  this  judgment 
and  sentence. 

The  first  assignment  of  error  is  based  on 
the  action  of  the  court  In  permitting  Paul  E. 
Peck,  a  notary  public,  In  response  to  ques- 
tions of  the  prosecuting  officer,  to  answer  the 
following  questions  after  two  papers  pur- 
porting to  be  affidavits— one  the  affidavit  of 
Ed.  Harris— had  been  handed  to  the  witness: 
"(1)  Did  you  ever  see  those  papers  before? 
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and,  did  Ed.  Harris  appear  before  you  In  per- 
son and  acknowledge  that  paper  before  you?" 
The  alleged  affidavit  of  Ed.  Harris  Is  as  fol- 
lows: 

"State  of  Florida,  County  of  Duval. 

"Before  me,  a  notary  public  In  and  for  said 
state  and  county,  personally  came  Ed.  Harris, 
who,  first  being  duly  sworn,  deposes  and  says 
that  he  was  employed  by  the  J.  D.  Horn  Com- 
pany In  January,  1907,  and  as  their  employe, 
on  January  24,  1907,  he  personally  checked 
and  packed  the  following  goods:  Three 
pieces  plaid  36-In.  silk,  2  pes.  taf.  36-in.  silk, 
1  piece  P.  D.  S.  36-In.  silk,  1  pes.  P.  D.  S. 
36-In.  silk  and  1  piece  taf.  36-ln.  silk — for 
shipment  to  Gresham  Importing  &  Commis- 
sion Co.,  Griffin,  Ga.,  and  that  these  goods 
were  In  the  case  when  shipped. 

"Ed.  Harris. 

"Sworn  to  and  subscribed  before  me  this 
5th  day  of  March,  1907. 

"P.  E.  Peck, 
"Notary  Public  State  of  Florida. 
"(My  commission  expires  June  9,  1907.)" 

Ed.  Harris  was  a  witness  for  the  state.  At 
the  time  of  the  alleged  larceny  be  was  a  pack- 
er and  general  porter  for  the  J.  D.  Horn  Com- 
pany. On  his  cross-examination  he  was  ask- 
ed if  he  did  not  sign  an  affidavit  before  Mr. 
Peck,  which  was  offered  to  the  witness  for 
identification.  He  denied  signing  this  affida- 
vit before  Mr.  Peck,  but  admitted  he  signed 
It  before  the  accused,  Minor,  and  at  his  in- 
stance ;  that  he  had  to  make  it ;  that  Minor 
was  angry  and  said:  "By  God!  It  seemed 
like  I  wanted  to  expose  the  business  anyhow, 
and  I  signed  the  paper."  Afterwards  Mr. 
Brown,  the  attorney  for  the  state,  introduced 
Mr.  Peck  as  a  witness,  stating  that  he  was 
introduced  for  the  purpose  of  corroborating 
Ed.  Harris.  It  is  stated  in  the  bill  of  excep- 
tions that  when  Ed.  Harris  was  being  cross- 
examined  as  to  the  affidavit  the  attorney  for 
the  accused  had  called  on  the  prosecuting  of- 
ficer for  the  affidavit  and  the  latter  handed 
the  affidavit  to  the  attorney,  stating  he  could 
offer  It  in  evidence.  It  was  shown  Ed.  Harris 
for  Identification,  and  although  several  ques- 
tions were  asked  Harris  in  regard  to  it,  it  was 
not  then  offered  in  evidence.  In  this  state  of 
the  testimony  the  questions  were  asked  which 
were  permitted  and  assigned  as  error.  It  Is 
contended  that  a  notary  public  cannot  be 
heard  to  contradict  his  own  notarial  certifi- 
cate. Whatever  sanctity  may  be  attached  to 
a  notary's  certificate,  where  one  is  authorized 
by  law  to  be  made,  we  know  of  no  authority 
which  attaches  sanctity  to  an  alleged  extra- 
judicial affidavit  such  as  the  one  we  are  con- 
sidering. Collins  v.  State,  33  Fla.  446,  15 
South.  220.  It  appears  from  the  evidence  of 
Harris  brought  out  by  the  accused,  which  is 
uncontradicted,  that  his  signature  to  it  was 
obtained  by  Minor  under  some  sort  of  com- 
pulsion for  the  purpose  of  shutting  him  up 
as  a  witness  to  Minor's  connection  with  the 


taking  of  the  goods  of  the  J.  D.  Horn  Com- 
pany. Minor  was  endeavoring  to  suppress 
the  evidence  against  himself,  and  we  think  it 
was  perfectly  competent  for  the  state  to  bring 
out  the  facts  bearing  on  his  conduct  In  this 
connection.  Peck  was  examined,  and  corrob- 
orated Harris  to  the  effect  that  the  latter 
had  not  signed  the  affidavit  before  the  for- 
mer. Peck  explains  how  Minor  got  the  affida- 
vit out  of  his  possession  before  Harris  had 
signed  It  The  court  committed  no  error  In 
this  connection. 

The  second  assignment  of  error  is  based  on 
the  refusal  of  the  court  to  strike  out  the  tes- 
timony of  Peck  and  the  affidavits  of  Harris 
and  that  of  D.  A.  Minor  and  John  A.  Da  Cos- 
ta. Mr.  Peck  had  testified  that  neither  Har- 
ris nor  Da  Costa  had  signed  the  affidavits  be- 
fore him.  He  says  that  they  were  drawn  on 
Information  furnished  by  Minor,  and  that  after 
they  were  drawn  he  signed  and  sealed  them, 
and  that  Minor  took  them  off,  promising  to 
bring  the  parties  before  him  before  they  were 
taken  out  of  his  office,  but  never  did  it  This 
transaction  tended  to  show  that  Minor  was 
endeavoring  to  shut  off  the  testimony  of  Har- 
ris and  Da  Costa  connecting  him  with  the 
alleged  crime,  and  was  competent 

The  third  assignment  is  based  on  the  re- 
fusal of  the  court  to  strike  the  answer  of  a 
state  witness,  John  O'Neill,  to  the  following 
question:  "Does  it  look  like  it?" — the  answer 
being:  "Yes;  to  the  best  of  my  knowledge, 
it  is  the  case  that  I  received  at  the  time." 
So  far  as  we  can  gather  from  the  evidence, 
the  case  referred  to  was  either  a  box  which 
was  exhibited  to  the  jury  In  which  the  silks 
alleged  to  have  been  stolen  were  packed  at 
the  store  of  J.  D.  Horn  Company  to  be  reship- 
ped  to  the  party  in  Georgia  from  whom  it  had 
been  received,  or  another  box  or  case  in 
which  Minor  caused  Harris  to  place  Irish  po- 
tatoes and  sacks  hereafter  referred  to.  Mr. 
Horn,  the  president  of  the  company,  had  di- 
rected that  the  silk  be  returned.  It  seems 
to  have  been  packed  in  a  box  or  case  for  that 
purpose,  and  after  it  was  packed  the  evidence 
tends  to  show  it  was  taken  out  by  the  accus- 
ed and  the  box  filled  with  Irish  potatoes  and 
old  sacks  and  reshlpped  by  him  to  the  party 
in  Georgia  as  containing  silk.  The  object  of 
the  question  was  to  Identify  the  box,  for 
which  O'Neill,  as  railroad  agent  had  receip- 
ted as  containing  silk.  Granting  that  the  wit- 
ness could  not  swear  positively  to  the  identi- 
ty of  the  box  or  case,  we  know  of  no  rule  of 
law  which  makes  the  opinion  of  the  witness 
inadmissible.  It  was  at  least  pertinent  and 
relevant  and  the  value  of  his  opinion  was  a 
question  for  the  jury.  Dupuls  v.  Thompson, 
16  Fla.  69,  text  73.  See,  also,  Jordan  v.  State, 
50  Fla.  94,  89  South.  155;  Alford  r.  State, 
47  Fla.  1,  36  South.  436. 

Assignments  from  the  fourth  to  the  eighth, 
Inclusive,  are  based  on  the  refusal  of  the  trial 
judge  to  give  certain  Instructions  requested 
by  the  defendant  based  on  the  theory  that 
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the  defendant,  Minor,  at  the  time  of  the  alleg- 
ed larceny,  was  the  general  manager  of  the 
J.  D.  Horn  store,  and  as  such  had  charge  and 
possession  of  the  silks  In  question,  and  that 
in  taking  them  he  committed  no  trespass,  and 
therefore  was  not  guilty  of  larceny.  If  the 
offense  was  embezzlement,  it  is  contended 
there  should  have  been  no  conviction  of  lar- 
ceny. This  contention  requires  a  close  ex- 
amination of  the  evidence  and  the  law  appli- 
cable thereto.  The  evidence  shows  that  in 
January,  1907,  when  the  alleged  larceny  was 
committed,  the  accused  Minor  was  in  the  em- 
ployment of  the  J.  D.  Horn  Company  as  man- 
ager of  their  mercantile  establishment  in 
Jacksonville.  According  to  the  testimony  of 
J.  D.  Horn,  the  president,  he  had  general  su- 
pervision of  the  business,  keeping  the  stocks 
up,  looking  after  the  sales  people,  advertis- 
ing, and  such  duties  as  would  naturally  come 
under  the  head  of  the  management  of  a  busi- 
ness of  that  kind.  The  president,  Mr.  Horn, 
had  general  supervision  of  the  whole  busi- 
ness. Minor  had  not  been  given  authority  to 
sell  goods  himself,  or  pack  them  up.  He  had 
authority  to  fix  prices  for  the  sales  people, 
who  did  the  selling  and  packing.  As  to  Mi- 
nor's relation  to  the  silk  In  question  the  evi- 
dence of  Mr.  Horn  is  that  H.  G.  Jones  was  an 
employ6  of  the  company,  and  had  charge  of 
the  silk  and  dress  goods  department  The 
silks  when  received  were  checked  by  Jones. 
Mr.  Horn  saw  and  examined  them  in  Jones' 
department,  and  did  not  like  them.  He  or- 
dered Mr.  Jones  to  return  them  to  the  ship- 
per. No  clerk  was  authorized  by  Horn  to  sell 
them.  H.  C.  Jones  testified  that  he  bought 
the  silks  from  the  Gresham  Importing  & 
Commission  Company  from  samples.  He  says 
he  was  instructed  by  Mr.  Horn  to  return 
them  to  the  sender  as  they  were  of  inferior 
quality.  Mr.  Jones  turned  them  over  to  John 
Da  Costa,  who  was  the  shipping  clerk.  John 
Da  Costa  testified  he  was  the  shipping  clerk, 
that  Jones  brought  the  silk  to  him,  and  that 
Minor  told  him  to  have  the  silk  packed  up 
and  ready,  and  he  (Minor)  would  give  him 
(Da  Costa)  orders  where  to  ship  it.  Da  Costa 
says  he  packed  it  up  Saturday  afternoon  in 
a  dry  goods  box  and  Ed.  Harris  helped  him. 
The  silks  were  thus  on  Saturday  afternoon 
segregated  from  the  stock  of  goods,  packed 
up  with  special  orders  from  Mr.  Horn  that 
they  be  returned  to  the  company  from  which 
they  had  been  received.  Ed.  Harris  testified 
that  the  silks  were  packed  up  on  Saturday 
afternoon  and  placed  on  the  elevator,  and 
that  on  Monday  or  Tuesday  Minor  told  him 
he  was  not  going  to  ship  the  silks,  and  direct- 
ed him  to  buy  a  half  dollar's  worth  of  Irish 
potatoes  and  to  get  some  bags  and  bring  them 
into  the  warehouse  and  required  him  to  make 
a  box  to  ship  them  in,  saying  he  was  going  to 
send  that  box  where  the  silk  was  to  go.  Mi- 
nor put  the  Irish  potatoes  and  old  sacks  in  the 
box.  It  was  left  there  that  day,  and  he  did 
not  see  it  any  more  until  he  identified  it  in 


the  courtroom.  Ed.  Harris,  by  Minor's  direc- 
tion, carried  the  box  containing  the  silk  to 
the  business  place  of  a  Mr.  Af  termore  on  the 
day  before  the  box  containing  the  potatoes, 
sacks,  etc.,  was  nailed  up.  David  Af  termore 
testified  that  he  was  a  dealer  in  ladies  ready- 
made  clothes,  and  his  place  of  business  was 
617  West  Bay  Street,  Jacksonville;  that  he 
knew  the  accused,  D.  A.  Minor;  that  in  Jan- 
uary, 1907,  he  had  some  dealing  with  Minor 
in  reference  to  some  silk.  Minor  asked  him 
if  he  would  like  to  have  some  silk,  and  he 
told  Minor  If  his  goods  were  such  that  he 
could  use  them  for  manufacturing  he  might 
buy  them,  if  the  price  was  cheap  enough. 
Minor  sent  the  silks  to  him  In  a  box.  He  ex- 
amined them,  and  they  did  not  suit  him.  He 
called  Minor  up  and  told  him  to  send  for 
them.  Minor  sent  two  trunks  the  next  day 
which  were  locked,  and  then  sent  the  same 
colored  man  that  brought  the  goods  with  the 
keys,'  who  said  he  would  call  for  the  trunks 
in  half  an  hour,  which  he  did.  He  drove  with 
them  towards  the  depot  Ed.  Harris  carried 
the  trunks  to  the  depot  under  orders  from 
Minor,  and  had  them  checked  and  brought 
the  checks  back  and  delivered  them  to  Mi- 
nor. They  were  claim  checks.  He  also  deliv- 
ered the  keys  of  the  trunk  to  Minor.  Ed. 
Harris  got  a  drayman  to  carry  the  trunks  to 
the  depot  What  became  of  the  trunks  and 
their  contents  is  not  shown  by  the  record. 
They  disappeared  from  the  scene.  The  ac- 
cused introduced  no  testimony.  Do  the  fore- 
going undisputed  facts  show  a  case  of  lar- 
ceny or  embezzlement  or  of  either  larceny  or 
embezzlement?' 

It  is  contended  that  the  information  in  this 
case  should  have  been  based  on  section  3311, 
Gen.  St.  1906.   It  reads  as  follows: 

"3311.  (2457.)  Embezzlement  by  officer,  clerk, 
agent  servant  or  member  of  company  or  so- 
ciety.—If  any  officer,  agent  clerk,  servant  or 
member  of  any  Incorporated  company,  or  if 
any  officer,  clerk,  servant  agent  or  member  of 
any  copartnership,  society  or  voluntary  asso- 
ciation, or  If  any  clerk,  agent  or  servant  of 
any  person,  embezzles  or  fraudulently  dis- 
poses of,  or  converts  to  his  own  use,  or  takes 
or  secretes  with  Intent  so  to  do  anything  of 
value  which  has  been  entrusted  to  him,  or  has 
come  Into  his  possession,  care,  custody  or  con- 
trol by  reason  of  his  office,  employment  or 
membership,  he  shall  be  punished  as  if  he  had 
been  convicted  of  larceny." 

In  2  Bishop's  New  Crlm.  Law,  g  828,  it  is 
said:  "According  to  a  doctrine  brought  to 
view  in  our  first  volume  (see,  also,  Bishop 
on  Statutory  Crimes  [3d  Ed.]  §§  160-164),  if 
embezzlement  is  a  misdemeanor  while  larceny 
is  felony,  the  same  evil  act  cannot  be  both ; 
that  Is,  if  it  is  made  embezzlement  by  the 
statute,  as  Interpreted  by  the  courts,  it  cannot 
thereafter  be  a  larceny,  whatever  it  was  be- 
fore, or,  if  it  is  still  a  larceny,  it  cannot  also 
be  embezzlement.  But  where  both  crimes 
are  of  the  same  grade,  it  accords  with  ea- 
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tablished  principles  to  hold  that,  if  an  act  is 
sufficiently  covered  by  the  terms  of  the  stat- 
ute, it  Is  embezzlement,  while  still,  If  be- 
fore the  statute  came  It  was  larceny,  it  re- 
mains such,  and  It  may  be  indicted  as  the 
one  or  the  other  at  the  election  of  the  prose- 
cutor." A  statute  which  is  supplementary 
to  the  common  law  does  not  displace  that 
law  any  further  than  is  clearly  necessary. 
The  statute  is  in  general  considered  as  merely 
cumulative,  unless  the  rights  or  remedies 
which  it  creates  are  expressly  made  exclu- 
sive, or  unless  the  statute  is  inconsistent  with 
the  common  law.  Black  on  Interpretation  of 
Laws,  234,  235 ;  1  Kent's  Com.  (13th  Ed.)  bot- 
tom pp.  551,  552.  In  Rex  v.  Carlile,  3  B.  & 
A.  1G1  (5  E.  C.  L.  249),  Abbott,  C.  J.,  in  the 
course  of  his  opinion,  says:  "And  the  rule 
laid  down  by  Lord  Mansfield  in  Rex  v.  Rob- 
inson, Burr,  709,  is  this:  That  where  a  stat- 
ute creates  a  new  offense  by  prohibiting  and 
making  unlawful  anything  which  was  law- 
ful before,  and  appoints  a  specific  remedy 
against  such  new  offense  (not  antecedently 
unlawful)  by  a  particular  sanction  and  par- 
ticular method  of  proceeding,  that  particular 
method  of  proceeding  must  be  pursued,  and 
no  other.  .But  where  the  offense  was  antece- 
dently punishable  by  a  common-law  proceed- 
ing, and  a  statute  prescribes  a  particular 
remedy  by  a  summary  proceeding,  there  ei- 
ther method  may  be  pursued,  and  the  prose- 
cutor is  at  liberty  to  proceed  either  at  com- 
mon law  or  In  the  method  prescribed  by  the 
statute,  because  there  the  sanction  is  cumula- 
tive, and  does  not  exclude  the  common-law 
punishment  *  *  *  If  a  statute  makes 
that  felony  which  was  a  misdemeanor  at  the 
common  law,  we  know  that  the  misdemeanor 
is  merged  in  the  felony,  and  it  cannot  be  pro- 
ceeded upon  as  a  misdemeanor  afterwards; 
but  I  believe  many  instances  will  be  found 
in  which  prosecutions  at  the  common  law  are 
constantly  carried  on  against  certain  of- 
fenses, although  there  are  statutes  enact- 
ing particular  punishments  for  those  of- 
fenses, and  providing  that  a  particular  course 
of  proceeding  shall  be  adopted,  in  order  to 
bring  them  within  their  operations.  I  take 
the  principle  to  be  perfectly  clear  and  to 
have  been  long  established." 

Bayley,  J.,  in  commenting  on  Rex  v.  Rob- 
inson, among  other  things  said:  "If,  how- 
ever, the  class  and  character  of  an  offense  be 
varied,  as,  for  instance,  if  from  a  misdemean- 
or it  be  made  a  felony,  the  case  is  widely  dif- 
ferent." Best,  J.,  said:  "It  has  long  been 
a  settled  maxim  that  neither  the  provisions 
of  the  common  law  or  statute  law  are  abro- 
gated but  by  the  express  words  of  an  act  of 
Parliament,  or  by  subsequent  enactments  so 
inconsistent  with  the  previous  law  as  to  raise 
a  necessary  Implication  that  the  Legislature 
intended  It  should  be  altered." 

In  2  Bishop's  New  Crim.  Law,  f  329.  it  Is 
said  that  in  some  cases  these  distinctions 
have  been  overlooked.  In  larceny  It  is  es- 
sential that  there  should  be  a  trespass  to 


constitute  the  offense,  and  It  was  to  meet 
cases  in  which  clerks  and  servants  convert- 
ed property  to  their  own  use,  which  came 
into  their  possession  by  virtue  of  their  em- 
ployment from  other  persons  than  their  em- 
ployers, and  which  cases  were  not  regard- 
ed as  larceny  that  the  original  statutes  creat- 
ing the  offense  of  embezzlement  were  passed. 
Id.  8§  318,  365.  Such  statutes  were  for  the 
protection  of  employers  against  the  frauds 
of  those  in  whom  they  confided,  and,  where  no 
confidence  Is  reposed  and  none  is  violated,  the 
offense  Is  not  committed.  Id.  f  352.  To  il- 
lustrate: While,  if  the  thing  embezzled  came 
into  the  servant's  hands  in  the  ordinary 
course  of  his  duty  or  out  of  the  ordinary 
course,  it  came  in  pursuance  of  a  special  di- 
rection from  the  master  to  receive  it,  the  case 
may  be  within  the  statutes;  yet,  if  he  took 
it  without  specific  authority,  and  also  the 
taking  was  not  in  the  line  of  his  service,  the 
result  is  otherwise."  Id.  §  853.  Our  statute, 
however,  Is  very  much  broader  in  its  terms 
than  the  English  statutes  commented  upon 
by  Bishop,  and  embraces  the  embezzling  of 
any  property  with  which  the  agent,  clerk,  or 
servant  has  been  "intrusted,"  or  which  has 
come  Into  his  "possession,  care,  custody,  or 
control  by  reason  of  his  employment"  Courts 
in  construing  these  statutes  distinguish  be- 
tween the  custody  and  possession  of  prop- 
erty by  a  clerk,  servant  or  agent  A  clerk, 
servant,  or  agent  who  appropriates  property 
of  which  he  simply  had  the  custody,  as  dis- 
tinguished from  the  possession,  is  guilty  of 
larceny  at  common  law;  while,  if  he  had 
possession,  as  distinguished  from  the  posses- 
sion of  the  master,  he  is  guilty  of  embezzle- 
ment. 2  Russell  on  Crimes  (9th  Ed.)  pp.  192, 
193,  lb*;  15  Cyc.  493,  and  cases  cited  in  note 
12. 

In  Commonwealth  v.  Berry,  99  Mass.  428, 
96  Am.  Dec.  767,  It  Is  held:  "If  the  goods 
of  a  master  fraudulently  appropriated  by 
his  servant  were  at  the  time  of  such  appro- 
priation in  the  actual  or  constructive  posses- 
sion of  the  master,  although  in  the  custody 
of  the  servant  the  crime  is  larceny" — and  in 
the  opinion  it  Is  saia:  "The  distinction  is 
between  custody  and  possession.  A  servant 
who  receives  from  his  master  goods  or  money 
to  use  for  a  specific  purpose  has  the  custody 
of  them,  but  the  ix>S8ession  remains  in  the 
master."  4  Blackstone's  Com.  (Hammond) 
p.  292.  See,  also,  note  In  State  v.  Homes,  57 
Am.  Dec.  284  ;  Commonwealth  v.  Ryan,  155 
Mass.  523,  30  N.  E.  364,  15  L.  R.  A.  317,  31 
Am.  St.  Rep.  560;  Powell  v.  State,  34  Ark. 
693 ;  Walker  v.  Commonwealth,  8  Leigh  (Va.) 
743;  Cobletz  v.  State,  36  Tex.  353.  Our  stat- 
ute defining  embezzlement  covers  several  acts 
on  the  part  of  servants,  agents,  and  clerks 
which  were  larceny  at  common  law;  as,  for 
Instance,  where  property  Is  fraudulently  ap- 
propriated by  a  clerk,  servant,  or  agent  which 
may  be  In  his  custody,  as  distinguished  from 
his  possession.  As  to  such  cases  the  writer 
thinks  the  principle  laid  down  by  Bishop  and 
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heretofore  quoted  should  be  applied;  viz., 
that  the  prosecutor  should  be  allowed  to  elect 
whether  he  will  prosecute  for  larceny  or  em- 
bezzlement, as  the  punishment  for  both  of- 
fenses is  the  same.  The  principle,  I  think,  is 
sound,  and  moreover  it  is  the  only  way  to 
meet  such  cases  in  the  appellate  court  when 
the  contention  Is  made  that  one  convicted  of 
larceny  should  have  been  convicted  of  em- 
bezzlement, and  vice  versa.  See  opinion  of 
Justice  Holmes  in  Commonwealth  v.  Ryan, 
supra. 

While  the  majority  of  the  court  do  not 
dissent  from  this  view,  they  are  of  the  opin- 
ion that  it  is  not  necessary  at  this  time  un- 
der the  facts  of  this  case  to  decide  it,  be- 
cause they  think  that  the  proofs  show  that 
the  defendant,  Minor,  was  not  In  contempla- 
tion of  law  either  in  the  custody  or  posses- 
sion of  the  goods  In  such  sort  as  to  make 
his  clandestine  appropriation  thereof  to  his 
own  use  embezzlement  under  our  statutes 
but  nothing  more  than  larceny.  The  majori- 
ty of  the  court  are  of  opinion  that  the  proofs 
show  that  J.  D.  Horn,  the  president  of  the 
corporate  owner  of  the  goods,  was  there  in 
personal  charge  of  the  store  and  in  the  legal 
custody  and  possession  of  all  the  goods  con- 
tained therein,  and  that  the  defendant,  Mi- 
nor, though  general  executive  manager  of 
the  business,  was  nothing  more  than  an  em- 
ploye" under  him,  and  that  the  proofs  fur- 
ther show  that  the  particular  goods  in  ques- 
tion in  this  case  were  not  either  actually  or 
constructively  In  the  defendant's  custody  or 
I>osses8lon,  but  were  placed  by  the  president 
of  the  corporate  owner  in  the  personal  cus- 
tody and  possession  of  another  employe  to 
he  packed  and  shipped;  that  while  the  de- 
fendant. Minor,  as  general  executive  mana- 
ger, had  at  all  times  full  access  to  all  the 
poods  In  the  store,  yet  that  such  access  to 
them  did  not  constitute  him  in  law  either 
the  custodian  or  possessor  of  these  goods. 
For  these  reasons,  in  which  the  writer  of 
this  opinion  does  not  fully  concur,  the  ma- 
jority of  the  court  are  of  the  opinion  that  them 
charge  of  larceny  was  properly  made  out 
It  follows  that  the  court  did  not  err  In  re- 
fusing Instructions  based  on  the  theory  that 
the  case  was  one  of  embezzlement,  and  not 
larceny. 

The  remaining  assignments,  except  the 
last,  are  based  on  the  refusal  of  the  court  to 
give  instructions  to  the  effect  that  the  evi- 
dence was  circumstantial  alone.  Much  of 
the  evidence  was  of  the  most  positive  char- 
acter, especially  portions  of  the  testimony  of 
Ed.  Harris,  and  therefore  the  instructions 
requested  were  Inappropriate. 

The  last  assignment  is  that  the  court  err- 
ed m  overruling  defendant's  motion  for  a 
new  trial.  The  only  contention  raised  under 
this  assignment  which  has  not  been  consid- 
ered Is  that  the  verdict  was  contrary  to  the 
evidence,  and  In  this  connection  it  is  urged 
that  there  is  no  Identification  of  the  silks  in 
the  trunks  (alluding  doubtless  to  the  trunks 


in  which  Aftermore  put  the  silks  at  Minor's 
request)  with  the  silk  that  Minor  was  di- 
rected to  return  to  the  shipper.  We  have 
been  unable  to  find  in  the  record  any  evi- 
dence that  Minor  was  ever  directed  to  return 
the  silks  to  the  shipper.  Mr.  Horn,  the  pres- 
ident of  the  company,  directed  Jones  to  re- 
turn them,  but  it  does  not  appear  that  he 
ever  directed  Minor.  Jones  delivered  them 
to  the  shipping  clerk,  Da  Costa,  and  Da  Costa 
and  Ed  Harris  packed  them  In  a  box. 
Granting,  however,  that  Minor  was  specially 
directed  to  return  the  goods  to  the  shipper, 
he  could  only  have  had  a  special  custody  of 
them  for  that  purpose,  and,  under  the  rule 
we  have  laid  down,  his  fraudulently  appro- 
priating them  would  be  larceny,  for  the  pos- 
session was  not  in  Minor,  but  the  owner, 
which  was  the  corporation.  After  these  silks 
were  packed  in  the  box  by  Ed.  Harris  and 
Da  Costa  the  box  containing  them  was  sent 
by  Minor  to  Aftermore  for  the  purpose  of 
being  sold  to  Aftermore.  Aftermore  is  some- 
what hazy  in  his  description  of  the  silk,  but 
there  Is  no  doubt  that  the  box  when  he  re- 
ceived it  contained  silk,  and  there  is  noth- 
ing to  raise  any  presumption  that  It  was  not 
the  same  silk  put  into  the  box  by  Da  Costa 
and  Ed.  Harris.  There  is  no  doubt  that  the 
silk  sent  by  Minor  In  the  box  to  Aftermore 
was,  when  rejected,  placed  by  him  into  two 
trunks  which  Minor  had  sent  Aftermore  for 
the  purpose,  and  that  these  trunks  were  tak- 
en to  the  depot  by  Minor's  direction,  and 
checks  for  them  obtained  by  Minor.  We 
think  this  evidence  sufficiently  connects  Mi- 
nor with  the  larceny  of  the  silks  which  were 
placed  In  the  box  to  be  returned  to  the  ship- 
per, and  that  the  evidence  as  a  whole  sus- 
tains the  verdict. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

All  concur. 


(121  La.) 
No.  16,997. 
DAVIS  v.  KENEFICK,  HAMMOND  & 
QUIGLEY  CONST.  CO. 
In  re  DAVIS. 
(Supreme  Court  of  Louisiana.   April  13,  1908.) 

Corporations — Foreign  Cobpobations— Ac- 
tions—Venue. 

Act  No.  54,  p.  133,  of  1904,  makes  it  the 
duty  of  every  foreign  corporation  doing  business 
in  Louisiana  to  file  in  the  office  of  the  Secretary 
of  State  a  written  declaration  setting  forth  and 
containing  the  place  or  locality  of  its  domicile, 
the  place  or  places  in  the  state  where  it  is  doing 
business,  and  the  name  of  its  agent  or  agents  or 
other  officers  upon  whom  process  shall  be  serv- 
ed, and  declares  that  whenever  any  such  corpo- 
ration shall  do  any  business  whatever  in  this 
state  without  having  complied  with  the  require- 
ments of  the  statute  it  may  be  sued  for  any 
legal  cause  of  action  in  any  parish  of  the  state 
where  it  may  do  business.  The  defendant  com- 
pany filed  a  written  declaration,  in  which  it 
declared  St.  Landry  to  be  its  Louisiana  domicile 
and  John  Francis  its  agent  to  accept  service 
of  process,  but  failed  to  mention  the  places  in  the 
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state  where  it  was  doing  business.  While  mat- 
ters were  in  that  situation  it  transacted  busi- 
ness in  Calcasieu  parish  with  the  plaintiff,  who 
sued  it  in  that  parish  for  a  debt  alleged  to  have 
been  there  created  by  him.  Defendant  pleaded 
to  the  jurisdiction  of  that  court,  and  that  ex- 
ception was  sustained.  Held  error.  The  Gen- 
eral Assembly  having  made  the  failure  of  a  cor- 
poration to  comply  with  the  requirements  of  the 
act  carry  with  it  as  a  consequence  a  liability  to 
be  sued  in  any  parish  where  it  does  business, 
the  courts  are  bound  to  give  effect  to  that  stat- 
ute. Defendant  is  not  relieved  from  the  con- 
sequences of  failure  by  complying  later  with 
the  requirements  of  the  statute. 
(Syllabus  by  the  Court.) 

Action  by  Henry  M.  Davis  against  the  Ken- 
eflck,  Hammond  &  Quigley  Construction  Com- 
pany. Judgment  for  defendant.  On  appeal 
to  the  Court  of  Appeal,  a  judgment  was  af- 
firmed, and  plaintiff  applies  for  certiorari  or 
writ  of  review.  Judgment  of  the  Court  of 
Appeal  reversed. 

McCoy.  Moss  &  Knox,  for  applicant.  Pujo, 
Moss  &  Sugar,  for  respondent 

NICHOLLS,  J.  On  the  24th  of  April,  1907, 
the  plaintiff  filed  a  petition  in  the  district 
court  for  the  parish  of  Calcasieu,  In  which  he 
alleged  that  the  defendant  company,  organ- 
ized under  the  laws  of  the  state  of  Missouri 
and  having  its  domicile  in  that  state,  was 
personally  Indebted  to  him  In  an  amount  nam- 
ed for  a  cause  stated ;  that  said  company  re- 
sided out  of  the  state  of  Louisiana,  but  had 
considerable  property  in  the  state  of  Louis- 
iana and  parish  of  Calcasieu;  that  he  was 
entitled  to  a  writ  of  attachment  directed  to 
the  sheriff  of  the  parish  of  Calcasieu,  com- 
manding him  to  take  into  his  possession  and 
under  his  control  all  the  goods,  rights,  mon- 
eys, and  credits  of  the  corporation,  and  bold 
the  same  until  further  orders  of  the  court; 
that  the  Colorado  Southern,  New  Orleans  & 
Pacific  Railroad  Company,  domiciled  in  the 
city  of  New  Orleans,  had  in  its  hands,  or  un- 
der its  control,  certain  moneys,  rights,  and 
credits  belonging  to  the  defendant  corpora- 
tion ;  that  plaintiff  was  entitled  to  have  gar- 
nishee process  Issued  against  said  company, 
and  it  ordered  to  answer  certain  Interroga- 
tories annexed;  that,  the  defendant  corpora- 
tion being  a  nonresident  of  the  state,  it  was 
necessary  that  a  curator  be  appointed,  upon 
whom  citation,  notice  of  seizure,  and  all  other 
legal  process  whatever  incident  to  or  in  con- 
nection with  the  suit  might  be  served.  In 
view  of  the  premises,  plaintiff  prayed  for  the 
appointment  of  such  curator,  upon  whom  ci- 
tation, notice  of  seizure,  and  all  other  legal 
process  be  served ;  that  a  writ  of  attachment 
Issue  to  the  sheriff  of  Calcasieu  parish,  direct- 
ing him  to  seize  and  take  into  his  possession, 
and  hold  until  further  orders  of  the  court,  all 
the  property,  moneys,  rights,  and  credits  In 
that  parish  belonging  to  the  defendant;  that 
the  Colorado  Southern  Railroad  be  made  a  gar- 
nishee and  ordered  to  answer  interrogatories 
annexed ;  that  the  company  and  the  Colora- 
Southern  be  cited ;  that  there  be  judgment 


maintaining  the  writ  of  attachment,  and  mak- 
ing it  executory  against  the  property  attach- 
ment ;  that  plaintiff  recover  Judgment  against 
the  defendant  and  the  garnishee  for  the 
amount  of  the  Indebtedness  claimed. 

The  district  court  appointed  J.  D.  Moss  as 
curator  ad  hoc  to  represent  the  defendant 
company,  and  that  citation,  notices  of  seizure, 
and  all  other  legal  process  be  served  upon 
him.  It  ordered  a  writ  of  attachment  to  is- 
sue as  prayed  for,  and  that  the  Colorado 
Southern  be  made  a  garnishee  and  answer 
the  interrogatories  annexed  to  the  petition. 

On  the  same  day  a  citation  issued  to  the 
defendant  company,  absentee,  and  was  plac- 
ed in  the  hands  of  the  sheriff,  who  returned 
that  he  had  served  the  same  by  pasting  copies 
on  the  door  of  the  courthouse  of  the  parish 
of  Calcasieu. 

On  the  26th  of  April  a  citation  issued,  di- 
rected to  the  defendant  company,  absentee, 
represented  by  C.  D.  Moss,  curator  ad  hoc, 
and  was  placed  in  the  hands  of  the  sheriff, 
who  made  return  that  he  had  on  the  same 
day  made  service  of  the  same  upon  C.  D. 
Moss,  curator  ad  hoc,  in  person. 

On  the  13th  of  June  citation  issued  to  the 
defendant  company,  represented  by  John 
Francis,  agent,  and  was  placed  in  the  hands 
of  the  sheriff,  who  returned  that  after  dili- 
gent search  he  was  unable  to  find  the  said 
agent. 

Citation  Issued,  with  interrogatories,  and 
was  served  upon  the  garnishee,  the  Colorado 
Southern  Railroad. 

A  writ  of  attachment,  under  orders  of  the 
court,  issued  as  prayed  for,  and  was  executed 
by  seizure  of  certain  property  of  the  defend- 
ant company  in  the  parish  of  Calcasieu. 

The  defendant,  appearing  solely  for  that 
purpose,  excepted  to  the  citation  attempted  to 
be  made  upon  It,  and  to  take  service  thereof 
(reserving  the  right  to  except  to  the  jurisdic- 
tion of  the  court),  for  the  reason  that  long 
prior  to  the  institution  of  the  suit  it  had  com- 
plied with  the  laws  of  the  state  by  designat- 
ing Opelousas,  St.  Landry  parish,  as  its  legal 
domicile,  and  John  Francis,  of  that  parish,  as 
its  agent  for  service  of  process,  all  of  which 
was  of  record  as  required  by  law  in  the  office 
oi  the  Secretary  of  State  at  Baton  liouge  pri- 
or to  and  at  the  time  of  the  institution  of  the 
suit;  that  the  attempted  service  made  upon 
C.  D.  Moss  was  illegal,  null,  and  void,  as 
wen  as  his  appointment  as  curator  ad  hoc; 
that  the  suit  should  be  dismissed  for  want  of 
proper  citation,  and  the  writ  of  attachment 
sued  out  dissolved.  It  prayed  that  it  be  per- 
mitted to  verify  the  averments  of  the  peti- 
tion, that  the  exception  to  the  citation  and 
service  thereof  be  sustained,  and  the  writ  of 
attachment  be  dissolved. 

Subsequent  to  filing  this  exception,  defend- 
ant, under  reservation  of  the  same,  excepted 
to  the  jurisdiction  of  the  court  for  the  same 
reasons  it  had  assigned  for  contesting  the  ci- 
tation.  It  later  amended  this  exception,  de- 
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daring  that  on  the  29th  of  June  It  bad  chang- 
ed its  domicile  in  Louisiana  to  the  city  of 
Baton  Rouge,  in  the  parish  of  East  Baton 
Ronge,  and  appointed  Thomas  J.  Kernan,  of 
that  city,  as  its  agent.  Instead  of  Joseph 
Francis,  as  would  appear  from  the  certificate 
of  the  Secretary  of  State,  which  it  annexed. 

On  October  14th  defendant's  exception  for 
want  of  citation  was  overruled,  and  plaintiff 
ordered  to  make  another  effort  to  cite  the 
agent  of  the  defendant  On  October  31st  de- 
fendant's exception  to  the  Jurisdiction  was 
sustained  by  the  court,  and  the  writ  of  at- 
tachment dissolved. 

On  the  trial  of  the  exception  to  the  juris- 
diction, the  defendant  offered  a  copy  of  the 
declaration  filed  by  it  in  the  office  of  the  Sec- 
retary of  State,  certified  to  by  that  officer  on 
the  19th  of  February,  1908,  as  being  then  of 
record  in  his  office  which  was  as  follows: 

"Comes  now  the  Kenefick,  Hammond  &  Quig- 
ley  Construction  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Missouri,  and  for  the 
purpose  of  doing  business  in  the  state  of  Loui- 
siana makes  this  declaration: 

"The  domicile  of  the  Kenefick,  Hammond  & 
Quigley  Construction  Company  is  Kansas  City, 
Jackson  county. 

"The  domicile  of  said  corporation  in  the  state 
of  Louisiana  shall  be  at  Opelousas,  in  the  parish 
of  St.  Landry. 

"Said  corporation  has  appointed  and  desig- 
nated John  Francis,  of  the  city  of  Opelousas, 
in  the  parish  of  St  Landry,  as  its  officer  and 
agent  upon  whom  service  of  process  shall  be 
made." 

It  also  introduced  In  evidence  a  certificate  of 
the  Secretary  of  State,  under  date  of  the  15th 
of  July,  1907,  certifying  to  the  recording  in 
that  office  of  the  procuration  acknowledgment 
of  the  signatures  and  copy  of  resolution  of 
the  board  of  directors  of  the  Kenefick,  Ham- 
mond &  Quigley  Construction  Company,  of 
the  city  of  Kansas  City,  Mo.,  to  Thomas  J. 
Kernan,  of  the  city  of  Baton  Rouge.  The 
declaration  of  the  company  so  filed  and  re- 
corded reads  as  follows: 

"Know  all  men  by  these  presents,  that  the  Kene- 
fick, Hammond  &  Quigley  Construction  Compa- 
ny, of  Kansas  City,  in  the  state  of  Missouri,  do- 
ing business  in  the  state  of  Louisiana,  in  con- 
formity with  the  laws  thereof  does,  pursuant  to 
the  laws  of  said  state,  hereby  make  Its  written 
declaration  that  the  place  or  locality  of  its 
domicile  is  Kansas  City,  Missouri,  and  for 
Louisiana,  Baton  Rouge  (formerly  Opelousas) ; 
that  it  is  doing  business  at  the  following  places 
in  the  state  of  Louisiana,  to  wit:  In  the  par- 
ishes of  East  Baton  Rouge,  West  Baton  Rouge, 
Fointe  Coupee,  St.  Landry.  Acadia,  and  Cal- 
casieu— and  that  it  does  hereby  make,  constitute, 
and  appoint  Thomas  J.  Kernan,  of  the  city  of 
Baton  Rouge,  parish  of  Bast  Baton  Rouge  (now 
substituted  for  John  Francis),  its  true  and  law- 
ful attorney  in  and  for  the  state  of  Louisiana, 
on  whom  all  process  of  law,  whether  mesne  or 
final,  against  said  company,  may  be  served  in 
any  action  or  special  proceedings  against  said 
company  in  the  state  of  Louisiana,  subject  to 
and  in  accordance  with  all  the  provisions  and 
statutes  and  laws  of  said  state  of  Louisiana 
now  in  force,  and  such  other  acts  as  may  be 
hereafter  passed  amendatory  thereof  and  supple- 
mentary thereto,  and  the  said  attorney  is  here- 
by duly  authorized  and  empowered  as  the  agent 
of  said  company  to  receive  and  accept  service 


of  process  in  all  cases  as  provided  for  by  the 
laws  of  the  state  of  Louisiana,  and  such  service 
shall  be  deemed  valid  personal  service  and  bind- 
ing upon  this  company,  agreeably  to  article  264 
of  the  Constitution  of  Louisiana,  and  in  com- 
pliance with  act  No.  54  of  1904.  This  appoint- 
ment is  to  continue  in  force  for  the  period  of 
time  and  in  the  manner  provided  for  by  the 
statutes  of  the  state  of  Louisiana,  and  until 
another  attorney  shall  be  duly  and  regularly  sub- 
stituted." 

Plaintiff  appealed  to  the  Court  of  Appeal. 
That  court  affirmed  the  judgment  appealed 
from,  and  on  application  by  him  to  this  court 
the  cause  has  been  brought  before  this  court 
under  certiorari  or  writ  of  review. 

Article  264  of  the  Constitution  of  1898 
reads  as  follows: 

"No  domestic  or  foreign  corporation  shall  do 
any  business  in  this  state  without  having  one 
or  more  known  places  of  business  and  an  author- 
ized agent  or  agents  in  the  state  upon  whom 
process  may  be  served." 

In  1904  the  General  Assembly  of  Louisiana 
enacted  a  statute  (Act  No.  54,  p.  133,  of  the 
session  of  that  year)  entitled  "An  act  to  car- 
ry into  effect  article  264  of  the  Constitution 
of  1898  In  respect  to  foreign  corporations  do- 
ing business  In  this  state,"  by  the  third  sec- 
tion of  which  statute  all  laws  or  parts  of 
laws  in  conflict  with  it  are  repealed. 

The  first  and  second  sections  of  the  stat- 
ute read  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Louisiana,  that  it  shall 
be  the  duty  of  every  foreign  corporation  doing 
any  business  in  this  state  to  file  in  the  office  of 
the  Secretary  of  State  a  written  declaration  set- 
ting forth  and  containing  the  place  or  locality  of 
its  domicile,  the  place  or  places  In  the  state 
where  it  is  doing  business,  and  the  name  of  its 
scent  or  agents  or  other  officer  in  this  state  upon 
whom  process  may  be  served. 

"Sec.  2.  Be  it  further  enacted,  etc.,  that  when- 
ever any  such  corporation  shall  do  any  business 
of  any  nature  whatever  in  this  state  without 
having  complied  with  the  requirements  of  section 
1  of  this  act,  it  may  be  sued  for  any  legal  cause 
of  action  in  any  parish  of  the  state  where  it 
may  do  business,  and  service  of  process  in  such 
suit  may  be  made  upon  the  Secretary  of  State 
the  same  and  with  the  same  validity  as  if  such 
corporation  had  been  personally  served." 

It  is  claimed  by  the  plaintiff  that  the  de- 
fendant company  did  not  comply  with  the 
provisions  of  this  statute,  and  as  a  result 
it  was  "suable"  for  any  legal  cause  of  ac- 
tion in  any  of  the  parishes  of  the  atate  where 
it  may  do  business.  Such  failure  of  compli- 
ance is  made  to  rest  upon  the  fact  that  in  the 
declaration  made  and  submitted  to  the  Sec- 
retary of  State,  and  by  him  filed  on  the 
19th  of  February,  1906,  it  did  not  state  "the 
place  or  places  in  the  state  where  It  was  do- 
ing business." 

It  is  disclosed  by  the  record  that  the  de- 
fendant company  complied  with  the  obliga- 
tion thrown  upon  it  by  article  264  of  1898, 
and  Act  No.  54,  p.  133,  of  1904,  of  filing  in 
the  office  of  the  Secretary  of  State  at  Baton 
Rouge  two  written  declarations  setting  forth 
and  containing  the  place  or  locality  of  its 
domicile  and  the  name  of  an  agent  in  this 
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state  upon  whom  service  might  be  made — 
the  first  of  said  declarations  baying  been 
filed  In  the  office  of  the  Secretary  of  State 
on  the  19th  of  February,  1906,  declaring  Its 
domicile  to  be  at  Opelousas,  In  the  parish  of 
St  Landry,  and  John  Francis,  of  that  parish, 
to  be  Its  agent ;  the  second  being  filed  in  the 
office  of  the  Secretary  of  State  on  the  15th  of 
July,  1907,  declaring  Baton  Rouge  to  be  its 
Louisiana  domicile,  that  it  was  doing  busi- 
ness in  the  parishes  of  East  Baton  Rouge, 
West  Baton  Rouge,  Pointe  Coupee,  St  Lan- 
dry, Acadia,  and  Calcasieu,  and  appointed 
Thomas  J.  Kernan,  of  Baton  Rouge,  as  Its 
agent  In  lieu  of  John  Francis. 

In  the  first  of  these  declarations  the  de- 
fendant company  failed  to  mention  the  place 
or  places  in  the  state  wbere  It  was  doing 
business;  but  In  the  second  declaration  those 
places  were  mentioned.  There  is  no  evi- 
dence in  the  record  showing  that  service  was 
made  upon  either  John  Francis,  or  Thomas 
J.  Kernan,  or  the  Secretary  of  State.  The 
only  service  made  was  through  the  appoint- 
ment of  a  curator  ad  hoc  and  service  upon 
him,  and  by  an  attachment  of  defendant's 
property  and  service  of  citation  upon  defend- 
ant by  posting  of  citation  upon  the  court- 
house door. 

It  is  not  claimed  by  either  side  that  the 
defendant  company  Is  not  legally  doing  busi- 
ness in  the  state  of  Louisiana.  The  plaintiff 
alleged  that  it  transacted  business  with  it 
In  the  parish  of  Calcasieu,  and  that  as  re- 
sulting from  the  contract  made  with  it  came 
under  an  indebtedness  to  him  which  he  is 
entitled  to  have  recognized  and  enforced 
through  the  district  court  for  the  parish  of 
Calcasieu.  It  would  seem  at  first  glance  at 
the  proceedings  that  defendant's  exception 
to  the  citation  claimed  to  have  been  made 
upon  it  was  overruled;  but  such  is  not  the 
fact  The  citation  as  made  was  held  to  be 
Inoperative,  but  plaintiff  was  granted  the 
right  to  renew  his  attempt  to  have  service 
made  on  defendant  What  was  overruled 
was  defendant's  prayer  to  have  the  suit  dis- 
missed under  the  circumstances  then  exist- 
ing. The  parties  went  to  trial  under  that 
condition  of  affairs  upon  defendant's  excep- 
tion to  the  jurisdiction;  defendant  doing  so 
under  reservation  of  his  exception  to  the  cita- 
tion. That  exception  was  sustained,  the  at- 
tachment which  had  issued  was  dissolved, 
and  plaintiffs  suit  was  dismissed  for  want 
of  Jurisdiction  in  the  district  court  for  Cal- 
casieu. 

The  Issue  to  be  passed  upon  Is  the  right  of 
the  plaintiff  to  sue  the  defendant  In  the 
•  parish  of  Calcasieu  to  have  recognized  by 
l>er8onal  Judgment  and  enforced  by  that 
court  the  indebtedness  which  he  claims  to  be 
due  him  by  the  defendant  company.  The 
district  court  and  the  Court  of  Appeal  have 
both  decreed  that  he  had  no  such  right 
There  is  no  question  presently  before  us  as 
to  how  the  defendant  is  to  be  cited  and 
brought  into  that  court  for  the  purposes  of 


this  suit  The  question  Is  whether  the  dis- 
trict court  for  Calcasieu  pariah  has  jurisdic- 
tion to  try  the  cause  at  all  under  the  condi- 
tions shown.  There  can  be  no  doubt  as  mat- 
ters are  brought  before  us,  that  when  the  pe- 
tition In  this  case  was  filed  the  defendant 
had  not  deposited  with  the  Secretary  of  State, 
as  required  by  Act  No.  64,  p.  133,  of  1904, 
a  "written  declaration"  giving  the  place  or 
places  in  which  It  was  doing  business,  and 
that  the  letter  of  the  act  declares  that  when 
it  transacts  business  of  whatever  nature 
without  having  complied  with  the  require- 
ments of  section  1  of  the  act  it  might  be  sued 
for  any  legal  cause  of  action  in  any  parish 
of  the  state  where  it  might  do  business.  Be- 
fore the  defendant  was  actually  cited,  and 
at  the  time  the  exception  to  the  jurisdiction 
was  tried,  defendant  had  remedied  the  omis- 
sion in  the  first  declaration  by  filing  a  sec- 
ond one  in  the  office  of  the  Secretary  of 
State,  containing  all  the  recitals  which  sec- 
tion 1  of  the  act  of  1904  called  for. 

The  statute  does  not  make  the  failure  of 
a  foreign  corporation  to  comply  with  all  of 
its  provisions  carry  with  It  as  a  result  the 
placing  of  the  corporation  in  the  position  of 
one  having  no  domicile  In  the  state  and  one 
having  no  person  in  the  state  upon  whom 
service  or  process  could  be  made,  and  enabling 
any  one  having  a  demand  upon  it  to  bring 
It  into  court  by  attachment  of  its  property 
and  through  the  appointment  of  a  curator  ad 
hoc  upon  whom  service  should  be  made.  The 
attempt  of  the  plaintiff  in  this  case  to  bring 
about  a  citation  to  the  defendant  through 
the  proceeding  it  had  recourse  to  was  doubt- 
less held  insufficient  by  the  trial  court  when 
it  adjudged  that  the  citation  claimed  to  have 
been  so  effected  was  without  force.  The  fil- 
ing by  the  defendant  of  its  first  declaration 
in  the  office  of  the  Secretary  of  State  had  as 
its  effect  the  fixing  of  its  domicile  at  Opelousas 
and  of  constituting  John  Francis  as  its  agent 
to  receive  process.  The  filing  of  the  second 
declaration  had  as  its  result  the  fixing  by  it 
of  a  later  domicile  in  East  Baton  Rouge  and 
a  later  appointment  of  Thomas  J.  Kernan  as 
Its  agent  to  receive  process. 

The  fact  however,  that  defendant  may 
have  had  a  domicile  in  Opelousas  or  Baton 
Rouge,  and  that  it  was  entitled  to  citation 
through  Francis  or  Kernan,  la  not  determina- 
tive of  the  question  as  to  whether  or  not  a 
person  holding  a  claim  against  It  arising  from 
business  transacted  by  it  outside  of  the  parish 
declared  to  be  Its  domicile  Is  not  entitled  to 
sue  it  in  the  parish  where  that  business  was 
transacted,  when  the  corporation  has  failed 
to  mention  in  the  declaration  which  It  has 
filed  In  the  ofllce  of  the  Secretary  of  State 
the  place  or  places  in  which  it  transacts  busi- 
ness, as  the  law  of  1904  required  It  to  do. 

The  right  of  a  corporation  to  be  sued  In 
the  parish  of  its  domicile  is  a  statutory  right 
which  the  Legislature  Is  at  liberty  to  alter  or 
modify. 

That  power  has  been  exercised  In  cases 
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other  than  those  provided  for  by  the  enact- 
ment of  the  statute  of  1904.  For  instance,  a 
corporation  having  its  domicile  In  one  parish 
may  be  sued  for  a  trespass  in  the  parish 
where  the  latter  was  committed. 

The  first  section  of  Act  1904  In  precise  lan- 
guage declares  that,  when  the  requirements 
of  its  first  section  have  not  been  complied 
with,  the  corporation  failing  to  comply  "shall 
be  suable  in  any  parish  of  the  state  where 
it  may  do  business." 

We  cannot  ignore  the  requirement  in  the 
act  that  a  corporation  making  its  declara- 
tion in  the  office  of  the  Secretary  of  State 
must  disclose  the  "place  or  places  where  It 
does  business,"  nor  ignore  (when  that  require- 
ment has  not  been  compiled  with)  the  conse- 
quence attached  by  the  statute  for  such 
failure. 

The  defendant  having  come  under  a  per- 
sonal liability  to  the  plaintiff  for  business 
transacted  by  it  in  the  parish  of  Calcasieu 
when  It  had  not  declared  in  a  written  state- 
ment in  the  office  of  the  Secretary  of  State 
that  it  did  business  in  that  parish,  the  plain- 
tiff, transacting  business  with  it  at  that 
time  and  under  those  conditions,  had  the 
right  to  deal  with  it  on  the  faith  of  Its  hav- 
ing the  right  to  sue  the  defendant  in  the  par- 
ish of  Calcasieu.  Had  the  plaintiff  succeed- 
ed in  point  of  fact  in  citing  the  defendant 
before  it  had  filed  its  second  declaration,  in 
which  omissions  in  the  first  had  been  rem- 
edied, we  do  not  think  it  could  be  claimed 
that  plaintiff's  suit  would  not  bave  been  prop- 
erly brought  In  the  parish  of  Calcasieu.  If 
so.  It  could  not  be  made  to  abate  by  defend- 
ant's showing  that  after  such  suit  had  been 
brought  it  had  supplied  in  a  second  declara- 
tion the  recitals  which  the  law  required 
should  have  been  made  in  the  first  declara- 
tion. 

We  think  that  plaintiff's  right  to  sue  the 
defendant  in  the  parish  of  Calcasieu,  which  it 
bad  acquired  by  reason  of  tbe  defendant's 
having  transacted  business  with  blm  without 
having  prior  thereto  made,  In  its  declara- 
tion filed  in  the  Secretary  of  State's  office, 
mention  of  the  places  where  It  was  doing 
business,  was  not  lost  or  cut  off  by  the  fact 
that  subsequent  to  the  transaction  of  such  busi- 
ness it  made  the  proper  recitals  in  a  later 
declaration.  Its  rights  to  sue  in  the  parish 
of  Calcasieu  on  that  cause  of  action  continued 
for  the  purposes  of  that  suit  Its  right  was 
derived  from  the  fact  that  the  business  with 
defendant  was  transacted  under  circumstan- 
ces authorizing  It  to  sue  defendant  in  the 
parish  of  Calcasieu,  and  was  not  affected  by 
tbe  fact  that  before  plaintiff  could  make  ef- 
fectual citation  upon  the  defendant  the  latter 
had  complied  with  the  requirement 

As  the  record  does  not  disclose  that  the 
defendant  has  as  yet  been  cited,  the  plaintiff 
will  have  to  cite  it 

We  are  constrained  to  reverse  the  judg- 
ments of  the  Court  of  Appeal  and  of  the  dis- 
trict court  dismissing  plaintiff's  suit  and  dis- 
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solving  the  attachment  for  want  of  jurisdic- 
tion In  the  district  court  for  Calcasieu  par- 
ish. Our  decree  will  send  the  cause  back  to 
the  trial  court,  to  be  placed  again  on  Its  dock- 
et (with  the  attachment  reinstated,  but  sub- 
ject to  such  action  on  the  same  as  that  court 
may  hereafter  take)  for  further  proceedings 
according  to  law. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeal  herein 
brought  up  for  review,  and  the  judgment  of 
the  district  court  for  Calcasieu  parish,  which 
that  court  affirmed,  be  and  the  same  are  here- 
by annulled,  avoided,  and  reversed.  It  is 
further  ordered,  adjudged,  and  decreed  that 
plaintiff's  petition  be  and  it  is  hereby  rein- 
stated on  the  docket  of  the  district  court  for 
the  parish  of  Calcasieu,  and  likewise  the 
attachment  which  Issued  in  this  case,  to  be 
there  proceeded  in  and  dealt  with  according 
to  law. 


(121  La.) 
No.  16,824. 
HORN  v.  GRAFFAGNINO  et  al. 
(Supreme  Court  of  Louisiana.  March  16,  1908. 
Rehearing  Denied  April  27,  1908.) 

1.  Specific  Pebjobmancb — Evidence — Admis- 
sibility. 

Mrs.  A.  Graffagnino  and  her  son  Dominick 
owned  in  indivision  a  lot  of  ground  in  the  city 
of  New  Orleans.  On  March  12,  1906.  the  son 
aimed  the  following  writing:  "Received  from 
Mrs.  George  Burch  (plaintiff)  the  sum  of  two 
hundred  dollars  being  deposit  on  account  of  the 
purchase  of  the  property  belonging  to  Mrs.  A. 
Graffagnino.  No.  3524  Camp  street  for  the 
sum  and  price  of  twenty-nine  hundred  and  fifty 
dollars  cash;  purchaser  must  pay  taxes  of 
1906,  and  if  the  act  of  sale  is  not  passed  by  the 
first  of  April  the  purchaser  will  have  all  rents 
due  from  that  date." 

At  that  date  the  property  was  under  lease 
to  one  Neilson,  and  the  plaintiff  (his  mother-in- 
law)  was  living  with  him  on  that  property. 
Claiming  that  the  instrument  evidenced  a  sale 
of  the  property  plaintiff  brought  suit  to  compel 
Mrs.  Graffagnino  and  her  son  to  deliver  title  and 
possession  of  the  property  to  her  upon  payment 
of  the  sum  of  $2,950,  the  purchase  price  there- 
of, less  the  sum  of  $500  to  be  retained  by 
her  for  expenses  to  be  Incurred  in  obtaining  the 
cancellation  of  the  mortgages.  On  the  trial 
plaintiff  sought  to  elicit  from  Mrs.  Graffagnino. 
through  interrogatories  on  facts  and  articles 
propounded  to  her,  that  she  had  authorized  her 
son  to  sign  the  instrument  and  had  consented  to 
the  sale  of  the  property.  Her  counsel  objected 
to  their  being  answered  on  tbe  ground  that  she 
was  in  possession  of  the  property,  and  interrog- 
atories on  facts  and  articles  could  not  under 
such  circumstances  be  propounded,  and  that  a 
mandate  to  sell  real  estate  had  to  be  evidenced 
by  writing.  The  court  sustained  the  objection, 
and  after  trial  rejected  plaintiff's  demand,  and 
she  appealed.  Held,  the  rulings  of  the  court 
were  correct,  and  the  judgment  under  the  plead- 
ings is  affirmed. 

2.  Same—  Sufticixnct  or  Performance  bt 
Plain  Trrr. 

A  party  seeking  to  compel  the  specific  per- 
formance of  an  alleged  contract  of  sale  must 
allege  and  prove  or  at  the  least  tender  exact 
compliance  with  what  he  was  called  on  to  per- 
form under  the  contract  The  relief  asked  must 
be  that  which  is  legally  demandable  by  him  un- 
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der  the  terms  of  the  contract  Satterfield  v. 
Keller,  14  La.  Ann.  606. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  872.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Thomas  C.  W.  Ellis,  Judge. 

Specific  performance  by  Delia  Horn,  widow 
of  George  Burch,  against  Mrs.  Widow  A. 
Graffagnino  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Robert  John  Maloney,  for  appellant.  Guy 
Morville  Hornor,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff  alleged :  That  on 
March  12,  1906,  she  made  a  written  agreement 
to  purchase  the  real  estate  situated  at  No. 
3324  Camp  street,  in  this  city,  for  the  price 
and  sum  of  $2,950,  purchaser  to  pay  taxes  for 
the  year  1906,  and  If  the  act  of  sale  was  not 
passed  by  the  1st  of  April,  1906,  the  purchas- 
er would  be  entitled  to  the  rents  of  the  prop- 
erty from  the  date  of  April  1,  1906,  which 
property  is  described  as  follows,  to  wit: 

"A  certain  lot  of  ground,  together  with  the 
buildings  and  improvements  thereon,  and  all  the 
rights,  ways,  privileges,  servitudes,  and  appur- 
tenances thereunto  belonging,  or  in  any  wise 
appertaining,  situated  in  the  Sixth  district  of 
this  city,  in  the  square  designated  by  the  mu- 
nicipal number  '317,'  bounded  by  Toledano, 
Magazine,  and  Camp  streets  and  Louisiana  ave- 
nue. 

"That  Mrs.  Widow  A.  Graffagnino  and  D. 
Graffagnino,  the  owners  of  the  said  property, 
are  parties  to  the  said  agreement,  as  will  more 
fully  appear  from  the  said  agreement,  which  is 
hereto  annexed  and  made  part  hereof. 

"That  the  title  to  the  said  property  was  ex- 
amined by  her  counsel,  and  that  certificates  were 
ordered,  but  it  developed  that  there  were  two 
minors'  mortgages  recorded  against  the  prop- 
erty, as  will  appear  from  the  mortgage  certifi- 
cates hereto  attached  and  made  part  hereof. 

"That  she  made  demand  upon  the  said  ven- 
dors to  clear  the  said  title  and  cause  the  said 
minora'  mortgages  to  be  .erased  in  the  mortgage 
office,  but  the  said  vendors  refused  and  declined 
to  do  so,  although  they  were  in  duty  bound  to 
furnish  a  good,  complete  and  unincumbered  title 
to  petitioner. 

"That  she  is  advised,  believes,  and  so  'char- 

J:es  that  she  will  be  put  to  an  expense  aggregat- 
og  the  sum  of  five  hundred  dollars  for  counsel 
fees,  costs  of  court,  and  other  expenses  in  ob- 
taining the  release  and  cancellation  of  the  said 
minora'  mortgages,  as  appear  on  the  said  mort- 
gage certificate,  and  she  is  entitled,  under  the 
law,  to  a  judgment  of  this  court  compelling  the 
defendant  to  convey  to  her  a  title  to  the  prop- 
erty, and  a  deduction  of  the  sum  of  five  hundred 
dollars  from  the  purchase  price  thereof,  in  or- 
der that  the  said  proceedings  and  expenses  might 
be  incurred,  so  that  the  property  can  remain  in 
her  possession  unincumbered. 

"That  she  has  made  demand  upon  the  defend- 
ants to  cause  the  said  certificates  to  be  freed 
from  the  said  mortgages,  but  that  the  defend- 
ants have  declined  to  do  so,  declaring  that  they 
were  anxious  to  recall  the  sale,  but  petitioner 
is  not  willing  to  do  so,  and  insists  upon  the  de- 
livery and  possession  of  the  said  property,  and 
is  willing  to  pay  the  purchase  price  thereof,  less 
the  sum  of  five  hundred  dollars,  which  expenses 
will  be  incurred  by  her  in  obtaining  the  release 
and  cancellation  of  the  mortgages  aforesaid. 
"The  premises  considered,  petitioner  prays 


that  the  said  Mrs.  Widow  A.  Graffagnino  and 

D.  Graffagnino  be  duly  cited;  that  notice  of 
this  suit  be  registered  in  the  conveyance  office 
and  mortgage  office  of  this  parish,  and  the  cer- 
tificate of  the  clerk  of  this  court  issue  for  that 
purpose. 

"That  after  due  proceedings  had,  there  be 
judgment  in  favor  of  petitioner  and  against  the 
defendants,  compelling  and  ordering  them  to 
deliver  title  and  possession  to  the  property  No. 
3324  Camp  street,  in  this  city,  upon  payment  by 
petitioner  of  the  sum  of  twenty-nine  hundred 
and  fifty  dollars,  the  amount  of  the  purchase 

{trice  thereof,  less  the  sum  of  five  hundred  dol- 
ars,  to  be  retained  by  petitioner  as  her  expenses 
in  obtaining  the  cancellation  of  the  minors' 
mortgages  aforesaid. 

"That  the  defendants  be  ordered  to  consent  to 
the  sale,  in  accordance  with  the  said  agreement 
of  date  March  12,  1908,  less  a  deduction  of  five 
hundred  dollars,  to  be  retained  by  petitioner, 
and  that  petitioner  be  recognized  as  the  owner  of 
all  the  rents  accruing  on  the  said  property  from 
April  1,  1906,  and,  in  default  of  defendants 
signing  a  title  to  the  property  in  accordance 
with  the  foregoing,  that  there  be  judgment  of 
this  court  recognizing  petitioner  as  the  owner 
of  the  said  property  upon  the  deposit  by  her  in 
the  registry  of  this  court  of  the  sum  of  twenty- 
four  hundred  and  fifty  dollars,  the  taxes  of 
1906  to  be  paid  by  petitioner,  and  that  peti- 
tioner be  recognized  as  entitled  to  all  the  rents 
on  the  said  property  from  April  1,  1906. 

"Petitioner  prays  for  all  further  necessary  or- 
ders, costs,  and  general  relief. 

"[Sgd]  Robert  J.  Maloney, 

"Attorney  for  Petitioner." 

To  this  petition  the  defendants  filed  an 
exception  of  no  cause  of  action  and  the  plea 
of  estoppel.  The  exception  of  no  cause  of  ac- 
tion was  overruled,  and  the  plea  of  estoppel 
referred  to  the  merits. 

The  agreement  of  sale  annexed  to  the  peti- 
tion reads  as  follows: 

"New  Orleans,  La,,  March  12,  1906. 

"Received  from  Mrs.  George  Burch  the  sum 
of  two  hundred  and  00Aoo  (*200),  being  depos- 
it on  account  of  the  purchase  of  the  property 
belonging  to  Mrs.  A.  Graffagnino  and  D.  Graf- 
fagnino, situated  at  No.  8524  Camp  street  for 
the  sum  and  price  of  twenty-nine  hundred  and 
fifty  and  00/ioo  dollars  ($2,950)  cash;  pure*  us- 
er must  pay  taxes  of  1906,  and,  if  the  act  of  sale 
is  not  passed  by  the  first  of  April,  the  purchaser 
will  have  all  rents  due  from  that  date. 

"[Sgd.]   Dominick  Graffagnino." 

Plaintiff  tendered  the  title  of  the  property, 
which  was  received  from  defendants,  to  her 
counsel,  but  the  sale  was  not  made  for  the 
reason  that  the  certificate  from  the  mortgage 
office  showed  the  existence  of  certain  enumer- 
ated mortgages  upon  it 

Defendant  Dominick  Graffagnino,  under 
reservation  of  bis  exceptions,  answered,  de- 
nying all  and  singular  the  allegations  con- 
tained In  plaintiff's  petition.  Further  an- 
swering, he  averred  that  if  be  ever  entered 
Into  any  agreement  for  the  sale  of  the  prop- 
erty described  In  plaintiffs  petition,  which  he 
specially  denied,  that  he  had  the  right  to 
withdraw  therefrom. 

In  view  of  the  premises  he  prayed  that 
plaintiffs  suit  be  dismissed 

Mrs.  A.  Graffagnino,  under  reservation  of 
her  exceptions,  answered,  pleading  the  gener- 
al denial,  and,  further  answering,  averred 
that  if  she  ever  entered  into  any  agreement 
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for  the  sale  of  the  property  described  in 
plaintiff's  petition,  which  she  specially  de- 
nied, that  she  had  the  right  to  withdraw 
therefrom. 

In  view  of  the  premises  she  prayed  that 
plaintiffs  suit  be  dismissed. 

The  district  court  rendered  judgment  dis- 
missing plaintiffs  suit,  and  plaintiff  appealed. 

Opinion. 

It  is  claimed  in  the  petition  that  on  March 
12.  1906,  plaintiff  made  a  written  agreement 
to  purchase  the  property  described  therein 
for  the  sum  of  $2,950;   that  Mrs.  Widow 
Qraffagnino  and  Dominick  Graffagnlno,  the 
owners  of  the  property  were  parties  to  said 
agreement,  as  would  appear  from  the  agree- 
ment annexed.   Reference  to  that  Instrument 
shows  that  neither  Mrs.  Delia  Horn  nor  Mrs. 
Graffagnlno  signed  the  same,  and  there  is  no 
written  evidence  of  consent  by  either  of 
them  found  in  the  transcript.   The  evidence 
discloses  that  the  negotiations  in  respect  to 
the  transfer  of  the  property  prior  to  the  exe- 
cution of  the  receipt  copied,  were  conducted 
by  one  Wilson,  the  son-in-law  of  Mrs.  Horn 
and  Dominick  Graffagnlno,  the  son  of  Mrs. 
Graffagnlno.   No  written  authority  to  either 
of  them  to  act  for  and  on  behalf  of  his  sup- 
posed principal  has  been  alleged  or  shown. 
During  the  pendency  of  the  suit  the  attorney 
of  Mrs.  Horn  sought  to  elicit  from  Mrs.  Graf- 
fagnlno, through  interrogatories  on  facts  and 
articles  propounded  to  her,  that  she  had  con- 
sented to  the  sale  and  transfer  of  the  prop- 
erty, directly,  or  through  the  instrumentality 
of  the  agency  of  her  son,  but  her  counsel  ob- 
jected to  her  answering  the  same  on  the 
ground  that,  if  such  consent  had  in  fact  been 
given,  it  should  be  established  by  written  evi- 
dence.   Opposing  counsel  unsuccessfully  urg- 
ed upon  the  court  that  this  rule  did  not  ap- 
ply to  the  case  before  the  court,  as  at  the 
time  of  the  alleged  agreement  the  property 
was  under  lease  to  Neilson,  and  Mrs.  Horn 
was  living  with  him  on  the  premises  and 
therefore  she  was  in  physical  possession  of 
the  property. 

This  ruling  is  complained  of  as  contrary  to 
law  and  prejudicial  to  appellant,  and  it  is  in- 
sisted that  the  case  should  be  remanded  to 
have  the  questions  asked  and  answered.  The 
ruling  was  correct  There  Is  no  basis  for  a 
remanding  for  such  purpose.  Plaintiff's 
pleadings  admit  that  defendants  are  in  pos- 
session. The  object  of  the  suit  is  to  have  plain- 
tiff recognized  as  the  owner  of  the  property 
and  herself  placed  in  possession  of  the  same. 
Plaintiff  alleges  she  consented  to  buy  the 
property,  and  that  defendants  refused  to  pass 
an  act  of  sale  to  her  and  deliver  possession. 
If  that  be  true  she  consented  to  pay  the  own- 
ers of  the  property  $2,950.  This  she  has  not 
paid  nor  offered  to  pay.  She  claims  that  the 
title  is  defective;  that  the  mortgage  certifi- 
cate shows  Inscription  of  mortgages  upon 
the  property  and  that  it  is  defendant's  duty 


to  tender  to  her  a  clear  title.  That  might  be 
true  if  defendants  were  seeking  to  force  her 
to  accept  title  and  pay  the  price,  but  such  is 
not  the  case.  They  not  only  do  not  seek  to 
force  the  title  upon  the  plaintiff,  but  they  de- 
ny the  existence  of  the  rights  which  she  as- 
serts. 

It  Is  the  duty  of  a  party  seeking  as  plain- 
tiff to  obtain  an  order  for  the  specific  per- 
formance of  a  contract  to  which  he  declares 
he  has  consented,  to  show  that  he  has  per- 
formed, or  at  the  least,  that  he  is  tendering 
to  perform,  that  which  was  to  be  performed 
on  his  part  under  the  contract,  and  the  relief 
which  he  seeks  at  the  hands  of  the  court 
must  be  that  which  is  legally  demandable  by 
him  under  the  same.  The  court  cannot  grant 
him  a  relief  which  impairs  In  the  slightest 
degree  the  rights  of  the  other  party  under 
the  contract  If  the  plaintiff  purchased  the 
property  described  in  the  petition  it  is  her 
duty  to  pay  or  to  tender  payment  of  the  ex- 
act price  she  promised  to  pay.  Plaintiff  has 
never  tendered  to  the  defendants  payment  of 
the  $2,950  she  agreed  to  pay,  nor  called  upon 
defendants  to  transfer  the  title  of  the  prop- 
erty to  her,  nor  does  she  in  this  suit  tender 
to  make  payment  of  that  sum.  She  claims 
the  right  to  retain  in  her  hands  the  sum  of 
$500  assumed  by  her  to  be  the  amount  which 
she  will  have  to  expend  in  placing  the  title 
In  the  condition  she  is  entitled  to  have  it 
placed. 

We  cannot  grant  plaintiff's  prayer  without 
recognizing  in  plaintiff  rights  to  which  she  is 
not  entitled  as  matters  stand  and  presently 
enforcing  them  in  her  behalf.  To  do  this,  the 
court  would  have  to  modify  the  contract  be- 
tween the  parties  (if  there  be  one  in  fact 
existing).  This  it  is  without  authority  to  do 
In  a  suit  for  the  performance  of  a  specific 
contract.  Satterfleld  v.  Keller,  14  La  Ann. 
606. 

The  judgment  appealed  from  is  correct 
and  it  is  hereby  affirmed. 

(121  La.) 

No.  16,54a 

STATE  NAT.  BANK  v.  BOARD  OP 
COM'RS  OF  PORT  OF  NEW 
ORLEANS. 

(Supreme  Court  of  Louisiana.   March  16,  1908. 
Rehearing  Denied  April  27,  1908.) 

1.  Bonds—  Interest— Bonos  with  Coupons 
Attached. 

The  bonds  were  advertised  to  be  sold  with 
coupons  attached.  The  coupons  were  attached 
to  the  bonds  at  the  time  that  plaintiffs  bid  was 
accepted.  It  was  only  after  the  bid  was  accept- 
ed that  they  were  detached. 

2.  Same— Date  of  Bonds  and  Coupons. 

The  bonds  and  coupons  bore  the  date  of 
the  statute  under  which  they  were  issued. 
Their  maturity  is  fixed  for  that  date. 

8.  Same— Wat  Pbovioed  to  an  End. 

The  statute  provided  a  plan  for  issuing 
bonds  and  coupons  and  at  the  same  time  for 
their  payment;  nothing  more. 
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4.  Same— Tire  Tebmb  and  Conditions  or  thk 
Bonds  and  Coupons  Refkrhed  Back  to 
theib  Date. 

The  date  of  the  issue  of  the  bonds  and  cou- 
pons is  not  necessarily  the  date  that  it  was 
found  convenient  or  advantageous  to  sell  them. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  the  State  National  Bank  against 
the  board  of  commissioners  of  the  port  of 
New  Orleans.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Parkerson,  Bruenn  A  Breazeale,  for  appel- 
lant Bernard  McCloskey  (Percy  Sommer 
Benedict,  of  counsel),  for  appellee. 

BREAUX,  C.  J.  The  State  National  Bank 
sued  the  board  of  commissioners  of  New 
Orleans  for  (18,750,  with  5  per  cent  interest 
from  March  1,  1905. 

From  an  adverse  judgment  allowing  this 
amount  and  interest  defendant  appealed. 

Plaintiff  bought  bonds  of  the  defendant  to 
the  amount  of  $750,000.  They  consist  of  the 
entire  Issue  of  $250,000,  Series  A,  of  $1,000 
each,  payable  in  10  years  from  September  1, 
1904. 

Plaintiff  alleged  that  they  bore  5  per  cent 
Interest  per  annum,  payable  semiannually 
on  the  1st  of  March  and  September,  evidenc- 
ed by  coupons  attached. 

Plaintiff  also  bought  second  Series  B,  of 
$500,000,  forming  part  of  sum  first  above 
mentioned,  payable  In  20  years  from  the 
same  date,  and  bearing  a  similar  rate  of  In- 
terest (as  the  $250,000  above  stated),  repre- 
sented by  coupons. 

The  board  of  commissioners  advertised  on 
the  1st  of  February,  1905,  that  they  would 
receive  sealed  proposals  for  the  purchase  of 
these  bonds. 

Through  a  proper  officer  representing  the 
bank,  on  the  faith  of  this  advertisement  it  is 
stated  plaintiff  put  in  a  bid  for  the  entire 
amount  of  these  bonds.  The  bid  (an  extract 
from  which  we  will  insert  in  a  moment) 
was  accepted.  Plaintiff  entered  Into  an 
agreement  with  defendant  whereby  all  of 
its  rights  were  reserved  in  order  to  let  them 
be  passed  upon  by  the  courts. 

Plaintiff  Insists  that  no  attempt  was  made 
to  detach  the  coupons  until  after  it  had  pur- 
chased these  bonds  and  coupons. 

The  purchase  price  was  paid  for  these 
bonds,  but  the  right  of  plaintiff,  as  above 
mentioned,  was  reserved.  That  is  not  ques- 
tioned in  any  way. 

Defendant's  contention  is  that  the  bank 
is  not  entitled  to  Interest  not  earned  by  It; 
that  the  board  was  not  authorized  to  sell 
the  bonds  with  interest  from  the  date  of  the 
bonds;  and  that  Interest  began  to  run  from 
the  date  that  the  bonds  were  transferred. 

On  appeal,  the  appellant  moved  to  remand 
the  case  for  the  reason  that  it  was  stated  in 
argument  and  in  the  brief  that  the  bonds 
were  signed  by  the  president  and  secretary 
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of  the  board  on  the  1st  of  September,  1904 ; 
that  the  admission  was  made  in  error  of 
fact;  and  that  the  truth  is  that  the  bonds 
In  question  although  lithographed  of  date 
September,  1904,  were  signed  after  the  re- 
ception of  the  bid  on  the  1st  of  March,  1905. 

There  Is  an  affidavit  appended  to  the  mo- 
tion to  remand.  The  reply  of  plaintiff  to 
this  motion  to  remand  renders  it  unnecessary 
to  remand  the  case,  for  it  is  admitted  that 
the  facts  are  as  set  forth  in  the  motion  and 
in  the  affidavit  appended  to  the  motion. 

The  bonds  were  Issued  under  Act  No.  44, 
p.  98,  of  the  Legislature  of  1904.  The  fol- 
lowing is  the  first  section  of  the  act: 

"Series  A  shall  be  issued  to  the  sum  of  two 
hundred  fifty  thousand  dollars,  payable  in  ten 
years  from  September  1,  1904,  and  shall  be  in 
the  denomination  of  one  thousand  dollars  each. 

"Series  B  shall  be  issued  to  the  amount  of 
seven  hundred  fifty  thousand  dollars,  payable 
twenty  years  from  September  1,  1904  and  bonds 
from  number  one  to  five  hundred  shall  be  in 
the  denomination  of  five  hundred  dollars  each; 
and  bonds  from  number  five  hundred  one  to  one 
thousand  shall  be  in  the  denomination  of  one 
thousand  dollars  each. 

"Series  C  shall  be  issued  to  the  sum  of  one 
million  dollars,  payable  thirty  years  from  Sep- 
tember 1,  1904,  and  bonds  from  number  one  to 
six  hundred  shall  be  in  the  denomination  of  five 
hundred  dollars  each,  and  bonds  from  number 
six  hundred  one  to  thirteen  hundred  shall  be 
in  the  denomination  of  one  thousand  dollars 
each. 

"All  of  said  bonds  shall  bear  interest  at  the 
rate  of  five  per  cent,  per  annum  from  the  date 
of  their  issue,  said  interest  to  be  evidenced  by 
coupons  attached  to  said  bonds,  payable  semi-an- 
nually." 

All  the  coupons  including  those  due  March 
1,  1905,  were  attached  to  the  bonds. 

It  is  evident,  we  think,  that  the  interest 
that  bad  accrued  added  value  to  the  bond, 
and,  In  all  probability,  exerted  Its  Influence 
on  the  bidder  In  matter  of  the  bid. 

The  defendant  board  of  commissioners  ad- 
vertised these  bonds  for  sale  as  bearing  In- 
terest at  5  per  cent,  payable  semiannually 
on  the  1st  of  March,  1905.  The  bonds  ad- 
vertised contained  the  statement  that  by 
instruction  of  the  board,  the  president  of  the 
board  and  the  secretary  signed  them  on  the 
1st  of  September,  1904. 

Although  this  statement  was  contained  in 
the  bonds,  it  seems  that  they  were  not  sign- 
ed, but  in  other  respects  they  were  complete. 

As  relates  to  interest  the  advertised  bonds 
stated  that  which  is  pertinent  here,  that  the 
defendant  board  promised  to  pay  on  Septem- 
ber 1,  1914,  the  amount  stated,  with  5  per 
cent,  interest  per  annum  thereon,  payable 
semiannually  on  the  1st  day  of  March,  1905, 
and  so  on  as  in  the  advertisement  The  time 
of  maturity  refers  back  to  and  is  computed 
from  1904. 

Other  bonds  referred  to  in  the  pleadings 
were  sold  and  delivered  ex  coupons;  not  so 
as  to  the  bonds  here. 

The  acceptance  of  the  bid  by  the  plaintiff 
was  in  accordance  with  the  terms  on  which 
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the  bonds  had  been  advertised  and  offered 
for  sale. 

Tor  the  entire  issue  of  $250,000  or  part 
thereof  of  Series  A  of  the  denomination  of  $1,- 
000  each  payable  in  ten  years  from  September 
1st,  1904,  bearing  5%  interest  per  annum  paya- 
ble semiannually  on  the  1st  of  March  and  the 
1st  of  September,  we  bid  as  follows: 

$  50,000  at  103  $  51,500  00 

50.000  at  102%   51,437  50 

50,000  at  102%   51.375  00 

50,000  at  102%   51.312  50 

50,000  at  102%   51,250  00 

"Second.  For  the  entire  issue  of  $500,000  or 
a  part  thereof  of  Series  B  payable  in  twenty 
years  from  September  1st,  1904,  bearing  the 
same  rate  of  interest  and  payable  in  the  same 
manner  and  being  500  bonds  of  $1,000.00  each, 
as  follows: 

$100,000  at  108%  $103,500  00 

100,000  at  103%   103,375  00 

100,000  at  103%   103,250  00 

100.000  at  103%   103,125  00 

100,000  at  103   103,000  00" 

Required  deposit  was  made  to  secure  the 
bid.  The  motion  was  unanimously  adopted 
accepting  this  bid. 

The  question  at  issue  is  whether  plaintiff 
has  a  right  to  the  coupons  preceding  date 
March  1,  1905. 

There  is  no  question  but  that  by  the  adver- 
tisement and  in  the  acceptance  the  language 
conveys  the  Intention  to  convey  the  bonds 
-with  coupons  attached,  and  it  was  after  the 
date  of  the  purchase  that  the  coupons  were 
detached  to  which  plaintiff  objected,  as  be- 
fore mentioned,  as  In  violation  of  the  con- 
tract of  purchase. 

The  date  on  which  the  bond  was  signed 
does  not  affect  the  right  of  plaintiff.  The 
statute  fixed  the  date  on  which  the  interest 
begins  to  run — that  is,  on  September  1,  1904 
— and  the  fact  that  the  signatures  before 
mentioned  were  not  affixed  to  the  bond  be- 
fore the  time  stated  does  not  impair  the 
value  of  the  bond  or  lessen  the  extent  of  the 
right  acquired  by  plaintiff.  The  board  cer- 
tainly sold  the  bonds  with  coupons  due  March 
1,  1905,  attached. 

One  of  the  defenses  is  that  the  statute  un- 
der which  the  bonds  were  issued  and  which 
are  referred  to  in  the  advertisement  limited 
the  power  of  the  board,  so  that  it  could  trans- 
fer coupons  only  from  the  date  of  the  issue 
of  the  bonds. 

That  It  must  be  presumed  that  the  bidder 
knew  the  extent  of  the  authority  conferred 
by  the  lawmaking  power  on  the  board  of 
commissioners,  and  if  the  board  exceeded  its 
authority  that  the  bidder  had  no  one  to  look 
to  but  himself.  In  other  words,  that  a  con- 
tract of  a  corporation  which  is  ultra  vires 
and  beyond  the  power  conferred  by  the  Leg- 
islature is  void;  that,  because  ultra  vires,  the 
corporation  cannot  make  the  contract. 

We  have  arrived  at  the  conclusion  that  may 
all  be  true  in  one  sense,  and  it  may  yet  be 
that  a  corporation  is  bound  by.  a  contract  In- 
to which  It  has  entered.  It  has  obtained  a 
material  benefit  by  offering  coupons  and  by 


accepting  a  bid  in  regard  to  which  It  Is  fair 
to  presume  the  coupons  added  to  the  amount 
which  was  bid  over  and  above  the  par  value 
of  the  bonds. 

In  reference  to  the  proposition  that  the 
contract  of  the  corporation  was  in  excess  of 
Its  power,  great  stress  Is  placed  upon  the 
language  of  the  statute  which  reads: 

"That  the  bonds  shall  bear  interest  at  the  rate 
of  five  per  cent  per  annum  from  the  date  of 
their  issue." 

These  bonds  according  to  the  terms  of  the 
statute  bear  its  date;  they  all  have  coupons 
attached.  In  selling  them,  it  is  within  the 
power  of  the  board  to  sell  them  with  coupons 
or  without  coupons  attached.  If  it  sells  them, 
as  in  this  instance,  with  the  coupons  attached, 
it  can  hardly  go  back  to  the  statute  and 
thereon  successfully  claim,  that  it  has  exceed- 
ed its  authority. 

True,  as  before  stated,  the  statute  (No.  44, 
p.  98,  of  1904)  provides  that  the  bonds  shall 
bear  Interest  from  the  date  of  their  issue. 
But  whenever,  as  in  this  case,  a  bond  is  ad- 
vertised, sold,  and  the  price  paid,  the  date  of 
the  Issued  Is  the  date  of  the  bond.  It  cannot 
well  be  otherwise.  The  date  of  issue  applied 
to  all  of  the  series  as  issued  from  the  date  of 
the  statute,  and  not  from  the  date  that  the 
board  sees  proper  to  place  the  bonds  on  the 
market. 

We  agree  with  the  statement  referred  to 
by  the  learned  counsel  for  defendant  In  their 
brief,  that  "to  constitute  a  delivery  the  ob- 
ligator must  do  some  act  putting  it  beyond 
his  power  to  revoke  the  instrument."  This  is 
precisely  that  which  the  board  has  done  by 
selling  bonds  and  coupons  and  receiving  the 
price.  It- has  placed  it  beyond  its  power  to 
revoke  the  sale  in  whole  or  in  part.  In  our 
conception,  it  has  sold  the  coupons  as  well  as 
the  bonds. 

It  is  contended  on  the  part  of  the  defense, 
and  In  that  connection  reference  is  made  to 
the  article  of  the  Civil  Code  pertinent  there- 
to, that  there  can  be  no  Interest  on  money 
which  the  board  never  received  and  whilst 
holder  of  the  bond  the  board  could  not  be  as 
debtor  and  creditor  to  itself. 

The  statute  (No.  44,  p.  98,  of  1904)  need  not 
be  interpreted  so  as  that  the  defendant  cor- 
poration will  be  placed  in  the  position  of 
creditor  and  debtor  as  relates  to  the  interest 
fund  made  up  in  accordance  with  Its  direc- 
tion. 

The  board  does  not  hold  the  coupons  for 
collection  at  any  time  before  the  bonds  to 
which  they  are  attached  are  sold  and  de- 
livered. 

Nor  Is  the  board  Indebted  to  an  interest 
fund  except  to  the  extent  that  it  collects  an 
amount  for  that  fund  In  carrying  out  the  di- 
rections of  the  cited  statute. 

The  Interest  fund  Is  collected  In  accord- 
ance with  the  plan  adopted  for  the  manage- 
ment and  administration  of  the  finances  of 
the  defendant  company. 
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It  Is  to  be  applied  to  the  payment  of  In- 
terest and  to  give  value  to  the  bond. 

If  the  Interest  fund  Is  ample,  part  of  It 
may  be  applied  so  as  to  enable  the  board  to 
sell  bonds  with  coupons  attached,  If  In  that 
way  It  subserves  good  administration  and 
proper  management 

There  Is  no  iron  cast  rule  under  which  to 
hold  that  coupons  are  not  part  of  the  bonds 
because  In  whole  or 'in  part  they  represent 
an  interest  preceding  by  a  few  months  the 
date  of  the  sale  and  actual  delivery. 

Considered  from  a  practical  standpoint,  it 
is  reasonable  to  assume  that  a  well-managed 
corporation,  as  we  have  every  reason  to  Infer 
this  is,  was  authorized  to  sell  the  bonds  and 
coupons. 

If  legal1  objections  are  urged,  after  the  sale 
and  payment  of  the  price,  they  must  be  bas- 
ed, to  be  sustained,  upon  the  most  convincing 
grounds  to  warrant  reducing  the  value  of  the 
property  sold. 

We  must  Infer,  as  before  stated,  that  the 
board  gave  additional  value  to  the  bonds  by 
selling  them  with  the  coupons,  and  to  that 
extent  It  has  received  value  which  goes  to 
the  relief  of  the  Interest  account  It  is  an 
amount  received  on  account  of  interest 

A  bond  takes  effect  from  delivery.  When 
It  is  delivered,  It  carries  with  it  that  which 
only  goes  with  It  unless  there  Is  a  reservation 
to  the  contrary.   Rev.  Civ.  Code,  art  2461. 

It  strikes  us  that  the  right  acquired  relates 
back  to  the  date  of  the  bond  unless  there  Is 
a  reservation  to  the  contrary. 

The  case  of  Yesler  v.  Seattle,  1  Wash.  St. 
308,  25  Pac  1014,  is  very  similar.  The  bonds 
in  that  case  also  bore  the  date  of  their  Issue, 
and  the  question  in  the  case  was  whether  the 
interest  also  should  bear  from  the  date  of 
their  issue. 

The  court  said: 

"In  financial  parlance,  the  term  'Issue'  seems 
to  have  two  phases  of  meaning:  'Date  of  Issue,' 
when  applied  to  notes,  bonds,  etc.,  of  a  series, 
usually  means  the  arbitrary  date  fixed  as  the  be- 
ginning of  the  term  for  which  they  run,  without 
reference  to  the  precise  time  when  convenience 
or  the  state  of  the  market  may  permit  of  their 
sale  or  delivery. 

"The  other  sense  or  the  other  phase  of  meaning 
is,  *when  the  bonds  are  delivered  to  the  purchas- 
er they  will  be  issued  to  him.' " 

We  understand  In  large  finance  (In  matter 
of  government  finance,  for  Instance),  the  date 
of  the  bonds  Is  generally  referred  to  as  the 
date  of  the  issue  of  the  bonds,  as  the  bonds  of 
a  certain  year,  because  they  all  bear  the  date 
of  that  year.  For  that  reason  It  is  safe  enough 
to  conclude  that  the  first  meaning  given  In 
the  decision  from  which  the  quotation  Is  tak- 
en is  the  correct  meaning  In  a  case  such  aa 
we  have  now  before  us,  in  which  all  the  par- 
ties up  to  the  date  of  the  sale  must  have  act- 
ed on  the  hypothesis  that  they  had  a  right 
to  issue  bonds  and  coupons  bearing  the  same 
date  as  forming  part  of  the  instruments  of- 
fered for  sale. 


In  concluding  we  will  state  that  the  bonds 
sold  above  par.  It  may  well  be  presumed 
that  the  coupons  maturing  March  1,  1905, 
had  something  to  do  with  the  Increased  value 
above  par.  This  Increased  value  was  paid 
for  by  plaintiff. 

For  reasons  stated,  the  judgment  appealed 
from  Is  affirmed. 

NICHOLLS,  J.,  takes  no  part,  not  having 
heard  the  argument 


(121  La.) 
No.  16321. 
ELMORE  et  al.  v.  JOHNSON. 
(Supreme  Court  of  Louisiana.  March  16,  1908. 
Rehearing  Denied  April  27,  1908.) 

1.  Divorce — Process  or  Notice— Curator  Ad 
Hoc— Divorce  Not  Legal. 

The  judgment  of  divorce  obtained  by  the 
husband  of  defendant  against  her  was  null. 

2.  Same— Judgment  Not  Obtained  CONTRA- 
DICTORILY WITH  DEFENDANT. 

The  defendant  was  not  cited. 
8.  Same— No  Curator  Ad  Hoc. 
She  was  not  an  absentee. 

4.  Same — Always  in  the  State. 

She  left  the  matrimonial  domicile  and  went 
to  another  city  in  the  state  in  which  she  stayed. 

5.  Same— Testimony  Regarding  Her  Place 
or  Home. 

Witnesses  not  impeached  testified  that  they 
were  acquainted  with  her  at  her  new  home. 

She  produced  letters  that  have  every  appear- 
ance of  having  been  written  to  her  by  her  hus- 
band at  her  home. 

He  wrote  to  her  as  his  wife  after  the  judg- 
ment of  divorce  had  been  obtained  by  him. 
Some  of  these  letters  were  written  a  short  time 
before  the  suit  was  brought  and  show  that  he 
was  aware  of  her  presence  in  the  state. 

6.  Same— Jurisdictional. 

A  curator  ad  hoc  cannot  represent  a  per- 
son who  is  not  an  absentee.   It  was  not  even  al- 
leged in  plaintiff's  petition  that  she  (defendant) 
was  an  absentee. 
The  question  is  jurisdictional. 

7.  Same— Prescription— Effect  as  to  Void 
Judgment. 

The  judgment  being  absolutely  null  did  not 
fall  within  the  curative  effect  of  prescription. 
(Syllabus  by  the  Court  ) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  George  Henry  Theard,  Judge. 

Action  by  Emma  Johnson  against  Louisa 
Birch,  dative  testamentary  executrix  of  Al- 
bert Elmore,  deceased,  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Abraham  Goldberg,  Alfred  Landry,  curator 
ad  hoc,  and  Fernand  Fortune  Teissier,  for 
appellants.  Frederick  Anthony  Mlddleton 
and  Frank  McGloln,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  sued  Louisa 
Birch,  dative  testamentary  executrix  of  the 
late  Albert  Elmore,  and  Warren  and  Joseph 
Elmore,  minors  represented  by  curator  nd  hoc 
(they  have  no  tutor),  for  a  judgment  annulling 
a  decree  a  vinculo  matrimonii  rendered  on  the 
25th  day  of  February,  1898. 
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The  petition  of  the  late  Albert  Elmore,  bus- 
band  of  Emma  Johnson,  for  a  divorce,  was 
filed  December  7, 1897.  This  Is  a  petition  for 
a  judgment  which  the  court  subsequently  ren- 
dered, which  plaintiff  sued  In  this  case  to 
have  decreed  absolutely  null. 

In  this  petition  for  a  divorce  Albert  Elmore . 
alleged  that  he  was  married  to  Emma  John- 
son on  the  27th  day  of  December,  1892 ;  that 
she  left  the  matrimonial  domicile  and  went 
away  from  the  city  In  the  year  1896 ;  that  she 
had  frequently  threatened  to  leave;  that  he 
did  all  he  could  to  prevail  upon  her  to  re- 
main at  their  domicile;  that  after  she  left 
he  heard  no  more  of  her  and  knew  nothing 
of  her  whereabouts. 

In  this  suit  for  a  divorce  he  asked  for  the 
appointment  of  a  curator  ad  hoc  to  represent 
his  wife. 

The  curator  ad  hoc  was  appointed  on  the 
7th  day  of  December,  1897;  notified  of  his 
appointment  the  next  day.  He  was  not  cit- 
ed, and  within  eight  days  after  he  had  been 
appointed  he  filed  a  general  denial  in  the 
name  of  his  client 

It  does  not  appear  that  he  made  the  least 
request  for  delay,  or  took  any  step  toward 
notifying  her  of  the  pending  suit 

In  the  month  of  February  of  the  year  1898 
a  judgment  of  divorce  was  rendered. 

There  Is  no  entry  In  the  minutes  showing 
that  any  evidence  was  heard  In  the  said 
case  for  divorce,  nor  Is  there  a  note  of  evi- 
dence In  the  record 

The  foregoing  Is  a  short  story  of  the  pro- 
ceedings for  divorce. 

Robert  Elmore,  the  plaintiff  In  these  pro- 
ceedings for  divorce,  died  on  the  9th  of  No- 
vember, 1904.  His  succession  was  opened. 
A  woman  who  claims  that  she  Is  his  surviv- 
ing widow  was  married  to  him  after  the  Judg- 
ment before  mentioned  had  been  rendered, 
and  her  two  children  are  heirs. 

Plaintiff,  Emma  Johnson,  resists  this  claim 
of  the  alleged  widow,  Elouise  Byrd,  who  is 
defendant  as  testamentary  executrix,  and 
her  children,  on  the  ground  that  no  legal 
judgment  of  divorce  was  rendered,  and  that 
she  is  still  the  wife  of  Albert  Elmore.  She 
alleged  that  the  asserted  marriage  Is  Illegal 
and  null  and  the  children  are  adulterous. 

In  her  petition  attacking  the  judgment  In 
question  she  alleged  that  she  was  compelled 
by  the  outrageous  treatment  of  her  husband, 
Albert  Elmore,  to  leave  him;  that  she  went 
to  Alexandria  in  this  state  and  remained 
there  constantly  to  the  knowledge  of  Elmore; 
that  she  never  at  any  time  left  the  limits  of 
the  state;  that  he  (Elmore)  corresponded 
with  her  frequently. 

From  the  foregoing  It  is  her  contention  that 
the  judgment  is  null  and  void;  that  she  was 
not  an  absentee;  that  It  Is  null  for  the  fur- 
ther reason  that  no  evidence  was  adduced 
to  prove  that  there  was  necessity  for  the  ap- 
pointment of  a  curator  ad  hoc ;  that  her  hus- 


band had  falsely  represented  that  she  had 
abandoned  the  matrimonial  domicile. 

She  alleges  that  she  only  learned  of  the 
judgment  of  divorce  about  two  months  before 
this  suit  was  brought 

In  taking  up  the  Issues  for  decision  we  will 
state  that  it  does  not  appear  that  the  least 
attempt  was  made  in  the  first  suit  for  divorce 
to  prove  that  the  defendant  Emma  Elmore, 
plaintiff  here,  was  ever  an  absentee  from  the 
state.  The  petition  Is  absolutely  barren  of 
any  allegation  upon  the  subject,  and  the  rec- 
ord contains  no  reference  to  the  defendant  In 
that  suit  as  an  absentee.  There  Is  affirma- 
tive testimony  before  us  In  the  present  suit 
that  she  was  not  an  absentee.  She  testified 
in  her  own  behalf  that  she  has  never  left  the 
state,  but  continued  to  reside  in  Alexandria. 
She  produced  letters  which  she  swore  she  had 
received  from  her  husband,  Elmore.  These 
letters  were  mailed  to  her  address  from  New 
Orleans,  and  they  were  received  by  her 
through  the  mail  at  Alexandria.  Not  know- 
ing how  to  read,  she  called  upon  persons,  who 
testified  to  that  fact  to  read  her  letters  to 
her. 

One  of  these  witnesses  was  Mrs.  S.  K.  Bald- 
win, of  Alexandria,  who  testified  that  she  had 
known  plaintiff  as  a  servant  for  about  four 
years  before  her  testimony  was  taken  under 
commission  in  1906.  She  Identified  some  of 
the  letters  as  those  plaintiff  had  received 
from  her  husband  These  letters  show  that 
the  defendant  the  husband,  continued  to  ad- 
dress her  (Emma  Elmore)  at  Alexandria,  as 
his  wife.  This  witness  further  testified:  .That 
she  had  written  letters  for  Emma  Elmore  to 
her  husband  at  request  of  plaintiff.  They 
were  sent  to  him  through  the  mail.  That 
the  letters  received  by  plaintiff  were  received 
from  the  post  office.  She  would  bring  them 
to  witness  unsealed  to  be  read 

W.  E.  Bobbins  of  the  same  city  also  tes- 
tified that  he  had  known  plaintiff  in  Alex- 
andria about  six  years  prior  to  April,  1906. 
He  also  testified  that  she  received  letters 
from  New  Orleans  signed  by  Albert  Elmore, 
which  he  read  to  her  at  her  request  that 
these  letters  came  through  the  mail,  and  that 
as  a  favor  he  answered  some  of  the  letters 
for  the  plaintiff. 

There  is  evidently  some  corroboration  In 
these  letters  and  the  testimony  of  these  wit- 
nesses. One  of  the  letters  produced  by  plain- 
tiff, and  which  has  every  appearance  of  being 
In  the  same  handwriting  as  those  identified 
by  the  witnesses  before  named,  was  written 
by  Elmore  to  his  wife  a  few  months  before  he 
obtained  the  judgment  of  divorce. 

It  Is  true  that  another  of  these  letters  (per- 
haps two),  it  Is  stated,  was  received  a  few 
months  after  the  death  of  Elmore. 

As  relates  to  this  fact  the  contention  of 
defendant  is  that  plaintiff  has  destroyed  her 
case  by  the  production  of  letters,  admitted 
as  being  In  the  handwriting  of  Elmore,  re- 
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celved  by  her  In  1905,  bearing  tbe  postmark, 
to  wit,  February  13,  1906. 

We  have  found  do  letter  of  that  date,  only 
envelopes  produced  by  plaintiff  at  tbe  In- 
stance of  defendant  on  her  motion  to  have 
them  produced  In  the  suit;  but  no  letters 
remained,  as  we  Infer.  The  witness  does 
state  that  the  envelopes  contained  letters 
which  were  received  about  the  time  Indicated 
by  the  postmark.  Nothing  was  said  of  any 
moment  In  regard  to  the  letters  (referring  to 
the  last  letters)  contained. 

These  envelopes  are  not  fatal  to  plaintiffs 
claim.  Letters  may  have  reached  Alexandria 
some  little  time  after  tbe  death  of  the  writer. 

Be  that  as  It  may,  the  witnesses  before 
named  have  Identified  a  number  of  the  letters, 
and  they  all  appear  to  have  been  written  from 
the  city  of  New  Orleans  by  the  husband.  The 
postmark  on  the  envelope  is  not  very  evi- 
dent as  to  the  year.  We  are  not  Inclined  to 
the  thought,  however,  that  the  year  is  other 
than  1905 ;  but,  even  if  received  at  that  date, 
it  would  not  do  away  with  the  corresponding 
effect  of  a  number  of  letters  of  a  prior  date, 
supported  by  disinterested  witnesses,  who  tes- 
tified that  they  were  received  by  plaintiff,  and 
that  they  bore  the  name  of  plaintiff's  hus- 
band. 

From  the  evidence  we  must  hold  that  the 
witness  never  left  the  state.  If  she  had  left 
home,  and  had  become  an  absentee,  it  was 
incumbent  upon  the  plaintiff  in  the  first  suit, 
or  the  defendants  in  the  present  suit,  to  so 
allege  and  prove.  She  could  only  be  repre- 
sented by  a  curator  ad  hoc,  if  she  was  an 
absentee.  She  was  not  a  fugitive  from  Jus- 
tice, nor  an  absentee,  essentials  for  such  an 
appointment. 

The  appointment  of  a  curator  ad  hoc  Is 
Jurisdictional.  Young  v.  Upshur  et  als.,  42 
La.  Ann.  362.  7  South.  557,  21  Am  St  Rep. 
881. 

It  follows  that  there  can  be  no  legal  judg- 
ment rendered  contradictorily  with  the  cura- 
tor ad  hoc;  for,  unless  there  was  proper 
showing  made,  the  court  had  no  Jurisdiction 
to  render  such  a  Judgment. 

That  which  in  our  opinion  refers  to  the 
curator  Is  not  controlling,  as  it  was  presented 
by  plaintiff  in  the  alternative ;  and  the  court 
decides  the  first .  proposition  for  appellee. 

The  defendant  In  this  suit  has  interposed 
the  prescription  of  12  months.  Because  of 
want  of  citation  that  prescription  cannot  be 
of  any  avail  in  this  suit:  for,  as  the  court 
was  without  jurisdiction  to  render  the  Judg- 
ment, it  was  absolutely  null. 

Our  learned  brother  before  whom  the  case 
for  a  divorce  was  heard,  and  who  rendered  a 
judgment  of  divorce,  presided  over  the  court 
that  rendered  a  judgment  annulling  the  first 
decree.  He,  without  the  best  of  reasons, 
would  not  have  annulled  his  first  decree, 
whether  on  the  ground  before  discussed,  or 
other  grounds  alleged  In  this  suit,  which  we 
have  not  deemed  necessary  to  discuss,  for  the 


reason  that  in  our  conception  the  ground  dis- 
cussed by  us  is  sufficient  to  dispose  of  the 

case. 

For  reasons  assigned,  the  judgment  is  af- 
firmed. 

(121  La.) 

No.  16,830. 

LAW  SON  et  al.  v.  McBRIDE  et  al. 

(Supreme  Court  of  Louisiana.   April  13,  1908.) 

L  Fraudulent  Conveyances— Evidence. 

Upon  the  facts  disclosed,  a  transaction  pur- 
porting to  be  a  sale  from  father  to  son  of  im- 
movable property  and  a  transfer  to  another  son 
of  the  notes  given  in  payment  of  the  purchase 
price  is  held  to  be  a  simulation. 

2.  Same— Rights  of  Bona  Fide  Pubchasebs 
—Pledge. 

Though  a  sale  of  real  estate  for  a  price 
represented  by  notes  secured  by  mortgage  be  sim- 
ulated, the  mortgage  may  be  enforced  to  the  ex- 
tent necessary  for  the  payment  of  a  debt  con- 
tracted in  favor  of  an  innocent  third  person,  to 
whom  the  notes  have  been  pledged,  with  the  ap- 
proval of  the  apparent  vendor  of  the  property. 

3.  Same— Limitations. 

The  prescription  of  one  year,  whether  un- 
der Civ.  Code,  art.  1987,  or  Civ.  Code,  art.  1994, 
has  no  application  to  attacks  upon  simulated 
sales. 

(Syllabus  by  the  Court.) 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia ;  Philip  Sidney  Pugh, 
Judge. 

Action  by  W.  B.  Lawson  and  others  against 
P.  W.  McBride  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed, 
and  Judgment  rendered. 

Joseph  George  Medlenka,  for  appellants. 
Hampden  Story,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiffs  W.  E.  Lawson,  J. 
Frankel  Company,  Limited,  and  tbe  Advance 
Thresher  Company,  as  judgment  creditors  of 
Stephen  O.  McBride,  bring  this  action  to  set 
aside  an  alleged  sale  of  real  estate,  the  alle- 
gations of  the  petition  being,  substantially, 
that  Stephen  O.  McBride  owned  a  certain 
lot,  with  the  Improvements  thereon,  in  the 
city  of  Crowley,  when  the  debts  due  to  the 
plaintiff  were  contracted;  that  on  April  14, 
1905,  for  the  alleged  consideration  of  the  as- 
sumption by  the  purchaser  of  an  existing 
mortgage  amounting  to  $510,  with  interest, 
and  the  execution  by  the  purchaser  of  six 
notes  of  $1,000  each,  bearing  interest  and  se- 
cured by  mortgage,  he  "pretendingly  sold** 
said  lot  to  his  son  Pierre  Walter  McBride; 
that  the  notes  given  by  P.  W.  McBride  were 
turned  over  by  S.  O.  McBride  to  his  son 
O.  Thaddeus  McBride,  who  has  *tunlawfully 
and  without  color  of  right"  pledged  them  to 
Brooks  &  Clark,  Limited,  a  Louisiana  cor- 
poration, domiciled  in  the  parish  of  Acadia 
which  is  now  in  possession  of  them ;  that  P. 
W.  McBride  and  O.  T.  McBride  well  knew 
at  the  date  Of  said  transactions  that  S.  O. 
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McBride  was  Insolvent;  and  that  said  pre- 
tended sale  and  transfer  of  notes  were  simu- 
lations concocted  for  the  purpose  of  shielding 
the  only  property  owned  by  him  from  which 
their  (plaintiffs')  judgments  could  be  collected 
from  their  pursuit,  or,  In  the  alternative, 
that  they  were  fraudulent,  and  were  entered 
Into  for  the  purpose  stated,  or  for  the  pur- 
pose of  giving  P.  W.  and  O.  T.  McBride  an 
unlawful  preference  over  other  creditors  of 
said  S.  O.  McBride.  The  prayer  of  the  peti- 
tion Is  that  the  parties  named  be  cited,  and 
that  there  be  judgment  decreeing  said  trans- 
actions to  be  simulated  or  fraudulent,  and 
for  an  Injunction  restraining  8.  O.  McBride 
and  Brooks  &  Clark,  Limited,  from  making 
any  further  disposition  of  the  notes  In  ques- 
tion and  restraining  the  concern  last  named 
from  making  any  further  advances  thereon. 

S.  O.  McBride  answers  that:  "True  It  is 
be  transferred  the  property  •  •  *  to  P. 
W.  McBride  and  received  In  consideration 
therefor  the  notes  mentioned  *  *  *  and 
the  assumption  by  P.  W.  McBride  of  the  pay- 
ment of  tbe  claim  of  $510 ;  •  •  •  that  he 
in  turn  turned  over  said  notes  to  O.  T.  Mc- 
Bride who  became  the  owner  thereof,  for  a 
valuable  consideration,  for  his  benefit" 

O.  T.  McBride  for  answer  asserts  the  verity 
and  good  faith  of  the  transactions  attacked, 
and  alleges  that  he  "acquired  the  note  refer- 
red to  and  was  the  holder  of  said  note  prior 
to  the  institution  of  this  suit,  but  that  he  in 
turn  pledged  the  same  to  Brooks  A  Clark, 
Limited,  as  collateral  security  to  secure  a 
note  of  $2,000  executed  by  him  *  *  •  for 
advances  for  the  making  of  the  crop  of  rice 
for  the  year  1906;  that  your  respondent  be- 
came the  owner  of  said  notes  from  S.  O.  Mc- 
Bride, one  of  the  defendants  herein";  and 
that  they  were  taken  in  satisfaction  of  a  debt 
due  by  said  S.  O.  McBride  to  your  respond- 
ent." He  also  pleads  prescription,  and  prays 
for  damages  for  the  alleged  wrongful  issuance 
of  an  injunction  in  a  previous  suit.  P.  W. 
McBride  asserts  the  verity  of  the  transac- 
tions in  question  and  pleads  prescription. 

A  preliminary  injunction  was  issued  re- 
straining Brooks  &  Clark,  Limited,  from  dis- 
posing of  the  notes  In  question  or  making  fur- 
ther advances  on  them,  which  injunction  Is 
still  in  force. 

It  appears  from  the  evidence  that  Stephen 
McBride  is  a  carpenter  and  blacksmith,  who 
bad  become  a  farmer,  and  who  in  1809  owned 
property  worth  probably  $15,000  as  against 
which  he  owed  bis  wife  say  $1,450,  and  per- 
haps other  debts  to  other  persons,  though  we 
infer  that  he  was  at  that  time  In  fairly  com- 
fortable circumstances ;  bis  family  consisting 
of  his  wife,  his  sons  Pierre,  who  had  obtain- 
ed majority,  Patrick,  who  was  about  20  years 
old,  Thaddeus,  who  was  18  or  19  years  old, 
and  younger  children,  and  possibly  some  who 
were  older.  In  October,  1900,  he  bought  from 
one  Kelsey  the  property  here  in  dispute  (being 
an  Improved  lot  apparently  suitable  for  com- 


mercial purposes  In  the  city  of  Crowley)  for 
$4,500,  of  which  about  one-third  was  paid  in 
cash,  and  for  the  balance  notes  were  given, 
maturing  in  one  and  two  years  and  secured 
by  mortgage.  In  April,  1905,  the  property  so 
acquired  was  producing  a  rental  of  $50  a 
month,  besides  which  a  portion  of  It  was  oc- 
cupied by  Stephen  McBride  and  his  son 
Pierre  for  the  purposes  of  a  grocery  store, 
which  they  were  conducting  as  partners,  and 
a  portion  was  occupied  by  Pierre  as  a  lodg- 
ing. There  was,  upon  the  other  hand,  a  mort- 
gage debt  resting  on  it,  amounting,  with  in- 
terest, to  nearly  $600.  On  April  14,  1905, 
Stephen  sold  the  property  to  Pierre  (who,  as 
a  result  of  their  business  relations,  was  al- 
ready considerably  In  bis  debt,  and  was  with- 
out means  and  on  the  verge  of  failure)  for 
$6,000,  plus  the  mortgage  debt,  which  the 
purchaser  assumed  as  part  of  the  price,  giv- 
ing his  six  notes  of  $1,000  each,  payable  year 
by  year  thereafter  and  secured  by  mortgage 
for  the  balance.  The  mortgage  note  which 
the  purchaser  assumed  matured  In  August 
following  the  sale,  and  was  paid  from  the 
funds  of  S.  O.  McBride  &  Son,  or,  more  like- 
ly, from  funds  furnished  by  S.  O.  McBride. 
The  notes  given  by  the  purchaser  are  said 
to  have  been  turned  over  by  S.  O.  McBride 
to  his  younger  son  Thaddeus  on  the  day  fol- 
lowing the  sale,  and  to  have  been  kept  by 
Thaddeus,  generally  in  his  pocket,  sometimes 
in  his  trunk,  until  April,  1906,  when  they 
were  pledged  to  Brooks  &  Clark,  Limited,  to 
secure  advances  made  and  to  be  made  for 
the  purposes  of  a  rice  crop.  There  had  been 
In  the  meanwhile  no  change  in  the  possession 
of  the  property  for  the  price  of  which  the 
notes  had  been  given.  The  grocery  had  re- 
mained there,  and,  if  any  rent  was  charged 
by  Pierre,  we  are  not  Informed  of  It  Pierre 
himself  continued  to  lodge  there,  and  tbe 
other  tenants  remained.  The  only  one  of  the 
two  who  testified  In  the  case,  M.  L.  Walker, 
being  asked,  "Since  April  14,  1905,  the  date 
the  property  was  transferred  by  S.  O.  Mc- 
Bride to  his  son  P.  W.  McBride,  to  whom  did 
you  pay  the  rent?"  replied:  "I  was  to  pay 
the  rent  to  S.  O.  McBride  through  an  order 
from  P.  W.,  all  except  one  time  when  I  paid 
P.  W."  In  May,  1906,  the  grocery  business 
was  closed  by  a  seizure  and  sale  under  exe- 
cution, and  during  the  same  month  Stephen 
McBride  was  adjudicated  a  bankrupt,  his 
schedules  showing  liabilities  largely  in  ex- 
cess of  his  assets.  The  theory  propounded 
by  the  defendants  in  explanation  of  the  al- 
leged sale  of  the  property  to  Pierre  and  of 
the  transfer  of  the  notes  to  Thaddeus  is  that 
Thaddeus  and  Patrick,  Stephen's  younger 
sons  had,  for  four  or  five  years  prior  to  April 
14,  1905,  planted  rice,  under  an  agreement 
with  their  father  whereby  he  was  to  make  all 
the  required  advances  of  money  and  supplies 
and  after  deduction  of  the  land  and  water 
rents  they  were  to  get,  clear  of  all  other  de- 
ductions, their  virile  shares  of  the  crops ;  that 
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in  1900  it  was  understood  between  them  that 
their  father  should  buy  the  Kelsey  property, 
and,  retaining  their  earnings,  should  turn  the 
property  over  to  them  so  soon  as  the  amount 
in  his  hands  became  sufficient  to  cover  or 
reimburse  the  price ;  and  that  the  course  pur- 
sued of  making  a  sale  of  the  property  to 
Pierre  and  turning  over  to  Thaddeus  the 
notes  representing  the  price  was  In  further- 
ance of  said  agreement,  the  notes  having  been 
delivered  to  Thaddeus  for  the  benefit  as  well 
of  Patrick  as  of  himself.  The  evidence  ad- 
duced in  support  of  this  theory  makes  It  rea- 
sonably certain  that  Patrick  and  Thaddeus 
worked  with  varying  success  from  1899,  when 
Patrick  began,  to  1904,  inclusive,  without  hav- 
ing accumulated  anything  in  the  way  of  prop- 
erty or  money  as  the  result  of  their  labor. 
Upon  the  other  hand,  the  result,  so  far  as 
Stephen  was  concerned,  was  that  he  became 
a  bankrupt  And  that  result,  according  to 
the  testimony  of  experienced  rice  planters 
(called  as  witnesses  In  the  case),  was  inevi- 
table, under  the  arrangement  which  is  said 
to  have  existed  between  the  parties.  Thus,  if 
Stephen  was  to  pay  all  the  expenses  (save 
rents)  from  his  share  of  the  crops,  the  prac- 
tical workings  of  the  agreement,  at  least  for 
the  year  1904  will  be  appreciated  when  it  Is 
understood  that  the  rice  produced  that  year 
brought  $1  per  sack ;  that  two-fifths  of  each 
sack,  or  2  sacks  in  5,  were  required  to  pay 
the  land  and  water  rents,  so  that  each  of  the 
contracting  parties  got  as  his  share  one-fifth 
of  each  sack,  or  20  cents  worth  of  rice.  But 
20  cents  will  not  pay  the  other  expenses  in- 
cidental to  the  production  of  one  sack,  and 
still  less  of  three,  so  that,  so  far  as  Stephen 
was  concerned,  the  more  rice  they  made,  the 
more  money  he  would  have  lost,  and  that 
would  have  been  the  case  we  apprehend  dur- 
ing the  greater  part  of  the  time  covered  by 
the  alleged  agreement.  In  this  connection 
It  may  be  remarked  that  before  the  trial  of 
this  case  plaintiffs  garnlsheed  O.  T.  McBride, 
and,  having  traversed  his  answers,  examined 
him  as  a  witness  on  the  trial  of  the  rule 
taken  for  that  purpose,  so  that  he  was  the 
first  of  the  defendants  to  testify  as  to  the 
questions  here  presented,  and  he  then  said 
(referring  to  his  father): 

"He  made  the  advances,  and  what  was  left 
after  paying  the  expenses  went  to  pay  for  the 
property,"  etc. 

And  elsewhere  his  examination  proceeds  as 
follows  (speaking  of  the  year  1904): 

"That  year  the  whole  family  was  out  there 
[on  a  place  known  as  the  'White'  or  'Elder' 
farm].  We  were  all  working,  and  they  kept 
house  for  us  that  year.   *   *    *   Q.  What  did 

fou  make  that  year?  A.  I  do  not  know  what 
made  exactly.  I  made  1,400,  and  some  odd- 
something  around— between  1,400  and  1,500 
sacks  of  rice.  Q.  Is  it  not  a  fact  that  W.  E. 
Lawson  made  advances  to  make  that  very  crop? 
A.  I  do  not  know.  *  *  •  Q.  Do  you  not 
know  that  they  did  not  make  anything  above  ex- 
penses? A.  I  do  not  know.  My  labor  was  in 
there.  That  should  be  paid,  I  think,  even  if 
they  did  not  make  expenses." 


If,  however,  they  were  all  there  "working," 
and  the  other  members-  of  the  family  made 
only  a  bare  subsistence,  It  is  not  altogether 
clear  why  Thaddeus,  unless  he  had  a  contract 
to  that  effect,  should  get  more.  And  that  he 
had  no  such  contract  would  appear  from  the 
question  and  answer  immediately  following, 
to  wit: 

"What  was  your  father  to  give  you  for  your" 
labor?  A.  He  made  no  special  transaction.  I 
was  to  work  to  pay  for  the  property.  Q.  How 
many  years  were  you  to  work?  How  many 
years'  labor  were  you  to  give  for  the  property? 
A.  Until  it  was  paid  for.  Q.  There  was  noth- 
ing definite?  A.  No,  sir.  *  *  *  Q.  You  had 
no  accounting  between  you  to  find  out  just  what 
your  father  owed  you?  A.  No,  sir.  •  •  * 
(Re-examined,  apparently,  by  his  own  counsel.) 
Q.  Did  your  father  have  any  interest  in  that 
crop?  A.  No,  sir;  it  was  supposed  to  be  ours. 
•  *  *  (By  the  Court)  Q.  As  I  understand 
it  yon  say  that  in  1900  your  father  bought  that 
property  for  you  and  your  brother?  A.  He  got 
a  piece  of  property,  and  he  said :  'If  you  are 
willing  to  go  out  and  work  for  that  property.  I 
will  let  you  hare  it— will  sell  it  to  you'  (italics 
by  the  court)." 

On  his  examination  In  this  case  the  witness 
testifies,  in  part,  as  follows: 

"Q.  Tour  father  was  paying  all  the  expenses 
out  of  his  share  of  the  rice,  which  share  was 
to  be  the  same  proportion  as  yours?  A.  He  was 
to  pay  the  expenses,  and  we  were  to  get  oar 
share  of  the  crop.  Q.  Well,  the  years  that  you 
and  your  father  and  brother  were  in  together, 
the  rent  of  the  land  was  one-fifth  and  the  water 
rent  was  one-fifth?  A.  Yes,  sir.  Q.  Then  there 
were  three-fifths  to  be  divided  between  you  and 
your  brother  S.  P.,  and  your  father?  A.  Yes, 
sir." 

Being  asked  to  explain  how  it  happened 
that  he  testified  on  his  first  examination 
that  the  expenses  were  to  be  deducted  be- 
fore the  distribution  of  the  shares  in  the 
crops  and  to  reconcile  such  testimony  with 
that  above  given,  he  made  no  Intelligible 
explanation.  He  admits  that  the  expenses, 
which  he  says  were  assumed  by  his  father, 
amounted  to  from  85  to  45  cents  per  sack, 
and  his  testimony  on  that  subject  is  more 
than  corroborated  by  that  of  experts.  Thus, 
P.  S.  Lovell,  a  planter,  testifies  that  under 
the  most  favorable  conditions  it  cost  him 
between  1900  and  1904  $1.50  a  sack  to  make 
his  rice,  including  labor  and  water  rent 
and  excluding  land  rent  so  that  If  the  land 
rent  of  one-fifth  be  added,  the  cost  would 
have  been  $1.87%  per  sack.  And  Mlron  Ab- 
bott another  planter,  testifies  that  the  bare 
cost  of  sacks,  twine,  and  threshing  cannot  be 
less  than  37%  cents  per  sack,  to  which,  for 
the  purposes  of  this  case  would  be  added  the 
expense  of  the  use  and  feed  of  teams,  and, 
as  we  imagine,  a  portion  of  the  expense  of 
harvesting.  If,  however,  the  father  and 
sons  made  the  agreement  to  which  they  tes- 
tify, It  is  unfortunate  that  they  should  now 
differ  so  widely  In  their  recollection  as  to  the 
result  According  to  the  testimony  of  Ste- 
phen there  was  due  to  Thaddeus  and  Patrick 
each,  In  April,  1905,  between  $2,250  and  $2.- 
750.    From  the  testimony  of  Thaddeus,  the 
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amount  due  him  at  that  time  would  appear 
to  have  been,  say  $5,190 ;  and  from  the  testi- 
mony of  Patrick,  supplemented  by  that  of 
Thaddeus  as  to  the  prices  In  1906,  the 
amount  then  due  him  was,  say  $4,800.  Up- 
on the  other  hand,  Pierre,  who  handled  the 
proceeds  of  the  crops,  and  was  himself  In- 
terested |n  the  crops  of  1901,  1902,  and  1903, 
places  the  amount  due  to  his  two  brothers, 
exclusive  of  the  year  1904,  at  about  $15,000. 
Thaddeus  was  Interrogated  and  answered: 

**Q.  Did  your  father  ever  settle  with  you  for 
the  crops  made  by  you  during  the  various  years 
you  have  testified  to?  A.  Yes,  sir;  he  gave  the 
notes.  He  sold  the  property  to  my  brother,  and 
I  got  the  notes.  Q.  And  you  discounted  the 
notes  and  got  $4,500?  A.  No,  sir ;  he  gave  me 
the  discount  on  the  notes.  I  did  not  get  $4,500. 
I  just  passed  it  over— what  I  got  on  my  crop- 
to  Brooks  &  Clark,  for  advances  on  my  crop. 
Q.  Brooks  ft  Clark  got  the  notes?  A.  Yes,  sir. 
Q.  In  other  words,  your  father  acted  as  your 
agent?    A.  Yes,  sir." 

From  which  It  might  be  Inferred  that, 
when,  a  year  after  they  are  said  to  have 
been  delivered  to  him,  Thaddeus  undertook 
to  pledge,  for  his  own  account,  the  notes 
which  we  are  told  were  intended  for  Patrick 
and  him,  It  was  through  his  father  that  the 
business  was  arranged.  In  this  case  the 
same  witness  gives  the  following  testimony, 
to  wit: 

**Q.  Now,  Mr.  McBride,  In  1905,  April  14th, 
when  your  father  sold  you  this  property,  you 
knew  that  he  was  in  a  pretty  bad  fix?  A.  I 
knew  that  everything  was  getting  away,  and 
we  had  gotten  no  attention.  It  was  all  be  had 
to  dispose  of.  He  had  done  away  with  the  farm 
at  Church  Point  and  spent  the  money  for  debts, 
so  we  got  a  little  bit  uneasy  about  ourselves, 
and  I  asked  what  was  to  become  of  us.  That 
we  had  worked  for  the  property,  and  was  figur- 
ing on  it,  and  he  said  he  would  be  willing  to 
sell  and  get  notes  for  it,  and  we  said:  'Yes :  we 
could  handle  it  better  than  a  sale.  That  we 
could  get  money  out  of  the  notes.'  " 

The  facts  to  which  the  witness  refers 
when  he  says  "that  everything  was  getting 
away"  are  that  on  April  7,  1905,  Stephen  Mc- 
Bride had  sold  his  Church  Point  farm  for 
$9,000,  of  which  $5,000  was  cash,  and  the 
balance  in  notes.  The  notes  he  had  turned 
over  to  a  creditor  in  payment  of  a  debt  due 
him,  and  of  the  cash  be  had  used  part  in 
paying  other  debts,  and  presumably  bad  put 
the  rest  In  his  pocket,  whilst  there  were 
still  a  number  of  debts  left  unpaid,  as  ap- 
pears from  his  schedule  in  bankruptcy,  filed 
a  few  weeks  later.  On  the  day  upon  which 
the  transaction  with  Pierre  was  entered  into 
he  made  a  elation  en  paiement  to  his  wife  of 
a  residence  property  in  South  Crowley  in  sat- 
isfaction of  a  paraphernal  claim  amounting 
to  $1,450,  and  after  the  conveyances  thus 
mentioned  had  been  executed  he  had  but  lit- 
tle of  value  left,  save  the  property  here  In 
controversy;  his  assets  consisting  of  a  lot 
in  Crowley,  valued  at  $100,  a  piece  of  land 
In  Calcasieu,  valued  at  $200,  possibly  two 
pairs  of  mules,  valued  at  $850,  and  his  in- 
terest in  the  stock  and  open  accounts  of  the 


grocery  store,  sold  shortly  afterwards  by  the 
constable,  for  a  few  hundred  dollars. 

S.  O.  McBride  and  P.  W.  McBride  attempt 
to  sustain  the  transactions  of  which  plain- 
tiffs complain,  but  their  testimony  is  no 
more  coherent  or  convincing  than  is  that  of 
O.  T.  McBride,  and  the  same  thing  may  be 
said  of  the  testimony  of  S.  P.  McBride,  who, 
though  said  to  have  been  equally  interested 
with  his  brother  in  the  Kelsey  property,  ap- 
pears to  have  been  entirely  ignored  when  the 
proceeds  of  that  property  (the  notes  here  in 
question)  were  disposed  of,  and  when  his 
father  and  brother  filed  their  answers  In 
this  suit,  and  has  appeared  in  the  case  only 
as  a  witness,  and  later  for  the  purpose  of 
taking  an  appeal.  There  is  nothing  in  the 
record  to  cast  any  doubt  upon  the  good 
faith  of  Brooks  &  Clark,  Limited.  It  does 
not  appear  that  the  members  of  that  con- 
cern knew,  or  had  any  reason  to  suspect,  the 
purpose  for  which  the  Kelsey  property  was 
put  In  the  name  of  P.  W.  McBride,  and  plain- 
tiffs admit  that  they  are  entitled  to  be  pro- 
tected to  the  extent  of  the  advances  made  by 
them,  up  to  the  date  of  the  service  of  the  in- 
junction, say  to  the  amount  of  $1,530.58. 

The  learned  judge  a  quo,  In  concluding  his 
carefully  prepared  opinion,  says: 

"I  hold  that  there  was  no  simulation  in  the 
transfer  of  the  property  or  the  notes ;  that  the 
sale  to  P.  W.  McBride  was  real ;  that  the  trans- 
fer of  the  notes  by  S.  O.  McBride  to  his  two 
sons  was  made  in  fraud  of  other  creditors ;  that 
S.  O.  McBride  was  insolvent  at  the  time  of  said 
transfers;  that  the  prescription  of  one  year 
should  be  maintained  to  the  extent  above  men- 
tioned under  Civ.  Code,  art  1987,  which  protects 
contracts  made  to  secure  just  debts;  that  the 
transfer  of  said  notes  should  be  maintained  to 
the  amount  of  $3,300,  out  of  which  $3,300, 
Brooks  &  Clark,  Limited,  should  be  paid  the 
$1,558.98.  as  well  as  the  balance  due  on  the 
note  of  $2,000." 

And  there  was  Judgment  accordingly,  from 
which  O.  T.  St  S.  P.  McBride  having  appeal- 
ed, plaintiffs  took  an  appeal  as  to  S.  O.  &  P. 
W.  McBride,  and,  the  respective  appellees 
having  answered  the  appeals  of  the  others, 
the  parties  are  all  before  this  court  about  as 
they  were  before  the  district  court 

Opinion. 

At  the  date  of  the  alleged  sale  from  S.  O. 
to  P.  W.  McBride  which  is  here  attacked  S. 
O.  McBride  owed  these  plaintiffs  amounts 
aggregating  some  $1,600,  and  owed  other 
debts  besides,  and  we  agree  with  the  judge 
a  quo  in  the  conclusion  that  he  was  insolvent 
O.  T.  McBride  says  in  his  testimony: 

"I  knew  that  everything  was  getting  away, 
and  we  had  gotten  no  attention.  It  fthe  Kelsey 
property]  was  all  he  had  to  dispose  of.  He  done 
away  with  the  farm  at  Church  Point  and  spent 
the  money  for  debts,  so  we  got  a  little  bit  un- 
easy about  ourselves." 

And  the  testimony  of  S.  P.  McBride  is 
much  to  the  same  effect  The  theory  that  de- 
fendants seem  to  wish  the  court  to  adopt  is 
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that  Stephen  McBrlde  agreed  that,  if  his  two 
younger  sons  Patrick  and  Thaddeus  would 
undertake  the  working  of  rice  crops  and 
would  turn  their  earnings  over  to  him,  he 
would  buy  the  Kelsey  property,  and,  when 
their  earnings  should  have  reached  the 
amount  of  the  price,  would  convey  It  to  them; 
that  the  working  agreement  Into  which  they 
entered  was  that  Stephen  was  to  make  all  the 
advances  necessary  for  the  crops;  and  that 
the  proceeds,  after  deducting  the  land  and 
water  rents  (amounting  to  two-fifths,  and 
payable  in  kind),  were  to  be  divided  between 
them,  with  no  deduction  for  such  advances, 
so  that,  save  the  land  and  water  rents,  the 
entire  expenses  were  to  be  borne  by  the  one- 
fifth  of  the  crop  which  Stephen  was  to  re- 
ceive, or  else  were  to  be  paid  from  his  pocket. 
The  testimony  of  the  defendants  is  not  co- 
herent upon  either  of  the  points  stated. 
Thaddeus  being  asked  by  the  Judge,  "Your 
father  bought  that  property  for  you  and  your 
brother ?"  replied:  "He  got  a  piece  of  prop- 
erty, and  he  said:  'If  you  are  willing  to  go 
out  and  work  for  the  property.  I  will  let  you 
have  it — will  sell  It  to  you'" — from  which 
we  conclude  that  he  Intended  to  convey  the 
idea  that  Stephen's  acquisition  of  the  prop- 
erty was  not  the  result  of  any  previous  agree- 
ment with  his  sons,  but  was  an  accomplished 
fact  when  the  agreement  with  them  was 
made.  The  same  witness  (at  other  times) 
and  his  brother  Patrick  testify  that  Stephen 
purchased  the  property  after  and  as  part  of 
his  agreement  with  them.  Upon  the  subject 
of  the  terms  of  the  agreement  In  question 
Thaddeus,  as  we  have  seen,  on  his  first  ex- 
amination, testified  that  there  was  nothing 
definite,  or,  to  quote  his  exact  language:  "He 
[Stephen]  made  no  special  transaction.  1 
was  to  work  to  pay  for  the  property."  He 
stated  repeatedly  that  the  advances  to  be 
made  by  his  father  were  to  be  deducted  or 
reimbursed  before  dividing  the  crops,  and  as 
often  (but  later,  and  after  the  parties  had 
had  time  to  realize  that,  if  the  advances  were 
to  be  considered  as  deducted  before  the  divi- 
sion, there  would  perhaps  have  been  nothing 
to  divide)  that  the  advances  were  not  to  be 
deducted  but  were  to  be  borne  exclusively  by 
his  father.  Nor  do  we  find  the  testimony  of 
the  other  witnesses  more  satisfactory.  On 
the  other  hand,  we  have  undisputed  testi- 
mony from  witnesses  without  interest  from 
which  it  appears  that  such  an  agreement  as 
that  now  relied  on  by  defendants  is  unheard 
of,  and  must  inevitably  have  resulted  In  seri- 
ous loss  to  Stephen  McBrlde.  We  have  the 
fact  that  he  and  his  sons  had  had  consider- 
able experience  in  rice  planting,  and  that  he 
at  least  was  not  unfamiliar  with  the  risks  of 
the  business;  that  he  was  an  intelligent  man, 
well  advanced  in  years,  with  a  large  family, 
and  comparatively  small  means  which  had 
been  accumulated  during  a  life  of  hard  work 
—all  of  which,  considered,  it  seems  to  us  high- 


ly improbable  that  for  the  benefit  of  the  two 
who  were  best  able  to  take  care  of  them- 
selves he  would  have  so  greatly  Imperiled  the 
resources  to  which  he  and  the  more  helpless 
members  of  his  family  were  naturally  look- 
ing for  their  immediate  and  future. support 
Nor  is  the  impression  so  created  at  all  weak- 
ened when  we  consider  the  manner  In  which 
the  alleged  agreement  is  said  to  have  been 
carried  Into  effect.  If  the  Kelsey  property 
was  bought  for  Thaddeus  and  Patrick  with 
the  understanding  that  it  was  to  be  turned 
over  to  them  so  soon  as  their  earnings  to  be 
accumulated  in  the  hands  of  their  father 
should  be  sufficient  in  amount  to  reimburse 
the  price,  it  was  necessary  to  the  carrying 
out  of  such  understanding  that  some  one 
should  have  kept  an  account  of  the  earnings, 
but  no  such  account  was  kept,  and  of  the 
four  members  of  the  family  who  have  testi- 
fied no  two  of  them  agree  as  to  the  amount 
For  several  years  Pierre  worked  with  his 
brothers  in  planting  rice,  though  upon  an  in- 
dependent basis,  and  the  crops  were  sold 
through  S.  O.  McBrlde  &  Son,  of  which  con- 
cern he  was  a  member  and  the  bookkeeper. 
He  was  examined  at  great  length  as  a  wit- 
ness, but  professed  to  be  unable  to  produce 
the  more  Important  books  of  the  firm,  or  to 
do  more  than  guess  at  the  results,  so  far  as 
the  different  crops  were  concerned;  his  testi- 
mony throughout  being  shuffling,  evasive, 
and  altogether  unsatisfactory.  If  the  testi- 
mony so  given  be  accepted  as  true,  the  amount 
earned  by  Thaddeus  and  Patrick  far  exceeds 
that  claimed  by  them  or  admitted  by  their 
father.  If,  upon  the  other  hand,  the  amount 
be  as  stated  or  admitted  by  the  others,  then 
Thaddeus  and  Patrick,  having  complied  with 
their  agreement  (pretermitting  the  question 
of  preference)  were  entitled  to  the  property, 
and  we  can  discover  no  sufficient  reason  for 
the  conveyance  of  it  to  Pierre. 

It  Is  said  that  the  arrangement  as  thus 
made  was  satisfactory  to  Thaddeus  and  Pat- 
rick; but  it  appears  to  us  that  Patrick  had 
little  or  nothing  to  say  in  the  matter,  for,  as 
has  been  noted,  Stephen  and  Thaddeus  as- 
sert In  the  answers  filed  by  them  that  the 
notes  given  as  the  purchase  price  of  the 
property  are  owned  by  Thaddeus,  and  Thad- 
deus, on  his  first  examination,  stated,  under 
oath,  that  the  notes  were  his.  He  also  testi- 
fies, as  do  the  others,  that  the  notes  were 
placed  and  remained  in  bis  possession  until 
he  pledged  them  to  Brooks  &  Clark,  Limited, 
and  were  carried  about  in  his  pocket,  or 
now  and  then  perhaps  deposited  in  his  trunk, 
and  this,  although  in  the  meanwhile  Patrick 
was  sorely  in  need  of  collateral  security  up 
on  which  to  borrow  $200  for  the  making  of 
a  crop.  Moreover,  the  notes  were  pledged  to 
Brooks  &  Clark,  Limited,  in  connection  with 
a  matter  in  which  Patrick  had  no  interest 
and  to  secure  an  obligation  for  which  he  was 
not  bound. 
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Considering  the  other  features  of  the  al- 
leged sale,  we  find  that  Pierre  was  wholly 
without  means  or  prospects  which  would  au- 
thorize the  assumption  that  he  was  or  would 
ever  be  able  to  pay  for  the  property,  and  he 
was  already,  as  we  think,  heavily  In  debt  to 
his  father,  the  vendor.  The  mortgage  debt  of, 
say  $510,  and  interest,  which  he  assumed  as 
part  of  the  purchase  price,  fell  due  shortly 
after  the  purchase,  and,  according  to  his  tes- 
timony, was  paid  from  the  funds  pf  S.  O. 
McBrlde  &  Son. 

We  are  Inclined  to  think  that  It  was  paid 
with  funds  furnished,  directly  by  S.  O.  Mc- 
Brlde, but  whether  in  the  one  way  or  in  the 
other  It  was  really  paid  by  S.  O.  McBrlde, 
since  the  firm  owed  him  much  more  than  It 
was  able  to  pay.  It  Is  not  pretended  that 
after  the  transfer  of  the  title  the  supposed 
vendee  charged  the  firm  of  S.  O.  McBrlde  & 
Son  rent  for  that  portion  of  the  premises  oc- 
cupied by  It,  and  It  is  shown  affirmatively 
that  the  only  other  tenant  who  was  examined 
continued  to  pay  his  rent  to  the  supposed 
vendor,  Stephen  McBrlde. 

Considering,  then,  the  relations  which  the 
defendants  bear  to  each  other,  In  connection 
with  the  facts  stated,  our  conclusion  Is  that 
the  transaction  purporting  to  be  a  sale  be- 
tween Stephen  McBrlde  and  his  son  Pierre 
was  a  simulation,  pure  and  simple,  the  pur- 
pose of  which  was  to  screen  the  property  of 
Stephen  McBrlde  from  the  pursuit  of  his 
creditors,  and  to  enable  him  to  make  use  of 
the  notes  representing  its  supposed  value  for 
the  continuance  in  the  same  manner  as  be- 
fore of  the  planting  operations  conducted  by 
his  son  Thaddeus  and  himself.  Patrick  had 
married,  and  to  some  extent  gone  off  to  him- 
self, and  his  father  apparently  did  not  rely 
upon  his  further  co-operation;  but  Thaddeus 
was  younger  and  unmarried,  and,  as  we  take 
it,  more  under  the  paternal  Influence,  and  It 
was  therefore  through  him  or  In  his  name 
that  the  securities  were  to  be  handled.  It 
may  be  that  If  a  settlement  could  be  arrived 
at  between  them,  It  would  be  found  that  the 
father  Is  indebted  to  the  sons  as  the  result  of 
the  business  carried  on  by  them;  but  to  what 
amount  It  is  impossible  to  say. 

As  we  are  unable,  however,  to  accept  the 
theory  propounded  as  to  the  terms  of  their 
agreement;  and  as,  upon  the  whole,  the  busi- 
ness was  unprofitable,  we  do  not  think  the 
amount  would  be  large.  And  for  that  reason, 
as  well  as  for  the  other  reasons  which  have 
been  given,  we  do  not  believe  that  there  was 
any  intention  to  transfer  to  the  sons  either 
the  property  in  question  or  the  notes  .repre- 
senting the  price.  Brooks  &  Clark,  Limited, 
are  shown  to  have  agreed  to  make  advances 
to  Thaddeus  McBrlde  to  the  extent  of  $2,000 
upon  the  faith  of  an  apparently,  valid  mort- 
gage, and  actually  to  have  advanced  $1,530.58 
up  to  the  date  of  the  service  of  the  injunction 
In  this  case,  or  rather  up  to,  say  June  5th. 
Whether  their  contract  was  made  with  Thad- 


deus McBrlde  or  with  his  father  professing 
to  act  for  him,  or  was  the  result  of  negotia- 
tions In  which  both  father  and  son  participat- 
ed, there  is  no  doubt  that  it  was  made  with 
the  full  approval  of  Stephen  McBrlde.  The 
mortgage  purporting  to  secure  the  six  notes 
of  $1,000  each  which  were  then  given  In 
pledge  having  been  thus  used  by,  or  with  the 
approval,  and,  as  we  think,  for  the  benefit  of, 
the  real  owner  of  the  property,  must  there- 
fore be  sustained  to  the  extent  necessary  for 
the  satisfaction  of  the  contract  so  made. 

The  prescription  of  one  year  (whether  es- 
tablished by  Civ.  Code,  art  1987  or  1904),  re- 
lied on  by  defendants,  has  no  application  to 
attacks  upon  simulated  transactions.  Den- 
nlstoun  et  al.  v.  Nntt  et  ax.,  2  La.  Ann.  483; 
Dunn  v.  Woodward,  11  La.  Ann.  265;  Glad- 
ney  v.  Sheriff  et  al.,  48  La.  Ann.  316,  19 
South.  276. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and,  proceeding  to  render  such  judg- 
ment as  should  be  rendered,  it  Is  further  de- 
creed that  the  transaction  purporting  to  have 
been  a  sale  by  act  of  date  April  14,  1905, 
from  Stephen  O.  McBrlde  to  Pierre  Walter 
McBrlde,  of  lot  No.  15,  In  block  No.  63,  In  the 
city  of  Crowley,  be  held  to  have  been  a  simu- 
lation, pure  and  simple,  and  to  have  been 
and  to  be  of  no  effect;  that  the  mortgage 
granted  by  said  act  be  recognized  to  the  ex- 
tent necessary  for  the  payment  of  any  bal- 
ance which  may  be  due  upon  the  note  of  $2,- 
000  given  by  O.  ff.  McBrlde  to  Brooks  &  Clark, 

Limited,  and  bearing  date  April   ,  1906; 

and  that  otherwise  said  mortgage  be  cancel- 
ed and  erased,  and  that,  subject  to  the  pay- 
ment of  said  debt  to  Brooks  &  Clark,  Limit- 
ed, the  property  In  question  be  held  liable  to 
seizure  and  sale  In  satisfaction  of  the  judg- 
ments obtained  by  plaintiffs  against  Stephen 
O.  McBrlde  and  herein  set  up. 

It  is  further  decreed  that  defendants  Ste- 
phen O.  McBrlde,  Pierre  W.  McBrlde,  and  O. 
Thaddeus  McBrlde  pay  all  costs. 


(121  La.) 
No.  16,963. 

BLUM  et  ux.  v.  WEATHERFORD  ft  CARY 

BROS,  et  al. 
(Supreme  Court  of  Louisiana.   April  13,  1908.) 

1.  Negligence — Places  Attractive  to  Chil- 
dren—Timbers  Across  Canal — Liability — 
Temporary  Crossing. 

The  stringers  across  the  canal  were  not  an 
inviting  place  for  children.  The  two  timbers 
were  not  a  continuation  of  a  highway,  nor  did 
they  connect  two  streets.  They  were  not  in- 
tended for  pedestrians.  They  were  put  there  to 
wheel  wheelbarrows  across  the  canal. 

2.  Same— Not  Inviting. 

The  stringers  were  above  a  coffer  dam.  The 
end  of  each  stringer  was  about  eight  feet  be- 
low the  surface  of  the  bank.  There  was  an  "in- 
cline" or  "approach"  from  the  bank  to  the  end 
of  the  timbers  below. 
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3.  Same— An  Incline  ob  "Run." 

While  in  use,  defendants  had  placed  a  few 
boards  and  made  a  "run"  for  the  wheeling  of 
the  wheelbarrows  from  the  bank  to  the  string- 
ers. 

4.  Same—The  Boards  of  the  "Run." 

When  the  defendants  left  the  work  they 
took  these  planks  away.  They  left  the  stringers 
across  the  canal. 

5.  Same— Some  Time  Had  Elapsed. 

At  the  date  of  the  accident  they  had  been 
away  from  the  work  of  laying  pipes  about  one 
month  and  a  half. 

6.  Same— Private  Wat  Over  Drain. 

The  crossing  was  not  public.  It  was  not 
dangerous.  The  child  who  met  with  the  fatal 
accident,  aged  4%  years,  had  wandered  from  her 
home  with  a  companion  aboat  her  age. 

7.  Same— Not  Liable  for  Accident. 

A  person  not  in  any  way  negligent,  not 
suspecting  and  without  cause  to  suspect  that  a 
child  of  tender  years  would  leave  the  playground 
and  attempt  to  cross  on  stringers  that  he  placed 
across  a  canal,  cannot  be  held  liable  for  dam- 
ages. 

8.  Same— Boards  Across  Drains. 

If  the  contrary  were  the  rule,  then  all 
boards  across  a  small  stream,  canal,  or  drain 
would  have  to  be  removed  immediately  after  they 
have  been  used,  although  not  intended  as  a 
crossing  place  and  not  attractive  at  all  as  such. 
The  approaches  to  them  did  not  offer  ready  ac- 
cess. 

9.  Same— Used  Crossing  Neabbt. 

There  was  a  crossing  nearby  made  with 
boards  laid  from  bank  to  bank.    It  was  a  con- 
venient crossing  as  compared  with  the  two 
pieces  of  timber. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred.  Durieve  King,  Judge. 

Action  by  Edward  J.  Blum  and  wife  against 
Weatberford  &  Cary  Bros,  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

George  W.  Flynn  and  Michael  Dracos  Dim- 
itry,  for  appellants.  Morgan  &  MUner,  for 
appellees. 

BREAUX,  C.  J.  This  action  is  for  dam- 
ages in  the  sum  of  $10,000. 

Plaintiffs  lost  their  little  daughter,  Ethel, 
aged  4%  years,  on  the  evening  of  June  27, 
1906,  between  the  hours  of  6  and  6:30  o'clock. 

She  was  playing  with  another  little  girl, 
about  her  age,  at  or  near  the  St.  Louis  Canal 
In  the  vicinity  of  North  Gayoso  street. 

One  of  plaintiff's  contentions  is  that  it  was 
a  children's  playground.  Nearby  there  was 
across  the  canal  two  large  boards  at  the  inter- 
section of  the  canal  with  Gayoso  street. 
They  served  as  a  bridge  over  which  the  work- 
men of  defendants  rolled  their  materials  in 
wheelbarrows.  These  materials  were  needed 
in  constructing  the  work  at  which  they  were 
employed. 

Plaintiffs'  contention  is  that  the  defendants 
had  completed  their  work  and  had  left  the 
place  entirely,  but,  none  the  less,  they  neglect- 
ed to  take  up  the  said  large  pieces  across  the 
ditch;  that  they  placed  no  warning  signals, 
and  did  nothing  else  to  protect  the  children 


of  the  neighborhood,  attracted  to  the  place  to 
play ;  that  the  approaches  to  this  bridge  were 
not  in  any  way  Inclosed,  and  nothing  was 
placed  there  to  warn  persons  although  there 
was  danger;  that  this  bridge  had  every  ap- 
pearance of  having  been  placed  where  it  was 
as  a  convenience  for  the  public  to  pass  to  and 
fro;  that  there  was  no  danger  before  the 
work  had  been  completed,  for  the  defendants 
had  a  watchman  to  warn  persons  of  the  dan- 
ger ;  that  after  they  left  they  discharged  the 
watchman,  and  gave  themselves  no  concern 
about  the  danger. 

Plaintiffs  aver  that  they  are  poor;  they 
had  no  means  to  employ  a  nurse,  and  that  as 
It  Is  with  others  in  that  condition  of  life  they 
allowed  their  children  to  play  on  the  sidewalk 
and  outside  at  no  great  distance  from  their 
home;  that  the  boards  in  question  attracted 
the  children.  It  was  a  place  that  they  would 
naturally  seek  to  play. 

That  defendants  knew  or  should  have 
known  of  the  danger,  and  should  have  taken 
steps  to  prevent  accident ;  that  the  child  left 
the  playground  and  followed  the  approaches 
on  the  unprotected  crossings,  and  while  on  it 
fell  over  and  was  found  drowned  a  short  dis- 
tance afterward ;  that  the  child  greatly  suf- 
fered. 

The  following  is  the  story  of  the  bridge 
from  which  the  little  girl  fell:  The  defend- 
ants laid  pipes  on  Gayoso  street.  Their  work 
extended  to  a  drainage  canal — 1.  e.,  the 
Toulouse  Drainage  Canal.  In  order  to  lay 
their  pipes  under  the  canal  it  became  neces- 
sary to  construct  a  coffer  dam  across  the 
canal. 

This  coffer  dam  consisted  of  two  rows  of 
sheet  piling  driven  across  the  canal.  The  pil- 
ing was  cut  down  and  decked  or  planking  was 
put  over  the  top  to  make  it  as  water  tight  as 
possible. 

It  afterward  became  necessary  to  make  a 
gang  plank  over  this  water  dam  and  cross  the 
canal  to  get  over  from  one  side  to  the  other. 

The  workmen  wheeled  concrete  and  other 
material  over  this  gangway.  It  was  the  pur- 
pose for  which  it  had  been  constructed  or 
placed  where  it  was. 

The  stringers  of  the  gangway  measured  8 
Inches  by  16  inches  and  25  feet  in  length. 

These  constructions  were  placed  there  by 
the  defendant  contractors. 

We  will  here  state  that  the  end  of  the 
stringers  did  not  reach  the  top  of  the  bank; 
they  were  about  8  feet  below  the  top. 

There  was  an  approach  from  the  top  of  the 
bank  to  the  end  of  the  stringers;  it  was  an  in- 
cline. 

On  this  incline  the  defendants  had  placed 
boards  the  better  to  roll  their  wheelbarrows 
over  It.  When  the  defendants  left  they  took 
away  the  boards  on  this  Incline  or  approach 

After  the  defendants  had  completed  their 
work,  they  removed  all  of  their  material  and 
other  property,  but  left  the  two  stringers 
across  the  drainage  canal.   The  date  of  the 
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accident  was  about  one  month  and  a  half  aft- 
er they  had  left 

While  the  defendants  were  at  work  they 
had  a  watchman  to  see  after  their  property. 

The  Impression  among  some  of  the  wit- 
nesses was  that  this  watchman's  duty  was  to 
warn  the  public  not  to  cross. 

The  weight  of  the  evidence  shows  that  the 
watchman  was  not  particularly  placed  in 
charge  of  the  bridge.  In  this  they  were  mis- 
taken; his  duty  was  while  defendants  were 
putting  up  the  work  to  see  to  the  protection 
of  their  tools  and  materials. 

It  Is  also  urged  that  the  defendants  should 
have  placed  a  barricade  or  something  on  the 
approach  to  warn  persons  not  to  cross  the 
bridge. 

The  testimony  also  shows  that  it  was  not 
the  crossing  place. 

It  is  in  place  to  state  that  the  contract 
made  by  defendants  with  the  sewerage  and 
water  board,  the  contra  ctee,  was  to  lay  pipes 
In  certain  designated  places,  and  to  leave 
these  places  as  well  as  the  ditches  and  canal 
in  the  same  condition  as  when  the  defendants 
began  to  work.  The  defendants  had  the  sanc- 
tion of  the  local  authorities  to  work  at  the 
place. 

There  was  necessity,  the  evidence  shows, 
for  placing  the  heavy  timbers  across  the  ca- 
nal ;  the  defendants  could  not  have  continued 
their  work  without  the  bridge. 

It  remains  for  us  to  determine  whether  the 
defendants  were  negligent 

We  judge  the  little  girl  fell  from  the  bridge 
when  about  midway.  We  have  noted  the  con- 
tention on  the  part  of  plaintiffs  is  that  It  was 
part  of  the  playground  and  that  she  was  at- 
tracted there  by  the  works  of  the  defendants. 

The  testimony  does  not  sustain  that  conten- 
tion. There  was  no  playground  near  the 
place  where  she  fell,  and  really  there  was 
nothing  to  invite  the  child  there.  She  and 
her  little  companion  descended  the  Incline 
about  eight  feet  to  get  over  to  the  bridge. 

It  required  the  fancy  and  activity  of  a 
child  to  find  her  way  to  such  a  place. 

We  do  not  hold  that  in  so  doing  there  was 
contributory  negligence  on  her  part  which 
bars  her  father  and  mother  from  recovering 
judgment,  if  defendants  were  negligent  We 
have  seen  that  she  was  only  4%  years  old. 

We  do  hold  that  it  was  not  negligence  on 
the  part  of  defendants  not  to  have  suspected 
that  the  little  child  might  find  her  way  to 
these  stringers  and,  In  attempting  to  cross  the 
canal  to  the  other  side  away  from  her  home, 
fall  and  be  drowned. 

There  was  nothing  dangerous  In  itself 
about  the  bridge;  nothing  to  suggest  the 
possibility  of  an  accident  such  as  the  fatal 
accident  here. 

We  have  stated  that  everything  placed 
there  by  defendants  was  taken  away  ex- 
cept the  stringers;  they  were  not  part  of 
the  thoroughfare.  They  never  were  intend- 
ed for  any  such  purpose.   It  does  not  sug- 


gest itself  that  there  was  necessity  for  plac- 
ing barricades  at  the  end  of  the  run  or  ap- 
proach. And  as  for  the  watchman,  after  the 
materials  were  taken  away,  there  remained 
nothing  for  him  to  watch.  There  was  no 
reason  for  him  to  remain  there  to  warn  the 
public  from  crossing  over  the  pieces  of  tim- 
ber which  did  not  connect  streets  or  thor- 
oughfares. 

Another  Bridge. 

There  was  a  bridge  nearby  which  con- 
nected the  two  banks  of  the  drainage  canal 
and  over  which  It  was  possible  to  pass  with- 
out having  to  go  down  an  Incline  or  follow 
a  run  or  approach  to  stringers,  the  ends  of 
which  are  some  eight  feet  beloW  the  bank. 
All  persons  except  children  could  see  that 
the  stringers  were  not  intended  for  public 
use.  No  such  bridge  would  be  placed  across 
a  drain  for  the  public  use. 

The  fact  that  the  little  girl  walked  to  this 
place  and  met  with  the  fatal  accident  Is  not 
evidence  of  negligence  of  defendants.  Bridges 
and  planks  are  placed  across  canals  and 
ditches.  Those  placing  them  there  If  not 
negligent  are  not  liable  If  any  one,  Includ- 
ing a  child  of  tender  years,  falls  and  meets 
with  an  accident 

The  testimony  shows  that  it  was  never  in- 
tended that  there  should  be  a  passageway 
at  this  point.  The  cause  of  the  accident  Is 
too  far  removed  from  the  defendants  to  hold 
them  liable. 

The  principles  laid  down  in  the  case  of 
Fredericks  v.  R.  R  Co.,  46  La.  Ann.  1186. 
15  South.  413,  are  directly  pertinent  The 
facts  are  very  similar.  In  that  case  the 
court  held,  that  plaintiff  could  not  recover; 
that  bridges  or  walks  would  not  afford 
ground  for  suit  if  there  was  no  negligence 
committed  in  the  manner  or  way  that  they 
were  placed  over  the  canal  or  ditch. 

Why  did  they,  the  defendants,  leave  the 
stringers  over  the  drain? 

Plaintiffs  make  a  point  of  the  fact  that  the 
stringers  were  left  and  that  this  was  an  act 
of  negligence. 

The  defense  is  that  the  work  was  not  en- 
tirely completed.  There  was  necessity  for 
them  to  return  and  to  use  the  bridge  again. 

True;  it  is  shown  that  they  never  re- 
turned. This  in  itself  would  not  be  ground 
for  condemning  them  if  in  leaving  the  string- 
ers  they  did  nothing  more  than  is  usually 
done  by  those  who  place  boards  and  planks 
or  timbers  across  ditches  and  canals. 

Learned  counsel  for  plaintiff  cite  several 
cases  with  confidence.  In  the  first  case  cit- 
ed, Wester  fie  Id  v.  Levis  Bros.,  43  La.  Ann. 
66,  9  South.  52,  the  court  refers  to  the  ma- 
chine which  was  the  cause  of  the  accident 
as  dangerous.  There  were  two  mules  hitch- 
ed to  it  It  was  left  in  the  street  near  plain- 
tiff's residence  without  an  attendant  It 
was  such  a  machine  as  would  attract  an 
active  small  boy  and  tempt  him  to  act  as  the 
victim  acted  in  the  cited  case.    Here  the 
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crossing  was  not  dangerous.  It  was  not  part 
of  the  street  There  was  nothing  to  give  rise 
to  the  apprehension  that  small  children 
would  descend  too  near  the  water's  level  and 
walk  on  the  pieces  of  timber. 

In  another  case  cited,  Brlnkman  v.  St 
Landry  Cotton  Oil  Co.,  118  La.  838,  43 
South.  458,  an  opening  was  closed  by  clog- 
ging cotton  seed  which  should  have  been 
kept  clear.  Closed  as  it  was,  it  was  a  man 
trap.  It  was  found  that  there  was  negli- 
gence. 

Here  everything  was  In  open  view.  There 
was  nothing  specially  to  be  done  to  prevent 
an  accident 

In  the  Buechner  Case,  112  La.  599,  86 
South.  603,  66  L.  R.  A.  334,  104  Am.  St  Rep. 
455,  there  was  a  hole  In  a  defective  public 
bridge  through  which  plaintiff's  son  fell. 

It  Is  well  settled  that  the  public  thorough- 
fare should  be  kept  in  a  reasonably  safe  con- 
dition. The  court  found  that  that  had  not 
been  done. 

In  the  pending  case  there  was  no  public 
bridge,  and  there  was  nothing  to  give  rise 
to  the  thought  that  children  would  leave  a 
safe  place  to  go  to  these  timbers. 

If  that  were  made  actionable  It  would  be- 
come necessary  to  protect  the  public  from 
all  accidents  on  canals,  gullies,  and  ditches. 
Perhaps,  to  a  certain  extent  there  is  neces- 
sity for  this,  but  even  then  those  who  place 
pieces  of  timber  across  these  places  for  use- 
ful purposes  could  only  be  held  liable  in 
case  it  was  evident  that  by  the  defective 


passage  owing  to  negligence  an  accident  was 

caused. 

It  Is  a  dictate  of  the  highest  humanity  to 
protect  children  and  not  to  take  Into  account 
the  fault  or  negligence  of  the  parents  who 
permit  them  to  go  on  the  highway,  partic- 
ularly when  the  parents  are  poor  and  un- 
able to  employ  a  nurse.  But  It  must  appear, 
in  order  to  apply  this  high  principle  of  hu- 
manity, that  defendant  was  at  fault 

One  might  place  two  boards  across  a  ditch 
or  canal  for  his  own  purpose  at  a  particular 
place.  If  a  child  were  to  find  its  way  to  it 
and  fall  over  and  meet  with  an  accident  It 
would  not  necessarily  be  cause  to  mulct  him 
In  damages. 

If  a  contractor  or  others  working  on  the 
public  streets  were  to  place  an  obstruction 
on  the  street  or  on  any  of  the  public  ap- 
proaches to  the  street  there  might  then  be 
fault  or  negligence  in  case  of  deficiency  in 
warning,  for  there  Is  a  rule  against  such  ob- 
structions. Besides,  It  Is  due  to  the  public 
that  there  should  be  no  such  obstructions. 

The  drain  in  this  case  was  public  as  a 
drain  but  not  public  in  the  sense  that  a  per- 
son becomes  liable  for  placing  one  or  more 
planks  across  It  for  a  particular  purpose  if 
the  ends  of  the  planks  are  below  the  top  of 
the  banks. 

The  Jury's  verdict  was  against  plaintiffs. 
We  have  no  reason  to  disturb  it 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed 
from  Is  affirmed. 
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McCALL  v.  STATE. 
(Supreme  Court  of  Florida,  Division  A.  April  9, 
19080 

1.  Criminal  Law  — Whit  or  Bbbob  —  Ques- 
tions Presented  fob  Review— Admissibil- 
ity of  Evidence— Oftee— Necessity. 

It  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  apparent  of 
which  he  complains,  and  where,  in  the  examina- 
tion of  witnesses  on  the  trial,  objections  to  any 
of  his  questions  have  been  sustained,  and  the 
testimony  sought  to  be  elicited  thereby  excluded, 
and  such  questions  do  not,  in  and  of  themselves, 
indicate  whether  the  answers  thereto  will  be  ma- 
terial or  pertinent  evidence,  it  is  his  duty,  in 
order  to  have  the  rulings  thereon  reviewed  upon 
writ  of  error,  to  make  an  offer  at  the  trial  of 
what  he  proposes  to  elicit  or  prove  by  such  ques- 
tions, so  that  both  the  trial  and  appellate  courts 
can  determine  whether  the  proposed  evidence  is 
material  or  relevant ;  otherwise  he  fails  to  make 
his  alleged  error  to  appear,  and  an  appellate 
court  will  so  declare. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15.  Criminal  Law,  |  8145;  vol.  14,  Criminal 
Law,  i  159a] 

2.  Same — Evidence — Admissibility. 

Objections  are  properly  sustained  to  ques- 
tions that  seek  to  elicit  testimony  that  is  not 
relevant  or  material  to  the  issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  Si  752-755.] 

8.  Same  —  Harmless  Ebbob  —  Exclusion  of 
Evidence— Facts  Otherwise  Appearing. 
Where  an  objection  has  been  sustained  to  a 
question,  but  subsequently  during  the  trial  the 
question  was  answered  in  effect  by  the  witness, 
even  if  there  was  error  in  the  previous  ruling, 
it  was  cured  by  the  subsequent  admission  of  the 
testimony  bo  excluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  15,  Criminal  Law,  I  814a] 

4.  Same— Instructions— Good  Character. 

In  a  criminal  prosecution,  where  the  defend- 
ant puts  his  character  in  issue,  the  court  cannot 
be  required  to  single  out  specifically  the  part  of 
the  evidence  relating  to  character,  to  the  exclu- 
sion of  other  evidence,  and  instruct  on  it,  though 
the  court  may  do  so  if  it  sees  proper.  When 
such  instructions  are  given,  it  is  proper  to  in- 
struct the  jury  that  such  evidence  of  good  char- 
acter must  be  considered  in  connection  with  all 
the  other  evidence  in  the  case,  and  when  consid- 
ered as  a  whole,  if  the  evidence  raises  a  rea- 
sonable doubt  of  the  defendant's  guilt,  there 
should  be  an  acquittal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |§  1838-1845,  1922.] 

5.  Same  —  Briefs  —  Failure  to  Set  Out 
Points  and  Arguments— Waiver  of  Ebbob. 

Where  the  brief  for  plaintiff  in  error  con- 
tains simply  a  bare  statement  that  a  ruling  of 
the  trial  court  is  erroneous,  no  reasons  being 
given,  no  principles  of  law  stated,  and  no  au- 
thorities cited,  an  assignment  of  error  based 
upon  such  ruling  will  be  treated  as  abandoned 
for  failure  to  argue  the  same,  unless  the  error 
complained  of  is  so  glaring  or  patent  that  no 
argument  is  needed  to  demonstrate  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  2966,  3012,  3013.] 

a  Same— Trial— Instructions— Dutt  of  Ju- 
rors. 

No  error  was  committed  in  refusing  the  fol- 
lowing requested  instruction:  "The  court  char- 
ges the  jury  that  if  any  one  of  the  jury  have  a 
reasonable  doubt  growing  out  of  the  evidence  as 
to  whether  or  not  any  material  allegation  of  the 
indictment  has  been  proven,  you  must  acquit 
the  defendant" 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  14,  Criminal  Law,  I  1940.] 
46  SO.— 21 
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7.  Same. 

Where  an  assignment  of  error  is  predicated 
upon  the  denial  of  a  motion  for  a  new  trial, 
and  such  motion  consists  of  a  number  of  grounds, 
an  appellate  court  will  consider  only  such 
grounds  as  sre  urged  before  it  and  where  none 
of  the  grounds  are  argued,  the  defendant  simply 
stating  bis  brief  that  such  motion  should  have 
been  granted,  the  assignment  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  SS  2966,  3012,  3013.] 

a  Same. 

The  practice  of  requesting  an  unnecessarily 
large  number  of  instructions  to  the  jury  is  dis- 
approved. 

[Ed.  Note.— For  cases  in  point  we  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1806,  1991.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Suwannee  County; 
Bascom  H.  Palmer,  Judge. 

Bart  McCall  was  convicted  of  murder  In 
tbe  third  degree,  and  he  brings  error.  Af- 
firmed. 

Boberson  &  Small,  for  plaintiff  in  error. 

SHACKLEFORD,  a  J.  Bart  McCall  was 
indicted  for  murder  in  the  first  degree,  tried, 
convicted  of  murder  in  the  third  degree,  and 
sentenced  to  imprisonment  In  the  state  prisoD 
for  a  term  of  10  years,  which  judgment  he 
seeks  to  have  reversed  here  upon  a  writ  of 
error. 

After  the  state  had  introduced  all  of  its 
evidence  in  chief,  the  defendant  was  called 
as  a  witness  in  his  own  behalf  and  the  follow- 
ing questions  propounded  to  him:  "Why 
didn't  your  brother  want  you  to  leave?" 
"What  was  said  that  night  with  reference 
to  your  sister,  Mrs.  Blackman?"  The  sus- 
taining of  objections  interposed  by  the  state 
to  these  questions  forms  the  basis  for  the 
first  two  assignments.  Previous  to  the  pro- 
pounding of  these  questions  the  state  had  es- 
tablished the  fact  of  the  killing  of  Ed  Mc- 
Call by  the  defendant  on  the  night  of  the 
27th  day  of  May,  1906.  No  error  is  made  to 
appear  to  us  in  either  of  these  assignments. 
As  was  said  in  Boykin  v.  State,  40  Fla.  484, 
text  491,  24  South.  141,  text  144:  "The  ex- 
cluded questions  did  not  in  and  of  them- 
selves indicate  the  materiality  or  pertinency 
of  the  evidence  expected  in  reply  thereto, 
and  no  exposition  was  made  as  to  what  evi- 
dence was  expected  to  be  elicited  in  reply 
thereto.  Neither  this  court  nor  the  trial 
court  could,  therefore,  say  whether  the  ex- 
cluded evidence  was  material  or  pertinent 
or  not  It  Is  the  duty  of  a  party  appealing 
to  an  appellate  court  to  make  the  errors  ap- 
parent of  which  he  complains,  and  unless 
he  does  so  the  appellate  court  cannot  declare 
.  error.  The  rule  In  such  cases  is  that,  where 
a  question  to  which  an  objection  is  sustain- 
ed on  the  trial  does  not  itself  indicate  wheth- 
er the  answer  to  it  will  be  material  or  per- 
tinent evidence  or  not,  the  party  seeking  to 
introduce  the  evidence  must  in  order  to  have 
the  ruling  reviewed  on  appeal,  make  an  offer 
of  what  he  proposes  to  prove,  so  that  the  tri- 
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al  and  appellate  court  can  determine  wheth- 
er the  proposed  evidence  is  material  or  not; 
otherwise,  be  fails  to  make  his  alleged  error 
to  appear,  and  the  appellate  court  will  so 
declare."  Also  see  the  authorities  there 
cited,  and  In  addition  thereto  the  following: 
Wright  y.  State,  42  Fla.  239,  27  South.  863; 
Hoodleas  v.  Jernigan,  46  Fla.  213,  text  224, 
35  South.  666,  text  660,  and  authorities  there 
cited ;  Starke  v.  State,  49  Fla.  41,  37  South. 
850;  Davis  v.  State,  54  Fla.  — ,  44  South.  757; 
Pugh  v.  State  (decided  here  at  the  present 
term)  45  South.  1023. 

The  third  assignment  is  based  upon  the 
sustaining  of  an  objection  to  the  following 
question  propounded  to  the  defendant: 
"What  else,  If  anything,  was  said  that  night 
with  reference  to  your  sister?"  Previous 
to  the  asking  of  this  question,  the  defendant 
had  testified  to  the  effect  that  some  time  be- 
fore the  night  of  the  killing,  but  not  long 
after  the  defendant  went  to  the  home  of  the 
deceased  to  live,  at  which  time  their  sister 
was  living  in  such  home  also,  the  deceased 
had  Informed  the  defendant  that  he  (the  de- 
fendant) would  like  to  have  sexual  inter- 
course with  their  sister.  At  the  time  the 
question  was  asked  the  defendant  bad  not 
testified  to  any  conversation  having  taken 
place  on  the  night  of  the  tragedy  between 
him  and  the  deceased  concerning  their  sis- 
ter, nor  had  It  been  made  to  appear,  at  the 
time  the  objection  was  interposed  and  sus- 
tained, what  evidence  the  defendant  sought 
or  expected  to  elicit  by  the  question.  What 
we  have. said  in  disposing  of  the  first  and  sec- 
ond assignment  Is  equally  applicable  here. 
After  the  court  had  sustained  the  objection, 
the  defendant  then  stated  what  he  would  tes- 
tify to  In  response  to  the  question,  to  the  ad- 
mission ofwhich  in  evidence  the  state  objected 
and  the  court  excluded.  This  forms  the  basis 
for  the  fourth  assignment  No  error  Is  made 
to  appear  here.  The  excluded  testimony  was 
In  no  wise  responsive  to  the  question,  but 
simply  set  forth  In  detail  an  account  of 
what  happened,  one  night  In  the  month  of 
January  prior  to  the  killing  on  the  28th  day 
of  the  following  May,  between  the  deceased, 
the  defendant,  and  their  sister,  when,  ac- 
cording to  the  proffered  testimony,  the  de- 
ceased made  an  unsuccessful  attempt  to 
have  sexual  intercourse  with  their  sister, 
which  was  prevented  by  the  defendant  This 
produced  a  quarrel  and  an  altercation  be- 
tween the  deceased  and  the  defendant  on 
the  night  such  attempt  was  made,  and  they 
continued  to  have  quarrels  about  It  up  to 
the  very  night  the  killing  took  place,  and 
that  the  deceased  continued  to  keep  the  de- 
fendant at  his  home  and  refused  to  permit* 
him  to  return  to  his  home  in  Alabama,  for 
the  reason  that  the  deceased  was  afraid  that 
the  defendant  would  tell  about  the  attempted 
rape  by  the  deceased  of  their  sister.  There 
is  absolutely  nothing  In  the  excluded  testi- 
mony relating  to  what  occurred  on  the  night 
of  the  tragedy.   Immediately  after  this  prof- 


fered testimony  was  excluded  the  defendant 
proceeded  to  set  forth  in  detail  what  took 
place  on  the  night  of  the  killing,  and  stated 
that  the  quarrel  arose  and  was  renewed  that 
night  over  the  thwarted  attempt  of  the  de- 
ceased to  have  sexual  intercourse  with  their 
sister.  Therefore  the  defendant  had  the  full 
benefit  of  all  the  responsive  testimony  to  the 
question,  and  for  that  reason  has  nothing 
to  complain  of  on  that  score.  See  Baker  v. 
State,  30  Fla.  41,  11  South.  492;  Mathls  v. 
State,  45  Fla.  46,  text  63,  34  South.  287,  text 
292 ;  Batman  v.  State,  48  Fla.  21,  37  South. 
576. 

The  fifth  assignment  is  based  upon  the 
exclusion  of  certain  portions  of  the  testimony 
of  Rebecca  Blackman,  the  sister  of  the  de- 
fendant and  the  deceased,  in  which  she  set 
forth  the  attempt  of  the  deceased  to  have 
sexual  intercourse  with  her  in  the  month 
of  January  preceding  the  killing  in  May. 
What  we  have  said  in  disposing  of  the  fourth 
assignment  applies  here.  This  testimony  is 
too  remote  in  point  of  time  and  has  no  rele- 
vancy to  the  crime  for  which  the  defend- 
ant was  tried.  The  witness  testified  In  the 
excluded  testimony  that  Just  after  the  de- 
ceased made  his  unsuccessful  attempt  upon 
her  she  left  his  house  and  returned  to  her 
home  in  Alabama.  There  Is  nothing  in  her 
excluded  testimony  which  throws  any  light 
upon  the  tragedy. 

The  sixth  and  seventh  assignments  are 
based,  respectively,  upon  the  refusal  of  the 
trial  court  to  give  the  following  instructions 
at  the  request  of  the  defendant: 

"The  court  charges  the  jury  that  proof 
of  good  character,  In  connection  with  all 
the  other  evidence  in  the  case,  may  generate 
in  the  minds  of  the  jury  a  reasonable  doubt 
which  would  entitle  the  defendant  to  an  ac- 
quittal, when  without  such  proof  of  good 
character  the  jury  would  convict" 

"The  court  charges  the  Jury  that  proof  of 
good  character,  if  you  believe  from  the  evi- 
dence that  the  defendant  has  proven  a  good 
character,  Is  a  fact  which,  taken  in  connec- 
tion with  all  the  other  evidence  in  the  case, 
may  generate  in  the  minds  of  the  Jury  a 
reasonable  doubt  which  will  entitle  the  de- 
fendant to  an  acquittal." 

In  support  of  these  assignments  the  defend- 
ant cites  and  relies  upon  the  following  cases: 
Taylor  v.  State  (Ala.)  42  South.  996 ;  Bryant 
v.  State,  116  Ala.  446,  23  South.  40;  Miller 
v.  State,  107  Ala.  40,  19  South.  37. 

Unfortunately  for  the  defendant  this  court 
In  the  well-considered  case  of  Olds  v.  State. 
44  Fla.  452,  33  South.  296,  has  decided  ad- 
versely to  this  contention.  It  was  held  there- 
in (second  and  third  headnotes): 

"It  la  not  error  for  the  trial  court  to  re- 
fuse to  instruct  the  jury  that  the  good  char- 
acter of  the  defendant  among  his  neighbors 
Is  of  value,  especially  in  doubtful  cases,  and. 
If  they  believe  from  the  evidence  that  the  de- 
fendant bears  a  good  character  in  the  com- 
munity In  which  he  lives,  they  might  con- 
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sider  such  character  in  connection  with  all 
the  other  evidence  In  the  case,  and,  If  the  evi- 
dence in  regard  to  character  raises  a  rea- 
sonable doubt  In  their  minds  as  to  the  guilt 
of  the  defendant,  then  they  should  find  him 
not  guilty. 

"The  proper  way  to  Instruct  the  Jury*  when 
evidence  of  good  character  Is  produced,  Is 
that  such  evidence  must  be  considered  In 
connection  with  all  the  other  evidence  In  the 
case,  and  when  considered  as  a  whole,  If  the 
evidence  raises  a  reasonable  doubt  of  guilt, 
there  should  be  an  acquittal." 

In  the  opinion  the  previous  case  of  Lang- 
ford  v.  State,  88  Fla.  233,  14  South.  815,  is 
cited,  and  the  following  language  used  in 
regard  thereto:  "The  effect  of  the  decision 
in  the  Langford  Case  appears  to  be  that  the 
court  is  not  required  to  single  out  specifically 
the  part  of  the  evidence  relating  to  char- 
acter and  instruct  on  it,  though  according 
to  our  past  rulings  the  court  may  do  so  If  it 
sees  proper."  Also  see  Volusia  County  Bank 
v.  Bertola,  44  Fla.  734,  text  736,  33  South. 
448,  text  449,  and  Mitchell  v.  State,  43  Fla. 
188,  30  South.  803. 

The  eighth  assignment  Is  based  upon  the 
refusal  of  the  following  instruction  request- 
ed by  the  defendant:  "The  court  Instructs 
the  jury  that  the  bad  character  of  the  de- 
ceased. If  you  believe  from  the  evidence  that 
the  deceased  had  a  bad  character,  is  a  fact 
which,  taken  in  connection  with  all  the  other 
evidence  in  the  case,  would  Justify  the  de- 
fendant in  acting  more  promptly  in  defend- 
ing himself  at  the  time  he  fired  the  fatal 
shot;  and  If  you  further  believe,  from  the 
evidence,  that  at  the  time  the  defendant  fired 
the  fatal  shot  that  his  life  was  In  actual  or 
apparent  danger  at  the  hands  of  the  deceased, 
and  that  the  defendant  was  free  from  fault 
In  bringing  on  the  difficulty,  you  must  acquit 
the  defendant" 

No  error  was  committed  In  refusing  this 
Instruction.  See  the  authorities  cited  by  us 
In  disposing  of  the  sixth  and  seventh  assign- 
ments. The  instruction  Is  also  infected  with 
other  vices. 

For  like  reasons  the  thirteenth  assign- 
ment, which  was  also  predicated  upon  the 
refusal  of  a  requested  instruction,  must  fall. 

The  ninth  assignment  Is  passed  by  the  de- 
fendant until  he  reaches  the  sixteenth  as- 
signment, at  which  time  he  promised  to  dis- 
cuss both  together;  but  we  find,  as  a  matter 
of  fact,  that  practically  no  argument  is  made 
in  support  of  either.  Therefore  all  that  Is 
required  of  us  is  to  examine  the  two  assign- 
ments sufficiently  to  see  that  there  Is  no 
error  in  the  rulings  complained  of  so  glaring 
or  patent  as  to  require  no  argument  to  dem- 
onstrate It  This  we  have  done  and  have 
discovered  no  error.  See  Thomas  v.  State, 
47  Fla.  99,  86  South.  161,  and  authorities 


there  cited;  Schley  v.  State,  48  Fla.  53,  37 
South.  518;  Jackson  v.  State,  49  Fla.  3,  38 
South.  599.  Several  of  the  other  assignments 
must  fall  for  the  like  reason. 

The  tenth  assignment  is  based  upon  the 
refusal  of  the  following  Instruction:  "The 
court  charges  the  Jury  that  If  any  one  of  the 
Jury  have  a  reasonable  doubt  growing  out  of 
the  evidence  as  to  whether  or  not  any  ma- 
terial allegation  of  the  indictment  has  been 
proven,  you  must  acquit  the  defendant."  This 
contention  has  been  decided  by  this  court  in 
several  cases  adversely  to  the  defendant.  See 
Cook  v.  State,  46  Fla.  20,  35  South.  G65,  and 
authorities  there  cited;  Baldwin  v.  State, 
46  Fla.  115,  35  South.  220;  Smith  v.  State, 

48  Fla.  307,  37  South.  573 ;  Snelllng  v.  State, 

49  Fla.  34,  37  South.  917.  Also  see  Barker 
v.  State,  40  Fla.  178,  24  South.  69. 

The  eleventh,  twelfth,  fourteenth,  and 
fifteenth  assignments  are  all  based  upon  re- 
quested and  refused  Instructions.  The  argu: 
ment  made  In  support  thereof  Is  slight  Suf- 
fice it  to  say  that  we  have  examined  all  of 
them  as  fully  as  we  are  required  to  do,  and 
have  found  no  reversible  error  therein.  We 
do  not  set  them  forth,  for  the  reason  that 
we  do  not  see  any  useful  purpose  to  be  sub- 
served thereby. 

The  remaining  assignments,  with  the  excep- 
tion of  the  twentieth,  are  based  upon  certain 
paragraphs  or  portions  of  the  general  charge 
of  the  court.  Reading  such  portions  In  con- 
nection with  the  entire  charge  and  the  in- 
structions given  at  the  request  of  the  defend- 
ant as  we  must  do  under  the  settled  practice 
of  this  court,  we  fall  to  find  any  reversible 
error  therein. 

The  twentieth  assignment  is  predicated  up- 
on the  denial  of  the  motion  for  a  new  trial. 
Such  motion  contains  30  grounds,  but  they  are 
not  argued  before  us ;  the  defendant  content- 
ing himself  with  simply  stating  In  his  brief 
that  the  court  should  have  granted  it  There- 
fore this  assignment  must  be  treated  as  aban- 
doned. See  Ross  Johnson  v.  State  (decided 
here  at  the  present  term)  46  South.  174,  and 
authorities  there  cited. 

We  again  wish  to  express  our  disapproval 
of  the  practice  of  requesting  an  unneces- 
sarily large  number  of  instructions,  and 
would  refer  to  what  we  have  said  concerning 
such  practice  In  Gracy  v.  Atlantic  Coast  Line 
R.  R.  Co.,  53  Fla.  350,  42  South.  903,  and 
Atlantic  Coast  Line  R.  R.  Co.  v.  Crosby,  53 
Fla.  400,  text  476,  43  South.  318,  text  341. 

Finding  no  reversible  error,  the  Judgment 
must  be  affirmed. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 
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BRAXTON  t.  LIDDON  et  al. 
(Supreme  Court  of  Florida,  Division  A.   April  9, 


1.  Appeal — Review — Discretion  of  Loweb 
Coubt— Enlarging  Time  fob  Taxing  Tes- 
timony. 

Orders  enlarging  the  time  for  taking  testi- 
mony in  equity  causes  are  within  the  sound  dis- 
cretion of  the  judge,  when  special  cause  is 
shown;  and  unless  abuse  of  such  discretion  ap- 
pears the  appellate  court  will  not  interfere. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §§  3849-3857.] 

2.  Same— Decisions  Reviewable— Action  of 
Masteb. 

The  appellate  court  reviews  the  action  of 
the  trial  judge  on  the  report  of  a  master  in 
equity  causes,  and  not  the  action  of  the  master 
per  se.  Therefore  an  assignment  of  error  that 
''the  master  erred  in  the  report  which  he  made 
to  the  court"  cannot  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cenf.  Dig. 
vol.  2,  Appeal  and  Error,  $§  735-739 ;  vol.  3,  Ap- 
peal and  Error,  §8  3372-3376.] 

3.  Equity  —  Pleading  —  Answer— Effect  of 
Averments  Not  Constitutino  a  Defense. 

Where  an  answer  in  a  foreclosure  proceed- 
ing is  not  excepted  to.  but  the  averments  of  the 
several  paragraphs  of  the  answer  set  up  good 
affirmative  defenses  to  the  suit,  such  defenses 
may  be  established  by  proofs,  even  though  the 
answer  contains  matters  that  do  not  constitute 
a  defense. 

4.  Agriculture  —  Liens— Fertilizer— Fore- 
closure —  Defenses  —  Failure  to  Comply 
with  Guaranteed  Analysis. 

In  a  suit  to  foreclose  a  lien  upon  crops 
for  fertilizers,  an  averment  of  the  answer  that 
the  fertilizer  did  not  compare  with  the  guaranteed 
analysis  required  by  the  statute  is  a  good  de- 
fense ;  but  averments  that  the  fertilizer  injured 
the  crops  and  land,  without  reference  to  the  fail- 
ure of  the  fertilizer  to  comply  with  the  guaran- 
teed analysis,  is  not  a  good  defense,  when  the 
purchaser  has  by  written  agreement  expressly 
relieved  the  vendor  of  liability  for  the  fertilizer 
as  to  "its  effects  upon  crops  or  otherwise."  De- 
fenses growing  out  of  the  failure  of  the  fertilizer 
to  conform  to  the  analysis  required  by  the  stat- 
ute are  not  affected  by  agreements,  since  such 
agreements  are  contrary  to  the  policy  of  the 
statute  and  will  not  be  enforced  by  the  courts. 

5.  Same. 

In  a  proceeding  to  foreclose  a  lien  upon 
crops  for  fertilizers  used  on  them,  where  non- 
compliance with  the  guaranteed  analysis  and 
other  defenses  are  set  up,  and  the  finding  "that 
the  fertilizer  was  up  to  the  guaranteed  analysis" 
is  sustained  by  the  evidence,  and  the  other  de- 
fenses are  not  available  because  of  an  agreement 
affecting  them,  the  decree  of  foreclosure  will  not 
be  disturbed. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  Emmet  Wolfe,  Judge. 

Bill  by  C.  O.  Liddon  and  another,  copart- 
ners, against  J.  W.  Braxton.  Decree  for 
complainants,  and  defendant  appeals.  Af- 
firmed. 

J.  M.  Calhoun,  for  appellant  Benj.  S. 
Liddon,  for  appellees. 

WHITFIELD,  J.  On  a  former  appeal  It 
was  held  that,  In  this  proceeding  in  equity 
to  foreclose 'a  lien  upon  crops  for  fertilizers, 
the  answer,  setting  up  a  failure  of  the  con- 
sideration for  the  lien  obligation,  put  the 


burden  of  proving  the  consideration  upon  the 
complainant;  and.  as  the  hearing  was  on 
bl!L  answer,  and.  replication,  after  the  time 
for  taking  testimony  had  expired  and  no 
testimony  was  taken,  the  decree  of  foreclo- 
sure was  reversed.  Braxton  v.  Liddon  &  Oo, 
49  Fla.  280,  38  South,  717. 

After  the  cause  was  remanded,  testimony 
was  taken  and  a  decree  of  foreclosure  render- 
ed, from  which  the  defendant  J.  W.  Braxton 
took  an  appeal,  and  assigns  as  errors:  (1) 
An  order  extending  the  time  for  taking  testi- 
mony; (2)  an  order  overruling  a  motion  to 
strike  the  depositions  of  certain  named  wit- 
nesses; (8)  "the  master  erred  in  the  report 
which  he  made  to  the  court  filed  April  4, 
1907;"  (4)  overruling  exceptions  to  the  mas- 
ter's report  and  In  entering  final  decree  for 
the  complainant 

Upon  the  reversal  of  the  decree  on  the  for- 
mer appeal  the  cause  was  remanded  for  such 
proceedings  as  may  be  in  accordance  with 
equity.  The  taking  of  testimony  In  a  prop- 
er manner  Is  a  proceeding  in  acccordance 
with  equity,  and  was,  of  course,  contemplat- 
ed upon  remanding  the  cause. 

Equity  rule  71  provides  that  "three 
months,  and  no  more,  shall  be  allowed  for 
the  taking  of  testimony  after  the  cause  Is  at 
issue,  unlesss  the  judge  shall,  upon  special 
cause  shown  by  either  party,  enlarge  the 
time;  and  no  testimony  taken  after  such 
period  shall  be  allowed  to  be  read  In  evi- 
dence at  the  hearing." 

The  three  months  allowed  by  the  rule  for 
taking  testimony  after  the  cause  was  at  is- 
sue had  expired  when  the  cause  was  remand- 
ed from  this  court.  Orders  enlarging  the 
time  for  taking  testimony  in  equity  causes 
are  within  the  sound  discretion  of  the  judge, 
when  special  cause  Is  shown;  and  unless 
abuse  of  such  discretion  appears  the  appel- 
late court  wilr  not  interfere.  On  this  record 
tt  cannot  be  said  that  the  Judge  abused  a 
sound  discretion  in  enlarging  the  time  for 
taking  testimony.  Tuten  v.  Gazan,  18  Fla. 
751;  Long  v.  Anderson,  48  Fla.  279,  37  South. 
216;  Lykes  v.  Beauchamp,  49  Fta.  333,  38 
South.  603. 

No  order  overruling  a  motion  to  strike  out 
depositions  appears  in  the  record;  so  the  sec- 
ond assignment  of  error  is  of  no  avail. 

The  appellate  court  reviews  the  action  of 
the  court  on  the  report  of  a  master  in  equity 
causes,  and  not  the  action  of  the  master  per 
se.  Therefore  the  third  a  assignment  of  er- 
ror, that  "the  master  erred  in  the  report 
which  he  made  to  the  court,  filed  April  4, 
1907,"  cannot  be  considered. 

It  is  contended  under  the  fourth  assign- 
ment of  error  that  the  court  erred  In  over- 
ruling exceptions  to  the  master's  report, 
and  in  rendering  the  decree  for  the  com- 
plainant, because  the  proofs  show  the  fer- 
tilizer did  not  have  a  good  effect  on  the  crops. 

The  answer  was  not  excepted  to,  and  the 
court  did  not  pass  on  the  propriety  of  all  Its 
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averments.  Even  though  the  answer  contains 
Immaterial  matter,  it  does  aver  that  the 
fertilizer  was  "wholly  worthless,"  and  "fell 
short  of  and  did  not  compare  with  the 
guaranteed  analysis  as  represented  upon  the 
tags  which  were  placed  upon  sacks  of  such 
fertilizer,"  and  that  defendant  by  his  agree- 
ment did  not  "Intend  to  consent  that  he  knew 
the  fertilizer  had  been  analyzed,  for  he  did 
not  know  as  a  matter  of  fact  whether  It  had 
been  analyzed  or  not,"  and  that  the  fertilis- 
er "was  an  injury  to  his  said  crop,"  and 
"damaged  the  productions  of  his  land,"  and 
that  "such  damage  to  defendant's  crop  was 
the  direct  result  of  using  said  fertilizer," 
wherefore  the  consideration  for  the  lien 
"wholly  failed." 

It  was  held  on  the  former  appeal  "that 
the  first  and  second  paragraphs  of  the  an- 
swer, taken  with  the  fifth,  set  up  good  de- 
fenses to  this  suit,  if  they  shall  be  found  to 
be  true." 

If  the  fertilizer  did  not  compare  with  the 
guaranteed  analysis  as  averred  in  the  an- 
swer, there  was  a  good  defense.  The  dam- 
age to  the  crops  and  land  as  averred  may 
have  been  consequences  of  the  deficiency  in 
the  fertilizer  as  compared  with  the  guaran- 
teed analysis,  and  such  deficiency  may  have 
rendered  the  fertilizer .  "wholly  worthless," 
causing  a  failure  of  consideration. 

The  court  confirmed  the  finding  of  the 
master  "that  the  fertilizer  was  up  to  the 
guaranteed  analysis,  though  the  crops  are 
shown  from  a  preponderance  of  the  evidence 
not  to  have  been  good." 

If  the  fertilizer  did  not  substantially  meet 
the  requirements  of  the  analysis  placed  on 
the  sacks  containing  it  in  compliance  with 
the  statute,  there  was  a  defense,  even  if  the 
purchaser  signed  an  agreement  In  writing 
containing  the  following:  -'And  it  is  express- 
ly covenanted  and  agreed  that  the  vendors 
do  not  warrant  the  aforesaid  fertilizer  as 
to  quality  or  its  effects  upon  crops  or  other- 
wise, but  that  the  same  is  bought  on  my 
judgment,  with  all  faults  at  my  risk.  I 
admit  that  I  have  personally  examined  each 
and  every  package  of  said  fertilizer,  and  that 
it  has  been  duly  analyzed  and  inspected  and 
is  labeled  and  tagged  as  required  by  law." 
To  the  extent  that  this  agreement  seeks  to 
relieve  the  vendor  of  liability  for  damage 
resulting  from  any  failure  of  the  fertilizer 
to  contain  the  ingredients  stated  in  the 
analysis  under  which  it  was  sold,  it  will  not 
be  enforced,  because  it  is  contrary  to  the 
policy  of  the  statute  designed  to  secure  pur- 
chasers of  fertilizers  from  adulteration  or 
deficiencies  of  the  constituent  elements,  in- 
dicated by  the  analysis  under  which  it  Is 
sold.     Braxton  v.  Liddon  &  Co.,  supra. 

The  defense  sought  to  be  Interposed  by  the 
answer  that  the  fertilizer  Injured  the  crops 
and  land,  without  reference  to  the  failure 
to  comply  with  the  guaranteed  analysis,  is 
not  admissible,  since  the  agreement  signed 
by  the  defendant  expressly  relieved  the  plain- 


tiff of  liability  for  the  fertilizer  as  to  "its 
effects  upon  crops  or  otherwise,"  and  as 
this  part  of  the  agreement,  to  the  extent 
that  it  is  not  dependent  upon  the  anlysis,  is 
not  condemned  by  the  statute  as  above  stat- 
ed, it  is  binding  on  the  defendant  in  the  ab- 
sence of  fraud. 

The  court  confirmed  the  findings  of  the 
master,  including  the  one  "that  the  fertiliz- 
er was  up  to  the  guaranteed  analysis,"  and 
this  is  not  controverted. 

The  master  found  "the  crops  are  shown 
from  a  preponderance  of  the  evidence  not 
to  have  been  good,"  and  the  evidence  sus- 
tains the  finding;  but  the  decree  Is  not  for 
that  reason  erroneous. 

The  agreement  signed  by  the  defendant 
relieved  the  complainant  of  all  liability  for 
the  effect  of  the  fertilizer  on  the  crops  or 
otherwise;  and  the  defendant  cannot  pre- 
sent that  matter  as  a  defense,  if  the  damage 
was  not  the  result  of  deficiencies  with  ref- 
erence to  the  guaranteed  analysis.  The  pol- 
icy of  the  statute  extends  only  to  the  anal- 
ysis and  the  results  attending  a  failure  to 
comply  with  the  guaranteed  analysis.  As  the 
finding  that  "the  fertilizer  was  up  to  the 
guaranteed  analysis"  is  sustained  by  the  evi- 
dence, the  only  legal  defense  interposed  falls. 

The  attorney  fee  provided  for  In  the  agree- 
ment signed  by  the  defendant  was  allowed 
in  the  decree,  and  it  is  shown  by  the  evidence 
to  be  reasonable.  Therefore  the  defendant 
cannot  here  complain  of  it 

The  decree  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  COCKRELL. 
J.,  concur. 

TAYLOR  and  HOOKER,  JJ.,  concur  In 
the  opinion. 

PARK  HILL,  J.,  did  not  take  part. 


BRIGGS  v.  BROWN. 

(Supreme  Court  of  Florida.  Division  A.   April  7, 
1906.) 

1.  Libel— When  Action  Lies. 

A  civil  action  for  libel  will  lie  when  there 
has  been  a  false  and  unprivileged  publication  by 
letter  or  otherwise  which  exposes  a  person  to 
distrust,  hatred,  contempt,  ridicule,  or  obloquy, 
or  which  causes  such  person  to  be  avoided,  or 
which  has  a  tendency  to  injure  such  person  in 
his  office,  occupation,  business,  or  employment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  SS  1,  80-90.] 

2.  Same— Publication  Libelous  Peb  Se. 

Where  a  publication  is  false  and  not  privi- 
leged, and  is  such  that  its  natural  and  proxi- 
mate consequence  necessarily  causes  injury  to 
a  person  in  his  personal,  social,  official,  or  busi- 
ness relations  of  life,  wrong  and  injury  are  pre- 
sumed or  implied,  and  such  publication  is  action- 
able per  se. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  f  1.]  • 

8.  Same— Pleabino— Special  Injubt. 

Where  a  publication  is  not  privileged,  and 
is  not  actionable  per  se  because  the  publica- 
tion as  ordinarily  understood  will  not  naturally 


Digitized  by 


Google 


326 


46  SOUTHERN  REPORTER. 


(Fla. 


and  necessarily  cause  Injury,  damages  may  be 
recovered  upon  proper  allegations  and  proofs  for 
such  special  injury  as  is  the  natural  and  prox- 
imate, though  not  necessary,  consequence  of  the 
wrongful  publication. 

4.  Same— Privileged  Publication. 

A  party  injured  by  a  publication  cannot  re- 
cover damages  therefor  if  the  publication  is  true 
and  is  made  in  good  faith  in  such  a  manner  and 
under  such  circumstances  as  to  properly  serve  the 
rights  of  others  by  and  to  whom  the  publication 
wa3  made.  Such  a  publication  is  privileged 
when  properly  made  to  serve  the  rights  of  others. 
The  damage  to  the  injured  party,  if  not  need- 
lessly done,  is  not  wrongful,  and  gives  no  right 
of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  8  lo2.) 

5.  Same. 

To  be  privileged  a  publication  must  be  by 
and  to  only  those  who  have  a  right,  duty,  or 
interest  in  the  subject.  The  publication  must  be 
of  a  character  and  made  without  malice  in  a 
manner  and  on  an  occasion  to  properly  serve 
such  right,  duty,  or  interest,  and  not  to  need- 
lessly injure  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  §§  138-140.] 

6.  Same— When  Actionable. 

Where  a  publication  is  not  libelous  per  se, 
but  special  damage  or  injury  is  alleged  as  a 
natural  and  proximate  result  of  such  publica- 
tion, and  the  publication  is  alleged  to  be  false 
and  to  have  been  maliciously  made,  it  is  ac- 
tionable. 

7.  Damages— Tobts—  Liability— Extent. 

A  party  is  liable  in  tort  for  all  the  conse- 
quences that  reasonably  and  naturally  flow  from 
or  follow  his  wrongful  act,  whether  the  conse- 
quences were  actually  contemplated  or  not.  The 
tortious  act  being  established,  the  liability  ex- 
tends to  all  of  the  consequences  that  naturally, 
proximately,  and  reasonably  follow  or  result 
from  such  act 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  88  55-57.] 

8.  Libel— Declaration— Special  Injuries. 

A  declaration  in  which  it  Is  alleged  that  an 
officer  of  an  improvement  company  wrote  a  let- 
ter to  an  indemnity  company  stating  that  an 
employe"  of  the  improvement  company  for  whom 
the  indemnity  company  had  given  a  bond  was  de- 
linquent in  his  duties  to  the  improvement  com- 
pany with  reference  to  which  duties  the  bond 
was  given,  and  that  the  letter  was  false  and 
maliciously  sent  and  was  received  and  read  by 
the  indemnity  company,  is  not  demurrable, 
where  special  injuries  to  the  plaintiff  are  alleged 
as  the  result  of  such  a  publication. 

9.  Same— Evidence. 

In  an  action  for  libel,  where  the  plea  admits 
the  writing  of  the  letter  complained  of,  testi- 
mony that  the  defendant  showed  the  witness  a 
letter  which  read  like  the  one  declared  on,  and 
that  defendant  told  the  witness  it  was  "a  copy 
of  the  letter  which  he  mailed,"  is  corroboration 
of  the  admission  of  the  plea,  and  tended  to  prove 
publication,  and  should  not  be  stricken. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  f  298.] 

10.  Same— Evidence. 

Where  the  defendant  admits  sending  a  libel- 
ous letter,  the  introduction  in  evidence  of  a  copy 
of  the  letter  in  connection  with  other  evidence 
of  publication  is  not  harmful ;  but  the  admission 
in  evidence  over  proper  objections  of  a  copy  of 
a  letter  purporting  but  not  shown  to  be  from  the 
person  to  whom  the  libelous  letter  was  sent  con- 
taining matters  relating  to  the  privilege  of  the 
letter  complained  of,  and  containing  also  ex 
parte  suggestions  relating  to  the  defendant  is 
harmful  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §8  4181-4170.] 


11.  Same— Privileged  Communication. 

The  privilege  of  a  publication  is  not  con- 
fined to  the  legal  duties  of  the  parties  in  the 
premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  32,  Libel  and  Slander,  K  133-137J 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Dade  County; 
Minor  S.  Jones,  Judge. 

Action  by  Merton  V.  Brown  against  Fred 
E.  Briggs.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remanded. 

An  action  for  libel  and  slander  was  brought 
In  the  circuit  court  for  Dade  county  by 
Merton  V.  Brown  against  Fred  E.  Briggs. 
The  first  count  of  the  declaration  was  for  libel, 
and  the  other  three  counts  were  for  slander. 
The  second  and  fourth  counts  were  discontin- 
ued by  the  plaintiff  during  the  trial.  A  demur- 
rer to  the  evidence  under  the  third  count  was 
sustained,  the  count  was  amended,  and  evi- 
dence submitted  thereunder.  A  demurrer  to 
the  evidence  under  the  third  count  as  amend- 
ed was  overruled.  The  jury  found  a  verdict 
for  the  plaintiff  on  the  first  count  for  libel, 
and  fixed  the  damages  at  $5,000,  and  found 
for  the  defendant  on  the  other  count  Judg- 
ment was  entered  in  accordance  with  the 
verdict  and  the  defendant  took  writ  of  error. 

The  first  count  of  the  declaration  is  as  fol- 
lows: 

"For  that  whereas,  the  plaintiff,  before 
and  at  the  time  of  the  committing  by  the  de- 
fendant of  the  several  grievances  hereinafter 
mentioned,  was  elected  to,  held,  and  exercised 
an  office  of  emolument  and  trust  in  a  corpora- 
tion for  profit,  organized  under  and  by  virtue 
of  the  laws  of  the  state  of  Floridu,  with  its 
principal  business  office  located  at  Miami,  in 
the  county  of  Dade  and  state  aforesaid,  to 
wit,  the  office  of  secretary  and  treasurer  of 
the  Miami  Investment  Company,  the  corpora- 
tion aforesaid,  and  has  always  conducted 
himself  in  the  said  office  with  punctuality, 
skill,  and  honesty  In  the  management  of  the 
business  of  his  said  office  and  in  keeping  the 
accounts  of  the  said  corporation  and  in  man- 
aging the  business  affairs  of  the  said  corpora- 
tion, and  is  and  was  deservedly  held  In  great 
credit  and  esteem  by  the  officers,  directors, 
and  stockholders  of  the  said  corporation,  and 
in  great  credit  and  esteem  by  his  neighbors, 
and  was  considered  a  faithful,  honest,  and 
capable  officer  by  the  various  guaranty  and 
trust  companies  of  the  United  States  doing 
business  in  the  state  of  Florida,  and  was 
enabled  by  and  through  the  confidence  re- 
posed In  his  said  capacity,  faithfulness,  and 
honesty  to  secure  the  bonds  of  Indemnity  in 
the  said  various  bond  and  indemnity  com- 
panies doing  business  in  the  state  of  Florida 
whereby  he  was  enabled  to  hold  the  position 
and  office  of  emolument  and  trust  In  the 
said  Miami  Investment  Company  and  other 
companies  doing  business  in  the  state  of 
Florida,  whereby  he  dally  acquired  divers 
gains  and  emoluments  In  his  said  office  and 
business  to  the  support  and  maintenance  of 
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his  family  and  the  Increase  of  his  fortune; 
and  for  that  whereas,  the  plaintiff,  before 
the  committing  by  the  defendant  of  the 
several  grievances  hereinafter  mentioned, 
held  and  exercised  the  office  of  secretary  and 
treasurer  of  the  Tropical  Home  Improvement 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Florida, 
whereof  the  defendant  was  tne  principal 
stockholder,  and  the  plaintiff  then  and  there 
holding  the  office  of  secretary  and  treasurer 
of  the  said  Tropical  Home  ft  Improvement 
Company  had  been  required  to  enter  into  a 
bond  with  good  and  sufficient  sureties  In  the 
sum  of  $2,000,  conditioned  upon  the  safe- 
keeping of  the  moneys  of  the  last  said  cor- 
poration in8trusted  to  him  (the  plaintiff)  as 
such  secretary  and  treasurer,  and  the  plain- 
tiff had  made  and  filed  with  the  said  corpo- 
ration a  certain  bond  conditioned  as  afore- 
said with  the  JEtn&  Indemnity  Company  of 
Hartford,  Conn.,  as  surety;  and  for  that 
whereas,  also  the  plaintiff,  before  the  com- 
mitting by  the  defendant  of  the  several  griev- 
ances hereinafter  mentioned  at  a  meeting  of 
the  stockholders  of  the  said  Tropical  Home  ft 
Improvement  Company,  called  and  held  pur- 
suant to  law  for  the  purpose  of  the  election 
of  officers  for  the  ensuing  fiscal  year,  did 
nominate  and  elect  to  the  office  of  secretary 
and  treasurer  one  C.  L.  Huddleston  to  super- 
sede the  plaintiff  In  the  office  of  secretary 
and  treasurer  of  the  said  Tropical  Home 
ft  Improvement  Company,  and  thereupon  the 
plaintiff  was  at  once  elected  and  Installed  in- 
to the  office  of  secretary  and  treasurer  of  the 
Miami  Investment  Company,  a  corporation 
as  aforesaid,  and  the  plaintiff  says  that  it 
was  a  condition  to  the  holding  and  exercis- 
ing of  the  said  office  of  secretary  and  treas- 
urer of  the  Miami  Investment  Company,  a 
corporation  as  aforesaid,  that  the  plaintiff 
should  enter  into  a  bond  in  the  sum  of  $5,000, 
conditioned  for  the  safe-keeping  of  the  mon- 
eys of  the  said  corporation  intrusted  to  him, 
that  after  the  committing  of  the  grievances 
hereinafter  set  forth  the  plaintiff  applied  to 
the  2Etna  Indemnity  Company,  of  Hartford, 
Conn.,  to  become  the  surety  on  such  bond  and 
also  to  other  companies  doing  business  as 
guaranty  companies  in  the  state  of  Florida 
to  become  surety  on  the  bond  of  the  plaintiff, 
all  of  which  applications  were  denied.  Yet 
the  defendant,  well  knowing  the  premises  as 
to  plaintiff's  calling  and  the  necessity  for 
such  bonds,  and  well  knowing  that  the  plain- 
tiff had  been  honest,  capable,  and  faithful 
In  the  discharge  of  his  duties  as  secretary 
and  treasurer  of  the  Tropical  Home  &  Im- 
provement Company,  and  that  the  plaintiff 
had  carefully  and  faithfully  discharged  the 
duties  of  his  said  office  and  had  kept  just 
and  true  accounts  of  the  business  transac- 
tions of  the  said  corporation,  and  had  faith- 
fully and  skillfully  invested  the  funds  of 
the  said  corporation  as  provided  by  the  by- 
laws, and  had  delivered  and  surrendered  to 
his  successor,  the  said  C.  L.  Huddleston,  all 


of  the  assets  of  the  said  corporation  in  the 
hands,  custody,  and  control  of  the  said  plain- 
tiff and  as  such  secretary  and  treasurer,  and 
that  a  full  and  complete  settlement  had  been 
effected  between  the  plaintiff  and  the  said 
corporation,  which  said  settlement  shows 
that  the  plaintiff  was  not  In  any  manner  in- 
debted to  the  said  Tropical  Home  ft  Improve- 
ment Company.  Yet  the  defendant,  well 
knowing  the  premises  as  aforesaid,  but  wick- 
edly and  maliciously  intending  to  Injure  and 
destroy  the  good  reputation  and  credit  of 
the  plaintiff  in  his  said  official  position  and 
business  and  In  his  said  trade  and  occupa- 
tion, and  to  cause  him  to  be  regarded  as  a 
person  of  no  credit,  worth,  or  substance,  and 
incompetent  as  an  accountant,  and  as  dis- 
honest and  untrustworthy  in  the  conduct  of 
his  said  business,  and  to  prejudice  and  Injure 
the  plaintiff  with  the  /Etna  Indemnity  Com- 
pany, of  Hartford,  Conn.,  a  corporation  doing 
business  in  the  state  of  Florida,  who,  among 
other  things,  carries  on  the  business  of  be- 
coming surety  on  official  and  other  bonds, 
and  who  was  then  a  surety  on  the  bond  of 
plaintiff  as  aforesaid,  did  on  the  6th  day  of 
April,  A.  D.  1905,  wrongfully,  falsely,  and 
maliciously  write  and  publish  to  the  said 
jEtna  Indemnity  Company  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel 
of  and  concerning  the  plaintiff,  and  of  and 
concerning  his  official  conduct,  ability  as  an 
accountant,  business  circumstances,  and  cred- 
it, in  the  form  of  a  letter  addressed  to  the 
said  jEtna  Indemnity  Company,  a  corpora- 
tion of  Hartford,  Conn.,  and  which  was  re- 
ceived by  the  said  company  in  words  and 
figures  as  follows: 

'"Mitchel  D.  Price,  President.  Fred  E. 
Briggs,  Vice  President  C.  L.  Huddles- 
ton, Secretary  and  Treasurer.  The  Trop- 
ical Home  ft  Improvement  Company. 
Building  and  Loan. 

"  'Miami,  Florida,  April  6th,  1905. 
"  'The  .Etna  Indemnity  Co.,  Hartford  Conn. 

"'Dear  Sirs:  I  [meaning  the  defendant] 
hold  an  indemnity  bond  from  your  Company 
for  Mr.  Merton  V.  Brown  [meaning  the  plain- 
tiff] of  Miami,  Fla.,  bond  dated  April  21, 
1904,  for  $2,000.  On  March  1,  1905,  at  our 
annual  meeting  [meaning  the  meeting  of  the 
Tropical  Home  ft  Improvement  Company],  we 
[meaning  said  Tropical  Home  ft  Improvement 
Company]  elected  Clarence  L.  Huddleston 
[meaning  a  third  party]  as  secretary,  and 
dismissed  Mr.  Brown  [meaning  the  plaintiff] 
on  the  morning  of  March  8th.  Mr.  Brown 
[meaning  the  plaintiff]  wanted  to  turn  the 
books  and  cash  over  to  Mr.  Huddleston  [mean- 
ing the  third  party]  and  for  him  (Huddleston) 
to  give  Brown  [meaning  the  plaintiff]  a  re- 
ceipt for  them  without  looking  over  the  books 
or  even  counting  the  cash,  which  Huddleston 
[meaning  said  third  party]  refused  to  do. 
He  [meaning  said  third  party]  would  not  ac- 
cept them  in  any  such  way.  After  a  good 
deal  of  controversy  with  your  agent  here, 
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Mr.  Frederick  Morse,  and  Brown's  [meaning 
the  plaintiff's]  lawyer  [meaning  R.  H.  Sey- 
mour], the  third  party  [meaning  one  H.  C. 
Burgess]  was  called  In  with  Mr.  Huddleston 
and  Brown  [meaning  the  plaintiff]  and  the 
notes  and  mortgages  looked  over.  Then  Hud- 
dleston gave  Brown  [meaning  the  plaintiff]  a 
receipt  for  the  books  as  he  found  them; 
Brown  [meaning  the  plaintiff]  going  over  the 
books  carefully  and  Itemizing  all  the  ac- 
counts, and,  according  to  the  books  in  his 
[meaning  plaintiff's]  own  handwriting,  he 
has  received  from  the  following  members 
payment  of  their  stock 

amounting  to  $6,483  74   $6,493  74 

6,121  37 


And  has  accounted  for 
payment  

We  have  credited  error 
located  


6,099  89      $372  37 
21  48 


$6,121  37  $372  37 
"  *Amt.  to  be  acct.  for. 
Mr.  Huddleston  Is  a  bank  accountant,  and 
had  audited  the  books  here,  and  ought  to 
know  what  he  is  about.  We  [meaning  the 
Tropical  Home  &  Improvement  Company]  do 
not  claim  there  Is  a  shortage  in  Mr.  Brown's 
[meaning  the  plaintiff's]  accounts.  All  we 
ask  is  for  him  [meaning  the  plaintiff]  to  go 
into  the  office  and  straighten  it  out,  but  he 
[meaning  the  plaintiff]  absolutely  refused  to 
do  this.  The  only  thing  we  can  do  now  is  to 
turn  this  over  to  you  [meaning  the  iEtna  In- 
demnity Company].  Maybe  a  telegram  from 
you  to  Mr.  Brown  [meaning  the  plaintiff] 
would  bring  him  to  time,  but  we  are  unable 
to  account  for  $372.37.  Please  attend  to  this 
at  once  as  I  [meaning  the  defendant]  shall  be 
bere  but  a  short  time  longer,  and  I  [meaning 
the  defendant]  wish  to  have  this  matter  set- 
tled up  before  I  [meaning  the  defendant]  go. 
"  'Yours  very  truly, 

"  'Fred  E.  Brlggs,  Vice  President* 

meaning  by  said  letter  that  plaintiff  had  been 
dismissed  from  his  ofHce  as  secretary  and 
treasurer  of  the  Tropical  Home  &  Improve- 
ment Company  for  cause,  and  endeavored  to 
get  his  successor  to  accept  the  books  and 
cash  and  give  the  plaintiff  a  receipt  without 
having  the  books  checked  up  or  the  cash 
counted,  so  as  to  gain  an  unfair  advantage 
and  escape  responsibility  for  any  shortages 
that  might  exist ;  and  meaning,  further,  that 
after  a  great  deal  of  controversy  over  the 
plaintiff's  alleged  attempt  to  get  released 
without  an  accounting  a  third  party  was  call- 
ed in  and  looked  over  the  notes  and  mort- 
gages only,  after  which  Huddleston,  the  new 
secretary  and  treasurer,  gave  the  plaintiff 
a  receipt  for  the  books  as  he  found  them ; 
and  meaning  that  these  books  showed  plain- 
tiff short  $372.37;  meaning  also  that  such 
mortgage  (shortage)  existed,  as  was  proved  by 
the  fact  that  said  Huddleston  was  a  bank  ac- 
countant and  had  audited  said  books  and 


ought  to  know  what  he  was  about ;  meaning, 
also,  that  it  was  the  duty  of  the  plaintiff 
to  go  into  the  office  of  the  said  Tropical  Home 
&  Improvement  Company  and  straighten 
said  matters  out,  and  that  plaintiff  absolutely 
refused  to  perform  such  duty,  all  of  which 
representations  were  false  and  malicious. 

"And  the  defendant  then  and  tbere  falsely 
and  maliciously  sent  the  said  letter  contain- 
ing the  false,  scandalous,  malicious,  defam- 
atory, and  libelous  matter  aforesaid  by  mail 
to  the  said  MtntL  Indemnity  Company,  and 
the  same  was  then  received  and  read  by  the 
said  /Etna  Indemnity  Company  as  thereby 
published  by  defendant  to  the  said  JStna  In- 
demnity Company.  By  means  of  the  com- 
mitting of  which  said  several  grievances  by 
the  defendant  the  plaintiff  has  been  and  is 
greatly  Injured  in  his  said  good  name,  reputa- 
tion, credit,  trade,  and  business,  and  has 
fallen  Into  great  discredit  among  his  neigh- 
bors and  other  worthy  persons  with  whom 
be  had  dwelt  and  for  whom  he  bad  worked, 
and  especially  the  said  JStna  Indemnity  Com- 
pany, a  corporation  of  Hartford,  Conn.,  and 
other  guaranty  companies,  In  so  much  that 
said  guaranty  companies,  and  especially  the 
iEtna  Indemnity  Company,  wholly  on  ac- 
count of  the  writing  and  publishing  of  the 
said  false,  scandalous,  malicious,  and  de- 
famatory libel  by  the  defendant  as  aforesaid 
have  altogether  refused  and  still  refuse  to 
make  the  bond  of  the  plaintiff  as  secretary 
and  treasurer  of  the  Miami  Investment  Com- 
pany or  to  become  the  security  on  such  of  the 
bond  of  the  plaintiff  or  to  have  any  dealings 
with  him,  whereby  plaintiff  is  prevented  from 
obtaining  any  position  requiring  the  giving 
of  an  indemnity  company  bond  to  his  damage 
of  $10,000,  and  also  by  means  of  the  prem- 
ises the  plaintiff  has  been  and  Is  otherwise 
injured  to  the  damage  of  the  plaintiff  of 
$50,000,  and  therefore  he  brings  this  suit 
and  claims  $50,000  damages." 

A  demurrer  to  this  count  of  the  declaration 
was  overruled,  and  the  defendant  filed  the 
following  pleas  to  the  first  count : 

(1)  Not  guilty. 

(2)  "The  defendant  herein  wrote  the  let- 
ter dated  April  6,  1905,  upon  which  count 
No.  1  Is  based ;  but  defendant  avers  and  says 
that  said  letter  was  written  In  good  faith 
by  him  In  his  official  capacity  as  vice  presi- 
dent of  the  Tropical  Home  Improvement  Com- 
pany to  the  2E3tna  Indemnity  Company  con- 
cerning the  matters  in  said  letter  plainly  set 
forth  and  designated.  That  the  said  iEtna 
Indemnity  Company  was  the  surety  upon  the 
bond  of  the  said  Merton  V.  Brown,  and  the 
said  iEtna  Indemnity  Company  had  entered 
into  said  bond  in  consideration  of  certain 
representations  made  by  the  Tropical  Home 
Improvement  Company  relative  to  the  hon- 
esty, duties,  accounts,  and  responsibilities  of 
the  said  Merton  V.  Brown  as  shown  by  said 
bond,  and  that  the  Tropical  Home  Improve- 
ment Company  was  required  before  the  issu- 
ance of  said  bond  to  agree  in  writing  to  have 
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the  books  of  said  company  examined  twice  a 
year  by  an  expert  accountant,  and  the  said 
company  was  furthermore  required  by  the 
terms  and  conditions  of  said  bond  to  notify  the 
company  of  any  fraudulent  or  dishonest  act 
on  behalf  of  the  plaintiff,  as  shown  by  the 
terms  and  conditions  of  said  bond,  and  that 
the  said  defendant  In  writing  the  letter  set 
forth  and  referred  to  In  plaintiffs  declara- 
tion In  count  No.  1  made  said  communication 
in  good  faith  under  an  honest  belief  that  the* 
said  Merton  V.  Brown  had  failed  to  comply 
with  the  terms  and  conditions  of  the  said 
bond,  and  that  he  had  failed  to  discharge  his 
duties  as  secretary  and  treasurer  of  the  Trop- 
ical Home  Improvement  Company,  as  requir- 
ed by  said  bond,  and  that  he  had  failed  to 
safely  keep  the  moneys  of  the  said  Tropical 
Home  Improvement  Company  and  to  account 
for  them  as  was  his  duty  as  secretary  and 
treasurer  of  the  Tropical  Home  Improvement 
Company,  and  that  the  books  of  the  said  Mer- 
ton V.  Brown  as  kept  by  himself  showed  a 
shortage  in  the  sum  claimed  in  the  letter, 
which  shortage  the  said  Merton  V.  Brown  up 
to  the  time  of  the  writing  of  the  letter  had 
failed  and  refused  to  explain.  Wherefore, 
according  to  the  books  so  kept  by  the  said 
Merton  V.  Brown,  the  said  Merton  V.  Brown 
was  Indebted  to  the  Tropical  Home  Improve- 
ment Company  for  moneys  which  his  books 
show  he  had  received,  but  the  disbursements 
of  which  his  books  did  not  show  in  the  sum 
set  forth  In  said  letter. 

"That  the  said  Tropical  Home  Improvement 
Company,  under  the  terms  and  conditions  of 
the  said  bond,  were  not  only  required  to 
have  said  books  examined  twice  a  year  by 
an  expert  accountant  in  order  to  ascertain  If 
said  books  were  correctly  kept,  but  they  were 
further  required  to  report  any  shortage  or 
any  sum  or  sums  of  money  which  said  books 
would  indicate  had  been  wrongfully  used  or 
embezzled,  and  that  therefore  the  letter  writ- 
ten by  the  said  Fred  E.  Briggs  In  good  faith 
as  aforesaid,  under  the  honest  belief  that  the 
allegations  and  statements  contained  in  said 
letter  were  absolutely  true.  Written  to  the 
said  /Etna  Indemnity  Company,  a  surety  on 
his  bond,  as  aforesaid,  was  written  to  a  party 
who  had  an  interest  in  the  actions  and  con- 
duet  of  the  said  Merton  V.  Brown,  who  was 
responsible  for  the  safe-keeping  of  the  moneys 
belonging  to  the  Tropical  Home  Improve- 
ment Company  and  for  the  correct  keeping  of 
his  accounts,  and  that  therefore  said  letter 
so  written  by  the  defendant  as  aforesaid,  as 
set  forth  and  referred  to  in  plaintiff's  declara- 
tion In  count  No.  1,  was  a  privileged  declara- 
tion upon  which  no  action  would  lie. 

"That  at  the  time  said  letter  was  written 
there  was  an  apparent  shortage,  as  shown  by 
the  books  kept  by  the  said  Merton  V.  Brown, 
which  said  books  showed  certain  sums  of 
money  to  have  been  collected  by  the  said  Mer- 
ton V.  Brown,  but  which  did  not  show  what 
disposition  had  been  made  of  the  same.  That, 
although  said  apparent  shortage  was  not 


caused  by  the  criminal  act  of  the  said  Merton 
V.  Brown,  plaintiff,  but  rather  by  his  neg- 
ligent and  careless  method  of  keeping  his 
books,  still  said  books  clearly  indicated  a 
shortage,  and  was  sufficient  to  induce  the 
defendant,  under  the  circumstances  mention- 
ed, to  notify  the  surety  upon  his  bond  of  the 
true  condition  of  affairs,  as  shown  by  said 
books,  and  of  the  action  of  the  plaintiff  when 
requested  to  explain  said  affairs,  and  was 
made  without  any  malice  or  any  111  will  to- 
wards the  said  Merton  V.  Brown,  without 
any  Intent  to  Injure  the  said  Merton  V. 
Brown,  but  solely  in  a  business  capacity  in 
good  faith,  and  for  the  purposes  set  forth 
In  said  letter,  which  is  here  referred  to  and 
made  a  part  of  this  plea,  and  as  fully  shown 
in  the  allegations  and  statements  contained 
in  the  above  and  foregoing  plea." 

(8)  "Defendant  says  that  the  allegations 
and  statements  contained  in  the  letter  dated 
April  6,  1905,  written  by  the  defendant  here- 
in, set  forth  in  said  declaration,  are  true,  and 
that  said  letter  was  a  privileged  communica- 
tion written  by  the  defendant  herein  in  his 
capacity  of  vice  president  of  the  Tropical 
Home  Improvement  Company  to  the  /Etna 
Indemnity  Company  concerning  the  actions 
of  the  said  Merton  V.  Brown,  which  actions 
are  fully  set  forth  in  said  letter,  which  is 
hereby  referred  to  and  made  a  part  of  this 
plea,  and  that  said  letter  was  not  written 
with  any  intent  to  injure,  annoy,  or  harass 
the  said  Merton  V.  Brown,  and  was  not  writ- 
ten for  publication,  but  merely  for  the  pur- 
pose of  inducing  the  Mtna  Indemnity  Com- 
pany to  demand  of  Brown  that  he  go  before 
the  Tropical  Home  Improvement  Company 
and  make  a  satisfactory  explanation  of  the 
shortage  as  shown  by  the  books  of  the  Tropi- 
cal Home  Improvement  Company  when  they 
were  turned  over  by  the  plaintiff  herein  to 
Clarence  L.  Huddleston,  who  'succeeded  the 
plaintiff  as  secretary  and  treasurer  of  the 
Tropical  Home  Improvement  Company." 

The  following  replication  was  filed  to  the 
second  and  third  pleas  to  the  first  count  of 
the  declaration: 

"Now  comes  the  plaintiff  by  Geo.  M.  Rob- 
bins  and  Seymour  &  Atkinson,  his  attorneys, 
and  for  replication  to  amended  plea  No.  2 
to  count  No.  1,  denies  that  the  letter  of 
April  6,  1905,  was  written  by  the  defendant 
to  /Etna  Indemnity  Company  in  good  faith 
and  without  malice.  And  he  denies  that  his 
books  were  examined  by  an  expert  account- 
ant and  showed  an  apparent  shortage,  and 
that  said  letter  was  written  in  compliance 
with  the  provisions  of  the  bond  issued  by  the 
/Etna  Indemnity  Company. 

"And  he  denies,  that  he  committed  any 
fraudulent  or  dishonest  act,  as  indicated  by 
said  letter  of  April  6,  1905,  or  that  he  failed 
to  comply  with  the  terms  and  conditions  of 
the  bond  given  by  the  .dBtna  Indemnity  Com- 
pany, or  that  he  failed  to  account  for  the 
moneys  and  securities  of  the  Tropical  Home 
Improvement  Company  intrusted  to  him; 
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and  he  denies  that  his  books  showed  a  short- 
age in  the  sum  claimed  in  the  said  letter  to 
the  iEtna  Indemnity  Company.  And  he  de- 
nies that  he  failed  and  refused  to  explain  his 
books.  And  plaintiff  further  denies  that  the 
allegations  and  statements  in  the  letter  writ- 
ten by  the  defendant  to  the  iEtna  Indemnity 
Company  were  absolutely  true,  as  alleged  in 
said  plea,  and  says  that  said  letter  was  false 
and  malicious,  as  set  forth  in  his  declaration. 
And  plaintiff  denies  that  defendant  wrote  and 
published  said  letter  to  the  JStna  Indemnity 
Company  without  any  malice  or  ill  will  to- 
wards this  plaintiff. 

"And  for  replication  to  defendant's  third 
plea  plaintiff  denies  that  the  allegations  and 
statements  contained  in  the  letter  of  April 
6, 1906,  written  by  the  defendant  to  the  iEtna 
Indemnity  Company,  were  true,  and  denies 
tbat  said  letter  was  written  without  any  In- 
tent to  injure  or  harass  this  plaintiff." 

Price  &  Rand,  for  plaintiff  in  error.  Geo. 
M.  Robblns,  for  defendant  in  error. 

WHITFIELD,  J.  (after  stating  the  facts 
as  above).  An  order  overruling  a  demurrer 
to  the  first  count  of  the  declaration  is  assign- 
ed as  error. 

A  civil  action  for  libel  will  lie  when  there 
has  been  a  false  and  unprivileged  publication 
by  letter  or  otherwise  which  exposes  a  per- 
son to  distrust,  hatred,  contempt,  ridicule,  or 
obloquy,  or  which  causes  such  person  to  be 
avoided,  or  which  has  a  tendency  to  injure 
such  person  in  his  office,  occupation,  business, 
or  employment.  If  the  publication  Is  false 
and  not  privileged,  and  is  such  that  its  nat- 
ural and  proximate  consequence  necessarily 
causes  injury  to  a  person  In  his  personal, 
social,  official,  or  business  relations  of  life, 
wrong  and  injury  are  presumed  or  implied, 
and  such  publication  is  actionable  per  se. 
Montgomery  v.  Knox,  23  Pla.  595,  3  South. 
211 ;  Jones  v.  Greeley,  25  Pla.  629,  6  South. 
448;  Ogden  on  Libel  &  Slander,  21;  25  Cyc 
243. 

If  the  publication  is  not  privileged  and  is 
not  actionable  per  se  because  the  publication 
as  ordinarily  understood  will  not  naturally 
and  necessarily  cause  injury,  damages  may 
be  recovered  upon  proper  allegations  and 
proofs  for  such  special  injury  as  is  the  nat- 
ural and  proximate,  though  not  necessary, 
consequence  of  the  wrongful  publication.  See 
18  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  867,  note  5. 

The  publication  alleged  in  this  case  as  be- 
ing libelous  is  a  letter  written  by  the  defend- 
ant as  vice  president  of  a  corporation  to  a 
company  that  had  given  an  indemnity  bond 
for  the  plaintiff  as  an  officer  of  the  corpora- 
tion. The  subject  of  the  letter  was  the  con- 
duct of  the  plaintiff  with  reference  to  the  of- 
fice for  which  the  Indemnity  bond  was  given. 

Where  injury  naturally  and  proximately 
results  from  a  wrongful  publication  by  letter 
or  otherwise,  damages  may  be  recovered  for 
such  Injury.  If  the  publication  is  not  action- 
able per  se,  L  e,  naturally  and  necessarily 


injurious,  special  damages  should  be  alleged. 
If  the  publication  is  privileged,  there  is  no 
right  of  action. 

A  party  injured  by  a  publication  cannot 
recover  damages  therefor  If  the  publication 
is  true  and  Is  made  in  good  faith  in  such  a 
manner  and  under  such  circumstances  as  to 
properly  serve  the  rights  of  others  by  and  to 
whom  the  publication  was  made.  Such  a 
publication  is  privileged  because  it  Is  prop- 
erly made  to  serve  the  rights  of  others.  The 
damage  to  the  injured  party,  if  not  needless- 
ly done,  is  not  wrongful,  and  gives  no  right 
of  action.  See  Sunley  v.  Met.  Life  Ins.  Co., 
132  Iowa,  123,  109  N.  W.  463,  12  L.  R.  A 
(N.  S.)  504. 

To  be  privileged  a  publication  must  be  by 
and  to  only  those  who  have  a  right,  duty,  or 
interest  in  the  subject.  The  publication  must 
be  of  a  character,  and  made  without  malice 
in  a  manner  and  on  an  occasion  to  properly 
serve  the  right,  duty,  or  Interest,  and  not  to 
needlessly  injure  another.  Abraham  v.  Bald- 
win, 52  Pla.  151,  42  South.  591,  10  L.  R.  A. 
(N.  S.)  1051. 

Where  the  publication  la  not  actionable 
per  se,  but  special  damage  or  injury  is  alleg- 
ed as  a  natural  and  proximate  result  of  such 
publication,  and  the  publication  is  alleged  to 
be  false  and  to  have  been  maliciously  made, 
it  is  actionable,  even  though  the  publication 
was  made  by  and  to  only  those  who  had  a 
right,  duty,  or  Interest  in  the  subject,  and  the 
publication  alleged  is  of  a  character  and 
made  in  a  manner  and  on  an  occasion  to 
properly  serve  the  right,  duty,  or  Interest  of 
all  the  parties  by  and  to  whom  the  publica- 
tion was  made.  When  the  publication  is 
false  and  was  made  with  malice,  it  is  not 
privileged,  and,  if  injury  results  therefrom, 
an  action  for  damages  will  lie. 

A  party  is  liable  in  tort  for  all  the  con- 
sequences that  reasonably  and  naturally  flow 
from  or  follow  his  wrongful  act  whether 
these  consequences  were  actually  contemplat- 
ed or  not  The  tortious  act  being  establish- 
ed, the  liability  extends  to  all  of  the  conse- 
quences that  naturally,  proximately,  and  rea- 
sonably follow  or  result  from  such  act 

Where  Injurious  consequences  do  not  re- 
sult from  the  tortious  act  by  implication  of 
law,  as  where  they  naturally  and  necessarily 
follow  the  act  they  must  be  specially  alleged, 
and  such  allegations  should  be  confined  to 
damages  for  injurious  consequences  that  rea- 
sonably, naturally,  and  proximately  result 
from  the  tort 

In  this  case  the  publication  alleged  to  have 
been  made  was  by  and  to  only  those  who 
have  a  right,  duty,  or  Interest  in  the  sub- 
ject, and  was  of  a  character  and  made  on  an 
occasion  and  in  manner  to  properly  serve  the 
right,  duty,  or  interest  of  all  the  parties ;  but 
it  is  alleged  that  the  publication  is  false, 
and  that  it  was  maliciously  made.  The  de- 
murrer admits  this,  and  the  privilege  other- 
wise existing  is  thereby  evaded.  If  the  pub- 
lication be  false  and  made  with  malice,  even 
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though  not  actionable  per  se,  It  was  wrong- 
ful, and  If  any  Injury  to  reputation  reason- 
ably, naturally,  and  proximately  resulted 
therefrom,  a  right  of  action  accrued;  since 
the  publication,  being  false  and  made  with 
malice,  does  not  properly  serve  the  rights  of 
others,  and  is  not  privileged,  but  wrongfully 
Injures  the  plaintiff. 

The  right  of  recovery  extends  to  the  dam- 
ages alleged  and  proved  to  have  been  actually 
sustained  by  the  plaintiff  in  his  reputation  as 
the  natural,  proximate,  and  reasonable  re- 
sult of  the  false  and  malicious  publication. 

The  declaration  alleges  that  the  defendant 
was  the  principal  stockholder  of  the  Tropi- 
cal Home  Improvement  Company,  a  corpora- 
tion, of  which  corporation  the  plaintiff  had 
held  the  office  of  secretary  and  treasurer,  and 
that  as  such  secretary  and  treasurer,  the  plain- 
tiff had  given  bond  with  the  iEtna  Indemnity 
Company  as  surety  in  the  sum  of  $2,000,  con- 
ditioned for  the  safe-keeping  of  the  moneys 
of  the  Tropical  Improvement  Company  in- 
trusted to  him  as  such  secretary  and  treas- 
urer. The  letter  appears  to  have  been  writ- 
ten by  the  defendant  as  vice  president  of 
the  corporation  of  which  he  la  alleged  to 
have  been  the  principal  stockholder.  This 
shows  an  Interest  of  the  defendant  and  of 
the  indemnity  company  in  the  subject-matter 
of  the  letter  complained  of.  But  this  interest 
in  the  subject  does  not  render  the  publica- 
tion privileged  and  not  actionable,  unless  the 
publication  was  properly  made  without  mal- 
ice and  under  circumstances  to  rightly  serve 
the  interest.  The  letter  Itself  does  not  in- 
dicate its  wrongful  use  or  malice,  and  its 
natural  meaning  cannot  be  enlarged  by  in- 
nuendo. 25  Cyc.  449.  If  the  letter  states 
the  truth,  and  was  published  for  good  mo- 
tives, the  plaintiff  cannot  recover.  Section 
13,  Bill  of  Rights ;  Wilson  v.  Marks,  18  Fla. 
322.  But  the  letter  charges  delinquencies 
by  the  plaintiff  In  relation  to  his  stated  office 
such  as  have  a  tendency  to  injure  the  plain- 
tiff in  his  business  or  employment,  and  the 
publication  is  alleged  to  be  a  "false,  scanda- 
lous, malicious,  and  defamatory  libel  of  and 
concerning  the  plaintiff,  and  of  and  concern- 
ing bis  official  conduct,  ability  as  an  account- 
ant, business  circumstances,  and  credit."  It 
is  also  alleged  that  the  defendant  "falsely 
and  maliciously  sent  the  said  letter  •  •  • 
by  mail  to  the  said  Mtn&  Indemnity  Com- 
pany, and  the  same  was  received  and  read 
by  the  said  JEtna  Indemnity  Company." 
These  and  other  allegations  admitted  by  the 
demurrer  render  the  publication  unprivileg- 
ed; and  special  damages  resulting  from  the 
publication  being  specifically  alleged,  a  cause 
of  action  is  stated.  The  demurrer,  there- 
fore, was  properly  overruled.  Stewart  v. 
Codrington,  55  Fla.  — ,  45  South.  809. 

The  defendant  in  his  second  plea  and  In 
his  testimony  admitted  the  writing  of  the 
letter  complained  of  to  the  iEtna  Indemnity 
Company.  A  witness  testified  that  the  de- 
fendant showed  witness  a  letter  which  read 


like  the  one  alleged  in  the  declaration,  and 
that  defendant  told  witness  it  "was  a  copy 
of  the  letter  which  he  mailed  to  the  JEtna 
Indemnity  Company."  A  motion  to  strike 
this  testimony  was  properly  overruled,  as 
it  corroborated  the  admission  of  the  defend- 
ant, and  tended  to  prove  a  publication  of 
the  letter  complained  of. 

The  defendant  having  admitted  the  writ- 
ing and  sending  of  the  letter  alleged  in  the 
declaration,  no  harm  could  result  to  him  by 
the  introduction  in  evidence  of  a  copy  of  the 
letter  in  connection  with  other  evidence  tend- 
ing to  show  a  publication  of  the  letter  as 
alleged.  But  the  admission  over  proper  ob- 
jections of  a  copy  of  a  letter  purporting,  but 
not  shown  to  be,  from  the  indemnity  com- 
pany, in  so  far  as  it  affected  the  privilege 
of  the  letter  complained  of,  is  error.  The 
letter  so  erroneously  admitted  in  evidence 
contained  expressions  of  opinion  affecting  the 
privilege  of  the  publication,  and  also  ex  parte 
suggestions  relative  to  the  plaintiff  that 
should  not  have  been  so  presented  to  the 
jury.  Under  the  circumstances  of  this  case 
the  error  in  admitting  the  letter  from  the 
indemnity  company  was  harmful. 

The  interest  of  the  defendant  and  of  the 
indemnity  company  by  and  to  whom  the  pub- 
lication of  the  letter  was  made  in  the  con- 
duct of  the  plaintiff  as  secretary  and  treas- 
urer of  the  corporation  is  not  limited  to  the 
condition  of  the  bond  given  by  the  Indemnity 
company  for  the  plaintiff. 

The  plaintiff  had  been  secretary  and  treas- 
urer of  the  corporation  of  which  the  defend- 
ant was  vice  president,  and  the  fidelity  and 
competency  of  the  plaintiff  with  reference 
to  his  duties  and  obligations  as  such  secre- 
tary and  treasurer  were  of  interest  to  the 
defendant  as  an  officer  of  the  corporation 
and  to  the  indemnity  company  that  had  given 
his  bond  as  such  secretary  and  treasurer, 
even  though  the  conduct  reported  in  the  let- 
ter complained  of  was  not  within  the  legal 
obligation  of  the  bond.  Employers  have  a 
right  and  Interest  in  the  way  in  which  em- 
ployes discharge  their  duties  towards  the  em- 
ployers; and  indemnity  companies  have  an 
interest  in  the  business  conduct  of  those  for 
whom  indemnity  bonds  have  been  given. 

One  of  the  issues  being  tried  was  whether 
the  publication  complained  of  was  privileged. 
This  involved  a  consideration  of  the  rights 
and  interest  of  the  defendant  and  of  the 
indemnity  company  in  the  matter  referred 
to  in  the  letter;  but  there  was  no  Issue 
that  required  a  determination  of  the  legal 
obligation  of  the  Indemnity  company  on  the 
bond  given  for  'the  plaintiff,  and  such  an 
issue  is  determined  by  the  court  and  not 
the  Jury.  Therefore  a  charge  which  is  as- 
signed as  error  that  required  the  jury  to 
determine  the  conditions  of  the  bond  and 
for  what  acts  of  the  plaintiff  the  indemnity 
company  would  be  liable  was  erroneous,  even 
though  it  required  the  jury  to  also  consider 
the  other  evidence  in  ascertaining  if  the  let- 
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ter  written  to  the  bond  company  was  upon 
a  proper  occasion. 

It  does  not  appear  that  this  charge  was 
not  prejudicial  to  the  defendant  as  the  In- 
terest and  right  of  the  defendant  and  of  the 
indemnity  company  in  the  subject-matter  of 
the  letter,  and  the  occasion  for  writing  the 
letter  did  not  require  a  determination  of  the 
legal  obligation  of  the  bond. 

If  the  publication  was  privileged,  the  de- 
fendant Is  not  liable,  and  he'  had  a  right  to 
have  his  full  Interest  and  the  interest  of  the 
indemnity  company  in  the  subject-matter  of 
the  letter  as  disclosed  by  the  evidence  and 
the  relations  of  the  parties  considered  by 
the  Jury  In  determining  the  question  of  priv- 
ilege without  the  Introduction  of  Issues  not 
properly  in  the  case. 

It  has  been  held  by  this  court  that  a  pub- 
lication that  is  privileged  is  not  actionable 
unless  it  Is  both  false  and  malicious,  and 
that,  although  the  publication  is  not  true, 
yet,  if  there  was  reasonable  ground  to  sup- 
pose It  to  be  true,  and  it  was  published  In 
good  faith  under  honest  belief  that  it  was 
true,  and  was  published  with  proper  motives, 
without  any  private  personal  malice  towards 
the  plaintiff,  then  the  defendant  is  not  liable 
In  damages  therefor.  The  privilege  of  the 
publication  is  not  confined  to  the  legal  duty 
of  the  defendant  in  the  premises.  Coogler  v. 
Rhodes,  38  Fla.  240,  21  South.  109,  56  Am. 
St.  Rep.  170. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 

SHACEXEFORD,  a  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


FLORALA  SAWMILL  CO.  v.  SMITH. 

(Supreme  Court  of  Florida,  Division  B.  April  7, 
1908.^ 

1.  Trial — Instructions. 

The  propriety  or  impropriety  of  an  instruc- 
tion, or  part  of  an  instruction,  is  determined 
by  a  consideration  of  all  the  instructions  and 
charges  given  by  the  trial  court,  in  connection 
with  the  questioned  instruction  and  the  proven 
facts. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  703-717.] 

2.  Same— Abstract  Instructions. 

The  giving  abstract  instructions  should  be 
avoided  when  it  is  possible  to  do  so,  because 
they  are  sometimes  misleading,  but,  to  be  a 
ground  for  reversal,  it  must  affirmatively  ap- 
pear that  they  were  misleading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  582,  583.] 

3.  Same — Directing  Vermct. 

In  view  of  the  fact  that  there  was  evidence 
tending  to  support  the  issues  presented  by  the 
plaintiff,  the  defendant  was  not  entitled  to  an 
affirmative  instruction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  381-389.] 


4.  Appeai/— Review— Discretion  of  Court. 

Whether  or  not  a  witness  has  such  special 
knowledge  as  to  qualify  him  to  testify  as  an  ex- 
pert is  to  be  determined  by  tbe  trial  judge  exer- 
cising a  reasonable  discretion,  and  his  action  will 
not  be  disturbed,  unless  it  affirmatively  appears 
from  the  record  that  he  erred.  The  exact 
amount  of  special  knowledge  such  a  witness 
must  have  cannot  be  expressed  in  the  terms  of 
an  abstract  proposition  of  law. 

(Ed.  Note.— For  cases  in  mint,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §  3850.] 

5.  Master  and  Servant— Duties  or  Master. 

The  general  principles  of  law  applicable  to 
the  main  facts  of  the  instant  case  are  set  forth 
in  Camp  v.  Halt.  39  Fla.  535,  22  South.  792 
(third,  fourth,  fifth,  and  sixth  headnotes) ;  Green 
v.  Sansom,  41  Fla.  94,  25  South.  332 ;  Jackson- 
ville Electric  Co.  v.  Sloan,  52  Fla.  257,  42 
South.  516. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  §§  173,  314-316.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Walton  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  Aaron  Smith  against  the  Flor- 
ala  Sawmill  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Blount  &  Blount,  Blount  &  Carter  and 
Daniel  Campbell  &  Son,  for  plaintiff  in  error. 
Maxwell  &  Reeves,  for  defendant  In  error. 

HOCKER,  J.  This  Is  a  suit  for  personal 
Injuries  brought  by  the  defendant  In  error, 
hereinafter  called  the  plaintiff,  against  the 
plaintiff  in  error,  a  corporation,  hereinafter 
called  the  defendant,  in  the  circuit  court  of 
Walton  county.  The  third  amended  count  of 
declaration  is  as  follows: 

"The  plaintiff  further  sues  the  defendant  for 

that  the  defendant  on,  to  wit,  the  day 

of  August  A.  D.  1905,  was  operating  a  cer- 
tain steam  sawmill  In  said  county  and  state, 
and  the  plaintiff,  who  was  on  said  date  a  mi- 
nor under  the  age  of  21  years,"  was  employed 
by  the  defendant  as  a  laborer  In  said  mill 
subject  to  the  orders  of  the  foreman  there- 
of; that  In  the  said  mill,  and  as  a  part  of 
the  machinery  thereof,  were  two  circular 
saws  known  as  'cut-off  saws,'  attached  to 
and  operated  by  swinging  frames  suspended 
from  overhead  shafts;  that  the  said  saws 
ran  in  slots  or  grooves  cut  in  and  crosswise 
a  table  or  platform  beneath  said  frame,  up- 
on which  table  or  platform  would  rest  the 
material  to  be  cut  by  said  saws;  that  the 
frame  to  which  one  of  said  saws  was  attach- 
ed was  so  constructed  and  equipped  with 
weights  and  appliances  as  promptly  to  throw 
said  saw  thereto  attached  upon  being  releas- 
ed after  use  back  into  the  slot  or  groove 
which  it  was  designed  to  occupy,  and  there 
to  hold  the  same  firmly  and  steadily  when 
not  in  actual  use;  that  the  frame  to  which 
the  other  one  of  said  saws  was  attached  was 
so  negligently  and  defectively  constructed 
as  to  allow  the  said  saw  irregularly  to 
swing  back  and  forth  when  said  machinery 
was  in  motion  from  the  position  which  It  was 
designed  to  occupy  in  said  slot  or  groove,  and 
In  such  a  manner  as  to  be  a  most  dangerous 
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menace  to  life  and  limb  of  those  who  might 
be  employed  at  or  near  It,  yet  the  defendant 
negligently  failed  to  provide  the  said  frame 
and  saw  with  any  equipment  or  appliance 
to  prevent  the  said  saw  from  swinging  irreg- 
ularly from  its  position  when  not  In  use  and 
continued  to  operate  said  saw,  and  caused 
same  to  be  operated  in  its  said  defective, 
unsafe,  and  dangerous  condition,  and  was  so 
operating  it  at  the  time  of  the  injury  of  the 
plaintiff  hereinafter  alleged;  that,  at  the 
time  of  said  injury,  the  plaintiff  was  with- 
out any  experience  whatever  in  the  opera- 
tion of  any  of  said  machinery  or  any  ma- 
chinery similar  thereto,  save  and  except  an 
experience  acquired  during  the  three  days 
next  preceding  the  time  of  said  injury,  dur- 
ing which  time  he  was  employed  at  the  saw, 
which  had  weights  attached  to  the  frame 
thereof  and  which  ran  steadily  in  its  posi- 
tion, but  that  the  plaintiff  had  had  no  experi- 
ence about  the  other  one  of  said  saws,  and 
had  no  knowledge  or  warning  of  its  defec- 
tive,  unsafe,  and  dangerous  condition,  or 
that  it  would  swing  back  and  forth  from  its 
position  in  the  manner  aforesaid,  all  of 
which  was  known  to  the  defendant,  yet  the 
defendant,  disregarding  its  duty  In  this  be- 
half through  its  foreman,  and  without  any 
warning  whatever  to  the  plaintiff  of  the  de- 
fective, unsafe,  and  dangerous  condition  of 
said  saw,  directed  and  required  the  plaintiff 
to  leave  his  work  at  the  said  saw  which  had 
the  weights  attached  to  the  frame  thereof, 
and  which  ran  steadily  in  the  position  which 
it  was  designed  to  occupy,  and  to  keep  up 
the  same  duties  at  the  defective,  unsafe,  and 
dangerous  saw  which  Irregularly  swung  back 
and  forth  from  its  position  in  the  manner 
aforesaid;  that  on  said  date  the  plaintiff, 
while  so  without  warning,  experience,  or 
knowledge  as  aforesaid,  and  while  In  the  dis- 
charge of  his  duties  under  the  direction  of  said 
foreman  in  said  mill,  went  to  work  at  and 
near  the  said  defective,  unsafe,  and  dangerous 
saw,  which  was  without  any  appliances  to 
hold  same  in  position  as  aforesaid,  and  while 
so  engaged,  and  while  placing  the  first  piece 
of  material  upon  the  said  platform  or  table 
for  the  purpose  of  cutting  same  by  means 
of  said  saw,  the  said  saw  suddenly  and  un- 
expectedly swung  from  the  position  in  said 
slot  or  groove  which  It  was  designed  to  oc- 
cupy, and  was  thereby  brought  In  contact 
with  the  plaintiff's  left  hand,  and  then  and 
there  and  thereby  severed  from  the  plaintiff's 
left  hand  several  fingers,  and  otherwise 
wounded,  maimed,  and  injured  it,  all  of 
which  was  done  during  the  first  minute  of 
the  plaintiff's  employment  at  the  said  defec- 
tive, unsafe,  and  dangerous  saw;  that,  by 
reason  of  the  said  injury  so  occasioned,  the 
plaintiff  has  suffered  great  pain  of  body  and 
of  mind,  and  has  been  put  to  great  expense 
for  medical  care  and  treatment,  and  has  suf- 
fered great  inconvenience  and  annoyance 
and  much  loss  of  time  and  profit  by  reason 
of  said  injury,  and  has  thereby  been  per- 


manently disabled  and  disfigured,  and  has 
been  greatly  incapacitated  for  labor,  and 
his  earning  power  has  been  permanently  im- 
paired, to  the  damage  of  the  plaintiff  in  the 
sum  of  ten  thousand  ($10,000.00)  dollars. 
Wherefore  plaintiff  sues  and  claims  ten 
thousand  ($10,000.00)  dollars." 

The  second  amended  count  Is  very  similar 
to  the  third,  except  that  it  is  somewhat  full- 
er In  its  statements  as  to  the  negligent  and 
defective  arrangement  of  the  saw  by  which 
the  plaintiff  was  Injured. 

The  first  amended  count  is  also  very  sim- 
ilar to  the  third,  except  that  It  alleges  that 
the  machinery  was  defective,  In  that  the  plan- 
ing machine  was  liable  to  clog,  and  to  thus 
throw  the  power  upon  the  saws  causing  an 
accelerated  motion  and  vibration. 

The  first  amended  count  was  demurred 
to,  and  the  demurrer  was  overruled.  The 
pleas  of  not  guilty  and  of  contributory  neg- 
ligence of  the  plaintiff  were  filed  by  the  de- 
fendant, Issue  was  joined  thereon,  and  the 
case  submitted  to  the  jury  on  the  Issues 
presented.  There  was  a  trial  which  resulted 
in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $1,000,  from  which  Judgment  a 
writ  of  error  was  taken. 

The  plaintiff's  testimony  shows  that  on 
the  30th  of  August,  1905,  he  was  working 
for  the  defendant  at  its  sawmill,  and  had 
the  fingers  of  his  left  hand  cut  off  by  a  trim- 
ming saw  which  he  had  been  directed  to  oper- 
ate. He  had  been  working  about  the  saw- 
mill of  the  defendant  as  fireman  for  about 
18  months;  was  hired  by  the  foreman, 
who  It  appears  had  full  authority  over  all 
the  hired  men.  He  was  hired  to  work  at  a 
trimming  or  cut-off  saw  on  the  south  side 
of  the  mill.  He  had  been  working  at  this 
saw  for  three  days,  when  the  foreman  hur- 
riedly told  him  to  go  to  work  at  another  trim- 
ming saw  30  or  40  feet  from  the  one  he  first 
worked  at  These  trimming  saws  were  at- 
tached to  swinging  frames  and  operated  upon 
a  table  upon  which  planks  were  laid  and  cut 
into  short  lengths  by  a  person  standing  at  the 
table,  who  handled  the  plank  to  be  cut,  and 
pulled  the  saw  forward  against  the  plank  in 
cutting  it.  The  saws  worked  in  slits  in  the 
planks  of  the  tables.  The  plaintiff's  evidence 
tends  to  prove  that  he  had  had  no  experience 
in  working  these  saws  until  three  days  be- 
fore he  was  Injured.  He  was  a  minor  about 
20  years  old.  The  first  saw  he  worked  at 
was  arranged  with  a  weight  attached  to  the 
heavy  iron  frame  overhead,  which  was  de- 
signed and  bad  the  effect  to  hold  the  saw 
steady  when  the  party  using  it  turned  it 
loose,  when  It  went  back  to  the  center  of 
the  table  by  force  of  its  gravity,  or  even 
further  back  than  the  center.  The  mechan- 
ism was  so  arranged  that  the  saw  was  held 
steadily  at  the  desired  place  in  the  table.  It 
appears  from  the  evidence  that  the  iron 
frames  in  which  these  saws  were  suspend- 
ed and  worked  weighed  about  200  pounds, 
and,  when  they  came  from  the  factory,  they 
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had  these  weights  attached  to  the  frames, 
and  it  seems  therefore  they  were  designed 
to  work  with  these  weights.  When  the  plain- 
tiff was  directed  by  the  foreman  to  leave  the 
first  saw  and  go  to  work  at  the  second  saw, 
he  was  not  informed  by  the  foreman  that 
the  last  saw  was  arranged  differently  from 
the  first  one,  that  the  weight  had  been  tak- 
en off,  and  that  it  was  a  dangerous  machine; 
and,  being  inexperienced,  he  says  he  did  not 
observe  it.  The  evidence  tends  to  show  that 
the  last  saw,  being  without  the  weight, 
would  vibrate  or  oscillate  in  the  slit  in  the 
table  on  which  it  worked  when  It  had  been 
pulled  forward  for  cutting  a  plank,  and  was 
turned  loose;  the  witnesses  varying  in  the 
extent  of  the  oscillation  from  six  to  one  inch. 
There  was  some  testimony  going  to  show, 
also,  that  the  oscillation  would  be  affected 
by  certain  conditions  of  the  power  which 
was  applied,  but  upon  this  point  there  was 
a  conflict  in  the  evidence.  When  the  plain- 
tiff went  to  work  at  the  second  saw,  he  cut 
off  one  plank  and  turned  the  saw  loose,  ex- 
pecting it  to  swing  back  to  its  place  and  re- 
main there.  He  reached  his  left  hand  in  the 
direction  of  the  plank  to  pull  it  forward  In 
front  of  the  saw,  thus  placing  It,  he  says, 
about  four  inches  in  front  of  the  saw,  when 
the  saw  suddenly  came  forward  and  cut  off 
the  fingers  of  his  left  hand.  The  plaintiff 
says  he  had  to  operate  the  saw  with  his 
right  hand  and  pull  the  board  with  his  left, 
as  it  was  more  convenient  to  do  so.  These 
saws  make  about  2,000  revolutions  a  minute. 
There  is  some  testimony  showing  that  the 
plaintiff  had  been  about  the  mill  a  good  deal, 
but  no  dispute  that  he  was  practically  in- 
experienced In  the  use  of  the  saw  which  cut 
off  his  fingers,  nor  that  he  was  directed  by 
the  foreman  to  work  at  that  saw,  nor. that 
the  foreman  had  full  and  complete  authori- 
ty over  those  who  worked  in  the  mill.  The 
foreman  admits  he  directed  the  plaintiff  to 
work  at  this  saw,  and  does  not  testify  that 
he  Instructed  him  as  to  its  dangerous  charac- 
ter, or  cautioned  him  in  using  it,  or  that  it 
was  arranged  differently  from  the  one  at 
which  he  had  been  working.  The  jury  were 
taken  to  view  the  mill  and  these  saws.  It 
seems  from  the  defendant's  testimony  that 
the  weight  was  taken  off  the  frame  which 
held  the  saw  after  it  came  from  the  factory, 
in  order  to  use  the  saw  on  both  sides  of  the 
table,  but  there  Is  no  proof  that  this  did 
not  render  the  saw  a  much  more  dangerous 
piece  of  machinery,  and  it  seems  to  be  per- 
fectly obvious  that  would  be  the  effect 
There  was  some  conflict  in  the  testimony  on 
these  propositions,  but  we  think  there  was 
evidence  to  sustain  them  if  the  jury  believed 
it. 

The  first  assignment  questions  the  correct- 
ness of  the  first  special  Instruction  given  at 
request  of  the  plaintiff.  The  language  used 
In  this  Instruction  is  as  follows,  to  wit :  "Neg- 
ligence Is  Imputable  to  the  master  whenever 
the  instrumentality  is  of  such  a  character,  or 


his  business  carried  on  in  such  a  manner  as 
to  subject  his  servants  to  dangers  which  are 
unnecessary  and  needless." 

The  contention  here  is,  first,  that  there  is 
no  evidence  to  warrant  the  charge ;  and,  sec- 
ond, that  it  is  in  conflict  with  the  fellow-ser- 
vant doctrine.  We  think  there  was  evidence 
to  warrant  the  charge,  and  that  under  the 
circumstances  of  this  case  It  does  not  conflict 
with  the  fellow-servant  doctrine.  It  was  with- 
in the  scope  of  the  authority  of  the  foreman  to 
direct  the  plaintiff  to  work  at  the  saw  by 
which  he  was  injured.  Camp  Hall,  89  Fla. 
635,  22  South.  792. 

The  second  assignment  questions  the  second 
instruction  given  at  the  request  of  the  plain- 
tiff. It  is  as  follows:  "In  an  action  by  an 
employe  against  his  employer  for  injuries 
caused  by  the  alleged  negligence  of  the  latter 
in  falling  to  furnish  him  safe  machinery  with 
which  to  work,  it  is  not  essential  to  a  recovery 
that  the  employe  should  be  able  to  show  the 
precise  nature  of  the  defect,  If  It  is  made  to 
appear  that  the  accident  occurred  by  reason 
of  some  defective  condition  of  the  machinery, 
chargeable  to  the  negligence  of  the  employer." 
The  objection  to  this  instruction  is  that  It 
authorized  the  jury  to  find  for  the  plaintiff  up- 
on some  possible  or  conjectural  defect  in  the 
machinery.  Authorities  are  cited  to  support 
this  contention.  The  Instruction,  quite  broad 
in  its  scope,  seems  to  be  taken  literally  from 
2  Labatt  on  Master  and  Servant,  p.  2297,  and 
Labatt  takes  It  literally  from  Blake  v.  Hogan, 
57  Minn.  45,  58  N.  W.  867.  See,  also,  Mooney 
v.  Connecticut  River  Lumber  Co.,  154  Mass. 
407,  28  N.  E.  352.  It  is  undoubtedly  true  that 
the  evidence  should  show  with  some  degree  of 
probability  that  the  negligence  alleged  was  the 
cause  of  the  injury,  and  that  the  jury  should 
not  be  left  to  mere  conjecture  as  to  Its  cause. 
26  Cyc.  1442.  In  the  instant  case  the  undis- 
puted cause  of  the  Injury  was  the  sudden  for- 
ward movement  of  the  saw,  which  the  plaintiff 
says  was  unexpected  by  him.  Whether  the  re- 
moval of  the  weight  from  the  saw  left  it  in  a 
defective  condition  as  a  safe  Instrumentality, 
and  the  Injury  was  caused  thereby,  or  wheth- 
er this  forward  movement  of  the  saw  having 
no  weight  to  regulate  it,  was  caused  by  a  sud- 
den Increase  of  power  due  to  the  clogging  of 
other  portions  of  the  machinery,  were  ques- 
tions presented  by  the  evidence  to  the  Jury  for 
their  determination.  In  view  of  the  evidence, 
we  understand  the  Instruction  to  mean  no  more 
than  this.  As  there  was  testimony  upon  both 
these  questions,  there  was  no  occasion  for  the 
jury  to  resort  to  conjecture,  or  speculation  as 
to  the  cause  of  the  Injury.  The  defendant 
offered  no  proof  as  to  the  cause  of  the  sudden 
forward  movement  of  the  saw,  but  contented 
Itself  with  an  effort  to  show  that  no  such  sod- 
den movement  as  was  testified  to  by  the  plain- 
tiff did  or  could  occur,  and  that  the  plaintiff 
was  familiar  with  the  working  of  the  saw,  or 
had  opportunities  to  be.  In  view  of  the  cir- 
cumstances, we  find  no  reversible  error  In  the 
Instruction.  Griffin  v.  Boston  &  A.  R.  Co.,  148 

Digitized  by  Google 


Fla.) 


FLORALA  SAWMILL  CO.  SMITH, 


335 


Mass.  143,  19  N.  E.  le6,  1  L.  R.  A.  698,  12 
Am.  St  Rep.  526;  Blanton  v.  Dold,  109  Mo. 
64.  text  75,  18  S.  W.  1149. 

The  third  assignment  is  based  on  the  giving 
of  Instruction  No.  3.  It  is  as  follows:  "A 
master  is  bound  to  furnish  such  appliances  as 
are  reasonably  safe  and  suitable,  such  as  a 
prudent  man  would  furnish  if  he  himself  were 
exposed  to  the  dangers  that  would  result  from 
unsuitable  or  unsafe  appliances.  In  order  to 
discharge  this  obligation,  be  must  see  that  the 
instrumentalities  which  he  furnishes  are  In 
proper  condition;  that  is  to  say,  in  a  condition 
that  would  not  endanger  the  safety  of  em- 
ployes, or  In  such  condition  that  the  em- 
ploye can  perform  all  the  duties  required  of 
him  with  reasonable  safety."  It  is  contended 
that  this  Instruction  is  erroneous,  in  that  it 
practically  made  the  defendant  an  insurer 
of  its  appliances.  This  instruction  is  taken 
almost  literally,  says  the  defendant's  brief, 
from  Labatt  on  Master  and  Servant,  p.  45. 
The  objection  is  directed  to  the  portion  of  the 
instruction  as  follows:  "In  order  to  discharge 
this  obligation,  he  must  see  that  the  instru- 
mentalities which  he  furnishes  are  in  proper 
condition ;  that  is  to  say,  in  a  condition  which 
shall  not  endanger  the  safety  of  his  employes," 
etc 

It  is  not  always  safe  to  copy  instructions 
from  a  text-book,  and  the  authority  cited  by 
Labatt  in  support  of  the  language  objected  to 
hardly  goes  as  far  as  the  text  But  we  think 
that  when  this  instruction  is  considered  as  a 
whole,  and  in  connection  with  other  instruc- 
tions, especially  instructions  numbered  2  and 
4,  given  at  the  request  of  defendant,  no  re- 
versible error  is  shown.  No.  2  was  as  follows: 
"If  you  find  from  the  evidence  in  this  case 
that  the  saw  by  which  the  plaintiff  was  in- 
jured was  reasonably  safe,  if  carefully  used, 
you  will  find  for  the  defendant"  No.  4  was 
as  follows:  "Neither  the  defendant  nor  its 
agents  warranted  the  safety  of  the  machinery 
of  the  mill  or  the  appliances  by  which  the 
plaintiff  was  injured.  The  defendant  was 
simply  required  to  use  ordinary  care  to  see 
that  the  machinery  and  these  appliances  were 
safe,  both  in  their  construction  and  in  the 
manner  in  which  they  were  used." 

The  next  assignment  which  is  argued  here 
is  the  twelfth,  and  purports  to  be  based  on  the 
twelfth  special  instruction,  given  on  behalf  of 
the  plaintiff.  The  brief  of  the  defendant,  how- 
ever, under  this  assignment,  does  not  discuss 
special  instruction  No.  12,  but  discusses  spe- 
cial instruction  No.  14.  It  is  as  follows:  "The 
servant  has  a  right  to  presume,  when  di- 
rected to  work  in  a  particular  place  or  about 
machinery,  that  the  master  has  performed 
his  duty,  and  to  proceed  with  his  work  in 
reliance  upon  this  assumption,  unless  a  rea- 
sonably prudent  and  Intelligent  man  in  the 
performance  of  such  work  and  with  no  more 
experience  that  (than)  the  plaintiff  would 
have  learned  facts  from  which  he  would 
have  apprehended  danger  to  himself.  There- 
fore, in  determining  whether  the  plaintiff 


exercises  ordinary  care  in  the  discharge  of 
his  duty,  you  should  consider  with  the  other 
facts  the  exigency  of  his  duty  as  a  faith- 
ful employ^,  and  the  confidence  which  he 
might  in  the  absence  of  knowledge  and  notice 
to  the  contrary,  fairly  entertain,  that  the  de- 
fendant had  provided  reasonably  safe  ma- 
chinery with  which  the  plaintiff  was  to  work, 
and  that  the  master  would  not  direct  him 
without  warning  to  subject  himself  to  ab- 
normal or  hidden  risks."  It  is  objected  that 
while  this  instruction  is  probably  correct  as 
an  abstract  proposition  of  law,  by  using  the 
word  "plaintiff"  In  its  connections,  It  Invaded 
the  province  of  the  jury  in  assuming  that 
plaintiff  was  without  knowledge  that  the  de- 
fendant had  not  provided  safe  machinery, 
and  that  the  master  had  directed  him  without 
warning  to  subject  himself  to  unnecessary 
risk.  We  do  not  approve  of  the  language  of 
this  instruction.  In  some  cases  it*  might  be 
very  damaging  to  the  defendant  But  In  this 
case  the  evidence  Is  practically  uncontradicted 
that  the  plaintiff  was  without  knowledge  of 
the  working  of  the  saw  which  injured  him, 
that  to  an  Inexperienced  person  it  was  a 
dangerous  instrumentality,  and  that  he  was 
directed  to  work  with  it,  without  Instructions 
as  to  its  dangers.  It  is  contended  he  should 
have  noticed  that  the  saw  had  no  weight  on 
it  to  regulate  and  control  its  action,  and  that 
he  did  not  do  so  Is  contributory  negligence. 
But  the  mere  fact  that  he  had  worked  with  a 
saw  for  three  days  regulated  and  controlled  by 
a  weight  attached  overhead  does  not  show  he 
should  have  known  what  the  peculiar  action 
of  this  saw  would  be  without  a  weight  This 
he  could  only  by  observation,  experience, 
or  instruction,  and  It  Is  not  shown  that  he  had 
either.  Moreover,  the  Instructions  given  by 
the  court  of  Its  own  motion  were  very  favor- 
able to  the  defendant,  and  cover  more  than 
two  pages  of  the  transcript.  The  Instructions 
for  the  plaintiff  were  25  in  number  and  cover 
9  pages  of  the  transcript.  The  instructions  for 
the  defendant  were  14  in  number  and  cover  3 
pages  of  the  transcript.  Several  of  the  In- 
structions given  at  the  request  of  the  defend- 
ant were  more  favorable  to  It  than  the  evi- 
dence, in  our  opinion,  warranted.  For  In- 
stance, the  second  of  those  Instructions  Is: 
"If  you  find  from  the  evidence  In  this  case 
that  the  saw  by  which  the  plaintiff  was  In- 
jured was  reasonably  safe,  if  carefully  used, 
you  will  find  for  the  defendant"  The  same 
thing  might  be  said  of  dynamite  or  strychnine, 
but  neither  Is  safe  In  the  hands  of  an  Inex- 
perienced person.  This,  as  well  as  other  of 
the  Instructions  given  at  the  request  of  the 
defendant,  it  seems  to  us,  overlooked  the  evi- 
dence in  the  case.  We  can  discover  no  evi- 
dence in  the  record  to  uphold  the  theory  that 
the  plaintiff  was  experienced,  or  instructed 
In  the  use  of  the  different  kinds  of  saws — in 
use  in  this  and  other  mills — and  that  the  saw 
which  injured  him  was  a  dangerous  Implement 
is  shown  by  the  facts  in  this  case. 
The  fifteenth  assignment  discusses  the  sev 
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enteenth  special  Instruction  for  the  plaintiff. 
It  is  as  follows:  "Employers  are  bound  to  see 
that  their  employes  have  reasonable  notice 
of  any  hidden  danger,  known  to  the  employer, 
of  which  the  employe  may  without  fault  up- 
on bis  part  be  Ignorant."  The  only  objection 
urged  here  is  that  the  instruction  was  with- 
out foundation  in  the  evidence,  and  calculated 
to  convey  to  the  jury  the  idea  that  there  was 
a  hidden  danger  and  that  it  was  known  to  the 
defendant  The  instruction,  like  most  of  the 
others  given  at  the  request  of  the  plaintiff, 
was  an  abstract  one.  The  policy  of  giving  ab- 
stract instructions  should  be  avoided  when- 
ever it  is  possible  to  do  so,  because  they  are 
likely  to  be  misleading;  but,  to  be  a  ground 
for  reversal,  It  must  appear  that  they  are  mis- 
leading. Hughes  on  Instructions  to  Juries, 
}  48.  But,  as  we  have  said  before,  in  view 
of  the  instructions  given  at  the  instance  and 
for  the  benefit  of  the  defendant,  we  are  not 
prepared  to  say  that  in  this  case  the  instruc- 
tion under  consideration  was  misleading. 

The  sixteenth,  seventeenth,  and  eighteenth 
assignments  question  instructions  given  at  the 
plaintiff's  request  What  we  have  said  of  the 
foregoing  will  apply  to  these.  They  are  ab- 
stract and  objectionable  for  that  reason,  but 
we  are  not  able  to  say  affirmatively  that  they 
misled  the  jury.  In  addition,  we  will  say  that 
the  defendant  In  Its  briefs  overlook  the  ad- 
mitted facts  which  make  the  action  of  Mr. 
Toole,  the  foreman,  in  directing  the  plaintiff 
to  work  at  the  saw  which  Injured  him,  the 
action  of  the  defendant  Itself,  under  the  prin- 
ciple announced  in  Camp  v.  Hall,  39  Fla.  535, 
22  South.  782.  He  appears  to  have  complete 
authority  over  the  men  who  worked  In  the 
mill. 

The  twenty-fifth  assignment  is  based  on  the 
refusal  of  the  court  to  give  an  affirmative  In- 
struction for  the  defendant  After  carefully 
considering  the  testimony,  we  are  of  opinion 
that  the  trial  judge  did  not  err  in  refusing 
this  instruction.  Whether  the  saw  was  de- 
fective and  dangerous  because  It  had  no 
weight  to  It  whether  the  plaintiff  was  ex- 
perienced or  instructed  in  the  use  of  the  saw, 
and  whether  he  was  guilty  of  contributory 
negligence  were  all  questions  for  the  jury 
under  the  pleadings  and  evidence. 

The  twenty-seventh  assignment  of  error  Is 
based  on  the  action  of  the  trial  judge  in  per- 
mitting the  plaintiff  to  ask  witness  J.  F.  Dunn 
the  following  question:  "State  whether  or  not 
from  your  experience  a  cut-off  saw  fastened 
to  a  swinging  frame  is  not  more  dangerous 
without  a  weight  than  with  a  weight."  The  ob- 
jections are  that  the  witness  bad  not  qualified 
himself  to  testify,  and  that  he  was  merely  giv- 
ing his  opinion  on  a  question  the  jury  were  call- 
ed upon  to  decide.  The  record  shows  that  the 
only  ground  of  objection  at  the  trial  was  that 
the  witness  was  not  qualified.  Before  answer- 
ing the  question,  the  witness  had  stated  that 
he  had  been  a  saw  filer  for  15  years ;  that  he 
had  never  operated  one  of  these  swinging 
saws,  except  to  "keep  it  up,"  and  had  been 


foreman  around  a  mill.  He  also  said  he  had 
a  good  deal  of  experience  with  machinery, 
"had  seen  the  weighted  frames  for  cut-off 
saws  In  the  mills,  and  that  it  is  usual  to  have 
weigh t8  to  the  frames;  that  the  weight  is 
supposed  to  hold  it  in  perfect  condition,  or 
hold  it  steady,  to  keep  it  from  swinging ;  that 
if  the  weight  is  off  and  the  machinery  is  run- 
ning, It  would  cause  more  swinging,  more 
vibration.  It  is  loosely  hung  on  the  shaft  and 
swings  easily."  Under  these  circumstances 
we  are  not  able  to  say  that  the  witness  did 
not  have  the  requisite  skill  and  experience  to 
answer  the  question.  Atlantic  Coast  Line  R. 
R.  Co.  v.  Crosby,  53  Fla.  400,  text.  439,  43 
South.  318. 

The  thirty-first  assignment  is  based  on  re- 
fusal of  the  court  to  permit  the  defendant  to 
ask  its  witness  J.  A.  Cummings  the  following 
question:  "Now,  was  there  any  oscillation  of 
that  frame?"  He  had  testified  that  he  had 
been  superintendent  of  defendant's  sawmill 
since  February  1,  1905.  He  afterwards  said 
1907,  in  reply  to  the  court  He  had  testified 
as  an  expert  and  that  the  saws — swinging 
saws — were  of  standard  make.  He  had  testi- 
fied that  he  had  never  noticed  in  the  mill  any 
oscillation  by  reason  of  the  running  of  the  ma- 
chinery since  he  had  been  there  Then  fol- 
lowed the  question  which  we  are  considering. 
When  objection  was  made  to  the  question,  the 
defendant  stated  it  would  show  by  another 
witness  "that  there  had  been  no  change  in  the 
operation."  There  was  no  offer  to  prove  that 
the  condition  of  the  saw  by  which  the  plain- 
tiff was  injured  was  the  same  as  it  was  In 
August,  1905,  when  the  Injury  occurred.  We 
do  not  think  It  affirmatively  appears  that  the 
court  erred. 

The  thirty-fourth  assignment  is  based  on 
the  ground  that  the  court  erred  in  refusing 
to  grant  a  new  trial.  The  only  grounds  pre- 
sented here  are  that  the  verdict  was  contrary 
to  law.  We  have  examined  the  evidence  care- 
fully, and  we  think  it  supports  the  verdict 
Neither  do  we  think  it  is  contrary  to  law. 
The  general  principles  of  law  applicable  to  the 
main  facts  of  this  case  can  be  found  In  Camp 
v.  Hall,  supra,  Jacksonville  Electric  Co.  v. 
Sloan,  52  Fla.  257,  42  South.  516,  and  Green 
v.  Sansom,  41  Fla.  94,  25  South.  332.  It  is 
unnecessary  to  reiterate  them  here. 

The  thirty-fifth  and  last  assignment  ques- 
tions the  ruling  of  the  court  upon  the  demurr- 
er to  the  declaration.  There  are  three  amend- 
ed counts  to  the  declaration.  The  first  was 
filed  May  2,  1906,  to  which  defendant  filed  a 
demurrer  on  May  5, 1906.  This  demurrer  was 
overruled  on  the  17th  of  September,  1906. 
On  February  9,  1907,  the  plaintiff  filed  two 
additional  counts,  the  second  of  which  is  set 
out  in  this  opinion.  No  demurrer  was  filed  to 
either  of  these  counts,  but  pleas  were  filed 
to  all  the  counts,  issue  joined,  and  a  trial  had 
thereon.  The  defendant  thereby  admitted 
the  sufficiency  of  the  second  and  third  amend- 
ed counts,  and  we  are  not  prepared  to  say 
they  show  no  cause  of  action.  We  think  the 
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evidence  substantially  sustains  the  third 
count,  and  it  therefore  becomes  unnecessary 
for  us  to  discuss  the  demurrer  to  the  first 
count.  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v. 
Griffin,  33  Fla.  602,  text  605,  15  South.  336. 
The  judgment  of  the  circuit  court  is  affirmed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C  J.,  and  COCKRELL 
and  WHITFIELD.  TJ.,  concur  in  the  opinion. 


(121  La.) 
No.  16,915. 

ANTRIM  LUMBER  CO.,  Limited,  v.  S.  H. 

BOLINGER  &  CO.,  Limited. 
(Supreme  Court  of  Louisiana.   April  27,  1908.) 

1.  Prescription— Tender— Effect  on  Claim 
—Not  Interrupted  bt  Tender  Further 
Than  as  to  Amount  Tendered. 

Tender  of  an  amount  in  open  court  and 
the  plea  accompanying  it  did  not  have  the  effect 
of  taking  the  whole  of  plaintiff's  claim  out  of 
the  bar  of  prescription. 

Thereby  only  a  part  of  the  claim  was  ac- 
knowledged. 

2.  Same— Trespass  to  Property— Evidence— 
Knowledge.  1 

The  date  prescription  begins  to  run.  as  re- 
lates to  trespass  on  property  (act  No.  33,  p.  41, 
of  1902),  must  be  shown  with  reasonable  cer- 
tainty, if  the  testimony  seeks  to  prove  that  it 
began  to  run  from  the  day  that  the  knowledge 
came  to  the  owner,  and  not  from  the  date  that 
the  act  complained  of  was  committed. 

3.  Appeal— Weight  of  Testimony. 

The  testimony  was  conflicting,  and  under 
the  general  rule  upon  the  subject  weight  is  giv- 
en to  the  opinion  of  the  district  judge,  who  saw 
and  heard  the  witnesses. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ff  3983-3989.] 

(Syllabus  by  the  Court.) 

Appeal  from  Second  Judicial  District  Court, 
Parish  of  Bossier;  Richard  Cleveland  Drew, 
Judge. 

Action  by  the  Antrim  Lumber  Company, 
Limited,  against  S.  H.  Bolinger  and  Company, 
Limited.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Joannes  Smith  and  Alexander  &  Wilkinson, 
for  appellant.  William  Alexander  Mabry  and 
Thatcher  &  Welsh,  for  appellee. 

BREAUX,  O  J.  Plaintiff  Instituted  this 
suit  against  defendant  for  $11,553.04. 

The  plaintiff  Is  the  owner  of  pine  lands 
containing  100  acres,  and  owns  a  sawmill, 
cuts  down  trees,  and  manufactures  them  Into 
lumber  and  articles  of  wood. 

The  complaint  Is  that  defendant  entered 
upon  plaintiff's  land  as  trespasser,  cutting 
down  462,146  feet,  log  scale,  manufactured  the 
trees  into  lumber,  and  appropriated  the  out- 
put. 

Plaintiff  alleges  that  the  trespass  complain- 
ed of  became  known  to  Its  officers  only  about 
two  months  before  the  date  this  suit  was 
brought. 

In  making  up  the  amount  due,  plaintiff 
claims  that  there  is  an  increase  of  25  per 
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cent,  in  the  lumber  or  board  measurement, 
and  in  consequence  that  the  number  of  feet 
claimed  produced  at  least  577,682  feet,  worth 
$20  per  1,000;  the  profit  the  plaintiff  avers 
It  would  have  made  if  the  trees  had  not  been 
taken  by  the  defendant 

The  defense  is,  In  addition  to  the  general 
issue  and  the  prescription  of  one  year,  that 
plaintiff  and  defendant,  respectively,  had 
logging  tra inroads  running  from  their  mills; 
that  near  the  tramway  of  plaintiff  the  de- 
fendant had  120  acres  of  pine  land,  while 
plaintiff,  on  the  other  hand,  owned  80  acres  of 
pine  land  near  defendant's  tram. 

Defendant  avers  that  an  authorized  officer 
proposed  to  plaintiff  to  make  an  exchange,  in 
this:  That  plaintiff  should  cut  timber  on  de- 
fendant's land  near  its  tramway,  and  de- 
fendant would  cut  timber  on  land  near  plain- 
tiff's tramway.  That  difference  In  the  num- 
ber of  trees  cut  down  would  be  settled  on  the 
basis  of  $2  per  1,000  (for  all  excess). 

This,  urged  the  defendant,  was  a  fair  mar- 
ket price. 

That,  owing  to  the  conduct  and  utterances 
of  plaintiff's  officer  or  agent,  defendant  acted 
upon  the  proposal  submitted  by  defendant  to 
plaintiff ;  that  they  understood  that  all  prov- 
ed satisfactory  to  plaintiff ;  and  that  defend- 
ant was  authorized  to  cut  the  timber. 

The  admission  is,  on  the  part  of  the  de- 
fense, that  about  330,000  to  340,000  feet  were 
cut  off  by  it  on  the  land  of  plaintiff  In  the 
year  1904,  up  to  August 

Defendant's  further  contention  Is  that  over 
two  years  had  elapsed  when  plaintiff  com- 
plain ingly  made  claim  for  the  timber. 

The  defendant  tendered  $680  in  open  court ; 
that  is,  $2  per  1,000  for  340,000  feet 

The  plea  of  prescription  urged  raises  the 
most  important  issue.  A  summary  of  the 
facts  relating  to  that  plea  is  inserted. 

The  president  of  plaintiff  company  testified: 
That  he  became  aware  of  the  asserted  tres- 
pass committed  by  cutting  down  trees  on 
his  company's  land  10  months  before  this 
suit  was  brought 

It  is  in  place  here  to  state  that  the  suit 
was  instituted  in  May,  1906. 

That  about  10  months  before  the  suit  was 
brought  he — the  president  of  plaintiff's  com- 
pany, Cbas.  Antrim — received  a  letter  from 
one  of  the  subordinate  officers  of  the  company 
informing  him  of  the  facts. 

This  letter  was  produced,  and  Is  in  evi- 
dence. Its  date  corresponds  with  the  testi- 
mony. 

Regarding  any  agreement  in  the  nature  of 
a  license  to  defendant  as  defendant  alleges 
was  entered  into,  and  as  the  vice  president 
of  defendant  company  testified,  plaintiffs 
president  denied  that  there  ever  was  such  an 
agreement 

The  vice  president,  W.  H.  Antrim,  of  .  the 
plaintiff  company,  also  testified  that  he  be- 
came aware  of  the  cutting  of  the  timber  about 
the  same  time,  and  he  corroborated  the  pres- 
ident of  the  plaintiff  company  that  there  had 
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been  no  final  negotiations  regarding  an  ex- 
change of  trees,  as  contended  by  defendant's 
officers. 

There  are  three  brothers  connected  with 
the  plaintiff  company—one  the  president,  the 
other  vice  president,  and  still  another,  who 
Is  "superintendent  of  the  railroad  and  log- 
ging" of  the  plaintiff  company. 

The  latter  is  not  a  stockholder,  but  he  runs 
the  lines  between  the  lands  and  looks  after 
the  cutting  of  the  timber  and  after  the  teams. 
He  has  general  charge  of  the  woods  of  the 
company.  He  is  its  woodman.  He  also  lays 
out  the  spur  tracks  to  the  body  of  the  tim- 
ber. He  cuts  and  builds  the  tramway,  and 
determines  where  to  cut  timber.  All  of  these 
works  are  In  his  charge ;  but,  as  before  stat- 
ed, he  is  not  a  stockholder. 

He  as  a  witness  at  first  stated  that  he  knew 
that  the  timber  in  question  had  been  cut  in 
July,  1904,  and  that  he  reported  the  fact  to 
the  president  the  same  day.  He  subsequently 
corrected  the  statement,  and  said  that  it  was 
July  17,  1906. 

He  also  swore  that  it  surprised  him  very 
much  when  he  beard  that  some  time  before 
there  had  been  a  cutting  of  trees  by  defend- 
ant on  plaintiffs  land. 

It  is  in  evidence  that  the  respective  camps 
of  the  sawmills  out  in  the  woods  were  not  far 
apart,  whether  in  hearing  distance  of  the  ax 
of  the  woodmen  is  not  shown;  but  the  men 
sometimes  visited  each  other's  camps. 

The  testimony  of  this  witness  is  contradict- 
ed. Although  be  says  he  was  surprised,  and 
fixes  the  date  of  the  cutting  of  the  trees  as 
before  stated,  a  witness,  who  was  a  work- 
man of  the  plaintiff  company  In  July,  1904, 
when  the  trees  were  cut  down,  testified  that 
this  first  witness,  who  testified  as  Just  stated, 
was  at  the  camp  nearly  every  day;  that  he 
heard  him  say  that  defendant  had  cut  timber 
on  the  lands  of  plaintiff  company. 

This  witness  testified  that  he  was  certain 
that  this  statement  was  made  before  June, 
1905. 

It  is  proper  to  add  that  this  witness  was 
defendant's  employe  at  the  time  that  he  tes- 
tified. 

This  witness  further"  adds  that  the  said 
superintendent  also  said  that  defendant  had 
left  timber  of  Its  own  in  exchange  for  that 
which  defendant  had  cut  down  on  plaintiff's 
land,  but  that  plaintiff  would  not  cut  It  down. 

Another  witness,  a  workman  of  defendant 
company,  testified  that  he  heard  the  said  su- 
perintendent In  March,  1905,  say  that  defend- 
ant had  cut  timber  belonging  to  plaintiff  com- 
pany. This  heard  conversation  was,  the  wit- 
ness stated,  at  a  time  previous  to  a  Are,  which 
seemed  to  fix  the  date  with  certainty  as  prior 
to  June,  1905. 

He  further  testified  that  the  superintend- 
ent 'told  a  teamster,  whose  name  is  Holllday, 
in  his  presence,  in  the  latter  part  of  the 
spring  of  1905,  that  defendant  had  cut  tim- 
ber on  plaintiff's  lands;  that  he  heard  Hol- 
llday report  to  him  to  that  effect. 


The  superintendent  of  a  department  of  the 
work,  H.  M.  Antrim,  testified  that  Holllday 
had  never  reported  to  him  that  timber  had 
been  cut 

It  remains  that  Holllday  was  not  called  as 
a  witness,  nor  his  absence  accounted  for. 

To  briefly  sum  up  the  facts:  The  timber 
was  cut  down  over  a  year  and  a  half  before 
suit  was  brought 

The  onus  of  proof  was  with  plaintiff  re- 
garding the  date  of  the  knowledge. 

We  take  up  in  the  first  place  for  discussion 
and  decision  the  effect  which  should  be  given 
to  the  tender  made  in  open  court  by  defend- 
ant in  payment  of  the  number  of  trees  which 
it  owned  to  have  cut  down.  The  answer  must 
be  taken  as  a. whole.  Admissions  generally 
are  not  divided  particularly,  where  the  pur- 
pose is  to  acknowledge  that  an  amount  is  due 
for  the  offense  of  trespass,  which  the  defend- 
ant offers  to  settle.  Compromises  are  favor- 
ed; also  the  tender  of  amounts.  It  would 
be  different  if  a  broad  and  far-reaching  effect 
were  given  to  these  attempts  at  compromise. 

We  feel  quite  confident  that  there  was  no 
such  acknowledgment  as  revived  a  prescribed 
claim ;  that  the  admission  did  not  take  the 
claims  out  of  prescription.  * 

The  amount  acknowledged  to  be  due  can- 
not be  expanded,  so  as  to  take  in  the  whole 
claim  out  of  prescription. 

The  tender  admits  the  debt  to  the  extent 
of  the  amount  tendered,  and  no  further. 

The  agreement  alleged  by  defendant  while 
it  has  not  the  effect  of  an  admission,  in  or- 
der that  it  may  have  any  effect  at  all,  must 
be  proved  by  the  defendant  which  was  not 
done.  The  weight  of  the  testimony  is  en- 
tirely against  it.  There  had  been  some  talk 
and  some  correspondence  in  regard  to  the 
exchange  of  trees  between  plaintiff  and  de- 
fendant ;  that  is,  plaintiff  to  cut  down  certain 
trees  of  defendant,  and  defendant  certain 
trees  of  plaintiff.  •  But  all  of  this  never  bad 
been  definitely  agreed  upon,  and  defendant 
had  no  right  to  cut  down  plaintiff's  trees. 
It  assumed  the  right.  If  It  were  not  for 
prescription,  it  would  certainly  be  liable. 

Now,  as  to  prescription,  the  important  is- 
sue in  the  case: 

It  is  scarcely  necessary  to  state  that  plain- 
tiffs action  is  prescribed  by  one  year  from 
the  time  the  alleged  trespass  became  known 
to  plaintiff. 

We  insert  here  a-  list  of  authorities,  to  the 
end  that  they  may  serve  as  reference  upon 
the  subject-matter  involved:  Levertv.  Sharpe. 
52  La.  Ann.  599,  27  South.  64;  Burch  v.  Wil- 
lis, 21  La.  Ann.  492 ;  Shields  v.  Whit  lock  and 
Brown,  110  La.  714,  84  South.  747;  Gilmore 
v.  Schenck,  115  La.  386,  39  South.  40 ;  Mills- 
paugh  v.  City.  20  La.  Ann.  323;  Wood  v. 
Harispe,  26  La.  Ann.  511 ;  Edwards  v.  Bal- 
lard, 20  La.  Ann.  169 ;  Foley  v.  Bush,  13  La. 
Ann.  126 ;  Whitehead  v.  Dugan,  25  La.  Ann. 
409. 

The  Legislature  has  Introduced  an  amend- 
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ment  as  relates  to  knowledge  of  Injury  to 
property  growing  out  of  trespass.  Act  No. 
33.  p.  41,  of  1902. 

The  date  knowledge  comes  to  the  owner 
prescription  begins  to  run.  Citizens'  Bank  v. 
Jeansonne,  120  La.   ,  45  South.  367. 

The  owner  had  attempted  to  fix  the  knowl- 
edge as  haying  come  to  him  within  the  10 
months  before  the  suit  was  instituted.  The 
onus  of  proof  was  with  plaintiff.  This  the 
court  decided  in  interpreting  the  foregoing 
statute  in  the  case  last  cited  supra. 

It  being  settled  that  prescription  runs  from 
the  date  before  mentioned,  we  take  up  the 
subject  of  conflict  of  testimony. 

The  president  and  the  vice  president  of  the 
plaintiff  company  have  sworn  that  the  knowl- 
edge was  brought  home  to  them  only  within 
the  10  months.  But  one  of  these  officers  is 
most  of  his  time  in  St.  Louis,  Mo.,  and  the 
other  is,  we  infer  from  the  testimony,  also 
at  times  absent.  At  any  rate,  this  last  of- 
ficer does  not  attend  particularly  to  the  tim- 
ber lands.  That  was  left  to  another  brother, 
who  Is  in  charge  of  the  woods,  through  whom 
information  came  to  the  president  and  vice 
president  that  the  trees  had  been  cut  down. 

In  view  of  the  importance  of  the  position 
held  by  this  officer,  the  knowledge  which  came 
to  him  of  the  trespass  was  notice  to  the  plain- 
tiff. Corporations  can  act  only  through  agents. 
Where  one  acts  for  a  department  of  Its  work, 
knowledge  to  him  must  have  the  effect  of 
knowledge  to  the  corporation.  Notice  to  of- 
ficers and  agents  should  be  sufllcient  21 
Eng.  ft  Am.  Ency.  of  Law,  pp.  836,  013. 

In  view  of  the  contradictions  before  men- 
tioned, in  our  view,  plaintiff  has  failed  to 
prove  the  date  notice  was  brought  home  to  it. 
Having  thus  failed,  and  it  being  evident  that 
the  trees  were  cut  over  12  months  before  suit 
was  brought,  we  cannot  do  otherwise  than 
affirm  the  judgment. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
be,  and  the  same  Is  hereby,  affirmed. 


(121  La.) 
No.  16,905. 

MATHEWS  v.  TOWN  OF  FARMERVILLE 
et  a). 

(Supreme  Court  of  Louisiana.   April  27,  1908.) 

Injunction— Remedy  at  Law— Restraining 
Enforcement  of  Obdinance— Appeal— Ju- 
risdiction. 

A  person,  notified  by  the  marshal  of  a  town 
that,  unless  he  complied  with  the  provisions  of 
a  town  ordinance  requiring  him  to  perform  road 
duty  in  the  streets  of  the  town  or  exercise  the 
option  reserved  to  him 'of  paying  a  fixed -sum  of 
money  in  lieu  of  the  service,  ne  would  "take 
him  before  the  mayor's  court  and  have  him  there 
tried  for  violation  of  the  ordinance,"  is  not  en- 
titled to  an  injunction  from  the  district  court 
enjoining  the  bringing  of  such  action  in  the 
mayor's  court  He  had  ample  opportunity  in 
defense  in  the  latter  court  to  raise  therein  all 
objections  against  the  authority  of  the  town  of 
Farmerville  to  enact  the  ordinance,  and  to  raise 
all  issues  he  thought  proper  as  to  the  legality 


and  constitutionality  of  the  ordinances,  with 
the  right  to  an  immediate  appeal  to  the  Supreme 
Court  from  a  judgment  adverse  to  him.  The 
mayor's  court  was  the  proper  court  in  which  to 
raise  primarily  and  have  determined  such  is- 
sues. Hie  party  so  notified  could  not  by  injunc- 
tion transfer  primarily  to  the  district  court  the 
issues  as  to  the  powers  of  the  town  or  the  con- 
stitutionality of  the  ordinances.  There  was  no 
occasion  for  precipitancy  in  the  premises,  or 
for  having  recourse  to  equitable  relief.  When 
the  district  court  refused  to  take  cognizance  of 
such  issues,  when  presented  to  it  in  the  manner 
and  under  the  circumstances  they  were,  for  want 
of  jurisdiction,  this  refusal  gave  no  right  to  the 

farty  seeking  an  injunction  to  appeal  there- 
rom.    The  case  as  presented  to  this  court  does 
not  fall  within  its  appellate  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  8  175.J 

(Syllabus  by  the  Court.) 

Appeal  from  Fourth  Judicial  District  Court, 
Parish  of  Union;  Robert  Brooks  Dawklns, 
Judge. 

Action  by  Clifton  Mathews  against  the 
town  of  Farmerville  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Dis- 
missed. 

See  44  South.  999. 

Preaus  ft  Mathews,  for  appellant.  Elder 
ft  Moore,  for  appellees. 

NICHOLLS,  J.  The  plaintiff  alleged: 
That  the  town  of  Farmerville  had  passed  and 
promulgated  an  ordinance  "levying  a  street 
tax  on  all  residents  between  certain  ages, 
providing  for  work  on  the  streets  in  lieu  of 
such  tax,  and  fixing  the  penalty  for  failure 
to  pay  such  tax  or  to  do  such  work  in  lieu 
thereof."  (Ordinance  No.  5.)  That  the  mayor 
and  council  had  likewise  passed  and  promul- 
gated Ordinance  No.  11,  providing  for  work 
to  be  done  on  the  streets  of  Farmerville  by 
all  persons  subject  to  road  duty  under  the 
road  laws  of  the  state  of  Louisiana,  and  giv- 
ing an  option  to  all  persons  subject  thereto 
to  pay  In  lieu  of  said  work  certain  sums  of 
money,  and  fixing  the  penalties  for  the  viola- 
tion thereof. 

That  under  and  by  virtue  of  said  ordinan- 
ces, and  other  ordinances  of  a  similar  char- 
acter, of  which  petitioner  does  not  know  the 
number  or  title,  D.  W.  Dawson,  marshal  of 
the  said  town  of  Farmerville,  had  demanded 
of  petitioner  the  sum  of  $2.25,  which  said 
marshal  claims  to  be  due  by  petitioner  to  the 
said  town  of  Farmerville  as  a  street  tax  lev- 
led  and  imposed  on  petitioner  by  the  ordi- 
nance aforesaid. 

That  the  said  marshal  had  notified  petition- 
er that,  unless  petitioner  paid  said  sum  de- 
manded of  him  as  a  street  tax  under  said  ordi- 
nance, he  (the  said  marshal)  will  proceed  at 
once  to  arrest  petitioner  and  bring  him  be- 
fore C.  H.  Jameson,  mayor  of  the  town  of 
Farmerville,  for  trial,  and  to  be  fined  or  im- 
prisoned as  said  ordinances  provide 

That  said  ordinances  of  the  said  town  of 
Farmerville  are  unconstitutional,  illegal,  null, 
and  void  for  the  following  reasons,  to  wit: 
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(1)  The  said  ordinances  are  ultra  vires  of 
the  said  town  of  Farmerville  and  were  enact- 
ed without  authority  of  law. 

(2)  That  said  ordinances  attempt  to  impose 
per  capita  taxes  on  petitioner  and  other  resi- 
dents of  the  said  town  of  Farmerville  in  vio- 
lation and  contravention  of  prohibitory  laws. 

(3)  That  said  ordinances  attempt  to  levy 
and  collect  taxes  which,  added  to  other  taxes 
and  collected  by  the  said  town  of  Farmer- 
ville, exceed  in  amount  the  limits  fixed  by 
its  charter  and  by  the  Constitution  and  laws 
of  this  state. 

(4)  That  said  ordinances  are  unreasonable, 
arbitrary,  and  Impossible  of  Just  and  equal 
enforcement,  in  that  they  do  not  prescribe  the 
time,  place,  and  manner  of  performing  the 
work  thereby  provided  for  In  lieu  of  said  per 
capita  taxes,  nor  the  character  of  notice  to  be 
served  upon  persons  claimed  to  be  subject 
thereto. 

(5)  That  said  ordinances  attempt  to  impose 
upon  those  who  violate  them  by  failure  to 
pay  said  per  capita  taxes  penalties  consisting 
of  fines  and  imprisonment  at  hard  labor  in 
violation  and  contravention  of  the  laws  of 
this  state. 

(6)  That  said  ordinances  attempt  to  deprive 
petitioner  and  others  of  their  liberty  and 
property  without  due  process  of  law,  and  to 
deny  petitioner  the  equal  protection  of  the 
laws,  contrary  to  the  Constitution  of  the 
state  of  Louisiana  and  of  the  United  States 
of  America. 

(7)  That  said  ordinances  Impose  upon  and 
exact  of  petitioner  involuntary  servitude  for 
a  purpose  other  than  the  punishment  of 
crime,  to  wit,  for  the  purpose  of  enforcing  a 
payment  of  a  per  capita  tax,  contrary  to  the 
Constitution  of  the  United  States  of  America, 
the  amendments  thereto,  and  the  laws  enacted 
thereunder. 

That  unless  restrained  from  so  doing  the 
said  marshal  will  persist  in  and  proceed  with 
his  wrongful  attempt  to  compel  petitioner  to 
pay  said  illegal  per  capita  tax,  as  provided  in 
said  invalid  ordinances,  and  will  arrest  pe- 
titioner and  cause  him  to  be  brought  before 
the  said  mayor,  who,  unless  restrained  from 
so  doing,  will  try  and  condemn  petitioner  to 
pay  a  fine  or  to  be  imprisoned  at  hard  labor, 
as  provided  by  said  Illegal  ordinances,  all  to 
petitioner's  great  and  Irreparable  injury,  and 
that  a  writ  of  injunction  is  necessary  in  the 
premises  to  protect  petitioner's  rights. 

In  view  of  the  premises  petitioner  prayed 
that  a  writ  of  injunction  issue  herein,  enjoin- 
ing, restraining,  and  prohibiting  the  said  town 
of  Farmerville,  its  said  mayor,  marshal,  and 
other  offleers  and  agents,  from  collecting  and 
attempting  to  collect  from  petitioner  the  said 
tax  of  $2.25,  or  any  other  street  tax  or  per 
capita  tax  of  any  amount  whatever,  and  from 
arresting,  trying,  or  punishing  petitioner  for 
his  failure  to  pay  said  tax  or  taxes,  or  to 
perform  work  In  lieu  thereof,  and  from  In  any 
manner  enforcing  against  petitioner  either  of 


the  Ordinances  No.  5  and  No.  11  above  de- 
scribed, or  any  other  ordinance  or  ordinances 
of  a  similar  character;  that  service  hereof 
and  citation  according  to  law  be  had  on  the 
said  town  of  Farmerville,  through  its  said 
mayor,  and  on  the  said  D.  W.  Dawson,  mar- 
shal; that  on  final  trial  there  be  judgment 
in  favor  of  petitioner  and  against  said  defend- 
ants, sustaining  and  perpetuating  the  writ  of 
injunction  herein  sued  out,  and  decreeing  the 
aforesaid  Ordinances  No.  5  and  No.  11,  and 
all  other  ordinances  of  a  similar  character,  of 
the  said  town  of  Farmerville,  to  be  unconsti- 
tutional, illegal,  null,  and  void,  and  condemn- 
ing said  defendants  in  solido  to  pay  the  costs 
of  this  suit 

Petitioner  prayed  for  all  necessary  and 
proper  orders  and  for  general  and  equitable 
relief. 

The  court  ordered  the  injunction  to  issue 
as  prayed  for  on  plaintiffs  furnishing  bond 
according  to  law  in  the  sum  of  $50.  Defend- 
ants excepted  to  the  jurisdiction  of  the  court. 
The  exception  having  been  argued  and  sub- 
mitted, the  court  sustained  the  same  and  dis- 
missed the  suit   Plaintiff  has  appealed. 

It  will  be  seen  from  the  allegations  of  ap- 
pellant's petition  that  the  only  threat  (if  such 
it  could  be  called)  of  the  marshal  was  to  take 
him  before  the  mayor  of  the  "town  for  trial, 
and  to  be  tried  or  imprisoned  as  said  ordi- 
nances provided. 

The  marshal  did  not  propose  to  keep  him 
In  arrest  himself,  or  to  proceed  at  once 
against  his  property,  but  to  cause  his  rights 
and  obligations  to  be  tested  by  the  judicial 
tribunal  appropriate  and  competent  for  that 
purpose.  Before  that  tribunal  and  at  that 
trial  plaintiff  had  full  opportunity  to  defend 
himself,  by  raising  and  having  adjudicated 
the  same  issues  which  he  is  attempting  to 
now  raise  and  have  decided  by  the  district 
court,  with  the  right  to  a  direct  appeal  from 
the  decision  of  the  mayor's  court  to  the  Su- 
preme Court  on  these  issues.  Instead  of  sub- 
mitting them  to  the  court  having  direct  and 
immediate  jurisdiction  over  the  subject-mat- 
ter, he  determined  to  oust  that  tribunal  of  its 
jurisdiction  in  the  premises,  and  by  antici- 
pation he  himself  elected  the  district  court  as 
the  tribunal  which  should  primarily  pass  up- 
on the  Issues  he  proposed  to  raise.  This  he 
was  not  entitled  to  do.  Murat  v.  New  Or- 
leans, 119  La.  514,  515,  44  South.  279.  The 
occasion  was  not  one  for  precipitancy.  His 
rights  were  In  no  immediate  danger.  He 
would  suffer  no  irreparable  injury  by  letting 
matters  take  an  orderly  and  regular  shape. 
He  had  ample,  immediate  remedy  under  the 
law,  without  the  need  of  calling  Into  exercise 
the  equity  powers  of  any  court  On  the  dis- 
trict court's  deciding  it  had  no  jurisdiction 
to  pass  on  the  issues  in  manner  and  form  and 
under  the  circumstances  they  were  presented 
to  it  plaintiff  has  taken  an  appeal  to  the 
Supreme  Court,  evidently  claiming  that  he 
has  raised  an  issue  in  the  district  court  as  to 


Digitized  by  Google 


W.  B.  THOMPSON  &  CO.  v.  UNION  SAWMILL  CO. 


341 


the  power  and  authority  of  the  town  of  Farm- 
ervllle  to  pass  the  ordinances,  and  as  to  their 
legality  and  constitutionality.  On  the  correct- 
ness of  that  theory  alone  could  this  court 
have  appellate  Jurisdiction  In  the  premises, 
but  that  theory  has  no  legal  basis  to  rest  on. 
There  are  not,  nor  as  matters  have  shaped 
themselves  can  there  be,  such  issues  before 
this  court.  The  Issues  he  imagines  he  raised 
In  the  district  court  were  never  raised,  nor 
are  they  now  legally  pending  there.  The  dis- 
trict court  refused  to  have  them  raised  in 
that  court.  It  has  never  taken  cognizance  of 
them,  and  has  refused  to  do  so.  They  are  not 
now,  and  legally  speaking  they  have  never 
been,  before  It  The  district  court  has  never 
in  the  slightest  degree  passed  upon  them. 
Plaintiff's  desire  that  they  should  be  before 
that  court,  and  his  attempt  to  bring  them 
before  that  court,  did  not  succeed.  There  has 
been  no  Issue  raised  In  the  district  court  over 
which  this  court  has  appellate  jurisdiction. 

For  the  reasons  assigned,  the  appeal  herein 
taken  is  dismissed. 


(121  La.) 
No.  16,713. 

W.  B.  THOMPSON  &  00.  v.  UNION  SAW- 
MILL CO.  et  al. 
(Supreme  Court  of  Louisiana.    March  10,  1908. 
Rehearing  Denied  April  27,  1908.) 

L  Assignments  —  Contbacts  —  Mutuality — 
Consideration. 

The  rights  which  defendants  assert  as 
transferees  under  the  instrument  which  they  set 
out  in  their  answer  are  neither  just  nor  well 
founded,  as  that  instrument  for  want  of  mutual- 
ity and  serious  consideration  did  not  evidence 
a  valid  and  binding  contract. 

2.  Loos  and  Logging — License  to  Cot  Ttm- 
bek — Construction — Nonperformance. 

The  instrument  on  which  defendant  as 
transferee  thereunder  bases  its  rights  was  not 
signed  by  the  party  named  therein  as  the  party 
of  the  second  part,  nor  did  he  take  upon  himself 
the  obligations  of  a  purchaser  of  all  the  timber 
upon  plaintiffs'  land,  neither  did  he  take  upon 
himself  the  obligation  of  constructing  or  causing 
to  be  constructed  the  Hamburg,  Huston  &  South- 
ern Railway,  or  some  other  standard  gauge  rail- 
way, through  that  section  within  two  years  of 
the  date  of  that  instrument.  It  was  stipulated 
in  the  instrument  referred  to  that  if  such  road 
should  not  be  completed  within  two  years  from 
the  date  of  the  instrument  that  the  agreement 
should  be  null  and  void.    A  road  was  not  com- 

Eleted  within  the  time  fixed,  and  if  any  rights 
ad  accrued  prior  to  the  time  fixed  in  favor  of 
any  one  under  the  license  granted  to  cut  and 
remove  timber,  to  be  paid  for  when  cut  and  re- 
moved (which  was  not  the  fact),  that  right 
ended  when  the  two  years  expired  and  the  road 
had  not  been  completed. 

3.  Save. 

The  stipulation  on  that  subject  was  the 
controlling  stipulation  of  the  whole  act— all  the 
other  clauses  and  stipulations  in  the  instrument 
were  held  in  check  and  subordinated  and  gov- 
erned by  it 
(Syllabus  by  the  Court.) 

Appeal  from  Fourth  Judicial  District 
Court,  Parish  of  Union;  Robert  Brooks 
Dawkins,  Judge. 

Action  by  W.  B.  Thompson  &  Co.  against 


the  Union  Sawmill  Company.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed. 

Clayton,  Hawthorn  &  Atkinson  and  Elder 
&  Moore,  for  appellants.  Lamkln,  Millsaps 
&  Dawkins,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiffs  allege  that  they 
are  the  owners  of  certain  lands,  which  they 
described,  and  the  timber  thereon. 

That  on  or  about  the  19th  of  May,  1903, 
they,  without  any  consideration  therefor, 
signed  a  written  Instrument  purporting  to  be 
an  offer  to  sell  a  license  to  cut  and  remove 
the  pine  timber  standing  on  their  lands  to 
John  A.  McShane,  of  Omaha,  Neb. ;  that 
said  offer  was  personal  to  him  and  was  never 
signed  and  accepted  by  him,  said  McShane. 

That  the  Union  Sawmill  Company  had 
recorded  or  caused  to  be  recorded  In  Deed 
Book  18,  of  the  conveyance  records  of  said 
parish,  a  pretended  deed  to  the  said  timber 
on  petitioner's  said  lands,  and  was  fraud- 
ulently pretending  to  be  the  owner  of  said 
timber  under  and  by  virtue  of  a  pretended 
chain  of  title  from  the  Pine  Hill  Lumber 
Company,  Limited,  and  tracing  by  mesne 
conveyance  from  the  said  Pine  Hil>  Lumber 
Company,  Limited,  to  petitioner,  based  upon 
the  said  pretended  McShane  instrument  here- 
inabove set  forth,  and  which  was  made  a 
part  hereof  for  greater  certainty  of  descrip- 
tion only. 

That  said  pretended  contract  and  the  pre- 
tended ownership  of  the  said  Union  Sawmill 
Company  based  thereon  was  absolutely  null 
and  void  for  the  following  reasons,  to  wit : 

(1)  That  It  was  stipulated  In  said  contract 
as  follows : 

"It  is  agreed  that  in  case  the  Hamburg,  Rus- 
ton  $  Southern  Railway,  or  Borne  other  stand- 
ard gauge  railway,  is  not  completed  through  this 
section  within  two  years  from  the  date  hereof, 
this  contract  shall  be  null  and  void." 

Petitioner  represented  that  no  railroad  was 
completed  through  this  section  of  the  parish 
within  two  years  from  the  date  of  this  con- 
tract as  contemplated. 

(2)  That  said  pretended  contract  purport- 
ed to  be  merely  an  offer  to  sell  a  license  to 
cut  and  remove  said  timber  to  the  said  Mc- 
Shane, and  was  and  Is  without  consideration, 
and  was  personal  to  him,  which  said  offer 
was  never  signed  and  accepted  by  the  said 
McShane. 

(3)  In  the  event  the  court  should  hold  the 
said  pretended  contract  was  not  null  and 
void  for  the  reasons  above  alleged,  then  and 
In  that  event  only,  and  in  the  alternative, 
petitioner  alleged  that  the  said  pretended 
contract  was  null  and  void  for  want  of  mu-  • 
tuality;  that  the  said  McShane  did  not  bind 
himself  to  cut  and  remove  the  said  timber 
or  to  pay  the  price  or  to  do  or  perform,  or 
not  to  do  or  perform  any  act  or  thing  there- 
under whatsoever;  that  the  conditions  there- 
in contained  instead  of  binding  or  obligating 
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the  said  McShane  to  do  or  perform  or  not 
to  do  or  perform  any  act  or  thing  thereun- 
der, as  aforesaid,  were  cunningly  and  fraud- 
ulently designed  and  Intended  by  him,  the 
said  McShane,  to  enable  him  to  cut  and  re- 
move the  said  timber  or  otherwise  to  take 
advantage  of  the  conditions  in  so  far  as  it 
bound  and  obligated,  or  purported  to  bind 
and  obligate,  petitioner,  if  he  so  desired,  or 
to  leave  him  free  and  unbound  in  every  par- 
ticular, In  the  event  he  might  at  any  time 
see  fit  to  cut  and  remove  the  said  timber  or 
to  do  or  perform  any  act  or  thing  thereun- 
der; that  the  pretended  price  or  considera- 
tion set  forth  in  said  pretended  contract  was 
not  fixed  definitely  nor  determined,  nor  did 
he  ever  bind  himself  to  pay  It  should  the 
court  hold  that  the  said  price  was  fixed. 

(4)  That  If  the  court  should  hold  that  said 
pretended  Instrument  was  not  null  and  void 
for  any  reasons  hereinabove  set  forth  and  in 
that  event  only,  and  in  the  alternative  that  it 
was  null  and  void  for  the  reason  that  Its 
conditions  had  not  been  complied  with. 

That  the  recordation  of  the  aforesaid  In- 
strument purporting  to  be  an  offer  to  sell  a 
license  to  cut  and  remove  the  said  timber  to 
the  said  McShane  and  the  recordation  of  the 
pretended  deeds  and  claims  of  ownership  of 
the  Union  Sawmill  Company  as  aforesaid  had 
damaged  petitioner  in  the  full  sum  of  $500, 
and  that  the  timber  thereon  was  worth,  at 
least,  the  sum  of  $2,500.  That  petitioner 
was  entitled  to  judgment  decreeing  said  pre- 
tended contract  as  an  absolute  nullity,  and 
ordering  the  clerk  of  court  and  ex  officio 
recorder  of  Union  parish,  La.,  to  erase  and 
cancel  the  same  from  the  records  of  Union 
parish,  and  for  damages  as  above  set  forth. 

Petitioners  alleged  amicable  demand  with- 
out avail. 

In  view  of  the  premises  they  prayed  for 
citation  and  service  thereof  on  the  Union 
Sawmill  Company,  and  on  the  Pine  Hill  Lum- 
ber Company,  Limited.  He  further  prayed 
that  the  court  appoint  a  curator  ad  hoc  to 
represent  the  absentee  John  A.  McShane; 
that  after  due  proceedings  there  be  Judg- 
ment in  favor  of  petitioners  and  against  de- 
fendants, the  Union  Sawmill  Company,  the 
Pine  Hill  Lumber  Company,  Limited,  and 
John  A.  McShane,  decreeing  the  aforesaid 
pretended  license  or  option  to  the  said  Mc- 
Shane and  deeds  or  claims  of  the  said  Union 
Sawmill  Company  and  the  said  Pine  Hill 
Lumber  Company,  Limited,  based  thereon,  an 
absolute  nullity,  and  ordering  the  clerk  of 
court  and  ex  officio  recorder  of  Union  parish, 
La.,  to  erase  and  cancel  the  same  from  the 
records  of  your  parish  and  state,  and  finally 
for  damages  against  the  said  defendants  in 
the  full  amount  set  forth. 

Petitioners  prayed  for  all  such  orders  and 
decrees  as  the  facts  and  circumstances  of  the 
case  may  warrant,  and  for  full,  general,  and 
equitable  relief. 

The  Union  Sawmill  accepted  service  of  the 
petition  through  Its  counsel,  and  a  curator 


ad  hoc  was  appointed  to  represent  John  A. 
McShane,  who  acknowledged  citation  on  him. 
The  petition  was  filed  on  March  16,  1907. 

On  March  28,  1907,  the  plaintiffs  filed  a 
supplemental  and  amended  petition  In  which 
they  averred  that  the  Union  Sawmill  Com- 
pany were  trespassing  on  the  lands  belonging 
to  and  described  In  their  original  petition; 
that  they  were  themselves  in  the  possession 
of  said  lands  through  themselves  and  their 
agents,  and  that  the  Union  Sawmill  Com- 
pany was  trespassing  thereon,  entering  there- 
on, and  cutting,  destroying,  and  taking  away 
the  pine  timber  standing  and  growing  there- 
on, and  erecting,  constructing,  and  operating 
tramroads,  all  against  petitioner's  will,  and 
unless  restrained  and  prohibited  by  the  court 
they  would  continue  to  trespass  on  said  lands 
and  cut  said  timber  and  construct  and  oper- 
ate tramroads  to  the  great  and  irreparable  in- 
jury of  petitioners,  and  disturb  them  in  their 
real  and  actual  possession  which  petitioners 
had  for  more  than  one  year  and  on  the  said 
land  over  which  they  claimed  the  ownership, 
the  possession,  and  enjoyment. 

That  the  aforesaid  acts  made  their  lauds 
less  valuable,  and  that  the  destruction  of  the 
said  timber  and  other  said  acts  of  trespass 
would  compel  petitioners  to  use  said  land  for 
different  purposes  than  that  for  which  it  was 
Intended,  and  that  In  view  of  the  Irreparable 
Injury  thereunder  to  petitioners  and  their 
said  land  a  writ  of  injunction  should  issue 
from  the  court  directing  and  commanding 
and  restraining  said  defendant,  the  Union 
Sawmill  Company,  its  officers,  agents,  and 
employes  from  further  trespassing  on  said 
land,  and  from  further  cutting  any  of  the 
standing  and  growing  timber  thereon;  that 
petitioners  had  already  been  damaged  in  the 
sum  of  $500  by  the  aforesaid  wanton  and 
malicious  trespass. 

Adopting  and  confirming  all  the  allegations 
and  prayers  hereinbefore  filed,  plaintiffs 
prayed  that  a  writ  of  Injunction  Issue  from 
the  court,  directing,  commanding,  and  re- 
straining the  Union  Sawmill  Company,  its 
officers,  agents,  and  employes  from  further 
trespassing  on  the  certain  lands  they  describ- 
ed; that  after  due  proceedings  had  that 
there  be  judgment  In  favor  of  petitioners, 
sustaining  and  perpetuating  the  writ  of  in- 
junction herein  sued  out;  that  they  have 
and  recover  judgment  against  the  Union 
Sawmill  Company  for  $500  with  legal  Inter- 
est from  Judicial  demand,  and  that  their 
right  be  reserved  fi>  all  other  damages  caused 
by  said  trespass.  They  further  pray  for  all 
necessary  orders  and  decrees,  and  for  gen- 
eral and  equitable  relief. 

Injunction  Issued  as  prayed  for.  Defend- 
ant answered,  denying  generally  the  allega- 
tions made  in  plaintiff's  petitions,  original 
and  amended,  except  as  to  such  matters  and 
things  as  should  be  thereafter  specially  ad- 
mitted. 

Defendant  averred  that  it  was  the  owner 
and  holder  of  all  the  merchantable  white 
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oak,  cypress,  and  pine  timber  growing,  stand- 
ing-, and  being  on  the  lands  described  in  plain- 
tiff's petition  by  virtue  of  a  conveyance  of 
the  same  by  the  Pine  Hill  Lumber  Company, 
Limited,  on  October  31,  1906,  as  per  deed 

of  record  in  Deed  Book  18,  page    of 

the  notarial  records  of  Union  parish.  That 
It  held  the  said  property  as  owner  through 
mesne  conveyance  from  the  plaintiff  to  John 
A.  McShane  by  virtue  of  a  contract  made 
and  entered  Into  on  the  19th  day  of  May, 
1902;  that  it  was  the  beneficiary  of  all  the 
stipulations  made  and  contained  in  the  said 
contract  in  favor  of  the  said  McShane,  his 
heirs,  successors,  and  assigns. 

That  in  accepting  title  from  the  Pine  Hill 
Lumber  Company,  Limited,  it  acted  in  good 
faith  without  knowledge  of  any  equities  what- 
ever, if  any  there  be,  between  the  Pine  Hill 
Lumber  Company,  Limited,  its  vendor,  or 
the  said  McShane,  or  any  one  else,  and  the 
said  W.  B.  Thompson  and  P.  L.  McCoy,  origi- 
nal vendors  and  plaintiffs  herein. 

That  It  and  the  other  holders  and  owners 
of  the  said  timber  prior  to  the  conveyance 
to  respondent  had  paid  all  the  taxes  assessed 
against  same,  with  the  full  knowledge  and 
consent  of  plaintiffs  and  in  exact  compliance 
with  the  stipulations  in  said  original  con- 
tract which  Imposed  that  duty  upon  the  said 
McShane,  his  successors  and*  assigns. 

That  one  of  the  controlling  considerations 
for  the  said  contract  was  the  obligation  nega- 
tively assumed  by  the  said  McShane  to  bring 
about  the  construction  of  the  Hamburg,  Rus- 
ton  &  Southern  Railway  or  some  other  stand- 
ard gauge  railway,  to  the  town  of  Farmer- 
vllle  in  your  said  parish  and  state;  that  at 
the  date  of  the  said  sale,  and  prior  thereto 
the  parish  of  Union,  La.,  was  without  rail- 
road communication  to  the  markets  of  the 
world  except  via  the  rails  of  the  Arkansas 
Southern  Railway  Company  which  merely 
skirted  the  extreme  western  border  of  the 
parish  more  than  15  miles  from  Farmerville, 
the  parish  site  of  said  parish,  and  a  greater 
distance  from  Marion,  Cecil,  and  other  points 
and  towns  in  said  parish;  that  under  these 
circumstances  and  conditions  trade  and  com- 
merce which  formerly  centered  at  Farmer- 
ville, Marion,  and  Cecil  was  gradually  drift- 
ing away  to  other  points  where  railroad  fa- 
cilities were  enjoyed  to  the  detriment  and 
commercial  Injury  of  lees  favored  sections 
and  towns ;  that  the  lands  and  timber  there- 
on were  without  appreciable  value  on  account 
of  the  want  of  transportation,  and  that  the 
plaintiff  herein,  as  well  as  other  persons  simi- 
larly situated,  had  a  large  Interest  in  secur- 
ing the  construction  of  the  proposed  railroad. 

That  at  the  time  of  the  execution  of  said 
deed  from  W.  B.  Thompson  and  P.  L.  McCoy 
to  John  A.  McShane,  as  aforesaid,  neither 
said  McShane  nor  any  of  his  associates  were 
residents  of  the  parish  of  Union,  La.,  or  had 
any  interest  of  any  kind  or  character  therein. 

Defendant  specially  denied  that  it  held  said 


timber  under  an  option,  or  that  the  authors 
of  its  title  or  any  of  them  held  said  timber 
under  an  option,  and  averred  that  said  John 
A.  McShane  acquired  said  timber  from  said 
W.  B.  Thompson  and  P.  L.  McCoy  by  war- 
ranty deed  regular  In  form,  expressing  a  fair 
and  legal  consideration,  and  which  was  in 
like  manner  conveyed  on  down  by  said  suc- 
cessive conveyances  to  your  respondent ;  that 
the  consideration  for  said  timber  bought  from 
said  W.  B.  Thompson  and  P.  L.  McCoy  by  the 
said  John  A.  McShane  was  as  follows,  to 
wit: 

First  The  said  grantee,  John  A.  McShane 
bound  himself,  his  heirs,  successors  and  as- 
signs to  remove  the  timber  from  the  lands  up- 
on which  It  was  growing,  within  10  years 
from  the  date  of  the  said  deed,  with  the 
right  to  prolong  this  period  10  additional 
years  by  paying  to  the  grantor,  his  heirs  or 
assigns,  10  per  cent  per  acre  per  year  for 
each  acre  from  which  the  timber  shall  not 
have  been  cut  and  removed  during  the  pro- 
longed period. 

Second.  To  render  for  tax  assessment  and 
promptly  pay  all  taxes  .upon  the  timber  con- 
veyed by  said  deed. 

Third.  To  construct  or  cause  to  be  con- 
structed a  standard  gauge  steam  railroad 
from  Farmerville  through  the  towns  of  Marl- 
on and  Cecil,  and  through  the  parish  of 
Union,  La.,  to  a  connection  with  another  or 
other  railroads  reaching  to  the  markets  of 
the  world  whereby  the  merchants  of  said 
towns,  said  grantor,  and  the  people  of  said 
parish  should  enjoy  rapid  communication 
with  the  world's  market  for  their  produce. 

Fourth.  To  pay  said  grantor,  bis  heirs  and 
assigns,  50  cents  per  1,000  feet  for  said  tim- 
ber when  cut  and  removed. 

That  it  and  its  several  authors  acquired 
under  the  same  terms  and  conditions  and 
for  the  same  price  large  quantities  of  the 
same  character  and  quality  of  timber  from 
numerous  other  persons,  residents,  and  non- 
residents of  the  parish  of  Union,  La.,  and 
with  plaintiff  and  all  of  said  other  grantors, 
respondent  and  Its  several  authors  accepted 
said  deed  and  deeds,  and  obligated  and  bound 
Itself  to  keep  and  perform  all  of  the  duties 
and  obligations  imposed  upon  the  original 
grantee  in  said  deed  and  deeds  and  promises 
made  therein  by  the  said  grantee. 

That  acting  in  perfect  good  faith  with  the 
plaintiff  and  all  of  said  grantors  H.  W.  Rag- 
an,  Frederick  D.  Hagar,  John  Lockwood, 
George  T.  Ross,  and  W.  F.  Jackson,  associates 
and  assignees  of  the  said  John  A.  McShane, 
and  the  vendors  of  the  Pine  Hill  Lumber 
Company,  Limited,  entered  into  a  written 
contract  and  supplemental  contract  on  Feb- 
ruary 14, 1903,  with  the  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  for  the 
construction  of  a  standard  gauge  steam  rail- 
road from  the  town  of  Farmerville  norther- 
ly through  the  parish  of  Union  via  the  towns 
of  Marlon  and  Cecil  to  a  connection  with  the 
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Little  Rock  ft  Monroe  Railway  Company  In 
the  state  of  Arkansas,  In  exact  accord  with 
the  terms,  conditions,  and  stipulations  and  pro- 
visions of  said  deed  and  deeds  In  compliance 
therewith  at  a  cost  of  $294,934.31  In  cash ;  that 
to  Induce  the  said  St  Louis,  Iron  Mountain 
ft  Southern  Railway  Company  to  construct 
*aid  Farmerville  <&  Southern  Railway  said 
above-named  parties  and  vendor*  of  the  Pine 
Hill  Lumber  Company,  Limited,  bound  and 
obligated  themselves,  their  successors  and 
assigns  to  ship  over  the  same  when  construct- 
ed and  In  operation  all  of  said  timber  when 
*ut  and  manufactured  Into  lumber  and  saw- 
mill products  when  cut  and  removed  from  said 
lands  as  provided  In  said  deed  and  deeds,  and 
further  bound  themselves,  their  successors  and 
assigns  to  give  to  said  railway  company  all 
rights  of  way,  depot  grounds,  and  terminal  fa- 
cilities at  Farmerville  and  along  the  line  of 
said  road,  and  to  pay  it  the  sum  of  $6,000  in 
cash,  and  to  furnish  free  of  cost  to  it  all  tim- 
ber for  ties  and  bridges  used  In  the  construc- 
tion of  said  road ;  that  the  said  sum  of  $6,000, 
given  as  a  bonus  by  the  said  parties  to  the 
said  railway  company,  as  aforesaid,  for  the 
construction  of  said  road,  was  promptly  paid 
and  acquittance  granted  therefor. 

That  said  railroad  was  constructed  and 
put  In  operation  and  under  said  contract 
within  the  time  limited  in  said  deeds  and 
in  strict  accord  with  the  stipulations  and 
provisions  thereof  to  be  kept  and  performed 
by  the  said  John  A.  McShane,  grantee,  his 
successors  and  assigns;  that  the  said  Pine 
Hill  Lumber  Company,  Limited,  and  its  ven- 
dors, furnished  at  its  and  their  expense,  and 
free  of  cost  to  said  railway  company,  all 
rights  of  way,  station  grounds,  and  terminal 
facilities  used  by  it  along  Its  entire  length; 
that  it  and  they  furnished,  free  of  cost  to 
said  railway  company,  all  bridge  and  tie 
timber  used  in  the  construction  of  said  rail- 
road, paid  to  it  the  sum  of  $6,000  In  cash 
as  aforesaid,  as  provided  In  said  contract, 
and  executed  and  delivered  to  said  railway 
company  bond,  with  approved  security  In  the 
sum  of  $25,000,  guaranteeing  the  tonnage 
over  Its  rails  from  said  timber  when  cut  by 
said  parties,  their  successors  or  assigns,  as 
provided  in  said  deed  or  deeds ;  that  plaintiff 
never  at  any  time  objected  to  the  building  of 
said  railroad  or  the  assessment  of  said  tim- 
ber as  the  property  of  respondent,  or  Its 
vendors,  or  the  payment  of  the  taxes  thereon, 
by  It,  until  the  Institution  of  this  suit,  and 
that  no  question  was  ever  made  of  the  valid- 
ity of  the  conveyance,  or  any  of  Its  terms,  or 
of  the  considerations  therein  stipulated  until 
long  after  the  railroad  from  Arkansas  through 
Marlon  and  Cecil  Into  Farmerville  had  been 
constructed  and  put  in  operation,  and  the 
timber  acquired  as  aforesaid  bad  been  sold 
to  respondent;  that  the  plaintiff  having  now 
received  the  benefits  of  the  construction  of 
said  road  was  "estopped"  to  deny  the  valid- 
ity of  the  contract,  which  estoppel  respond- 
ent specially  pleaded ;  that  In  order  to  block 


altogether  a  sufficient  quantity  of  timber  to 
Induce  the  St.  Louis,  Iron  Mountain  ft 
Southern  Railroad,  the  Bald  Pine  Hill  Lum- 
ber Company,  Limited,  and  its  aforesaid  ven- 
dors purchased  from  the  Railroad  Lands 
Company,  Limited,  more  than  16,500  acres 
of  land  for  which  it  paid  the  sum  of  $41,512.- 
50,  and  also  purchased  from-  the  school  board 

  acres  of  land  for  which  It  paid  the 

sum  of  ;  that  the  said  company  has  no 

use  for  said  lands,  and  would  not  have  gone 
to  the  expense  of  purchasing  the  same  but 
for  the  purpose  of  Inducing  the  construction 
of  said  railroad  (an  obligation  It  assumed  un- 
der plaintiff's  aforesaid  deed  conveying  said 
timber  and  as  part  consideration  therefor). 

That  the  desire  of  the  citizens  of  Farmer- 
ville and  surrounding  country  for  a  railroad 
Into  Farmerville  was  so  great  that  C.  H. 
Jamison,  Edward  Everett,  J.  G.  Trimble,  J. 
D.  Baughman,  J.  G.  Taylor,  C.  H.  Murphy,  R. 
Hass,  W.  J.  Turnage,  B.  F.  Pleasant,  O.  H. 
Thompson,  B.  T.  Hopkins,  and  B.  B.  Thomas, 
all  being  large  property  holders  and  citizens 
of  Union  Parish,  La.,  among  other  obligations 
assumed  to  secure  500,000,000  feet  of  mer- 
chantable timber  consisting  of  pine,  white 
oak  and  cypress  at  00  cents  per  1,000  feet 
for  the  said  McShane,  his  associates,  succes- 
sors, and  assigns,  in  order  to  secure  the  con- 
structions of  the  Ruston,  Hamburg  ft  South- 
ern Railway  or  some  other  standard  gauge 
railroad,  Into  Farmerville  and  near  Marlon 
and  Cecil,  and  with  which  obligations  the 
citizens  complied. 

That  the  construction  of  said  railroad  was 
and  has  been  of  great  benefit  and  advantage 
to  the  said  plaintiff  and  his  property,  and 
has  very  much  increased  the  value  and  sale 
thereof,  and  has  been  of  great  benefit  and 
advantage  to  the  town  of  Farmerville  and 
to  the  towns  of  Marlon  and  Cecil,  and  to  the 
other  towns  along  the  line  of  said  railroad, 
and  to  all  that  section  of  Union  parish, 
through  which  it  runs;  that  prior  to  the 
construction  of  said  railroad  standing  timber 
could  not  be  sold  for  more  than  50  cents  per 
1,000  feet,  and  no  demand  existed  at  that 
price,  and  plaintiffs  timber  sold  as  afore- 
said to  re8i>oudent  for  lack  of  transportation 
to  market  and  being  widely  scattered  the 
price  fixed  was  the  maximum  value  thereof 
at  that  time;  that  the  construction  and  op- 
eration of  said  railroad  had  increased  the 
value  and  demand  for  timber,  and  on  this 
account  alone  plaintiff  seeks  to  recover  the 
same  hack  from  respondent.  It  further  aver- 
red that  the  value  and  demand  for  the  land 
without  the  timber  has  been  largely  increas- 
ed by  the  construction  and  operation  of  said 
railroad  and  the  other  timber  on  plaintiff's 
land  not  covered  by  said  deed  to  respondent 
— had  likewise  been  increased  in  value ;  that 
in  performing  the  obligations  Imposed  upon 
the  said  McShane  and  his  associates,  suc- 
cessors, and  assigns,  under  said  deed  and 
deeds,  he  and  they  employed  a  large  number 
of  men  and  Incurred  many  thousand  dollars 
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of  expense,  c.£  of  which  would  he  fully 
shown  on  the  trial  of  this  cause;  that  he 
and  they  bought  large  quantities  of  other 
property  they  would  not  have  bought  but  for 
the  conduct  of  the  plaintiff  and  others  of 
similar  character;  that  plaintiffs  having 
profited  by  the  time,  talent,  labor,  and  mon- 
eys of  respondent  and  its  authors,  and  hav- 
ing induced  it  and  them  to  give  their  time, 
skill,  labor,  and  expend  their  money  In  the 
construction  of  said  railroad  in  acquiring 
said  lands,  in.  incurring  liability  for  the  ship- 
ment over  said  line  of  railroads  of  the  ton- 
nage from  said  timber  in  the  assessment  of 
same  to  respondent  and  Its  authors  and  pay- 
ment by  it  and  them  of  the  taxes  thereon 
for  the  years  1903,  1904,  1905,  and  1906, 
could  not  now  be  heard  to  question  defend- 
ant's title,  and  respondent  specially  pleaded 
said  estoppel  In  bar  of  plaintiff's  action. 

Further  answering  It,  defendant  averred 
that  some  time  after  the  completion  of  the 
Fannervllle  St  Southern  Railway  as  afore- 
said, and  more  than  a  year  prior  to  its  pur- 
chase of  the  timber  described  in  its  petition, 
it  was  advised  and  informed  by  plaintiffs 
through  respondents'  attorney  that  the  con- 
tract of  sale  entered  into  by  them  with  the 
said  John  A.  McSbane  having  been  pronounc- 
ed legal  and  valid  by  their  attorneys  Messrs. 
Clegg  &  Qulntero,  the  same  would  not  be 
contested  by  them,  and  upon  which  declara- 
tion respondent  in  a  large  measure  acted  in 
making  the  purchase  of  the  timber  from  the 
Pine  Hill  Lumber  Company,  Limited,  and 
which  declaration  and  representation  equita- 
bly estops  plaintiff  from  contesting  said  con- 
tract and  respondent's  ownership  of  the  tim- 
ber in  controversy,  which  estoppel  It  special- 
ly pleaded  in  bar  of  plaintiff's  demand. 

It  specially  denied  that  it  or  its  agents  or 
employes  had  committed  any  trespass  what- 
ever upon  the  premises  of  plaintiff.  On  the 
contrary,  respondent  averred  that  It  com- 
menced cutting  the  said  timber  by  reason 
of  its  ownership  of  the  same,  and  in  accord- 
ance with  its  rights  and  authority  derived 
under  said  original  contract,  and  the  subse- 
quent statement  made  by  plaintiffs;  that 
said  Injunction  was  illegally  and  maliciously 
obtained  to  the  injury  and  detriment  of  re- 
spondent, entailing  an  expense  of  attorney's 
fees  upon  respondent  for  procuring  the  dis- 
solution of  the  said  writ  of  Injunction  the 
amount  of  $250,  and  damaging  respondent 
in  the  further  sum  of  $500  in  annoyance,  in- 
convenience, and  trouble  unnecessarily  and 
Illegally  caused  respondent  by  the  issuance 
and  service  of  said  injunction,  and  making 
hi  the  aggregate  the  sum  of  $750,  as  damages 
sustained  by  respondent  In  consequence  of 
said  injunction,  and  for  which  sum  respond- 
ent was  entitled  to  Judgment  in  reconvention 
against  plaintiffs. 

It  prayed  that  plaintiffs  demand  be  reject- 
ed ;  that  respondent's  title  to  the  property 
involved  herein  be  recognized  and  sustained; 
that  plaintiffs  pay  all  costs  of  this  suit ;  and 
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that  respondent  have  judgment  in  reconven- 
tion against  plaintiffs  for  the  sum  of  $750 
damages,  and  that  the  injunction  be  dissolv- 
ed. And  for  all  necessary  orders  and  der 
crees,  and  for  equitable  and  general  relief. 

The  district  court  rendered  judgment  re- 
jecting plaintiff's  demands  and  ordering  the 
Injunction  sued  out  be  dissolved  and  set 
aside,,  and  judgment  given  in  favor  of  de- 
fendant for  $100  damages,  attorney's  fees 
for  dissolving  writ  and  all  costs  of  suit 

The  initial  instrument  on  which  defend- 
ant bases  its  rights  is  as  follows: 

"This  contract  and  agreement,  entered  into 
on  this,  the  19th  day  of  May,  1902,  by  and  be- 
tween W.  B.  Thompson  and  P.  L.  McCay  of 
the  firm  of  W.  B.  Thompson  &  Co.,  a  resident 
of  the  parish  and  state  aforesaid,  party  of  the 
first  part,  and  John  A.  McShnne,  a  resident  of 
Omaha,  Douglas  county,  Nebraska,  party  of 
the  second  part,  witnesseth:  That  the  party  of 
the  first  part,  being  the  sole  owner  of  the  fol- 
lowing described  lands  situated  in  the  parish  of 
Union,  Louisiana,  to  wit:  The  lands  as  per  two 
sheets  annexed,  which  sheets  are  made  part  of 
this  contract.  It  being  understood  and  agreed 
that  such  timber  shall  be  left  uncut  as  is  neces- 
sary for  the  purpose  of  farming  on  the  lands 
mentioned  (description  omitted),  containing  1,820 
acres,  more  or  less,  has  granted,  bargained  and 
sold,  and  does  by  these  presents  sell  and  convey 
and  transfer  unto  the  said  second  party  all  of 
the  merchantable  white  oak.  cypress  and  pine 
timber  growing,  standing  or  being  on  said  land 
for  the  price  and  sum  of  fifty  cents  per  thousand 
feet  at  the  stump,  payable  at  the  end  of  each 
month  as  the  same  shall  be  cut  and  removed 
and  the  certificate  of  measurements  to  be  fur- 
nished at  the  expense  of  purchaser. 

"That,  for  the  purpose  of  felling,  cutting  and 
removing  the  said  timber,  the  party  of  the  sec- 
ond part  shall  have  possession  of  said  land,  and 
the  right  to  cut  out  and  construct  roads  and 
tramways  over,  on  and  across  the  same,  and 
the  right  to  use  the  same  for  the  removal  of 
timber  he  may  buy  on  land  adjoining,  and  be- 
yond that  described  herein,  and  to  have  free  in- 
gress for  employes,  teams  and  vehicles  into,  up- 
on and  off  the  same. 

"The  party  of  the  second  part  shall  cut  and 
remove  the  timber  from  the  land  herein  describ- 
ed within  ten  years  from  the  date  hereof,  and, 
upon  failure  so  to  do  within  said  time,  the  said 
second  party  shall  have  the  right  to  prolong  the 
period  of  performance  and  preserve  the  rights 
vested  in  him  by  this  sale  and  agreement,  for 
ten  years  additionally,  by  paying  to  said  party 
of  the  first  part,  commencing  at  the  expiration 
of  the  first  ten  years,  ten  cents  per  acre  per 
year  for  each  acre  from  which  the  timber  shall 
not  have  been  cut  and  removed,  during  the  pro- 
longed period,  which  payment  when  made  shall 
be  full  compensation  for  any  and  all  claims  or 
demands  of  whatsoever  nature  for  the  failure 
of  the  second  party  to  cut  and  remove  the  timber 
during  the  first  and  second  periods  of  time  here- 
in granted. 

"It  is  further  agreed  that  whenever  the  said 
timber  shall  have  been  cut  and  removed,  the 
party  of  the  first  part  shall  enter  into  full  pos- 
session of  said  land  at  once  whether  the  time 
for  such  removal  be  expired  or  not,  provided 
that  all  right  of  railroads  and  of  right  of  way 
herein  granted  shall  be  perpetual,  said  right  of 
way  to  be  not  less  than  fifty  feet  wide  and  may 
be  used  for  a  regular  freight  and  passenger  rail- 
road before,  during  and  after  the  removal  of  tim- 
ber and  so  long  as  the  same  is  operated  as  a 
railroad.  As  a  part  of  the  consideration  for  the 
execution  of  this  contract  the  second  party  binds 
and  obligates  to  render  for  assessment  and  pay 
all  legal  taxes  imposed  upon  the  timber  purchas- 
ed from  the  date  of  its  acquisition. 
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"It  is  agreed  that  in  case  the  Hamburg,  Rus- 
ton  St  Southern  Railway,  or  some  other  stand- 
ard gauge  railway,  is  not  completed  through  this 
section  within  two  years  from  date  hereof,  this 
contract  shall  be  null  and  void.  In  case  of 
sale,  lease,  or  transfer  of  said  land,  said  first 
party  agrees  to  reserve  and  protect  the  rights 
of  the  second  party  as  the  same  exists  under 
this  contract  All  rights  acquired  by,  and  priv- 
ileges granted  to,  said  second  party  under  this 
sale  and  contract  shall  vest  in  and  inure  to  the 
benefit  of  his  heirs,  successors  and  assigns. 

"Done  and  signed  in  the  presence  of  the  un- 
dersigned witnesses  on  the  day  and  year  above 
written  at  New  Orleans,  Orleans  parish,  La. 

"Attest :  W.  B.  Thompson. 

"A.  J.  McQuillen.  P.  L.  McCay. 

"C.  W.  Duncan." 

This  instrument  was  followed  by  succes- 
sive instruments,  extracts  from  copies  of 
which  accompany  this  opinion  for  reference. 

Opinion. 

This  case  resembles  in  many  particulars 
that  of  Union  Sawmill  Lumber  Co.  v.  Lake 
Lumber  Co.,  reported  In  120  La.  — ,  44 
South.  1000. 

In  that  case,  Lemuel  Smedley,  the  owner 
of  certain  lands  In  Union  parish,  executed 
on  the  10th  of  June,  1901,  a  writing  wherein 
he  declared  that  he,  by  the  same,  granted, 
bargained,  and  sold  to  Jackson,  as  party  of 
the  second  part,  all  of  the  merchantable 
oak,  pine,  gum,  cypress,  and  other  timber  10 
inches  and  up  and  stump,  growing,  standing, 
or  being  on  said  land  for  the  sum  and  price 
of  50  cents"  per  1,000,  payable  at  the  end  of 
each  month,  as  the  same  shall  be  cut  and 
removed. 

Across  the  face  of  the  instrument  was 
written: 

"It  is  hereby  agreed  that  in  case  the  Hamburg. 
Ruston  &  Southern  Railway  is  not  completed 
to  Farmerville  within  two  years,  and  to  Marion 
within  three  years,  this  contract  is  null  and 
void." 

In  the  present  case,  the  plaintiffs  Thomp- 
son &  Co.  executed  on  May  19,  1902,  the 
Instrument  which  we  have  copied  and  refer- 
red to  as  being  the  Initial  instrument  on 
which  defendant  bases  Its  rights. 

Therein  (as  will  be  seen  by  inspection) 
Thompson  A  Co.  declared  that  being  the  own- 
er of  certain  described  property  they  there- 
by "granted,  bargained,  and  sold  all  the  mer- 
chantable white  oak  and  pine  timber  grow- 
ing, standing,  and  being  on  said  laud  for 
the  price  and  sum  of  50  cents  per  1,000  feet 
at  the  stump,  payable  at  the  end  of  each 
month  as  the  same  shall  be  cut  and  re- 
moved." 

In  another  clause  it  was  declared  that  it 
was  "agreed  that  In  case  the  Hamburg,  Rus- 
ton St  Southern  Railway,  or  some  other 
standard  gauge  railway,  Is  not  completed 
through  this  section  within  two  years  from 
date  hereof,  this  contract  shall  be  null  and 
void." 

It  Is  not  pretended  that  either  the  Ham- 
burg, Ruston  &  Southern  Railway,  or  any 
other  standard  gauge  railway,  was  completed 


within  two  years  from  the  date  of  the  In- 
strument, but  It  Is  contended  that  a  standard 
gauge  railway  was  completed  In  that  section 
at  a  date  later.  It  Is  urged  that  the  plain- 
tiffs remained  silent  making  no  complaint, 
and  not  placing  McShane  or  his  transferee 
or  assigns  in  default  for  the  noncompletion 
of  a  road  within  the  time  designated;  that 
they  thereby  "waived"  any  rights  which 
they  would  have  acquired  from  the  noncom- 
pletion of  a  road  within  the  time  limit 

McShane,  the  person  named  In  the  Instru- 
ment as  the  party  of  the  second  part  never 
signed  it  nor  accepted  its  provisions.  His 
only  connection  with  it  was  through  an  in- 
strument signed  by  himself  on  the  19th  of 
January,  1903,  wherein  he  transferred  to 
John  Lockwood  and  H.  W.  Ragan  all  and 
singular  his  rights,  title,  and  interest  In  and 
to  the  Hamburg,  Ruston  St  Southern  Rail- 
way Company,  including  all  rights  he  acquir- 
ed by  said  railroad  company  and  all  fran- 
chises, privileges,  and  appurtenances  thereto 
and  in  anywise  belonging  or  appertaining, 
and  all  and  singular  all  his  right  and  Inter- 
est In  and  to  all  those  certain  timber  con- 
tracts which  he  had  acquired  In  the  parishes 
of  Union  and  Lincoln,  and  all  his  rights, 
privileges,  and  Immunities  which  he  might 
possess  by  virtue  of  his  Interest  In  the  said 
railroad  or  in  the  timber  contracts  acquired 
by  him  from  the  citizens  of  Farmerville  and 
Marlon. 

Thompson  St  Co.  were  not  parties  to  this 
contract,  and  were  third  parties  as  to  Its  re- 
citals. 

An  Inspection  of  the  initial  Instrument  will 
show  that  it  contained  no  reference  to  any 
obligation  on  the  part  of  McShane  to  con- 
struct or  cause  to  be  constructed  any  rail- 
road to  be  completed  through  that  quarter, 
nor  did  McShane  take  upon  himself  or  as- 
sume the  obligations  of  a  purchaser  of  all 
the  timber  on  the  Thompson  land 

None  the  less  John  Lockwood,  H.  W.  Ra- 
gan, and  others  claiming  to  be  the  trans- 
ferees and  assignees  of  McShane,  executed 
on  the  19th  day  of  June,  1903,  an  Instru- 
ment in  which  they  declared  that  they  and 
each  of  them  Jointly  and  severally  accepted 
the  deeds  and  real  rights  conveyed  by  Mc- 
Shane, and  assumed  all  the  duties  and  obli- 
gations Imposed  therein  upon  the  grantees, 
especially  the  following: 

"The  obligation  to  construct  or  cause  to  be 
constructed,  a  standard  gauge  railway  northerly 
through  the  parish  of  Union  to  a  connection 
with  the  line  of  road  of  the  Eldorado  and  Bas- 
trop Railway  Company  in  Union  county,  Ar- 
kansas, and  within  the  limit  of  time  ana  upon 
the  coarse  or  route  specified  in  said  deed ; 
have  entered  on  the  construction  of  said  road : 
and  were  engaged  in  the  actual  construction  of 
said  railroad  under  and  in  accordance  with 
terms  and  stipulations  of  said  deeds. 

"(2)  To  pay  all  taxes  legally  assessed  against 
said  timber  and  real  rights  conveyed  by  said 
deeds. 

"(3)  To  pay  to  said  vendors,  their  heirs  or  as- 
signs fifty  cents  per  thousand  for  said  timber 
monthly  as  the  same  may  be  cut  and  removed 
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by  them,  their  heirs  or  assigns,  and  within  the 
time  specified  in  said  timber  deed  and 

"(4)  Generally  to  do  and  perform  any  and  all 
other  things  provided  for  in  said  deeds  to  be  ac- 
cepted and  performed  by  said  grantee  and  as- 
signs of  whatever  kind,  character,  and  designa- 
tion." 

Defendant  does  not  claim  that  McShane 
ever  bound  himself  to  buy  and  pay  for  all 
the  timber  on  the  Thompson  land,  or  to  con- 
struct, or  to  cause  to  be  constructed,  either 
the  Hamburg,  Ruston  &  Southern  Railway, 
or  any  other  standard  gauge  railway,  to  be 
completed  through  that  section  within  two 
years  from  the  date  of  the  original  instru- 
ment. Their  averment  on  that  subject  is 
that  McShane  "negatively"  assumed  to  bring 
about  the  "construction  of  the  Hamburg, 
Ruston  &  Southern  Railway,  or  some  other 
standard  gauge  railway,  in  that  section  with- 
in two  years." 

That  averment  Is  not  sustained  by  the 
facta  Not  only  did  McShane  not  assume 
the  obligation  of  constructing,  or  causing  to 
be  constructed,  the  building  of  a  road,  but 
he  positively  refused  to  enter  into  the  par- 
ticular contract  which  his  transferees  sub- 
sequent to  their  purchase  from  him  entered 
into,  which  defendant  refers  to  in  its  an- 
swer. 

The  evident  object  of  the  transferees  of 
McShane  and  their  assignees  in  making  this 
allegation  was  to  connect  and  place  Thomp- 
son &  Co.  in  privity  with  this  last-mention- 
ed contract  to  take  from  it  the  character  of 
an  independent  original  contract  created  by 
themselves,  and  assign  to  it  the  character 
of  a  derivative  obligation  thrown  upon  them 
under  the  original  instrument  which  Thomp- 
son &  Co.  had  signed,  with  a  view  of  test- 
ing the  rights  and  obligations  of  parties  not 
under  the  provisions  of  article  2038  of  the 
Revised  Civil  Code,  but  by  those  of  article 
2047.  In  Union  Sawmill  Co.  v.  Lake  Lum- 
ber Co.,  120  La.  — ,  44  South.  1000,  the 
district  judge  said: 

"There  is  nothing  in  this  document  (the  doc- 
ument signed  by  Smedley)  to  show  that  Jack- 
son, the  vendee,  ever  obligated  himself  to  build 
the  Hamburg,  Ruston  &  Southern  Railway  as  a 
part  of  the  consideration  of  the  sale  by  Smedley. 
The  road  was  not  built  in  the  specified  time, 
and,  so  far  as  that  is  concerned,  it  never  has 
been  built,  nor  was  another  road  built  to  Farm-' 
erville  and  Marion  within  the  time  specified. 
If  the  building  of  the  Hamburg,  Ruston  & 
Southern  Railway  was  not  dependent  on  the  will 
of  Jackson  the  declaration  in  the  contract  which 
has  been  quoted  should  be  construed  accordingly 
to  article  2038  of  the  Revised  Civil  Code.  And 
construed  according  to  the  law  of  that  article 
the  contract  became  void  at  the  end  of  two 
years,  and  neither  Jackson  nor  his  assigns  had 
any  rights  thereafter ;  but  conceding  that  the 
building  of  the  Hamburg,  Ruston  &  Southern 
Railway  was  a  part  of  the  consideration  of  the 
sale  to  Jackson,  and  that  the  building  of  the 
road  was  dependent  upon  his  will,  the  law,  then, 
by  which  the  above  condition  would  be  governed, 
is  article  2047.  In  other  words,  had  the  road 
been  built,  but  not  in  the  specified  time— if 
Smedley  had  remained  silent— he  could  not  be 
heard  to  complain.  The  consideration  under 
such  circumstances  would  be  considered  as  ful- 
filled." 


We  fall  to  find  any  evidence  showing  that 
McShane  assumed  either  "negatively"  or  posi- 
tively any  obligation  touching  the  building 
or  construction  of  a  road  in  that  section  to  be 
completed  within  two  years  of  the  date  of  the 
original  Instrument  If  the  transferees  of 
McShane  assumed  any  obligation  in  reference 
to  that  subject  it  was  an  obligation  originat- 
ing in  themselves,  and  not  an  obligation 
thrown  upon  them  derivatively  under  a  prior 
obligation  of  McShane.  It  was  never  con- 
templated that  the  transferees  of  McShane 
should  quoad  the  plaintiff  occupy  any  position 
other  and  better  than  McShane  himself  would 
have  occupied  had  he  made  no  transfer  under 
the  act.  We  must  deal  with  defendant's 
rights  precisely  as  if  McShane  himself  was 
now  before  the  court.  There  is  certainly  no 
privity  between  defendant  and  the  plaintiff 
in  respect  to  anything  done  by  McShane's 
transferees  outside  of  the  exact  terms  of  the 
original  act  There  is  not  privity  between 
the  railroad  and  the  plaintiff  in  respect  to 
any  contract  made  between  it  and  McShane's 
transferees. 

Thompson  &  Co.  could  not  place  the  rail- 
road corporation  in  default  in  respect  to  the 
building  of  its  road,  for  there  were  no  con- 
tractual relations  between  tbem.  If  any  one 
had  the  right  or  was  under  the  obligation  to 
place  the  railroad  in  default  in  respect  to  the 
completion  of  the  road  it  was  the  party  with 
whom  the  corporation  may  have  made  a  con- 
tract, and  not  the  plaintiff.  If  they  did  not 
enforce  their  rights  against  that  corporation, 
they  were  responsible  for  it  This  is  not  a 
suit  where  the  plaintiffs  are  claiming  any- 
thing against  the  railroad,  nor  the  railroad 
against  the  plaintiffs. 

We  understand  defendant  to  contend  that 
the  instrument  signed  by  Thompson  &  Co.  to 
McShane  evidenced  an  open,  continuing  offer 
to  McShane  (or  to  any  one  to  whom  he  might 
transfer  his  rights),  without  any  limitation 
as  to  the  time  within  which  the  acceptance 
to  the  offer  should  be  made;  that  McShane 
was  not  required  to  commence  cutting  or  re- 
moving the  timber  at  any  particular  time; 
that  he  was  only  called  upon  to  "finish  cut- 
ting and  removing  the  timber"  within  10 
years,  and  even  that  obligation  was  not  abso- 
lute, as  he  had  the  right  to  prolong  that  time 
for  10  years  more  on  paying  10  cents  for  each 
acre  of  plaintiff's  land,  which  payment  when 
made,  should  be  full  compensation  for  any 
and  all  claims  or  demands  of  whatever  na- 
ture for  the  failure  of  McShane  to  cut  and 
remove  the  timber  during  the  first  and  sec- 
ond period  of  time  granted  in  the  instrument ; 
that  the  Union  sawmill  had  commenced  cut- 
ting and  removing  the  timber  on  plaintiff's 
land  within  10  years  of  the  date  of  the  execu- 
tion of  the  act  by  plaintiffs. 

We  understand  defendant  to  contend  that 
though  McShane  himself  may  not  have  ac- 
cepted the  offer  made,  he  had  the  right  un- 
der the  Instrument  executed  by  plaintiff  to 
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transfer  his  right  of  acceptance  to  other  par- 
ties, and  that  should  these  parties  accept 
they  should  he  considered  quoad  the  plain- 
tiff, In  the  same  position  as  if  the  offer  had 
been  made  as  original  parties  to  the  instru- 
ment and  direct  to  them.  We  do  not  think 
it  was  ever  contemplated  by  the  plaintiff  that 
their  obligations  under  the  Instrument  should 
be  broadened,  modified,  varied,  or  altered  by 
any  acts  of  McShane's  transferees  from  what 
they  were  under  the  instrument  which  they 
themselves  signed.  We  think  tbe  case  is  one 
where  it  was  expressly  stipulated  (to  which 
stipulation  the  party  or  parties  claiming  de- 
rivative rights  under  the  Instrument  consent- 
ed— and  committed  themselves)  that  on  the 
nonhappenlng  of  the  particular  event  mention- 
ed (that  is,  the  noncompletion  of  the  road 
within  the  time  fixed)  the  right  and  obliga- 
tions of  all  parties  under  the  instrument 
should  come  to  an  end,  ipso  facto,  and  this 
without  reference  to  any  connection  of  Mc- 
Shane's with  the  happening  or  nonhappenlng 
of  the  event.    Rev.  Civ.  Code,  art  2039. 

If  parties  had  prior  to  that  time  by  accept- 
ance acquired  the  "right  to  cut  down  trees 
and  remove  the  same,"  and  bad  In  fact  com- 
menced doing  so  and  removing  them  within 
two  years,  that  right  came  to  an  end  by  the 
very  fact  Itself  that  the  time  limit  had  ex- 
pired without  the  completion  of  the  road,  and 
if  the  right  of  cutting  and  removing  timber 
had  not  been  exercised  up  to  that  time  (which 
it  was  not),  it  could  not  be  exercised  there- 
after. The  stipulation  on  that  subject  was 
the  controlling  stipulation  of  the  whole  act; 
all  the  other  clauses  and  stipulations  of  the 
Instrument  were  held  in  check  and  subordi- 
nated and  governed  by  It. 

We  have  so  far  discussed  the  issues  before 
us  upon  the  assumption  that  there  existed 
between  the  parties  a  valid  and  binding  con- 
tract, but  such,  In  our  opinion,  is  not  the 
case.  The  transferees  of  McShane  claiming 
rights  have  subjected  themselves  to  no  obli- 
gations other  than  those  which,  as  to  their 
existence,  scope,  and  duration,  rest  upon  their 
own  will.  There  is  no  mutuality  under  the 
alleged  agreement.  The  transferees  of  Mc- 
Shane have  not  given  or  agreed  to  give  any 
serious  consideration  for  the  rights  which 
they  assert  they  have  acquired. 

The  judgment  appealed  from  is  erroneous, 
and  must  be  reversed. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  is 
hereby,  set  aside,  annulled,  avoided,  and  re- 
versed, and  it  is  now  ordered  and  decreed 
that  there  be  judgment  in  favor  of  the  plain- 
tiffs and  against  the  defendants,  adjudging 
and  declaring  the  agreement  on  which  the 
defendants  base  the  rights  asserted  by  them 
herein  to  be  null,  void,  and  of  no  effect,  and 
the  said  asserted  rights  to  be  neither  just 
nor  well  founded.  It  is  further  ordered,  ad- 
judged, and   decreed  that  the  injunction 


which  Issued  herein  at  the  Instance  of  the 
plaintiffs  be,  and  the  same  Is  hereby,  per- 
petuated. 

(121  La.) 
No.  16,868. 

GRANDCHAM'PT  et  al.  v.  BILLIS'  HEIRS 
et  al. 

(Supreme  Court  of  Louisiana.   March  30,  1908. 
Rehearing  Denied  April  27,  1908.) 

1.  Action  —  Consolidation  —  Action  bt 
Heirs — Probate  of  Will— Attack  on. 

A  petition  alleging  that  a  married  woman 
has  died  intestate,  leaving  community  and  sep- 
arate property,  free  of  debts,  that  her  estate  is 
held  by  the  administrator  of  her  husband,  and 
that  plaintiffs  are  her  heirs  at  law,  discloses  a 
cause  of  action  with  respect  to  the  prayer,  that, 
after  citation  of  such  administrator  and  of  the 
heirs  of  the  husband,  plaintiffs  be  put  in  posses- 
sion of  such  estate.  But  where,  after  the  bring- 
ing of  such  suit,  an  instrument  purporting  to 
be  the  last  will  of  the  alleged  intestate  is  offer- 
ed for  probate,  in  the  same  court,  and  is  at- 
tacked by  such  plaintiffs  as  illegal,  and  on  the 
grounds  that  the  husband,  named  as  the  bene- 
ficiary, was  "unworthy"  and  incapable  of  in- 
heriting, the  suit  already  brought  should  be  re- 
ferred to  the  proceeding  in  which  the  will  is 
thus  attacked  and  the  probate  thereof  opposed. 

2.  Descent  and  Distribution  —  Rights  or 
Collateral  Heirs— Attacking  Involun- 
tary Alienation— Actions. 

Though  collateral  heirs  have  no  capacity 
to  attack  a  donation  or  voluntary  alienation  of 

Eroperty  made  by  one  from  whom,  under  the 
iw,  they  are  entitled  to  inherit,  such  incapacity 
does  not  extend  to  the  case  of  an  involuntary 
alienation,  where  the  property  is  alleged  tc 
have  been  wrested  from  the  de  cuius  by  force, 
fraud,  or  threats,  for,  in  such  case,  the  heirs, 
whether  collateral  or  forced,  in  seeking  to  re- 
cover the  property  are  attempting,  not  to  defeat 
the  purpose  of  the  owner  in  exercising  his  legal 
rights,  but  to  vindicate  those  rights,  as  well  as 
the  right  which  the  law  gives  to  the  heirs  them- 
selves to  inherit  from  the  owner  the  property 
of  which  the  latter  had  not  voluntarily  disposed, 
and  which,  therefore,  belonged  to  him  at  the 
time  of  his  death. 
(Syllabus  by  the  Court.) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Grant;  Wilbur  Flsk  Black- 
man,  Judge. 

Action  by  Victor  Grandchampt  and  others 
against  the  heirs  of  Joseph  Blllis  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.  Reversed  and  remanded. 

Joel  L.  Fletcher,  for  appellants.  William 
Butler  Clark,  for  appellees,  heirs  of  Billls. 
W.  C.  &  J.  B.  Roberts  and  James  Alexander 
Williams,  for  appellee,  administrator. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiffs  have  appealed 
from  a  judgment  maintaining  exceptions  of 
no  cause  of  action  and  dismissing  their  suit. 
The  allegations  upon  which  they  rely,  as 
disclosing  a  cause  of  action,  are,  substantial- 
ly, as  follows,  to  wit:  That  they  (together 
with  Dolly  Deslouche)  are  the  sole  heirs  of 
their  aunt,  Lola  Grandchampt,  deceased  wife 
of  Joseph  Billls,  who  died  intestate  about 
February  23,  1907 ;  that,  in  addition  to  her 
Interest  in  the  community  which  existed  be- 
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tween  her  and  her  husband,  decedent  left  a 
tract  of  land,  which  is  described,  and  which 
she  acquired  by  donation,  Inter  vivos,  from 
Joseph  Billis  (who  afterwards  became  her 
husband)  on  May  6,  1897,  the  act  of  donation 
haying  immediately  preceded  the  marriage 
and  having  been  made  in  consideration  there- 
of; that  Antoine  Morat,  claiming  to  have  in- 
herited under  the  law  and  by  will  from  Jo- 
seph Billis  (who,  like  his  wife,  died  about 
February  23,  1907),  has  caused  himself  to  be 
appointed  administrator  of  said  Billis*  suc- 
cession, and,  on  his  own  behalf  and  on  behalf 
of  the  other  heirs  of  said  Billis,  has  taken 
possession  of  said  property  belonging  to  Lola 
Billis;  that  plaintiffs  have  been  unable  to 
ascertain  who  the  heirs  of  Joseph  Billis  are, 
but  believe  that  he  left  collateral  relatives 
In  France  and  in  New  Orleans,  and  that  the 
French  consul  should  be  notified  and  an  at- 
torney for  the  absent  heirs  appointed.  Plain- 
tiffs then  allege  that,  "In  the  event  it  is 
claimed  by  the  heirs  or  legatees  of  said  Jo- 
seph BiUis    *    *    *    that  the  said  Lola 

•  •  *  deceased  wife  *  *  *  did  donate 
the  above-described  property  back  to  Joseph 
Billis,  *  *  *  your  petitioners  deny  the 
same  and  *  *  *  allege  *  *  *  that,  if 
any  attempt  was  made  to  donate  the  same, 
it  was  subsequent  to  the  marriage,  *  *  * 
that  this  property,  received  by  the  said  Lola 
Billis  in  consideration  of  her  marriage,  was 
her  separate,  dotal  property  under  the  law, 
and  could  never  be  transferred  to  the  hus- 
band; but,  should  the  court  hold  that  said 
property  was  paraphernal,  and  not  dotal,  or 
in  any  event  your  petitioners  further  oppose 
the  pretended  donation  from  the  said  Lola 
to  Joseph  Billis,  and  allege  that  it  was  not 
her  own  free  will  and  act;  *  *  *  that 
it  was  the  direct  result  of  force,  fraud,  and 
threats  of  the  said  Joseph  Billis;  *  *  * 
that  it  was  a  disguised  attempt  to  revoke 
the  donation  made  by  said  Billis  to  his  fu- 
ture wife,  on  account  and  in  consideration  of 
hla  marriage,  and  to  alter,  after  the  celebra- 
tion of  marriage,  the  matrimonial  agreement, 
made  before  marriage,  in  the  face  of  the 
laws  of  prohibition;  that  it  was  a  disguised 
attempt  to  have  the  said    *    *    *  wife 

•  •  *  renounce  her  matrimonial,  dotal, 
paraphernal  rights  (as  the  court  may  bold 
the  status  of  said  property  to  be),  and  that 
the  notary  public  who  received  the  said  act 
did  not  detail  to  the  said  Lola  BIUIs,  wife, 
in  the  act,  nor  explain,  verbally,  to  said 
married  woman,  out  of  the  presence  of  her 
husband,  the  nature  of  the  contract  she  was 
signing;  that  she  did  not  appear  willingly 
nor  voluntarily  before  said  notary  to  execute 
said  act,  but  that  said  Billis  applied  to  him, 
and  of  his  own  motion  had  the  notary  pre- 
pare the  act,  which  was  written  up  and  pre- 
pared at  the  office  of  the  attorney,  in  Col- 
fax, some  12  miles  distant  from  the  home 
and  presence  of  the  said  Mrs.  Lola  Grand- 
champt  Billis,  and  carried  by  the  notary  to 
the  premises,  the  said  Joseph  Billis  having 


procured  the  witnesses  from  among  his 
friends,  and  that  her  act  as  aforesaid  was 
superinduced  by  fear  of  the  said  Billis,  who 
walked  the  floor  and  swore  and  cursed  her 
and  at  her,  and  committed  other  undignified 
acts,  to  her  shame  and  humiliation,  in  the 
presence  of  the  officers  and  witnesses,  and 
used  over  her  and  towards  her  all  the  force 
and  threats  which  he  could  command  by  rea- 
son of  the  situation  and  being  her  husband 
and  under  the  law  entitled  to  her  obedience, 
and  that  her  having  signed  the  said  act  was 
to  placate,  silence,  and  try  to  please  and  obey 
her  said  husband;  that,  at  the  time  of  the 
signing  of  said  act,  if  the  same  had  been  true 
or  of  any  force  or  effect,  she  devested  her- 
self of  all  she  had,  leaving  and  retaining  not 
anything  for  her  own  subsistence,  except  her 
share  In  the  community  of  acquets  and  gains 
between  her  and  her  husband,  at  whose  head 
was  the  said  husband.  *  *  *"  That  the 
manner  of  life  of  Joseph  Bill  Is  being  such  as 
to  outrage  the  community  In  which  he  lived, 
he,  on  May  6,  1897,  married  Lola  Grand- 
champt,  merely  as  a  means  of  protection  from 
apprehended  physical  violence,  and  being 
galled  by  the  concession  so  made  thereafter 
vented  his  spleen  upon  his  wife  until  Feb- 
ruary 23,  1907,  when  he  murdered  her  and 
committed  suicide,  and  that  "should  the 
court  hold  that  the  act,  or  purported  act,  of 
donation  from  the  said  Lola  Billis  to  said 
Joseph  Billis  did  for  any  reason  devest  her 
of  the  said  property  above  described,  then 
In  that  event  they  (plaintiffs)  desire,  as  her 
heirs  and  representatives,  to  have  the  same 
revoked  and  set  aside,  for  ingratitude  of  the 
said  donee.  *  *  * "  Plaintiffs  further  al- 
lege "that,  if  it  be  claimed  that  the  said  Lola 
Billis  made  a  last  will  and  testament  to  any 
one,  the  same.  If  her  act,  which  Is  denied, 
was  made  shortly  after  her  marriage  with 
said  Billis  and  before  the  acts  of  Ingratitude 
above  set  out,  and  that  should  the  court  hold 
the  form  of  the  said  will,  if  any,  which  Is 
denied,  to  be  good,  then  your  petitioners 
show  that  said  Billis  was  unworthy  to  take 
any  thing  from  her  succession,  because  of 
the  acts  and  Ingratitude  and  unworthiness 
above  set  out  Petitioners  deny  that  there 
was  ever  executed  by  their  said  relative 

*  *  *  any  act  of  last  will  and  testament ; 
that  if  any  such  purported  Instrument  is 
presented,  it  is  a  forgery,  pure  and  simple; 
that  the  form  thereof  is  insufficient,  and  that 
It  is  lacking  in  all  the  essentials  of  a  will; 
that  it  was  not  dictated  by  her  to  any  one; 
that  it  was  not  witnessed ;  that  the  purport- 
ed witnesses  (sic)  is  a  forgery,  and,  besides, 
lacking  in  number,  and  are  not  qualified; 
that  she  never  wrote,  dated,  nor  signed  the 
said  Instrument  Petitioners  also  show  that 
the  said  Lola  Grandchampt,  deceased  wife, 

*  •  *  has  one-half  interest  In  the  legal 
community  of  acquets  and  gains,  consisting 
of  movable  and  other  property  and  consider- 
able money  on  deposit,  in  cash,  in  the  hands 
of  commission  men ;  that  there  is  no  neces- 
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si  ty  for  an  administration;  that  your  peti- 
tioners are  owners  of  all  her  interest  there- 
in, or  five-sixths  thereof.  They  show  that 
Antoine  Morat  knows  the  relatives  and  fam- 
ily of  the  said  Joseph  Billis,  who  are  the 
proper  parties  to  this  suit,  *  *  *  and 
that  he  should  be  compelled,  by  rule  of  this 
court,  to  declare  the  same;  that  they  and 
all  of  them  are  unknown  to  your  petitioners 
and  the  information,  as  to  their  living  in 
New  Orleans,  is  not  known  to  be  true  and 
your  petitioners  know  none  of  the  parties." 

"Wherefore,  the  premises  considered,  peti- 
tioners pray  that  a  rule  Issue  and  be  served 
on  said  Antoine  Billis,  ordering  him  to  make 
known,  by  proper  answer  hereto,  who  are  the 
heirs  at  law  of  the  said  Joseph  Billis,  and 
that  a  copy  of  the  petition  duly  certified,  as 
the  law  directs,  be  served  on  the  said  Antoine 
Billis,  administrator  and  individually,  and 
upon  each  of  the  heirs  at  law  of  said  Joseph 
Billis,  to  wit,  his  sister  and  his  nieces  and 
nephews,  in  the  city  of  New  Orleans,  and 
his  mother  and  sisters,  in  France,  and  upon 
all  such  persons  as  may  appear  to  take  from 
him  under  the  law  or  by  force  or  virtue  of 
any  will  or  testament,  and  that  a  curator  ad 
hoc  be  appointed  to  represent  all  the  absen- 
tees, as  their  names  be,  or  may  be,  made 
known  to  the  court  or  ascertained  to  be,  who 
may  in  any  wise  inherit  from  the  said  Billis 
either  by  law  or  testament;  that  the  duly 
accredited  consul  of  the  Republic  of  France 
be  served  with  like  notice  and  copy  of  the 
petition,  and  be  ordered,  authorized,  empow- 
ered, instructed,  and  permitted  to  appoint  a 
delegate  to  represent  such  absentees,  heirs  at 
law,  or  by  will,  of  the  said  Joseph  Billis  as 
may  be  French  subjects,  and  that  all  and 
each  of  them  be  cited  to  answer  this  peti- 
tion, all  according  to  law;  and,  after  all  le- 
gal delays  and  trial  duly  had,  that  your  peti- 
tioners do  have  and  recover  of  and  against 
the  heirs  at  law,  and  by  will  of  the  said  Jo- 
seph Billis,  judgment  recognizing  your  peti- 
tioners to  be  the  lawful  heirs  and  legal  rep- 
resentatives of  the  deceased  Lola  (Grand- 
champt)  Billis,  and  to  be  the  true  and  lawful 
owners  of  the  property  and  effects  of  her  said 
succession,  and  ordering  the  administrator 
aforesaid  to  pay  over  to  them  one-half  the 
money  and  all  effects  found  In  the  legal  com- 
munity between  her  and  said  Joseph  Billis, 
and  against  all  of  said  heirs,  decreeing  your 
petitioners  to  be  the  owners,  in  the  parts 
and  proportions  above  set  out,  of  the  certain 
real  property  above  described;  and  In  the 
event  the  court  should  bold  that  the  donation 
above  complained  of  and  mentioned  as  made 
by  Lola  Billis  to  said  Joseph  Billis  ever 
amounted  to  anything  in  law  to  set  the  same 
aside  and  revoke  it,  for  the  grounds  above 
alleged,  and  decreeing  the  said  donation  to 
be  utterly  null  and  void  and  of  no  effect,  and 
disregarding  the  purported  will  and  testa- 
ment ;  but,  if  the  court  should  bold  the  same 
to  be  good  and  valid  In  form  and  execution, 
that  the  said  legatee  be  declared  unworthy 


to  take,  and,  further,  placing  your  petition- 
ers in  possession  of  the  portion  of  the  prop- 
erty, as  per  their  Interests  above  claimed,  in 
the  succession  of  the  said  Lola  Grandchampt 
Billis,  and  they  further  pray  for  all  such  oth- 
er and  further  orders  as  may  be  necessary  in 
the  premises — for  costs  and  for  general  and 
equitable  relief." 

Upon  this  petition,  the  Judge  a  quo  made 
orders  appointing  William  B.  Clarke,  an  at- 
torney at  law,  curator  ad  hoc,  "to  represent 
the  absent  defendants  who  may  claim,  under 
the  law  or  by  will  and  testament,  from  the 
deceased,  Joseph  Bill  Is,  who  are  not  repre- 
sented by  curator  already  appointed  and  the 
consul  of  France,"  directing  that  service  and 
notice  be  made  upon,  and  given  to,  Henry 
Denis,  counsel  representing  the  Republic  of 
France,  and  that  a  rule  be  served  on  Antoine 
Morat,  administrator  of  the  succession  of 
Joseph  Billis,  commanding  him  to  declare  the 
names  and  addresses  of  the  heirs  at  law  of 
Joseph  Billis  or  show  cause  to  the  cont^ary,; 
and,  the  parties  mentioned  having  been  serv- 
ed as  directed,  the  following  exceptions  were 
filed,  to  wit : 

"Exception  of  no  Cause  of  Action. 

"Now  comes  the  defendant,  Antoine  Morat 
Billis,  administrator  and  individually,  and,  re- 
serving his  right  to  further  except,  plead  and 
answer,  should  this  exception  be  overruled,  urges 
his  plea  of  no  cause  of  action  against  plaintiffs' 
demands,  for  the  following  reasons,  namely: 

"First.  That  the  petitioners  disclose  no  cause 
of  action  against  your  defendant,  relative  to 
the- will  of  Lola  Billis,  deceased  wife  of  Joseph 
Billis,  deceased,  because  they  do  not  allege  that 
your  defendant  is  attempting  to  probate  the  will. 

"Second.  That  they  do  not  allege  any  cause 
of  action,  and  have  no  cause  or  right  of  action, 
to  attack  the  donation  made  by  Lola  Billis,  de- 
ceased, to  Joseph  Billis,  deceased,  because,  ac- 
cording to  the  allegations  of  plaintiffs'  petition, 
they  claim  to  be  collateral  heirs,  only,  of  Lola 
Billis.  and,  as  such,  they  have  no  right  to  attack 
the  donation  made  by  Lola  Billis  to  Joseph 
Billis.  , 

"Third.  That  plaintiffs  have  no  cause  of  ac- 
tion to  claim  the  possession  of  any  property, 
even  if  it  were  community  property,  between 
Lola  Billis  and  Joseph  Billis,  deceased,  because 
your  defendant,  Antoine  Morat  Billis,  as  ad- 
ministrator, has  the  right  to  administer  the  said 
property  of  the  succession  of  Joseph  Billis,  even 
if  part  of  that  property  were  community  prop- 
erty. 

'Tourth.  Plaintiffs'  petition  shows  no  cause  of 
action  against  your  defendant  for  the  alleged 
un worthiness  of  Joseph  Billis,  deceased,  for  the 
reasons  above  stated,  and  that  portion  of  the 
petition  herein  should  be  dismissed  for  the  fur- 
ther reason  that  there  is  an  application  pending 
to  probate  the  will  of  Lola  Billis,  which  these 

Rlafntiffs  have  opposed,  on  certain  grounds,  and. 
i  which  proceeding,  they  are  confined  to  set  up 
any  alleged  grounds  they  may  have. 

"Wherefore,  he  prays  that  these  exceptions  be 
sustained,  etc. 

"[Signed]  W.  C.  &  J.  B.  Roberts  and  John 
A.  Williams,  Attorneys  for  Dft. 

"Now  into  court  come  the  legal  heirs  of  Jo- 
seph Billis,  deceased,  represented  by  Henry 
Denis,  acting  herein  under  power  of  attorney 
from  said  heirs,  and,  reserving  all  right  to  fur- 
ther except  and  answer,  should  the  exception  be 
overruled,  plead  the  exception  of  no  cause  of 
action.    *    •  • 

"[Signed]   Henry  Denis, 

"W.  B.  Clarke,  Attorneys." 
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As  copied  In  the  transcript,  the  minutes  of 
the  court  show  merely  that  the  exceptions  so 
filed  were  tried  and  maintained,  and  the  suit 
dismissed.  At  the  Instance  of  plaintiffs'  coun- 
sel, there  has  been  added  to  the  transcript 
a  note  of  evidence  which  had  been  omitted, 
and  from  which  it  appears  that  the  exceptors 
offered  in  evidence  record  No.  2,010,  being  the 
probate  record  in  the  succession  of  Lola  Bil- 
Iis.  and  plaintiffs  objected  "that  an  excep- 
tion of  no  cause  of  action  is  triable  only  on 
the  face  of  the  papers,"  which  objection  was 
overruled.  The  probate  record,  thus  offered 
and  admitted,  has  not,  however,  been  includ- 
ed in  or  added  to  the  transcript,  the  only 
thing  relating  thereto,  which  we  find,  being 
tbe  following  excerpts  from  the  minutes,  to 
wit: 

"In  the  matter  of  the  probate  of  will  of  Lola 
Billis : 

"All  matters  relating  to  the  probate  of  the  will 
of  Lola  Billis  be  and  the  same  are  hereby  con- 
tinued until  the  judgment  of  the  Supreme  Court 
is  rendered  in  suit  No.  2,014,  on  docket  of  this 
court,  styled  Victor  Grandchampt  vs.  Heirs  of 
Joseph  Billis  et  als.,  which  is  on  appeal,  excep- 
tion 'no  cause  of  action,'  to  Supreme  Court.  It 
is  admitted  that  the  property  involved  in  suit 
No.  2,014  is  worth  more  than  $2,000." 

Opinion. 

Tbe  defendant  administrator  is  sometimes 
called  Antoine  Morat  and  at  another  time 
"Antoine  Billis,"  but  as  he  appears  In  the 
name  of  Antoine  Morat  Billis,  and  no  excep- 
tion Is  taken  to  his  doing  so,  it  will  be  as- 
sumed that  the  latter  1b  his  name.  ' 

It  is  evident  from  the  fact  that  it  bears 
the  number  2,014  on  the  docket  of  the  district 
court,  while  the  probate  proceeding,  in  the 
matter  of  the  succession  of  Lola  Billis  bears 
the  number  2,019,  that  this  suit  was  in- 
stituted before  that  proceeding ;  and,  assum- 
ing, as  we  must,  for  the  purposes  of  the  ex- 
ception of  no  cause  of  action,  the  truth  of 
plaintiff's  allegations  that  Lola  Billis  died 
Intestate  leaving  no  debts,  that  she  was  mur- 
dered by  her  husband,  and  that  plaintiffs  are 
her  heirs  at  law,  their  petition,  praying  to 
be  put  In  possession  of  her  estate,  unques- 
tionably discloses  a  cause  of  action. 

With  reference  to  plaintiffs'  demand  to  be 
recognized  as  the  owners  of  the  property 
said  to  have  been  donated  by  Joseph  Billis 
to  Lola  Grandchampt,  propter  nuptias,  it  Is 
true  that  the  property  in  question,  as  acquir- 
ed by  the  donee,  was  not  dotal,  for  "Dotal 
property  is  that  which  the  wife  brings  to  the 
husband  to  assist  him  in  bearing  the  expenses 
of  the  marriage  establishment"  Rev.  Civ. 
Code,  art.  2335.  It  includes  "whatever  In  the 
marriage  contract  is  declared  to  belong  to 
the  wife,  or  to  be  given  to  her,  on  account 
of  the  marriage,  by  other  persons  than  the 
husband."  Rev.  Civ.  Code,  art  2338.  It 
does  not  Include  property  acquired,  propter 
nuptias,  or  otherwise,  from  the  husband. 
Newman  &  Co.  v.  Eaton  &  wife,  27  La.  Ann. 


341 ;  Bayly  v.  Becnel,  35  La.  Ann.  778.  Ex- 
tra dotal,  or  paraphernal,  property  Is  that 
which  forms  no  part  of  the  dowry  (Rev.  Civ. 
Code,  art  2335);  and,  of  that  "one  of  the 
married  couple  may,  either  by  marriage  con- 
tract or  during  the  marriage,  give  to  the 
other,  In  full  property,  all  that  he  or  she 
might  give  to  a  stranger."  (Rev.  Civ.  Code, 
art.  1746). 

From  which  it  follows  that  the  wife  may, 
during  marriage,  return  to  the  husband  the 
•property  donated  to  her  by  him,  before  mar- 
riage, propter  nuptias,  and,  though  it  be  all 
that  she  possesses,  her  collateral  heirs  have 
no  standing  to  bring  suit  either  to  annul  or 
to  reduce  such  donation.  Rev.  Civ.  Code,  art 
1504;  Bernard  v.  Noel,  45  La.  Ann.  1135, 
13  South.  737 ;  Scott  v.  Briscoe,  37  La.  Ann. 
178.  Such  Incapacity,  however,  presupposes 
a  donation,  or  voluntary  alienation,  and  has 
no  application  to  a  case  of  involuntary  aliena- 
tion, where  the  property  has  been  wrested 
from  the  owner  by  force,  fraud,  or  threats; 
for,  in  such  case,  the  heir,  whether  collateral 
or  forced,  In  seeking  to  recover  the  property, 
Is  attempting,  not  to  defeat  the  purpose  of 
the  owner  in  exercising  his  legal  rights,  but 
to  vindicate  those  rights,  as  well  as  the  right 
which  the  law  gives  to  the  heir  himself  to 
inherit  from  the  owner  the  property  of  which 
the  latter  had  not  voluntarily  disposed,  and 
which  therefore  belonged  to  him  at  the  time 
of  his  death. 

In  respect  therefore,  to  the  recovery  of  the 
alleged  separate  property  of  Lola  Billis,  as 
in  respect  to  the  recovery  of  her  Interest  In 
the  community  property,  we  are  of  opinion 
that  plaintiffs'  petition  discloses  a  cause  of  ac- 
tion. The  defendant  Antoine  Billis,  however, 
alleges  that  there  is  an  application  pending 
to  probate  the  will  of  Lola  Billis,  which  these 
plaintiffs  have  opposed,  on  certain  grounds, 
and  to  which  proceeding  they  are  confined 
to  set  up  any  alleged  grounds  they  may  have," 
and  whilst,  as  we  have  seen,  the  record  in 
tbe  proceeding  thus  referred  to  has  not  been 
copied  In  tbe  transcript  of  this  appeal,  it  was 
conceded,  in  the  argument  that  the  fact  is  as 
stated  (L  e.,  that  an  instrument,  purporting 
to  be  the  will  of  Lola  Billis,  has  been  offered 
for  probate  and  has  been  attacked  by  plain- 
tiffs). Under  the  circumstances,  though  the 
exception  of  no  cause  of  action  is  not  good, 
plaintiffs'  suit  should  be  referred  to  the  pro- 
ceeding involving  the  probate  of,  and  tried 
with  their  attack  upon,  the  alleged  will. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
this  case  be  remanded  to  the  district  court  to 
be  there  proceeded  with  according  to  law  and 
to  the  views  expressed  In  the  foregoing  opin- 
ion ;  the  costs  of  the  appeal  to  be  paid  by  the 
appellees,  and  those  of  the  lower  court  to 
await  the  determination  of  the  suit 


Digitized  by  Google 


352 


46  SOUTHERN  REPORTER. 


(La. 


.    (121  La.) 
No.  16,880. 

STATE  ex  tel.  UNITY  INDUSTRIAL  LIFE 
INS.  &  SICK  BENEFIT  ASS'N  v. 
MICHEL,  Secretary  of  State. 

(Supreme  Court  of  Louisiana.   March  30,  1908. 
Rehearing  Denied  April  27,  1908.) 

1.  Insurance  —  Industrial  Life — Authority 
to  Do  Business — Statutory  Provisions. 

Section  3  of  Act  No.  65,  p.  102.  of  1906  aft- 
er the  word  "except,"  is  inconsistent  with  and 
contrary  to  part  of  Act  No.  105,  p.  132,  of  189S. 

2.  Same. 

Industrial  life  insurance  companies  cannot 
be  required  to  comply  with  both  Act  No.  105,  p. 
132,  of  1898,  in  that  respect  that  it  conflicts 
with  Act  No.  65,  p.  101,  of  1906,  and  also  com- 
ply with  Act  No.  65,  p.  101,  of  1906. 

3.  Same. 

In  that  respect  that  there  is  conflict.  Act 
No.  105,  p.  132,  of  1898,  was  enacted  to  safe- 
guard the  interest  of  shareholders  in  "mutual 
companies"  organized  for  beneficial  purposes. 

4.  Same. 

Act  No.  65,  p.  101,  of  1906,  was  enacted  to 
enable  the  poor  to  organize  companies  to  come 
to  the  relief  of  their  members  in  case  of  sickness 
and  for  funeral  expenses. 

5.  Mandamus— Proceedings— Presumption. 

Legitimately  conducted  (the  court  will  not 
assume  that  such  a  company  is  not  legitimately 
conducted  ;  it  will  be  time  enough  to  so  conclude 
when  such  a  case  will  be  presented)  the  mem- 
bers derive  no  profit  from  the  corporation. 

6.  Same. 

The  beneficial  mutual  companies  and  the 
stock  insurance  companies  have  to  comply  with 
Act  No.  105,  p.  132,  of  1898.  No  good  reason 
suggests  itself  in  matter  of  interpretation  to 
require  industrial  life  insurance  companies  to 
comply  with  both  acts,  a  requirement  which 
these  companies  will  not  be  able  to  comply  with, 
as  the  revenues  would  not  justify  the  expendi- 
tures. 

7.  Same. 

The  law-making  authority  did  not  intend 
indirectly  to  hinder  the  forming  of  companies  it 
directly  authorized. 

8.  Same. 

"Life  industrial  companies,"  as  defined  in 
the  last-cited  statute,  is  not  far  reaching  in  its 
scope  as  relates  to  returns.  If  tbere.are  manipu- 
lators who  use  them  improperly  and  wrongly, 
and  if  there  are  no  laws  to  prevent  their  abuse, 
it  should  receive  further  legislative  attention. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge; 
Harvey  Felix  Brunot,  Judge. 

Mandamus  by  the  state,  on  relation  of  the 
Unity  Industrial  Life  Insurance  &  Sick  Bene- 
fit Association,  against  John  T.  Michel,  Sec- 
retary of  State.  Judgment  for  respondent, 
and  relator  appeals.   Reversed  and  rendered. 

John  Dymond,  Jr.,  for  appellant.  Walter 
Gulon,  Atty.  Gen.  (Frank  Edward  Rainold, 
of  counsel),  for  appellee. 

BREAUX,  C.  J.  Relator  sued  for  a  writ  of 
mandamus  to  be  directed  against  John  T. 
Michel,  Secretary  of  State,  to  compel  him  to 
Issue  to  it  (relator)  a  certificate  and  license 
under  the  provisions  of  the  statute  to  enable 
it  to  conduct  and  carry  on  an  industrial  and 
sick  benefit  business. 


The  relator  was  Incorporated  by  charter 
on  March  14,  1907. 

Attorney  for  relator  forwarded  to  the  State 
Treasurer  two  state  bonds,  amounting  togeth- 
er to  $2,000,  deposited  as  required  by  Act 
No.  65,  p.  101,  of  1906,  and  at  the  same  time 
forwarded  copies  of  charter  and  of  affidavits 
and  exhibits. 

The  affidavit  stated  that  relator  had  taken 
over  the  policies  of  two  other  companies  that 
had  lapsed. 

There  -was  also  an  affidavit  forwarded  tak- 
en by  the  president  of  the  corporation,  show- 
ing that  there  were  2,072  outstanding  Indus- 
trial policies  of  the  corporation;  none  of 
these  policies  for  an  amount  over  $500,  and 
none  providing  for  a  weekly  cash  benefit  for 
disability  for  over  $20. 

The  president  stated  In  this  affidavit  that 
his  company  and  the  other  companies  ab- 
sorbed by  the  relator  had,  at  some  time 
prior  to  the  application  just  referred  to,  col- 
lected In  premiums  through  the  absorbed  com- 
panies the  sum  of  $38,553.75  in  cash,  after- 
ward disbursed  through  these  corporations. 

The  State  Treasurer  declined  to  retain 
these  bonds,  and  stated  in  returning  them 
that  he  acted  upon  the  advice  of  the  Secre- 
tary of  State,  who  stated  to  him  that  he 
would  not  issue  the  certificate  applied  for 
by  relator. 

The  relator,  a  short  time  thereafter,  was 
informed  by  the  Secretary  of  State  that  he 
must  decline  to  issue  the  license  to  give  au- 
thority to  it  (relator)  to  do  business  as  an 
insurance  company,  as  it  had  failed  to  comply 
with  section  16  of  article  1  of  Act  No.  105, 
p.  141,  of  1898. 

It  was  shortly  thereafter  that  this  man- 
damus was  sued  for,  In  which  the  relator 
claims  that  the  Legislature  Intended  to  cre- 
ate a  new  branch  of  insurance  and  did  not 
intend  -to  put  a  stop  to  the  industrial  life 
insurance  business.  That  as  these  companies 
are  organized  for  the  benefit  of  the  poor,  it 
Is  not  reasonable  to  suppose  that  the  insured 
were  expected  by  the  Legislature  to  provide 
the  sum  of  $25,000  from  their  scanty  earn- 
ings in  order  to  obtain  the  very  limited  In- 
surance possible  under  the  plan  of  organiza- 
tion of  the  statute. 

The  defense  is  that  relator  failed  to 
follow  the  terms  of  its  own  charter  and  the 
requirements  of  the  statute;  that  the  In- 
dustrial life  Insurance  corporations  are  bound 
to  follow  Act  No.  105,  p.  132,  of  the  General 
Assembly  of  1898,  Act  No.  114,  p.  161,  of 
1898,  Act  No.  65,  p.  101,  of  1906,  and  Act  No, 
59  p.  83,  of  1898 ;  that  the  companies  organ- 
ized on  the  mutual  plan  must  comply  with 
section  16  of  Act  No.  105,  p.  141,  of  1898.  be- 
fore a  license  will  be  issued  to  them;  that 
they  must  show  subscription  In  due  and  sat» 
Isfactory  form  In  an  amount  not  less  than 
$25,000— of  this  amount,  $10,000  to  be  paid 
In  cash,  and  the  remainder  secured  by  notes 
of  solvent  makers  with  good  collateral. 

Respondent  avers  that  this  was  not  done; 
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and  avers,  further,  that  no  agreement  was 
entered  Into  in  good  faith,  and  that  no  cash 
and  no  notes  have  ever  been  received  from 
relator. 

In  addition  and  in  a  separate  point,  de- 
fendant urges  that  relator  is  attempting  to 
violate  the  statute  by  offering  to  carry  on  the 
illegal  business  hitherto  conducted  by  the 
George  D.  Geddes  Benevolent  &  Mutual  Asso- 
ciation, the  Philadelphia  National  Relief  As- 
sociation, and  the  George  D.  Geddes  Under- 
taking &  Embalming  Company,  Ltd..  corpora- 
tions, unauthorized  and  not  licensed  by  this  or 
any  other  state  to  carry  on  the  business  of 
life  insurance ;  that  these  three  concerns  are 
insolvent 

After  having  seriously  considered  the  is- 
sues between  relator  and  defendant,  we  have 
arrived  at  the  conclusion  that  Act  No.  65,  p. 
90,  of  1906,  is  inconsistent  with  and  con- 
trary to  Act  No.  106,  p.  132,  of  1898,  in  so 
far  as  that  the  former  act  relates  to  the 
125.000  before  mentioned. 

The  following  Is  the  section  of  Act  No. 
105,  p.  142,  of  1898,  which  the  defendant 
takes  as  controlling  In  this  case: 

"Every  mutual  company  organized  upon  the 
mutual  plan  shall  exhibit  to  the  Secretary  of 
State  satisfactory  evidence  that  it  has  entered 
into  a  bona  fide  agreement  with  a  number  of 
persons  for  insurance,  the  premiums  on  which 
insurance  shall  amount  to  not  less  than  twen- 
ty-five thousand  dollars,  of  which  not  less  than 
two  thousand  dollars  shall  have  been  paid  in 
cash,  and  notes  of  solvent  parties,  secured  by 
ample  security,  shall  have  been  received  for  the 
remainder." 

Respondent's  contention  Is  that  this  sec- 
tion is  binding  upon  the  relator,  and  that  it 
must  comply  with  its  terms. 

We  have  taken  into  consideration  the  sec- 
tion which  relator  refers  to  as  having  re- 
pealed the  statute  confidently  cited  by  re- 
spondent In  order  to  have  it  before  us,  we 
insert  it  here  in  extenso: 

"Any  corporation,  association,  society  or  fra- 
ternal order  organized  under  the  laws  of  this 
state,  whether  organized  upon  the  mutual  as- 
sessment plan  or  as  a  stock  company,  for  the 
purpose  of  doing  the  business  of  industrial  life 
insurance,  as  in  this  act  defined,  shall,  before 
-commencing  to  do 'business  in  this  state,  com- 
ply with  the  laws  of  this  state  regulating  the 
manner  in  whic*h  other  insurance  companies 
shall  be  authorized  to  do  business  in  this  state, 
except  that  a  deposit  of  one  thousand  ($1000) 
dollars,  where  the  membership  is  one  thousand 
or  less,  and,  tor  every  additional  one  thousand 
members,  or  fraction  of  one  thousand,  added  to 
the  membership,  an  additional  deposit  of  five 
hundred  dollars  ($500),  until,  the  total  sum  of 
five  thousand  dollars  ($5000)  hoe  been  deposit- 
rd,  shall  be  made  by  companies  operating  upon 
the  plan  and  according  to  the  manner  specified 
in  this  act." 

We  have  Italicized  that  portion  of  the  sec- 
tion which  relator  urges  as  having  a  repeal- 
ing effect. 

In  reading  the  act  it  does  seem  to  convey 
the  meaning  for  which  relator  contends.  The 
statute  commands  that  a  corporation,  before 
commencing  to  do  business,  shall  comply 
with  the  laws  of  this  state  regulating  the 
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manner;  that  is,  the  Act  No.  105,  p.  132, 
of  1898,  regulating  the  manner  in  which  ev- 
ery Insurance  company  shall  be  authorized 
to  do  business  except  that  of  a  "deposit  of 
one  thousand  dollars,"  and  so  on,  as  set 
forth  in  the  italicized  portion  of  the  quoted 
section. 

The  relator  corporation  is  an  Industrial 
life  Insurance  company  and  comes  within  the 
definition  laid  down  in  the  said  act  of  190G. 
The  corporate  object  as  stated  in  the  char- 
ter, is  by  the  accumulation  of  a  fund  from 
its  members  at  stated  terms  less  than  a 
month  to  set  apart  to  be  used  in  providing 
a  weekly  cash  benefit  for  disability  caused 
by  sickness  or  accident  or  to  provide  for  the 
attendance  of  a  physician,  to  buy  drugs,  and 
for  funeral  expenses. 

We  have  stated  the  purpose  of  the  corpora- 
tion in  order  to  add  that  those  who  become 
subscribers  to  such  corporation  could  not 
very  well  be  expected  to  accumulate  such  a 
fund  as  required  by  Act  No.  105,  p.  132, 
of  1898.  It  would  not  be  possible  for  them 
to  gather  the  amount  sufficient  It  would  be 
an  impossibility  to  obtain  subscriptions  from 
a  sufficient  number  of  persons  willing  to  bind 
themselves  as  subscribers  on  conditions  im- 
posed by  the  two  statutes,  if  the  latter  does 
not  in  effect  repeal  the  former.  No  1,000 
names  could  be  found  in  effect  to  pay  (25  in 
advance  in  order  to  obtain  the  little  assist- 
ance the  corporation  affords.  Practically, 
as  shown  by  the  statements  of  record,  the 
amount  collected  is  entirely  too  small  for 
it  to  be  possible  therefrom  to  organize  a  cor- 
poration. It  is  not  possible  to  give  effect  to 
both  statutes  without  rendering  the  last  law 
a  dead  letter. 

The  first  statute  provides  for  life  insur- 
ance, and  one  of  its  sections  refers  to  mutual 
insurance,  evidently  meaning  beneficial  life 
insurance  and  mutual  life  insurance,  each 
beneficial  and  considered  in  the  nature  of  an 
investment. 

As  to  the  industrial  life  insurance,  no 
one  who  thinks  at  all  would  ever  take  part 
in  organizing  a  life  insurance  company  re- 
quiring the  deposit  provided  for  in  section 
3  of  the  act  of  1906  and  at  the  same  time 
take  steps  to  make  sure  $25,000,  as  before 
mentioned;  all  of  this  only  to  secure  a  sick 
certificate,  drugs,  funeral  expenses,  and  other 
very  limited  relief. 

It  would  be  strange,  it  does  seem,  if  life 
insurance  on  a  scale  so  limited  would  have 
to  comply  with  the  two  acts  before  mention- 
ed, while  the  larger  life  insurance  companies 
(either  on  the  stock  plan  or  mutual  plan, 
whereby  a  substanial  return  is  to  be  expect- 
ed) have  to  comply  with  only  one  of  the 
statutes. 

The  Industrial  Life  Insurance  Company 
affords  only  very  limited  relief.  Different 
from  the  holders  of  shares  or  from  member- 
ship in  a  regular  life  insurance  company,  the 
benefit  certificate  its  members  hold  has  very 
little,  if  any  value.    In  other  words,  it  is 
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not  a  beneficial  corporation.  We  refer  ex- 
clusively to  the  certificate  holders.  It  may 
be  different  with  the  sum  of  those  who  form 
and  give  shape  to  mere  insurance  schemes. 
They  may  find  a  benefit;  but  that  is  not 
legitimate,  and  acts  of  probable  wrong  on 
their  part  are  not  grounds  for  condemning  a 
plan  of  insurance  which  has  effected  great 
good  among  the  poor  and  the  wage  earners,  in 
this  country  and  in  Europe,  who  would  oth- 
erwise be  driven  to  apply  for  charity,  which 
sometimes  does  not  meet  with  willing  ears 
and  generous  hand. 

We  return  to  the  original  proposition  only 
to  state  that  the  Legislature  of  the  state  of 
Louisiana  must  have  Intended  to  enact  a 
statute  to  be  enforced.  When  we  consider 
the  details  of  each  of  these  statutes,  we  are 
constrained  to  conclude  that  it  was  not  the 
intention  to  make  that  Impossible  which 
the  statute  said  could  be  done.  Of  two  In- 
terpretations, that  is  to  be  preferred  which 
givea  effect  to  the  statute. 

The  statute  states,  before  commencing  to 
do  business  in  this  state,  "the  following  shall 
be  done."  Here  follows  the  statement  of 
the'  purpose.  When  that  has  been  done 
which  the  law  requires,  should  it  be  con- 
strued that  the  corporation  is  not  in  a  con- 
dition to  commence  business,  although  the 
stated  requirement  has  been  complied  with? 

The  defendant  respondent  urged,  as  a  sec- 
ond ground  to  justify  his  refusal  to  grant 
a  certificate  of  authority  to  relator,  that  the 
relator  corporation  is  attempting  to  violate 
the  laws  of  the  state  by  acquiring  and  con- 
ducting the  illegal  business  hitherto  con- 
ducted by  George  D.  Oeddes  Benevolent  & 
Mutual  Association  and  the  other  alleged 
corporations  specified  in  the  return. 

We  have  naught  to  do  with  these  alleged  il- 
legal corporations,  and  have  not  given  them 
the  least  consideration.  We  have  only  con- 
sidered the  relator  corporation  as  originally 
chartered  and  organized,  having  the  requir- 
ed number  of  subscribers,  and  having  offer- 
ed the  deposit  bonds  required. 

When  these  bonds  will  have  been  deposit- 
ed again,  we  think  that  a  certificate  to  carry 
on  a  life  industrial  insurance  business  should 
be  granted  to  the  relator. 

The  formalities  In  each  statute  before 
quoted  cannot  stand  together.  Practically 
one  neutralizes  the  other — weighs  It  down 
completely.  From  the  language  of  the  last 
statute,  permission  to  do  business  is  granted 
after  depositing  bonds.  In  the  first  the  con- 
dition is  impossible,  and  it  is  in  effect  pro- 
hibitory. 

We  adhere  to  the  view  that  the  last  stat- 
ute is  complete  as  relates  to  that  which 
should  be  done  before  applying  for  the  cer- 
tificate. 

For  that  reason,  it  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be  avoided,  annulled,  and  reversed. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  Judgment  Is  rendered  in  favor  of 


relator  condemning  the  Secretary  of  State 
to  issue  the  necessary  certificate  or  license 
under  the  provisions  of  Act  No.  65,  p.  101, 
of  1006,  and  Act  No.  105,  p.  132,  of  1888,  to 
the  extent  that  the  latter  is  not  Inconsistent 
with  the  former,  in  order  that  the  relator, 
if  it  continues  to  comply  with  the  statute, 
may  conduct  and  carry  on  an  industrial  life 
insurance  upon  relator's  depositing  with  the 
Secretary  of  State  $2,000  in  state  bonds  un- 
der provisions  of  Act  No.  65,  p.  101,  of  1906, 
and  that  a  mandamus  to  that  effect  issue. 


(121  La.) 
No.  16.956. 

STATE  ex  tel.  GENTRY  v.  MAYOR,  ETC., 

OF  VILLAGE  OF  DODSON. . 
(Supreme  Court  of  Louisiana.   April  27,  1908.) 

Appeal— JuBiSDicnoNAi.  Amount. 

This  court  is  without  jurisdiction  of  an  ap- 
peal from  a  judgment  making  peremptory  a  writ 
of  mandamus  ordering  the  mayor  and  board  of 
aldermen  of  a  village  to  fix  the  salary  of  the 
marshal,  where,  the  amount  in  dispute  is  less 
than  $2,000. 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court 
Parish  of  Winn;  George  Wear,  Judge. 

Action  by  the  state,  on  the  relation  of  B. 
R.  Gentry,  for  a  writ  of  mandamus  to  the 
mayor  and  board  of  aldermen  of  the  village 
of  Dodson.  From  a  judgment  granting  the 
writ,  defendant  appeals.  Dismissed. 

Hudson,  Potts  &  Bernstein,  for  appellant 
Kldd  &  Long,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Relator,  having  been  ap- 
pointed by  the  Governor  to  the  office  of  mar- 
shal of  the  village  of  Dodson,  to  fill  a  vacan- 
cy caused  by  the  resignation  of  J.  W.  Camp- 
bell, the  late  incumbent  alleges  that  he  would 
like  to  furnish  bond  and  enter  upon  the  dis- 
charge of  his  duties,  so  that  he  might  reap 
the  pecuniary  reward  "belonging  and  attach- 
ed to  said  ofl&ce,"  but  that  he  is  prevented 
from  so  doing  by  "the  wrongful,  illegal,  fraud- 
ulent, malicious,  and  unreasonable"  action  of 
the  mayor  and  aldermen,  in  passing  an  ordi- 
nance fixing  the  bond  at  the  "outrageous  sum 
of  $3,000,  •  •  *  fixing  the  salary  *  •  • 
at  the  ridiculous,  unreasonable,  and  unjust 
sum  of  $1  per  month,  and  stripping  said  of- 
fice of  all  fees  and  emoluments."  Wherefore, 
and  after  some  other  allegations,  he  prays  for 
a  mandamus  to  compel  the  officers  mentioned 
to  reduce  the  bond  to  $500  and  increase  the 
salary  to  $85  per  month,  or  other  reasonable 
amounts,  respectively. 

The  mayor  answers  that  the  ordinance 
complained  of  was  passed  in  spite  of  his  dis- 
approval, in  order  to  compel  relator  to  re- 
sign, and  is  unreasonable  and  illegal.  The 
other  respondents  (being  the  three  aldermen 
of  the  village)  allege  that  relator  has  never 
qualified  as  marshal,  and  has  no  standing  to 
prosecute  a  demand  with  respect  to  the 
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salary  of  that  office,  and  no  standing,  in  any 
event,  to  proceed  by  mandamus.  They  allege 
that  the  ordinance  In  question  was  adopted 
in  furtherance  of  the  best  Interests  of  the 
village,  and  in  the  exercise  of  a  discretion 
which  the  law  vests  in  them,  and  which  can- 
not be  controlled  by  the  courts;  that,  by  rea- 
son of  civic  pride  and  public  spirit,  there 
are  many  discreet,  responsible,  and  upright 
citizens  who  are  willing  to  accept  the  office 
of  marshal,  or  any  other  office  within  the  gift 
of  the  municipality,  for  the  fees,  emoluments, 
and  salary  as  fixed  by  the  mayor  and  alder- 
men, and  that  they  would  be  recreant  to 
their  trust  should  they  comply  with  relator's 
request,  and  thereby  dissipate  one-half  of 
the  resources  coming  Into  their  hands  In  pay- 
ing the  salary  and  fees  of  one  office.  There 
was  considerable  testimony  taken  as  to  the 
resources  and  expenses  of  the  village,  the 
compensation  of  the  officers,  the  nature  of 
the  marshal's  services,  etc.,  after  which  the 
mandamus  was  made  peremptory,  directing 
the  mayor  and  the  board  of  aldermen  to  fix 
the  salary  of  the  marshal  at  a  sum  not  ex- 
ceeding $50  per  month,  and  his  bond  at  a 
sum  not  exceeding  $1,000.  The  minutes  of 
the  court  recite  that: 

"An  order  for  appeal,  both  devolutive  and  sus- 
pensive, was  asked  for,  and  granted,  in  open 
court,  made  returnable  to  the  honorable  Su- 
preme Court  of  Louisiana  on  January  15,  1008, 
according  to  law.  Devolutive  appeal  bond  fixed 
in  the  sum  of  $100,  and,  on  request  of  defend- 
ant's counsel,  suspensive  appeal  bond  fixed  by 
the  court  in  the  sum  of  $600." 

The  transcript  was  lodged  In  this  court  on 
January  21,  1908.  Relator  moves  to  dismiss 
the  appeal  on  the  grounds:  (1)  That  the  ap- 
peal bond  is  illegal,  in  that  it  is  not  dated, 
and  that  it  is  not  signed  by  the  mayor;  (2) 
that  the  parties  appellant  have  no  appealable 
interest. 

Opinion. 

It  appears  from  the  record,  from  the  state- 
ment of  counsel,  and  from  the  law  (Act  No. 
196,  p.  430,  of  1904,  amending  section  38  of 
Act  No.  138,  p.  242  of  1898),  that  relator  was 
appointed,  on  October  17,  1907,  to  fill  a  va- 
cancy in  an  office,  the  term  of  which,  as  we 
take  it,  was  to  expire  at  the  general  election 
to  be  held  on  the  Tuesday  following  the  third 
Monday  of  April  of  this  year,  and,  as  the 
aggregate  amount  of  the  salary  claimed  for 
the  balance  of  such  term  Is  less  than  $2,000 
It  follows  that  this  court  is  without  jurisdic- 
tion.   State  ex  rel.  Rogers  v.  Parsons,  120 

La.   ,  45  South.  125;  Gleason  v.  Wisdom, 

120  La.  ,  45  South.  530. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that,  In  the  event  the  appellants,  or 
their  attorneys  of  record  shall,  within  six 
judicial  days  from  the  day  upon  which  this 
decree  shall  be  banded  down,  make  oath  that 
the  appeal  herein  was  not  taken  for  the  pur- 
pose of  delay,  said  appeal  be  transferred  to 
the  Court  of  Appeal,  Second  Circuit;  other- 
wise, that  the  same  be,  and  Is,  dismissed,  at 
the  costs  of  the  appellants. 


(121  La.) 
No.  16,990. 
MAILLE  v.  ILLINOIS  CENT.  R.  CO. 
(Supreme  Court  of  Louisiana.    April  27,  1908.) 

1.  PLEADING— -CONSTRUCTION. 

The  suit  is  one  brought  by  plaintiff  in  his 
capacity  of  father  of  his  minor  child,  seeking  to 
recover  damages  for  personal  injuries  received 
by  the  child.  Where  a  plaintiff  bringing  suit 
in  a  representative  capacity  joins  individually 
as  a  coplaintiff,  it  is  usual  for  that  fact  to  be 
declared.  The  prayer  of  the  petition  must  be 
read  in  connection  with  the  pleadings.  The 
damages  prayed  for  are  declared  upon  as  dam- 
ages due  to  the  child.  Aahbey  v.  Ashbey,  38  La. 
Ann.  902. 

2.  Appeal — Judgment — Modification. 

The  district  court  rendered  a  judgment  in 
favor  of  the  defendant  against  plaintiff  upon  his 
demand  for  damages,  dismissing  the  demand  aa 
of  nonsuit.  Defendant  appealed,  praying  to 
have  the  judgment  altered  to  an  absolute  judg- 
ment in  its  favor.  Plaintiff  on  appeal  has  not 
prayed  for  any  alteration  of  the  judgment,  but 
resists  defendant's  demand  for  a  change.  There 
is  no  suggestion  by  plaintiff  that  he  will  be  able 
to  obtain  additional  evidence,  and  no  reason  to 
suppose  that  the  witnesses  on  a  second  trial  will 
alter  their  evidence.  Plaintiff  recognizes  by  his 
conduct  that  his  demand  on  the  evidence  as  ad- 
duced does  not  warrant  a  judgment  in  his  favor. 
Judgment  changed  to  an  absolute  judgment  in 
defendant's  favor. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Walter  Byers  Sommervllle, 
Judge 

Action  by  Simmon  Mallle  against  the  Il- 
linois Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Hunter  Collins  Leake,  Joseph  Quintero 
Gowland,  and  Gustave  Lemle  (J.  M.  Dickin- 
son, of  counsel),  for  appellant  John  Wil- 
liam Cary,  for  appellee. 

NICHOLLS,  J.  The  petition  in  this  case 
was  filed  as  that  "of  Simmon  Mallle,  a  resl- 
•  dent  of  the  city  of  New  Orleans." 

It  represented  that  the  defendant  company 
was  indebted  to  him  In  the  full  sum  of 
$25,000,  with  legal  interest  from  the  date  of 
judgment  until  paid,  for  this,  to  wit:  That 
on  the  22d  day  of  March,  1907,  at  about  9 
o'clock  a.  m.,  at  the  corner  or  near  the  corner 
of  Water  and  Bordeaux  streets,  in  this  city, 
petitioner's  son,  Joseph  Mallle,  a  child  be- 
tween the  ages  of  four  and  five  years,  while 
quietly  and  peaceably  enjoying  himself  on 
said  thoroughfare,  was  struck  by  a  freight 
train  drawn  by  engine  No.  465  of  the  Illinois 
Central  Railroad  Company  and  thrown  un- 
der said  cars,  the  wheels  passing  over  left 
leg  above  ankle,  necessitating  an  amputation 
of  said  member. 

That  as  a  result  of  said  Injury  said  Joseph 
Mallle  suffered  great  bodily  Injury  and  great 
bodily  and  mental  agony  and  pain,  that  he 
had  been  contlnously  confined  In  the  Charity 
Hospital  of  this  city  since  the  accident,  for 
a  period  of  two  months,  and  that  the  deprlva- 
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tion  of  raid  limb  will  necessarily  interfere 
with  his  means  of  earning  a  livelihood. 

That  said  Injuries  were  caused  by  no  fault 
or  negligence  on  the  part  of  said  child,  but 
were  caused  and  occasioned  solely  and  en- 
tirely by  the  fault  and  gross  negligence,  care- 
lessness, and  want  of  skill  on  the  part  of  said 
Illinois  Central  Railroad  Company,  its  offi- 
cers, supervisors,  etc. ;  that  it  was  the  duty 
of  said  Illinois  Central  Railroad  Company  to 
take  all  necessary  precautions  for  the  protec- 
tion of  human  life,  and  to  provide  safe- 
guards and  every  necessary  means  to  insure 
safety  to  pedestrians,  and  more  especially 
children.  That  on  account  of  said  injuries 
and  suffering,  physical  and  mental,  he  and 
bis  said  child  have  sustained  damages  in 
the  full  sum  of  $25,000,  as  follows: 

For  suffering,  mental  and  physical,  to 
child    $10,000 

Losses  due  to  incapacity  by  reason  of 
said  deprivation  of  a  leg   15,000 

Total   $25,000 

That  petitioner  is  entifled  to  recover  said 
amount  from  said  company  for  the  use  and 
future  comfort  of  his  said  child. 

In  view  of  the  premises,  petitioner  prayed 
the  defendant  be  cited,  and  that  there  be 
Judgment  in  his  favor  and  against  defendant 
in  the  sum  of  $25,000  damages,  with  legal 
interest  from  date  of  Judgment  until  final 
payment 

Defendant  answered,  pleading  first  a  gen- 
eral denial.  It  then  alleged  that  the  alleged 
injury  was  not  in  any  manner  due  to  its 
fault,  negligence,  or  want  of  care,  but,  on  the 
contrary,  was  due  to  the  fault  and  negli- 
gence of  its  parent,  plaintiff  herein,  in  per- 
mitting a  child  of  tender  years  to  be  alone 
on  the  streets  unattended.  It  prayed  that 
plaintiffs  suit  be  dismissed. 

The  issues  were  tried  without  a  Jury  by 
the  district  Judge.  The  court  rendered  a 
Judgment  in  favor  of  the  defendant  against 
the  plaintiff,  dismissing  the  demand  of  the 
plaintiff  as  In  case  of  nonsuit.  Defendant  has 
appealed. 

No  prayer  for  an  amendment  of  Judgment 
has  been  filed.  Appellant  Insists  that  the 
ease  is  before  the  court  as  one  brought  by 
the  father  of  the  child  and  on  his  behalf,  and 
also  on  his  own  Individual  behalf,  and  that 
It  should  be  dealt  with  by  the  court  from 
that  standpoint  It  claims  that  the  Judg- 
ment of  nonsuit  rendered  by  the  district 
court  should  be  reversed,  and  that  there 
should  be  final  absolute  judgment  in  its  fa- 
vor, rejecting  plaintiffs  demands 

We  entertain  no  doubt  as  to  the  action  be- 
ing one  brought  by  the  father  of  the  child 
In  that  capacity  for  Its  use  and  benefit. 
Where  a  plaintiff  bringing  suit  in  a  repre- 
sentative capacity  joins  individually  as  a  co- 
plaintiff,  it  Is  usual  for  him  to  so  declare. 
This  was  not  done  In  this  case.  The  prayer 
must  be  read  In  connection  with  the  plead- 
ings. The  damages  set  out  are  declared  to  be 


the  damages  due  to  the  child.  None  other 
are  mentioned.  Ashbey  v.  Ashbey,  38  La. 
Ann.  902. 

Jennie  Maille,  the  sister  of  the  little  boy, 
testified  that  there  was  a  neutral  ground  in 
front  of  their  house  in  which  there  was  a 
swing  or  volador;  that  on  the  morning  in 
question  she  was  going  to  the  grocery  and 
left  the  boy  playing  In  the  swing;  that  the 
child  called  to  her,  and,  looking  back,  she 
saw  him  lying  down  between  the  river  and 
the  railroad  track,  holding  his  foot  up ;  that 
she  ran  to  catch  him,  and  carried  him  as  far 
as  the  car  track  >  that  she  bad  not  seen  the 
train  until  the  child  called  her,  and  she  faint- 
ed and  knew  nothing  further. 

Defendant's  train  at  that  time  had  gone 
by.  After  she  left  the  child  playing  at  the 
swing,  he  went  from  the  swing  and  crossed 
over  the  track,  to  the  river  side  of  the  track. 
He  went  over  there  to  get  some  sand  in  a 
can.  He  was  playing  with  sand  at  the  time. 
I  After  the  accident  the  can  was  on  the  side 
of  the  railroad  track.  There  were  only  three 
witnesses  who  testified  to  having  seen  the 
accident.  They  were  Argus,  Klmmel.  and 
Unger.  Their  testimony  was  alike.  Argus 
testified  that  defendant's  train  was  on  Its 
way  going  south  from  Southport  to  the  Stuy- 
vesant  docks ;  that  It  was  moving,  he  thought, 
very  fast,  15  or  20  miles  an  hour;  that  the 
accident  occurred  on  Water  street,  between 
.Bordeaux  and  Valence  streets;  that  he  and 
the  witness  Klmmel,  were  on  Water  street, 
between  Valence  and  Cadiz,  at  the  time: 
that  he  saw  the  child  walking  on  the  side  of 
the  railroad  track,  outside  of  the  rail,  on 
the  river  side ;  that  he  was  walking  with  his 
back  to  the  train  which  was  approaching, 
when  the  train  came  along,  hit  him.  and 
knocked  him  down ;  that  the  engine  hit  him 
in  the  back;  that  he  was  not  close  enough 
to  see  exactly  where  it  hit  him;  that  when 
be  was  struck  he  rolled  over  on  the  side,  and, 
falling  on  the  side,  the  front  part  of  his  foot 
went  on  the  track.  Witness  ran  down  to 
the  place  of  the  accident.  The  child's  sis- 
ter got  there  before  him,  but  had  fainted 
He  picked  the  child  up,  and  carried  it  to  the 
gate  of  its  parent's  home.  The  court  allowed 
to  be  introduced  in  evidence  a  statement  of 
the  child  (who  was  about  five  years  old), 
made  to  a  policeman  who  arrived  on  the 
spot  about  15  minutes  after  the  accident  to 
try  and  ascertain  the  facts  of  the  case,  to 
the  effect  that  when  he  was  hurt  he  was 
playing  near  the  track  with  sand,  and  that 
the  can  which  he  was  'holding  having  rolled 
on  the  track,  he  had  put  out  his  foot  to  get 
It  bnck.  when  his  foot  was  run  over.  A  sim- 
ilar statement  made  later  to  the  witness 
Nunez,  was  also  allowed  in  evidence. 

No  witnesses  of  the  defendant  saw  the  ac- 
cident. The  company  defended  the  case  on 
the  theory  that  the  child  was  not  at  or  near 
the  track ;  that  its  employes  were  all  at  their 
proper  places  on  the  train;  that  none  of 
them  saw  the  child;  that  the  train  was  not 
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running  at  a  greater  rate  than  two  or  three 
miles  an  hour,  as  it  had  to  stop  at  Napoleon 
avenue,  just  below  where  the  aecident  oc- 
curred, to  have  the  switch  there  opened  to 
allow  It  to  pass  Into  the  yard  at  the  Stuy- 
vesant  docks.  Defendant  showed  by  the  tes- 
timony of  the  physician  who  attended  the 
child  that  there  was  no  bruise  upon  the 
child's  back. 

There  can  be  no  doubt  that  the  child's 
foot  was  crushed  by  being  run  over  by  one 
of  the  wheels  of  the  defendant's  train,  the 
circumstances  under  which  this  was  done 
make  a  different  question.  We  think  it  was 
established  that  the  child  had,  before  the 
train  reached  him,  crossed  over  the  railroad 
track  and  was  playing  on  the  green,  outside 
of  the  rail  of  the  track,  next  to  the  river. 
The  case  in  its  features  resembles  those  of 
Ortolano  v.  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company,  109  La.  902, 
33  South.  914,  and  Rice  v.  Crescent  City  Ry. 
Co.,  51  La.  Ann.  108,  24  South.  791.  We 
cannot  say  that  the  engineer  of  the  train 
was  not  in  his  cab  when  the  child  was  hurt 
and  just  before.  It  is  very  singular  that  none 
of  the  trainmen  saw  the  child,  as  near  as  he 
was  to  the  track,  if  they  were  looking  to  the 
front  and  side,  as  they  should  have  been. 
We  do  not  attach  much  Importance  to  the 
speed  with  which  the  train  was  moving  when 
the  child  was  hurt,  as  the  same  result  could 
well  have  followed  the  striking  of  such  a 
small  child  by  a  train  moving  at  two  miles 
an  hour  as  one  moving  faster.  The  witness- 
es of  the  plaintiff  were  not  impeached  as 
to  their  reputation  for  veracity.  Their  testi- 
mony as  to  the  speed  of  the  train  was  not, 
we  think,  correct;  but  they  were  some  dis- 
tance ahead  of  the  train,  and  could  not  well 
tell  how  fast  It  was  moving,  nor  could  they, 
from  the  distance  they  were,  say  what  part 
of  the  child's  body  was  struck. 

We  have  examined  the  testimony  in  this 
case  with  reference  to  the  possibility  or  prob- 
ability of  the  result  of  a  second  trial,  should 
one  be  granted.  We  have  no  reason  to  sup- 
pose that  plaintiff  could,  on  a  second  trial, 
procure  additional  testimony;  nor  have  we 
reason  to  suppose  that  the  witnesses  would, 
on  a  second  trial,  vary  their  testimony  in  any 
respect  from  that  which  they  have  already 
given. 

So  far  as  the  present  trial  is  concerned  the 
rights  of  the  parties  are  settled.  The  case 
is  before  us  under  peculiar  conditions.  The 
plaintiff  has  not  appealed ;  nor  did  he,  when 
the  opportunity  was  given  him  through  the 
appeal  of  the  defendant,  avail  himself  of  the 
opportunity  afforded  to  him  seek  to  obtain 
a  reversal  or  amendment  of  the  judgment. 
He  has  acquiesced  in  the  same,  and  recog- 
nizes that  the  judgment,  as  rendered  by  the 
trial  court  on  the  pleadings  and  evidence  be- 
fore It,  was  correct.  While  acquiescing  in 
the  present  judgment,  plaintiff  vigorously  re- 
sists the  attempt  of  the  defendant  to  cut  him 
off  from  a  second  hearing. 


We  see  no  good  ground  for  prolonging  this 
litigation. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is 
hereby,  altered  from  a  judgment  in  favor  of 
the  defendant  against  the  plaintiff,  dismiss- 
ing plaintiff's  demand  as  one  of  nonsuit,  in- 
to one  rejecting  plaintiffs  demand  finally 
and  absolutely.  Plaintiff  to  pay  the  costs  of 
appeal. 


(121  La.) 
No.  17,040. 
STATE  v.  ANDERSON. 
(Supreme  Court  of  Louisiana.  April  27,  1908.) 

1.  Assault  —  Willfully  Shooting  at  An- 
other—Instbuctions— Evidence  —  Intent 
—Special  Instruction. 

The  statement  of  the  trial  judge  in  his  spe- 
cial charge,  instructing  the  jury  that  the  marks- 
manship of  the  defendant,  whether  skillful  or 
bad,  was  not  pertinent,  was  not  good  ground  to 
set  aside  the  verdict,  so  long  as  the  shooting  was 
intentional  and  was  within  range. 

The  court  instructed  the  jury  that  it  must  ap- 
pear, in  order  to  convict,  that  the  shooting  was 
done  willfully,  deliberately,  intentionally,  with  a 
bad  purpose. 

It  was  for  the  jury  to  determine,  after  having 
received  prqper  instructions  regarding  the  law 
of  the  case,  whether  the  facts  showed  that  un- 
der ordinary  circumstances  the  ball  in  the  pis- 
tol would  never  have  reached  the  person  alleged 
as  the  person  shot  at. 

The  instruction  regarding  required  "intent" 
was  fully  given,  and  left  the  defendant  without 
good  ground  to  complain  of  the  remark  relating 
to  marksmanship. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  §§  82,  141,  147.] 

2.  Criminal  Law— Instructions— Flight  op 
Defendant. 

According  to  the  court's  statement,  made 

§art  of  the  bill  of  exceptions,  the  flight  of  the 
efendant  was  an  issue  of  the  case.  Taking  the 
statement  as  correct,  the  instruction  given  was 
unobjectionable. 

Even  if  it  be  as  stated  in  part  of  the  bill,  with 
which  the  court  did  not  agree,  the  defendant  had 
no  ground  upon  which  to  stand. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1980-1985.] 

(Syllabus  by  the  Court.) 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Lafourche;  Whitmel  Pugh 
Martin,  Judge. 

George  Anderson  was  convicted  of  will- 
fully shooting  at  another,  and  appeals.  Af- 
firmed. 

Beattie  &  Beattie,  for  appellant.  Walter 
Guion,  Atty.  Gen.,  and  Henry  Magnus  Bourg, 
DIst.  Atty.  (Lewis  Guion,  of  counsel),  for 
the  State. 

BREAUX,  C.  J.  The  accused  was  twice 
placed  on  his  trial  in  the  district  court  for 
assaulting  Caroline  Pierre  by  "willfully 
shooting  at  her." 

The  Indictment  was  found  against  him  on 
the  ground  that  in  thus  shooting  he  had  fallen 
within  the  terms  of  section  792  of  the  Re- 
vised Statutes. 
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In  the  first  case,  In  which  he  was  found 
guilty  by  a  jury,  he  appealed  to  this  court 
from  a  verdict  of  guilty  and  a  sentence  con- 
demning him  to  serve  15  years  in  the  peni- 
tentiary. 

On  appeal  the  verdict  and  sentence  were 
annulled,  and  he  was  granted  a  new  trial. 
See  45  South.  267. 

The  case  was  remanded.  He  was  again 
tried  before  a  jury,  and  a  verdict  of  guilty 
was  found,  and  again  he  was  sentenced  by 
the  trial  judge  to  serve  15  years  in  the  state 
penitentiary. 

He  again  appealed,  and  his  grounds  of 
complaint  on  the  present  appeal  are  detailed 
In  four  bills  of  exceptions. 

We  take  them  up  for  decision  in  the  order 
in  which  they  are  presented  in  the  record. 

In  the  first  bill  of  exceptions,  it  is  stated 
that  the  court  was  requested  by  learned 
counsel  representing  the  defendant  to  charge 
the  jury  as  follows: 

When  facts  show  under  ordinary  circum- 
stances that  the  ball  in  the  pistol  could  never 
have  reached  the  person  alleged  to  be  shot 
at,  then  the  offense  charged  could  not  have 
been  committed. 

This  Is  followed  by  the  statement  on  the 
part  of  the  prosecution  that  the  charge  was 
pertinent  to  the  issue  because  the  person  shot 
at  was  standing,  according  to  her  own  state- 
ment, about  six  or  seven  feet  from  the  person 
who  is  alleged  to  have  done  the  shooting,  and 
she,  too,  testified  that  the  ball  entered  the 
gutter  or  trough  on  the  roof  of  the  house 
some  feet  above  her  head. 

The  complaint  of  defendant  Is  that,  while 
the  Instruction  was  given  with  the  court's 
explanation  that  the  shooting  had  to  be  done 
Intentionally  and  within  shooting  distance 
or  range,  the  court  erred  by  adding  the  state- 
ment that  the  marksmanship  of  the  accused 
did  not  enter  Into  the  case,  so  long  as  the 
shooting  was  Intentional  and  within  range. 

We  are  decidedly  of  the  opinion  the  issue 
raised  by  the  requested  Instruction  rendered 
the  special  explanation  pertinent,  and  that 
the  added  words  of  the  instruction  to  the 
Jury  as  to  the  marksmanship  of  the  accused 
had  naught  to  do  with  the  guilt  or  innocence 
of  the  accused. 

The  instruction  included  all  that  consti- 
tutes an  assault  by  willfully  shooting  at  Ex- 
pert or  poor  marksmanship  formed  no  part 
of  the  case.  We  infer  that  it  was  not  a  fea- 
ture of  the  case.  It  was,  In  consequence,  not 
prejudicial  to  the  accused  to  state  that 
marksmanship  did  not  enter  into  the  cause. 

The  next  ground  of  objections,  presented 
in  the  bill  of  exceptions  No.  2,  is  equally  as 
untenable,  as  It  presents  a  very  similar  is- 
sue. If  anything,  the  ruling  on  the  point 
urged  in  the  second  bill  of  exceptions  con- 
firms the  correctness  of  the  first  ruling,  for 
it  in  cfTect  relates  to  proof  of  Intent  fully 
made  out,  despite  awkward,  Indifferent,  or 
poor  marksmanship. 


(La. 

The  court  stated  the  facts  of  the  case 
at  some  length.  They  sustain  the  court's  rul- 
ing. 

The  next  bill  of  exceptions,  No.  3,  relates 
to  the  asserted  flight  of  the  accused  after 
the  occurrence  for  which  he  was  Indicted. 

The  court  states,  as  shown  by  narrative 
made  part  of  the  bill  of  exceptions: 

"No  part  of  the  charge  was  excepted  to,  ex- 
cept that  in  regard  to  flight,  and  no  special 
charge  on  this  point  was  requested." 

We  are  informed  by  the  court's  per  curiam: 
The  evidence  showed  that  the  crime  was 
committed  at  1:30  a.  m.,  and  that  the  ac- 
cused could  not  be  found  in  the  parish  the 
morning  of  the  shooting;  that  he  was  ar- 
rested three  weeks  later  in  the  parish  of 
St  Mary ;  that  the  accused  himself  testified 
that  he  generally  worked  for  railroads,  but 
did  not  state  that  he  had  been  working  in 
the  neighboring  parish  previous  to  the  com- 
mission of  the  crime. 

It  does  not  appear  in  what  respect  the 
charge  was  misleading  and  illegal  in  baring 
instructed  the  jury  that  evidence  of  flight  im- 
mediately after  the  act  is  admissible  to  be 
considered,  in  connection  with  other  facts,  in 
determining  probabilities  of  guilt  or  inno- 
cence. 

The  courts  and  the  text  authors  all  agree 
that  evidence  of  flight  immediately  after 
the  act  is  admissible;  that  it  Is  to  be  con- 
sidered, and  to  have  effect  according  to  the 
circumstances  under  which  it  takes  place.  3 
Rice  on  Criminal  Evidence,  p.  29. 

That  being  the  rule,  it  does  not  appear 
that  the  charge  was  erroneous. 

This  brings  us  to  the  fourth  and  last  bill 
of  exceptions. 

The  deputy  sheriff  who  made  the  arrest 
was  examined  by  the  prosecuting  officer  in 
regard  to  the  asserted  flight. 

That  was  permissible,  particularly  as  the 
court  states  that  the  evidence  showed  that 
the  accused  disappeared  immediately  after 
the  shooting,  and  could  not  be  found  until 
three  weeks  later,  when  he  was  arrested  in 
another  parish,  about  30  miles  from  the  place 
of  the  alleged  offense. 

The  objection  of  the  defense,  as  stated  in 
the  bill  of  exceptions,  was  that  the  testimony 
did  not  go  to  prove  flight  and  that  it  only 
tended  to  prejudice  the  case  of  the  accused 
In  the  minds  of  the  jury. 

The  court  further  adds  that  the  only  ob- 
jection made  to  the  admissibility  of  this  evi- 
dence was  that  flight  could  not  be  shown, 
unless  it  was  alleged  in  the  Indictment.  The 
court  states  that  no  objection  was  made  to 
the  evidence  as  not  tending  to  prove  flight 

This  statement  is  accepted  under  the  rule, 
laid  down  in  repeated  decisions,  that  the 
court's  statement  prevails  in  this  connection ; 
that  is,  when  there  Is  disagreement  between 
court  and  counsel. 

There  Is  some  difference  between  the  court 
and  the  parties  to  the  defense  regarding  this 
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ttsrimony — not  considerable  and  of  no  great 
importance,  in  view  of  the  fact  that,  even 
if  It  be  as  stated  by  learned  counsel  for  de- 
fendant, It  would  not  present  a  .  cause  for 
reversal.  The  only  question  was  the  flight 
vel  non,  and  the  testimony  was  admitted  to 
prove  flight  The  question  of  the  sufficiency 
of  the  testimony  went  to  the  jury.  It  was 
pertinent  and  had  some  bearing. 

All  the  Issues  have  been  considered. 

On  this  appeal  this  court  has  not  found  le- 
gal grounds  sufficient  to  set  aside  the  verdict 
and  sentence. 

For  reasons  stated,  the  verdict  and  the 
sentence  are  affirmed. 


(121  La.) 
No.  16,831. 

L.  LUDERBACH  PLUMBING  CO..  Limited, 

v.  ITS  CREDITORS. 
(Supreme  Court  of  Louisiana.   April  27,  1908.) 

1.  Landlord  and  Tenant— Lessor's  Priv- 
ilege. 

Not  all  the  property  of  the  lessee,  but  only 
that  on  the  leased  premises,  is  Bubject  to  the 
lessor's  privilege. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  8  1001.] 

2.  Judgment— Set-Off . 

Where  in  the  same  judgment  the  parties  are 
condemned  to  pay  each  other  money,  the  two 
judgments  should  be  made  to  offset  pro  tanto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment  8  1670.] 

3.  Receivers— Sale  of  Claims— Validity. 

The  brother  of  a  receiver  may  buy  up  the 
claims  against  the  receivership;  there  being  no 
suggestion  of  the  receiver  himself  being  interest- 
ed in  the  transaction. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Walter  Byers  Sommervllle,  Judge. 

Action  by  the  L.  Luderbach  Plumbing  Com- 
pany, Limited,  against  its  creditors.  From  a 
judgment  homologating  a  receiver's  account 
plaintiff  appeals.  Amended  and  affirmed. 

Benjamin  Rice  Forman,  for  appellant  Mc- 
Coskey  &  Benedict  and  Frank  William  Hart 
for  appellee  estate  of  Frank  Johnson.  Solo- 
mon Wolff,  Joseph  Brewer,  Saunders  &  Gur- 
ley,  C.  A.  Schreiber,  Gabriel  Fernandez,  Ar- 
thur McGuirk,  Denegre  &  Blair,  and  Victor 
Leovy,  for  other  appellees. 

PROVOSTY,  J.  The  present  appeal  Is 
from  a  judgment  homologating  a  receivership 
account 

The  fee  of  the  notary  for  making  the  inven- 
tory was  reduced  from  $150  to  $75.  In  the 
course  of  the  trial,  opposition  to  this  Item 
was  withdrawn  by  all  those  of  the  very  nu- 
merous opponents  who  were  present  by  coun- 
sel participating  In  the  trial.  The  other  op- 
ponents, not  present  at  the  trial  by  counsel, 
had  contented  themselves  with  opposing  the 
account  as  a  whole,  without  any  specification 
of  this  notary's  fee.  Whether,  if  they  had 
filed  specific  oppositions,  they  would  have  in- 
cluded this  item  among  them,  this  court  can- 


not say.  But  the  probability  is  that,  had  they 
participated  in  the  trial,  they  would  have  done 
aS  the  numerous  other  opponents  did,  some 
of  whom  had  filed  specific  oppositions.  They 
have  not  appeared  in  this  court  Upon  the 
evidence,  this  court  sees  no  good  grounds  for 
holding  that  the  charge  of  $150  was  excessive. 

Another  respect  in  which  the  judgment 
changed  the  account  was  by  allowing  the 
lessor,  estate  of  Frank  Johnson,  a  certain 
amount  claimed  to  be  due  for  rent  The  mat- 
ter depends  wholly  upon  the  weight  of  the 
evidence,  and  we  cannot  say  that  the  trial 
court  has  erred. 

The  lessor  Is  not  entitled,  however,  to  a 
privilege  upon  all  the  property  of  the  receiver- 
ship in  general,  but  only  upon  the  movables 
contained  in  the  leased  premises,  or  their" 
proceeds;  also  we  think  that  the  amount 
found  by  the  lower  court  to  be  due  by  the 
lessor  for  damages  resulting  to  the  goods  on 
the  leased  premises  from  the  defective  condi- 
tion of  the  roof  should  have  been  made  to 
offset  pro  tanto  the  judgment  given  the  lessor 
against  the  receivership.  The  judgment  will 
have  to  be  amended  in  these  two  particulars. 

The  rents  in  question  belong  to  the  usufruc- 
tuary of  the  estate  of  Johnson,  and  hence  the 
suit  to  recover  them  was  properly  brought  by 
her  alone,  and  there  was  no  necessity  for 
making  the  heirs  of  Johnson  "parties  to  the 
suit 

At  the  time  of  the  appointment  of  the  re- 
ceiver, the  L.  Luderbach  Plumbing  Company, 
Limited,  had  certain  contracts  under  way. 
These  had  to  be,  and  were,  fulfilled,  and  the 
expenses  are  itemized  in  a  separate  statement 
for  each  contract,  marked,  respectively,  "A," 
"B,"  etc.  The  trial  judge  thought  that  cer- 
tain items  in  statement  A  had  already  been 
included  .in  statement  B,  and  were  a  double 
charge,  and  he  accordingly  reduced  state- 
ment A  from  $389.95  to  $286.95.  We  think 
that,  upon  the  evidence,  this  was  error. 

L.  Luderbach,  brother  of  the  receiver,  bought 
the  claim  of  one  of  the  creditors,  amounting 
to  $456.13,  at  40  cents  on  the  dollar,  or  say 
$182.45.  The  trial  court  reduced  the  claim 
to  the  latter  amount.  But  there  was  no  rea- 
son for  doing  so.  The  brother  of  the  receiver 
was  at  perfect  liberty  to  buy  up  the  claims 
against  the  receivership.  No  suggestion  is 
made  that  the  receiver  was  Interested  with 
him  In  the  purchase. 

The  claim  of  J.  K.  Mott  Iron  Works  was, 
we  think,  properly  allowed.  An  itemized 
statement  Is  furnished  of  it  testifled  to  by 
one  witness,  corroborated  by  a  written  ac- 
knowledgement and  by  letters.  L.  Luderbach 
in  his  testimony  challenges  the  correctness 
of  only  one  of  the  Items,  thereby  Impliedly 
conceding  the  correctness  of  the  others ;  and 
as  to  the  item  he  challenges  his  objection  is 
merely  that  the  articles  represented  by  it 
were  more  expensive  than  those  which  had 
been  ordered.  Upon  the  whole,  we  agree  with 
the  trial  court  that  the  claim  is  sufficiently 
proved. 
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It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  allowing  George  Unterelner,  no- 
tary, $150,  as  originally  done  In  the  account, 
and  by  allowing  the  lessor,  estate  of  John- 
son, a  privilege  only  on  the  proceeds  of  the 
movables  that  were  contained  in  the  leased 
premises,  and  by  offsetting  pro  tanto  the 
amount  thus  allowed  estate  of  Johnson  by 
the  sum  of  $106.50,  allowed  herein  to  the  re- 
ceivership against  said  estate  for  goods  dam- 
aged, the  said  offset  to  be  as  of  this  date, 
and  by  reinstating  the  statement  A  to  the 
amount  of  $389.95  as  it  originally  stood  in 
the  account,  and  by  allowing  Louis  Luder- 
bach,  as  assignee  of  the  Fairbanks  Company, 
$456.13,  as  done  In  the  account  as  filed,  and 
that,  as  thus  amended,  the  judgment  appealed 
from  be  affirmed.  Costs  of  appeal  to  be  paid 
In  equal  part  by  the  receivership  and  by  Mrs. 
Oliver  A.  Johnson,  usufructuary  of  the  estate 
of  Johnson. 


MOBILE,  J.  &  K.  C.  R.  CO.  v.  HICKS  et  al. 

(No.  12,839.)* 
(Supreme  Court  of  Mississippi.   April  20,  1908.) 

1.  Master  and  Servant— Death  of  Servant 
—Negligence— Res  Ipsa  Loquitur. 

Decedent,  a  section  foreman. in  defendant's 
employ,  while  walking  along  a  piece  of  new  road 
which  had  not  been  ballasted,  was  killed  by  the 
derailment  of  a  mixed  passenger  and  freight 
train  as  it  was  passing  him  at  the  rate  of  30  to 
40  miles  an  hour  though  the  schedule  fixed  for 
freight  trains  was  15  miles  per  hour.  This  was 
the  firet  train  ever  run  over  the  road  carrying 
passengers.  Held,  that  the  doctrine  of  "res  ipsa 
loquitur"  was  applicable,  and  that  the  facts  suf- 
ficiently showed  that  decedent's  death  was  due 
to  the  incompetency  of  the  engineer  of  the  train, 
for  which  defendant  was  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  881,  898.] 

2.  Death— Damages— Excessiveness. 

Where  a  railroad  section  foreman  at  the 
time  he  was  killed  was  a  man  28  years  old,  in 
good  health,  industrious,  and  of  good  habits,  and 
left  a  widow,  27  years  old,  and  four  children, 
from  2  to  8,  respectively,  a  verdict  awarding 
them  $7,500  for  his  wrongful  death  was  not  ex- 
cessive. 

J Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  15,  Death,  §§  125-130.] 

3.  Master  and  Servant— Death  of  Servant 
—Railroads— Accident. 

Where  the  death  of  a  railroad  section  fore- 
man while  walking  along  the  side  of  a  new  un- 
ballasted track  was  caused  by  derailment  of  a 
mixed  train  being  negligently  run  over  the  road 
at  a  rate  nearly  three  times  its  schedule,  the  in- 
jury was  not  due  to  pure  accident,  under  the 
rule  that,  in  order  that  a  party  may  be  liable  for 
negligence,  it  is  not  necessary  that  he  should 
have  contemplated  or  anticipated  the  particular 
consequences  which  ensued  or  the  injuries  sus- 
tained :  it  being  sufficient  if  by  the  exercise  of 
rensonable  care  he  might  have  foreseen  that 
some  injury  would  result  from  his  act  or  omis- 
sion, or  that  consequences  of  a  generally  in- 
jurious nature  might  have  been  anticipated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  163.] 

4.  Constitutional  Law— Equal  Protection 
of  Laws— Fellow  Servants— Railroads. 

Ann.  Code  1892,  §  3559,  providing  that 
every   railroad  employe"  shall  have  the  same 

'Suggestion  of  error  overruled  June  8.  1908. 


rights  and  remedies  for  an  injury  suffered  by 
him  through  the  act  or  omission  of  the  corpora- 
tion or  its  employes  as  are  allowed  by  law  to 
other  persons  not  employes,  where  the  injury  re- 
sults from  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  in  another  department 
of  labor  from  that  of  the  party  injured,  or  of  a 
fellow  servant  on  another  train  of  cars  or  one 
engaged  about  a  different  piece  of  work,  is  not 
in  violation  of  the  fourteenth  amendment  of  the 
federal  Constitution ;  the  nature  of  the  business 
of  railroads  being  inherently  dangerous. 

5.  Master  and  Servant— Injuries  to  Serv- 
ant— Statutes— Applicability  to  Servant. 

Where  decedent,  a  railroad  section  foreman, 
was  killed  while  walking  along  the  side  of  the 
track  by  a  freight  car  from  a  passing  train  fall- 
ing over  on  him  before  the  train  could  be  stop- 
ped, after  derailment  resulting  from  the  engi- 
neer's negligence  in  operating  the  train  over 
certain  unballasted  track  at  an  excessive  rate 
of  speed,  decedent  was  within  the  class  of  em- 

floyes  entitled  to  the  benefit  of  Ann.  Code  1892, 
3559,  abrogating  the  fellow  servant  rule  with 
reference  to  certain  employes  of  a  railroad  cor- 
poration injured  as  the  result  of  the  negligence 
of  a  fellow  servant  engaged  in  another  depart- 
ment of  labor  or  about  a  different  piece  of  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  362-365.] 

6.  Same— Scope  of  Statute. 

Const.  8  193  (Ann.  Code  1892,  5  3559).  ex- 
empting certain  railroad  employes  from  the  ap- 
plication of  the  fellow  servant  rule,  protects 
the  injured  employe"  not  against  what  the  master 
is  doing,  but  against  what  his  coemployea  of 
certain  kinds  are  doing;  the  inquiry  being,  not 
whether  he  is  at  the  time  operating  a  train  and 
thus  exposing  other  employes  to  a  peril,  but 
whether  in  the  discharge  of  his  duty  he  is  where 
the  negligence  of  other  coemployea  operating  the 
train  may  injure  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  362-366.] 

7.  Same— Presumption  of  Negligence— Stat- 
utes—Application  . 

Where,  in  an  action  for  death  of  a  railroad 
section  foreman  by  the  negligence  of  an  engi- 
neer, decedent  was  within  the  exemption  from 
the  fellow  servant  rule  prescribed  by  Const.  § 
193  (Ann.  Code  1892,  §  3559),  he  was  entitled 
to  the  statutory  presumption  of  negligence  raised 
by  Code  1906,  §  1985,  declaring  that,  in  all  ac- 
tions against  railroad  companies  for  damages 
done  to  persons  or  property,  proof  of  injury  in- 
flicted by  the  running  of  the  locomotive  or  cars 
of  the  company  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  servants  of  the 
company,  and  that  the  section  shall  apply  to  pas- 
sengers and  employes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  881,  898.] 

8.  Same— Defense— Fellow  Servant— Bur- 
den of  Proof. 

That  no  recovery  can  be  had  for  injuries  to 
a  servant,  because  they  were  due  to  the  negli- 
gence of  a  fellow  servant,  is  matter  of  defense, 
the  burden  of  proof  of  which  is  on  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  906.] 

9.  Death— Actions— Right  to  Sue— Person- 
al Representative  —  Legal  Representa- 
tives—Separate Actions. 

Ann.  Code  1892.  8  3559,  makes  railroad  com- 
panies liable  for  the  death  of  their  servants, 
caused  by  the  negligence  of  fellow  servants  in 
certain  instances,  and  declares  that,  where  death 
ensues,  the  legal  or  personal  representative  of 
the  person  injured  shall  have  the  same  rights 
and  remedies  as  are  allowed  by  law  to  the  rep- 
resentatives of  other  persons,  and  that  the  sec- 
tion shall  not  deprive  an  employe*  of  a  corpora- 
tion, or  his  legal  or  personal  representative,  of 
any  right  or  remedy  that  he  now  has  by  law. 
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Code  1906,  8  721,  provides  that,  whenever  death 
is  cansed  by  any  negligent  act  which  would,  if 
death  had  not  ensued,  have  entitled  the  party  to 
recover  damages,  and  the  deceased  person  shall 
have  left  a  widow  or  children,  or  both,  the  per- 
son or  corporation,  or  both,  that  would  have 
been  liable  had  death  not  ensued,  and  the  rep- 
resentative of  such  person  or  corporation,  shall 
be  liable  for  damages  notwithstanding  the  death  ; 
that  the  action  may  be  brought  in  the  name  of 
the  widow  for  the  death  of  the  husband,  or  in 
the  name  of  the  child  for  the  death  of  a  par- 
ent, or  all  the  parties  may  join ;  but  that  there 
plmll  be  but  one  suit  for  the  same  death,  which 
shall  inure  to  the  benefit  of  all  parties  concerned. 
Held  that,  where  a  widow  and  children  brought 
an  action  for  the  alleged  wrongful  death  of  the 
husband  and  father,  a  railroad  employe,  the 
widow  waa  not  entitled  to  maintain  another  ac- 
tion as  her  husband's  administratrix  to  recover 
damages  sustained  by  the  husband  himself. 

10.  Appeal— Review — Harmless  Ebbob— Con- 
solidation or  Actions. 

Where  a  widow  and  children  sued  as  the 
legal  representatives  of  the  husband  and  father 
for  his  wrongful  death,  and  the  widow  also  sued 
as  his  administratrix  for  damages  sustained  by 
decedent  himself,  only  one  of  such  suits  being 
maintainable,  and  all  of  the  damages  sustained 
being  recoverable  in  either,  defendant  was  not 
prejudiced  by  a  consolidation  of  the  two  suits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  4033.] 

11.  Death  —  Constitutional  Provisions  — 
Death  of  Servant— Remedies. 

Const,  i  193,  after  defining  specified  cases 
in  which  the  servant  does  not  assume  the  risk 
of  negligence  of  fellow  servants,  nor  of  defective 
machinery  or  appliances,  declares  that,  where 
death  ensues  from  an  injury  to  an  employs,  the 
legal  or  personal  representatives  of  the  person 
injured  shall  have  the  same  rights  and  remedies 
as  are  allowed  by  law  to  such  representatives  of 
other  persons.  Held,  that  such  provision  is  self- 
executing,  so  that  whatever  enlargement  or  re- 
striction is  applied  to  the  rights  and  remedies  of 
persons  not  employes  for  injuries  is  also  appli- 
cable propria  vigore  to  fellow  servants  in  the 
specified  cases. 

12.  Same— Right  to  Sue— Action  bt  Widow 
and  Children. 

Under  the  express  provisions  of  Code  1906. 
i  721.  authorizing  a  recovery  for  wrongful  death, 
and  declaring  that  the  act  shall  apply  to  all 
personal  injuries  that  servants  or  employes  re- 
ceive in  the  service  or  business  of  the  master, 
where  such  injuries  result  in  death,  and  declar- 
ing that  the  action  may  be  brought  by  the  de- 
ceased servant's  widow  and  children  for  the  re- 
covery of  damages  sustained,  an  action  for  the 
death  of  a  railroad  employ^,  who  leaves  a  widow 
and  minor  children,  can  only  be  brought  by 
them. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  88  35-46.] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; Geo.  H.  Ethridge,  Special  Judge. 

Consolidated  actions  by  Mary  A.  Hicks,  as 
administratrix  of  the  estate  of  Ray  Hicks, 
deceased,  and  by  Mrs.  Hicks  and  her  chil- 
dren, as  widow  and  children  of  deceased, 
against  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company,  for  the  alleged  wrongful 
killing  of  deceased  while  in  defendant's  em- 
ploy. Judgment  for  plaintiff  for  $7,500,  and 
defendant  appeals.  Affirmed. 

The  following  statement  of  facts  appears 
in  appellant's  brief: 

"On  October  28.  1905,  Ray  Hicks,  a  section 
foreman  on  appellant's  line  of  railroad,  was 


working  with  his  crew  at  a  point  about  two- 
or  three  miles  north  of  Decatur  Junction  in 
Newton  county.  The  crew  had  stopped  for 
dinner,  but  were  still  on  the  track  and  near 
it,  when  a  mixed  passenger  and  freight  train 
approached.  Immediately  behind  the  loco- 
motive were  several  freight  cars,  and  the 
passenger  coach  was  on  the  back  end  of  the 
train.  The  train  was  going  north,  and,  it 
seems,  Hicks  and  his  crew  were  walking  in 
the  same  direction;  Hicks  himself  being 
ahead  and  farther  north  than  the  members 
of  his  crew.  He  was  on  the  east  side  of  the 
track,  he  having  stepped  off  a  few  feet  as 
the  train  approached.  About  the  fourth  car 
from  the' locomotive,  when  it  was  at  a  point 
8%  rail  lengths,  or  280%  feet,  from  Hicks, 
left  the  track,  and  about  four  other  cars  then 
were  derailed;  two  of  them  falling  on  the 
west  side  of  the  track  and  three  on  the  east 
side,  or  the  side  Mr.  Hicks  was  on.  The  last 
.derailed  car  seems  to  have  remained  on  the 
cross-ties  till  it  reached  a  point  nearly  op- 
posite where  Hicks  was  standing,  and  then 
it  turned  over,  falling  on  Hicks  and  Inflicting 
injuries  from  which  be  died  In  a  few  hours. 
There  was  a  passenger  coach  and  a  caboose  in 
the  train ;  the  passenger  coach  being  the  rear 
end,  and  caboose  immediately  in  front  of  the 
coach.  These  two  cars  were  filled  with  pas- 
sengers, who  were  on  their  way  to  a  Baptist 
Association  at  Philadelphia,  Neshoba  county. 
The  coach  and  caboose  did  not  leave  the 
track,  and  the  passengers  were  not  hurt  A 
majority  of  the  passengers  were  farmer  dele- 
gates to  the  association.  After  the  derail- 
ment the  passengers  got  out  and  looked  for 
the  cause  of  the  trouble,  but  could  find  none. 
They  found  nothing  wrong  with  the  track, 
nor  with  the  equipment  Blant  McAlpln,  an 
Important  witness  for  the  plaintiffs,  said: 
'I  couldn't  see  any  cause  for  it  in  connection 
with  the  track.'  Again  the  same  witness  was 
asked,  'What  was  the  general  condition  of 
this  railroad  as  to  smoothness  of  Its  track — 
whether  ballasted  or  not?'  To  which  the 
witness  answered,  'It  seemed  to  be  all  right.' 
No  defects  in  the  track  could  be  found  by 
any  of  the  passenger  farmer  delegate  wit- 
nessest  They  made  examinations  for  the 
purpose  of  discovering,  if  possible,  what  had 
caused  the  derailment.  Nothing  could  be 
found  by  any  of  them  which  accounted  for 
the  accident  Several  of  these  witnesses 
gave  an  opinion  as  to  the  speed  of  the  train 
at  the  time.  Their  estimates  ranged  from  20 
to  40  miles  per  hour.  Not  one  of  these  wit- 
nesses had  ever  traveled  extensively ;  not 
one  professed  to  be  able  to  do  more  than 
guess  at  the  speed ;  not  one  of  them  bad  had 
any  experience  which  qualified  him  to  make 
an  estimate  which  could  be  depended  upon. 
They  said  the  train  was  running  faster  than 
it  usually  did  over  this  road;  but  none  of 
them  said  It  was  running  faster  than  usual 
over  this  particular  part  of  the  road.  Nearly 
all  said  the  attention  of  the  passengers  bad 
been  attracted  by  the  fast  running,  and  that 
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some  of  them  remarked  upon  It  before  the 
wreck.  A  train  going  north  on  this  line, 
passing  Decatur,  runs  up  to  the  station  at 
Decatur  on  a  spur,  and  then  backs  about  a 
mile  onto  the  main  line  before  proceeding 
northward.  The  wreck  occurred  about  two 
miles  north  of  the  junction  of  this  spur  and 
main  line.  The  train  had  therefore  been 
running  long  enough  to  cover  about  two  miles 
since  it  had  been  at  a  full  stop.  Several  of 
plaintiff's  witnesses  said  the  train  had  been 
Increasing  its  speed  all  the  way  from  the 
junction.  The  locomotive  and  three  cars  re- 
mained on  the  track,  and  no  defects  in  them 
or  in  any  part  of  the  equipment  was,  discov- 
ered. The  deceased  was  a  young  man,  about 
28  years  of  age,  In  good  health,  industrious, 
and  of  good  habits.  He  left  a  widow,  27 
years  old,  and  four  children,  from  2  to  8 
years  of  age.  The  jury  rendered  a  -verdict 
for  the  plaintiffs  in  the  sum  of  $7,500." 

May,  Flowers  &  Whitfield,  for  appellant 

To  recover  damages  arising  out  of  the  oc- 
currence two  suits  were  filed — one  by  the  ad- 
ministratrix, and  another  by  the  widow  and 
children.  The  administratrix  bases  her  claim 
upon  the  allegation  that  the  wreck  was  caus- 
ed by  the  negligence  of  the  engineer  In  charge 
of  the  locomotive  (1)  In  running  at  too  great 
a  speed,. and  (2)  in  trying  to  check  the  train 
suddenly  when  it  was  running  at  the  high 
rate  of  speed;  It  being  averred  that  the  de- 
ceased and  the  engineer  were  in  different  de- 
partments of  labor  and  engaged  about  dif- 
ferent pieces  of  work.  The  second  declara- 
tion, that  by  the  widow  and  children,  is  based 
upon  the  alleged  negligence  of  the  master  It- 
self in  six  particulars.  The  master  Is  charg- 
ed to  have  been  negligent  (1)  in  "knowingly 
employing  and  putting  in  charge  of  said  train 
an  inexperienced,  incompetent,  unskillful,  and 
reckless  engineer,  as  the  result  of  which  the 
train  was  run  at  a  dangerously  rapid  rate  of 
speed,  especially  dangerous  in  view  of  the 
condition  of  the  track" ;  (2)  "In  knowingly 
employing  and  putting  In  charge  of  the  train 
an  inexperienced,  Incompetent,  and  reckless 
engineer,  as  a  result  of  which  the  freight 
train,  running  at  a  very  rapid  rate  of  speed, 
was  through  the  unskillfulness  of  the  en- 
gineer suddenly  attempted  to  be  checked" ; 
(3)  "in  allowing  the  box  car  which  first  jump- 
ed from  the  track  to  be  equipped  with  trucks 
of  an  Improper  gauge,  so  that  the  wheels  did 
not  properly  fit  the  tracks";  (4)  "in  allow- 
ing the  flange  on  the  wheel  of  the  box  ear 
which  first  jumped  from  the  track  to  become 
worn,  defective,  and  unsafe" ;  (5)  "In  fixing 
a  schedule  for  said  train,  which  In  view  of 
the  condition  of  its  railroad  was  excessive 
and  dangerous";  and  (6)  "in  that  the  car 
which  jumped  first  from  the  track  was  not 
equipped  with  good  and  sufficient  brakes  and 
brake  shoes,  so  that  its  motion  and  speed 
could  be  controlled,  and  because  the  said 
train  and  said  car  had  not  been  properly 
equipped  with  air  brakes,  so  that  the  speed 


and  motion  of  the  train  could  be  regulated." 
It  will  be  observed  later  that  the  testimony 
was  confined  altogether  to  allegation  No.  1 
in  the  declaration  filed  by  the  administratrix, 
to  the  effect  that  the  train  was  being  run  at 
a  reckless  and  dangerous  rate  of  speed  by  the 
engineer.  There  are  several  important  ques- 
tions involved  in  this  case,  and  they  are  pre- 
sented by  the  record  In  every  way  that  coun- 
sel for  this  appellant  knew  how  to  raise 
them.  They  will  be  discussed  without  regard 
to  the  manner  or  order  In  which  they  were 
raised. 

(1)  This  casualty  In  which  Mr.  Hicks  lost 
bis  life  was  an  accident  pure  and  simple.  It 
was  a  thing  that  could  not  have  been  fore- 
seen. If  the  company  or  one  of  its  servants 
was  negligent,  this  result  was  not  a  con- 
sequence of  such  negligence  that  could  or 
should  have  been  anticipated.  The  negli- 
gence, if  any  there  was,  was  not  the  probable 
nor  proximate  cause  of  the  injury.  If  the 
law  requires  a  railroad  company  to  equip 
Its  cars  carefully  and  maintain  safe  tracks, 
and  to  employ  skillful  and  efficient  opera- 
tors, and  requires  such  operators  to  carefully 
handle  the  trains  and  to  run  at  safe  rates 
of  speed,  such  laws  are  made  for  the  pro- 
tection of  persons  who  ride  on  the  trains  or 
who  may  be  necessarily  on  the  tracks.  Such 
laws  are  not  made  for  the  protection  of  peo- 
ple who  may  be  standing  near  the  tracks, 
and  who,  by  violation  of  such  laws,  might 
be  injured  by  derailed  trains.  A  proximate 
cause  of  an  injury  is  one  which  should  be 
expected  to  bring  about  such  Injury,  and 
which,  In  the  ordinary  course  of  things,  does 
result  in  such  injury.  This,  perhaps,  is  the 
only  Instance  in  the  history  of  railroad  op- 
eration in  Mississippi  where  one  was  killed 
by  a  derailed  train.  The  people  on  the  train 
are  at  the  mercy  of  the  engineer.  The  peo- 
ple on  the  other  trains  using  the  same  track 
are  at  his  mercy-  People  who  are  necessarily 
on  the  track  may  be  dependent  upon  his  care- 
ful performance  of  his  duties.  It  Is  for  their 
protection  that  the  law  requires  him  to  be 
skillful  and  careful.  This  railroad  is  about 
400  miles  long.  It  could  never  have  been  an- 
ticipated that  a  train  running  from  one  end 
to  the  other  would  jump  the  track  at  the 
point  where  Mr.  Hicks  happened  to  be  stand- 
ing In  Newton  county  and  kill  him. 

(2)  The  suit  by  the  administratrix  Is  based 
upon  the  alleged  negligence  of  a  fellow  serv- 
ant in  another  department  of  labor.  The  de- 
ceased was  a  section  foreman.  He  was  with 
his  gang  working  on  the  track,  and  had  stop- 
ped for  dinner.  He  was  sitting  or  standing 
near  the  track,  when  he  was  not  at  work, 
and  part  of  a  passing  train  was  derailed, 
and  a  car  which  had  jumped  the  track  fell 
on  him  and  killed  him.  His  administratrix 
sues  on  the  ground  that  the  engineer  running 
the  train  was  guilty  of  willful  carelessness 
and  negligence  and  recklessness,  in  that  be 
was  running  the  train  at  a  rate  of  speed  that 
was  very  dangerous.    She  says  that  it  was 
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especially  dangerous  because  of  the  fact  that 
the  track  was  new  and  not  ballasted,  and 
that  the  said  engineer  committed  another  act 
of  negligence  In  attempting  to  check  the 
speed  of  the  train  very  suddenly.  It  Is  charg- 
ed that  the  sudden  checking  of  the  train 
when  it  was  running  at  such  a  high  rate  of 
5Peed  caused  the  box  car  to  jump  from  the 
track,  pulling  with  It  two  or  three  other  box 
cars,  one  of  which  fell  on  the  said  Hicks,  de- 
ceased. The  suit  is  based  upon  section  193 
of  the  Constitution,  as  it  appears  in  section 
3559  of  the  Annotated  Code  of  1892. 

We  assume  here  that  section  3559  of  the 
Code  (for  the  purposes  of  this  suit)  is  in  force 
as  it  was  originally  written  in  the  Code  of 
1892.  It  was  attempted  to  amend  it  by  chap- 
ter 87,  p.  97,  Laws  of  1896,  and  by  chapter 
66.  p.  84,  Laws  of  1898.  The  last  amend- 
ment—that is,  chapter  66,  p.  84,  Laws  of  1898 
— was  declared  unconstitutional  by  the  Su- 
preme Court  In  Ballard  v.  Oil  Company,  81 
Miss.  507,  34  South.  633,  62  L.  R.  A.  407,  95 
Am.  St  Rep.  476.  This  means,  too,  that 
chapter  87,  p.  97,  of  the  Laws  of  1896,  Is 
also  unconstitutional.  The  two  acts  amend- 
ing section  3559  of  the  Code  having  been  de- 
clared null  and  void,  the  said  section  stands 
as  it  was  before  these  attempted  amend- 
ments. Chapter  66,  p.  84,  of  the  Laws  of 
1898,  was  declared  unconstitutional  as  be- 
ing in  violation  of  article  14  of  the  Consti- 
tution of  the  United  States,  which  prohibits 
the  states  from  denying  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws.  The  two  grounds  on  which  the  court 
held  that  the  said  act  denied  equal  protec- 
tion of  the  laws  to  certain  persons  were  that 
"It  imposes  restrictions  upon  all  corporations, 
without  reference  to  any  difference  arising 
out  of  the  natures  of  their  businesses,"  and 
"it  imposes  restrictions  upon  all  corporations 
*  •  *  which  are  not  Imposed  upon  natural 
persons."  The  said  act  of  1898  undertook  to 
extend  the  fellow  servant  rule  to  the -em- 
ployes "of  any  corporation."  The  court  said, 
In  the  first  place,  that  It  would  not  be  giving 
all  corporations  the  equal  protection  of  the 
law  to  apply  the  strict  rule  provided  by  sec- 
tion 193  of  the  Constitution  to  them  in  their 
relations  with  their  employes,  unless  they 
were  all  engaged  In  the  same  or  similar  kind 
of  business ;  that  all  corporations  do  not  con- 
duct the  same  kind  of  business,  and  occupa- 
tions cannot  be  classified  reasonably,  and  for 
purposes  of  special  legislation,  by  reference 
to  the  character  of  the  persons  owning  and 
conducting  them.  One  corporation  may  be 
engaged  In  a  dangerous  business,  and  another 
in  a  business  which  requires  employes  to 
run  no  risk  whatever.  The  degree  of  care 
which  a  corporation  operating  a  dangerous 
business  is  required  to  exercise  might  not 
reasonably  be  required  of  one  operating  an- 
other business  not  necessarily  dangerous  at 
all.  The  reasonableness  of  the  fellow  serv- 
ant rule  cannot  depend  upon  the  character  of 
the  employer  whether  a  natural  or  artificial 


person.  To  put  all  corporations  in  the  same 
class  and  provide  a  stringent  rule  to  be  ap- 
plied to  all  of  them  Is  unjust  and  unequal 
legislation.  The  court  accepted  as  being 
sound  the  holding  of  those  courts  which  have 
declared  that  every  classification  for  the  pur- 
pose of  special  legislation  of  this  kind  must 
be  based  on  '"some  difference  bearing  a  rea- 
sonable and  Just  relation  to  the  act  in  respect 
to  which  the  classification  is  proposed.'.'  The 
court  held  that  the  fellow  servant  rule  can- 
not be  extended  to  corporations  as  such  while 
at  the  same  time  it  is  not  made  to  apply  to 
individuals  engaged  in- the  same  kind  of  busl- 
ness.  Our  court  rejected  the  holding  of 
some  of  the  courts  to  the  effect  that  corpora- 
tions, being  artificial  persons  created  by  the 
state,  may  be  forced  to  accept  any  legislation 
which  the  state  sees  fit  to  impose  upon  them. 

Since  the  court  has  declared  the  act  of 
1898  unconstitutional  on  the  ground  that  the 
fellow  servant  rule  cannot  be  extended  to 
corporations  in  general,  without  extending  It 
also  to  individuals  engaged  in  businesses  of 
the  same  kind,  It  Is  Impossible  to  see  how 
section  3559  itself  could  be  held  constitution- 
al. If  the  fellow  servant  rule  cannot  be  en- 
forced against  corporations  in  general,  unless 
it  is  also  made  to  apply  to  Individuals  en- 
gaged In  businesses  of  the  same  kind,  under 
the  same  circumstances,  how  can  It  be  en- 
forced against  railroad  corporations,  unless 
it  should  also  be  enforced  against  individuals 
owning  and  operating  railroads?  In  the  Bal- 
lard Case  our  court  intimates  that,  if  the 
Supreme  Court  of  the  United  States  meant  to 
say  that  legislation  of  this  kind  aimed  at  cor- 
porations engaged  in  the  railroad  business 
could  be  upheld,  although  it  did  not  apply  to 
individuals  engaged  In  the  railroad  business, 
It  would  not  be  easy  to  understand  the  rea- 
son for  such  holding.  In  M.  P.  By.  Co.  v. 
Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L. 
Ed.  107,  the  Supreme  Court  of  the  United 
States  passed  upon  a  statute  of  Kansas  which 
read  as  follows:  "Every  railroad  company 
organized  or  doing  business  in  this  state  shall 
be  liable  for  all  damages  done  to  any  em- 
ploye of  such  company  In  consequence  of  any 
negligence  of  its  agents,  or  by  any  misman- 
agement of  its  engineers  or  other  employes, 
to  any  person  sustaining  such  damage."  The 
court  said  in  that  case  that  the  Kansas  stat- 
ute was  not  in  violation  of  the  fourteenth 
amendment.  But  the  court  did  not  discuss  it 
with  respect  to  its  discriminations  between 
corporations  and  Individuals  engaged  in  the 
railroad  business.  On  the  other  hand,  It 
treated  the  statute  Just  as  If  It  embraced  all 
persons  of  whatever  kind  engaged  in  the 
railroad  business.  Mr.  Justice  Field,  for  the 
court,  said,  among  other  things :  "Such  legis- 
lation is  not  obnoxious  to  the  last  clause  of 
the  fourteenth  amendment,  If  all  persons  sub- 
ject to  it  are  treated  alike  under  similar  cir- 
cumstances and  conditions  In  respect  both  to 
the  privileges  conferred  and  the  liabilities  Im- 
posed." In  M.  &  St  L.  Ry.  Co.  v.  Herrlck,  127 
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U.  S.  210,  8  Sup.  Ct.  1176,  82  L.  Ed.  109,  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  the  same  justice,  upheld  an  Iowa 
statute  which  provided  that  "every  corpora- 
tion operating  a  railway  shall  be  liable  for 
all  damages  sustained  by  any  person,  Includ- 
ing the  employes  of  such  corporations,  in  con- 
sequence of  any  negligence  of  agents  or  by 
any  mismanagement  of  the  engineer  or  other 
employes  of  the  corporation."  But  In  this 
case  the  court  failed  to  discuss  the  question 
as  to  whether  an  Illegal  discrimination  is 
made  by  a  law  which  applies  the  new  fellow 
servant  rule  to  corporations  engaged  in  a 
railroad  business,  but  does  not  make  it  apply 
to  individuals  engaged  in  the  same  business. 

(8)  If  the  court  should  hold  that  this  casu- 
alty, in  its  nature,  can  be  regarded  as  nothing 
more  than  an  accident,  pure  and  simple,  of 
course  appellees  must  fail.  This  is  true, 
without  regard  to  any  other  question  in  the 
case.  If  the  court  should  hold  that  section 
3559  of  the  Annotated  Code  of  1892,  under 
which  this  suit  was  brought,  is  violative  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  such  a  finding 
would  determine  the  controversy  against  the 
appellees,  because  no  proof  was  offered  in 
tbe  court  below  to  sustain  any  allegation  in 
tbe  declaration  filed  by  the  widow  and  chil- 
dren, and  the  evidence  that  was  offered  tend- 
ed only  to  prove,  if  it  tended  to  prove  any- 
thing at  all.  that  the  engineer  was  negligent 
in  running  the  train  at  too  great  a  rate  of 
speed.  But  we  say,  further,  that  the  ap- 
pellee must  fail,  although  the  court  should 
be  of  the  opinion  that  the  casualty  which 
resulted  in  the  death  of  Hicks  was  not  a  mere 
accident  which  could  not  have  been  anticipat- 
ed, and  although  the  court  should  say  that 
section  8559  of  the  Annotated  Code  of  1892  is 
in  harmony  with  the  said  provision  of  the 
Constitution  of  the  United  States. 

The  said  section  3559,  even  as  construed  by 
our  court,  as  far  as  It  has  been  necessary  to 
construe  it  up  to  date,  has  been  held  not  to 
operate  in  favor  of  all  employes  of  railroad 
corporations.  The  mere  fact  of  being  an  em- 
ploye of  a  railroad  corporation  does  not,  in 
itself,  entitle  one  to  the  benefit  of  the  said 
section,  and  to  tbe  benefit  of  section  193  of 
the  Constitution.  Our  court  baa  upheld  It 
up  to  date  when  It  applies  to  railroad  cor- 
porations and  does  not  apply  to  corporations 
engaged  in  other  businesses,  because  railroad 
business  Is  dangerous,  and  is  in  that  respect 
different  from  a  great  many  other  businesses. 
An  employe  of  a  railroad  corporation  cannot 
get  the  benefit  of  the  said  provisions  unless, 
besides  being  a  railroad  employe,  he  Is  en- 
gaged about  a  kind  of  railroad  business  that 
is  hazardous.  It  Is  said  in  the  case  of  Brad- 
ford Construction  Company  v.  Heflin,  88 
Miss.  362,  42  South.  174:  "It  manifestly 
never  was  the  purpose  of  the  Constitution 
makers  in  said  section  193  to  give  to  all  em- 
ployes of  railroad  corporations  the  remedies 
therein  provided.   They  meant  such  employes 


as  were  imperiled  by  the  hazardous  nature 
of  the  business  of  operating  railroad  trains. 
Tbe  very  ground  upon  which  the  United 
States  Supreme  Court  all  along  held  that  such 
legislation  was  constitutional  was  that  the 
nature  of  the  business  of  operating  railroad 
cars  is  inherently  dangerous.  It  would  be 
absurd  to  hold  that  there  was  any  Inherent 
danger  In  discharging  the  duties  of  ticket 
agent,  or  telegraph  dispatcher,  or  many  other 
offices  in  which  employes  of  railroads  are 
at  work.  It  would  be  equally  absurd  to  hold 
that  employes  of  a  railroad  corporation  en- 
gaged in  the  construction  of  a  roundhouse,  or 
in  any  other  work  not  at  all  connected  with 
the  operation  of  the  cars,  were  engaged  in 
work  inherently  dangerous.  They  would  be 
in  no  more  danger  than  any  like  employe  of 
any  other  master.  In  short,  the  reason  which 
sustains  said  section  193  of  the  Constitution 
being  the  inherent  danger  attending  the  actu- 
al operation  of  railroad  trains,  the  remedy 
must  be  limited  to  those  employes  whom  sucb 
danger  imperils." 

A  trackman  is  in  no  more  danger  from  the 
operation  of  trains  than  is  a  telegraph  op- 
erator. Both  usually  work  along  the  track, 
and  are  near  the  track  when  trains  pass. 
The  telegraph  operator  frequently  has  bis 
office  up  within  a  few  feet  of  the  passing 
train.  If  the  train  should  be  derailed  when 
passing  his  office,  and  should  run  into  bis 
office  and  injure  him,  could  such  operator 
recover  under  section  193?  Is  there  anything 
"inherently  dangerous"  in  track  work?  If 
any  trackman  is  imperiled  by  a  running  tra.u. 
is  it  not  from  his  own  selection  of  his  posi- 
tion? Is  there  any  duty  which  any  track- 
man has  to  perform  which  fastens  him  to  the 
track,  or  makes  him  depend  upon  the  safe 
and  careful  operation  of  running  trains? 
There  is  no  more  danger  in  building  a  track 
for  a  railroad  corporation  than  in  building 
a  bridge  for  a  county.  There  is  no  more  dan- 
ger«in  repairing  track  than  there  is  in  build- 
ing a  roundhouse.  The  mere  fact  that  this 
one  man  was  injured  by  a  running  train 
which  was  derailed  does  not  establish  a  dan- 
gerous character  as  attaching  to  his  employ- 
ment It  certainly  is  not  as  dangerous  to  re- 
pair a  track,  and  stand  near  the  track  when 
trains  pass,  as  to  fell  trees  in  the  woods,  or 
to  work  around  a  sawmill,  or  to  build  houses: 
There  is  nothing  "Inherently  dangerous"  in  it 

The  statute  cannot  be  consistently  applied 
to  the  case  of  employes,  except  those  who 
take  part  in  the  actual  operation  of  trains, 
or  whose  duties  expose  them  to  dangers  from 
tbe  actual  operation  of  trains.  The  danger- 
ous part  of  the  railroad  business,  which  jus- 
tifies the  classification  of  it  as  a  dangerous 
business,  is  the  running  of  trains.  The  stat- 
ute only  applies  to  those  who  take  part  In 
such  dangerous  business,  or  whose  duties  ex- 
pose them  to  sucb  dangers.  Those  who  are 
on  the  trains  being  operated  are  certainly 
within  the  statute.  Those  whose  duties  place 
them  upon  the  track  and  make  their  safety 
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depend  upon  the  safe  handling  of  trains  are 
also  within  its  provisions.  If  trackmen  are 
within  the  statute,  then  bridge  gangs  are,  and 
then  persona  building  depots  along  the  said 
tracks  must  necessarily  be,  and  other  em- 
ployes, whose  offices  are  near  the  track,  must 
also  come  within  its  provisions.  Trains  do 
not  usually  Jump  the  track.  This  does  not 
occur  so  often  as  to  make  an  employment 
dangerous,  because  it  Is  to  be  carried  on  near 
the  track,  and  subjects  those  engaged  in  It 
to  danger  from  derailed  trains.  The  danger 
of  railroading  does  not  arise  out  of  the  pos- 
sibility or  frequency  of  derailments.  It  is 
possible  that  this  court  never  before  bad  to 
deal  with  a  case  of  an  injury  to  one  standing 
near  the  track,  caused  by  a  derailed  train. 

Since  this  court  has  said  that  the  said 
section  193  can  be  harmonized  with  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States  only  upon  the  theory  that  the 
railroad  business  is  "Inherently  dangerous," 
such  harmony  can  be  preserved  only  by  limit- 
ing the  application  of  the  section  BtlU  further, 
as  the  cases  arise,  by  extending  it  to  those 
rases  only  of  persons  who  are  engaged  in  a 
railroad  employment  that  Is  In  Itself  "In- 
herently dangerous."  Conductors,  engineers, 
brakemen,  flagmen,  and  firemen  are  all  clear- 
ly within  the  rule,  and  are  entitled  to  the 
benefit  of  the  said  section.  Their  duties  re- 
quire them  to  be  on  and  about  running  trains 
and  to  assist  in  its  operation.  If  anything 
happens  to  the  train,  they  must  suffer.  Their 
business  is  "Inherently  dangerous."  Their 
safety  depends  upon  the  safe  moving  of  the 
trains.  Switchmen,  hostlers,  and  others  whose 
duties  do  not  require  them  to  be  on  running 
trains,  but  who  are  bound  in  the  perform- 
ance of  their  duties  to  be  on  or  close  to  the 
track,  are  also  clearly  within  the  protection 
of  the  said  section.  These  persons  can  no 
doubt  recover  for  the  negligence  of  other  per- 
sons In  every  department  of  labor  and  about 
every  piece  of  work,  although  such  other  em- 
ployes or  officers  themselves  are  not  engaged 
in  any  employment  that  Is  "inherently  dan- 
gerous.'* 

To  determine  whether  the  person  Injured  Is 
entitled  to  the  protection  of  section  193  of 
the  Constitution,  we  should  not  look  at  the 
character  of  the  employment  of  the  person 
whose  negligence  caused  the  Injury,  but  to 
the  character  of  the  employment  of  the  per- 
son who  was  himself  Injured.  A  train  dis- 
patcher, in  his  office  some  distance  away  from 
the  track,  is  clearly  not  within  the  provisions 
of  said  section,  as  our  court  has  said,  even 
before  a  case  arose  which  made  It  necessary 
for  the  court  to  say  it.  The  court  said,  also, 
that  a  ticket  agent  or  telegraph  dispatcher  Is 
<iearly  not  within  the  provisions  of  the  said 
section,  and  that  persons  engaged  in  the  con- 
struction of  a  roundhouse  are  not  within  the 
provisions  of  the  said  section.  But,  while 
these  persons  are  not  within  the  provisions  of 
the  said  section  themselves,  their  negligence 
may  cause  injuries  to  persons  who  are  with- 


in the  protection  of  the  constitutional  pro- 
vision. They  could  not  recover  for  negli- 
gence' of  the  persons  who  are  exposed  to  the 
dangers  of  railroading ;  but  such  persons  who 
are  so  exposed  can  recover  for  their  negli- 
gence, under  our  Constitution. 

In  the  case  at  bar  Hicks  was  engaged  in 
no  dangerous  business.  His  Injuries  did  re- 
sult from  a  running  train;  the  said  train 
having  been  derailed  and  turned  over  on 
him.  If  there  was  any  negligence  causing  the 
injury,  it  was  the  negligence  of  the  engineer, 
and  this  engineer  was  himself  In  a  danger- 
ous employment;  but,  If  the  person  Injured 
was  not  himself  engaged  In  work  "Inherently 
dangerous,"  he  cannot  recover,  under  sec- 
tion 193,  simply  because  the  person  whose  neg- 
ligence caused  his  Injury  was  engaged  about 
a  dangerous  business.  The  statute  was  made 
for  the  protection  of  those  whose  duties  sub- 
ject them  to  the  dangers  of  railroading.  If 
the  engineer  had  been  Injured  on  account  of 
the  negligence  of  the  trackman,  this  section 
would  have  applied.  The  engineer  Is  en- 
gaged in  a  dangerous  employment,  and  the 
trackman  In  a  safe  employment.  The  track- 
man Is  not  exposed  to  the  dangers  of  rail- 
roading, but  his*  negligence  may  support  an 
action  in  behalf  of  a  fellow  servant  who  is  en- 
gaged in  any  dangerous  railroad  business. 
The  person  or  servant  whose  negligence  caus- 
es the  Injury  to  his  fellow  servant  may  be  at 
a  safe  distance  from  danger.  His  negligence, 
however,  avails  his  fellow  servant,  who  is 
exposed  to  dangers  and  who  Is  Injured  there- 
by. The  person  guilty  of  the  negligence  may 
be  in  dangerous  employment  himself.  The 
person  who  Is  Injured  must  have  been  en- 
gaged In  work  which  exposed  him  to  the  haz- 
ards of  railroading. 

(4)  The  plaintiffs  asked  the  trial  court  to 
consolidate  the  two  causes.  The  court  did  this, 
over  the  objection  of  defendant.  The  two 
cases  were  tried  together.  The  plaintiffs  were 
all  entitled  to  recover  after  this  consolidation, 
under  the  instructions  of  the  court,  if  there 
was  any  evidence  to  support  any  allegation 
in  either  of  the  declarations.  We  ask  the 
court  to  bear  In  mind  that  no  evidence  was 
offered  by  the  plaintiffs  which  tended  to  es- 
tablish any  allegation  In  either  declaration, 
except  that  one  in  the  declaration  filed  by 
the  administratrix  to  the  effect  that  the  en- 
gineer was  running  bis  train  at  a  dangerous 
rate  of"  speed.  Under  this  consolidation,  and 
under  the  instructions  of  the  court,  the  Jury 
was  authorized  to  award  damages  to  the 
widow  and  children  for  the  death  of  the  hus- 
band and  father,  although  no  testimony  had 
been  offered  In  support  of  any  charge  except 
the  one  above  mentioned.  In  other  words,  the 
widow  and  children  were  authorized  to  re- 
cover under  section  193  of  the  Constltutloa 
In  fact,  the  declaration  filed  by  the  adminis- 
tratrix asks  for  "such  damages  as  shall  be 
fair  and  Just  with  reference  to  the  injuries 
resulting  from  such  death  to  plaintiff,  the 
widow  and  children  of  the  deceased,  and  such 
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damages  as  the  Jury  may  assess,  taking  into 
consideration  all  damages  of  every  kind  to  the 
decedent  and  damages  of  every  kind  to  the 
widow  and  children."  It  appears  that  the 
plaintiffs  asked  for,  and  that  they  recovered, 
all  damages  of  every  kind  that  they  found 
had  resulted  to  the  deceased  and  to  the  widow 
and  children.  The  question  as  to  whether  the 
widow  and  children  could  legally  recover 
damages  In  an  action  based  upon  said  section 
193  Is  squarely  presented  to  the  court.  We 
will  now  discuss  briefly  the  proposition  that 
nobody  but  the  administratrix  could  recover 
such  damages. 

Section  193  was  Intended  primarily  for  the 
benefit  of  the  Injured  employe.  Rights  of 
action  which  were  unknown,  before  were 
created  for  the  benefit  of  certain  employes  of 
railroads.  But  it  was  further  provided  that, 
If  an  employe  entitled  to  the  benefits  of  the 
said  section  should  die  before  he  should  re- 
cover his  damages,  his  right  to  sue  would 
vest  In  his  legal  or  personal  representative; 
that  is,  in  this  case,  in  his  administratrix. 
The  administratrix  takes  his  place  and  sues 
for  the  same  damages  which  he  (Hicks)  would 
have  sued  for.  It  was  Intended  by  this  last 
provision  to  give  his  estate  the  full  benefit  of 
the  new  rights  of  action  created  by  that  sec- 
tion. Section  193  did  not  vest  any  new  rights 
of  action  In  the  members  of  the  family  of 
a  deceased  employe.  It  only  gave  to  the  em- 
ploye himself  the  right  to  recover  damages 
which  he  himself  had  suffered,  and,  In  the 
event  of  his  death,  the  right  which  he  had 
was  continued  In  his  legal  or  personal  repre- 
sentative. Besides,  at  the  time  this  Injury 
was  sustained  and  at  the  time  this  suit  was 
filed,  there  was  no  statute  on  our  books 
which  attempted  to  authorize  suits  In  cases 
of  this  kind  by  any  other  than  the  legal  or 
personal  representative.  Chapter  87,  p.  97, 
of  the  Laws  of  1896,  and  chapter  66,  p.  84, 
of  the  Laws  of  1898,  had  attempted  to  create 
new  remedies  for  the  enforcement  of  this  sec- 
tion; but  they  had  been  declared  unconstitu- 
tional. Section  3559,  Ann.  Code  1892,  follows 
section  193  of  the  Constitution.  Section  4056, 
Code  1906,  had  not  yet  been  enacted.  This 
suit  was  therefore  brought  under  section  3559, 
Ann.  Code  1892,  which  did  not  undertake  to 
vest  in  the  widow  and  children  or  other  sur- 
viving members  of  the  family  of  a  deceased 
employe  the  right  to  sue  for  damages  to  them- 
selves on  account  of  his  death. 

Section  4  of  the  new  Code  of  1906  preserves 
rights  given  by  former  laws  which  have  been 
In  any  manner  changed  by  the  new  Code,  and 
further  provides  that  "the  proceedings  in 
every  such  case  shall  be  conformed,  as  far  as 
practicable,  to  the  provisions  of  this  Code." 
We  do  not  think,  however,  that  it  will  be 
contended  that  the  bringing  of  the  suit  by 
the  surviving  members  of  one's  family,  in- 
stead of  by  his  legal  or  personal  represen- 
tative, Is  a  mere  matter  of  procedure  which 
should  be  made  to  conform  to  the  new  Code. 
The  distinction  is  Important  An  administra- 


tor does  not  sue  for  the  same  damages  that 
surviving  members  of  a  family  ask  for.  The 
administrator  stands  in  the  place  of  the  de- 
ceased, and  is  entitled  to  recover  the  same 
damages  which  the  deceased.  If  he  had  sur- 
vived his  Injuries,  might  have  recovered.  The 
widow  and  children  recover,  not  what  the  de- 
ceased might  have  recovered  If  he  had  lived 
to  bring  the  suit  himself,  but  the  damages  re- 
sulting to  them,  the  plaintiffs,  on  account  of 
the  death  of  the  person  Injured.  Surviving 
members  of  one's  family  sue  for  damages 
to  themselves.  They  may  be  authorized  by 
statute  in  other  cases  to  sue  also  for  damages 
to  the  deceased ;  but  In  every  case  the  princ- 
ipal item  of  their  claim  is  the  damage  to 
themselves  on  account  of  their  loss  of  the 
father  or  husband  as  their  supporter.  As  our 
statutes  stood  at  the  time  this  suit  was  filed, 
the  Injured  employe  himself  could  sue  If  he 
lived,  and  If  he  died  his  legal  or  personal 
representatives  could  sue,  and  the  measure  of 
damages  in  the  two  cases  would  be  the  same. 
There  was  no  authority  to  sue  for  damages 
to  the  surviving  members  of  his  family. 
There  was  no  authority  in  any  person  to  sue 
for  anything  except  the  damage  done  to  the 
injured  person  himself. 

It  is  true  that  we  have  had  section  603, 
Ann.  Code  1892,  c.  86,  p.  96,  Laws  1896, 
and  chapter  65,  p.  82,  Laws  1898,  all  this 
time.  It  Is  true  that  chapter  65,  p.  83,  Laws 
1898,  In  section  2  thereof  provides  that  "this 
act  shall  apply  to  all  personal  injuries  of 
servants  or  employes  received  In  the  business 
of  the  master  or  employer  where  such  injuries 
result  In  death."  But  this  section  has  been 
held  by  our  court  In  Bussey's  Case,  79  Miss. 
597,  31  South.  212,  to  serve  only  those  em- 
ployes who  could  sue  at  common  law,  who 
are  independent  of  section  193.  The  Legis- 
lature at  that  time  was  not  dealing  with  rem- 
edies and  rights  created  by  section  193.  The 
context  of  the  act  shows  that  they  were  deal- 
ing with  rights  In  general,  those  dealt  with 
in  the  Code  of  1857,  in  section  1510,  Code 
1880,  and  In  section  663,  Ann.  Code  1892. 

It  will  not  be  easy  for  the  court  to  uphold 
any  legislative  enactment  which  undertakes 
to  extend  the  rights  created  by  section  193 
to  the  surviving  members  of  the  family  of  the 
employes  for  whose  benefit  that  section  was 
ordained.  It  may  be  that,  if  the  constitu- 
tional convention  had  never  spoken  on  the 
subject,  the  Legislature  could  have  itself 
created  the  same  rights  as  are  created  by  that 
section,  and  that  either  the  constitutional 
convention  or  the  Legislature  could  have  abro- 
gated the  rigid  common-law  fellow  servant 
rules;  but  the  Legislature  had  continually 
refused  to  pass  any  law  which  would  relieve 
the  "bald  absurdity"  Illustrated  by  the  Mc- 
Masters  Case.  The  Legislature  did  not  speak. 
The  constitutional  convention  did.  Since  the 
Legislature  would  not  act,  and  the  constitu- 
tional convention  did  come  to  the  relief  of  em- 
ployes of  railroads,  and  did  take  up  the  sub- 
ject of  changing   the   common-law  fellow 
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servant  roles,  we  think  It  will  be  held  that 
the  Constitution  has  spoken  finally  on  the 
subject,  and  that  the  Legislature  can  now 
do  nothing  more  than  to  extend  the  remedies 
In  the  manner  pointed  out  by  the  said  section 
of  the  Constitution.  The  last  clause  of  the 
said  section  Is  as  follows:  "The  Legislature 
may  extend  the  remedies  herein  provided  for 
to  any  other  class  of  employes."  The  Legis- 
lature is  authorized  to  extend  these  remedies 
to  other  classes  of  employes,  not  to  the  sur- 
viving members  of  the  families  of  deceased 
employes.  The  Legislature  is  not  given  per- 
mission to  extend  the  remedies  to  other  per- 
sons In  general,  nor  to  extend  or  modify  the 
remedies  given  to  these  particular  employes 
whose  rights  and  remedies  are  defined  by  this 
section;  but  permission  is  given  to  extend  the 
remedies  which  are  fixed  by  this  section  for 
one  class  of  employes  to  other  classes  of 
employes.  The  Constitution  makers  thought 
that  proper  and  legal  classification  of  busi- 
nesses might  be  made,  and  that  Legislatures 
might  discover  and  fix  a  basis  for  classifica- 
tion, and  to  such  other  classes  of  employes 
extend  these  rights  fixed  by  this  section  in 
favor  of  certain  named  railroad  employes. 
As  far  as  this  section  goes  it  is  complete. 
Nothing  was  left  for  the  Legislature  to  do. 
Rights  were  created  in  favor  of  certain  rail- 
road employes,  and  their  remedies  were  also 
provided.  These  rights  and  these  remedies 
were  Intended  to  be  continued  as  the  Con- 
stitution fixes  them.  The  injured  employe 
could  himself  sue  in  the  enumerated  cases. 
If  he  died,  the  person  representing  his  estate 
could  sue  for  and  recover  the  same  damages 
which  he,  if  he  had  lived,  could  have  re- 
covered. In  other  words,  under  the  said  sec- 
tion, no  damages  are  recoverable  except  those 
suffered  by  the  person  Injured.  Under  this 
section  there  is  no  such  thing  as  damages  for 
a  death.  A  widow  cannot  sue  for  the  loss  of 
her  husband.  A  child  cannot  sue  for  damages 
to  himself  occasioned  by  the  death  of  bis 
father.  The  husband  and  father  injured  can 
sue  if  he  lives ;  and  if  he  dies  his  legal  or 
personal  representative  must  step  Into  his 
shoes  and  bring  the  suit  which  he  was  au- 
thorized to  bring.  This  view  of  section  193 
is  necessarily  sound,  If  it  is  a  correct  rule  of 
statutory  construction  that  Legislatures  can- 
not deal  with  subjects  which  are  dealt  with  in 
the  Constitution,  except  in  so  far  as  the  Con- 
stitution itself  authorizes  it 

It  is  true  that  in  the  Bussey  Case,  70  Miss. 
507,  510,  31  South.  212,  214,  our  court  said: 
"It  is  true,  it  [section  193]  provided  that  'le- 
gal or  personal  representatives'  might  assert 
the  rights  thereby  provided,  and  that  in  the 
Hunter  Case,  70  Miss,  471,  12  South.  482, 
which  nullified  the  words  'or  legal  represent- 
atives' in  section  193,  it  was  held  the  per- 
sonal representative  must  sue  till  legislation 
extended  the  remedy.  The  Hunter  Case  did 
not  attempt  to  hold  the  Legislature  was  not 
authorized  to  extend  the  remedy  provided  by 
section  193.    That  section  expressly  says: 


The  legal  or  personal  representatives  shall 
have  the  same  rights  and  remedies  as  are  al- 
lowed by  law  to  such  representatives  of  oth- 
er persons.'  It  was  perfectly  competent  for 
the  Legislature  to  provide  additional  reme- 
dies, and  it  did  do  so  In  the  acts  we  are  con- 
sidering, for  the  express  purpose  of  abrogat- 
ing the  rule  announced  In  the.  Hunter  Case ; 
and  it  also  by  the  same  legislation  abrogated 
the  rule  announced  in  the  Pendergrass  Case, 
69  Miss.  425,  13  South.  954."  But  here  the 
court  was  not  considering  this  particular 
question.  This  argument  was  not  made  to 
the  court  in  that  case.  It  seems  to  have  been 
conceded  that  the  Legislature  could  extend 
the  remedies  and  rights  created  by  section 
193  to  all  persons,  whether  employes  or  not. 
The  only  question  at  issue  in  that  case  was 
whether  the  Legislature  had  so  extended  the 
remedies  by  the  acts  of  1896  and  1898.  Our 
court  has  said  that  the  Constitution  in  sec- 
tion 193  creates  rights  and  causes  of  action 
never  existing  before.  Bussey  v.  Railroad 
Co.,  supra ;  White  v.  Railroad  Co.,  72  Miss. 
12,  16  South.  248.  These  rights  and  causes 
of  action  created  by  section  193  were  in  favor 
of  the  employes  enumerated  therein  them- 
selves. To  now  hold  that  the  Legislature 
may  authorize  surviving  members  of  one's 
family  to  sue  is  creating  new  rights  and 
causes  of  action  in  favor  of  these  persons. 
The  said  section  193  does  create  such  rights 
and  causes  of  action.  This  would  not  be  an 
extension  and  development  of  remedies.  It 
would  plainly  be  a  creation  of  new  rights  and 
new  causes  of  action.  It  is  a  right  entirely 
different  from  that  created  by  section  193. 
An  Injured  employe  sues  for  his  own  suffer- 
ing and  loss  of  time,  and  his  representative 
takes  it  up  if  he  dies  and  sues  for  the  same 
thing.  Section  193  contemplates  this  and  au- 
thorizes it.  But  the  surviving  members  of 
his  family  sue  for  themselves,  and  recover 
damages  to  themselves  occasioned,  not  by 
the  suffering  and  loss  of  time  of  the  deceased, 
but  on  account  of  his  death  and  their  loss 
of  his  support.  This  is  a  new  and  different 
cause  of  action,  and,  If  it  can  now  be  created 
by  the  Legislature,  then  the  fact  that  the 
Constitution  deals  with  the  subject  does  not 
in  any  way  limit  the  powers  of  the  Legisla- 
ture. This  view  of  section  193  seems  to  have 
been  formerly  entertained  by  the  court  At 
least  a  view  of  the  section  was  entertained 
which  would  seem  to  logically  conduct  one 
to  this  conclusion.  It  was  said  in  McVey  v. 
Railroad  Co.,  73  Miss.  487,  19  South.  209, 
that  there  could  be  no  recovery  for  the  death 
of  an  employe  for  whose  benefit  section  193 
was  ordained  if  the  death  was  instantaneous. 
This  recognized  the  construction  of  the  said 
section  above  contended  for;  that  Is,  that 
It  was  made  for  the  benefit  of  the  employes 
themselves,  and,  if  the  employe  did  not  live 
long  enough  for  his  right  to  accrue,  then  no 
action  survived  to  his  legal  or  personal  repre- 
sentative. 

It  is  reasoned  by  some  that  legislation  re- 
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spectlng  the  remedies  for  the  enjoyment  of 
rights  of  action  antedating  section  193  Inures 
to  the  benefit  of  persons  for  whom  section 
193  was  made;  that  since  the  said  section 
provides  that,  "where  death  ensues  from  any 
injury  to  employes,  the  legal  or  personal  rep- 
resentative of  the  person  Injured  shall  have 
the  same  rights  and  remedies  as  are  allowed 
~by  law  to  such  representatives  of  other  per- 
sons," any  statute  which  enlarges  the  rights 
and  remedies  of  persons  not  employes  at 
•once  becomes  a  part  of  said  section  193  and 
may  be  used  by  the  legal  or  personal  repre- 
sentatives of  employes  suing  under  that  sec- 
tion. It  Is  said  that  no  separate  legislative 
action  is  needed  to  develop  the  rights  and 
Temedies  created  by  section  193;  that  the 
Legislature  cannot  make  laws  for  the  benefit 
■of  the  legal  and  personal  representatives  of 
other  persons  without  at  the  same  time  legis- 
lating for  the  benefit  of  employes  for  whom 
section  193  was  made:  that  by  the  express 
provisions  of  said  section  the  legal  and  per- 
-sonal  representatives  of  these  employes  have 
all  the  rights  and  remedies  enjoyed  by  the 
representatives  of  other  persons.  This  view 
of  section  193,  if  adopted,  would  characterize 
chapter  87,  p.  97,  Laws  of  1896,  and  chapter 
66,  p.  84,  Laws  of  1898,  as  meaningless  and 
wholly  unnecessary  enactments.  It  would 
demolish  the  theory  of  two.  statutory  schemes 
made  necessary  by  decisions  of  this  court 
In  the  Phillips  Case,  70  Miss.  14,  11  South. 
602,  the  Hunter  Case,  79  Miss.  597,  31  South. 
1212,  the  White  Case,  72  Miss.  12,  16  South. 
■248,  and  the  Woolley  Case,  77  Miss.  927,  28 
«outh.  26,  and  fully  defined  in  the  Bussey 
Case.  It  would  at  least  demolish  one  of 
these  statutory  schemes,  and  It  would  render 
meaningless  much  writing  which  has  hereto- 
fore been  thought  necessary  by  the  Legisla- 
ture and  by  our  Supreme  Court 

We  think,  however,  that  this  court  will 
stand  by  the  theory  carefully  defined  In  the 
Bussey  Case;  that  It  will  continue  to  treat 
section  193  of  the  Constitution  as  being  the 
•originator  of  certain  causes  of  action,  the  en- 
joyment of  which  must  be  developed  by  leg- 
islation framed  for  that  specific  purpose; 
that  It  did  not  create  these  causes  of  action 
with  the  intention  that  they  should  be  thence- 
forth treated  as  belonging  to  the  same  class 
with  all  other  causes  of  action  for  personal 
Injuries.  This  court  has,  in  the  White  and 
Bussey  Cases,  expressly  decided  that  the  said 
section  creates  "causes"  of  action,  and  that 
these  causes  of  action  were  wholly  unknown 
before.  It  is  not  held  that  the  said  section 
simply  abolishes  defenses  to  actions  which 
could  be  maintained  theretofore.  The  causes 
themselves  were  created.  These  causes  of 
action  were  created  in  the  Injured  employes 
themselves.  Causes  of  action  were  not  creat- 
ed for  the  death  of  employes.  These  are  en- 
tirely distinct.  The  legal  and  personal  repre- 
sentatives, under  said  section  193,  have  the 
right  to  sue  as  legal  and  personal  representa- 
tives of  other  persons  In  general  could  sue. 


At  that  time  it  was  not  contemplated  that  aa 
administrator  could  ever  sue  for  Injuries  oc- 
casioned by  a  death.  When  the  Constitution 
provided  that  the  personal  representative  >f 
a  deceased  employe  should  have  the  same 
rights  as  the  personal  representative  of  per- 
sons not  employes,  it  was  only  meant  to  say 
that  the  cause  of  action  created  In  the  em- 
ploye by  that  section  should  not  die  with 
him ;  but  it  (this  same  right  of  action)  should 
survive  to  his  personal  representative.  Un- 
der the  law  as  It  then  stood  personal  actions 
of  other  persons  did  not  survive.  It  was  on- 
ly meant  to  say  that  personal  actions  of  this 
kind  should  exist  and  also  survive.  Section 
193  does  not  give  any  right  of  action  to  the 
members  of  one's  family.  The  Legislature 
could  not  pass  a  valid  law  taking  away  from 
the  personal  representative  of  a  deceased 
employe,  authorized  to  sue  under  section  193, 
the  right  to  bring,  after  the  death  of  such  em- 
ploye, the  suit  which  he  could  have  brought 
if  he  had  survived  his  Injuries.  This  right 
Is  the  only  one  created  by  section  193  in  per- 
sonal and  legal  representatives.  It  Is  really 
something  new  In  the  law  for  an  administra- 
tor to  prosecute  any  action  which  the  deceas- 
ed could  not  have  prosecuted.  This  right 
has  not  yet  been  extended  to  the  representa- 
tives of  deceased  employes  belonging  to  the 
classes  favored  by  section  193. 

But  In  the  case  at  bar  the  plaintiffs,  the 
widow  and  children,  were  permitted  to  re- 
cover under  section  193.  Evidence  was  ad- 
mitted which  tended  only  to  show  that  the 
engineer  was  running  his  train  at  a  dan- 
gerous rate  of  speed.  The  verdict  of  the  Ju- 
ry Is:  "We,  the  Jury,  find  for  the  plaintiffs 
in  the  sum  of  $7,500."  The  verdict  was 
awarded  to  the  widow  and  children,  as  much 
ns  to  the  administratrix.  No  instructions 
were  given  which  required  the  Jury  to  make 
any  distinction.  If  they  believed  any  allega- 
tion In  either  one  of  the  declarations  was 
proved  by  a  preponderance  of  the  evidence, 
it  was  made  their  duty  to  render  a  verdict 
for  all  the  plaintiffs.  Learned  counsel  for 
the  plaintiffs  did  recognize  the  delicate  situa- 
tion in  which  he  had  placed  the  court  and 
the  jury,  and  asked  no  instructions  directly 
charging  the  Jury  that  they  might  award 
damages  to  the  widow  and  children  for  the 
loss  of  the  husband  and  father,  and  asked 
only  Instruction  No.  3,  which  reads:  "If  the 
jury  find  for  the  plaintiffs,  then  It  Is  a  prop- 
er element  of  damages  to  accord  compensa- 
tion for  whatever  bodily  and  mental  pain,  if 
any,  they  find  from  the  evidence  Ray  Hicks 
suffered  consequent  upon  the  Injury.  Such 
damages  are  not  punitive,  but  compensatory.'' 
On  the  other  hand,  the  court  refused  an  in- 
struction, asked  by  the  defendant,  whose  pur- 
pose was  to  hold  the  jury  to  an  award  of 
damages  only  In  favor  of  the  administratrix. 
This  Instruction,  asked  by  the  defendant  and 
refused  by  the  court,  is  as  follows:  "The 
court  Instructs  the  jury,  for  the  defendant, 
that  If  you  should  find  for  the  plaintiff  you 
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must  award  no  damages  to  the  widow  for  the 
loss  of  her  husband  and  no  damages  to  the 
children  for  the  loss  of  their  father.  If  you 
should  award  any  damages  at  all,  you  should 
give  no  greater  sum  In  this  case  than  you 
would  give  If  there  were  no  widow  and  chil- 
dren." 

(5)  Whatever  view  may  be  taken  of  this 
case,  It  was  fatal  error  for  the  court  to 
consolidate  these  two  causes.  Counsel  for 
plaintiffs  did  not  know  what  could  be  prov- 
ed. If  the  trial  of  one  of  the  cases  had 
been  entered  upon,  their  proof  might  have 
failed  altogether.  They  might  have  selected 
the  wrong  case  to  go  to  trial  on.  In  order 
that  they  might  not  be  mistaken  at  all,  they 
asked  the  court  to  consolidate  the  two  causes, 
and  thereby  enable  them  to  get  the  benefit  of 
whatever  proof  there  might  be,  and  to  get 
the  benefit  of  said  proof  for  both  cases,  al- 
though in  one  of  the  two  cases  the  said  testi- 
mony might  not  have  been  competent  or  suf- 
ficient, if  offered  In  the  trial  of  the  single 
ease.  It  was  technically  wrong  to  consolidate 
the  two  causes.  The  motion  says  the  cause 
of  action  in  the  two  suits  is  the  same.  But 
this  la  not  true.  The  suit  by  the  administra- 
trix is  dependent  upon  section  193  of  the 
Constitution.  That  by  the  widow  and  chil- 
dren Is  dependent  upon  section  663  of  the 
Code,  as  amended  by  the  acts  of  1806  and 
1898.  They  are  entirely  different.  If  they 
had  not  been  different,  counsel  would  have 
filed  but  one  suit.  They  would  not  have 
dared  to  file  one  suit,  joining  the  administra- 
trix and  the  widow  and  children,  and  basing 
their  right  of  action  upon  both  the  said  sec- 
tion of  the  Constitution  and  section  663  of 
the  Code  of  1892  and  Its  amendments. 

The  first  suit  is  based  upon  the  alleged 
negligence  of  a  fellow  servant  in  another 
department  of  labor  or  about  a  different 
piece  of  work.  The  second  suit  Is  based 
upon  the  alleged  defaults  of  the  master 
Itself.  The  Issues  are  entirely  different  We 
have  already  seen  that  the  damages  recover- 
able are  entirely  different.  Again,  the  par- 
ties to  the  suits  are  not  the  same.  It  so 
happens  that  the  widow  is  also  adminis- 
tratrix. But  the  administratrix  is  an  en- 
tirely different  party.  If  John  Jones  had 
been  administrator,  the  proposition  would 
have  been  precisely  the  same.  The  adminis- 
tratrix brought  one  suit  to  recover  upon 
the  cause  of  action  which  no  one  could  utilize 
but  the  personal  representative.  The  widow 
and  children,  entirely  different  parties, 
brought  another  suit  to  recover  entirely  dif- 
ferent damages  upon  other  grounds  of  ac- 
tion. In  Spratley  v.  Kitchens,  55  Miss.  578, 
this  court  said  that  it  was  error  to  con- 
solidate two  actions  in  replevin,  where  the 
parties  were  the  same,  but  the  suits  were 
brought  to  recover  different  cows,  and  the 
sureties  on  the  replevin  bonds  were  different. 
The  court  said  it  was  erroneous  and  fatal 
because  of  the  different  sureties  on  the  bonds, 
saying  further:  "The  effect  of  the  judgment 
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rendered  was  to  make  each  surety  on  each 
bond  liable  for  all  the  cattle  in  controversy 
In  both  suits" — and  further:  "Suits  can  be 
consolidated  at  law  only  when  all  the  par- 
ties are  the  same  on  both  sides  and  a  single 
judgment  can  settle  the  rights  oi  all."  In 
4  Ency.  PI.  &  Pr.  677,  it  is  said:  "That 
there  may  be  an  actual  consolidation  the 
following  conditions  are  essential:  First, 
the  action  must  be  depending,  all  perfect 
and  complete,  at  the  same  time,  or  at  least 
before  the  writ  is  Issued;  secondly,  the 
actions  must  be  between  the  same  plaintiff 
and  the  same  defendant ;  thirdly,  the  actions 
must  be  such  as  may  be  joined." 

The  court  will  observe  that  in  the  course 
of  this  trial,  when  evidence  was  offered  by 
the  plaintiffs,  it  was  admitted  if  competent 
under  any  theory  of  the  case,  or  if  it  would 
have  been  admissible  upon  the  trial  of  either 
one  of  the  cases  singly.  We  submit  that  this 
was  fatal  error.  It  ■  is  necessarily  fatal 
error  unless  the  wluow  and  children  can 
sue  for  damages  under  section  193  of  the 
Constitution.  It  is  fatal  error  unless  the  ad- 
ministratrix is  a  wholly  unnecessary  party. 
It  Is  fatal  error  unless  the  widow  and  chil- 
dren could  have  sued,  joining  the  cause  of 
action  arising  under  section  193  of  the  Con- 
stitution with  one  arising  under  said  section 
663  of  the  Code  and  its  amendments.  It 
is  fatal  error  unless  this  court  should  over- 
rule '  the  former  decisions  already  referred 
to  bereln,  which  recognize  two  distinct  legis- 
lative schemes — one  providing  for  remedies 
by  which  the  rights  given  by  section  193  can 
be  enjoyed,  and  the  other  dealing  with  rights 
and  remedies  which  are  traced  back  to  Lord 
Campbell's  act 

(6)  As  applied  to  the  facts  of  this  case,  and 
especially  as  used  in  the  trial  of  the  con- 
solidated causes,  the  giving  of  instruction 
No.  4  for  the  plaintiff  was  fatal  error.  That 
Instruction  Is  as  follows:  "The  jury  is  In- 
structed, for  plaintiff,  that  under  the  laws 
of  this  state  proof  of  Injury  inflicted  by  the 
running  of  a  train  makes  a  prima  facie 
case  of  negligence  on  the  part  of  the  rail- 
road company,  and.  It  having  been  shown  in 
this  case  that  Hicks  was  injured  by  the 
running  of  a  train,  the  burden  is  on  the  de- 
fendant to  meet  this  prima  facie  case  and 
show  the  facts  that  exculpate  it  and  If  the 
evidence  does  not  show  absence  of  negligence 
on  the  part  of  the  defendant,  or  unless  It 
shows  the  existence  of  contributory  negli- 
gence on  the  part  of  Hicks,  the  jury  must 
find  for  plaintiffs." 

In  the  first  place  this  instruction  should 
not  have  been  given,  because  all  the  facts 
about  this .  occurrence  were  In  evidence. 
There  were  eyewitnesses,  and  they  were  all 

Introduced,  to  the  number  of   .  The 

train  was  loaded  with  passengers,  and  they 
got  off  at  once  and  examined  the  surround- 
ings, and  Inspected  the  track  and  the  equip- 
ment of  the  train.  They  made  their  inspec- 
tion for  the  purpose  of  determining  what 
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could  hare  caused  the  derailment  They 
found  nothing  that  would  account  for  the 
accident  All  the  facts  available  about  this 
casualty  were  brought  before  the  court  and 
Jury.  The  case  should  have  been  left  to 
the  jury,  to  be  decided  upon  facts  and  not 
upon  the  presumption.  But  it  was  insisted 
by  counsel  below  that  the  facts  do  not  ex- 
plain the  accident  and  that  the  burden  is 
upon  the  defendant  even  after  it  has  shown 
all  the  facts  in  Its  possession,  and  has 
given  the  jury  all  the  available  information, 
yet  to  go  further  and  furnish  a  satisfactory 
explanation  of  the  occurrence.  This  certain- 
ly Is  not  what  the  statute  means.  A  pre- 
sumption is  permitted  to  be  used  in  those 
cases  where  the  facts  are  not  known  and 
where  they  are  in  the  possession  of  the  de- 
fendant This  court  has  said  over  and  over 
that  it  does  not  serve  the  purpose  of  the 
plaintiff  in  cases  where  the  facts  are  all  be- 
fore the  court.  Such  presumption  does  not 
require  the  defendant  at  its  peril  to  explain 
every  accident  that  happens,  but  onjy  to 
show  the  facts  about  it  as  far  as  they  can 
be  shown. 

In  the  second  place,  we  say  that  if  the  pre- 
sumption can  ever  be  used  by  an  Injured 
employe,  this  is  not  the  kind  of  case  in 
which  it  will  help  him.  Since  section  1808, 
Ann.  Code  1892,  was  amended  by  section 
1985  of  the  Code  of  1906,  so  as  to  make  the 
presumption  arising  from  proof  of  injury 
Inflicted  by  the  running  of  the  locomotive  or 
train  apply  in  favor  of  employes,  to  what 
extent  is  the  case  of  this  plaintiff  made 
easier  to  prove?  The  section  now  reads: 
"In  all  actions  against  railroad  companies 
for  damages  done  to  persons  or  property, 
proof  of  injury  inflicted  by  the  running  of 
the  locomotives  or  cars  of  such  company  shall 
be  prima  facie  evidence  of  the  want  of  rea- 
sonable skill  and  care  on  the  part  of  the 
servants  of  the  company  in  reference  to  such 
injury.  This  section  shall  also  apply  to 
passengers  and  employes  of  railroad  com- 
panies." The  last  clause  is  the  amendment 
Our  Supreme  Court  has  said  that  the  sec- 
tion as  it  appeared  in  the  Code  of  1892 
did  not  help  the  case  of  employes  (fehort  v. 
Railroad  Co.,  69  Miss.  848,  13  South.  82G), 
nor  the  case  of  a  passenger  (Railroad  Co.  v. 
Humphrey,  83  Miss.  721,  36  South.  154),  nor 
any  case  based  upon  a  cause  of  action  arising 
out  of  a  contract  (Railroad  Co.  v.  Trotter,  60 
Miss.  442).  It  was  the  purpose  of  the  Legis- 
lature to  change  the  rule  as  to  passengers 
and  employes. 

The  reason  for  the  rule  of  evidence  creat- 
ed by  this  statute  is  that  Injuries  to  persons 
and  property  caused  by  the  running  of  loco- 
motives and  trains  very  frequently  occur 
at  times  when  there  Is  no  one  present  but 
the  persons  in  charge  of  the  running  train. 
The  railroad  employes  very  frequently  know 
how  the  accident  happened,  when  no  one  else 
could  know  anything  about  it.  They  are 
on  the  train,  and  they  go  with  it  and  are 


necessarily  present  at  the  happening  of  every 
accident  In  a  majority  of  cases  the  railroad 
company  Is  in  possession  of  all  the  informa- 
tion concerning  the  accident  which  caused 
the  injury,  and  In  a  great  many  cases  It  is 
no  hardship  upon  the  company  to  require  It 
to  furnish  information  which  it  possesses. 
Its  employes  are  under  its  orders,  are  usual- 
ly available  as  witnesses,  and  their  attend- 
ance at  court  can  be  conveniently  had.  These 
same  employes  frequently  reside  In  other 
states,  are  out  of  the  reach  of  the  process  of 
our  courts,  and  could  not  therefore,  be 
brought  into  court  by  the  person  or  the  own- 
er of  the  property  Injured.  In  principle,  the 
rule  may  be  based  upon  the  same  funda- 
mental reasons  which  prompt  courts  of  chan- 
cery to  compel  defendants  to  come  Into 
court  and  produce  information  which  they 
alone  could  furnish.  Courts  of  chancery  can 
compel  such  production  of  Information  which 
rests  -with  an  adverse  party.  This  statute 
enables  law  courts,  not  directly  to  compel 
a  railroad  company  to  produce  information 
which  it  alone  can  obtain  and  produce;  but 
the  same  result  is  reached  by  giving  to  the 
plaintiff  the  benefit  of  certain  presumptions 
against  the  defendant  unless  the  Information 
which  it  possesses  is  furnished. 

This  statute  only  creates  the  presumption 
of  negligence  on  the  part  of  the  "servants  of 
the  company  with  reference  to  such  injury." 
The  presumption  must  be  indulged,  not 
against  the  company  itself,  but  only  as  to 
the  acts  "of  the  servants  of  the  company  in 
reference  to  such  injury."  Permanent  de- 
fects in  tracks  or  in  machinery  might  be  de- 
scribable  by  others  than  the  employes,  or 
might  be  known  to  others  than  the  employes. 
At  least,  Information  about  permanent  de- 
fects could  not  be  hidden,  and  would  not  be 
so  hard  to  find  out  as  would  facts  about  a 
momentary  situation  surrounding  the  acci- 
dent itself.  It  was  the  purpose  of  this 
statute  to  force  the  railroad  company  to 
bring  into  court  the  witnesses  who  were  in 
control  of  the  running  locomotive  or  train  at 
the  time  the  injury  was  done — to  compel  the 
railroad  company  to  produce  for  the  benefit 
of  the  plaintiff  the  persons  who  saw  the  ac- 
cident its  employes,  who  by  their  manage- 
ment of  the  locomotive  or  train  caused  the 
injury.  Under  this  statute  it  will  be  presum- 
ed in  every  case  that  the  persona  in  charge 
of  the  locomotive  or  train  did  not  exercise 
reasonable  "skill  and  care."  This  momentary 
situation  could  be  described  by  none  others 
than  the  persons  who  were  there  on  the 
ground  and  who  saw  it  If  it  was  seen  by 
anybody.  The  presumption  is  not  indulged 
against  the  company  Itself  as  a  principal,  but 
against  the  company,  on  account  of  the  want 
of  skill  and  care  on  the  part  of  the  servants 
engaged  in  the  Immediate  operation  of  the 
train. 

This  question  whether  the  presumption  is 
indulged  against  the  acts  of  servants  in  the 
immediate  control  of  the  running  train  or 
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against  the  principal  Itself  could  never  have 
arisen  under  the  statute  as  it  appears  in  the 
Code  of  1882.  The  cases  arising  under  that 
statute  were  those  which  could  be  maintain- 
ed upon  proof  of  the  want  of  reasonable  skill 
and  care  on  the  part  of  persons  in  charge 
of  the  train.  It  would  never  have  been  pre- 
sumed under  that  statute  that  the  company 
had  a  defective  track  or  defective  appliances 
or  machinery.  The  question  could  never 
have  arisen  whether  the  accident  was  due  to 
breach  of  duty  on  the  part  of  the  company 
itself  or  on  the  part  of  employes  in  the  per- 
formance of  delegable  duties.  The  presump- 
tion was  only  that  the  persons  in  charge  of 
the  locomotive  or  train  did  not  exercise  rea- 
sonable skill  and  care  with  reference  to  the 
injury.  The  presumption  was,  in  the  absence 
of  proof  of  the  circumstances,  that  reason- 
able skill  and  care  were  not  exercised  by 
the  persons  in  charge  of  the  locomotive  or 
train.  In  other  words,  the  presumption  was 
that  the  very  persons  who  were  in  charge  of 
the  moving  locomotive  or  train  at  the  rime  it 
inflicted  the  injury  did  not,  in  view  of  the 
circumstances  of  the  case  in  hand,  exercise, 
with  reference  to  the  Injury,  reasonable  skill 
and  care.  There  could  be  no  place  or  occa- 
sion under  this  section  of  the  Code  of  1892 
for  the  presumption  that  the  principal  Itself 
had  been  guilty  of  negligence  in  the  perform- 
ance of  nondelegable  duties  or  primary  du- 
ties. If  it  had  been  the  purpose  of  the  stat- 
ute to  indulge  such  presumptions  against  the 
principal  itself  in  the  performance  of  its 
primary  duties,  there  is  no  reason  why  it 
should  not  have  been  Indulged  in  favor  of 
passengers  and  employes  and  other  persons 
under  contract  with  the  company. 

But  under  this  section  as  amended,  when 
an  employ^  sues,  it  will  have  to  be  determin- 
ed whether  the  negligence  which  caused  the 
injury  was  that  of  an  ordinary  fellow  serv- 
ant, or  that  of  the  company  itself,  or  that 
of  an  employ^  on  account  of  whose  negli- 
gence the  plaintiff  can  recover  under  section 
193  of  the  Constitution.  Certainly,  if  an  em- 
ploye Is  injured  by  a  moving  train,  and  it  is 
not  known  how  the  injury  took  place,  it  will 
not  be  presumed  that  the  company  is  respon- 
sible for  his  injury,  when  It  is  not  known 
whether  the  default  which  caused  the  injury 
was  that  of  the  master  itself,  or  of  a  su- 
perior officer  of  the  employe  injured,  or  of  a 
fellow  servant  in  another  department  of  la- 
bor or  on  another  train  of  cars,  or  of  a  fel- 
low servant  for  whose  negligence  the  in- 
jured employe  could  not  recover  at  all.  Will 
it  be  presumed,  In  the  absence  of  evidence 
as  to  the  facts  of  the  Injury,  that  the  negli- 
gence causing  the  injury  was  that  of  the  mas- 
ter, and  not  that  of  a  fellow  servant  for 
whose  negligence  the  injured  employe  could 
not  under  any  circumstances  recover?  Un- 
der the  old  statute  the  presumption  could  be 
indulged  in  every  case  to  which  It  applied, 
because  it  made  no  difference  whether  the 
negligence  causing  the  injury  was  that  of  one 


class  of  employes  or  of  another.  But,  If  this 
amendment  should  be  enforced  literally,  then 
an  injured  employe  could  recover  for  the  neg- 
ligence of  his  fellow  servants,  if  the  facts 
about  the  Injury  were  not  known  to  the  de- 
fendant, although  they  might  be  fully  known 
to  the  plaintiff  himself.  One  brakeman  might 
be  hurt  by  the  negligence  of  another  brake- 
man.  The  injured  brakeman  could  bring  his 
suit,  and,  as  long  as  he  could  prevent  the 
company  from  finding  out  the  facts  about 
it,  he  could  recover  on  the  presumption,  al- 
though he  might  have  all  the  facts  in  his 
possession.  If  this  amendment  should  be 
literally  enforced,  It  would  not  only  abolish 
the  fellow  servant  rule,  but  would  enable 
employes  In  many  instances  to  recover  for 
injuries  occasioned  by  their  own  negligence. 
It  would  make  presumptions  more  valuable 
than  the  facts.  It  would  not  only  make  them 
more  valuable  as  evidence,  but  would  create 
new  causes  of  action.  By  the  aid  of  these 
presumptions  an  injured  employe  could  re- 
cover for  the  negligence  of  his  fellow  serv- 
ants when,  if  he  should  show  the  facts,  the 
company  would  be  exonerated. 

When  the  statute  says  it  will  be  presumed 
that  there  was  negligence  on  the  part  of  the 
servants  of  the  company  with  reference  to 
such  Injury,  what  servants  does  it  mean? 
Does  it  mean  fellow  servants  of  the  same 
rank,  engaged  in  the  same  department  of  la- 
bor, or  on  the  same  train  of  cars?  If  it  does 
mean  this,  what  good  will  the  presumption 
do  the  plaintiff?  Will  it  make  out  the  plain- 
tiff's case  to  give  him  the  benefit  of  the  pre- 
sumption that  he  was  injured  through  the 
negligence  of  a  fellow  servant  of  this  kind? 
Can  it  be  said  that  this  presumption  will 
help  him  more  than  positive  proof  of  the  same 
facts  would  help  him?  May  an  injured  em- 
ploye recover  damages  when  the  only  evi- 
dence in  proof  of  his  injury  is  a  presumption 
that  he  was  hurt  by  the  negligence  of  an 
ordinary  immediate  fellow  servant,  when  he 
could  not  recover  if  he  had  offered  the  tes- 
timony of  eyewitnesses  to  the  fact  that  his 
Injury  was  so  inflicted?  WIN  it  be  held  by 
the  courts  that  an  injured  employe  can  re- 
cover for  injuries  caused  by  the  negligence  of 
an  immediate  fellow  servant,  provided  the 
claimant  rely  upon  the  presumption  created 
by  the  statute,  and  not  upon  positive  proof  of 
the  injury?  If  this  should  be  held,  would 
not  this  amendment  appearing  in  the  Code  of 
1906  operate  as  a  repeal  of  the  fellow  servant 
rule  in  every  case  where  the  statute  could 
be  applied  a"nd  the  presumption  indulged? 
But  this  statute  must  be  construed  so  that 
it  will  create  a  new  cause  of  action  and  oper- 
ate as  a  repeal  of  the  old-time  fellow  servant 
rule,  or  it  will  be  impracticable  to  employ  it 
at  all.  A  case  could  not  be  said  to  be  proved 
by  a  presumption  that  two  or  more  states  of 
fact  are  true,  when  one  state  of  facts  would 
authorize  recovery  and  another  state  wouKl 
not  authorize  recovery.  An  employe,  suing 
for  injuries  inflicted  in  an  unknown  way  by 
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the  running  of  a  locomotive,  would  not  be 
benefited  by  a  presumption  that  his  injuries 
were  inflicted  by  the  master  itself,  or  by  a 
fellow  servant  in  another  department  of  la- 
bor by  an  immediate  fellow  servant  working 
by  his  side  and  having  no  authority  to  direct 
or  control  his  services.  This  presumption 
would  help  the  defendant  as  well  as  it  would 
the  plaintiff.  It  would  not  make  out  the 
plaintiff's  case,  any  more  tban  it  would  the 
defendant's  defense.  It  would  prove  the  af- 
firmative and  negative  at  the  same  time.  It 
would  create  presumptions  directly  antag- 
onistic to  each  other. 

In  the  construction  of  this  amendment, 
then,  the  question  becomes:  To  what  class 
of  cases  will  it  be  applied?  Sball  It  be  ap- 
plied to  all,  even  to  those  cases  In  which  the 
presumption  of  want  of  care  and  skill  on 
the  part  of  the  servants  of  the  railroad  com- 
pany would  support  and  defeat  the  plaintiff's 
claim?  Or  will  it  be  applied  to  those  cases 
only  where  it  could  be  contended  that  if 
there  was  negligence  at  all,  causing  the  in- 
jury, it  was  negligence  of  a  fellow  servant 
described  in  section  198  of  the  Constitution? 
If  it  is  undertaken  to  apply  It  to  the  latter 
cases  only,  the  presumption  cannot  be  in- 
dulged, unless  inquiry  is  first  satisfied  as  to 
who  caused  the  injury.  After  this  inquiry 
is  satisfied,  however,  it  cannot  be  conceiv- 
ed of  what  value  the  presumption  would  be. 
Such  entanglement  would  always  be  found  in 
cases  where  the  injured  employe  was  on  the 
train  or  locomotive  that  inflicted  the  injury. 
It  must  be  applied  to  those  cases  only,  or 
Its  application  will  necessarily  create  new 
causes  of  action,  and  will  enable  the  Injured 
employe  to  recover  for  injuries  occasioned  by 
the  negligence  of  fellow  servants,  whenever 
their  claim  can  be  supported  by  this  pre- 
sumption, although,  if  positive  proof  were 
made,  there  could  be  no  recovery.  The  stat- 
ute can  be  made  to  apply  only  In  a  case 
where  the  fact  to  be  proved  is  the  same  as 
that  which  the  statute  authorizes  to  be  pre- 
sumed. It  would  not  aid  a  plaintiff  to  give 
him  the  benefit  of  a  presumption,  when  with- 
out the  presumption  the  fact  would  not  have 
to  be  proved.  The  statute  has  evidently  been 
neglected  and  misconstrued.  It  has  been 
treated  Just  as  If  it  had  read:  "Proof  of  In- 
Jury  Inflicted  by  the  running  of  locomotives 
or  cars  of  such  company  shall  be  prima  facie 
evidence  of  liability  on  the  part  of  the  com- 
pany." But  it  does  not  read  that  way. 
"Proof  of  injury  Inflicted  by  the  running  of 
locomotives  or  cars  of  such  company  shall  be 
prima  facie  evidence  of  the  want  of  rea- 
sonable skill  and  care  on  the  part  of  the  serv- 
ants of  the  company  In  reference  to  such  in- 
jury." 

It  Is  difficult  to  see  how  this  amendment  in- 
grafted onto  this  section  can  be  reconciled 
and  made  to  operate  with  the  other  parts  of 
the  section.  This  difficulty  would  be  appar- 
ent if  this  court  had  never  spoken  on  the  sub- 
ject But  the  discussion  of  the  section  by  our 


court  makes  the  difficulties  more  obviously 
embarrassing.  In  Railroad  v.  Trotter,  60 
Miss,  442,  this  court  held  that  section  1069  of 
the  Revised  Code  of  1880  "is  not  applicable 
in  cases  .of  suits  by  persona  standing  In  a 
relation  of  contract  with  carriers."  It  was 
said,  too,  that  shippers  of  goods  do  not  have 
to  show  any  negligence  on  the  .part  of  car- 
riers to  entitle  them  to  recover  for  damages 
done  to  goods,  and  that  passengers  do  not 
have  .to  prove  the  want  of  reasonable  skill 
and  care  on  the  part  of  the  servants  of  the 
company.  Shippers  can  recover  if  their  goods 
are  lost  or  damaged  by  .the  carrier,  in  gen- 
eral, whether  the  carriers  have  been  guilty 
of  negligence  or  not,  and,  as  to  passengers, 
carriers  must  exercise  the  utmost  care  and 
prudence.  The  court  said:  "The  words  of 
the  statute  are  proper  only  when  construed 
as  referring  to  suits  by  persons,  never  ship- 
pers nor  passengers,  when  property  or  per- 
sons have  been  injured."  It  was  said,  too, 
that  if  .the  Legislature  had  had  in  mind  per- 
sons contracting  with  carriers  It  would  have 
given  the  same  protection  to  patrons  of  steam- 
boats, as  well  as  those  of  railroads,  and  that 
in  any  event  the  operation  of  the  statute 
would  not  have  been  limited  to  cases  in 
which  the  damage  was  done  by  the  running 
of  trains,  but  would  have  extended  to  all  in- 
juries, however  caused.  The  reasoning  of  the 
court  in  the  Trotter  Case  condemns  this 
amendment  as  to  .passengers  and  employes. 
The  statute  would  authorize  the  indulgence 
of  the  presumption  which  is  not  needed  at 
all  by  these  classes  of  .plaintiffs  in  making 
out  cases  against  railroad  companies.  In 
Short  v.  Railroad  Company,  69  Miss.  848.  13 
South.  826,  the  court  held  that  the  statute 
(section  1069,  Rev.  Code  1880)  does  not  em- 
brace employes. 

In  Railroad  Co.  v.  Humphrey,  83  Miss. 
721-789,  86  South.  164,  the  court  takes  up  for 
more  thorough  discussion  the  question  as  to 
whether  this  section  1808,  Ann.  Code  1892,  can 
be  used  in  the  trial  of  suits  .by  passengers. 
The  opinion  of  the  court  in  the  Trotter  Case 
is  approved.  The  reasoning  employed  in  that 
case  was  adopted  for  the  purpose  of  the  de- 
cision of  the  Humphrey  Case.  The  court 
said  in  .the  latter  case:  "The  words  of  the 
statute  are  proper  only  when  construed  as 
referring  to  suits  by  persons,  neither  shippers 
nor  passengers,  when  property  or  persons 
have  .been  injured."  And  again  the  court 
says  of  section  1808  that  "proof  of  injury 
shall  be  prima  fade  evidence  of  the  want  of 
reasonable  care  and  skill,. but  the  doctrine  of 
reasonable  skill  and  care  In  Its  express  legal 
meaning  has  no  application  to  that  degree  of 
care  which. Is  required  under  the  law  of  car- 
riers dealing  with  passengers.  'Utmost  care 
and  caution*  Is  the  accepted  term  which  de- 
fines the  duty  which  the  carrier  owes  to  its 
passengers,  and  it  would  be  an  Inaccurate 
employment  of  a  legal  phrase  to  hold  .that 
it  was  intended  to  make  a  rule  of  evidence, 
which  is  applicable  to  carriers  occupying  one 
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attitude  towards  one  class  of  persons,  apply 
to  an  entirely  different  class  of  persons  to 
\t&om  an  .entirely  different  duty  was  owing." 
In  other  words,  our  court  has  said  that  the 
presumption  of  failure  to  exercise  reasonable 
skill  and  care  on  the  .part  of  the  servants  of 
the  company  can  be  of  value  In  those  cases 
only  where  the  measure  of  care  and  caution 
is  expressed  by  these  words.  Railroad  com- 
panies are  required  to  exercise  reasonable 
skill  and  care  to  prevent  Injuries  to  persons 
or  animals  rightfully  on  their  tracks,  and  to 
prevent  setting  fire  to  property  along  their 
right  of  way,  and  .the  statute  says  that,  when 
proof  is  made  that  a  person  or  property  has 
been  Injured  by  the  running  of  trains  or  loco- 
motives, the  fact  that  such  Injury  has  hap- 
pened may  warrant  the  jury  .in  saying  that 
the  company  is  liable,  because  such  proof 
warrants  the  presumption  that  the  servants 
of  the  company  did  .not  exercise  reasonable 
care  and  skill  with  reference  to  the  Injury. 

While  the  court  in  the  Trotter  and  Humph- 
rey Cases  was  discussing  this  section  as  it 
appears  In  the  Codes  of  1880  and  1802,  and 
before  the  amendment  was  passed  which  ap- 
pears In  the  Code  .of  1006,  yet  the  reasoning 
in  these  cases  may  be  employed  In  the  con- 
struction of  this  section  as  now  amended. 
How  can  .the  rule  be  applied  to  these  several 
different  kinds  of  cases?  Of  what  value  will 
the  presumption  be  In  trying  a  suit  by  a  pas- 
senger or  .a  suit  by  an  employe?  How  will 
an  employe's  case  be  made  out,  even  though 
he  be  permitted  to  presume  that  servants  of 
the  company  failed  to  .exercise  reasonable 
skill  and  care  with  reference  to  the  employe? 
In  the  two  cases  above  mentioned  the  court 
did  not  .point  out  the  entanglement  that 
would  arise  if  the  presumption  were  attempt- 
ed to  be  used  in  favor  of  employes.  The  em- 
barrassment which  would  prevent  the  appli- 
cation of  it  in  cases  by  shippers  and  passen- 
gers was  pointed  out  The  confusion  is  still 
greater,  as  .above  suggested,  when  it  Is  at- 
tempted to  apply  the  statute  In  favor  of  em- 
ployes. 

If  the  statute  should  be  used  as  it  is  now 
written,  It  would  apply  to  the  following  dif- 
ferent kinds  of  cases:  (1)  Claims  by  persons 
rightfully  on  .or  near  the  track,  who  have 
been  Injured  by  the  running  of  locomotives  or 
cars.  To  such  persons  the  company  owes  the 
duty  to  exercise  reasonable  skill  and  care  to 
prevent  Injuries.  (2)  Claims  for  Injuries  to 
property  rightfully  on  or  near  railroad  tracks. 
The  company,  through  Its  servants,  owes  .the 
duty  to  exercise  reasonable  skill  and  care  to 
prevent  these  injuries.  (3)  Claims  by  pas- 
sengers who  have  .been  injured  while  on  or 
about  a  moving  train.  To  such  persons  the 
railroad  company,  through  its  servants,  owes 
the  duty  to  exercise  the  utmost  .skill  and  care 
to  prevent  Injuries.  (4)  Claims  by  employes 
who  have  been  Injured  by  their  Immediate 
fellow  servants,  who  are. engaged  in  the  same 
department  of  labor  or  on  the  same  train  of 
cars,  and  all  of  whom  are  of  the  same  rank 


and  do  not  control  each  other's  services.  To 
such  persons,  generally  speaking,  the  com- 
pany owes  no  duty  through  such  servants 
working  side  by  side  with  the  Injured  em- 
ploye. (5)  Claims  by  employes  who  have 
been  Injured  by  the  negligence  of  the  com- 
pany itself;  that  Is,  by  the  failure  on  the 
part  of  the  company  to  perform  some  pri- 
mary duty  to  such  person.  The  company 
does  not  owe  the  duty  through  all  of  its 
servants  to  exercise  reasonable  skill  and  care 
to  prevent  injuries  to  all  employes.  The  pre- 
sumption would  prove  negligence  on  the  part 
of  the  servants  of  the  company;  but  it  would 
be  Impossible  to  determine  from  the  presump- 
tion what  particular  servants  had  been  neg- 
ligent, and  whether  the  negligence  had  been 
committed  by  the  servants  for  whose  acts 
with  respect  to  the  injured  person  the  com- 
pany Is  responsible.  (6)  Claims  by  employes 
who  have  been  injured  by  the  negligence  of 
fellow  servants  of  the  classes  enumerated  In 
section  103  of  the  Constitution.  It  may  be 
the  duty  of  servants  belonging  to  the  classes 
enumerated  In  section  103  to  exercise  reason- 
able skill  and  care  to  prevent  injuries  to  the 
favored  employes,  but  the  presumption  will 
not  assist  a  court  or  jury  in  locating  the  neg- 
ligence or  In  Identifying  the  guilty  servant. 

The  section  cannot  be  made  to  fit  all  these 
cases.  It  can  be  made  to  fit  no  case,  unless 
the  burden  is  on  the  plaintiff  In  such  case  to 
prove  want  of  reasonable  skill  and  care  on  the 
part  of  servants  of  the  company  with  respect 
to  the  Injured.  Not  only  must  the  plaintiff  be 
bound  to  prove  want  of  reasonable  skill  and 
care,  but  the  facts  of  the  case  must  be  such 
that  the  failure  to  exercise  reasonable  skill 
and  care  by  any  servant  with  reference  to 
the  injury  in  question  will  render  the  com- 
pany liable.  Want  of  reasonable  care  and 
skill  must  be  the  only  thing  to  be  proved, 
since  that  Is  the  only  thing  which  may  be 
presumed  under  the  statute.  The  statute 
does  not  authorize  the  plaintiff  to  indulge  In 
a  presumption  that  any  particular  employe 
has  been  guilty  of  the  negligence  causing  tho 
Injury,  but  only  that  there  was  want  of  rea- 
sonable skill  and  care  on  the  part  of  the 
servants  of  the  company  with  reference  to  the 
particular  Injury.  In  the  case  at  bar  if  pre- 
sumptions are  to  be  Indulged,  the  deceased 
himself  might  be  condemned.  The  accident 
was  not  explained.  No  one  knows  how  It  oc- 
curred. The  deceased  was  working  on  the 
track  right  along  about  the  place  where  the 
derailment  happened.  It  might  have  been 
caused  by  defects  In  the  track,  and  the  de- 
ceased might  have  been  guilty  of  negligence 
himself.  It  may  be  that  his  own  negligence 
caused  the  Injury.  He  was  in  a  position  to 
bring  about  such  an  occurrence,  and  he  was 
one  of  the  servants  of  the  company  who  had 
something  to  do,  it  might  be  said,  with  refer- 
ence to  such  injury. 

As  far  as  passengers  are  Interested  the 
amendment  has  no  meaning.  The  rule,  "res 
ipsa  loquitur,"  serves  passengers  as  well  as 
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any  statutory  presumption  could.  Carriers 
owe  to  passengers  the  utmost  degree  of  care 
and  diligence.  It  does  not  help  a  passenger's 
suit  for  injuries  to  give  it  the  benefit  of  a 
presumption  that  the  servants  of  the  carrier 
were  guilty  of  negligence  with  reference  to 
the  injury.  And  as  to  employes  infinite  en- 
tanglement will  arise  which  make  It  impos- 
sible to  tell  what  the  Legislature  meant  This 
court  had  said  that  such  a  presumption  can- 
not be  used  by  employes ;  that  it  is  unreason- 
able to  try  to  use  it  in  such  cases ;  that  such 
a  rule  does  not  fit  such  cases.  But  the  Legis- 
lature had  said,  "We  will  make  It  fit,"  and, 
however  unreasonable,  "it  shall  be  applied." 
We  submit  to  the  court  that  the  said  amend- 
ment is  inoperative  and  void,  because  it  is  so 
uncertain  and  ambiguous  that  its  meaning 
cannot  be  ascertained  and  It  cannot  be  deter- 
mined to  what  cases  and  under  what  circum- 
stances it  is  Intended  to  be  used.  For  the 
general  rules  by  which  statutes  must  be 
measured,  and  by  which  their  invalidity  is 
determined,  see  State  v.  West  Side  St  Ry. 
Co.,  146  Mo.  155,  47  S.  W.  959;  Lewis'  Suther- 
land on  Statutory  Construction  (1904)  8  86. 

(7)  The  motion  to  exclude  the  plaintiffs' 
evidence  and  for  a  peremptory  instruction 
should  have  been  sustained.  The  plaintiffs 
put  a  great  number  of  witnesses  on  the  stand 
to  show  that  the  train  was  running  at  a  very 
rapid  rate  of  speed.  This  speed  was  estimat- 
ed by  them  at  from  20  to  40  miles  an  hour. 
These  witnesses  said,  also,  that  it  was  a  new 
road  at  that  time.  But  those  who  were  asked 
about  It  said  it  was  a  good  track — not  rock- 
ballasted,  but  had  sand  on  it  They  got  out 
and  examined  the  track,  to  find  out  whether 
there  were  any  defects  in  It  which  could  have 
caused  the  injury.  They  found  nothing.  On 
the  other  hand,  they  found  that  the  track 
was  in  good  condition.  Nobody  said  that  at 
this  particular  point  there  was  anything  in 
the  track  itself  which  made  it  dangerous  or 
negligent  to  run  a  train  at  from  20  to  40  miles 
an  hour.  If  we  should  average  the  testimony 
of  these  witnesses,  the  rate  of  speed  would  be 
found  to  be  about  30  miles  per  hour.  Nobody 
said  that  this  track  was  not  good  for  that 
speed.  The  plaintiffs  did  not  prove  their 
whole  case.  They  should  have  not  only 
shown  that  the  train  was  running  at  a  good 
rate  of  speed,  but  also  that  this  particular 
piece  of  track  was  not  safe  for  such  speed. 
If  they  had  not  shown  that  the  track  was 
good,  the  burden  would  have  been  on  them 
to  «how  that  it  was  bad.  But  they  went  fur- 
ther, and  showed  by  their  own  testimony 
that  the  track  was  In  good  condition.  Not 
one  of  them  said  that  the  train  was  running 
too  fast  for  this  particular  track,  and  the  only 
description  of  the  track  was  given  by  wit- 
nesses who  said  that  it  was  good.  The  jur- 
ors, of  course,  being  omniscient,  could  infer 
that  the  track  was  not  in  good  condition,  and 
that  it  was  not  safe  to  run  a  train  at  30  miles 
per  hour  at  this  particular  place;  but  such 
inference  of  theirs  has  no  facts  to  support  it 


The  fact  that  it  was  a  new  road  might  be 
sufficient  for  a  jury ;  but  that  does  not  mean 
that  It  is  sufficient  in  reason,  and  that  conclu- 
sions drawn  can,  with  any  degree  of  safety, 
be  depended  upon.  This  court  knows  as  much 
about  that  track  as  the  Jury  did.  We  submit 
it  is  impossible  to  tell  from  this  record,  up  to 
the  time  the  plaintiffs  rested  their  case, 
whether  that  track  was  good  for  20,  30,  or  40 
miles  per  hour. 

In  conclusion,  we  say  that  the  judgment  of 
the  lower  court  should  be  reversed:  (1)  Be- 
cause It  plainly  appears  that  the  injuries  re- 
ceived by  Hicks,  from  which  he  died,  were 
caused  by  an  accident  which  could  not  hare 
been  foreseen.  (2)  Because  no  evidence  was 
offered  in  support  of  any  allegation  upon 
which  the  claims  are  based,  except  the  one  to 
the  effect  that  the  engineer  was  running  at  a 
dangerous  rate  of  speed,  and  section  3559  of 
the  Annotated  Code  of  1892,  under  which  tbe 
suit  by  the  administratrix  was  brought  is 
violative  of  the  fourteenth  amendment  to  tbe 
federal  Constitution.  (3)  Because  it  plainly 
appears  that  the  deceased  did  not  belong  to 
that  class  of  employes  for  whose  benefit  sec- 
tion 3559  of  the  Annotated  Code  of  1892  and 
section  193  of  the  state  Constitution  were 
made.  (4)  Because  the  two  causes  were  con- 
solidated. (5)  Because  the  court  gave  an  in- 
struction for  the  plaintiffs,  and  denied  an  in- 
struction for  the  defendant  upon  the  theory 
that  the  plaintiffs  were  entitled  to  the  benefit 
of  the  presumption  created  by  section  1808, 
Ann.  Code  1892  (section  1985,  Code  1906).  (6) 
Because,  under  any  view  of  the  case,  the  mo- 
tion made  by  the  defendant  at  the  conclusion 
of  the  plaintiff's  testimony  to  exclude  tbe 
said  testimony  and  for  a  peremptory  Instruc- 
tion should  have  been  sustained. 

Rejoinder  Brief  for  Appellant 

We  do  not  understand  that  the  decision 
in  the  Hunter  Case  has  been  condemned  by 
this  court  It  was  said  in  the  Bussey  Case 
that  this  former  decision  nullified  the  words 
"or  legal  representatives,"  used  in  section 
193.  But  this  statement  seems  more  like  an 
acquiescence  In  that  decision,  an  acquiescence 
In  such  nullification  of  the  words  "or  legal 
representatives."  Since  the  decision  of  tbe 
Bussey  Case  the  Legislature  has  extended 
the  remedy,  and  has  attempted  to  extend  the 
rights,  given  by  section  193.  If  an  error  was 
committed  in  the  decision  of  the  Hunter  Case, 
the  Legislature  has  cured  It  If  the  Hunter 
Case  is  now  reversed,  it  would  perhaps  af- 
fect few  controversies  except  the  one  at  bar. 
There  may  be  a  few  others  in  this  state  based 
upon  causes  of  action  arising  before  the  Leg- 
islature made  the  change.  These  are  neces- 
sarily very  few  in  number.  This  court  does 
not  overrule  its  former  decisions,  unless  it  is 
necessary. 

But  we  insist  that  there  should  be  a  revers- 
al in  this  case,  although  the  decision  in  the 
Hunter  Case  should  be  reversed.  There  was 
no  right  In  the  widow  and  children  to  sue 
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for  damages  to  themselves  on  account  of  the 
death  of  an  employe  protected  by  section  193 
at  the  time  this  cause  of  action  arose,  or  at 
the  time  suit  was  filed.  Counsel  say  that 
chapter  66,  p.  84,  of  the  Laws  of  1898,  was 
In  force  except  In  so  far  as  the  rights  and 
remedies  therein  provided  for  were  attempted 
to  be  vested  In  the  employes  of  corporations 
other  than  railroad  corporations.  But  in  the 
Ballard  Case  this  court  said:  "Our  conclu- 
sion, after  most  careful  and  protracted  con- 
sideration, is  that  section  1  of  the  act  of 
1898  (Acts  1896,  p.  85,  c.  66)  violates  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States  in  that  It  imposes  restric- 
tions upon  all  corporations,  without  refer- 
ence to  any  difference  arising  out  of  the  na- 
tures of  their  businesses,  which  are  not  Im- 
posed upon  natural  persons,  and  thus  denies 
to  corporations  an  equal  protection  of  the 
law.  We  are  therefore  constrained  to  de- 
clare the  said  act  unconstitutional.  The  Leg- 
islature, soon  to  meet,  can  readily  frame  an 
appropriate  act  not  open  to  those  objections.'' 

It  will  be  seen  that  the  court  declared  the 
entire  act  unconstitutional.  It  did  not  simply 
amend  the  act,  as  counsel  now  argues.  It 
did  not  sever  the  good  from  the  bad,  leaving 
the  good  standing.  The  entire  act  was  de- 
clared void.  The  suggestion  was  made,  too, 
that  the  Legislature  could  pass  a  new  act 
which  would  not  have  these  objectionable 
features.  A  new  act  of  the  Legislature  would 
have  been  unnecessary,  if  counsel  are  correct 
in  their  contention  here.  The  effect  of  the 
decision  in  the  Bussey  Case  would  have  been 
only  to  strike  out  the  words  in  the  act  which 
rendered  it  unconstitutional,  thus  leaving  the 
good  parts.  But  this  court  said  a  new  act 
was  necessary.  The  new  act  was  not  passed 
until  1906.  This  act  of  1906  not  only  under- 
took to  give  a  remedy  to  the  widow  and  chil- 
dren by  which  they  might  recover  the  dama- 
ges which  the  deceased  could  have  recovered 
If  he  had  lived,  and  which  could  theretofore 
be  sued  for  after  the  death  of  the  injured  em- 
ploye by  an  administrator  or  executor  only, 
but  the  said  act  of  1906  goes  farther  and 
vests  In  the  legal  representatives,  the  heirs 
of  the  deceased,  the  right  to  sue,  also,  at  the 
same  time  to  recover  whatever  damages  they 
themselves  may  have  suffered  because  of  the 
death  of  the  Injured  employed  There  is  a 
vast  difference  between  the  right  to  sue 
which  Is  Inherited  from  the  deceased  and  the 
right  to  sue  for  damages  to  themselves  be- 
cause of  the  death. 

In  the  case  at  bar  these  plaintiffs  recovered 
all  damages — not  only  such  as  the  deceased 
himself  suffered,  but  also  what  they  them- 
selves suffered.  It  Is  true  counsel  avoided 
the  giving  of  instructions  which  would  au- 
thorize the  jury  to  find  such  damages  to 
themselves,  but  the  effect  was  the  same. 
Evidence  was  admitted  over  the  persistent 
objections  of  the  defendant  of  the  age  and  ex- 
pectancy of  the  deceased,  of  his  earning  ca- 
pacity, and  of  the  number  of  the  children  and 


their  ages,  and  of  the  widow  and  her  age. 
This  testimony  could  only  be  admissible  up- 
on the  theory  that  damages  could  be  esti- 
mated upon  this  kind  of  a  basis,  and  that  the 
widow  and  children  could  recover  for  the 
loss  to  themselves  occasioned  by  the  death  of 
the  husband  and  father.  If  the  widow  and 
children  have  a  right  to  recover  in  this  case 
for  the  damage  to  themselves  occasioned  by 
the  death  of  Mr.  Hicks,  what  law  gives  them 
this  right?  They  can  only  stand  on  section 
4056  of  the  Code  of  1906.  Certainly  a  right 
of  action  could  not  be  created,  to  vest  in 
these  people,  based  upon  an  accident  which 
occurred  before  the  law  was  passed. 

Besides,  as  we  suggested  in  our  former 
brief,  section  193  of  the  Constitution  does 
not  authorize  the  Legislature  to  extend  the 
rights  and  remedies  therein  vested  in  em- 
ployes themselves  to  the  heirs  of  the  de- 
ceased employe.  The  right  to  sue  for  the 
same  thing  that  representatives  of  other  per- 
sons not  employes  might  sue  for  and  recover 
may  be  vested  in  them ;  but  the  Constitution 
does  not  authorize  the  Legislature  to  extend 
the  rights  and  remedies  therein  provided  for, 
except  to  the  employes  of  other  corporations. 
The  Legislature  may  extend  the  rights  and 
remedies;  but  to  whom?  The  power  is  giv- 
en the  Legislature  to  extend  this  right  and 
remedy  to  the  employes  of  other  corpora- 
tions, and  to  no  others 

(2)  Our  contention  cannot  be  answered  that 
we  were  prejudiced  by  -the  consolidation,  un- 
less the  court  should  hold  that  the  two  suits 
were  unnecessary,  and  that,  even  at  the  time 
this  suit  was  filed,  the  widow  and  children 
could  sue  for.  damages  to  the  deceased  and 
damages  to  themselves  occasioned  by  his 
death.  If  the  two  suits  were  unnecessary, 
and  the  administrator  could  have  sued  for 
all  damages  claimed  in  both  suits,  or  if  the 
widow  and  children  could  have  sued  for  dam- 
ages, then  we  are  willing  to  concede  that 
we  were  not  prejudiced  by  the  consolidation. 

(3)  Counsel  say  that  specific  objection  was 
not  made  to  the  consolidation  and  to  the  in- 
structions; that  it  Is  better  practice  to 
make  the  record  show  the  specific  objections. 
It  may  be  true  that  this  is  better  practice. 
But  it  has  not  been  the  practice  heretofore. 
If  this  court  should  promulgate  such  rule, 
or  declare  such  a  law,  we  are  as  willing  to 
conform  to  It  as  any  members  of  the  profes- 
sion. We  do  say,  however,  that  It  would  be 
radical  and  far-reaching  to  establish  a  rule 
of  that  kind  without  notice  and  make  it  ap- 
ply to  cases  that  have  already  been  tried. 
A  more  damaging,  a  more  disastrous,  appli- 
cation of  retroactive  judicial  legislation  could 
hardly  be  conceived.  Every  litigant  whose 
case  has  been  tried  in  the  lower  court  would 
suffer.  His  attorneys  possibly  followed  the 
law  as  it  was  written  at  the  time  and  the 
rules  of  practice  then  in  vogue,  but  would 
come  to  this  court  and  find  that  since  hl« 
case  was  tried  the  law  has  been  changed,  and 
what  he  did  in  the  trial  of  his  case  was  not 
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sufficient  to  get  the  Issues  which  were  before 
the  lower  court  Into  this  court  for  review. 
Not  only  would  It  be*  disastrous  to  the  rights 
of  all  litigants  whose  cases  have  been  tried 
In  the  lower  court,  but  It  Is  an  unwise 
rule  to  establish  even  for  use  hereafter.  It 
would  only  serve  to  burden  the  record.  The 
effect  of  the  recent  decision  of  this  court, 
holding  that  Objections  to  testimony  will  not 
be  considered  here  unless  specifically  brought 
to  the  attention  of  the  trial  judge  in  the 
motion  for  a  new  trial,  will  only  serve  to 
require  this  court  to  read  the  larger  part 
of  the  record  twice,  instead  of  once.  No  law- 
yer will  take  any  chances,  and  he  will  there- 
fore omit  nothing.  In  his  motion  for  a  new 
trial  be  will  write  out  every  Item  of  testi- 
mony to  which  objection  was  made  for  the 
purpose  of  calling  the  court's  attention  to  It, 
and  this  court  will  not  take  his  word  for  it, 
but  will  go  back  and  read  the  record,  and 
will  be  compelled  to  read  thetrecord  twice — 
one  time  extra  because  of  the  establishment 
of  this  rule.  Motions  for  a  new  trial  will 
be  ponderous  from  this  time  on.  If  the  court 
should  require  that  specific  objection  to  in- 
structions should  be  made  at  the  trial,  coun- 
sel will  make  every  objection  that  can  pos- 
sibly be  thought  of,  and  their  motions  will 
only  burden  the  record,  and  require  this 
court  to  do  a  great  deal  of  extra  reading. 

(4)  We  most  earnestly  Insist  that  this  de- 
ceased was  not  one  of  the  employes  protect- 
ed by  section  193  of  the  Constitution;  that 
he  was  engaged  In  no  employment  that  was 
Inherently  dangerous.  Counsel  say  that  the 
answer  to  our  argument  Is  very  obvious,  that 
Hicks  was  in  fact  killed  by  a  running  train, 
and  that  this  shows  that  he  was  in  a  posi- 
tion of  peril.  This  argument  of  counsel 
demonstrates  the  unsoundness  of  the  theory 
upon  which  they  have  proceeded  all  the 
while.  They  ask  this  court  to  classify  In- 
stances, Instead  of  employments.  Under 
their  theory  of  the  case  the  only  inquiries 
necessary  are:  First,  was  the  injured  per- 
son an  employe?  and,  second,  was  he  killed 
by  a  running  train?  But  accidents  can  cer- 
tainly happen  in  the  railroad  business  as  well 
as  elsewhere.  One  engaged  in  an  employ- 
ment which  is  not  at  all  dangerous  is  some- 
times injured.  The  question  is  not,  in  every 
case,  how  has  the  injury  been  Inflicted?  but 
what  was  the  nature  of  the  employment  In 
which  the  Injured  person  was  engaged?  In 
other  words,  we  should  look  at  the  employ- 
ment of  the  person  who  was  Injured,  instead 
of  to  that  of  the  employe1  whose  negligence 
caused  the  injury.  The  constitutional  pro- 
vision was  made  for  the  protection  of  person 
in  danger,  and  will  be  limited  to  those  em- 
ployee of  railroad  corporations  engaged  in 
work  that  is  Inherently  dangerous.  It 'will 
Include  all  employes  whose  life  and  limb  and 
safety  are  not  in  their  own  hands,  but  who 
are  dependent  upon  others  for  their  safety — 
persons  who  are  on  tracks,  or  who  work 
about  tracks,  or  whose  duties  take  them  on 


the  track  and  make  them  absolutely  de- 
pendent upon  the  safe  management  of  trains 
and  the  care  and  vigilance  of  all  persons  who 
are  able  to  control  trains.  These  are  the 
persons  who  need  the  protection — the  persons 
who  need  some  special  provisions  of  law. 

Several  courts  have  followed  the  Iowa 
court,  which  has  gone  to  an  extreme  and  has 
applied  a  statute  In  favor  of  persons  who  are 
In  no  way  engaged  In  a  dangerous  employ- 
ment Iowa  has  a  statute  which  repeals  the 
fellow  servant  rule  In  favor  of  employes  who 
are  at  work  on  or  about  the  track.  If  injuries 
are  caused  by  the  negligence  of  persons  en- 
gaged in  work  that  has  any  connection  with 
the  operation  of  trains.  The  Iowa  court  has 
declared  that  an  employe  at  work  on  or 
about  the  track  Is  engaged  in  hazardous  em- 
ployment, provided  he  Is  injured  by  one  who 
is  operating  a  train,  or  whose  work  has  some 
connection  with  the  operation  of  trains;  but 
if  one  of  these  same  people  Is  hurt  by  the 
negligence  of  one  who  has  no  connection  with 
the  operation  of  trains  there  can  be  no  recov- 
ery. The  Iowa  court,  with  this  peculiar  stat- 
ute, has  been  followed  by  the  Kansas  Su- 
preme Court.  The  Minnesota  court,  in  La 
Vallee  v.  St  Paul,  etc.,  R.  R.  Co.,  40  Minn. 
249,  252,  41  N.  W.  974,  976,  said:  "The  fre- 
quency and  magnitude  of  the  dangers  to 
which  those  employed  in  operating  railroads 
are  exposed;  the  difficulty,  sometimes  Im- 
possibility, of  escaping  from  them  with  any 
amount  of  care  when  they  come;  the  fact 
that  a  great  number  of  men  are  employed  co- 
operating in  the  same  work,  so  that  no  one 
of  them  can  know  all  the  others,  their  com- 
petence, skill,  and  care,  so  that  he  may  be 
said  to  voluntarily  assume  the  risk  arising 
from  the  want  of  skill  and  care  by  any  one 
of  the  number— are  a  sufficient  reason  for 
applying  a  rule  of  liability  on  the  part  of 
the  employer  to  the  employe  so  very  different 
from  that  ordinarily  applied  between  master 
and  servant  But  no  just  reason  can  be  sug- 
gested why  such  difference  should  be  found- 
ed, not  on  the  character  of  the  employment 
nor  of  the  dangers  to  which  those  employed 
are  exposed,  but  on  the  character  only  of 
the  employer."  Later  in  this  same  opinion 
the  court  Indicates  that  the  character  of 
work  In  which  the  injured  person  is  engaged 
should  determine  whether  he  is  entitled  to 
the  benefits  of  the  statute.  Again,  the  Min- 
nesota court  said  in  Johnson  v.  St  Paul,  eta, 
R,  R.  Co.,  43  Minn.  222,  45  N.  W.  156,  8  L. 
R.  A.  419 :  "The  only  one  [limitation]  which 
will  furnish  any  definite  or  logical  rule  is  to 
hold  that  it  only  applies  to  those  employes 
who  are  exposed  to  the  hazards  peculiar  to 
the  use  and  operation  of  railroads,  and  whose 
Injuries  are  the  result  of  such  dangers." 

A  section  foreman  can  take  care  of  him- 
self. He  needs  no  special  legislation  for  his 
benefit  If  It  is  dangerous  to  stand  near  a 
track  because  of  the  possibility  of  a  derail- 
ment then  he  can  easily  get  farther  from  the 
track.    If  It  is  dangerous  to  stand  near,  be 
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can  get  far  enough  away  to  make  himself 
safe.  He  is  not  dependent  upon  the  safe 
management  of  trains  for  his  protection.  Be- 
sides, we  think  the  arguments  of  counsel  are 
suicidal.  They  say  that  it  is  inherently  dan- 
gerous to  stand  near  a  railroad  track,  so  in- 
herently dangerous  that  special  legislation  is 
needed  for  the  protection  of  those  whose  em- 
ployment keeps  them  near  the  track,  and  yet 
at  the  same  time  they  say  it  was  not  neg- 
ligence in  this  deceased  to  take  his  position 
close  by  the  track  while  the  train  was  pass- 
ing at  a  rapid  rate  of  speed— speed  which 
they  say  was  dangerous.  The  deceased  was 
in  a  safe  position  when  the  Issue  of  con- 
tributory negligence  was  up  for  discussion; 
but,  when  it  comes  to  determining  whether 
he  is  one  of  the  employes  to  be  protected  by 
section  193,  his  position  was  inherently  dan- 
gerous. The  character  of  his  employment 
and  the  danger  of  his  position  vary  as  the 
several  Issues  come  up  for  discussion. 

(5)  Further,  as  to  the  presumption  of  neg- 
ligence invoked  by  counsel  for  plaintiffs  in 
this  case:  We  know  of  a  case  on  which  suit 
has  already  been  filed  which  Illustrates  the 
impossibility  of  using  the  amendment  of  sec- 
tion 1808  of  the  Annotated  Code  of  1892,  it 
appearing  as  section  1985  of  the  Code  of  1908. 
The  case  we  have  in  mind  is  one  where  an 
engineer  and  fireman  were  out  on  the  road 
on  a  locomotive.  There  was  no  one  else  on 
the  locomotive.  It  ran  off  the  track  and  the 
engineer  was  hurt  He  files  his  suit,  and 
simply  declares  that  he  was  hurt  by  a  run- 
ning locomotive,  and  that  he  is  advised  it  is 
the  doty  of  the  defendant  to  exonerate  itself. 
If  any  person  knows  the  facts  about  this  ac- 
cident. It  is  the  employe  who  is  bringing  the 
salt.  He  asks  that  the  presumption  be  in- 
dulged in  his  favor.  He  has  all  the  infor- 
mation; but  he  proposes  to  close  his  Hps  and 
require  the  defendant  to  produce  it  If  he 
can  manage  to  keep  it  concealed,  be  being  in 
possession  of  all  of  it  then  the  company  must 
pay  for  his  injuries,  whether  liable  or  not, 
and  whether  the  plaintiff  is  the  author  of  his 
own  injuries  or  not  The  injustice  of  this 
rule — the  difficulty  of  enforcing  it  along  with 
the  other  provisions  of  the  said  section — are 
obvious.  It  Is  out  of  harmony  with  the  rest 
of  the  section.  It  is  only  an  appendage.  It 
is  tied  on,  but  it  is  not  a  part  of  It  It  is 
like  a  plank  nailed  to  a  growing  tree. 

Counsel  say  the  presumption,  while  it  was 
invoked  under  the  statute,  was  really  not 
needed;  for  the  rule  "res  ipsa  loquitur"  ap- 
plies, and  in  itself  serves  the  purpose  of  the 
plaintiffs  in  this  case.  This  is  an  unfor- 
tunate argument  of  counsel.  Courts  have  had 
the  same  difficulty  hi  making  use  of  the  rule 
"res  ipsa  loquitur"  in  suits  by  employes  as 
we  have  been  attempting  to  point  out  as 
arising  from  the  application  of  our  statute. 
The  Supreme  Court  of  the  United  States  in 
Patton  v.  Railroad  Co.,  179  U.  S.  658,  21  Sup. 
Ct  275.  45  L,  Ed.  801,  where  a  locomotive 
fireman  was  injured  by  the  turning  of  a 


step  as  he  placed  his  foot  on  it  emphatically 
declared  that  this  doctrine  could  not  be  in- 
voked by  an  employe.  See,  also,  Chicago  & 
N.  W.  R.  Co.  v.  O'Brien,  132  Fed.  693,  67  C. 
C.  A.  421;  Shandrew  v.  Railroad  Co.,  142 
Fed.  320,  73  C.  C.  A.  430.  In  the  case  at  bar 
the  presumption  is  as  strong  that  the  deceas- 
ed himself  was  the  cause  of  the  injury,  or 
one  of  his  section  crew,  as  that  any  other  em- 
ploye was  negligent  It  is  as  strong  in  the 
abstract. 

But  counsel  have  refused  to  discuss  the 
proposition  that  the  facts  about  this  occur- 
rence were  proved  by  eyewitnesses.  It  does 
not  appear  that  there  was  anything  else  that 
could  have  been  shown  by  the  company. 
About  20  witnesses  who  were  present  under- 
took to  tell  the  Jury  how  it  happened,  and  to 
tell  them  all  the  details  that  could  be  ob- 
served. When  the  facts  are  known,  there  is 
no  room  left  for  presumptions.  We  take  it 
that  there  1b  no  question  as  to  the  unsound- 
ness of  the  argument  of  counsel  for  appellees 
to  the  effect  that  the  presumption  holds  until 
the  company  exonerates  Itself.  After  the 
facts  have  been  shown,  the  presumption  is 
no  longer  of  any  use  and  cannot  avail  one. 
The  argument  of  counsel  is  that  although 
the  railroad  company  should  disclose  all  the 
Information  It  has  about  a  casualty  of  this 
kind,  it  is  still  presumed  to  be  liable  unless 
the  information  disclosed  exonerates  it 

(6)  Counsel  in  their  argument  say  some- 
thing about  an  agreement  that  the  verdict 
should  be  put  in  proper  form.  There  was 
no  intention  by  any  one  to  waive  any  rights 
by  an  agreement  as  to  the  verdict  It  was 
only  agreed,  as  is  always  done,  that  if  the 
Jury  brought  in  a  verdict  In  an  irregular  form 
it  might  be  put  in  proper  form.  There  was 
no  agreement  in  this  case  that  the  damages 
awarded  by  the  Jury  should  be  distributed  In 
any  particular  way,  or  that  they  should  be- 
held to  have  been  given  for  any  particular 
wrong.  There  was  no  agreement  that  the 
damages  should  be  held  to  have  been  award- 
ed only  for  the  suffering  of  the  deceased  him- 
self, or  that  they  should  be  considered  as  the 
very  damages  that  the  deceased  himself  could 
have  recovered  if  he  had  lived.  The  Jury 
awarded  damages  to  everybody,  to  all  the 
plaintiffs,  and  they  had  before  them  the  num- 
ber of  the  children,  and  the  ages  of  the  chil- 
dren, and  the  age  of  the  widow,  and  the  age 
of  the  deceased,  and  the  earning  capacity  of 
the  deceased.  All  damages  of  every  kind 
were  awarded. 

Alexander  &  Alexander  and  Geo.  B.  Pow- 
er, for  appellees. 

We  brought  an  action  In  the  name  of  the 
administrator,  in  addition  to  that  for  the 
widow  and  children,  out  of  abundant  caution, 
in  view  of  the  fact  that  attorneys  for  railroad 
companies  seem  not  to  have  abandoned  the 
hope  that  this  court  will  recede  from  its  ex- 
plicit condemnation  of  the  Hunter  Case  and 
again  hold  that  that  case  was  correct  and 
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■also  that  the  remedy  has  not  been  or  cannot 
be  extended 'to  heirs  or  next  of  kin.  The 
majority  opinion  in  Bussey  v.  Railroad  Co., 
79  Miss.  597,  31  South.  212,  held  that  the 
Hunter  Case  "nullified  the  words  *or  legal 
representatives'  in  section  193."  It  is  diffi- 
cult to  conceive  how  a  decision  can  be  more 
explicitly  condemned,  and  we  deem  It  settled 
that  the  case  is  overruled  and  out  of  the 
way.  But  since  one  of  the  Judges  dissented 
in  the  Bussey  Case,  and  the  court  may  be 
pressed  to  return  to  the  holding  of  the  Hun- 
ter case,  and  since  a  mistake  in  bringing  the 
action  for  death  In  the  name  of  the  wrong 
plaintiff  might  be  held  Incurable  by  amend- 
ment after  one  year,  we  took  the  precaution 
to  bring  two  actions,  so  that  every  party  hav- 
ing a  possible  right  of  action  or  beneficial 
interest  might  appear  as  suing.  If  the  Hun- 
ter Case  was  wrongly  decided,  then  it  follows 
that  the  words  "legal  or  personal  representa- 
tives" are  broad  enough  to  cover  heirs  or  next 
of  kin,  and  the  remedy  existed  in  either  form, 
and  all  possible  objection  because  of  the  con- 
solidation vanishes. 

It  was  regretable  that  a  case  as  important 
as  the  Hunter  Case  should  have  been  decided 
without  full  discussion  by  counsel  of  the 
important  question  Involved  and  without 
some  reasoning  on  the  part  of  the  court.  The 
report  of  the  case  states  that  no  objection 
was  made  in  the  court  below  to  the  form 
in  which  the  action  was  brought.  The  point 
was  made  in  the  Supreme  Court,  but  not 
elaborated,  and  no  authorities  cited,  as  to  the 
meaning  of  the  words  "legal  representatives," 
and  no  discussion  had  as  to  the  true  meaning 
of  section  193.  We  must  believe,  if  the  ques- 
tion had  been  thoroughly  argued  and  ex- 
amined, in  the  light  of  all  the  authorities  and 
the  context  of  the  clause,  the  decision  would 
have  been  different.  If  the  court  has  not 
already  done  so,  and  is  curious  to  see  the 
conclusions  reached  by  the  various  courts  as 
to  the  meaning  of  the  words  "legal  represent- 
atives" the  authorities  will  be  found  compiled 
in  25  Ency.  L.  p.  175.  Our  own  decisions  on 
the  point  are  there  listed,  viz.:  Allen  v. 
Alliance  Trust  Co.,  84  Miss.  319,  36  South. 
285;  Grand  Gulf  R.  R.  v.  Bryan,  8  Smedes 
&  M.  234.  To  these  we  may  add  Cushing  v. 
Gibson,  Walk.  89.  These  cases,  especially 
those  from  our  own  court,  settle  conclusively 
that  the  words  "legal  representatives"  are 
not  confined  to  executors  and  administrators, 
'  and  may  include  "heirs"  or  any  successors 
to  the  beneficial  interest  of  another.  The 
use  of  the  word  "legal"  along  with  the  word 
"personal"  Is  persuasive  that  they  bear  a 
different  meaning.  The  learned  and  distin- 
guished members  of  the  constitutional  con- 
vention, especially  the  eminent  lawyers  on 
the  judiciary  committee,  ought  not  lightly 
to  be  suspected  of  tautology.  There  was  not 
one  of  them  who  did  not  know  the  usual,  as 
well  as  the  technical,  signification  of  "person- 
al representative."  We  think  the  very  fact 
that  both  words  were  used  convincing  that 


they  were  not  Intended  to  mean  the  same 
thing. 

But  when  we  look  to  the  law  as  it  existed 
when  the  Constitution  was  adopted,  and  n>u- 
sider  the  mischief  intended  to  be  remedied, 
the  meaning  of  section  193  becomes  plainer. 
At  common  law  personal  actions  did  not  sur- 
vive. Lord  Campbell's  act,  changing  this,  be- 
came incorporated  In  some  form  into  the  stat- 
utes of  all  the  states.  These  statutes  did  not 
give  the  damages  resulting  from  the  death 
to  the  personal  representative,  to  be  collected 
as  assets  of  the  estate,  subject  to  debts,  ex- 
penses of  administration,  payment  of  lega- 
cies, etc.  This  would  have  thwarted  the  ob- 
vious purpose  of  the  statutes;  for  the  heirs 
of  insolvents,  who  most  need  the  protection, 
would  lose  it  all  in  favor  of  creditors.  Nor 
did  the  statutes  give  the  damages  to  be  in- 
herited by  the  heirs  as  such,  and  as  part  of 
the  estate.  Whoever  might  institute  the  suit, 
the  recovery  went  to  those  who  were  suppos- 
ed to  be  dependent  on  the  deceased  for  sup- 
port; and  as  "legal  representatives,"  as  con- 
tradistinguished from  "personal  representa- 
tives," means  those  who  by  law  succeed  to  the 
beneficial  interest  in  the  subject-matter,  the 
persons  designated  in  the  various  statutes 
as  those  entitled  to  the  damages  were  the 
"legal  representatives"  of  the  deceased. 

How  did  the  statutes  stand  when  the  Con- 
stitution was  adopted?.  Section  1515,  Rev. 
Code  1880,  provided:  "If  on  the  death  of 
any  plaintiff,  in  actions  which  survive,  be- 
fore verdict,  the  heir,  legatee  or  devisee,  ex- 
ecutor, administrator  or  other  legal  represen- 
tatives of  such  deceased  party  shall  not  ap- 
pear and  become  a  party  to  such  action  on  or 
before  the  second  term  of  the  court  next  after 
the  death  of  such  party  shall  have  been  sug- 
gested on  the  record  such  action  shall  be  dis- 
missed," etc.  Here  we  see  that,  among  those 
expressly  designated  as  legal  representatives, 
"heirs"  are  the  first  to  be  mentioned.  It  will 
be  noticed  that  in  all  the  sections  of  the  Code 
of  1880  dealing  with  the  death  of  parties  to 
actions  the  words  "personal  representatives" 
do  not  appear;  but  the  words  "executor 
and  administrator"  are  used  where  "personal 
representatives"  are  intended.  See  sectlonB 
1513, 1514, 1518.  But  where  the  generic  term, 
including  any  or  all  who  succeed  to  the  bene- 
ficial interest  of  the  deceased,  are  intended, 
the  word  "representative,"  or  "legal  represen- 
tative,'' or  "successor,"  is  used.  See  sections 
1510,  1515,  1517.  Looking  specially  to  section 
1510,  dealing  with  injuries  producing  death, 
we  find  that  the  general  word  "representa- 
tives" is  used  to  denote  the  successors  in  lia- 
bility of  the  defendant.  Thus  it  would  cover 
any  persons  or  corporations,  receivers,  or  oth- 
ers who  by  law  were  the  successors  of  tbe 
person  or  corporation  which  was  liable  for 
the  damages.  The  phrase  "legal  or  personal 
representative"  was  never  one  which  appeared 
in  our  legislation  on  this  subject.  In  using 
it  in  the  Constitution,  the  framers  of  that  in- 
strument were  not  following  a  set  formula. 
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They  were  not  using  terms  already  In  use 
and  having  a  fixed  meaning  in  our  statutes. 
On  the  contrary,  section  198  was  framed  in 
full  view  of  sections  1510  to  1517,  which  were 
the  then  existing  statutes  dealing  with  death 
of  parties  to  actions  and  survivorship  of 
causes  of  actions  for  injuries  causing  death. 
The  mischief  to  be  remedied,  and  which  many 
Legislatures  had  refused  to  remedy,  was  that 
the  benefit  of  section  1510  was  not  available, 
because  of  the  fellow  servant  rule,  where  the 
person  negligently  killed  was  an  employe  of  a 
railroad  company. 

Another  evil  and  Injustice  existed  which 
has  not  yet  been  illustrated  in  our  reported 
cases,  and  which  would  not  be  corrected  un- 
less section  193  provided  for  suits  by  the 
"legal  representatives,''  as  well  as  "personal 
representatives."  It  was  this:  An  action 
might  be  pending  by  the  injured  person  him- 
self under  the  first  clause  of  section  193,  and 
if  the  plaintiff  died  the  persons  specified  in 
section  1515  as  being  "legal  representatives" 
could  not  be  substituted  as  plaintiffs,  but 
only  the  executor  or  administrator.  Surely 
it  was  Intended  by  the  framers  of  section  193 
that  the  remedy  In  case  of  death  of  an  em- 
ploy 6  of  a  railroad  company  should  be  com- 
mensurate with  that  of  other  persons  as  given 
by  section  1510  and  section  1515.  The  first 
clause  of  section  193  gave  such  employes  the 
same  "rights  and  remedies"  as  are  allowed 
by  law  to  others  not  employes;  and  It  was 
intended  by  the  later  clause  as  to  the  right 
and  remedy,  if  death  ensued,  that  both  the 
right  and  remedy  should  be  the  same  where 
such  employe  was  killed  as  where  one  not  an 
employe  was  killed.  The  language  In  the  two 
clauses  Is  Identical:  "Shall  have  the  same 
rights  and  remedies  as  are  allowed  by  law" 
to  others;  that  Is  to  say,  the  living  employe, 
when  Injured,  shall  have  "the  same  rights 
and  remedies,"  and  if  he  dies  "the  same  rights 
and  remedies"  as  pass  to  others  not  employes 
when  they  are  killed  shall  pass  to  others. 

Section  193  was  an  enlarging  act,  not  a  re- 
strictive one.  The  clause  giving  a  remedy 
should  be  liberally  construed  In  furtherance 
of  the  purpose  of  the  section.  Prior  to  the 
Constitution  it  had  been  held  In  the  Phillips 
Case  that  the  right  of  the  personal  represen- 
tative to  recover  for  the  suffering  and  loss 
of  decedent  up  to  his  death  could  coexist  with 
the  right  conferred  on  legal  representatives  by 
section  1510  to  recover  for  losses  sustained 
by  them  from  the  death.  The  first  right  was 
very  restricted.  Indeed,  if  death  was  Instan- 
taneous, there  were  no  damages  recoverable 
at  all  by  the  personal  representative.  This 
rule  of  law  was  presumably  well  known  to 
the  makers  of  the  Constitution,  and  It  follows 
that  If  legal  and  personal  representatives 
mean  the  same  thing,  viz.,  executors  and  ad- 
ministrators, then  we  find  a  section  enlarging 
the  rights  of  employes,  and  Intended  to  make 
them  coextensive  in  case  of  injury  or  death 
with  rights  In  other  cases,  really  denying  all 
recovery  to  anybody  If  death  be  Instanta- 


neous. In  other  words,  If  a  railroad  slightly 
Injures  an  employe  he  can  recover;  If  it 
fatally  Injures  him,  and  he  suffers  and  dies, 
the  action  survives ;  but  if  by  a  greater  negli- 
gence a  greater  casualty  causes  Instant  death, 
no  one  can  recover — not  the  administrator, 
because  the  negligence  or  willfulness  was  so 
great  as  to  cause  Instant  death ;  not  the  heirs 
or  next  of  kin,  because  section  193  made  no 
provision  for  them  to  sue  In  any  case.  If  that 
be  the  true  construction  of  section  193,  It  cer- 
tainly behooves  a  railroad  company  to  take 
care  to  make  a  sure,  quick  job  of  killing  an 
employe,  lest  If  they  fall,  and  death  is  delay- 
ed or  avoided,  they  be  liable  for  damages. 
For  the  honor  of  the  constitutional  conven- 
tion it  should  be  saved  from  the  suspicion  of 
having  any  such  purpose. 

The  fact  that  the  right  of  the  administrator 
and  of  the  next  of  kin  were  known  to  coexist 
is  persuasive  that  In  using  the  words  "legal 
or  personal"  it  was  Intended  to  confer  the 
rights  and  remedies  on  both  or  either  in  case 
of  death  of  the  favored  employe.  If  the  right 
in  case  of  death  were  given  by  section  193 
only  to  the  executor  or  administrator  as  such, 
and  a  technical  meaning  is  to  be  given  to  the 
right  and  remedy  so  conferred  on  them,  it 
would  follow  that  they  took  the  right  strictly 
as  representatives  of  the  estate  of  the  employe 
and  to  be  administered  as  part  of  the  estate. 
It  would  be  beyond  the  power  of  the  Legis- 
lature to  give  the  damages  to  the  heirs  or  dis- 
tributives as  against  creditors,  or  to  deprive 
the  administrator  of  the  right  to  commissions 
on  the  recovery,  or  In  any  way  to  qualify  or 
change  the  destination  or  disposition  of  the 
fund  recovered.  If  the  right  and  remedy 
were  in  all  respects  only  those  technically  be- 
longing to  an  administrator,  and  not  subject 
to  be  enlarged  or  changed  In  any  particular, 
then  It  Is  beyond  the  power  of  the  Legisla- 
ture to  take  the  damages  for  death  away 
from  the  administrators  and  give  them,  by 
way  of  exemptions  or  otherwise,  to  the  next 
of  kin. 

To  summarize,  if  the  Hunter  Case  is  cor- 
rect, we  must  impute  the  following  purposes 
to  the  Constitution  makers:  (1)  They  ignored 
the  broader  generic  meaning  of  the  words 
"legal  representatives,"  as  the  words  then 
existed  In  the  very  statutes  whose  benefits 
they  were  extending  to  employes  of  railroads. 
(2)  They  were  guilty  of  tautology  in  using 
the  two  distinct  words  "legal"  and  "person- 
al"— words  not  used  In  juxtaposition  In  any 
of  the  statutes  on  the  subject  dealt  with.  (3) 
They  gave  practically  no  protection  in  case 
of  death  to  the  parties  intended  to  be  pro- 
vided for.  (4)  They  denied  all  right  and  rem- 
edy to  any  one,  administrator,  or  heirs,  or 
next  of  kin,  where  the  death,  even  although 
willfully  caused,  was  Instantaneous.  (5) 
They  limited  a  right  to  the  administrator  as 
such,  with  no  power  in  the  Legislature  to 
designate  the  beneficiaries  of  the  recovery,  or 
to  take  it  away  from  the  creditors  of  the  es- 
tate.  The  exemption  of  the  fund  from  cred- 
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itors  would  be  In  effect  conferring  the  right, 
to  it  on  the  heirs.  (6)  If  the  injured  person 
died  after  bringing  suit  and  owed  no  debts, 
and  there  were  no  one  to  qualify  as  adminis- 
trator and  no  estate  to  administer,  yet  the 
heirs,  eta,  and  other  /'legal  representatives," 
designated  in  section  1515,  Rev.  Code  1880, 
could  not  be  substituted  as  therein  provided, 
because  section  193  would  forbid  It 

Apart  from  the  Lord  Campbell  act  a  parent 
could  recover  for  loss  of  services  of  a  child. 
Natchez  :R,  R.  v.  Cook,  63  Miss.  38.  Even 
this  right,  if  the  Hunter  Case  be  correct,  the 
Constitution  operated  to  forbid  the  Legisla- 
ture to  confer  on  the  parent  of  minor  em- 
ployes. No  such  purposes,  as  above,  could  be 
Imputed  to  the  framers  of  section  198.  No 
such  results  as  these  were  ever  contemplated 
by  them.  But  for  several  reasons  our  case 
is  not  dependent  on  the  overruling  of  the 
Hunter  Case.  That  case  was  decided  before 
there  was  any  legislation  such  as  is  contain- 
ed in  chapter  65,  p.  82,  and  chapter  66,  p. 
84,  Acts  1898,  and  section  721  and  4056,  Code 
1906.  Whatever  may  be  thought  as  to  wheth- 
er the  Bussey  Case  overruled  the  Hunter 
Case,  it  certainly  held  that  It  was  competent 
for  the  Legislature  to  extend  both  the  rights 
and  remedies  conferred  by  section  193.  The 
acts  of  1898  were  adopted  to  meet  and  abro- 
gate the  rule  announced  in  the  Hunter  Case, 
and  this  court  said  "it  was  perfectly  compe- 
tent for  the  Legislature  to  provide  additional 
remedies."  Bnssey  v.  Railroad  Co.,  79  Miss., 
at  pages  610,  611,  31  South.,  at  pages  212, 
214.  True,  chapter  66,  p.  84,  Acts  1898,  was 
held  unconstitutional  In  so  far  as  it  sought 
to  extend  the  liability  created  by  section  193 
to  all  corporations;  but  the  clauses  of  chapter 
66  which  extended  the  remedy  for  the  rights 
given  by  section  193  did  not  fall  with  those 
extending  the  right  If  the  act  had  dealt 
only  with  rights  created  by  it,  the  right  fall- 
ing, the  remedy  would  fall.  But  it  dealt 
with  the  remedy  growing  out  of  section  193, 
as  well  as  the  remedy  for  the  rights  sought 
to  be  created  by  that  act  It  manifested  a 
clear  legislative  purpose  to  extend  the  rem- 
edy for  the  right  as  given  by  the  Constitution 
and  as  given  by  the  act.  Because  the  act 
failed  of  its  purpose  to  extend  the  liability 
is  no  reason  why  those  provisions  which  ex- 
tended the  remedy  for  the  existing  liability 
should  fail. 

It  is  too  well  settled  to  call  for  citation  of 
authorities  that  one  section  of  a  statute  will 
not  fall  because  another  is  declared  uncon- 
stitutional, .unless  the  sections  are  so  inter- 
dependent that  one  may  not  operate  without 
the  other.  And  the  same  Is  true  of  parts  of 
the  same  section.  26  Ency.  L.  570;  Fant  v. 
Gibbs,  54  Miss.  396.  Chapter  66,  p.  84,  Acts 
1898,  gave  the  right  both  to  the  "legal  or  per- 
sonal representative"  (as  It  was  perhaps  re- 
quired to  do  by  section  193)  and  also  to  cer- 
tain of  the  next  of  kin.  If,  then,  chapter  66 
is  valid  in  so  far  as  it  enlarges  the  remedy, 
It  was  proper  to  sue  as  was  done  in  these 


cases.  It  might  be  said  that  it  was  improper 
to  Join  as  plaintiffs  the  children  of  Hicks 
the  deceased;  that  the  administrator  and 
mother  were  the  proper  parties,  either  under 
section  193,  or  chapter  66,  p.  84,  Laws  1898, 
or  both.  If  this  be  true,  we  answer  that  no 
objection  was  made  for  misjoinder  and  no 
reversal  can  be  had  for  it  But  since  the 
statute  gave  the  damages  to  the  wife  and 
children,  it  was  a  harmless  error,  even  If  ob- 
jected to,  to  Join  as  plaintiffs  the  beneficiaries 
of  the  suit  Bear  in  mind  that  our  reliance 
on  chapter  66,  p.  84,  Laws  1898,  is  made  only 
if  the  Hunter  Case  be  held  to  have  been  cor- 
rectly decided. 

Another  reason  why  the  Hunter  Case,  if 
correct  cannot  avail  appellant,  even  if  chap- 
ter 66,  p.  84,  Acts  1898,  be  held  void  in  toto, 
is  that  section  4056,  Code  1906,  which  re- 
enacted  chapter  66,  p.  84,  .omitting  only  the 
unconstitutional  feature,  became  the  law  be- 
fore this  case  was  tried.  When  this  Code  be- 
came law,  our  suit  in  the  name  of  the  widow 
and  children  was  pending.  The  liability  of 
defendant  then  existed.  It  was  competent 
for  the  Legislature  to  extend  the  remedy,  as 
It  did.  As  suit  had  been  brought  for  the  lia- 
bility and  was  pending,  it  would  have  been 
competent  by  amendment  to  substitute  the 
real  and  proper  persons  as  plaintiffs,  even 
if  :they  were  not  already  plaintiffs.  But  no- 
amendment  was  necessary  on  the  adoption  of 
the  Code.  The  proper  plaintiffs,  under  the 
Constitution  and  under  the  Code,  were  suing 
as  plaintiffs.  No  amendment  was  necessary, 
since  the  suit  was  already  in  the  name  of  the 
wife.  Now  it  has  been  held  that  where 
there  is  no  uncertainty  as  to  what  cause  «f 
action  is  being  sued  for,  an  entirely  different 
plaintiff  may  be  substituted  under  our  liberal 
provisions  as  to  amendments.  See  Kelly  v. 
Continental  Co.,  87  Miss.  438,  40  South.  L 
If  the  wife  could  have  been  added  as  plain- 
tiff by  amendment  why,  if  the  suit  were  al- 
ready in  her  name,  could  it  not  continue  in 
her  name  without  amendment  after  she  was 
made  by  the  Code  the  proper  party?  The  ac- 
tion was  brought  within  the  year,  although 
in  the  form  the  action  was  brought  she  could 
not  have  then  recovered.  Before  the  trial 
the  right  in  her  arose  by  virtue  of  the  adop- 
tion of  the  Code,  and  the  suit  could  properly 
go  on  to  a  trial  on  the  merits.  See  "Insur- 
ance Co.  v.  Edwards,  85  Miss.  322,  37  South. 
748. 

But  for  still  another  ;reason  It  is  not  neces- 
sary to  decide  whether  the  Hunter  Case  was 
correct.  If  it  be  contended,  under  that  case 
and  In  advance  of  the  legislation  of  1898  and 
1908,  that  the  action  could  be  brought  only  by 
the  administrator,  we  say  that  section  193 
provided  that  the  legal  or  personal  represen- 
tatives of  employes  protected  by  it  shall  have 
the  same  rights  and  remedies  as  are  allowed 
by  law  to  :the  legal  and  personal  representa- 
tives of  persons  not  employe*.  This  means, 
of  course,  not  such  rights  and  remedies  as 
were  then,  in  1890,  when  .the  Constitution 
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was  adopted,  In  existence,  bnt  sucb  as  may 
from  time  to  time  be  by  law  allowed.  The 
purpose  was  that  at  all  times  the  representa- 
tives of  railroad  employes  should  In  the  cases 
stated  have  whatever  rights  the  representa- 
tives of  other  people  might  have.  If  and 
whenever  ,the  Legislature  gave  a  rlgbt  or 
remedy  for  death  by  negligent  act  to  the 
representatives,  by  whatever  name  called,  of 
persons  not  employes,  section  193  gave  it  to 
its  favored  employes.  Look  to  any  laws,  and 
find  what  rights  or  remedies  such  representa- 
tives of  persons  generally  have,  and  tbe  Con- 
stitution takes  it  and  by  force  of  this  provi- 
sion confers  It  on  the  employes  of  railroads 
killed  by  certain  fellow  servants.  Chapter 
65,  p.  82,  Acts  1898  gave  the  remedy  for  the 
death  of  persons  not  protected  by  section  193 
to  the  next  of  kin,  and  on  certain  conditions 
to  the  executor  or  administrator.  This  rem- 
edy by  virtue  of  section  193  was  at  once  con- 
ferred in  case  of  tbe  death  of  a  railroad  em- 
ploye protected  by  It  The  plain  meaning  of 
these  provisions  of  section  193  is  that  no  per- 
son Injured  by  tbe  negligence  of  another  shall 
ever  have  any  greater  right  or  broader  rem- 
edy than  a  railroad  employe  under  section 
193,  and  no  legal  or  personal  representative 
of  any  person  negligently  killed  should  ever 
have  any  greater  right  or  broader  remedy 
than  the  representatives  of  the  employes  pro- 
tected by  section  193.  This  assignment  was 
so  strongly  made  by  Messrs.  Green  &  Green 
in  their  brief  in  the  recent  case  (not  decided, 
but  compromised)  of  Williams  v.  I.  C.  B.  B. 
Co.,  that  we  are  going  to  take  the  liberty  of 
referring  to  It  on  this  branch  of  the  case. 

But  If  we  are  wrong  in  all  the  foregoing 
propositions — if  the  Hunter  Case  was  correct ; 
if  it  has  not  been  abrogated  by  legislation, 
and  If  it  was  necessary  to  sue  under  the  Con- 
stitution by  tbe  administrator  and  under 
chapter  66,  p.  82,  Acts  1898,  by  the  widow  and 
children — we  say  that  appellant  cannot  com- 
plain because  we  did  bring  the  two  suits  in 
that  way,  and  appellant's  only  ground  of  com- 
plaint Is  that  It  was  prejudiced  by  the  con- 
solidation of  the  actions.  In  other  words,  be- 
fore appellant  can  secure  a  reversal,  It  must 
show  that  all  the  propositions  we  have  above 
-contended  for  are  untenable,  and,  in  addition, 
that  it  was  reversible  error  to  try  the  cases 
together.  It  will  be  noticed  that  only  the 
most  general  objection  was  made  to  the  con- 
solidation. The  record  merely  shows  that 
the  motion  "was  resisted."  On  what  ground 
does  not  appear.  There  was  no  objection  for 
misjoinder,  as  required  by  section  722,  Code 
1906.  But,  If  the  consolidation  had  been  ob- 
jected to  on  specific  grounds,  It  was  not  error 
to  try  the  two  actions  together.  It  Is  a  matter 
within  the  discretion  of  the  court  whether 
two  or  more  causes  shall  be  consolidated. 
Tbe  exercise  of  the  discretion  will  not  be  re- 
versed, unless  in  a  case  of  palpable  abuse.  8 
Cyc.  593.  The  court  of  Its  own  motion  will 
often  consolidate  causes  to  save  expense,  time, 
and  trouble.  Bee  McLendon  v.  Pass,  66  Miss. 


110,  5  South.  234;  Pittman  v.  Chrlsman,  59 
Miss.  124.  Causes  by  the  same  plaintiff  are 
frequently  consolidated  where  tbe  defendant 
is  the  same;  the  defenses  being  the  same,  de- 
terminable by  the  same  evidence.  See  Mutu- 
al Life  Ins.  Co.  v.  Hllhnon,  145  U.  S.  285, 
12  Sup.  Ct.  909,  36  L.  Ed.  706.  In  this  case 
the  court  said:  "Where  the  English  consoli- 
dation rule  has  not  been  adopted,  the  Ameri- 
can courts,  state  and  federal,  have  exercised 
the  authority  of  ordering  several  actions  by 
one  plaintiff  against  different  defendants  to  be 
tried  together,  whenever  the  defense  Is  the 
same,  and  unnecessary  delay  and  expense  will 
be  thereby  avoided.  Den  v.  Kimble,  9  N.  J. 
Law,  835 ;  Worley  v.  Glentworth,  10  N.  J.  Law, 
241;  Witherlee  v.  Ocean  Ins.  Co.,  24  Pick. 
(Mass.)  67 ;  Wtede  v.  Insurance  Cos.,  Fed.  Cas. 
No.  17,617,  3  Chicago  Legal  News,  353;  An- 
drews v.  Spear,  4  Dill.  (U.  S.)  470,  Fed.  Cas. 
No.  379 ;  Keep  v.  Indianapolis  &  St  Louis  B. 
Co.,  10  Fed.  454,  3  McCrary  (U.  S.)  802;  1 
Thomp.  Trials,  §  210.  The  learning  and  re- 
search of  counsel  have  produced  no  Instance  in 
this  country  in  which  such  an  order,  made  In 
tbe  exercise  of  the  discretionary  power  of  the 
court,  unrestricted  by  statute,  has  been  set 
aside  on  bill  of  exceptions  or  writ  of  error." 
In  McLendon  v.  Pass  this  court  said  consolida- 
tion would  be  proper,  although  the  demands 
were  distinct  and  separate. 

But  the  two  actions  here  were  between  the 
same  parties  beneficially  interested,  for  the 
same  death,  calling  each  for  proof  of  the  cir- 
cumstances and  cause  of  the  death,  and  under 
tbe  strictest  rule  governing  consolidation  was 
proper.  It  is  certainly  to  be  desired  that 
there  be  only  trial  and  recovery  for  the  death 
of  the  same  person.  Prior  to  the  Constitu- 
tion and  the  subsequent  enlarging  acts  two 
actions — one  by  the  "personal"  representative, 
and  tbe  other  by  the  legal  representatives. 
This  was  vexatious  and  prejudicial  to  rail- 
roads, and  burdensome  on  the  court  and  liti- 
gants. It  was  therefore  provided  by  chapter 

65,  p.  82,  Acts  1898,  that  there  should  be  only 
one  suit  for  the  same  death ;  and  by  chapter 

66,  p.  84,  Acts  1898,  now  section  4056,  Code 
1906,  the  Intendment  is  to  avoid  separate 
suits.  The  damages  recovered,  however,  by 
whomsoever  the  suit  is  brought,  If  there  be  a 
widow  and  children,  belong  equally  to  them. 
Thus  we  see  the  policy  of  our  law  Is  that 
these  be  but  one  action,  trial,  or  recovery. 
The  beneficiaries  of  both  suits  were  Identical. 
We  have,  then,  two  suits  against  the  same  de- 
fendants, the  beneficial  plaintiffs  the  same, 
for  the  same  death,  requiring  evidence  of  the 
same  derailment  The  fact  that  the  nominal 
plaintiff  (the  administrator)  in  one  was  not  a 
party  to  the  other  was  Immaterial.  The 
damages,  if  recovered  by  the  administrator, 
would  go  to  the  widow  and  children  in  equal 
shares,  free  from  claims  of  creditors. 

It  is  said,  however,  that  the  measure  of 
damages  In  the  two  actions  Is  not  the  same. 
It  is  difficult  If  not  Impossible,  to  distinguish 
between  the  measure  of  damages  given  in 
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chapters  65  and  66,  pp.  82,  84,  Acts  1898.  The 
Constitution  is  silent  as  to  the  measure  of 
damages,  except  to  saj  the  employe,  and  in 
case  of  death  his  legal  or  personal  represen- 
tatives, shall  have  the  same  rights  and  rem- 
edies as  persons  not  employes,  or  their  legal 
or  personal  representatives.  If  this  provi- 
sion is  to  be  given  effect,  then  the  measure  of 
damages  (the  right)  given  by  chapter  65, 
p.  82,  Laws  1898,  inured  to  those  suing  under 
section  193.  Of  course,  that  provision  of 
chapter  65  that  denies  the  administrator  the 
right  to  sue  If  there  are  next  of  kin  within 
the  degrees  mentioned  cannot  be  taken  as 
limiting  section  193,  since  the  right  in  the 
personal  representative  to  sue  given  by  sec- 
tion 193  cannot  be  taken  away,  although  it 
may  be  enlarged.  However  that  may  be,  the 
administrator  under  the  law  as  it  existed  be- 
fore the  Constitution,  and  certainly  under  sec- 
tion 193,  could  recover  for  the  pain,  etc.,  of 
the  person  Injured,  suffered  before  his  death ; 
and  under  chapter  66,  p.  84,  Laws'  1898  (and 
under  chapter  65,  p.  82,  Laws  1SC8,  If  that  ap- 
plies), the  damages  sustained  by  the  widow 
and  children  could  be  recovered.  Hence  we 
say  the  effect  of  the  legislation  is  to  practic- 
ally destroy  the  differences  as  to  measures  of 
damages.  Chapter  65,  p.  82,  Laws  1808,  by 
requiring  that  there  be  only  one  suit,  and 
making  the  act  applicable  to  employes,  evi- 
dences such  a  purpose.  Even  if  the  measure 
of  damages  in  the  two  actions  were  differ- 
ent, this  would  not  prevent  consolidation. 
McLendon  v.  Pass  and  Plttman  v.  Chrisman 
were  dealing  with  entirely  distinct  demands. 
Declarations  often  contain  distinct  counts 
each  for  a  separate  demand.  The  Abrams 
Case,  84  Miss.  456,  36  South.  542,  did  not 
condemn  the  joining  in  one  declaration  in  sep- 
arate counts  of  a  demand  under  the  general 
law  and  a  demand  under  section  193.  It  con- 
demned as  bad  pleading,  as  against  a  demur- 
rer, the  joining  of  such  demands  in  the  same 
count.  In  this  case  the  order  of  consolidation 
merely  had  the  effect,  as  recited,  of  treating 
the  two  declarations  as  If  they  were  two 
counts  in  a  declaration  for  the  purpose  of  a 
trial. 

But  If  the  Hunter  Case  was  correct,  and 
If  the  remedy  was  not  enlarged,  and  if  the 
remedy  given  by  chapter  65,  p.  82,  Laws  1898, 
did  not  at  once  inure  to  those  protected  by 
section  193,  and  if  section  4056,  Code  1906, 
did  not  have  the  effect  to  make  proper  the 
suits  as  already  pending  or  the  consolidation, 
and  even  if  the  consolidation,  and  consequent 
llleged  misjoinder,  had  been  properly  ob- 
jected to,  still  we  say  in  this  case  no  reversal 
can  be  had  for  two  all-sufflcient  reasons: 

First,  there  was  no  instruction  asked  by  de- 
fendant as  to  the  measure  of  damages  In 
case  it  should  find  that  the  cause  of  action 
arose  under  section  193.  If  defendant  relied 
on  this  difference,  and  there  was  in  fact  such 
a  difference  as  to  the  measure  of  damages, 
it  could  have  met  and  cured  every  possible  or 
alleged  prejudice  from  the  consolidation  by 


asking  instructions  as  to  the  measure  of 
damages  If  the  jury  found  the  negligence  was 
that  of  the  master,  and  the  measure  if  it 
found  it  was  the  negligence  alone  of  the 
engineer.  The  only  instruction  as  to  the 
measure  of  damages  was  No.  3,  for  plaintiff, 
which  is  the  simple  and  elementary  statement 
that  damages  for  suffering  are  not  punitive. 
Such  damages  are  recoverable,  of  course, 
whether  the  recovery  be  under  section  193,  or 
by  the  next  of  kin  under  chapter  65.  Instruc- 
tions Nob.  2  and  3,  for  defendant,  were 
properly  refused,  if  for  no  other  reason,  be- 
cause they  denied  damages  resulting  to  the 
widow  and  children,  without  regard  to  what 
the  Jury  might  find  as  to  the  cause  of  the 
death.  The  defendant  had  evidence  to  show 
that  the  engineer  was  not  negligent  and  the 
speed  not  dangerous.  Plaintiff  had  some  evi- 
dence that  the  track  was  bad,  and  then  there 
was  the  presumption  given  by  section  1985. 
These  instructions  denied  all  consideration  of 
damage  to  the  widow  and  children  in  any 
view  of  the  case  as  made  by  the  pleadings  or 
evidence,  and  were  properly  refused,  even  If 
we  are  wrong  in  all  our  legal  propositions. 

Secondly,  the  jury  having  found  a  verdict 
for  "the  plaintiff,"  It  was  agreed  by  both 
sides  that  the  meaning  of  the  jury  be  ascer- 
tained by  the  court  and  the  verdict  put  In 
form  accordingly;  and,  the  jury  having  de- 
clared that  the  sum  assessed  was  to  cover  all 
damages  to  the  parties  lawfully  entitled  to 
it,  the  judgment  on  it  was  entered  so  as  to 
award  the  damages  to  plaintiffs  "for  the 
benefit  of  the  widow  and  children."  It  surely 
cannot  be  contended  that  the  widow  and  chil- 
dren were  not  the  real  beneficiaries  In  both  or 
either  of  the  suits.  Where,  then,  was  the 
error?  Where  was  the  prejudice?  We  have 
a  case  where  there  was  no  specific  objection 
to  the  consolidation,  no  objection  for  misjoin- 
der, no  objection  to  testimony  to  show  either 
the  negligence  of  the  engineer  or  a  defective 
track,  no  instructions  allowing  or  limiting  the 
damages  if  this  or  that  cause  of  death  be 
shown,  and,  finally,  an  agreement  that  the 
jury  may  be  examined  to  find  the  meaning  of 
its  verdict,  and  judgment  entered  according- 
ly, and  a  Judgment  rendered  that  is  In  favor 
of  the  real  beneficial  parties,  and  the  rail- 
road company  fully  protected  against  any 
subsequent  suit. 

The  giving  and  refusal  of  Instructions  pre- 
sents no  questions  not  discussed  in  the  fore- 
going pages.  It  will  be  noticed  that  no  ob- 
jections were  reserved  to  any  Instructions, 
except  in  a  general  objection,  and  the  equally 
general  objection  on  the  motion  for  a  new 
trial.  This  vicious  practice  of  reserving  in 
the  most  general  terms  objection  to  all  of 
the  instructions  has  been  often  condemned. 
Since  the  first  part  of  this  brief  was  written, 
this  practice  has  been  referred  to  and  con- 
demned In  the  case  of  Richberger  v.  State. 
The  writer  sought  to  have  the  Bar  Associa- 
tion of  the  state  -commit  Itself  to  the  rule 
announced  by  Special  Judge  Thompson,  and 
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to  have  a  resolution  more  emphatically  con- 
demning the  reservation  of  mere  general  ob- 
jections, since  the  practice  had  become  quite 
universal  and  was  resulting  in  much  In- 
justice to  the  trial  court  and  litigants.  All 
the  objections  made  to  the  consolidation,  to 
the  Instructions,  and  to  the  evidence  in  this 
ease  fall  within  the  condemnation.  There 
remains  for  us  to  notice  only  two  or  three 
points  made  by  appellant,  either  by  the  de- 
murrer or  in  a  general  way  by  a  motion  for 
a  new  trial. 

The  first  of  these  is  that  the  death  of 
Hicks  was  the  result  of  an  accident,  pure 
and  simple,  which  no  human  Ingenuity  could 
have  foreseen,  and  therefore  the  company  Is 
not  liable.  It  Is  evident  that  counsel  are 
confusing  the  question  of  the  probability  of 
some  injury  resulting  from  the  negligent 
acta  complained  of  with  the  question  whether 
the  particular  Injury  which  did  result  could 
be  foreseen.  The  distinction  is  an  elemen- 
tary one  in  the  law  of  negligence  and  dam- 
ages. It  is  manifest  that  the  negligent  fail- 
ure to  maintain  a  track,  or  to  keep  engines 
and  cars  in  repair,  or  running  trains  at 
excessive  speed,  may  result  in  derailment. 
There  is  nothing  improbable  or  which  cannot 
reasonably  be  foreseen  .In  the  connection 
between  such  negligence  and  the  derailment. 
It  is  time  that  it  cannot  be  foreseen  just 
who  will  be  hurt,  or  In  what  manner;  but 
that  is  not  the  determining  question  as  to 
liability.  Wharton's  Law  of  Negligence  (2d 
Ed.)  §  77,  says:  "The  fact  is  that  the  con- 
sequences of  negligence  are  almost  Invaria- 
bly surprises.  A  man  may  be  negligent  in  a 
particular  matter  a  thousand  times  without 
mischief ;  yet,  though  the  chance  of  mischief 
is  one  in  a  thousand,  we  would  continue 
to  hold  that  the  mischief,  when  It  occurs, 
is  imputable  to  the  negligence."  The  same 
question  is  discussed  and  the  same  .  rule 
announced  in  Payne  v.  Georgetown  Lumber 
Co.,  117  La.  983,  *2  South.  475.  "In  order, 
however,  that  a  party  may  be  liable  in  negli- 
gence, it  Is  not  necessary  that  he  should  have 
contemplated,  or  even  been  able  to  anticipate, 
the  particular  consequences  which  ensued  or 
the  precise  injuries  sustained  by  the  plaintiff, 
it  is  sufficient  If,  by  the  exercise  of  reason- 
able care,  the  defendant  might  have  foreseen 
that  some  injury  would  result  from  his  act 
or  omission,  or  that  consequences  of  a  gen- 
erally injurious  nature  might  have  been  ex- 
pected." 21  Am.  &  Eng.  Ency.  Law,  487. 
This  text  Is  supported  by  so  many  decisions 
from  so  many  states  and  courts  that  we  will 
not  further  burden  the  court  with  citations. 

But  we  deny,  as  a  matter  of  fact  and 
common  knowledge,  that  the  result  was  one 
that  was  Improbable— one  not  likely  to  occur 
from  a  derailment.  It  Is  well  known  that 
in  cities,  towns,  and  villages  traversed  by 
railroads,  and  about  all  depots,  persons  are 
«-onstantIy  so  near  the  tracks  that  if  a  de- 
railment occurred  they  would  probably  be 
injured.    It  is  a  matter  of  common  knowl- 


edge that  railroads  are  divided  into  sections 
embracing  six  to  ten  miles;  each  section 
having  a  section  gang  and  foreman  always 
at  work  on  it  The  section  gang,  numbering 
perhaps  15  or  20  men,  are  at  every  hour 
of  the  day  at  work  along  the  track  at  some 
point  on  the  section,  and,  as  freight  trains 
are  frequently  a  quarter  of  a  mile  long,  it 
can  readily  be  seen  that  the  derailment  of 
a  train  is  very  liable  to  Injure  some  one 
working  or  standing  near  the  track  belong- 
ing to  the  section  crew.  It  would  be  danger- 
ous in  the  extreme  for  a  court  to  say  that  it 
thought,  because  it  was  an  improbability 
that  the  death  of  a  section  foreman  was  not 
one  of  the  expected  results  of  a  derailment, 
the  company  is  therefore  not  liable.  It  would 
be  but  another  step  to  say  that  no  person 
in  a  city,  town,  or  village,  or  about  a  depot, 
or  where  persons  are  congregated  for  any 
reason  along  a  track,  can  ever  recover  if  in- 
jured by  a  derailment,  because  as  a  matter 
of  law  the  court  will  assume  that  if  a  train 
is  derailed  it  would  leave  the  track  at  a 
point  where  there  are  no  persons  working 
or  standing.  The  nooks  abound  In  cases 
where  persons  injured  under  circumstances 
like  that  presented  by  this  case  have  re- 
covered. Cases  are  not  infrequent  where  en- 
gines have  left  the  track,  and  run  into  houses 
adjacent  to  the  tracks,  and  Injured  the  oc- 
cupants, who  never  dreamed  that  they  were 
exposed  to  the  hazards-  of  passing  trains. 
I  take  it  that  If  a  man's  house  or  stock, 
standing  near  the  right  of  way,  were  de- 
molished or  Injured  by  a  train  negligently 
thrown  from  the  track,  no  question  would 
be  raised  as'  to  liability;  but  It  seems  that, 
If  a  man  himself  was  so  injured,  a  claim 
would  be  made  that  the  company  was  not 
liable.  We  will  not  further  discuss  this 
point. 

The  next  point  we  will  notice  is  that, 
when  killed,  Hicks  was  not  exposed  to  any 
of  the  perils  Incident  to  the  business  of  rail- 
roads, and  therefore  not  within  the  protec- 
tion of  section  193  of  the  Constitution.  Pass- 
ing for  the  present  the  question  whether, 
in  view  of  the  proof  and  of  the  presumption 
of  negligence  created  by  the  Code,  the  con- 
struction of  section  193  is  involved,  we  will 
briefly  discuss  the  point.  It  would  seem 
that  the  first  and  most  obvious  answer  to  the 
question  whether  Hicks  was  exposed  to  the 
perils  of  the  ordinary  operations  of  rail- 
roads is  sufficiently  and  conclusively  answer- 
ed by  the  fact  that  he  was  killed  as  a  result 
of  being  exposed  to  such  a  peril  and  by  the 
actual  running  of  the  train.  The  fact  It- 
self answers  the  argument.  It  seems  little 
short  of  an  absurdity,  In  the  light  of  what 
did  happen,  to  say  thnt  Hicks  was  exposed 
to  no  peril.  What  killed  him  but  the  run- 
ning of  a  train?  It  will  thus  be  seen  that 
the  question  runs  back  to  the  one  just  above 
discussed.  In  other  words,  it  will,  of  course, 
be  conceded  thnt  as  a  matter  of  fact  he  was 
exposed  to  such  a  peril,  and  died  as  a  result. 

Digitized  by  Google 


384 


46  SOUTHERN  REPORTER. 


(Miss. 


of  being  thus  exposed.  But  It  will  be  said 
that  such  a  danger  was  very  remote,  and  the 
peril  very  slight,  and  this  consequence  not 
one  that  could  be  readily  anticipated.  It  will 
thus  be  seen  that  the  question  is  really,  not 
whether  as  an  employe  of  the  railroad  com- 
pany he  was  exposed  to  a  peril  peculiar  to' 
railroading,  but  whether  his  death  was  a  re- 
sult which  might  have  been  anticipated  as 
one  of  the  probable  results  of  the  negligent 
acts  causing  the  wreck.  Thus  viewed,  no 
question  of  the  construction  of  the  Constitu- 
tion Is  involved,  but  a  simple  question  arising 
under  the  law  of  negligence,  and  this  ques- 
tion we  have  sufficiently  discussed  above. 

The  effort  of  appellant  obviously  is  to  in- 
ject, if  possible,  a  federal  question  into  the 
case.  They  know  that,  if  the  court  can  be  led 
into  placing  its  decision  on  the  construction 
of  the  equality  clause  of  the  federal  Constitu- 
tion, a  writ  of  error  will  lie  to  the  Supreme 
Court  of  the  United  States.  We  are  confi- 
dent that  their  effort  in  this  case  will  fall, 
for  the  verdict  may  be  referred  to  the  gen- 
eral presumption  of  negligence  created  by 
the  Code  of  1906,  and  therefore  the  construc- 
tion of  section  193  Is  not  at  all  necessary. 
In  the  next  place,  if  our  court  holds  that 
section  193  is  to  be  construed  as  embracing 
within  its  protection  an  employe  working  as 
Hicks  was  working  and  injured  as  he  was 
Injured,  there  will  be  no  federal  question, 
since  the  federal  courts  will  be  bound  by 
the  construction  given  by  this  court  to  our 
own  Constitution  and  statutes.  But,  recur- 
ring to  the  question  itself,  we  say  there  can 
be  no  question  that  Hicks  was  exposed  to 
the  peril  against  which  section  193  was 
intended  to  protect 

The  confusion  Into  which  counsel  have  fal- 
len is  due  to  their  failure  to  distinguish  be- 
tween the  particular  employment  in  which 
the  injured  employe  at  the  time  was  engaged 
and  the  employment  in  which  the  negligent 
co-employe  was  engaged.  As  stated  in  the 
Heflin  Case,  88  Miss.  362,  42  South.  174,  183, 
the  purpose  of  the  Constitution  makers  was 
plain.  "They  meant  such  employes  as  were 
imperiled  by  the  hazardous  nature  of  the 
business  of  operating  railroad  trains."  Sum- 
ming up  the  argument,  the  court  said:  "In 
short,  the  reason  which  sustains  said  section 
193  of  the  Constitution  being  the  inherent 
danger  attending  the  actual  operation  of  rail- 
road trains,  the  remedy  must  be  limited  to 
those  employes  whom  such  danger  imperils." 
Neither  this  court  nor  any  court  has  ever  said 
that  the  injured  employe,  in  order  to  recover, 
must  be  at  the  time  engaged  in  operating  the 
train.  The  Constitution  protects  him,  not 
against  what  he  himself  is  doing,  but  against 
what  his  coemployes  of  certain  kinds  are  do- 
ing. The  question  Is,  not  whether  he  Is  at 
the  time  operating  the  train  and  thus  expos- 
ing other  employes  to  a  peril,  but  whether  in 
the  discharge  of  his  duty  he  is  where  the  neg- 
ligence of  coemployes  operating  a  train  may 
Injure  him.   This  distinction  Is  clearly  point- 


ed out  in  many  decisions.  It  is  hardly  nec- 
essary to  inform  this  court,  which  has  so  re- 
cently traveled  over  the  whole  ground  of  the 
constitutionality  of  this  employer's  liability 
act,  that  by  the  construction  now  given  to 
our  Constitution  by  the  Heflin  Case  it  means 
practically  the  same  as  the  statutes  of  Iowa, 
Kansas,  Minnesota,  and  Missouri,  which  ex- 
pressly apply  to  servants  engaged  in  the  op- 
eration of  the  road.  The  question  as  to  what 
Is  a  railroad  peril  has  frequently  been  before 
these  courts,  and  the  precise  question  here 
involved  has  been  decided. 

A  section  foreman,  engaged  In  repairing  the 
track  for  the  present  operation  of  trains,  is 
engaged  in  the  business  of  operating  the  rail- 
road within  the  Iowa  statute.  Haden  v. 
Sioux  City,  etc.,  By.  Co.,  92  Iowa,  227,  60  N. 
W.  537.  The  court  said:  "It  Is  true  that 
plaintiff  was  not  engaged  In  the  operation  of 
trains  in  the  sense  of  being  an  employe  on  a 
train ;  but  his  work  was  along  and  on  a  track 
on  which  trains  were  operated,  and  had  es- 
pecial reference  to  train  movements  in  the 
way  of  keeping  the  track  in  repair  and  in 
condition  therefor.  His  work  was  of  the  haz- 
ardous kind  contemplated  by  the  statute." 
The  court  cites  many  previous  Iowa  decisions 
to  the  same  effect  This  case  of  Haden  v. 
Railroad  Co.  was  discussed  and  approved  In 
Dunn  v.  Chicago,  etc.,  R.  R.  Co.,  decided  by 
the  Iowa  court  in  May,  1906.  See  130  Iowa, 
580, 107  N.  W.  616,  6  L.  R.  A.  (N.  S.)  452.  We 
refer,  also,  to  a  discussion  of  the  Iowa,  Min- 
nesota, and  Kansas  cases  In  a  note  to  Jem- 
mi  ng  v.  Great  Northern  Ry.  Co.,  1  L.  B.  i 
(N.  S.)  696. 

An  employe  is  within  the  statute  who, 
while  working  In  a  ditch  along  the  track,  was 
struck  by  a  piece  of  coal  from  the  tender  of 
a  passing  engine.  Croll  v.  Atchison,  etc.,  R 
R.  Co.,  57  Kan.  548,  46  Pac.  972.  This  case  is 
also  In  point  on  the  question  whether  the 
danger  was  one  that  was  remote  or  not  with- 
in the  realm  of  probabilities.  It  was  held 
that  Croll  could  recover,  although  the  court 
says  that  it  would  seem  as  if  an  ordinarily 
prudent  man,  standing  by  the  side  of  the 
track  in  the  position  which  Croll  was,  would 
not  have  deemed  himself  In  any  danger  from 
a  passing  train,  and  probably  he  would  bare 
been  censured  by  the  foreman  If  he  had  left 
his  work  and  gone  further  away  from  the 
track  because  of  the  passing  train.  The  in- 
Jury  resulted  from  the  fall  of  a  piece  of 
coal  as  a  result  of  the  roughness  of  the  track 
and  the  swinging  motion  of  the  engine.  In 
the  recent  case  of  Williams  v.  Iowa  Central 
R.  R.  Co.,  121  Iowa,  270,  96  N.  W.  774,  It  was 
held  that  if  the  work  of  an  employe  exposes 
him  to  the  hazards  arising  from  the  operation 
of  the  road  he  is  within  the  statute,  without 
proof  that  his  employment  Is  in  connection 
with  the  use  and  operation  of  the  road.  A 
case  almost  exactly  In  point  is  Keatley  v.  I. 
C  R  R.  Co.,  94  Iowa,  685,  63  N.  W.  560. 
where  it  is  held  that  an  employe  standing  on 
a  derrick  platform  used  in  building  a  sid> 
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wall,  and  killed  by  the  wrecking  of  a  train 
crossing  an  uncompleted  bridge,  was  within 
the  protection  of  the  statute.  The  decedent 
was  a  mere  water  boy,  having  nothing  to  do 
In  the  operation  of  the  road  or  the  building  or 
repairing  of  the  track,  yet  he  was  exposed  to 
the  peril  from  the  derailment 

It  Is  not  necessary  to  discuss  the  Missouri 
cases,  since  the  Missouri  court  goes  a  bowshot 
beyond  the  Kansas,  Minnesota,  and  Iowa 
courts,  and  holds  that  one  in  no  way  engaged 
in  the  operation  of  a  road  can  recover  under 
the  statute,  although  the  person  inflicting  the 
injury  was  also  not  directly  engaged  In  any 
way  In  'the  operation  of  trains.  In  other 
words,  in  Missouri  It  is  held  that  injured  em- 
ployes engaged  in  the  repairing  of  the  road 
can  recover,  where  the  Injuries  were  inflicted 
by  employes  engaged  In  similar  work  as  dis- 
tinguished from  tbose  engaged  In  operating 
trains.  See  note  to  Dunn  v.  Chicago,  etc.,  R. 
R.  (Iowa)  6  L.  R.  A.  (N.  S.)  452.  In  Pyne  v. 
C,  B.  &  Q.  R.  R.  Co.,  64  Iowa,  223,  6  N.  W. 
281,  37  Am.  Rep.  198,  a  detective  of  the  rail- 
road, walking  along  the  track  and  Injured 
without  negligence  on  his  part  by  the  negli- 
gence of  an  engineer  of  a  passing  train,  was 
beld  to  be  within  the  protection  of  the  stat- 
ute. The  distinction  we  are  contending  for 
is  clearly  shown  in  Keatley  v.  I.  C.  R.  R.  Co., 
103  Iowa,  283,  72  N.  W.  545.  We  do  not  cite 
any  further  cases,  since  all  the  cases  in  all 
the  states  Involving  this  question  will  be 
found  collated  or  digested  In  some  of  the  de- 
cisions or  notes  which  we  have  cited. 

No  point  was  made  below,  and  we  presume 
none  will  be  made  here,  that,  if  section  193  is 
to  control,  Hicks  was  In  a  different  depart- 
ment of  labor  from  the  crew  of  the  passing 
train.  If  authority  were  needed  for  this 
fact,  many  might  be  given.  See,  for  one  au- 
thority, Houston  &  T.  C.  R..Co.  v.  Turner 
(Tex.  Sup.)  91  S.  W.  562. 

Objection  is  made  that  the  statutory  pre- 
sumption of  negligence,  which  by  section  1985, 
Code  1906,  now  applies  in  favor  of  employees, 
can  be  given  no  effect  by  the  courts,  because 
the  presumption  raised  is  that  of  negligence 
of  the  "servants  of  the  company  with  refer- 
ence to  such  injury,"  and  that,  since  the  serv- 
ants of  the  company  may  be  fellow  servants, 
the  case  of  an  employe  is  not  helped  by  the 
presumption.  We  are  not  sure  that  we  fully 
apprehend  the  argument  of  counsel ;  but,  as 
we  understand  it,  the  contention  is,  notwith- 
standing the  explicit  enlargement  of  the  stat- 
ute to  embrace  employes  and  passengers,  the 
court  will  look  away  from  the  statute  and 
consider  the  wisdom  of  the  provision,  and 
continue  to  apply  the  rule  which  had  previ- 
ously been  announced  in  the  Short  Case  and 
the  Trotter  Case,  and  hold  that  the  statute 
cannot  be  Invoked  by  an  employe.  And  then 
It  Is  contended  that,  if  the  presumption  Is  in- 
voked, the  presumption  itself  Is  self -destruct- 
ive, since  It  is  the  negligence  of  a  fellow  serv- 
ant which  will  be  presumed,  and  this  results 
in  nonliability  of  the  company.   Of  course, 
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this  court  will  not  consider  the  wisdom  of  the 
statutory  provision,  but  will  give  full  effect 
to  the  statute  as  amended ;  but  we  deny  that 
the  change  Is  unwise,  or  that  the  purpose  of 
the  enactment  Is  at  all  obscure.  In  the  Trot- 
ter Case  and  the  Short  Case,  and  the  cases 
following  these,  this  court,  we  think  errone- 
ously, had  ingrafted  an  exception  on  the 
broad  provisions  of  the  statute  as  it  then  ex- 
isted, and  held  expressly,  on  the  ground  of 
public  policy,  that  the  benefits  of  the  pre- 
sumption would  not  be  extended  to  employes 
operating  the  trains  and  passengers.  These 
decisions  were  never  thoroughly  acquiesced  in 
by  the  members  of  our  profession,  and  cer- 
tainly were  not  thought  wise  by  the  code  com- 
missioners and  the  Legislature  of  1906.  The 
amendment  as  Inserted  in  the  dummy  code 
extended  the  presumption  to  those  standing 
In  "contract  relations."  The  Legislature  made 
an  Immaterial  change  and  extended  it  to 
passengers  and  employes.  It  only  remains  to 
ask  whether  the  courts  are  going  to  give  ef- 
fect to  this  plain  provision  expressive  of  the 
legislative  will,  or  will  it  attempt  to  refine  it 
away,  as  we  think  In  effect  was  done  with  the 
previous  statute  by  the  decision  in  the  Short 
Case.  Will  the  court  again  begin  to  Ingraft 
exceptions  on  the  statute?  The  object  of  the 
amendment  was  to  abrogate  once  and  for  all 
exceptions  which  the  court  had  already  in- 
grafted on  the  previous  statute.  For  the 
court  again  to  make  exceptions  would,  we 
think,  be  to  overturn  the  plain  legislative  pur- 
pose that  there  shall  be  no  more  exceptions. 

Counsel  for  appellant  are  mistaken  In  say- 
ing that  the  reason  of  the  new  rule  created 
by  this  statute  Is  not  applicable  to  persons 
who  are  on  the  train,  and  who  are  neces- 
sarily present  at  the  happening  of  every  ac- 
cident The  reason  for  the  legislation  is 
found  In  the  fact  that  the  construction  given 
by  the  court  to  the  former  statute,  which  in- 
grafted exceptions  on  it  in  favor  of  passen- 
gers and  employes,  was  a  mischief  which  the 
Legislature  intended  to  remedy.  It  dealt 
with  a  statute  which  had  been  in  existence 
for  very  many  years,  and  which  had  repeat- 
edly been  construed  by  the  Supreme  Court. 
The  statute  had  received  a  settled  construc- 
tion, and,  when  re-enacted,  it  will  be,  of 
course,  given  the  construction  which  it  had 
received,  so  far  as  It  remained  unchanged, 
and  the  amendment  will  be  given  such  effect 
as  will  remove  the  evil  or  mischief  intended 
to  be  remedied.  This  court  has  recently 
more  than  once  said  that  it  will  ingraft  no 
exceptions  on  the  statute  forbidding  the 
backing  of  trains  into  and  along  passenger 
stations  under  certain  circumstances.  Why 
should  the  court  now  Ingraft  exceptions  on 
this  statute,  or,  rather,  why  should  it  seek 
to  eliminate  by  judicial  construction  the 
plain  provision  that  the  presumption  shall 
apply  In  favor  of  employes?  Where  does  this 
court  get  the  right  to  say  that  the  presump- 
tion shall  apply  to  certain  classes  of  em- 
ployes and  not  to  others. 
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But  if  the  court,  looking  to  a  question  of 
public  policy,  should  Ingraft  any  exceptions 
on  the  statute,  it  certainly  ought  not  to  hold 
that  one  In  danger,  as  Hicks  was,  was  with- 
out the  reason  or  spirit  of  the  statute.  If, 
as  counsel  for  appellant  say,  it  would  be  ex- 
ceedingly unwise  to  bold  that  persons  who 
themselves  are  actually  operating  trains, 
and  who  most  usually  by  their  negligence 
cause  the  injury,  ought  not  to  have  the  protec- 
tion of  the  statute,  this  rule  would  not  apply 
as  against  Hicks.  His  duty  was  merely  to 
look  after  the  condition  of  the  track.  Nei- 
ther the  declaration  charged,  nor  did  the 
proof  show,  that  the  track  at  the  point  of 
derailment  was  bad  as  a  result  of  Hicks* 
negligence.  That  was  not  pleaded.  The  on- 
ly charge  as  to  this  was  that  the  road  was  a 
new  road,  not  ballasted,  and  necessarily 
rough,  and  that  it  was  negligence  to  estab- 
lish a  schedule  so  rapid  or  to  run  the  train 
so  fast  as  it  was  run.  If  a  horse  or  a  cow 
had  been  standing  where  Hicks  was,  and  was 
killed  by  the  derailment,  certainly  It  would 
be  conceded  that  the  presumption  would  ap- 
ply in  favor  of  the  owner.  Where  Is  there 
any  reason,  drawn  from  public  policy  or  else- 
where, why  an  employe  standing  In  the 
same  place,  and  unlike  the  horse  or  cow, 
with  the  right  and  even  under  the  duty  to 
be  there,  is  not  within  the  protection  of  the 
statute?  The  Legislature  thought  that  a 
man  was  of  more  value  than  many  cows  or 
horses,  and  that  an  employe  was  equally  as 
valuable  as  any  other  man. 

On  the  other  point,  viz.,  that  the  presump- 
tion is  self-destructive,  because  the  negli- 
gence presumed  may  be  that  of  a  fellow 
servant,  we  need  only  to  say  that  the  court 
will  not  impute  folly  to  the  Legislature  or  to 
the  code  commissioners.  The  fellow  servant 
rule  at  common  law  and  under  the  Constitu- 
tion was  presumably  known  to  all  of  the  leg- 
islators, and  certainly  to  the  code  commis- 
sioners. If  the  purpose  and  effect  of  the 
amendment  was  to  raise  in  favor  of  an  in- 
jured employe  the  presumption  that  a  fel- 
low servant  was  guilty  of  negligence,  and 
that  consequently  there  was  nonliability,  we 
would  convict  the  Legislature  of  the  supreme 
folly  of  creating  a  presumption  of  nonlia- 
bility in  the  effort  to  create  a  presumption 
of  liability.  If,  in  order  to  avail  of  the  pre- 
sumption, It  be  necessary  for  the  employe  to 
show  that  the  injury  resulted  from  the  neg- 
ligent act  of  some  employe  in  a  different 
department  of  labor,  or  a  superior  officer  or 
some  employe  on  a  different  train,  then  the 
presumption  would  be  entirely  destroyed.  It 
would  be  yielding  to  proof.  There  is  never 
any  need  for  a  presumption  after  proof  of 
liability  is  completed.  Surely  this  court  will 
not  say  that  the  Legislature  meant  that, 
where  an  employe  will  take  the  burden  of 
proof  and  show  that  he  was  in  fact  Injured 
by  one  of  the  excepted  classes  of  fellow  serv- 
ants, he  is  entitled  to  the  presumption;  for 
the  presumption  would  then  be  given  after  it 


was  not  needed,  and  could  not  be  given  any 
application,  for,  as  this  court  has  often  said, 
when  the  facts  are  known,'  presumptions  are 
to  be  Ignored.  Of  course,  it  is  open  to  the 
railroad  company  always,  when  the  presump- 
tion exists,  to  show  that  the  negligence*  of 
a  fellow  servant  was  not  embraced  in  sec- 
tion 198.  In  this  case  in  which  we  Invoke 
the  presumption  It  was  competent  for  the  de- 
fendant to  have  shown  that  the  negligence  in 
fact  was  the  negligence  of  a  fellow  servant 
If  that  could  have  been  shown;  but  no  such 
effort  was  made.  No  such  defense  was  set 
up  or  pleaded.  As  stated,  when  the  Code  of 
1900  was  adopted,  the  statute,  as  it  already 
existed,  had  been  construed  a  score  of  times 
or  more  as  raising  a  presumption  of  liability. 
The  statute  had  a  settled  construction,  snd 
that  was  that  the  presumption  raised  by  it 
was  one  of  liability,  devolving  on  the  com- 
pany the  burden  of  exculpation.  The  stat- 
ute which  had  thus  been  many  times  con- 
strued was  re-enacted,  and,  of  course,  re- 
enacted  with  the  settled  construction  which 
had  been  given  it;  and  this  presumption  of 
liability  was  extended  In  favor  of  injured 
employes. 

The  argument  of  appellant  that  if  this 
amendment  be  enforced,  it  will  abolish  the 
fellow  servant  rule  and  enable  employes  to 
recover  for  injuries  occasioned  by  their  own 
negligence,  and  would  make  presumption  oft- 
en more  valuable  than  facts,  is  an  argument 
addressed  to  the  wisdom  of  the  legislation. 
It  applied  to  the  statute  before  the  amend- 
ment was  adopted.  We  have  no  doubt  plain- 
tiffs often  recovered  verdicts  as  the  result  of 
presumption  when,  If  the  facts  had  all  been 
developed,  nonliability  would  appear.  The 
answer  to  all  this  is  that  the  statute  is  a 
mere  rule  of  evidence.  By  shifting  the  bur- 
den of  proof,  the  Legislature  merely  decid- 
ed that  it  was'  more  just  that  the  company 
should  suffer  from  an  inability  to  show  the 
facts  than  that  the  individual  should  so 
suffer.  It  Is  still  open  to  the  defendant  as 
well  as  to  the  plaintiff,  to  show  all  the  facts ; 
and  If  these  exculpate  It  either  by  showing 
no  negligence  or  by  showing  the  negligence 
of  a  fellow  servant  there  is  no  liability.  We 
deny  that  there  is  any  unwisdom  or  injustice 
in  giving  to  employes,  who  are  always  ex- 
posed to  the  perils  of  railroading,  less  pro- 
tection than  is  given  to  brutes  and  to  tres- 
passers. 

We  may  be  pardoned,  we  hope,  for  saying 
that  we  have  more  than  once  in  briefs  filed 
in  this  court  argued  that  the  Do  well  Case 
and  Short  Case,  in  denying  presumption  to 
employes  on  the  ground  of  public  policy, 
would  be  limited  to  employes  actually  on  and 
operating  the  train  at  the  time.  The  rea- 
son given  by  the  learned  judge  who  wrote 
the  opinion  in  the  Dowel!  Case,  61  Miss,  519, 
has  no  sort  of  application  to  employes  engag- 
ed in  different  departments  of  labor  from 
those  operating  the  trains.  In  a  recent  case 
In  this  court  which,  however,  was  compro- 
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raised,  we  urged  on  the  court  to  either  over- 
rule or  limit  to  this  extent  the  rule  an- 
nounced in  the  Short  Case.  It  has  now  by 
the  enlargement  of  the  statute  become  un- 
necessary to  press  this  point  But  are  we 
not  wasting  time  in  this  case  discussing 
whether  the  statutory  presumption  applies? 
The  derailment  itself  raises  a  presumption 
of  negligence.  "Res  Ipsa  loquitur."  Brown 
v.  Railroad  Co.,  88  Miss.  687,  41  South.  383. 

Again,  there  can  be  no  error  in  giving  an 
instruction  as  to  the  presumption  of  negli- 
gence, where  the  evidence  offered  so  plainly 
shows  negligence  that  no  other  verdict  but 
for  plaintiff  would  stand.  Here  plaintiff 
showed  by  a  score  of  witnesses  a  very  rapid 
running  of  the  first  train  ever  run  carrying 
passengers  over  this  new  road.  The  road 
was  new,  and  not  ballasted,  and  necessarily 
rough,  the  schedule  was  15  miles  an  hour, 
the  speed  actually  run  was  30  or  40  an  hour, 
and  the  "leaps  and  bounds"  of  the  train  were 
such  as  to  almost  make  the  hair  of  the  pas- 
sengers stand  on  end.  The  defendant  con- 
tented itself  with  saying  it  did  not  know 
what  caused  the  derailment  Regardless  of 
the  presumption,  no  other  verdict  was  prop- 
er or  possible. 

Chalmers  Alexander,  for  appellees. 

The  first  assignment  of  errors  by  the  ap- 
pellant railroad  company  Is  that  the  lower 
court  erred  in  overruling  Its  demurrer  to  the 
declaration  of  Mrs.  Alice  Hicks,  administra- 
trix. The  second  assignment  of  errors  is  that 
the  court  erred  likewise  in  overruling  its  de- 
murrer to  the  second  declaration  shown  in 
the  record — that  of  Mrs.  Hicks,  the  widow, 
suing  for  herself  and  her  children.  In  so  far 
as  the  comparative  rights  of  an  administra- 
trix and  a  next  of  kin  are  concerned,  under 
the  limited  view  of  declaration  and  demurrer 
in  each  case,  counsel  for  appellant  do  not 
base  argument  to  any  extent;  for  it  Is  ap- 
parent that  under  consideration  of  thla  cause, 
based  merely  on  declaration  and  demurrer — 
whether  declaration  of  administratrix  or  dec- 
laration of  next  of  kin — the  lower  court  was 
correct  in  overruling  the  demurrer.  The 
state  Constitution  gave  the  administratrix 
the  right  to  sue,  as  regards  the  question  of 
the  personnel  of  the  plaintiff  in  the  declara- 
tion filed  by  administratrix;  and  the  alle- 
gation of  death  caused  by  willful  negligence 
of  an  engineer,  "a  servant  of  the  defendant 
company,  engaged  In  another  department  of 
labor,"  eta,  showed  sufficient  stated  cause  of 
liability  upon  the  defendant  company.  And 
as  regards  the  declaration  filed  by  the  widow, 
Lord  Campbell's  act  (chapter  65,  p.  82,  Acts 
1898)  states,  as  regards  question  of  who 
might  file  suit  under  the  facts  alleged  in  such 
declaration  (1.  e.,  negligence  of  the  defendant 
company  In  having  an  inexperienced  and  in- 
'■apnble  servant  In  charge  of  train,  and  Inade- 
quate equipment),  that  "this  act  shall  apply 
to  all  personal  Injuries  of  servants  or  em- 


ployes received  In  the  service  or  business  of 
the  master,  where  such  injuries  result  in 
death."  And,  Inasmuch  as  this  court  has 
stated  that  these  words  cannot  be  "treated  as 
blank  paper,"  It  Is  evident  that  when  the 
lower  court  passed  upon  the  demurrers,  they 
were  correctly  overruled.  Hon.  R.  P.  Willing, 
the  special  judge,  as  shown  by  the  record, 
will  not  be  presumed  to  have  lightly  passed 
over  the  questions  of  law  to  be  considered  by 
the  demurrers  when  before  him  for  adjudica- 
tion. Hence  It  follows,  from  the  foregoing, 
that  each  declaration  was  valid  against  de- 
murrer. 

The  third  assignment  of  error  presented  by 
appellant  is  that  the  court  erred  in  sustain- 
ing the  motion  of  the  plaintiffs  to  consolidate 
the  two  causes  of  action.  The  fourth  is 
practically  the  same  thing,  in  other  words, 
namely  that  the  lower  court  erred  In  forcing 
the  appellant  company  to  go  to  trial  on  the 
two  causes  at  once.  Now,  note  the  facts,  be- 
fore considering  the  law:  On  page  1  of  the 
record  the  plaintiffs  In  the  two  causes  "show 
the  court  that  the  cause  of  action  in  the  two 
suits  is  the  same,  the  suit  is  to  recover  for 
the  same  Injury,  the  same  counsel  are  on 
both  sides  the  same  in  each  case,  and  the 
beneficial  parties  in  Interest  the  same;  the 
declaration  In  suit  No.  950  [suit  by  adminis- 
tratrix] being  taken  as  a  count  in  the  con- 
solidated suit"  Counsel  for  defendant  re- 
sisted the  motion  (page  2).  No  ground  of  ob- 
jection was,  however,  shown,  and  none  ap- 
pear of  record.  There  was  no  injury  to  de- 
fendant in  such  proceeding.  No  request  was 
made  for  continuance.'  The  issues  were  the 
same.  There  was  no  need  for  other  witness- 
es than  those  necessary  before  consolidation. 
The  objection  was  merely  formal,  to  secure 
"exception."  "The  power  to  consolidate  caus- 
es is  one  of  the  Inherent  powers  of  a  court 
A  court  should  always  be  possessed  of  the 
power  to  make  orders  which  will  expedite 
its  business  and  prevent  costs  and  multiplici- 
ty of  suits,  when  one  action  will  answer  all 
purposes  of  justice.  4  Ency.  PI.  &  Pr.  676, 
under  chapter  'Consolidation  of  Actions.'" 
"The  inquiry  is:  Are  the  questions  substantial- 
ly the  same  in  the  suits  to  be  consolidated? 
Are  the  defenses  identical,  and,  in  the  exer- 
cise of  a  sound  discretion,  can  the  causes  of 
action  be  consolidated?"  4  Ency.  PI.  &  Pr. 
676.  The  granting  of  motion  to  consolidate 
is  discretionary  with  the  trial  court  Id.  683. 
The  motion  to  consolidate  may  be  made  by 
the  plaintiffs.  Id.  681.  "After  consolidation 
there  will  be  no  setting  aside  on  appeal,  ex- 
cept In  clear  case  of  abuse  of  discretion  by 
lower  court."  Id.  686.  "In  absence  of  legisla- 
tion the  courts  have  a  common-law  jurisdic- 
tion to  consolidate,  and  the  power  is  discre- 
tionary." 8  Cyc.  691,  592.  "Identity  of  par- 
ties and  subject-matter,  same  defenses,  sin- 
gle verdict,  and  judgment  to  settle  Issues."  8 
Cyc.  595,  596.  "The  usual  mode  of  consoli- 
dation Is  by  order  of  the  court"  8  Cyc  601. 
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Judgment  may  be  rendered  according  to 
righto  of  parties.  Section  752,  Ann.  Code 
1892;  Code  1906,  §  813  (brought  forward). 

From  the  foregoing,  the  court  will  see  that 
under  the  circumstances  there  was  no  error 
in  consolidating  the  two  suits.  Moreover,  the 
court  will  note  that  the  Jury  acted  under 
proper  Instruction,  and  the  counsel  for  par- 
ties agreed,  as  shown  in  the  judgment  (page 
63),  that  the  verdict  might  be  put  In  form 
and  the  meaning  of  the  jury  ascertained  by 
the  circuit  court,  "and  this  being  by  consent 
done,  and  the  jury  having  declared  that  the 
sum  assessed  was  to  cover  all  damages  to  the 
parties  lawfully  entitled  to  it,  the  verdict 
was  so  framed  accordingly."  Now,  since 
"damages  recovered  shall  not  be  subject  to 
payment  of  liabilities  or  debts  of  deceased," 
and  both  declarations  claimed  damages  for 
the  wife  and  children,  the  verdict  under  ei- 
ther declaration  to  be  for  an  amount  (if  suc- 
cessful against  defendant)  to  be  turned  over 
to  the  widow  and  children,  how  can  there 
have  been  any  prejudice  to  defendant?  If  it 
could  be  shown  that  the  railroad  company 
was  In  any  way  prejudiced  by  the  consolida- 
tion of  the  two  suite,  the  case  might  be  differ- 
ent But  it  is  self-evident  that  the  railroad 
company  knew  that  the  Issue  to  be  met  was 
the  question  of  its  liability  for  the  death  of 
Mr.  Hicks.  It  is  evident  that  in  many  cases 
a  consolidation  of  suite  might  for  the  time 
being  raise  questions  in  the  mind  of  the  de- 
fendant as  to  what  Issues  would  be  presented 
on  the  trial.  But  here  it  is  so  manifestly 
evident  that  no  prejudice  resulted  to  the  ap- 
pellant that  this  court  will  not  notice  this 
assignment  of  error. 

The  brief  of  our  associates  has  thoroughly 
covered  the  questions  presented  by  the  Con- 
stitution and  by  the  act  of  1898,  and  authori- 
ties have  been  given  there  to  show  our  con- 
tention that,  if  necessary,  this  court  will 
again  announce  Its  disapproval  of  the  case  of 
Railroad  Co.  v.  Hunter.  Hence  we  do  not 
touch  upon  this  point  in  this  brief. 

Under  the  wording  of  the  declaration,  and 
under  the  evidence  shown  in  the  record,  we 
think  that  this  case  will  be  affirmed  for  the 
evident  reason  that  the  excessive  speed  of  the 
heavy  freight  train  was  the  cause  of  the 
death.  We  speak  of  this,  not  as  the  negli- 
gence alone  of  the  engineer.  It  was  the  neg- 
ligence of  the  company.  If  it  be,  as  shown  in 
the  evidence  without  dispute,  that  the  rail- 
road company  itself  has  found  it  advisable  to 
limit  its  schedule  for  freight  trains  to  15 
miles  an  hour,  or  thereabouts,  and  subse- 
quently the  train  Is  allowed  to  run  at  a  rate 
of  speed  of  over  30  miles  an  hour,  It  speaks 
for  Itself  that  the  master  has  placed  a  serv- 
ant in  the  responsible  position  who  is  incom- 
petent When  we  find  that  the  disinterested 
witnesses  were  becoming  alarmed  by  the  ex- 
cessively rapid  rate  of  speed,  and  that  Just 
immediately  before  the  accident  some  of  them 
had  arisen  from  their  seats  in  apprehension 


of  coming  danger,  when  we  find  that  the 
car  was  rocking  as  the  train  sped  down- 
grade, It  Is  self-evident  that,  even  If  the 
track  had  been  absolutely  safe  of  Itself  for 
careful  travel,  Injury  must  nevertheless  have 
resulted,  for  the  simple  reason  that,  no  mat- 
ter how  good  the  track  there  must  be  a  time 
In  the  increase  of  speed  when  the  margin  of 
safety  is  passed.  Running  a  train  at  the 
rate  of  10  miles  an  hour  on  a  good  track  is 
not  dangerous.  Running  a  train  at  the  rate 
of  150  miles  an  hour  Is  dangerous,  and  for 
the  railroad  company  in  this  case  to  run  the 
first  train  which  carried  passengers  over  its 
track  at  a  rate  which  few  passenger  trains 
in  the  whole  state  equal  was  manifestly  so 
dangerous  that  there  will  be  no  question  in 
the  minds  of  this  court  as  there  was  no 
question  in  the  minds  of  the  jury,  concern- 
ing the  cause  of  the  Injury. 

Opposing  counsel  contend  that  under  the 
Heflin  Case,  which  explains  the  class  of  serv- 
ants to  whom  section  193  of  the  Constitution 
Is  applicable,  no  recovery  can  be  had,  be- 
cause they  say  Mr.  Hicks  was  not  within 
this  class.  According  to  their  contention  it 
must  be  determined  that  only  the  engineer, 
the  fireman,  conductor,  and  brakeman,  and 
possibly  flagman  on  the  moving  train,  can 
take  advantage  of  the  beneficial  results  of 
section  193.  We  know  this  court  will  not 
hold  this.  We  agree  with  opposing  counsel 
that  the  peril  of  a  class,  and  not  the  peril  of 
one  Individual  person,  is  what  must  deter- 
mine. But  the  deceased  belonged  to  a  class 
which  was  and  is  in  as  much  peril  as  those  up- 
on the  running  train  habitually.  There  is  as 
much  danger  to  the  person  habitually  around 
the  tracks  of  a  railway  system  as  there  Is  to 
the  person  who  is  upon  the  train.  In  fact, 
judging  from  the  cases  which  come  before 
this  court,  more  injuries  and  deaths  result 
from  persons  upon  the  track  than  from  per- 
sons upon  the  train.  The  dead  man  in  this 
case  was  In  a  business  which  required  him 
to  be  constantly  upon  the  tracks,  where  nu- 
merous trains  were  passing  every  day. 
When  he  stood  by  the  side  of  the  track,  It 
was  within  his  province  to  do  so  just  as 
much  as  it  was  within  his  province  to  work 
upon  the  tracks  when  the  train  had  pass- 
ed. He  was  not  required  under  the  law  to 
do  more  than  step  aside  when  the  train 
should  pass.  Is  it  not  evident  to  this  court 
that  the  danger  to  employes  by  the  side  of 
the  tracks  from  the  escaping  of  steam  as  the 
train  passes,  from  the  falling  of  box  car 
doors,  from  the  jolting  of  coal  from  the  ten- 
der, or  careless  throwing  of  objects  by  em- 
ployes in  this  department  of  labor,  make  the 
position  of  the  person  upon  the  ground  whose 
duty  calls  him  to  work  upon  the  track  as 
much  in  danger,  or  habitually  in  peril,  as  the 
engineer  or  fireman?  This  is  not  the  case  of 
the  hostler  in  the  roundhouse,  which  Is  con- 
nected with  the  main  line  of  track  by  one 
spur  or  switch  seldom  used.    It  is  not  the 
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case  of  a  telegraph  operator,  who,  while  an 
employd  of  the  company,  spends  his  time  of 
work  in  the  second  story  of  the  depot  build- 
ing. It  is  the  case  of  a  man  who  is  called  by 
the  company  to  be  right  in  the  very  atmos- 
phere of  smoke  from  the  passing  trains — 
right  where  trains  habitually  pass  him  at  a 
distance  of  a  few  feet.  It  Is  self-evident  that 
he  was  in  the  limited  class  mentioned  by  the 
Chief  Justice. 

WHITFIELD,  a  J.  On  October  28,  1905, 
Ray  Hicks,  a  section  foreman  on  appellant's 
railroad,  was  working  with  his  crew  at  a 
point  about  two  or  three  miles  north  of  De- 
catur Junction,  in  Newton  county.  The  crew 
had  stopped  for  dinner,  but  were  stIH  on 
the  track  and  near  it,  when  a  mixed  passen- 
ger and  freight  train  approached.  Imme- 
diately behind  the  locomotive  were  several 
freight  cars,  and  a  passenger  coach  was  on 
the  back  end  of  the  train.  The  train  was  go- 
ing north.  Hicks  and  his  crew  were  walk- 
ing in  the  same  direction;  Hicks  being  fur- 
ther north  than  the  rest  of  the  crew,  and  on 
the  east  side  of  the  track.  He  had  stepped 
off  a  few  feet  as  the  train  approached.  About 
the  fourth  car  from  the  locomotive,  when  it 
was  at  a  point  about  280  feet  from  Hicks, 
left  the  track,  and  about  four  other  cars 
were  then  derailed;  two  of  them  falling  on 
the  west  side  of  the  track,  and  three  on  the 
east  side,  on  which  Mr.  Hicks  was.  The  last 
derailed  car  seems  to  have  remained  on  the 
cross-ties  until  it  reached  a  point  nearly  op- 
posite where  Hicks  was  standing,  and  it  then 
turned  over,  falling  on  Hicks  and  Inflicting 
injuries  from  which  he  died  in  about  three 
days.  There  were  a  passenger  coach  and  a 
caboose  in  the  train;  the  passenger  coach  be- 
ing at  the  rear  end,  and  the  caboose  imme- 
diately in  front  of  the  coach.  These  two 
cars  were  filled  with  passengers  on  their  way 
to  a  Baptist  Association  at  Philadelphia,  in 
Neshoba  county.  The  coach  and  the  caboose 
did  not  leave  the  track,  and  the  passengers 
were  unhurt 

It  Is  shown  by  the  testimony  that  the 
schedule  fixed  by  this  railroad,  for  Its  freight 
trains,  was  15  miles  an  bour;  that  it  was  a 
new  road,  and  not  ballasted,  and  hence  neces- 
sarily rough;  that  this  was  the  first  train 
ever  run  over  this  road  carrying  passengers, 
and  that  the  speed  at  which  this  first  train 
was  actually  run  was  30  to  40  miles  an  hour; 
that  the  passengers  were  very  much  alarmed 
at  the  excessive  rate  of  speed,  and  were  In 
great  concern  about  it,  just  before  the  de- 
railment occurred.  We  think  the  testimony 
shows,  with  sufficient  clearness,  that  this  in- 
jury was  due  to  the  incompetency  of  the  en- 
gineer, which  would  make  the  master  itself 
liable,  and  the  excessive  rate  of  speed  of  this 
first  passenger  train  over  this  new,  unbal- 
lasted, and  rough  road.  There  can  be  no  rea- 
sonable controversy  as  to  the  Injury  being 
due  to  these  two  causes.  The  incompetency 
of  the  engineer  is  manifested  by  the  very 


nature  of  the  occurrence.  "Res  Ipsa  loquitur" 
fits  in  perfectly  as  showing  his  gross  incom- 
petency. Hicks  was  a  young  man  about  28 
years  of  age,  In  good  health,  Industrious,  and 
of  good  habits.  He  left  a  widow,  27  years 
old,  and  four  children,  from  2  to  8  years  of 
age.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $7,500,  and  it  Is  from  this  Judg- 
ment that  this  appeal  Is  prosecuted. 

Two  suits  were  filed — one  by  Mrs.  Hicks 
as  administratrix,  and  another  by  the  widow 
and  children.  The  administratrix  bases  her 
claim  upon  the  allegation  that  the  wreck  was 
caused  by  the  negligence  of  the  engineer  in 
charge  of  the  locomotive  running  the  train  at 
an  excessive  rate  of  speed,  and  on  the  further 
fact  that  the  said  engineer  carelessly,  gross- 
ly, and  recklessly,  while  the  train  was  run- 
ning at  this  dangerous  and  rapid  rate  of  speed, 
suddenly  checked  the  speed  of  the  locomotive. 
This  declaration  sets  out  Hicks'  earning  ca- 
pacity at  $100  per  month,  and  that  he  was 
the  sole  support  of  his  widow  and  children, 
and  that  he  lingered  for  several  days  before 
he  died  In  great  agony.  The  declaration 
claimed  $30,000  damages,  and  It  is  manifest- 
ly bottomed  on  section  193  of  the  Constltu- 
.  tion  of  1890.  The  second  declaration,  by  Mrs. 
Hicks  for  herself  and  her  children,  proceeds 
upon  the  theory  of  the  negligence  of  the  de- 
fendant company  In  knowingly  employing  an 
inexperienced,  unskillful,  and  reckless  engi- 
neer, as  the  result  of  which  the  train  was 
run  at  the  excessive  rate  of  speed,  In  view 
of  the  condition  of  the  track;  and,  second, 
upon  the  negligence  of  the  engineer,  in  that 
he  suddenly  and  wantonly  attempted  to  check 
the  train,  and  upon  the  negligence  of  the  de- 
fendant company  In  having  improper  and  de- 
fective appliances,  trucks  of  an  improper 
gauge,  so  that  the  wheels  did  not  properly  fit 
the  tracks,  and  flanges  on  the  wheels  of  the 
first  box  car  which  jumped  the  track  which 
were  worn,  defective,  and  unsafe,  and  In  not 
having  good  and  sufficient  brakes  and  brake 
shoes  on  the  car  which  first  jumped  the  track, 
so  that  its  speed  could  be  controlled,  and  in 
not  having  said  car  properly  equipped  with 
air  brakes,  etc  This  declaration  also  claims 
$30,000  damages,  and  Is  bottomed,  manifest- 
ly, on  section  3559  of  the  Code  of  1892,  which 
Is  a  rescript  of  section  193  of  the  Constitution 
of  1890,  and  on  chapter  05,  p.  82,  of  the  Laws 
of  1898,  as  explained  later  herein.  We  may 
say  at  once,  and  so  dismiss  this  matter,  that 
the  cause  on  the  testimony  is  bottomed  chief- 
ly, If  not  exclusively,  upon  the  negligence  of 
the  master  In  having  in  Its  employ  a  thor- 
oughly Incompetent  and  reckless  engineer, 
and  upon  the  willful  and  reckless  conduct  of 
this  engineer  in  running  this  first  passen- 
ger coach  over  this  new,  rough  unballasted 
road  at  this  excessive  rate  of  speed. 

The  learned  counsel  for  the  appellant  set 
up  six  defenses,  In  briefs  which  we  have  nev- 
er seen  surpassed,  either  In  Ingenuity  or  pro- 
found ability,  and  which  we  direct  the  re- 
porter to  set  out,  together  with  the  very  able 
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brlefa  of  learned  counsel  for  appellees,  in 
full,  In  order  that  railroad  attorneys  having 
cases  of  like  kind  hereafter  may  first  read 
these  briefs  and  know  whether  they  should 
trouble  this  court  with  the  suits  of  that  sort 
which  they  may  have  in  hand.  There  ought 
not  to  be  repeated  suits  brought  to  this  court 
by  appeal  bottomed  on  the  same  grounds. 
Onee  we  have  determined  a  cause,  the  prin- 
ciples in  that  cause  settled  ought  to  be  de- 
cisive of  all  other  causes  of  like  nature;  and 
it  is  because  of  the  exceeding  ability  and  the 
extreme  thoroughness  of  the  briefs  of  the 
learned  counsel  for  the  appellant,  which  pre- 
sent, it  seems  to  us,  every  possible  phase  that 
could  be  given  to  a  case  like  this,  that  we 
thus  direct  their  full  publication  for  the 
guidance  of  railroad  counsel,  and  other  coun- 
sel, In  the  future,  where  similar  cases  arise. 

Taking  up  these  defenses  In  the  order  in 
which  they  are  presented,  the  first  is  that 
the  Injury  was  an  accident,  pure  and  simple. 
We  cannot  accept  this  view.  There  is  noth- 
ing improbable,  or  which  might  not  reason- 
ably be  foreseen  as  logically  likely  to  happen, 
in  the  connection  between  negligence,  such 
as  here  shown,  and  derailment  It  Is  true 
that  the  railroad  company  could  not  possibly 
foresee  what  particular  person  might  be 
hurt,  or  in  what  particular  manner  he  might 
be  hurt;  but  that  Is  not  determinative.  The 
question  Is:  Ought  not  the  company  reason- 
ably to  have  foreseen  that  sending  its  first 
mixed  passenger  and  freight  train  over  this 
new,  rough,  unballasted  road  at  a  rate  of 
speed  nearly  three  times  Its  schedule  rate 
would  necessarily  result  In  derailment,  or  at 
least  would  most  probably  so  result?  It  is 
said  In  21  Am.  &  Eng.  Ency.  of  Law,  at  page 
487,  that:  "In  order,  however,  that  a  party 
may  be  liable  in  negligence,  It  is  not  neces- 
sary that  he  should  have  contemplated,  or 
even  been  able  to  anticipate,  the  particular 
consequences  which  ensued,  or  the  precise  In- 
juries sustained  by  the  plaintiff.  It  is  suffi- 
cient if,  by  the  exercise  of  reasonable  care, 
the  defendant  might  have  foreseen  that  some 
Injury  would  result  from  his  act  or  omission, 
or  that  consequences  of  a  generally  Injurious 
nature  might  have  been  expected."  See,  also, 
Wharton's  Law  of  Negligence  (2d  Ed.)  §  77, 
and  Payne  v.  Georgetown  Lbr.  Co.,  117  La. 
083,  42  South.  475.  The  section  foreman  and 
all  his  crew  are  constantly  near  the  tracks, 
working  on  them,  repairing  them,  and  look- 
ing after  them  in  every  way.  These  section 
crews  are  always  at  work  on  the  track,  or 
so  near  it  that  they  are  liable  to  be  Injured 
by  the  constantly  passing  trains  at  aH  hours 
of  the  day,  and  it  would  be  a  dangerous  doc- 
trine, indeed,  to  establish  that  persons  thus 
situated,  when  injured  by  a  passing  train, 
are  Injured  as  the  result  of  accident,  pure 
and  simple. 

The  second  contention  of  learned  counsel 
for  appellant  Is  because  no  evidence  was  of- 
fered In  support  of  any  allegation  upon  which 
the  claims  are  based,  except  the  one  to  the 


effect  that  the  engineer  was  running  at  a 
dangerous  rate  of  speed,  and  section  3559  of 
the  Code  of  1892,  under  which  the  suit  by  the 
administratrix  was  brought,  is  violative  of 
the  Fourteenth  amendment  to  the  federal  Con- 
stitution. Our  first  observation  with  respect 
to  his  contention  is  that  It  Incorrectly  states 
the  facts  in  this :  That  this  action  by  the  ad- 
ministratrix is  necessarily  bottomed,  not  only 
on  the  negligence  of  the  engineer  in  running 
at  an  excessively  dangerous  rate  of  speed, 
wantonly  and  willfully,  but,  as  a  necessary 
corollary  of  this,  upon  the  negligence  of  the 
master  in  having  in  its  employ  this  utterly 
Incompetent  engineer.  We  do  not  deem  It 
necessary  to  say  more  than  we  have  hereto- 
fore held  In  Ballard  v.  Cotton  Oil  Co.,  81 
Miss.  507,  34  South.  533,  62  L.  R.  A.  467,  95 
Am.  St.  Rep.  476,  and  In  other  cases  since, 
to  show  that  the  Fourteenth  amendment  to  the 
federal  Constitution  is  not  In  any  way  violat- 
ed by  section  3559  of  the  Annotated  Code  of 
1892,  which  was  enacted  with  reference  to 
railroad  corporations,  grounding  liability  in 
this  class  of  causes  on  the  inherently  danger- 
ous nature  of  their  business  in  operating  cars 
by  the  highly  dangerous  agency  of  steam. 
On  the  contrary,  we  follow  the  United  States 
Supreme  Court  in  repeated  decisions,  pointed 
out  In  the  case  of  Ballard  v.  Cotton  Oil  Co.. 
in  maintaining  the  constitutionality  of  this 
statute  relating  to  railroad  corporations.  We 
refer  to  that  case,  and  the  cases  since,  and 
with  that  dismiss  this  contention.  It  Is  cer- 
tainly unnecessary  to  repeat  what  we  have 
once  so  thoroughly  and  at  such  great  length 
pointed  out 

The  third  contention  of  learned  counsel  for 
the  appellant  is  that  "it  plainly  appears  that 
the  deceased  did  not  belong  to  that  class  of 
employes  for  whose  benefit  section  3559  of 
the  Annotated  Code  of  1892  and  section  193 
of  the  state  Constitution  of  1890  were  made." 
Ingenuity  and  ability  have  both  been  exhaust- 
ed in  the  effort  to  maintain  this  contention; 
but  a  close  and  careful  analysis  shows  clear- 
ly that  it  Is  artificial  and  unsound.  Perhaps 
the  best  answer  of  all  to  this  contention  that 
Hicks  did  not  belong  to  a  class  of  employes, 
the  nature  of  whose  employment  exposed 
them  to  the  inherent  perils  attending  the  op- 
ration  of  railroad  trains,  is  the  fact  that  he 
was  killed  by  one  of  the  cars  composing  the 
train.  "Res  ipsa  loquitur"  again  suffices.  It  is 
useless  to  say  that  Hicks  was  exposed  to  no 
such  peril,  in  the  light  of  the  fact  that  it  was 
just  such  a  peril  which  resulted  in  inflicting 
upon  him  death.  He  was  killed  by  the  run- 
ning of  the  train.  Really,  the  argument  is 
not  accurately  stated  in  saying  that  he  was 
not  exposed  at  all  to  such  peril;  but  it  is. 
exactly,  that  the  peril  was  so  remote,  the 
danger  so  unusual,  that  the  consequences  to 
be  apprehended  from  the  peril  could  not  read- 
ily be  foreseen.  This  is  the  true  gist  of  the 
argument  presented  by  the  learned  counsel 
for  the  appellant  reduced  to  Its  genuine 
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analysis.  And,  thus  viewed,  It  is  manifest 
that  there  really  Is  no  question  of  the  con- 
struction of  section  183  of  the  Constitution 
Involved,  but  a  mere  question  arising  under 
the  ordinary  general  law  of  negligence,  and 
we  have  already  fully  covered  this  In  what 
we  have  above  said.  We  may  add  to  this  the 
further  statement  that  the  verdict  may  be 
properly  referred  to  the  general  presumption 
of  negligence  created  by  section  1985  of  the 
Code  of  1908,  which  is  as  follows:  "Injury 
to  Persons  or  Property  by  Railroads  Prima 
Fade  Evidence  of  Want  of  Skill,  etc.  In  all 
actions  against  railroad  companies  for  dam- 
ages done  to  persons  or  property,  proof  of  In- 
Jury  inflicted  by  the  running  of  the  locomo- 
tives, or  cars  of  such  company,  shall  be  prima 
fade  evidence  of  the  want  of  reasonable  skill 
and  care  on  the  part  of  the  servants  of  the 
company  In  reference  to  such  Injury.  This 
section  shall  also  apply  to  passengers  and  em- 
ployes of  railroad  companies."  The  last 
clause  of  this  section  is  an  amendment  of  the 
previously  existing  law.  In  other  words, 
Hicks  was  plainly  one  of  the  class  of  em- 
ployee, under  section  193,  exposed,  from  the 
nature  of  his  employment,  to  the  perils  attend- 
ing the  inherent  danger  of  operating  railroad 
cars.  Whilst,  at  the  same  time,  the  verdict 
here  is  maintainable  under  the  presumption 
created  by  this  statute,  it  is  very  true,  as 
counsel  for  appellant  say,  that  it  Is  not  In- 
stances which  are  to  be  classified,  but  employ- 
ments. Sedion  193  of  the  Constitution,  nev- 
ertheless, protects  the  Injured  employe,  not 
against  what  he  himself  is  doing,  but  against 
what  his  coemployes  of  certain  kinds  are 
doing.  The  inquiry  is  not  whether  he  Is  at 
the  time  operating  a  train,  and  thus  exposing 
other  employes  to  a  peril,  but  whether,  In  the 
discharge  of  his  duty,  he  Is  where  the  negli- 
gence of  certain  coemployes  operating  the 
train  may  injure  him.  This  Is  the  construc- 
tion we  have  given  to  section  193  in  the  re- 
cent case  of  Bradford  Construction  Co.  v. 
Heflin,  88  Miss.  862,  42  South.  174,  and  this 
construction  is  In  harmony  with  the  Supreme 
Courts  In  the  states  of  Iowa,  Kansas,  Minne- 
sota, and  Missouri  construing  their  employer's 
liability  statutes.  In  the  case  of  Haden  v. 
Sioux  City,  etc.,  Ry.  Co.,  92  Iowa,  227,  60  N. 
W.  537,  the  court  said :  "It  is  true  that  plain- 
tiff was  not  engaged  in  the  operation  of  trains 
in  the  sense  of  being  an  employe  on  a  train ; 
but  his  work  was  along  and  on  a  track  on 
which  trains  were  operated,  and  had  especial 
reference  to  train  movements  In  the  Way  of 
keeping  the  track  In  repair  and  In  condition 
therefor.  His  work  was  of  the  hazardous 
kind  contemplated  by  the  statute."  See,  par- 
ticularly, the  note  to  Jemming  v.  Great  North- 
ern By.  Co.,  96  Minn.  302,  104  N.  W.  1079,  1 
L.  R.  A.  (N.  S.)  696.  It  was  held  In  Croll 
v.  Atchison,  etc.,  Ry.  Co.,  57  Kan.  548,  46  Pac. 
976,  that  an  employe  was,  within  their  stat- 
ute, one  who,  while  working  on  a  ditch  along 
the  track,  was  struck  by  a  piece  of  coal  from 


the  tender  of  a  passing  engine.  In  another 
case,  to  which  we  make  special  reference 
(Keatley  v.  I.  C.  R  R  Co.,  94  Iowa,  685,  63 
N.  W.  560),  it  was  held  that  an  employe; 
standing  on  a  derrick  platform  used  In  build- 
ing a  side  wall,  and  killed  by  the  wrecking 
of  a  train  crossing  an  uncompleted  bridge, 
was  within  the  protection  of  the  statute  in 
that  state.  The  decedent  was  a  mere  water 
boy,  having  nothing  to  do  in  the  operation  of 
the  road,  or  in  the  building  or  repairing  of 
the  track.  Yet  he  was  exposed  to  the  peril 
from  derailment  See  Keatley  v.  I.  C.  R  R., 
108  Iowa,  283,  72  N.  W.  545,  and  the  other 
cases  dted  In  the  brief  of  learned  counsel 
for  the  appellee.  It  may  be  remarked  here 
that  there  Is  no  contention,  since  there  could 
be  none,  that  Hicks  was  not  In  a  different  de- 
partment of  labor  from  that  in  which  the 
crew  of  the  passing  train  was. 

The  fifth  contention  of  the  learned  counsel 
for  the  appellant  is  that  the  court  gave  an 
Instruction  for  the  plaintiffs  and  denied  an 
Instruction  for  the  defendant  upon  the  theory 
that  the  plaintiffs  were  entitled  to  the  benefit 
of  the  presumption  created  by  section  1808  of 
the  Annotated  Code  of  1892,  which  Is  section 
1985  of  the  Code  of  1906.  We  have  had  this 
section  set  out  before  in  this  opinion,  and  re- 
fer to  it  again  here.  It  is  perfectly  obvious 
that  the  amendment  to  this  section  was  in- 
tended, both  by  the  commissioners,  In  the 
form  in  which  they  expressed  it  in  the 
dummy  code,  and  by  the  Legislature,  in  the 
somewhat  different  form  In  which  they  ex- 
pressed it  In  the  last  clause  of  the  section, 
to  utterly  abrogate  the  construction  by  this 
court  of  said  section,  as  it  appeared  In  sec- 
tion 1808  of  the  Annotated  Code  of  1892,  in 
the  Trotter  Case,  60  Miss.  442,  the  Short 
Case,  69  Miss.  848,  13  South.  826,  and  the 
Humphries  Case,  83  Miss.  721,  86  South.  154. 
That  erroneous  construction  of  the  statute, 
as  It  originally  existed  In  the  form  of  section 
1808  of  the  Code  of  1892,  has  been,  by  this 
legislative  amendment,  utterly  abrogated. 
The  Legislature  was  manifestly  dissatisfied 
with  the  limitation  ingrafted  upon  the  plain 
language  of  section  1808  by  this  court  In 
the  cases  named,  and  determined  to  frame  a 
new  amendment,  which  could  not  be  pared 
away.  The  Code  commissioners  in  the  dummy 
code  had  amended  the  section  (section  1808 
of  the  Annotated  Code  of  1892)  so  as  to  make 
this  presumption  attach  in  favor  of  all  stand- 
ing in  "contract  relations"  to  the  railroad. 
The  Legislature  made  an  immaterial  change, 
and  extended  said  presumption  to  passengers 
and  employes.  It  Is  perfectly  idle,  In  the 
face  of  this  plain  declaration  of  the  Legisla- 
ture, to  argue  any  further  that  employes  and 
passengers  are  not  to  be  given  the  benefit  of 
this  presumption.  It  is  clear,  however,  In 
any  possible  view,  that  this  particular  em- 
ploye, Hicks,  was  engaged  In  a  different  de- 
partment of  service  from  the  employes  on  the 
train  who  caused  his  injury;  not  a  fellow 
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servant  at  all,  and  hence  we  think,  raider  sec- 
tion 193  of  the  Constitution,  he  is  clearly 
within  the  reason  and  spirit  of  this  presump- 
tion, and  entitled  to  its  benefit,  whatever  may 
be  the  true  construction,  generally,  of  this 
section.  So  that  in  no  event  could  the  benefit 
of  this  presumption  on  the  facts  of  this  case 
be  denied  to  this  employe.  Hicks,  such  as  he 
was,  and  situated  as  he  was,  and  injured  un- 
der the  circumstances  under  which  he  was 
injured. 

The  strongest  argument  made  by  the  learn- 
ed counsel  for  the  appellant  against  allowing 
this  section  to  extend  the  benefit  of  this  pre- 
sumption to  all  employes  is  that  It  might,  in 
certain  peculiar  cases,  result  In  extending  the 
presumption  to  cases  where  the  negligence 
presumed  might  be  that  of  a  fellow  servant 
This  is  not  a  sound  construction  of  this  stat- 
ute. It  would  impute  to  the  Legislature  ab- 
solute folly  to  give  it  thiB  construction,  and 
this  we  must  never  do,  if  it  can  possibly  be 
avoided.  If  the  purpose  of  this  amendment 
was  to  raise,  in  favor  of  an  injured  employ^, 
the  presumption  that  the  negligence  was  the 
negligence  of  a  fellow  servant,  this  would  re- 
sult, Instantly,  in  no  liability;  and  if  this 
purpose  is  attributed  to  the  Legislature  it 
would  be  convicted  of 'the  absurdity  of  creat- 
ing a  presumption  of  nonliability  in  the  effort 
to  create  a  presumption  of  liability.  As  well 
said  by  counsel  for  appellee:  "If,  in  order 
.to  avail  of  the  presumption,  it  be  necessary 
for  the  employe  to  show  that  the  injury  re- 
sulted from  the  negligent  act  of  some  em- 
ploye in  a  different  department  of  labor,  or  of 
some  superior  officer,  etc.,  then  the  presump- 
tion would  be  entirely  destroyed.  It  would 
-be  yielding  to  proof.  There  is  never  any 
.need  for  a  presumption  after  proof  of  liabil- 
ity is  completed.  Surely  this  court  will  not 
say  that  the  Legislature  meant  that  where  an 
■employe  will  take  the  burden  of  proof,  and 
•show  that  he  was  In  fact  injured  by  one  of 
the  excepted  classes  of  fellow  servants,  he  is 
.  entitled  to  the  presumption ;  for  the  presump- 
tion would  then  be  given  after  it  was  not 
needed,  and  could  not  have  any  application, 
for,  as  has  often  been  held  by  this  court,  when 
the  facts  are  known,  presumptions  are  to  be 
Ignored.  Of  course,  it  is  open  to  the  railroad 
company  always,  when  the  presumption  ex- 
ists, to  show  that  the  negligence  of  a  fellow 
servant  was  not  embraced  in  section  193.  In 
this  case,  In  which  we  invoke  the  presump- 
tion, It  was  competent  for  the  defendant  to 
have  shown  that  the  negligence,  in  fact,  was 
the  negligence  of  a  fellow  servant,  if  that 
could  have  been  shown ;  but  no  such  effort 
was  made — no  such  defense  was  set  up  or 
pleaded." 

So  far  as  the  point  pressed,  that  there  may 
be  cases  In  which  an  employe"  would  be  giv- 
en the  benefit  of  the  presumption  of  negli- 
gence where  on  the  disclosed  evidence  it 
would  appear  that  the  negligent  employe  was 
a  fellow  servant,  It  is  sufficient  to  say  that  it 


is  manifestly  the  duty  of  the  railroad  com- 
pany to  make  that  showing  itself,  since  It  is 
defensive,  and  since,  when  made,  it  will  end. 
not  only  presumptions,  but  the  whole  case 
of  the  plaintiff.  And  it  is  further  to  be  said, 
on  this  precise  point,  that  if  there  should  ever 
occur  the  extreme  case  suggested  by  appel- 
lant's counsel,  in  which  the  plaintiff,  an  em- 
ploye, should  stand  upon  the  presumption  of 
liability  given  by  the  statute,  when  he  had 
within  his  command  the  proof  showing  that 
the  negligence  in  the  given  case  was  the  neg- 
ligence of  a  fellow  servant,  and  hence  that 
there  was  no  liability,  then  it  is  to  be  said, 
with  respect  to  such  extraordinary  case — 
rarely  ever  possible  to  happen — that  it  is  bet- 
ter, on  the  ground  of  public  policy,  that  the 
presumption  should  be  given  the  employe, 
even  in  that  case,  standing  upon  the  presump- 
tion alone,  without  any  testimony  whatever, 
than  that  the  railroad  company  should  be 
released  from  possible  liability  on  the  pre- 
sumption alone,  when  in  nearly  every  pos- 
sible case  the  company  has  itself  the  com- 
pletest  and  fullest  knowledge  of  how  the  in- 
jury happened,  and  should  produce  it  In  ex- 
culpation of  itself;  and,  second,  that  the 
danger  suggested  of  a  fraudulent  employe's 
recovering,  on  a  presumption  alone,  when  he 
himself  has  in  his  power  the  production  of 
the  testimony  showing  how  the  injury  hap- 
pened, and  that  it  happened  in  a  way  ex- 
culpating the  defendant,  is  far  more  fanciful 
than  real,  because  of  the  obvious  fact  that  it 
would  always  be  in  the  easy  power  of  the 
defendant  company  to  put  the  plaintiff  him- 
self on  the  stand  and  compel  him  under  oath, 
through  the  testimony  within  his  power,  to 
show  the  real  truth  as  to  how  the  injury  hap- 
pened. It  will  never  do,  In  the  practical  ad- 
ministration of  justice,  to  minimize  or  pare 
away  the  power  and  value  of  this  presump- 
tion, bottomed  on  a  great  public  policy,  wise 
and  wholesome,  by  fanciful  conjectures  as  to 
what  might,  in  some  peculiar  case,  possibly 
take  place.  It  is  to  what  will  generally,  and 
usually,  and  ordinarily,  happen,  in  the  ap- 
plication of  this  presumption,  that  we  should 
look,  and  not  to  the  dimly  possible  occur- 
rence of  a  fraudulent  suit,  such  as  suggested. 
Indeed,  we  dismiss  this  contention  of  appel- 
lant with  the  emphatic  declaration  that  none 
of  the  difficulties  in  which  the  court  has  been 
involved,  by  the  ill-considered  announcements 
in  the  Trotter  Case,  60  Miss.  442,  Short  Case. 
69  Miss.  848,  13  South.  826,  and  the  Hum- 
phries Case,  83  Miss.  721,  36  South.  154. 
would  ever  have  occurred  If  the  court,  disre- 
garding the  awkwardness  of  the  language  of 
the  Legislature  in  section  1808  of  the  Anno- 
tated Code  of  1892,  and  looking,  as  it  ought 
to  have  looked,  to  the  spirit  and  purpose  and 
scope  of  the  section,  had  held,  as  we  now  hold, 
that  the  statute  was  intended  to  establish 
a  rule  of  prima  facie  evidence  of  liability  on 
the  part  of  the  company  itself  in  favor  of 
those  named  In  the  statute.  It  should  have 
been  interpreted  precisely  aa  if  It  had  been 
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written  thus:  "Proof  of  Injury  Inflicted  by 
the  running  of  locomotives  or  cars  of  such 
company  shall  be  prima  fade  evidence  of  lia- 
bility on  the  part  of  the  company."  That 
was  plainly  the  thought  and  the  purpose  dom- 
inating the  statutes,  and  that  purpose  should 
have  been  given  effect,  and  the  awkwardness 
of  the  legislative  language  disregarded.  To 
all  which  It  may  be  added  that,  since  the 
proof  clearly  shows  the  negligence  of  both 
the  master  and  the  engineer  caused  the  In- 
jury, appellees  were  under  no  necessity  of 
invoking  this  presumption  at  all. 

The  sixth  contention  of  the  learned  coun- 
sel for  the  appellant  Is  that  the  court  should 
have  given  a  peremptory  Instruction  for  the 
appellant   This,  of  course,  is  untenable. 

The  last  and  most  serious  contention  of  the 
learned  counsel  for  the  appellant,  No.  4  In 
the  order  as  assigned,  is  that  the  two  causes 
were  improperly  consolidated.  This  .conten- 
tion rests  mainly  upon  the  proposition  that 
under  section  103  of  the  Constitution,  and 
under  section  8559  of  the  Annotated  Code  of 
1892,  which  Is  a  mere  rescript  of  said  sec- 
tion 193  of  the  Constitution,  no  action  could 
be  brought  on  behalf  of  an  employe  who  had 
been  killed,  except  by  his  personal  representa- 
tive—that is  to  say,  his  executor  or  admin- 
istrator, as  held  in  the  case  of  Hunter  v. 
Railroad  Co*.,  70  Miss.  471,  12  South.  482— 
and  the  argument  of  the  learned  counsel  pro- 
ceeds mainly  upon  the  theory  that  the  Hunter 
Ca»e  Is  still  the  law.  This  Is  an  entire  mis- 
conception. The  Hunter  Case  was  practical- 
ly overruled  In  the  Bussey  Case,  79  Miss. 
597,  81  South.  212,  and  expressly  overruled 
recently  in  the  case  of  Y.  ft  M.  V.  R.  R.  Co. 
v.  Washington  et  al.,  45  South.  614.  In  other 
words.  It  was  perfectly  competent,  under  sec- 
tion 198  of  the  Constitution,  and,  of  course, 
under  section  8559,  Ann.  Code  1892,  for 
the  widow  and  children— that  Is  to  say,  the 
legal  representatives— of  Hicks  to  have 
brought  the  suit  which  they  did  bring  here 
to  recover  what  he  was  worth  to  them  as  a 
breadwinner.  It  would  also  have  been  com- 
petent for  Mrs.  Hicks  to  have  brought  a 
suit  as  administratrix,  under  the  same  sec- 
tions, to  recover  the  damages  sustained  by 
Hicks  himself,  but  for  the  provision  for  but 
one  suit  in  chapter  65,  p.  82,  Acts  of  1898,  as 
shown  hereinafter.  Learned  counsel  for  the 
appellant  admit,  In  tbelr  second  brief,  that 
if  the  two  suits  were  unnecessary,  and  the 
administratrix  could  have  sued  for  all  dam- 
ages claimed  In  both  suits,  or  if  the  widow 
and  children  could  have  sued  for  all  such 
damages,  then  they  are  willing  to  concede 
that  they  were  not  prejudiced  by  the  consoli- 
dation. This  concession  ends  the  controversy 
on  this  point,  for  there  are  two  views,  on 
either  of  which  it  is  clear  that  not  only  were 
two  suits  unnecessary,  but  that  only  one 
could  be  Instituted. 

Now,  as  to  the  first  of  these  views:  When 
this  suit  was  instituted,  chapter  65,  p.  82,  of 
the  Laws  of  1898,  now  section  721,  Code  of 


1906,  was  in  full  force.  That  chapter  was  as 
follows: 

"Section  L  Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Mississippi,  that  the  act 
of  the  Legislature  of  said  State,  approved 
March  23,  1896,  being  entitled  to  amend  sec- 
tion 663  of  the  Annotated  Code  of  1892,  as 
to  actions  causing  death,  and  exempting  dam- 
ages, recovered  for  personal  Injuries,  be 
amended  so  as  to  read  as  follows: 

"Chapter  86. — An  act  to  amend  section  663  of 
the  Annotated  Code  of  1892,  as  to  actions 
for  causing  death,  and  exempting  damages 
recovered  for  personal  injuries. 
"Section  1.  Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Mississippi,  that  section 
663  of  the  Annotated  Code  of  1892  be  so 
amended  as  to  read  as  follows:  Whenever 
the  death  of  any  person  shall  be  caused  by 
any  real,  wrongful  or  negligent  act,  or  omis- 
sion, or  by  such  unsafe  machinery,  way  or 
appliances,  as  would.  If  death  had  not  en- 
sued, have  entitled  the  party  Injured  or  dam- 
aged thereby  to  maintain  an  action  and  re- 
cover damages  In  respect  thereof,  and  such 
deceased  person  shall  have  left  a  widow  and 
children,  or  both,  or  husband,  or  mother,  or 
sister,  or  brother,  the  person  or  corporation, 
or  both,  that  would  have  been  liable  If  death 
had  not  ensued,  and  the  representative  of 
such  person  shall  be  liable  for  damages,  not- 
withstanding the  death,  and  the  fact  that 
death  is  instantaneous  shall,  In  no  case,  affect 
the  right  of  recovery.  The  action  for  such 
damages  may  be  brought  in  the  name  of  the 
widow  for  the  death  of  the  husband,  or  by 
the  husband  for  the  death  of  the  wife,  or 
by  a  parent  for  the  death  of  a  child,  or  In 
the  name  of  a  child  for  the  death  of  a  par- 
ent, or  by  a  brother  for  the  death  of  a  sister, 
or  by  a  sister  for  the  death  of  a  brother,  or 
by  a  sister  for  the  death  of  a  sister,  or  a 
brother  for  the  death  of  a  brother,  or  all 
parties  Interested  may  join  In  the  suit,  and 
there  shall  be  but  one  suit  for  the  same 
death,  which  suit  shall  ensue  for  the  benefit 
of  all  parties  concerned,  but  the  determina- 
tion of  such  suit  shall  not  bar  another  action 
unless  It  be  decided  on  its  merits.  In  such 
action  the  party  or  parties  suing  shall  re- 
cover such  damages  as  the  jury  may,  taking 
into  consideration  all  damages  of  every  kind 
to  the  decedent  and  all  damages  of  every  kind 
to  any  and  all  parties  Interested  In  the  suit 
Executors  or  administrators  shall  not  sue  for 
damages  for  Injury  causing  death  except  as 
below  provided ;  but  every  such  action  shall 
be  commenced  within  one  year  after  the  death 
of  such  deceased  person. 

"Sec.  2  This  act  shall  apply  to  all  person- 
al Injuries  of  servants  or  employes  received 
In  the  service  or  business  of  the  master  or 
employer,  where  such  Injuries  result  In  death. 

"Sec.  3.  Damages  recovered  under  the  pro- 
visions of  this  act  shall  not  be  subject  to  the 
payment  of  the  debts  or  liabilities  of  the  de- 
ceased, and  such  damages  shall  be  distri but- 
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ed  as  follows:  Damages  for  the  Injury  and 
death  of  a  married  man  shall  be  equally  dis- 
tributed to  his  wife  and  children,  and  if  he 
has  no  children  all  shall  go  to  his  wife; 
damages  for  the  injury  and  death  of  a  mar- 
ried woman  shall  be  equally  distributed  to 
the  husband  and  children,  and  if  she  has  no 
children  all  shall  go  to  the  husband;  If  the 
deceased  has  no  husband  nor  wife,  the  dam- 
ages shall  be  distributed  equally  to  the  chil- 
dren; if  the  deceased  has  no  husband,  nor 
wife,  nor  children,  the  damages  shall  be  dis- 
tributed equally  to  the  father,  mother,  broth- 
ers and  sisters,  or  to  such  of  them  as  the  de- 
ceased may  have  living  at  his  or  her  death. 
If  the  deceased  have  neither  husband  or  wife 
or  children  or  father,  or  mother,  or  sister,  or 
brother,  then  the  damages  shall  go  to  the 
legal  representatives,  subject  to  debts  and 
general  distribution,  and  the  executor  may 
sue  for  and  recover  such  damages  on  the 
same  terms  as  are  prescribed  for  recovery 
by  the  next  of  kin  in  section  1  of  this  act, 
and  the  fact  that  deceased  was  instantly  kill- 
ed, shall  not  affect  the  right  of  the  legal 
representatives  to  recover. 

"Sec.  4.  All  suits  pending  in  any  court  at 
the  time  of  the  approval  of  this  act  and  which 
were  also  pending  at  the  time  said  chapter 
went  into  effect,  shall  not  be  affected  by  any 
of  its  provisions ;  but  all  such  suits  shall  be 
conducted  and  concluded  under  the  laws  in 
force  prior  to  the  time  of  the  approval  of 
said  act,  on  March  23,  1896. 

-Approved  January  27,  1898." 

This  chapter  has  been  recently  construed 
by  us  in  .the  case  of  Pickens  v.  I.  C.  R.  R. 
Co.,  45  South.  868,  in  a  ease  in  which  the 
suit  was  brought  to  recover  damages  for  the 
death  of  .one  not  an  employe ;  that  is  to  say, 
under  our  statutory  provisions  embodying 
the  doctrine  of  Lord  Campbell's  act,  which 
had  their  final  expression  at  that  time,  and 
when  this  .present  suit  was  brought,  in  said 
chapter  65,  p.  82,  of  the  Laws  of  1898.  In 
that  case  we  said :  "It  is  apparent  from  the 
act  cited  that  there  can  be  but  one  cause  of 
action  for  any  injury  producing  the  death  of 
any  party.  This  statute  was  enacted  for  the 
purpose  of  uniting  in  one  .suit  all  causes  of 
action  which  might  have  heretofore  existed 
for  any  injury  whereby  the  death  of  the  par- 
ty was  produced.  Whatever  ;may  have  been 
the  common-law  rule  upon  this  subject,  this 
is  now  the  rule  in  this  state  under  the  act 
and  section  above  .quoted.  The  law  expressly 
provides  that,  'whenever  the  death  of  any 
person  shall  be  caused  by  any  real,  wrongful 
or  negligent  act,'  etc,  'as  .would,  If  death 
had  not  ensued,  have  entitled  the  party  In- 
jured or  damaged  thereby  to  maintain  an  ac- 
tion and  ,recover  damages  in  respect  thereof,' 
etc.,  and  then  proceeds  to  say  that  'in  such 
action' — that  is  to  say,  in  an  action  for  dam- 
age for  the  ,death  of  a  person  caused  by  a 
wrongful  or  negligent  act,  etc. — 'the  party  or 
parties  shall  recover  such  damage  as  the  Jury 


may,  taking  Into  consideration  all  damage  of 
every  kind  to  the  decedent  and  all  damage 
of  every  kind  to  any  and  all  parties  in- 
terested in  the  suit'  This  chapter  provides 
expressly  that  there  shall  be  one  suit,  .and 
that  in  that  suit  there  shall  be  but  one  re- 
covery, and  that  recovery  shall  ,be  for  all 
damages  of  every  kind  to  the  decedent  and 
all  damage  of  every  kind  to  any  and  all  i par- 
ties Interested  in  the  suit" 

That  act  further  provided,  we  may  now 
add,  that  there  might  also  be  an  action 
brought  by  the  personal  representative— that 
Is  to  say,  the  executor  or  administrator— of 
the  deceased,  not  an  employe,  and  authorizes 
the  recovery  by, the  personal  representative 
to  be  for  all  the  damages  both  to  the  dece- 
dent and  to  the  widow  and  children;  that  is 
to  say,  authorizes  the  personal  representa- 
tive to  recover  for  the  legal  representatives. 
Rut  It  added  two  restrictions  in  respect  to 
this  suit  by  the  personal  representative: 
First  that  suit  could  never  be  brought  con- 
Jointly  with  the  suit  by  the  widow  or  other 
legal  representatives,  but  could  only  be 
brought  when  there  were  no  next  ikin  at  all; 
and,  secondly,  the  act  provided  that  In  that 
case  the  amount  recovered  by  the  personal 
representative  should  be  subject  to  debts.  In 
other  words,  the  cause  of  action  given  to  the 
personal  representative,  so  far  as  recovery  Is 
concerned,  is  coextensive  in  all  respecte  with 
that  given  to  the  legal  representative;  and 
that  act  further  provided  that  the  damage 
for  injury  and  death,  recovered,  should  be 
exempt  to  the  wife  and  other  legal  represen- 
tatives, and  should  be  distributed  as  specified 
In  the  statute,  and,  finally— and  this  is  a 
most  important  provision— the  second  section 
of  the  act  provided  expressly  as  follows: 
"This  act  shall  apply  to  all  personal  injuries 
of  servants  or  employes  received  in  the  serv- 
ice or  business  of  the  master  or  employer, 
where  such  injuries  result  in  death."  Now, 
the  first  view  which  we  have  above  referred 
to  Is, this:  That  this  chapter  65,  with  all  of 
its  rights  and  remedies— the  last  expression, 
at  the  time  of  the  institution  of  tills  suit  of 
the  doctrine  of  Lord  Campbell's  act  intend- 
ed for  those  not  employes — Is  by  section  193 
of  the  Constitution  itself  made  directly  appli- 
cable to  and  available  by  the  employes  em- 
powered by  said  section  193  to  recover  in  the 
states  of  case  therein  named.  This  view  was 
first  presented  to  this  ,court  in  the  case  of 
I.  C.  R.  R.  Co.  v.  Fannie  Williams  et  aL, 
recently  pending  here,  but  compromised  by 
Messrs.  Green  & ,  Green,  attorneys  of  record 
for  appellee,  in  a  brief  of  surpassing  ability 
which  ought  to  be  In  the  hands  of  every  law- 
yer in  the  state.  We  gave  the  view  presented 
by  that  brief  the  most  careful  consideration 
at  that  time,  and  would  then  have  announ- 
ced our  concurrence  In  It  had  the  case  not 
been  settled.  We  now  quote  from  that  brief 
the  following  clear  statement  of  this  view, 
which  we  now  adopt  as  the  true  construction 
of  section  193: 
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M  "Every  employe  of  a  railroad  corporation 
shall  have  the  same  rights  ,and  remedies  for 
an  injury  suffered  by  him  by  the  act  or  omis- 
sion of  said  corporation  or  Its  employes  ,as 
are  allowed  by  law  to  other  persons  not  em- 
ployes' in  the  specified  cases.  'Where  death 
ensues  from  an  injury  to  an  employe,  the 
legal  or  personal  representatives  of  the  per- 
son injured  shall  have  the  same  right  and 
remedies  as  are  allowed  by  law  to  such  rep- 
resentatives of  other  persons,  •  *  •  and 
this  section  shall  not  be  construed  to  deprive 
an  employ^  of  a  corporation,  or  his  legal  or 
personal  representative,  of  any  right  or  rem- 
edy that  he  now  has  by  the  law  of  the  land. 
The  Legislature  may  extend  the  remedies 
herein  provided  for  to  any  other  class  of  em- 
ployes.' By  the  first  paragraph  Injured  fel- 
low servants,  who  live,  in  the  specified  cases, 
are  to  have  the  same  rights  and  remedies  as 
are  allowed  by  law  to  persons  not  employes. 
This  places  fellow  servants,  in  the  specified 
cases,  in  the  same  legal  position  as  if  they 
were  not  fellow  servants,  but  were  other  per- 
sons not  employes.  Their  rights  and  reme- 
dies are  to  be  the  same  'as  are  allowed  by 
law.'  Not  those  now  allowed  by  law  only; 
bnt  their  rights  and  remedies  are  to  follow 
and  be  governed  by  the  rights  and  remedies 
by  law  applicable  to  such  other  persons.  If 
the  rights  and  remedies  of  other  persons  are 
extended  or  restricted  by  law,  then  those  of 
fellow  servants  in  the  specified  cases,  and  in. 
the  same  degree,  are  to  be  extended  or  re- 
stricted. The  rights  and  remedies  of  both 
are  to  be  such  'as  are  allowed  by  law.'  There 
is  no  limitation  in  this  language  upon  the 
power  of  the  Legislature  to  extend  the  rights 
and  remedies  of  persons  not  employes.  The 
legislative  power  Is  unrestrained  in  this  re- 
gard. But  If  there  is  allowed  by  the  Legisla- 
ture, by  law,  any  other  rights  and  remedies, 
then  those  of  fellow  servants  follow;  for 
they  are  to  'have  the  same  rights  and  reme- 
dies as  are  allowed  by  law  to  persons  not 
employe*.'  The  power  of  the  Legislature  to 
extend  the  rights  and  remedies  of  employes, 
even  Irrespective  of  other  persons,  was  held 
to  exist  In  Bussey'B  Case,  79  Miss.  579,  31 
South.  212.  The  classification  of  the  rights 
and  remedies  of  fellow  servants  In  the  speci- 
fied cases,  and  of  other  persons,  for  torts,  is 
thus  made  the  same;  and  after  thus  made 
the  same  by  the  Constitution,  it  would  be  be- 
yond the  power  of  the  Legislature  to  create 
a  new  right  or  remedy  for  other  persons,  in 
this  regard,  that  would  not  extend  to  fellow 
servants  in  the  specified  cases.  The  Legisla- 
ture would  have  power,  totles  quotles,  to 
change,  by  enlargement  or  restriction,  the 
rights  and  remedies  of  persons  not  employes 
for  injuries;  and  if  it  does  cbange  them, 
then,  as  a  constitutional  sequence,  those  of 
fellow  servants  In  the  specified  cases  are 
changed  accordingly.  Therefore,  when  the 
rights  of  other  persons  were  changed  by  the 
enlargement  of  the  rights  under  section  1510 
(Lord  Campbell's  Act),  Code  1880,  by  chapter 


65,  p.  82,  Acts  1898,  by  the  mandate  of  the 
Constitution  those  of  fellow  servants  In  the 
specified  cases  were  enlarged  accordingly. 
This  would  be  true,  whether  the  fellow  serv- 
ants were  referred  to  in  the  act  or  not;  for 
the  creation  of  a  right  or  remedy  for  other 
persons  not  employes,  by  this  self-executing 
provision  of  the  Constitution,  ipso  facto,  ex- 
tends to  fellow  servants  in  the  specified 
cases. 

"But  the  Legislature,  mindful  ( of  this  man- 
date, and  to  exclude  a  conclusion,  enacted 
section  2,  c.  65,  p.  88,  extending  the  act  to 
employes  of  corporations.  In  this  aspect  it 
is  immaterial  that  the  Legislature  undertook 
to  amend  section  193  by  chapter  66,  p.  84, 
Acts  1898,  and  whether  chapter  66,  p.  84, 
Acts  1898,  is  constitutional  as  class  legisla- 
tion or  not  Chapter  65,  p.  82,  Acts  1898, 
propria  vigore,  became  a  part  of  the  right 
and  remedies  'allowed  by  law'  to  other  per- 
sons, and  hence  to  fellow  servants  in  the 
specified  cases;  and  chapter  66,  p.  84,  so  far  as 
the  rights  and  remedies  allowed  by  chapter 
65,  p.  82,  and  section  193,  were  concerned,  was 
superfluous  and  unnecessary.  The  result  of 
the  Constitution  giving  the  same  rights  and 
remedies  to  fellow  servants  In  the  specified 
cases  as  to  persons  not  employes  is  that  the 
common-law  remedies  for  Injuries  to  persons 
not  employes,  as  well  as  any  legislative 
rights  or  remedies  created  in  behalf  of  said 
other  persons,  would  in  the  specified*  cases  be 
extended  to  and  be  allowed  to  fellow  serv- 
ants. 'As  are  allowed  by  law'  means  by 
common  or  statutory  law.  It  Is  to  be  noted 
that  it  does  not  confine  Its  beneficent  effects 
(made  necessary  as  constitutional  legislation 
because  of  the  many  failures  of  the  Legisla- 
ture to  act— Bussey's  Case,  79  Miss.  607,  81 
South.  212)  to  such  rights  and  remedies  as 
are  now  allowed  by  law  to  this  class  of  per- 
sons not  employes.  To  show  that  It  was  not 
intended  to  take  away  the  rights  and  reme- 
dies of  any  employe  then  existing,  but  to  ex- 
tend the  same,  a  subsequent  provision  of  the 
section  declares:  'And  this  section  shall  not 
be  construed  to  deprive  any  employe  of  a 
corporation,  or  his  legal  or  personal  represen- 
tative, of  any  right  or  remedy  that  he  now 
has  by  the  law  of  the  land.'  It  was  neces- 
sary to  enact  section  193,  for  the  then  settled 
construction  of  section  1510,  Rev.  Code  1880 
(Lord  Campbell's  act),  was  that  it  did  not 
affect  the  fellow  servant  rule.  8  Am.  ft  Eng. 
Hue.  Law  (2d  Ed.)  867. 

"The  next  paragraph  of  section  193,  after 
defining  the  specified  cases  In  which  the  fel- 
low servant  does  not  assume  the  risk  of  the 
negligence  of  fellow  servants,  nor  of  de- 
fective machinery  or  appliances,  provides: 
•Where  death  ensues  from  an  injury  to  an 
employe,  the  legal  or  personal  representa- 
tives of  the  person  Injured  shall  have  the 
same  right  and  remedies  as  are  allowed  by 
law  to  such  representatives  of  other  persons.' 
Thus  the  legislation  applicable  to  persons 
not  employes  where  death  results  from  an 
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injury,  becomes  extended  to  the  legal  or  per- 
sonal representatives  of  an  employe.  The 
first  clause  of  section  193,  supra,  deals  with 
the  rights  and  remedies  of  employes  where 
death  ensues  from  the  injury.  At  common 
law  there  was  no  cause  of  action  for  a  death, 
and  no  survival  of  a  cause  of  action  for  a 
tort  resulting  in  death.  Railroad  v.  Pen- 
dergrass,  69  Miss.  430,  431,  12  South.  954. 
The  Legislature,  following  Lord  Campbell's 
act,  had  enacted  sections  1510,  2078,  and 
2079,  Rev.  Code  1880  (sections  663,  1916,  and 
1917,  Ann.  Code  1892),  for  'other  reasons,'  and 
had  unlimited  power  to  make  extensions  or 
restrictions  of  legislation  on  this  subject. 
The  constitutional  Intent  was  that  whatever 
legislation,  whether  it  affected  the  rights  or 
the  remedies,  might  be  enacted  for  other 
persons  than  employes,  should  be  applicable 
to  employes  where  death  ensued.  The  con- 
stitutional convention,  as  said  In  the  Bussey 
Case,  took  this  legislation  In  hand  with  a 
view  to  secure  the  legal  or  personal  represen- 
tative of  employes  of  corporations  the  same 
rights  and  remedies  for  injuries  resulting  in 
death  *as  are  allowed  by  law  to  such  repre- 
sentatives of  other  persons.'  They  were  all 
to  be  classed  alike,  and  the  Legislature  was 
not  allowed  'to  make  flsh  of  one  and  fowl  of 
another.*  As  stated  supra,  commenting  on 
this  Identical  language  in  the  first  clause,  the 
Legislature  was  not  limited  or  restricted  In 
its  power  to  legislate  on  this  subject  as  to 
other  persons;  but  the  mandate  was  that 
whatever  right  or  remedy  is  allowed  by  law 
to  the  legal  or  personal  representatives  of 
persons  not  employes,  where  death  ensues, 
shall  extend  to  employes.  This  Is  a  consti- 
tutional rider  upon  all  legislation,  present 
and  future,  on  this  subject-matter." 

Section  193,  we  may  now  point  out,  did  not 
define  what  the  rights  or  what  the  remedies 
were  which  It  provided  for  the  particular 
employe  If  he  lived,  or  for  his  personal  or 
legal  representatives  if  he  was  killed.  The 
only  attempt  at  definition  of  either  these 
rights  or  these  remedies  is  to  be  found  in 
this  phrase:  "Every  employe  of  a  railroad 
corporation  shall  have  the  same  rights  and 
remedies  •  *  •  as  are  allowed  by  law 
to  other  persons  not  employes" — and  further 
down  in  the  said  section  In  these  words: 
"Legal  or  personal  representatives  of  the  per- 
son injured  shall  have  the  same  rights  and 
remedies  as  are  allowed  by  law  to  such  rep- 
resentatives of  other  persons."  "The  same 
rights  and  remedies,"  says  the  section,  "as 
are  allowed  by  law  to  persons  not  employes," 
and  to  the  legal  and  personal  representatives 
of  persons  not  employes.  "The  same  rights 
and  remedies."  What  rights  and  remedies? 
The  same  as  are  allowed  by  law  to  persons 
not  employes,  etc  In  other  words,  when  you 
come  to  ascertain  what  the  rights  and  what 
the  remedies  precisely  are,  you  are  to  look 
for  the  legislation  which  allows  persons  not 
employes  to  sue;  and,  having  found  that, 
section  193,  proprlo  vlgore,  in  self -executing 


fashion,  ipso  facto  makes  all  such  rights 
and  remedies,  then  or  thereafter  allowed  by 
law,  available  to  and  usable  by  the  particu- 
lar employes  empowered  to  sue  by  section 
193  in  the  states  of  case  therein  named.  Nor 
Is  there  any  well-founded  objection  against 
this  view  to  be  worked  out  of  the  last  clause 
of  section  193  of  the  Constitution,  which  pro- 
vides that  "the  Legislature  may  extend  the 
remedies  herein  provided  for  to  any  other 
class  of  employes,"  because,  obviously,  It  is 
thereby  meant  that,  when  the  Legislature 
makes  such  extension  to  other  classes  of  em- 
ployes, the  extension  shall  carry  to  such  oth- 
er class  or  classes  of  employes  the  rights  and 
remedies  secured  by  section  193  in  the  same 
manner  and  to  the  same  extent  precisely  that 
section  193  Itself  gave  the  particular  em- 
ployes of  railroad  corporations  named  In  It 
Nor  Is  there  any  merit  in  the  objection 
made  by  the  learned  counsel  for  the  appel- 
lant that  this  view  Is  In  conflict  with  the 
case  of  Bussey  v.  Railroad  Co.,  79  Miss.  597, 
31  South.  212.  On  the  contrary,  as  said  In 
the  brief  of  Messrs.  Green  ft  Green,  attor- 
neys, from  which  we  have  so  liberally  quot- 
ed: "In  all  of  Its  essential  elements  this 
Interpretation  is  supported  in  the  Bussey 
Case  and  in  the  Ballard  Case.  In  T.  &  M. 
V.  R.  R,  Co.  v.  Schraag,  84  Miss.  125,  3> 
South.  193,  there  Is  favorable  support  found 
for  this  Interpretation  of  chapter  65,  p.  82, 
Laws  1898."  This  statement  of  the  eminent 
counsel  is  strictly  correct  The  Bussey  Case 
was  dealing  with  a  wholly  different  phase 
of  section  193  from  that  here  Involved.  The 
specific  object  of  that  decision  was  to  dis- 
criminate carefully  between  the  provisions  of 
our  law  embodying  the  doctrines  of  Lord 
Campbell's  act  and  the  provisions  of  section 
193,  and  the  subsequent  statutes  seeking  to 
carry  out  its  purpose,  which  related  alone 
to  the  rights  and  remedies  of  the  special 
employes  of  railroad  corporations  named  in 
it  We  held  In  that  case  that  all  the  pro- 
visions of  law  embodying  Lord  Campbell's 
act  related  to  those  not  employes,  and  that 
section  193  and  its  consequent  statutes  re- 
lated to  certain  particular  employes  named 
In  said  section.  We  carefully  pointed  out 
that  these  two  schemes,  one  wholly  statutory 
and  the  other  constitutional  and  statutory, 
were  wholly  distinct  from  and  independent 
of  each  other,  so  far  as  their  origin,  their 
history,  and  their  purpose  were  concerned; 
but  it  does  not  at  all  logically  follow,  from 
this  pointing  out  of  the  difference  between 
the  two  schemes,  that  section  193  of  the  Con- 
stitution could  not  and  did  not  ipso  facto, 
provide,  without  any  legislation  whatever, 
that  all  legislation  affecting  the  rights  and 
remedies  of  those  not  employes,  whether  en- 
larging or  restricting  those  rights  and  rem- 
edies, should  Immediately  upon  the  passage 
of  such  legislation,  at  the  time  of  the  adop- 
tion of  the  Constitution  or  thereafter,  by 
virtue  alone  of  this  very  section  of  the 
Constitution,  inure  to  and  become  available 
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by  the  class  or  classes  of  employes  named  In 
said  section  193,  or  thereafter  added,  In 
pursuance  of  its  last  clause,  by  the  Legisla- 
ture. The  difference  In  the  origin  of  the 
two  schemes,  the  difference  In  their  history, 
and  the  difference  in  the  nature  of  the  ac- 
tions provided  by  them,  respectively,  in  no 
sort  of  way  prevented  the  Constitution  from 
providing  that  all  the  remedies  and  rights 
given  to  persons  not  employes  should  be- 
come instantly  available  by  and  inure  to  that 
class  of  employes  embraced  either  in  said 
section  193  itself  or  in  any  subsequent  legis- 
lation extending  the  rights  and  remedies  to 
other  employes,  as  provided  in  tbe  last  clause 
of  said  section.  It  follows,  Inexorably,  from 
the  phrase  "same  rights  and  same  remedies," 
that  there  never  can  be  a  time,  while  section 
193  of  the  Constitution  Is  in  force,  when  the 
rights  and  remedies  given  to  those  not  em- 
ployes shall  be  In  any  wise  different  from 
the  rights  and  remedies  conferred  by  section 
193  of  the  Constitution  on  the  employes  nam- 
ed therein.  It  must  be  clear  from  this 
analysis  of  section  193  of  the  Constitution 
that  there  is  nothing  In  the  point  as  to  the 
impropriety  of  the  consolidation  of  the  two 
suits.  It  is  simply  to  be  said  that  the  suit 
by  the  administratrix  was  entirely  super- 
fluous and  improper,  and  the  learned  counsel 
for  appellant  very  properly  admit  that  In 
this  view  they  cannot  claim  that  the  consol- 
idation prejudicially  affected  appellant  In 
any  wise. 

We  pass  now  to  the  second  view,  on  which 
all  It  Is  seen  that  only  one  suit  could  be 
instituted — that  by  the  widow  or  the  widow 
and  children— and  that  that  suit  was  to  be 
instituted  under  and  governed  in  all  respects 
by  this  same  chapter  65,  p.  82,  Laws  1898, 
and  that  view  is  this:  That  section  2  of 
said  chapter  65  expressly  declared  that  that 
act  should  apply  to  all  personal  injuries  that 
servants  or  employes  received  in  the  service 
or  business  of  the  master  or  employer,  where 
such  injuries  resulted  In  death.  In  other 
words,  this  section  2,  c.  65,  p.  83,  which  was 
in  force  when  this  suit  was  brought,  entire- 
ly independently  of  section  193,  attempted 
to  confer  expressly  all  tbe  benefit  of  chapter 
65  as  to  rights  and  as  to  remedies  upon  the 
employes  of  the  master  where  the  injuries, 
as  here,  resulted  in  death.  We  expressly 
pointed  out  In  the  Bnssey  Case,  79  Miss.  609, 
31  South.  212,  that  the  language  of  section 
2  could  not  be  read  as  blank  paper,  and  held 
that  It  expressly  applied  the  principle  of 
Lord  Campbell's  act  to  employes  where  the 
injuries  resulted  in  death.  If,  therefore,  it 
could  properly  be  said,  as  manifestly  it 
cannot,  that  the  construction  we  have  given 
section  193  on  this  subject  in  the  first  view 
presented  above  was  erroneous,  then  undoubt- 
edly this  section  2  expressly  clothed  this 
employe  of  this  master  with  all  the  remedies 
and  all  the  rights  provided  by  chapter  65, 
p.  82,  of  the  Acts  of  1898.  If  it  be  said  that 
this  was  taking  the  last  expression  of  the 


principles  of  Lord  Campbell's  act  formulated 
in  said  chapter  65,  p.  82,  relating  to  persons 
not  employes,  and  clothing  persons  who  were 
employes  with  the  same  rights  and  the  same 
remedies,  the  answer  Is,  "Ita  lex  scripts  est" 
Even  thus  section  2,  c.  65,  p.  83,  is  written, 
and  that  is  for  us  tbe  end  of  the  law  on  the 
subject  It  is  doubtless  true  that  the  leg- 
islative dealing  with  these  two  different 
schemes— Lord  Campbell's  act  for  those  not 
employes,  and  section  193  of  the  Constitu- 
tion and  the  statutes  in  pursuance  thereof 
for  certain  employes  named  In  section  193— 
has  been  characterized  by  the  most  absurd 
and  irrational  confusion  of  the  two  statutes 
one  with  the  other.  For  example,  section 
663  of  the  Revised  Code  of  1892  was  the 
expression  in  that  Code  of  Lord  Campbell's 
act  relating  to  persons  not  employes,  and 
yet  chapter  66,  p.  84,  of  the  Laws  of  1898, 
which  related  exclusively  to  the  employes 
named  In  section  193  of  the  Constitution, 
is  a  copy— an  actual  copy — of  said  section 
663  of  the  Ann.  Code  of  1892,  relating  alone 
to  persons  who  were  not  employes.  Again, 
this  very  chapter  66  of  the  Laws  of  1898  con- 
tains the  exact  words,  as  we  have  said,  of 
section  1510  of  the  Revised  Code  of  1880 
(section  663  of  the  Ann.  Code  of  1892)  as  to 
the  person  in  whose  name  the  suit  is  to  be 
brought  as  to  the  measure  of  damages,  and 
as  to  the  distribution  of  the  damages,  and 
these  words  are  interpolated  in  said  chapter 
66  between  the  words  of  section  3559,  Ann. 
Code  1892,  as  copied  from  section  193  of 
the  Constitution.  Manifestly,  the  Legislature 
had  no  proper  conception  of  the  subject-mat- 
ter of  these  two  different  schemes  of  legis- 
lation with  which  they  were  dealing,  and 
It  Is  no  particular  ground  of  criticism  of  the 
Legislature,  when  the  intricacy  and  difficul- 
ties of  the  subject  are  considered.  But  it 
must  certainly  be  ground  for  great  satis- 
faction that  under  the  first  view  which  we 
have  above  set  out,  the  interpretation  which 
makes  section  193  self-executing,  It  will  never 
be,  whilst  that  section  remains  In  force,  with- 
in the  power  of  the  Legislature,  by  any  legis- 
lation as  to  employee,  to  affect  In  one  way  or 
the  other  their  rights  or  their  remedies,  but 
that  those  rights  and  those  remedies  shall 
remain,  whilst  that  section  of  the  Constitu- 
tion lasts,  the  same  exactly,  whether  restrict- 
ed or  enlarged,  as  the  rights  and  remedies 
allowed  by  law  to  those  not  employes. 

There  is  Just  one  other  criticism  about  the 
Bussey  Case  made  by  Messrs.  Green  &  Green 
in  their  masterly  brief,  hereinbefore  men- 
tioned, which  we  care  to  notice,  in  order 
to  point  out  the  fallacy  Involved  in  the  criti- 
cism. It  is  said  by  them  in  that  brief  that 
it  was  inaccurate  to  say,  as  we  did  in 
the  Bussey  Case,  that  section  193  of  the 
Constitution  created  a  new  cause  of  action. 
We  said  this,  not  meaning  thereby  that  there 
never  had  been  a  time  in  the  history  of 
our  jurisprudence  when  the  cause  of  action 
provided  by  section  193  had  not  existed ;  for, 
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manifestly,  it  had  existed  at  the  common  law 
and  remained  the  rule  until  Lord  Ablnger 
in  1837  invented,  as  counsel  correctly  say, 
the  fellow  servant  doctrine,  in  Priestly  v. 
Fowler,  8  Mees.  &  W.  1,-  and  in  this  country 
until  that  case  was  followed,  in  1838,  by 
Murray  v.  S.  C.  R.  R.  Co.,  1  McMul.  (S.  C.) 
385,  36  Am.  Dec  268,  and  in  1842  by  Farwell 
v.  Boston  R.  R.  Co.,  4  Mete  49,  38  Am.  Dec. 
339,  and  in  1873  in  this  state  by  Railroad 
Co.  v.  Hughes,  49  Miss.  258.  But  during 
that  long  sweep  of  time  from  1837  to  1890  the 
causes  of  action  provided  for  in  section  193 
had  been  abolished  and  did  not  exist  at  all 
In.  the  jurisprudence  of  England  or  America ; 
and  what  we  meant  in  saying  that  section 
193  created  these  new  causes  of  action  was 
that  they  were,  for  the  first  time,  by  that 
section  made  causes  of  action,  and  it  was 
proper  enough  to  speak,  therefore,  of  section 
193  as  creating  these  causes  of  action  in 
that  sense.  Causes  of  action  which  had  ex- 
isted at  the  common  law,  and  which  had 
been  abolished  since  1837  in  England  and 
since  1838  in  this  country,  and  which  had 
never  had  in  the  United  States  any  existence 
since  1838,  may  certainly,  with  all  propriety, 
be  spoken  of  as  being  created,  or,  if  that 
term  pleases  better,  re-created,  by  section 
193  of  the  Constitution. 

We  have  given  to  this  cause  the  most 
painstaking  and  protracted  and  profound 
consideration.  It  has  engaged  the  solicitude 
of  each  member  of  the  court  because  of  the 
tremendous  scope  and  sweep  of  the  principles 
Involved  in  its  decision,  and  we  are,  after 
the  fullest  consideration,  thoroughly  satis- 
fled  of  the  correctness  of  all  the  views 
which  we  have  in  this  opinion  announced. 

It  follows  that  the  judgment  of  the  court 
below  was  correct,  and  it  is  therefore  af- 
firmed. 


WALLACE  v.  WALLACE.    (No.  13,312.) 
(Supreme  Court  of  Mississippi.   May  11,  1908.) 

Habeas  Corpus  —  Custody  of  Child  —  Pbo- 

CKEDiNQS— Decree. 

In  habeas  corpus  proceedings  by  a  mother 
for  the  custody  of  a  child,  the  evidence  did  not 
sustain  a  charge  made  against  the  husband  of 
drunkenness,  but  showed  that  the  mother  was  a 
permanent  invalid  with  equal  chances  of  living 
or  dying,  that  the  child's  grandparents  on  the 
mother's  side  were  able  and  willing  to  provide 
for  the  child,  and  that  the  child  had  spent  the 
whole  of  its  life  under  the  eye  of  its  grand- 
parents in  the  locality  of  their  home.  The  evi- 
dence also  showed  that  neither  the  father  nor 
the  mother  were  able  to  properly  provide  for 
the  child,  but  that  the  mother  either  lived  with 
her  parents  or  in  a  house  close  to  their  home,  and 
that  the  husband's  brother  and  sister-in-law 
were  willing  and  able  to  provide  for  the  child. 
Held,  that  a  decree  temporarily  awarding  the 
custody  of  the  child  to  the  mother,  but  leaving 
the  permanent  custody  of  the  child  open,  to  be 
awarded  in  the  future  on  some  future  applica- 
tion on  the  circumstances  as  they  may  exist  at 
that  future  time,  was  proper. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25.  Habeas  Corpus,  8  84] 


Appeal  from  Chancery  Court,  Yalobusha 
County ;  I.  T.  Blount,  Chancellor. 

Habeas  corpus  by  Mrs.  Willie  Alma  Wal- 
lace against  E.  B.  Wallace,  her  husband, 
from  whom  she  was  separated,  for  the  cus- 
tody of  their  child.  From  a  decree  award- 
ing the  temporary  custody  to  the  child's 
mother  the  father  appeals.  Afflrmed. 

This  is  an  appeal  from  a  decree  of  the 
chancery  court  awarding  the  custody  of  the 
seven  year  old  child  of  appellant  and  appel- 
lee, who  had  separated,  to  the  mother.  It 
seems  that  the  father  had  taken  the  child 
and  left  his  home  to  go  to  live  with  his 
brother,  and  his  wife,  who  had  then  gone 
back  to  her  parents,  instituted  habeas  corpus 
proceedings  for  the  recovery  of  the  posses- 
sion of  the  child. 

Creekmore  &  Stone,  for  appellant.  J.  6. 
McGowan,  for  appellee. 

WHITFIELD,  C.  J.  The  decree  in  this 
case  is  as  follows:  "The  court  doth  order, 
adjudge,  and  decree  that  for  the  present  the 
court  temporarily  awards  the  custody  of  the 
child,  Willie  Frank  Wallace,  to  its  mother, 
Mrs.  Willie  Alma  Wallace,  said  custody  to  be 
temporarily  in  Its  mother ;  and  the  court  di- 
rects that  said  mother  permit  the  respondent, 
Elbert  Wallace,  the  father,  to  visit  the  child 
and  have  access  to  said  child  at  all  reason- 
able times.  This  order  is  temporary,  the 
court  reserving  the  matter  for  further  con- 
sideration, to  be  further  heard  at  any  time  the 
court  deems  proper,  on  its  own  motion  or 
upon  petition  of  either  party,"  etc.  Upon  the 
peculiar  facts  of  this  case,  as  disclosed 
by  the  record,  we  think  this  is  a  wise  de- 
cree, and  It  is  affirmed. 

The  mother  is  shown  to  be  a  permanent  in- 
valid with  equal  chances  of  dying  or  living, 
and  in  such  case  the  harshness  of  taking  the 
child  from  her  permanently  is  apparent.  The 
connubial  bickerings,  complained  of  by  the 
husband  as  constantly  Initiated  by  the  wife, 
are  not  so  grave  but  that  there  should  be  a 
reunion  of  these  parties  in  a  home,  if  neces- 
sary, of  their  own,  for  all  that  has  come  and 
gone.  So  far  as  the  financial  ability  of  the 
father  and  mother  of  the  child  is  concerned— 
this  seven  year  old  boy — one  is  about  as  ill 
able  as  the  other  to  furnish  the  means  to  pro- 
vide for  his  maintenance  and  education.  On 
the  mother's  side  it  Is  shown  that  her  father 
and  her  mother  are  able  and  willing  to  pro- 
vide for  this  child,  and  that  she  is  living  ei- 
ther with  them,  or  in  a  house  of  her  own, 
within  a  few  hundred  yards  of  their  house, 
and  that  the  boy  has  spent  the  whole  seven 
years  of  his  life  in  that  locality  in  the  home 
of  bis  father  and  mother,  and  in  the  home  of 
his  grandfather  and  grandmother  on  his 
mother's  side.  On  the  father's  side  it  is 
shown  that  bis  brother  and  his  brother's  wife 
are  also  able  and  willing  to  provide  for  the 
child,  and  that  his  father  would  assist  in 
having  sent  him  to  school;    but  there  is 
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no  evidence  that  the  father  himself  has  any 
home  of  his  own.  It  seems  that  he  had  start- 
ed the  erection  of  a  home  In  Water  Valley, 
which,  from  the  evidence  In  the  record,  It 
probably  wonld  be  well  for  him  to  complete 
and  remove  to,  and  reunite  his  family  there- 
in. 

We  do  not  think  the  evidence  sustains  the 
charges  made  against  the  father  as  to  drunk- 
enness; but  in  view  of  the  condition  of  the 
mother,  and  of  the  fact  that  the  grandfather 
and  grandmother  are  closer  to  the  child  than 
the  brother  of  her  husband,  and  that  the 
child  has  spent  the  whole  of  its  life  under 
the  eye  of  its  grandfather  and  grandmother, 
in  the  locality  of  their  home,  and  in  view, 
especially,  of  the  wise  provision  in  the  chan- 
cellor's decree  that  he  makes  no  permanent 
disposition  of  the  custody  of  the  child  at 
present,  but  leaves  that  permanent  custody 
open,  to  be  awarded  in  the  future,  on  some 
future  application,  upon  the  circumstances 
as  they  may  exist  at  that  future  time,  we 
approve  his  decree  as  a  wise  and  equitable 
one.  It  may  be,  from  the  evidence,  that  the 
mother  may  not  survive  any  great  length  of 
time,  and  in  that  case  the  chancellor  may 
again  consider,  under  the  circumstances  at 
that  time  manifested,  as  to  the  propriety  of 
awarding  the  custody  of  the  child  then  per- 
manently to  its  father. 

Affirmed. 


WILLIAMS  y.  YAZOO  &  M.  V.  R,  CO. 

(No.  13,126.) 

(Supreme  Court  of  Mississippi.    May  11,  1908.) 

Carbiebs— Injuries  to  Shipments— Notice— 
Verification— Wai  veb. 

Even  if  a  stipulation  in  a  bill  of  lading  of 
live  stock  that  claim  should  be  made  within  10 
days  was  reasonable,  where  plaintiff's  attorney 
testified  that  he  mailed  an  unsworn  notice  of 
claim  within  10  days,  and  defendant  company 
neither  objected  to  the  testimony  nor  moved  to 
exclude  it,  and  no  plea  was  interposed  that  the 
claim  was  not  sworn  to,  and  the  point  was  not 
otherwise  raised  until  the  court  directed  a  ver- 
dict for  defendant  on  that  ground,  it  was  a  waiv- 
er of  the  objection. 

Appeal  from  Circuit  Court,  Claiborne  Coun- 
ty ;  J.  N.  Bush,  Judge. 

Action  by  J.  C  Williams  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company. 
From  a  judgment  of  the  circuit  court  on  a 
directed  verdict  for  defendant  on  appeal  from 
a  magistrate's  court,  plaintiff  appeals.  Re- 
versed and  remanded. 

This  was  a  suit  for  damages  by  the  owner 
of  a  shipment  of  mules  and  horses  alleged  to 
have  been  Injured  in  transportation  between 
Memphis,  Tenn.,  and  Port  Gibson,  Miss.  The 
suit  originated  In  the  magistrate's  court, 
where  there  was  a  judgment  for  plaintiff.  On 
appeal  to  the  circuit  court  a  peremptory  In- 
struction was  given  for  tbp  defendant,  be- 
cause the  claim  was  not  sworn  to.  There 
was  no  plea  Interposed  setting  up  this  fact, 
although  it  Is  admitted  that  the  claim  was 


not  sworn  to.  Plaintiff's  attorney  testifies 
that  within  the  10  days  after  the  arrival  of 
the  shipment,  as  stipulated  in  the  bill  of  lad- 
ing, he  notified  defendant's  agent  in  writing 
of  the  damages.  On  motion  the  court  gave  a 
peremptory  Instruction  for  defendant,  and 
plaintiff  appeals. 

R.  B.  Anderson  and  Alexander  &  Alexan- 
der, for  appellant  Mayes  &  Longstreet,  for 
appellee. 

WHITFIELD,  C.  J.  Anderson,  the  attor- 
ney for  the  plaintiff  In  this  case,  testified 
that  he  mailed  the  notice  of  the  claim  within 
10  days,  and  said  that  It  was  not  sworn  to. 
The  railroad  company  made  no  objection  to 
this  testimony,  nor  was  any  motion  ever 
made  to  exclude  it.  The  point  was  not  made 
at  all  that  the  claim  failed  because  of  not 
having  it  sworn  to  within  the  10  days,  until 
the  court  instructed  the  jury  peremptorily  to 
find  for  the  defendant  The  case  originated 
In  the  court  of  a  justice  of  the  peace,  where 
no  pleadings  In  writing  are  required.  Owing 
to  this  fact,  and  to  the  course  pursued  by  the 
appellee  on  the  trial  in  the  circuit  court,  the 
plaintiff  had  no  reason  to  suppose  this  de- 
fense would  be  made.  If  any  objection  had 
been  made  to  the  evidence  of  Anderson  as  to 
the  mailing  of  the  notice,  appellant  would 
have  had  the  opportunity  of  more  fully  estab- 
lishing the  receipt  of  the  notice  and  what 
was  done  under  it.  We  do  not  think,  under 
the  circumstances  of  this  case,  the  appellee 
should  have  been  permitted  to  make  the  point 
In  the  way  in  which  it  was  made.  It  should 
have  been  treated  as  a  waiver,  within  the 
principles  announced  in  the  case  of  Lasky  v. 
Southern  Express  Company  (Miss.)  45  South. 
809.  It  was  the  duty  of  the  railroad  employe, 
to  whom  the  notice  was  mailed,  to  answer, 
and  to  answer  promptly,  and  then  make  the 
point  if  it  was  Intended  to  rely  upon  that 
point  See  Railroad  Co.  v.  Bogard,  78  Miss. 
11,  27  South.  879.  It  is  very  questionable  if 
the  time  (10  days)  could  be,  In  any  case,  up- 
held as  a  reasonable  regulation. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


TURNER  v.  PLANTERS'  LUMBER  CO. 
(No.  13,234.) 
(Supreme  Court  of  Mississippi.    May  11,  1908.) 

Frauds,  Statute  of— Contracts  Within— 
Sale  or  Loos. 

A  contract  for  the  purchase  of  all  timber  on 
certain  land,  to  be  cut  into  logs,  delivered  by 
the  seller  at  a  certain  place,  and  there  to  be 
loaded  on  cars,  either  by  the  seller  or  by  the 
buyer  at  the  seller's  cost,  the  logs  then  to  be 
transported  at  the  buyer's  cost,  and  to  be  paid 
for  according  to  their  quality  after  they  were 
cut  and  delivered  at  the  place  named,  was  not 
a  contract  for  the  purchase  of  standing  timber, 
but  was  a  contract  for  the  sale  of  logs,  which 
were  personal  property,  and  hence  was  not  an 
attempt  to  convey  an  interest  in  land,  so  as  to 
bring  the  contract  within  the  statute  of  frauds, 
requiring  such  contract  to  be  in  writing. 
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Appeal  from  Circuit  Court,  Washington 
County;  A.  McC.  Kimbrough,  Judge. 

Action  by  V.  H.  Turner  against  the  Plant- 
ers' Lumber  Company.  From  a  judgment 
for  defendant,  entered  upon  the  sustaining 
of  a  demurrer  to  the  declaration,  plaintiff 
appeals.    Reversed  and  remanded. 

This  Is  an  appeal  from  a  Judgment  of  the 
circuit  court,  entered  for  defendant  after 
plaintiff  had  declined  to  plead  further;  a 
demurrer  to  his  amended  declaration  having 
been  sustained  by  the  court  Appellant,  Tur- 
ner, had  a  written  contract  with  one  Thomp- 
son to  purchase  all  the  standing  timber  on 
land  owned  by  Turner,  containing  about  260 
acres,  and  was  allowed  until  January  1,  1905, 
to  remove  the  same.  In  the  fall  of  1904  ap- 
pellant entered  Into  a  verbal  contract  with 
the  Planters*  Lumber  Company,  whereby  he 
contracted  to  sell  all  of  the  timber  from  said 
land,  to  be  cut  into  logs  and  delivered  by 
the  vendor  to  the  vendee  at  the  railroad  sta- 
tion designated ;  the  Planters'  Lumber  Com- 
pany having  known  of  the  contract  between 
Turner  and  Thompson  and  of  the  time  limit 
for  the  removal  of  the  timber.  After  part 
of  the  timber  was  cut  and  delivered  by  the 
vendor  to  the  vendee  In  accordance  with  their 
contract,  the  vendee,  the  Planters'  Lumber 
Company,  refused  to  take  the  balance  of  the 
timber.  Suit  was  brought  to  recover  a  bal- 
ance due  for  logs  already  delivered  and  for 
damages  for  breach  of  the  contract  The 
defendant  demurred  on  the  ground  that  the 
contract  sued  on  falls  within  the  statute  of 
frauds,  for  the  reason  that  it  is  an  oral  con- 
tract and  seeks  to  convey  an  Interest  in  land, 
and  is  therefore  void.  The  court  sustained 
the  demurrer,  and  plaintiff  appeals. 

Hugh  C.  Watson  and  Anderson  ft  Voilor, 
for  appellant   Percy  ft  Moody,  for  appellee. 

WHITFIELD,  C.  J.  The  verbal  contract 
in  this  case  between  V.  H.  Turner,  appel- 
lant and  the  Planters'  Lumber  Company,  ap- 
pellee, was  not  a  contract  for  the  purchase  of 
standing  timber,  but,  manifestly,  a  contract 
for  the  sale  of  logs— personal  property.  The 
amended  declaration  avers  that  Turner  made 
a  contract  with  J.  W.  Thompson,  whereby 
Thompson  sold  the  plaintiff,  for  a  cash  con- 
sideration duly  paid,  all  the  standing  timber 
on  a  certain  tract  of  land,  containing  about 
250  acres;  said  timber  to  be  removed  from 
said  land  by  the  1st  of  January,  1905.  The 
said  amended  declaration  then  proceeds  to 
aver  the  contract  In  question  between  Tur- 
ner and  the  Planters'  Lumber  Company.  It 
avers,  in  the  first  place,  that  the  appellee 
had  full  knowledge  of  all  the  terms  and  pro- 
visions of  the  contract  between  Turner  and 
Thompson,  and  that  with  that  full  knowl- 
edge, thereafter,  on  the  1st  day  of  Septem- 
ber, 1904,  the  appellee  made  a  verbal  con- 
tract with  appellant,  whereby  the  appellee 
agreed  to  purchase  from  the  appellant  all 
the  logs  on  said  Thompson's  tract  of  land, 
"to  be  cut  Into  logs  and  delivered  by  plaintiff 


[Turner]  at  the  siding  on  the  Southern  Rail- 
way at  or  near  Dunleith,  Miss.,  in  said  coun- 
ty, to  be  loaded  either  by  plaintiff  [Turner] 
on  the  cars  at  said  Dunleith,  or  by  defend- 
ant at  plaintiff's  cost.  *  •  *  Said  logs  to 
be  transported  over  said  road  at  defendant's 
cost  to  its  mill  and  sawed  Into  lumber,  for 
which  defendant  agreed  to  pay  plaintiff  at 
the  rates  following,  to  wit :  $16  per  thousand 
for  No.  1  white  oak;  $11  per  thousand  for 
No.  2  white  oak ;  $9  per  thousand  for  No.  2 
common  white  oak;  $12  per  thousand  for 
No.  1  red  oak;  $9  per  thousand  for  No.  2 
red  oak ;  $7  per  thousand  for  No.  2  common 
red  oak;  $16  per  thousand  for  No.  1  ash; 
$11  per  thousand  for  No.  2  ash ;  $9  per  thou- 
sand for  common  ash;  $6.50  per  thousand 
for  No.  1  gum;  $5  per  thousand  for  No.  2 
gum." 

This  is  a  contract  between  the  appellant 
and  the  appellee,  not  about  timber  standing, 
but  about  logs  cut  and  delivered  at  a  particu- 
lar point  Dunleith,  to  be  transported  to  the 
appellee's  mill,  for  which  logs  various  prices 
are  to  be  paid,  according  to  the  quality  of  the 
logs  as  set  out  in  the  quotation  just  made 
from  the  amended  declaration.  Most  obvi- 
ously, this  is  nothing  but  a  contract  about 
personal  property — logs — after  they  are  cut 
-and  delivered  at  the  place  named,  and  this  is 
the  manifest  construction  put  upon  the  con- 
tract by  the  parties  to  the  contract  which  is 
quite  important  Ganong  ft  Chenoweth  v. 
Brown,  88  Miss.  53,  40  South.  556,  117  Am. 
St  Rep.  731.  This  contract  required  the 
timber  to  be  converted  into  logs,  hauled  to 
Dunleith,  and  shipped  to  the  vendee.  The 
freight  rate  was  stipulated  for  In  the  con- 
tract and  the  price  of  the  logs,  according 
to  the  different  kinds  of  trees,  also  graduated 
by  a  schedule.  The  Supreme  Court  of  Teu- 
nessee  announced  this  doctrine  In  the  case 
of  N.  Y.  ft  E.  T.  Iron  Co.  v.  Greene  County, 
58  Term.  (11  Heisk.)  434,  and  Tennessee 
holds,  as  this  state  does,  that  a  contract  for 
the  sale  of  standing  timber  must  be  in  writ- 
ing. See  28  Am.  ft  Eng.  Ency.  of  Law,  p.  540, 
541;  Knox  v.  Haralson,  2  Tenn.  Ch.  232. 
The  contract  construed  In  the  case  of  N.  Y. 
ft  B.  T.  Iron  Co.  v.  Greene  County  was  as 
follows:  "The  said  Keliey  hereby  sells  to 
the  party  of  the  second  part  to  wit  the  said 
Talmadge,  all  the  timber  on  the  land  of  the 
said  Keliey,  except  the  choice  rail  trees  and 
large  pine  trees  suitable  for  making  timber, 
at  the  rate  of  10  cents  per  cord,  to  be  paid 
for  as  fast  as  used."  The  last  clause  of  this 
contract  was  also  held  by  the  court  to  show 
that  the  sale  was  not  of  standing  trees,  but 
of  wood  after  it  had  been  cut  into  cord  wood. 
That  case  is  not  nearly  so  strong  on  its  facts 
as  this  case  to  show  a  sale  of  personalty. 
The  correspondence  between  the  parties 
shows,  plainly,  that  they  understood  it  to  be 
a  sale  of  personalty. 

The  demurrer  to  the  amended  declaration  I 
Is  hereby  overruled,  and  the  case  reversed 
and  remanded. 
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NEW  YORK  LIFE  INS.  CO.  v.  McINTOSH. 

(No.  13,12a) 
(Supreme  Court  of  Mississippi.  May  18,  1908.) 

Appeal—Second  Appeal— Law  of  the  Case. 

A  decision  on  appeal,  whether  right  or 
wrong,  is  the  law  of  the  case  on  a  subsequent 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4358.] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Chancellor. 

Bill  by  Mary  Mcintosh  against  the  New 
York  Life  Insurance  Company.  Decree  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

James  H.  Mcintosh,  Rice  &  Montgomery, 
and  Ford,  White  &  Ford,  for  appellant.  W. 
R-  Harper,  for  appellee. 

CALHOON,  J.  This  is  the  third  time  this 
case  has  been  here.  It  was  distinctly  held  In 
its  second  appearance  In  this  court  (41  South. 
381)  that  the  state  of  facts  shown  on  this  last 
appeal  would  constitute  an  estoppel  as  against 
the  Insurance  company.  Whether  that  de- 
cision was  right  or  wrong,  and  we  think  it 
was  right,  it  is  the  law  of  this  case. 

Affirmed. 


ADAMS,  State  Revenue  Agent,  v.  WINONA 

COTTON  MILLS.    (No.  13,183.) 
{Supreme  Court  of  Mississippi.  May  18,  1908.) 

L  Taxation  —  Exemptions  —  Statutes  — 
Retrospective  Operation. 

Acts  1900,  p.  50,  c.  48,  8  1.  providing  that 
all  factories  of  certain  kinds  named,  then  in 
course  of  establishment  or  which  should  there- 
after be  established,  should  be  exempt  from  all 
taxation  for  five  years,  was  not  retrospective 
with  respect  to  its  application  to  a  cotton  mills 
company  which  was  chartered  on  February  1, 
1900,  and  whose  mills  were  in  process  of  con- 
struction on  March  6th  of  that  year,  when  the 
act  took  effect,  and  which  did  not  commence  op- 
erations until  August,  1901. 
2.  Same  —  Constitutional  and  Statutory 
Provisions — Application  . 

There  is  no  conflict  between  Const.  1890, 
§  182,  granting  10  years'  exemption  from  taxa- 
tion in  certain  cases,  which  expired  January  1, 
1900,  and  Acts  1900,  p.  50,  c.  48,  providing  a 
five-year  exemption  from  taxation  to  all  factories 
and  plants,  to  commence,  as  provided  by  section 
2.  from  the  date  of  charter  In  case  of  corpora- 
tions. 

Appeal  from  Circuit  Court,  Montgomery 
County;  J.  T.  Dunn,  Judge. 

Action  by  Wirt  Adams,  state  revenue 
agent,  against  the  Winona  Cotton  Mills. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

The  state  revenue  agent  brought  suit  to 
recover  back  taxes  of  the  defendant  for  the 
years  1901,  1902,  1903,  1904,  and  1905.  The 
defendant  claims  exemption  under  chapter 
48,  p.  50,  of  the  Acts  of  1900,  approved  March 
O.  1900,  which  plaintiff  alleges  Is  unconstitu- 
tional. Said  act  provides  that  all  factories 
therein  enumerated  (including  cotton  mills), 
which  were  then  In  the  course  of  establish- 
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ment  or  which  should  thereafter  be  estab- 
lished In  this  state  before  the  1st  day  of 
January,  1910,  should  be  exempt  from  all 
state,  county,  and  levee  taxation  for  a  pe- 
riod of  five  years.  The  facts  are  In  sub- 
stance as  follows:  The  Winona  Cotton  Mills, 
a  corporation  chartered  February  21,  1900, 
commenced  construction  November,  1900,  and 
was  in  the  course  of  construction  until  Au- 
gust, 1901.  May  21,  1901,  exemption  from 
taxation  was  legally  applied  for  and  granted, 
exempting  said  factory  from  taxation  for  a 
period  of  five  years;  that  is,  for  the  years 
1901,  1902,  1903,  1904,  and  1905.  Said  fac- 
tory was  assessed  for  the  first  time  for  the 
year  1906.  The  court  held  that  chapter  48 
of  the  Acts  of  1900  was  constitutional,  and 
dismissed  the  suit,  and  plaintiff  appeals. 

M.  B.  Grace,  for  appellant.  McLean  & 
Rowe,  for  appellee. 

WHITFIELD,  C.  J.  The  only  thing  in- 
volved in  this  decision  for  our  consideration 
is  the  constitutionality  of  chapter  48,  p.  50, 
Acts  1900.  We  do  not  think  that  act  is  re- 
trospective with  respect  to  this  appellee. 
Section  1  of  that  act  expressly  provides  that 
"all  factories  or  plants,  of  the  kind  here- 
inafter named,  which  are  now  in  course  of 
establishment  or  which  shall  hereafter  be 
established,"  etc.  The  act  expressly  refers 
to  factories  now  in  course  of  establishment; 
that  is  to  say,  on  March  6,  1900,  the  date 
of  the  passage  of  the  act  This  corporation 
was  chartered  on  February  1,  1900,  and  was 
In  process  of  construction  when  this  act  was 
passed.  The  agreed  statement  of  facts  shows 
that  it  was  in  process  of  construction  until 
August,  1901,  when  the  operation  of  the  fac- 
tory was  commenced. 

The  second  section  of  the  act  expressly 
provides  that  any  exemption  under  it  shall 
commence  from  the  date  of  the  charter,  If 
a  corporation,  and  that  is  all  that  is  claim- 
ed in  this  case.  There  is  no  want  of  har- 
mony between  section  182  of  the  Constitution 
of  1890,  which  is  In  full  force,  and  the  con- 
stitutional ordinance,  which  granted  10 
years'  exemption  in  certain  cases,  which  ex- 
pired on  January  1,  1900.  There  is  no  merit 
in  any  of  the  contentions  of  the  appellant. 

The  act  of  1900,  above  referred  to,  is  con- 
stitutional, and  the  Judgment  is  affirmed. 


HOWZB  v.  WHITEHEAD.    (No.  18,270.) 

(Supreme  Court  of  Mississippi.   May  18,  1908.) 

1.  Party  Walls— Contribution  to  Expense 
— Right  to  Enforce. 

Plaintiffs  and  defendant's  grantors  owned 
adjoining  lots,  and  plaintiffs  grantor  in  build- 
ing used  defendant's  grantor's  south  wall  and 
erected  a  direct  extension  of  such  wall.  Later 
defendant's  grantor  lengthened  his  building,  uh- 
ing  the  extended  wall.  A  large  part  of  the  wall 
having  fallen  in  a  fire  which  destroyed  defend- 
ant's building,  plaintiff  rebuilt  it,  and  defendant 
afterwards  used  it  in  rebuilding,  but  refused 
to  pay  any  part  of  the  cost  of  repairing  the  wall. 
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at  first  on  the  sole  ground  that  he  did  not  then 
desire  to  rebuild  and  did  not  know  when  he 
would,  not  intimating  any  right  to  join  the  wall 
without  payment.  Held,  that  defendant  is  liable 
to  plaintiff  for  contribution  to  the  expense  of 
the  repair. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Parly  Walla,  §§  82,  36\] 

2.  Principal  and  Agent— Agent's  Authob- 
itt— Necessity  for  Showing. 

Defendant,  having  relied  on  an  agreement 
with  plaintiffs  alleged  agent,  was  bound  to 
show  the  agent's  authority  to  make  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  S  891.] 

8.  Same — Evidence — Sufficiency. 

That  one  collected  rents  for  plaintiff  is  in- 
sufficient to  show  his  authority  to  relieve  de- 
fendant from  contributing  to  the  expense  of  re- 
building a  party  wall. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  S  425.] 

Appeal  from  Circuit  Court  Montgomery 
County;  J.  T.  Dunn,  Judge. 

Action  by  Mrs.  E.  S.  Howze  against  T.  J. 
Whitehead,  Jr.  From  a  judgment  for  de- 
fendant Plaintiff  appeals.  Reversed  and  re- 
manded. 

Appellant  filed  her  declaration,  alleging 
that  she  was  the  owner  of  a  certain  store 
building  In  the  town  of  Winona,  which  had 
been  erected  in  1868  by  one  Devlin,  and 
which  was  120  feet  In  length.  This  store- 
house was  just  south  of  and  adjoining  an- 
other brick  storehouse  built  by  one  Moore, 
which  was  80  feet  in  length.  In  the  con- 
struction of  the  Devlin  house,  the  south  wall 
of  the  Moore  house  was  used  as  the  north 
wall  as  far  as  it  extended,  80  feet  and  for 
the  other  40  feet  Devlin  erected  a  new  wall 
on  the  line  of  the  south  wall  of  the  Moore 
building.  Afterwards  the  Moore  house  was 
lengthened,  and  this  additional  40  feet  of 
new  wall  was  used  in  the  construction  of  the 
addition.  Whitehead  became  the  owner  of 
the  Moore  building,  and  appellant,  Mrs. 
Howze,  became  the  owner  of  the  Devlin 
building.  In  1902  fire  destroyed  the  Moore 
building,  a  large  part  of  the  south  wall  fall- 
ing. Appellant  rebuilt  this  wall,  appellee 
declining  to  pay  a  pro  rata  of  the  cost  of 
same;  but  afterwards  appellee  used  said 
wall  in  rebuilding  his  storehouse  without  pay- 
ing or  offering  to  pay  his  pro  rata,  and  over 
appellant's  protest  Mrs.  Howze  brought  suit 
for  the  recovery  of  one-half  the  expense  of 
the  party  wall.  The  defense  set  up  by  White- 
head Is  that  an  agreement  was  entered  into 
between  him  and  one  Acee,  the  agent  of  ap- 
pellant, that  Inasmuch  as  the  wall  was  built 
beyond  the  dividing  line  between  the  proper- 
ty of  appellee  and  appellant,  and  was  erected 
entirely  on  appellee's  land,  appellant  should 
build  the  wall  and  allow  appellee  the  use  of 
same  as  a  party  wall.  Acee  was  dead  at  the 
time  of  the  filing  of  the  suit,  and  Mrs.  Howze 
denies  authorizing  him  to  enter  into  any  such 
agreement  and  denies  any  knowledge  of  his 
having  done  so. 


McClurg,  Gardner  &  Whittington  and  E. 
D.  Stone,  for  appellant  McLean  &  Rowe, 
for  appellee. 

CALHOON,  J.  We  are  unable  to  see  in 
the  record  any  valid  reason  why  Mr.  White- 
bead  is  not  liable  at  law  for  contribution  to 
the  expense  of  the  erection  by  Mrs.  Howze 
of  a  party  wall.  Mr.  Whitehead  joined  to 
that  party  wall,  having  previously  declined 
contribution  on  the  sole  ground  that  he  did 
not  then  desire  to  rebuild  and  did  not  know 
when  he  might  so  desire,  making  no  intima- 
tion of  any  right  in  him  to  join  to  the  wall. 
This  wall  had  been  120  feet  long.  The  Moore 
property  adjoined  one  side  of  it  for  40  feet 
This  condition  of  things  had  been  in  exist- 
ence for  a  great  number  of  years.  Thhj  40 
feet  of  property  was  destroyed  by  fire  and 
Mrs.  Howze  reconstructed  that  40  feet  which 
joined  her  property  and  Mr.  Whitehead's,  be- 
ing the  Moore  lot.  Subsequently  Mr.  White- 
head used  that  party  wall  for  his  own  pur- 
pose when  he  concluded  to  rebuild  on  his 
40  feet,  and,  having  done  so,  he  was  liable 
to  contribution  toward  the  cost  of  that  wall. 

After  divers  pleas  there  was,  at  the  very 
trial  Itself,  a  plea  to  the  effect  that  there  had 
been  a  written  agreement  between  Mrs. 
Howze,  through  her  agent  one  Acee,  and 
Whitehead,  thut  If  he  permitted  the  erection 
of  that  wall  on  the  spot  where  it  had  stood 
for  so  many  years  he  should  not  be  called  on 
for  contribution.  In  reference  to  this  It  Is 
only  necessary  to  say  that  there  Is  no  proof 
In  this  record  which  is  at  all  sufficient  in  law 
that  such  agreement  was  ever  entered  Into 
by  Mrs.  Howze,  or  by  her  authorization.  In 
point  of  fact  it  is  shown  that  Capt  Acee. 
now  .  dead,  who  is  alleged  to  have  been  the 
agent  of  Mrs.  Howze,  was  not  in  the  state 
when  the  agreement  was  said  to  have  been 
entered  into.  The  agreement  could  only  be 
established  by  showing  authority  from  Mrs. 
Howze  to  Mr.  Acee  to  make  It  It  surely 
could  not  be  presumed  that  he  had  any  power 
from  her  in  reference  to  real  estate  transac- 
tions because  he  had  been  collecting  rents 
for  her  from  the  tenants  of  houses  under 
lease.  Mrs.  Howze  specifically  denies  any 
such  authority  to  Mr.  Acee. 

Whatever  hardship  may  be  entailed  by  the 
result  In  this  case,  we  are  satisfied  that  un- 
der the  law  this  should  be  reversed  and  re- 
manded. 


W.  A.  POSEY  &  CO.  v.  WEST  CONST.  CO. 

(No.  18,169.) 
(Supreme  Court  of  Mississippi.   May  18,  190S.V 

1.  Set-Off  and  Counterclaim— Natch  of 
Action— Parties. 

Where,  after  a  contract  with  P.  for  the 
sale  and  delivery  of  gravel  to  defendant  had  boeu 
partially  performed,  P.  formed  a  partnership 
which  attempted,  but  failed,  to  complete  per- 
formance, and  the  firm  abandoned  an  action  on 
the  contract  for  the  balance  due  and  sued  to  re- 
cover for  material  sold  to  and  received  by  de- 
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fendant,  such  material  having  been  delivered 
pursuant  to  the  contract,  defendant  could  recoup 
its  damages  for  the  nonperformance  of  the  con- 
tract as  provided  for  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §  98.] 

2.  Partn ebsti i p  —  Formation  —  Notice  to 
Third  Person. 

In  an  action  by  a  firm  for  material  sold 
and  delivered  under  a  contract  between  a  de- 
fendant and  one  of  the  partners  before  formation 
of  the  firm,  evidence  held  insufficient  to  charge 
defendant  with  notice,  of  the  formation  of  the 
firm,  or  that  ail  deliveries  made  thereafter  were 
not  intended  to  have  been  made  under  the  con- 
tract. 

Appeal  from  Circuit  Court,  Perry  County; 
W.  H.  Cook,  Judge. 

Action  by  W.  A.  Posey  &  Co.  against  the 
West  Construction  Company  to  recover  $444.- 
50  as  an  alleged  balance  on  a  contract  for  the 
sale  of  sand  and  gravel,  in  which  defendant 
pleaded  damages  amounting  to  $462.92  by 
way  of  recoupment,  alleged  to  have  been  sus- 
tained by  plaintiff's  failure  to  deliver  suffi- 
cient gravel  according  to  contract,  by  reason 
of  which  defendant  was  compelled  to  pur- 
chase at  an  advanced  price  and  thereby  sus- 
tain loss  by  delay,  etc.  The  court  peremptori- 
ly directed  the  Jury  to  find  for  defendant,  and 
plaintiffs  appeal.  Affirmed. 

K.  Mclnnls  and  Stone  Deavours,  for  appel- 
lants.   Sullivan  &  Talley,  for  appellee. 

CALHOON,  J.  By  a  written  contract,  be- 
tween W.  A-  Posey  alone  and  the  West  Con- 
struction Company,  Posey  bound  himself  to 
furnish  gravel  and  sand  enough,  and  as  want- 
ed, to  keep  up  certain  work  which  was  being 
done  by  the  company.  In  that  contract  it  is 
provided  that,  if  Posey  did  not  deliver  the 
material,  and  enough  of  It,  to  keep  up  the 
work  without  delay,  the  company  should  have 
the  right  to  purchase  the  material  elsewhere, 
Posey  to  pay  the  difference  in  price;  and 
Posey  also  therein  agreed  to  reimburse  loss 
to  the  company  caused  by  loss  of  time  in  fail- 
ure to  deliver.  This  contract  was  put  In  op- 
eration September  10  or  11,  1906,  and  Posey 
accordingly  began  to  deliver  on  September 
11th  of  that  year,  and  fully  carried  out  his 
contract  during  the  months  of  September,  Oc- 
tober, and  until  November  20th,  and  was 
duly  and  promptly  paid  for  his  material. 

Pending  the  execution  of  this  contract,  on 
October  15,  1908,  Posey  took  as  a  partner  in 
his  sand  and  gravel  business  Mr.  A.  K.  Mc- 
lnnls, and  the  firm  name  was  W.  A.  Posey 
&  Co.  The  partnership  continued  the  de- 
livery as  if  it  were  under  that  contract  in 
Identically  the  same  way,  and  the  delivery  of 
the  stuff  after  the  partnership  was  made  iden- 
tically as  before,  and  the  bills,  in  the  name 
of  W.  A.  Posey  alone,  were  presented  as  be- 
fore by  W.  A.  Posey,  and  the  company  paid 
them  as  before  by  checks  payable  to  W.  A. 
Posey  as  an  individual.  There  is  nothing  in 
this  record  to  show  any  purpose,  after  Mcln- 
nls formed  the  partnership  with  Posey,  to 
deliver  otherwise  than  under  that  contract. 


except,  as  is  said,  the  company  received  a  let- 
ter, dated  November  20,  1906,  signed  "W.  A. 
Posey  &  Co."  In  their  answer  to  this  letter 
they,  addressed  W.  A  Posey  individually. 
All  demands  for  payments  were  made  by  W. 
A.  Posey  alone.  His  bill  against  them  of 
December  11.  1906,  was  made  out  as  a  debt 
due  to  him,  W.  A.  Posey.  All  accounts  were 
made  out  against  him  alone,  and  all  receipts 
for  money  were  signed  by  him  alone.  There 
is  no  incident  of  any  violation  of  the  contract 
made  with  Posey  until  after  Mclnnls  became 
his  partner.  Subsequently,  and  during  that 
partnership,  there  were  many  failures  to  com- 
ply with  the  written  contract;  and  it  is  not 
seriously  debatable  that  the  damages  to  the 
company,  distinctly  provided  for  in  the  con- 
tract, exceeded  the  amount  sued  for  in  this 
action. 

On  February  4,  1907,  a  declaration  was  filed 
against  the  West  Construction  Company  by 
W.  A.  Posey  &  Co.  This  declaration  was 
filed  on  the  basis  of  that  contract,  which  is 
made  a  part  of  that  declaration  and  set  out 
as  an  exhibit  to  it  Seeing  that  the  firm 
could  not  get  along  In  an  action  based  on  that 
contract  with  the  Individual,  W.  A.  Posey,  it 
was  abandoned,  and  finally  the  action  is  bas- 
ed entirely  on  the  delivery  of  the  stuff  to  the 
company  and  the  receipt  of  it  by  the  company, 
by  which  the  company  became  liable.  It  is 
nowhere  pretended  in  this  record  that  the 
sand  and  gravel  were  not  delivered  pursuant 
to  that  contract,  and  so  we  hold  that  the 
company  had  a  right  to  do  as  it  did  do — set 
up  by  way  of  recoupment  their  damages  for 
the  nonperformance  of  the  contract  In  our 
view  it  is  immaterial  whether  the  construc- 
tion company  was  or  was  not  informed  of  the 
Introduction  of  Mclnnls  into  the  business  as 
a  partner  with  Posey.  But,  even  if  that  no- 
tice was  given  and  could  be  availed  of,  we 
hold  that  on  this  record  no  such  notice  was 
properly  given.  If,  on  the  formation  of  the 
partnership,  it  was  the  purpose  to  annul  that 
contract,  or  to  make  another,  It  was  incum- 
bent on  Mr.  Mclnnls  to  so  state,  or  to  change 
the  mode  and  manner  of  the  delivery,  pay- 
ment and  receipts.  But  In  fact  there  appears 
no  Information  to  the  company  of  the  partner- 
ship, except  on  page  49  of  the  record,  where 
Mr.  Mclnnls  testifies  that  Posey  had  already 
sold  the  construction  company  sand  and  grav- 
el, "and  was  selling  them  sand  and  gravel 
right  ahead."  And  then  this  question  was 
asked  him :  "Q.  You  never  did  see  the  West 
Construction  Company  about  how  much  they 
were  taking,  or  anything  of  the  kind?  A.  I 
went  to  see  Mr.  Coperhaver  shortly  after  we 
went  into  partnership.  I  told  him  that  I  had 
bought  an  interest  with  Mr.  Posey,  as  he  was 
cutting  the  loads,  and  I  could  not  afford  to 
let  him  do  that,  and  unless  he  would  give  me 
a  full  yard  for  a  load  I  would  stop  deliver- 
ing." On  page  55  of  the  record  this  appears: 
"Q.  Didn't  you  intimate  to  the  jury  a  while 
ago  that  you  had  letters  addressed  to  you  by 
|  the  West  Construction  Company  addressed  to 
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W.  A.  Posey  &  Col  A.  I  think  possibly  there 
might  be  some  around  here  somewhere.  Q. 
Will  yon  produce  one  of  them  for  the  In- 
formation of  the  court  and  jury?"  At  this 
point  one  of  the  counsel  for  the  plaintiffs 
said:  "Here's  one."  Then,  to  the  question, 
"Have  you  any  others?"  the  answer  was, 
"That's  enough,  ain't  itr  But  that  letter  is 
not  in  the  record,  and  from  this  testimony  and 
the  connection  in  which  it  appears,  it  seems 
to  us  to  be  diverso  intuitu ;  the  point  not  be- 
ing as  to  whether  there  was  any  intimation 
to  the  company  that  there  should  be  any 
change  whatever  in  the  contract  under  which, 
very  manifestly,  the  sand  and  gravel  were 
being  delivered  all  the  time. 

The  court  below  gave  a  peremptory  In- 
struction to  find  for  the  defendant,  and  we 
think  the  instruction  entirely  proper  on  this 
record. 

Affirmed. 


DONNELLY  et  al.  v.  SCARBOROUGH  et  al. 

(No.  13,365.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 
Appeal  — Disposition  of  Cause  —  Affibm- 

ANCE. 

Where,  pending  appeal  from  an  order  refus- 
ing a  writ  of  mandamus  directing  the  canvass  of 
the  election  returns  on  the  question  of  the  divi- 
sion of  H.  county  into  two  court  districts,  as 
authorized  by  Acts  1906.  p.  185.  c.  167,  such  act 
was  repealed  by  Acts  1908,  c.  214,  there  existed 
no  further  basis  for  the  writ,  and  the  order  will 
be  affirmed,  without  reference  to  the  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §  4402.] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

Petition  by  G.  T.  Donnelly  and  others 
against  John  Scarborough  and  others,  as  mem- 
bers of  the  board  of  supervisors  of  Harrison 
county,  for'a  writ  of  mandamus  requiring  de- 
fendants to  meet  and  canvass  the  returns  of 
an  election  held  on  the  question  of  the  divi- 
sion of  such  county  Into  two  court  districts. 
The  court  denied  the  petition,  from  which 
order  petitioners  appealed,  pending  which  ap- 
peal the  Legislature,  by  Acts  1908,  c.  214,  re- 
pealed Acts  1906,  p.  185,  c.  167,  under  which 
the  election  was  held.  Affirmed. 

See  McHenry  v.  State  (Miss.)  44  South.  831, 
and  Native  Lumber  Co.  v.  Board  of  Super- 
visors, 89  Miss.  171,  42  South.  665. 

Alexander  ft  Alexander  and  E.  M.  Barber, 
for  appellants.  Ford,  White  ft  Ford,  W.  G. 
Evans,  and  McWillie  ft  Thompson,  for  appel- 
lees. 

MAYES,  J.  By  chapter  214  of  the  Acts  of 
1908,  chapter  167,  p.  185,  of  the  Acts  of  1906, 
providing  for  the  division  of  Harrison  county 
Into  two  circuit  and  chancery  court  districts, 
is  repealed.  The  district  authorized  by  the 
act  of  1906  to  be  created  never  had  any  but 
a  potential  existence,  and  it  was  perfectly 
within  the  power  of  the  Legislature  to  re- 
peal the  act  at  the  time  it  did;  and  section 


260  of  the  Constitution  of  1890  was  In  no  way 
violated.  This  being  the  case,  there  is  now 
nothing  presented  bf  this  record  for  us  to 
consider,  as  its  base  has  been  withdrawn. 
For  the  reasons  indicated  in  this  opinion,  we 
approve  only  the  result  reached  by  the  court 
below. 

The  case  is  therefore  affirmed. 


MAGRUDER      CUMBERLAND  TELE- 
PHONE ft  TELEGRAPH  CO. 
(No.  12,901.) 
(Supreme  Court  of  Mississippi.   May  25,  1908.) 
Payment  —  Place  fob  Payment  —  Duty  of 
Debtob  to  Seek  Cbedftob. 

Where  a  telephone  company,  which  had 
been  in  the  habit  of  presenting  bills  through  a 
collector,  abandoned  such  custom,  giving  due 
notice  thereof,  it  was  entitled  to  require  sub- 
scribers to  pay  their  bills  at  the  company's  of- 
fice. 

Appeal  from  Circuit  Court,  Hinds  County; 
D.  M.  Miller,  Judge. 

Avtion  by  J.  H.  Magruder  against  the 
Cumberland  Telephone  ft  Telegraph  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Robert  Lowry,  for  appellant  Harris, 
Powell  ft  Willing,  for  appellee. 

CALHOON,  J.  This  Is  an  action  for  dam- 
ages by  appellant  against  appellee  because 
he  was  cut  off  from  telephone  connection  in 
the  month  of  May,  and  again  in  the  month  of 
August.  The  averment  is  that  appellant  had 
paid  every  bill  presented  to  him  punctually 
and  promptly  for  some  years.  He  had  paid, 
though,  on  presentment  to  him  at  his  office. 
It  appears,  however,  that  in  the  instances 
where  the  telephone  service  was  cut  off  the 
appellant,  In  common  with  all'  subscribers 
to  that  service  in  the  city  of  Jackson,  had 
received  previously  a  notice  that  the  com- 
pany would,  from  and  after  a  certain  date, 
cease  to  present  telephone  bills  through  a 
collector,  but  require  them  to  be  paid  at  its 
office.  The  appellant  received  the  notice,  but 
had  the  idea  that,  as  a  matter  of  right,  they 
should  be  presented  for  payment  at  his  office, 
and  this  litigation  is  in  the  utmost  good 
faith  to  obtain  a  solution  of  that  question. 

We  think  it  thoroughly  well  settled  for 
centuries  that  he  who  owes  must  find  the 
creditor  and  pay  him.  Certainly  this  is  true, 
if  the  creditor  is  in  the  same  state.  He  must 
do  this  in  person,  or  by  agent,  or  by  check 
at  the  risk  of  the  debtor.  22  Ency.  (New 
Series)  533,  and  authorities  cited  to  note  5 
from  England  and  America,  covering  11 
states  of  the  Union.  This  rule  is  without 
dissent  anywhere,  and  includes  merchants, 
lawyers,  doctors,  landlords,  express  com- 
panies, railroad  companies,  telephone  and 
telegraph  companies,  and  all  the  trades.  It 
applies  to  all  commercial  paper  not  payable 
on  demand  or  for  protest  to  bind  parties 
secondarily  liable.   The  reverse  would  crip- 
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pie  commerce.  If  there  had  been  a  habit  of 
presenting  bills  through  a  collector,  such  a 
habit  Is  ex  gratia,  and  may  be  abandoned 
at  will  on  proper  notice.  In  the  case  before 
us  notice  was  given,  the  custom  of  presenta- 
tion by  collectors  was  abandoned,  and  the 
company  had  the  right,  subsequently,  to  pay- 
ment at  its  own  office.  This  being  our  view 
of  the  law,  it  is  wholly  unnecessary  to  go 
into  the  Question  of  the  rulings  on  admis- 
sibility of  testimony,  because,  if  this  view  be 
right,  it  is  immaterial  as  to  what  was  the 
damage  suffered,  being  not  recoverable,  and 
in  the  matter  of  discrimination  it  is  suffi- 
cient to  say  that  that  is  not  within  the  scope 
of  this  particular  proceeding,  and,  besides, 
there  is  no  sufficient  evidence  of  discrimina- 
tion to  be  found  in  this  record. 
Affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  PAYNE. 
(No.  12,976.) 
(Supreme  Court  of  Mississippi.  May  18,  1908.) 

Specific  Performance— Adequacy  or  Rem- 
edy at  Law. 

A  provision  of  a  deed  to  a  railroad  of  right 
of  way  through  a  farm  that  the  railroad  will 
from  year  to  year  give  the  grantor  sufficient 
ditch  to  perfectly  drain  all  his  land  and  what- 
ever crossings  he  needs  will  not  be  specifically 
performed;  the  remedy  at  law  being  adequate, 
and  such  superintendence  of  ditching  farms  and 
erecting  crossings  not  being  within  the  province 
of  equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  §§  5-8.] 

Appeal  from  Chancery  Court,  Yazoo  Coun- 
ty; G.  G.  Lyell,  Chancellor. 

Suit  by  Mathew  R.  Payne  against  the  Ya- 
zoo &  Mississippi  Valley  Railroad  Company. 
From  the  decree,  defendant  appeals,  and 
complainant  takes  a  cross-appeal.  Affirmed 
on  cross-appeal;  reversed  on  direct  appeal. 

Mayes  &  Longstreet,  for  appellant.  Thur- 
ston H.  Allen,  for  appellee. 

WHITFIELD,  C.  J.  The  appellee  execut- 
ed to  the  appellant  the  following  deed:  "In 
consideration  of  the  sum  of  one  dollar  to  me 
in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  and  of  the  benefits  that  will 
accrue  to  me  by  the  reason  of  the  construc- 
tion of  the  Yazoo  &  Miss.  Valley  Railroad 
through  my  lands,  I  hereby  bargain,  sell,  con- 
vey, and  warrant  to  the  Yazoo  &  Miss.  Val- 
ley R.  R  Co.,  its  successors  and  assigns,  the 
following  described  lands  and  property,  situ- 
ated in  Yazoo  county,  state  of  Miss.,  to  wit: 
A  strip  of  land  in  sections  20,  28,  29,  33,  and 
34,  township  18  north,  range  2  west,  11,550 
feet  in  length,  more  or  .less,  and  more  fully 
described  as  follows:  150  feet  in  width  (be- 
ing 75  feet  on  each  side  of  the  located  line 
of  said  railroad  as  now  located  through  said 
sections)  from  Yazoo  river  to  station  180  of 
said  located  line;  120  feet  In  width. (being  60 
feet  on  each  side  of  the  center  or  located  line 
aforesaid)  from  said  station  180  to  station 


190  of  said  located  line;  also  100  feet  in 
width  (being  50  feet  on  each  side  aforesaid 
located  line)  from  said  station  190  to  about 
station  287x30  of  said  located  line  at  the 
point  of  intersection  of  said  located  line  with 
the  west  line  of  the  east  %  of  southwest 
%  of  said  section  20,  T.  13  N.,  R.  2  W.— all 
the  above-described  land  being  shown  on  the 
located  map  of  said  railroad  company  and 
containing  28.31  acres,  more  br  less.  In  con- 
sideration for  the  above  deed  the  said  rail- 
road company  agrees  from  year  to  year  to 
give  me  ditch  sufficient  to  perfectly  drain  all 
land  through  which  they  run;  also  crossings 
wherever  I  need  them.  Witness  my  signa- 
ture this  19th  day  of  July,  A.  D.  1900.  [Sign- 
ed] M.  R.  Payne."  The  only  material  part 
of  this  deed  for  our  consideration  is  the  last 
clause,  to  wit:  "In  consideration  for  the 
above  deed  the  said  railroad  company  agrees 
from  year  to  year  to  give  me  ditch  sufficient 
to  perfectly  drain  all  land  through  which 
they  run;  also  crossings  wherever  I  need 
them." 

This  is  a  bill  filed  by  the  appellee  against 
the  appellant,  based  upon  this  deed,  in  which 
appellee,  the  complainant,  sets  out,  first,  that 
the  true  consideration  for  the  said  deed  was, 
not  only  ditching  and  draining  and  mainte- 
nance of  farm  crossings,  but  also  the  erection 
of  a  depot  on  his  farm  and  the  removal  of  a 
cabin  back,  which  the  company  had  refused 
to  move,  and  the  erection  and  maintenance  of 
cattle  guards.  He  further  avers  in  his  bill 
that  his  land  was  well  ditched  and  thorough- 
ly drained  when  this  deed  was  made,  but  that 
the  railroad  company,  In  constructing  its 
railroad  over  his  land,  threw  up  a  fill  and  a 
dump  that  cut  off  the  passage  of  the  water 
through  the  ditches,  and  that  the  railroad 
company  had  left  borrow  pits  unopened,  pre- 
venting the  flow  of  the  water  to  its  natural 
channels,  thus  backing  the  overflow  waters 
on  his  plantations  and  rendering  a  large  num- 
ber of  acres  valueless  for  farm  purposes; 
and  he  further  avers  that  by  reason  of  this 
overflow  and  the  standing  of  stagnant  water 
during  a  greater  part  of  the  year  on  the 
lands  he  was  disabled  from  getting  tenants 
to  live  on  that  part  of  bis  farm,  and  thus  a 
nuisance  was  created,  endangering  the  health 
and  happiness  of  his  family  and  that  of  his 
tenants.  He  further  avers  that  the  railroad 
company  had  not  put  in  the  proper  farm 
crossings,  but  had  cut  off  and  obstructed  all 
of  bis  farm  roads  leading  from  one  portion 
of  the  farm  to  another,  being  in  number  four 
on  one  farm  and  three  on  another;  that  the 
railroad  company  had  only  constructed  one 
crossing  on  one  farm  and  two  on  the  other, 
and  that  this  had  caused  him  to  abandon  a 
large  part  of  farm  land  on  account  of  its  in- 
accessibility, and  had  cut  him  off  from  his 
wood  supplies.  He  further  avers  that  the 
railroad  company  had  wholly  failed  to  erect 
and  maintain  proper  cattle  guards,  and  that 
thereby  he  had  been  greatly  damaged.  The 
prayers  of  the  bill  were  as  follows:  First, 
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that  the  court  would  construe  the  deed  we 
have  set  out;  second,  that  the  court  would. 
If  necessary,  reform  the  deed  so  as  to  prop- 
erly express  the  real  consideration  as  set 
forth  In  the  bill;  third,  that  the  court  would 
appoint  a  competent  board  of  engineers  to  go 
upon  the  lands,  survey  the  same,  and  ascer- 
tain what  was  necessary  for  and  sufficient  to 
a  perfect  drainage  of  the  land,  ascertain  the 
number  of  crossings  on  the  two  farms  neces- 
sary for  the  proper  use  of  the  farms,  and 
make  report  thereof,  with  the  surveys  and 
the  estimates;  fourth,  that  the  court  would 
generally  enter  the  proper  decree  requiring 
the  railroad  company  to  specifically  perform 
and  carry  into  execution  the  provisions  of, 
the  said  deed  and  the  other  parts  of  the  con- 
tract, meaning,  of  course,  the  erection  of  the 
depot,  etc.;  fifth,  that  the  court  would  also 
decree  that  the  railroad  company  be  required 
to  construct  all  the  necessary  crossings; 
sixth,  that  the  railroad  company  be  required 
to  dig  such  ditches  as  were  sufficient  to  per- 
fectly drain  all  the  land;  seventh,  that  the 
court  require  the  railroad  company  to  re- 
move the  cabin  aforesaid  according  to  the 
alleged  oral  agreement;  eighth,  that  the 
court  require  the  railroad  company  to  con- 
struct the  depot  as  set  out  in  the  bill ;  ninth, 
that  the  cause  be  referred  to  the  proper  trib- 
unal to  ascertain  and  report  the  actual  'dam- 
age done  to  the  land  by  reason  of  the  tram- 
pling of  stock  let  in  through  the  failure  of  the 
railroad  company  to  properly  construct  suit- 
able cattle  guards,  and  to  that  end  that  an 
expert  agriculturist  be  appointed  to  make  an 
examination  and  report  to  the  court;  tenth, 
on  the  coming  In  of  the  reports  aforesaid  and 
the  evidence  to  be  produced,  the  court  make 
up  an  issue  of  fact  and  impanel  a  jury  to 
assess  damages;  eleventh,  that  on  such  trial 
by  the  jury  punitive  damages,  as  well  as  ac- 
tual damages,  should  be  assessed,  and  a  de- 
cree entered  therefor;  twelfth,  that  the  court 
would  fix  a  time  within  which  the  railroad 
company  should  comply  with  the  provisions 
of  the  court's  decree,  and  that  the  court 
would  decree,  further,  If  it  fails  to  do  so 
within  such  time,  that  It  (the  railroad  com- 
pany) be  perpetually  enjoined  from  operating 
said  railroad  over  the  lands  of  complainant; 
thirteenth,  If  complainant  be  mistaken  in  the 
relief  prayed  for,  then  that  the  deed  executed 
by  him  for  the  right  of  way  aforesaid  be 
wholly  canceled  and  held  for  naught:  and, 
fourteenth,  he  prayed  for  general  relief. 

To  this  bill  the  railroad  company  inter- 
posed the  following  demurrers:  First.  A 
general  demurrer,  alleging  (1)  want  of  equity; 
(2)  vagueness,  uncertainty,  and  contradlc- 
torlness  in  allegation;  (3)  no  reason  for  con- 
struing the  deed;  (4)  no  ground  for  reforma- 
tion shown;  (5)  no  ground  for  specific  per- 
formance; (6)  no  ground  shown  for  rescission; 
(7)  failure  to  show  that  defendant  had  created 
any  nuisance;  (8)  no  ground  for  recovery  of 
compensatory  damages ;  (9)  none  for  the  re- 
covery of  punitive  damages.    Second.  The 


railroad  company  Interposed  various  special 
demurrers.  The  first  special  demurrer  pro- 
ceeded upon  the  ground  that  there  was  no 
need  for  construction  of  the  deed,  and  the 
second  that  the  bill  showed  no  ground  for  the 
specific  performance  and  that  the  remedy  was 
complete  and  adequate  at  law.  The  third 
special  demurrer  proceeded  upon  the  ground 
that  there  were  no  allegations  warranting  ref- 
ormation of  the  deed.  The  fourth  special  de- 
murrer proceeded  upon  the  ground  that  the 
bill  showed  no  nuisance.  The  fifth  special 
demurrer  was  that  there  were  no  allegations 
to  support  a  rescission.  The  sixth  special 
demurrer  proceeded  upon  the  ground  that  ex- 
emplary damages  were  not  recoverable  la 
equity.  The  court  below  overruled  the  gen- 
eral demurrer,  and  overruled  all  the  special 
demurrers  except  those  three  special  demur- 
rers to  those  portions  of  the  bill  which  pray- 
ed for  rescission  of  the  contract,  which  charg- 
ed the  commission  of  a  nuisance,  and  which 
prayed  for  a  reformation  of  the  deed.  The 
railroad  company  appealed  from  the  decree 
of  the  chancellor  overruling  the  general  de- 
murrer and  overruling  the  special  demurrers 
named.  The  appellee  filed  an  appeal  from 
the  action  of  the  court  below  in  sustaining 
the  special  demurrer  as  to  the  commission  of 
a  nuisance  and  its  abatement  No  appea! 
was  prosecuted  by  the  appellee  for  the  action 
of  the  court  below  In  sustaining  the  special 
demurrers  to  those  portions  of  the  bill  pray- 
ing, for  a  rescission  of  the  contract  and  the 
reformation  of  the  deed,  and  those  two  spe- 
cial demurrers  and  the  action  of  the  court 
upon  them  are,  consequently,  not  before  Us 
for  consideration. 

Since  the  chancellor  sustained  the  special 
demurrer  to  those  allegations  in  the  bill  seek- 
ing for  a  reformation  of  the  deed,  and  since 
there  is  no  appeal  from  bis  decree  on  that 
special  demurrer,  there  is  nothing  before  us 
to  consider  with  respect  to  the  payer  for  a 
reformation.  The  chancellor  declined  to  re- 
form the  deed  by  inserting  these  other  agree- 
ments set  up  by  parol.  The  Idea  of  the  chan- 
cellor seems  to  have  been  that  the  appellee 
was  entitled  to  have  a  specific  performance  of 
the  Agreement  contained  In  the  deed  to  ditch 
and  drain  the  land  and  maintain  crossings, 
but  nothing  else.  The  chief  thing  presented 
by  the  bill  is  whether  or  not  the  appellee  was 
entitled  to  a  decree  for  specific  performance. 
We  do  not  think  he  was.  It  Is  not  a  case  for 
specific  performance.  The  remedy  of  the 
complainant  was  complete  and  adequate  at 
law,  so  far  as  the  erection  and  maintenance 
of  proper  farm  crossings  and  of  suitable  cat- 
tle guards  were  concerned,  and  bis  remedy 
was  also  complete  and  adequate  at  law  with 
respect  to  any  damages  which  he  might  have 
sustained  by  the  overflowing  of  his  lands  and 
the  obstruction  of  his  ditches  and  drains  and 
the  losses  he  sustained  in  his  crops  arising 
therefrom.  It  is  not  the  province  of  a  court 
of  equity  to  superintend  farming  or  the  ditch- 
ing of  plantations  or  the  erection  or  malnte- 
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nance  of  cattle  guards  or  farm  crossings. 
None  of  these  things  are  In  any  wise  suitable 
for  the  exercise  of  equity  jurisdiction.  There 
is  no  occasion  to  go  into  equity.  The  remedy 
at  law  is  all  that  can  be  desired. 

The  brief  of  the  learned  counsel  for  the  ap- 
pellee contains  a  number  of  cases  illustrating 
the  exercise  of  the  jurisdiction  of  equity  to 
decree  the  specific  performance  of  contracts, 
and,  amongst  other  authorities  cited,  Is  26 
Am.  &  Eng.  Encyc.  of  Law,  p.  95,  in  which  an 
exception  is  noted  In  favor  of  the  exercise  of 
this  jurisdiction,  but  in  which,  also,  the 
ground  on  which  that  exception  stands  is 
clearly  stated  as  follows:  "This  departure 
from  the  general  rule  is  particularly  notice- 
able in  contracts  with  reference  to'  the  opera- 
tion of  railroads,  etc.  This  exception  to  the 
general  doctrine  has  been  said  to  be  founded 
upon  the  rights  of  the  public,  rather  than  those 
of  the  plaintiff ;  the  theory  being  tnat,  when 
the  inconvenience  of  the  courts  in  acting  is 
more  than  counterbalanced  by  the  Inconven- 
ience of  the  public  If  they  did  not  act,  the  in- 
terest of  the  public  will  prevail."  It  must 
be  obvious  that  the  reason  for  this  exception 
has  no  application  to  this  litigation  between 
a  private  citizen  and  a  railroad  company. 
The  reasons  are  well  understood  why  the 
great  common  carriers  of  the  country  may, 
by  decree  of  the  chancery  court,  be  compelled 
specifically  to  perform  contracts,  even  though 
sometimes  intricate  and  complicated  and  re- 
quiring long  superintendence  on  the  part  of 
the  court.  Those  reasons  have  no  applica- 
tion to  this  sort  of  suit  The  case  of  Hooper 
v.  Savannah  &  Memphis  R.  R.  Co.,  69  Ala. 
529,  chiefly  relied  upon  by  learned  counsel 
for  appellee  Is  not  in  point.  There  was  no 
deed  outright  there  of  the  city  lots  to  the 
railroad  company.  Brickell,  C.  J.,  at  page 
539,  says  as  follows:  "The  contract  did  not 
pass  a  legal  title ;  on  the  contrary,  the  legal 
title  was  retained  by  the  appellants  as  a  se- 
curity for  the  performance  by  the  company  of 
the  stipulations  it  agreed  to  perform,  as  the 
consideration  for  the  lands.  Its  title  was,  at 
most,  merely  equitable,"  etc.  Again,  the  bill 
in  that  case  averred  that  the  railroad  com- 
pany was  Insolvent  There  is  nothing  of  that 
sort  in  this  case.  But  it  Is  to  be  specially 
noted  that  that  case  was  decided  upon  the  pe- 
culiar allegations  of  that  bill  and  upon  the  er- 
ror of  the  chancellor  in  sustaining  the  mo- 
tion to  dismiss  for  want  of  equity,  and  the 
prayer  of  the  bill  in  that  case  was  for  a  de- 
cree for  the  payment  of  a  penalty  of  $1  a 
day  for  the  period  the  company  was  in  de- 
fault In  the  performance  of  the  work  accord- 
ing to  the  contract  and  that  a  Hen  for  the 
payment  thereof  be  decreed  on  the  land  the 
railroad  had  acquired  a  right  to  under  the 
agreement  Very  much  of  the  opinion  Is  tak- 
en up  in  discussing  the  question  whether,  un- 
der the  circumstances,  the  owner  of  the  town 
lots  would  have  a  vendor's  lien  for  the  pur- 
chase money,  and  the  case  was  finally  re- 
manded that  the  bill  might  be  amended,  so  as 


to  state  a  case  in  accordance  with  the  opin- 
ion of  the  court,  which  had  not  been  done  in 
the  bill.  For  these  and  other  obvious  differ- 
ences between  that  case  and  this  case,  It  is 
apparent  that  the  case  is  not  an  authority  on 
the  allegations  contained  in  this  bill. 

The  case  of  Alabama  Great  Southern  R.  R, 
Co.  v.  Prouty  (Ala.)  43  South.  352,  is  wholly 
unlike  this  case  on  Its  facts.  The  water  de- 
scending from  the  mountain,  near  Lookout 
Mountain,  was  obstructed  in  Its  flow,  so  as  to 
be  made  to  back  up  over  the  land  of  the  plain- 
tiff, overflow  her  springs,  and  cause  her  great 
damage;  and  it  was  averred  that  the  Injur- 
ies were  permanent  continuous,  and  constant- 
ly occurring.  The  bill  was  specifically  and 
alone  in  that  case  to  abate  this  continuing 
nuisance,  and  Incidentally  to  recover  dam- 
ages. It  must  be  obvious  that  that  is  not  the 
case  made  by  this  bill  at  all.  Indeed,  there 
Is  no  prayer  In  this  bill  for  the  abatement  of 
the  alleged  nuisance.  The  allegations  with 
respect  to  the  stagnant  water,  etc.,  seem  rath- 
er to  be  thrown  In  as  a  makeweight  to  aggra- 
vate the  damages  resulting  from  the  overflow 
of  the  land,  for  the  recovery  of  damages  for 
which  there  was  a  plain  and  adequate  reme- 
dy at  law.  The  bill  In  this  case,  whilst  it  al- 
leges that  these  stagnant  waters  were  a  nui- 
sance, devotes  very  little  attention  to  the  al- 
leged nuisance,  and  does  not  even  pray  for  Its 
abatement  We  think  the  special  demurrer 
was  properly  sustained  to  that  feature  of  the 
bill  on  that  account,  because  It  Is  obvious 
that  the  relief  prayed  for  was  not  because  of 
any  nuisance,  but  that  the  allegations  with 
respect  to  the  nuisance  were  merely  thrown 
In  to  exaggerate  or  enhance  the  damages  al- 
leged to  have  been  sustained  by  the  overflow 
of  the  lands  of  the  appellee. 

We  are  of  the  opinion  that  this  case  is  con- 
trolled by  the  case  of  Bomer  Bros.  v.  Cana- 
day,  79  Miss.  222,  30  South.  638,  55  L.  R.  A. 
828,  89  Am.  St.  Rep.  593.  It  is  not  at  all  a 
proper  thing  for  the  chancery  court  to  decree 
a  specific  performance  of  the  common  cove- 
nants of  husbandry,  and  that  Is  practically 
what  this  bill  in  its  main  aspects  seeks  to 
have  done.  If  the  chancery  court  should  en- 
ter a  decree  to  specifically  enforce  this  con- 
tract as  alleged  In  the  bill,  embracing  not  on- 
ly the  agreements  named  In  the  deed,  but  al- 
so the  parol  agreements  set  up  In  the  bill,  the 
superintendence  of  the  chancery  court  would 
be  taxed  beyond  any  reasonable  limit  war- 
ranted by  any  decision  with  which  we  are  fa- 
miliar. The  learned  counsel  for  appellee  is 
mistaken  in  saying  that  the  bill  does  not  pray 
for  reformation  or  rescission.  Both  are  spe- 
cifically prayed  for  In  certain  contingencies. 

On  the  whole  case,  we  think  that  the  appel- 
lee's cause  of  action  is  one  which  should  have 
been  brought  at  law,  and  not  one  which,  tak- 
ing the  bill  as  a  whole,  and  looking  to  Its  real 
purpose  and  object,  can  be  maintained  In  a 
court  of  equity.  The  statute  expressly  pro- 
vides for  damages  for  the  failure  to  construct 
and  maintain  farm  crossings  and  suitable 
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cattle  guards,  and,  without  any  deed,  com- 
plainant could  have  recovered  all  the  dama- 
ges sustained  by  the  overflowing  of  his  land 
in  an  action  at  law,  and  these  things  consti- 
tute, in  effect,  the  gravamen  of  the  bill.  As 
stated,  the  allegations  with  respect  to  nui- 
sance are  merely  makeweight,  thrown  in, 
and  all  the  other  allegations  with  respect  to 
the  depot,  the  cabin,  etc.,  tend  only  to  in- 
crease the  difficulty  of  specific  performance, 
if  it  should  be  decreed,  and  to  further  tax  the 
superintendence  of  the  chancery  court,  If  it 
should  assume  to  deal  with  the  matter ;  and, 
as  stated,  besides,  the  chancellor  declined  to 
reform  the  deed  so  as  to  include  these  allega- 
tions with  respect  to  the  depot,  the  cabin, 
etc.,  and  there  is  no  cross-appeal  on  this  point. 

On  the  cross-appeal,  we  affirm  the  decree  of 
the  chancellor.  On  the  direct  appeal,  the  de- 
cree of  the  chancellor  overruling  the  general 
demurrer  is  reversed,  the  demurrer  sustained, 
and  the  cause  remanded.  As  we  reverse  the 
decree  of  the  chancellor  on  the  direct  appeal, 
on  the  general  demurrer,  we  do  not  deem 
It  necessary  to  make  special  comment  as  to 
the  special  demurrers  which  were  overruled. 
The  sustaining  of  the  general  demurrer  dis- 
poses of  the  case  aa  at  present  presented. 


RECTOR  v.  SHIPPEY,  OUTZEN  &  CO. 
(No.  13,212.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

1.  Appeal — Reversal  or  Judgment1— Erbobs. 

To  secure  the  reversal  of  a  judgment  ren- 
dered on  a  verdict  it  must  be  shown  that  there 
was  prejudicial  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  fi§  4540-4545.] 

2.  Tbespabs — Cutting  Tbees— Actions  fob 
Statutobt  Penalty — Instbuctions. 

In  an  action  for  the  statutory  penalty  for 
cutting  trees,  an  instruction  that  the  burden  of 
proof  was  on  plaintiff  throughout  to  show  that 
the  cutting  was  on  his  land  and  was  done  will- 
fully or  with  culpable  negligence  in  not  ascertain- 
ing the  boundaries  of  his  property  is  not  incon- 
sistent with  a  charge  that  the  burden  of  proof 
is  on  defendant  to  show  that  the  trees  were  cut 
by  mistake  and  with  the  observance  of  reason- 
able care  on  his  part  to  prevent  a  trespass ;  it 
being  the  office  of  plaintiff  to  show  by  a  prepon- 
derance of  the  whole  evidence  that  the  cutting 
was  done  without  the  proper  precaution. 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty }  Sam  C.  Cook,  Judge. 

Action  by  Mrs.  Rosebud  A.  Rector  against 
Shippey,  Outzen  &  Co.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Defendants  were  levee  contractors,  and 
had  employed  one  Jones  to  deliver  certain 
cross  ties  to  them.  They  had  given  permis- 
sion to  Jones  to  cut  timber  from  the  levee 
board  right  of  way,  and  had  pointed  out  the 
right  of  way  to  Jones.  Jones,  in  removing 
this  timber,  cut  certain  trees  from  the  ad- 
joining property  of  plaintiff.  Jones  testified 
that  he  cut  on  plaintiff's  land  by  mistake. 
It  was  also  shown  that,  when  plaintiff's 
manager  complained  to  defendants,  they  de- 


nied having  given  permission  or  authority  to 
Jones  to  commit  this  trespass,  and  offered  to 
pay  the  actual  value  of  the  trees  cut  This 
was  refused,  and  plaintiff  brought  suit  for 
the  statutory  penalty  of  $15  per  tree. 

Maynard  &  Fitzgerald,  for  appellant.  0. 
O.  Johnston,  for  appellees. 

CALHOON,  J.  This  was  an  action  for  the 
recovery  of  the  statutory  penalty  for  cutting 
trees.  The  Jury  had  the  facts  and  found 
for  the  defendants.  In  order  to  secure  a 
reversal  it  must  be  shown  that  there  was  er- 
ror and  that  the  error  was  prejudicial.  The 
only  matter,  we  think,  requiring  any  atten- 
tion from  us,  is  the  suggestion  that  by  the 
scope  of  the  instructions  for  the  defendants 
it  appeared  that  the  burden  of  proof  was 
on  the  plaintiff  throughout  to  show  first  the 
cutting  on  plaintiff's  land,  and  then  to  show 
also  that  it  was  done  willfully  or  with  cul- 
pable negligence  In  not  ascertaining  the 
boundaries  of  the  owner's  property.  It  will 
be  noted  that  the  second  Instruction,  asked 
by  the  plaintiff  and  given,  distinctly  states 
that  "the  burden  of  proof  is  upon  the  de- 
fendants, Shippey,  Outzen  &  Co.,  to  show 
that  the  trees  were  cut  by  mistake  and  with 
the  observance  of  reasonable  care  upon  their 
part  to  prevent  a  trespass."  The  Instruc- 
tions for  the  defendants  cannot  properly  be 
said  to  be  In  conflict  with  this.  The  opinion 
in  Therrell  v.  Ellis,  83  Miss.  494,  35  South. 
826,  Is  not  subject  to  criticism  In  view  of 
the  record  in  that  case.  There,  It  must  be 
observed,  as  here,  all  the  evidence  was  in  on 
both  sides,  both  the  evidence  of  the  cutting 
and  the  evidence  in  excuse  of  it  That  being 
the  condition  of  things,  it  was,  of  course, 
the  office  of  the  plaintiff,  assuming  the  af- 
firmative, to  show  by  a  preponderance  of  the 
whole  evidence  that  the  cutting  was  done 
without  the  proper  precaution.  No  Instruc- 
tlon  for  the  defendants  In  the  case  before  us 
goes  beyond  that  boundary. 

Affirmed. 


HARRISON  v.  SOUTHERN  RT.  CO.  (No. 
12,940.) 

(Supreme  Court  of  Mississippi.   May  18,  1908.) 

1.  Railroads — Operation — Injuries  to  Per- 
sons on  Tbacks— Actions  fob  Injubies— 
Evidence. 

In  an  action  for  the  death  of  a  child  run 
over  by  defendant's  passenger  train,  plaintiffs 
theory  was  that  the  engineer  could  have  and 
should  have  seen  the  child  in  time  to  stop  the 
engine,  and  that  between  the  place  where  the 
engineer  blew  his  whistle  and  the  place  the  child 
was  struck  the  engineer  could  have  put  on  emer- 
gency brakes  and  stopped  the  engine  before 
reaching  the  child.  Plaintiff  offered  to  prove  the 
distance  between  the  two  places  by  one  who  saw 
the  approaching  engine,  and  noted  where  it  was 
when  the  whistle  was  blown,  and  rushed  to  the 
scene  of  the  accident.  HtM,  that  the  exclusion 
of  such  testimony  was  erroneous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  41,  Railroads,  8  1353.] 
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2.  Evidence — Competency — Results  of  Ex- 

perimbntb. 

In  such  action,  evidence  of  experiments 
made  at  the  place  of  the  accident  at  the  same 
time  of  day  and  under  similar  climatic  condi- 
tions, tending  to  show  the  distance  at  which  a 
child  the  same  size  as  the  one  killed  could  be 
seen  on  the  track,  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  439.] 

8.  Railroads— Operation— Injttbies  to  Per- 
sons on  Track— Actions— Questions  fob 

JUBT. 

In  an  action  for  the  death  of  a  child  run 
over  by  defendant's  passenger  train,  whether  the 
engineer  did  see,  or  under  the  circumstances 
ought  to  have  seen,  the  child  in  time  to  have 
avoided  the  injury,  held,  under  the  facts,  to  be 
a  question  for  the  jury. 


Appeal  from  Circuit  Court,  Lauderdale 
County ;  R.  P.  Cochran,  Judge. 

Action  by  Ford  C.  Harrison  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  defendant  on  a  verdict  under  a  per- 
emptory instruction,  plaintiff  appeals.  Re- 
versed and  remanded. 

Appellant's  child,  about  16  months  old,  was 
run  over  and  killed  by  a  passenger  train  of 
appellee.  Appellant  and  his  wife  and  child 
bad,  for  several  weeks  prior  to  the  accident, 
been  living  in  a  section  house  owned  by  ap- 
pellee; appellant  bavlng  formerly  been  an 
employe  of  appellee,  but  having  resigned  a 
snort  while  before  the  accident,  though  he 
continued  to  live  in  the  section  house  by 
agreement  with  the  section  foreman.  The 
section  house  in  which  appellant  lived  was 
situated  on  the  side  of  a  cut  near  several 
other  section  houses;  the  ground  on  which 
the  house  was  built  being  about  15  feet  high- 
er than  the  right  of  way  and  having  a  fence 
around  it  and  path  leading  down  Into  the 
cut  Appellant  was  not  at  home  at  the  time 
of  the  accident,  and  his  wife,  who  was  at 
home,  was  busy  with  her  household  duties, 
and  bad  left  the  child  on  the  front  porch,  and 
had  told  a  negro  workman'  in  the  yard  to 
watch  after  it  The  accident  occurred  about  8 
o'clock  in  the  morning,  the  day  being  rather 
cloudy.  The  child,  unobserved,  wandered  up- 
on the  track,  where  it  was  run  over  and  kill- 
ed by  the  train  of  appellee.  The  theory  of 
appellant  Is  that  the  engineer  on  the  train 
could  have  seen  and  should  have  seen  the 
child  in  time  to  stop  the  engine,  and  that  be- 
tween the  place  the  engineer  sounded  the 
alarm  by  blowing  his  whistle  and  the  place 
the  child  was  struck  the  engineer  could  then 
have  put  on  emergency  brakes  and  stopped 
the  engine  before  reaching  the  child.  In  sup- 
port of  this  contention  he  offered  evidence 
of  experiments  made  at  that  place,  at  the 
same  time  of  day  and  under  similar  climatic 
conditions,  attempting  to  show  by  witnesses 
the  distance  at  which  a  child,  the  same  size 
as  the  one  killed,  could  be  seen  on  the  track. 

Appellant  offered  proof  by  one  L.  L.  Price, 
who  saw  the  approaching  engine,  and  beard 
the  alarm  given  by  the  engineer,  and  not- 


ed the  place  where  the  approaching  train 
was  when  the  whistle  was  sounded  giving 
the  alarm,  and  rushed  to  the  scene  of  the 
accident  and  saw  the  child  lying  where  it 
had  been  struck.  Price's  testimony  showed 
that  the  distance  between  these  two  places 
was  236  yards  by  measurement,  and  plain- 
tiff offered  the  testimony  of  experienced  rail- 
road engineers  to  show  that  a  train  of  cars, 
such  as  the  one  which  killed  the  child,  on  a 
similar  track,  could  be  brought  to  a  stop  In 
a  distance  of  100  yards.  Price's  testimony 
Is  as  follows:  "Q.  Now  tell  the  Jury  what 
you  observed  about  that  train.  A.  Well,  the 
first  thing  that  called  my  attention  to  it  was 
the  train  ablowlng  an  unusual  blow,  whistle. 
That  called  my  attention  to  It  from  the 
whistle.  I  was  confident  that  there  was 
somebody  on  the  track,  and  I  noticed  the 
train  and  saw  about  the  distance — saw  where 
the  train  was — Just  as  quick  as  it  blew  that 
unusual  blow.  It  called  my  attention  to  it. 
and  I  noticed  the  train,  and  saw  where  it 
was  at  It  was  then,  at  the  time  it  blew 
the  signal,  it  was  235  yards  from  where  it 
struck  the  child,  and,  too,  Just  as  it  got 
against  the  section  houses,  or  right  where 
it  killed  the  child,  they  slapped  on  the  air 
brakes,  and  I  heard  them  scream  and  saw 
them  running  to  It  and  I  broke  and  run  my- 
self. I  was  one  of  the  first  that  got  there 
a  ways,  and  Just  as  I  got  to  the  road  where 
the  baby  was  they  pulled  out  The  train 
pulled  out  then.  They  had  backed  up  to 
where  they  struck  the  baby.  They  had  back- 
ed up  to  the  place,  and  they  pulled  out  from 
there.  Just  as  I  got  there  I  seen  that  there 
was  people  coming  from  every  direction,"  etc. 
All  this  testimony  was  excluded  by  the  court 
and  a  peremptory  instruction  given  for  the 
defendant 

The  contention  of  appellee  Is  that  the  plain- 
tiff, and  also  the  mother  of  the  child  and 
the  negro  man  under  whose  care  the  child 
had  been  placed,  were  guilty  of  contributory 
negligence  in  allowing  the  child  to  wander 
on  the  track,  and  that  the  defendant  rail- 
road company  was  not  guilty  of  negligence, 
because  the  child  was  a  trespasser  on  the 
track  and  the  defendant  was  under  no  ob- 
ligation, except  to  refrain  from  willfully  and 
wantonly  injuring  the  child  and  exercising 
reasonable  care  to  prevent  Injury,  and  be- 
cause its  presence  on  the  track  was  not  dis- 
covered In  time  to  prevent  the  accident. 

Withers poon  &  Wltberspoon  and  R.  A. 
Collins,  for  appellant  Bozeman  &  Fewell 
and  Catchlngs  &  Catchlngs,  for  appellee. 

WHITFIELD,  C.  J.  The  court  below  er- 
red in  excluding  the  testimony  of  L.  L  Price. 
It  was  competent  to  go  to  the  Jury  for  what- 
ever they  might  think  it  worth.  The  court 
also  erred  in  excluding  the  testimony  of  the 
witnesses  of  the  appellant  with  respect  to 
the  experiments  made  as  to  how  far  the 
baby  could  be  seen  from  the  direction  from 
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which  the  train  came.  This  testimony  was 
clearly  competent  The  purpose  of  toe  in- 
quiry was  to  show  whether  the  engineer  saw, 
or  ought  to  have  seen,  the  child  in  order  to 
have  avoided  the  catastrophe,  and  it  was 
directly  relevant  to  that  inquiry.  The  ex- 
periments were  made  on  the  same  kind  of  a 
day  as  that  on  which  the  injury  occurred, 
at  the  same  hour  of  the  day,  and  under  like 
conditions  in  every  respect,  and  we  fail  to 
see  any  sound  reason  which  can  support  the 
exclusion  of,  the  testimony  taken  under  cir- 
cumstances Identical,  or  nearly  identical,  with 
those  obtaining  on  the  day  the  injury  was  in- 
flicted. See  Greenleaf  on  Evidence  (16th 
Ed.)  p.  89,  8  14 ;  Id.  p.  275 ;  Burg  v.  C.,  R. 
I.  &  P.  R.  R.  Co.,  90  Iowa,  106,  57  N.  W.  683, 
48  Am.  St  Rep.  419;  Nosier  v.  C,  B.  ft  Q. 
Ry.  Co..  73  Iowa,  268,  34  N.  W.  850;  Brooke 
v.  C,  R.  I.  &  P.  R.  R.  Co.,  81  Iowa,  504,  47 
N.  W.  76 ;  C,  St.  L.  &  P.  R.  Co.  v.  Champion 
(Ind.  Sup.)  32  N.  E.  874,  23  L.  R.  A.  861. 
The  question  for  solution  In  this  case  is 
whether  the  engineer  did  see,  or  under  the 
circumstances  ought  to  have  seen,  the  child 
in  time  to  have  avoided  the  Injury,  and  this 
testimony  was  valuable  In  the  solution  of 
that  question.  The  case  was  one  which,  on 
its  facts,  ought  to  have  been  solved  by  the 
jury. 

Reversed  and  remanded. 


SMITHEY  v.  STATE.    (No.  13.218.) 
(Supreme  Court  of  Mississippi.    May  25,  1908.) 

1.  Criminal  Law— Jurisdiction  or  Courts— 
Concurrent  Jurisdiction. 

Where  a_  justice  of  the  peace  has  concur- 
rent jurisdiction  with  the  circuit  court  over  an 
offense,  the  jurisdiction  of  the  circuit  court  does 
not  attach,  so  as  to  exclude  the  jurisdiction  of 
the  justice,  on  the  finding  of  an  indictment  char- 
ging the  offense,  until  accused  has  been  arrested 
under  the  indictment;  and  in  the  absence  of 
fraud  or  collusion  the  justice  may  proceed 
against  accused,  notwithstanding  the  indictment. 

2.  Same— Former  Jeopardy. 

Accused,  indicted  for  a  crime  punishable 
under  Code  1906,  8  1029,  by  a  fine  of  not  more 
than  $500  and  imprisonment  in  the  county  jail 
not  more  than  six  months,  pleaded  a  former 
conviction.  Prior  to  his  arrest  under  the  in- 
dictment he  was  arrested  on  an  affidavit  char- 
ging the  offense  alleged  in  the  indictment,  and 
brought  before  a  justice  of  the  peace.  He  plead- 
ed guilty  to  the  charge,  and  the  justice  fined 
him  $10  and  costs,  which  were  paid.  There  was 
no  fraud  or  collusion.  Held,  that  the  error  of 
the  justice  in  failing  to  properly  sentence  accus- 
ed did  not  deprive  him  of  the  right  to  plead  the 
former  conviction. 

3.  Same  —  Punishment  —  Imposition  of  Im- 
proper Sentence— Correction. 

Where  a  justice  of  the  peace  did  not  im- 
pose on  one  convicted  of  crime  the  sentence  re- 
quired by  law,  he  should  issue  an  alias  capias 
for  accused  and  impose  a  proper  sentence. 

Appeal  from  Circuit  Court,  Union  County; 
W.  A.  Roane,  Judge. 

Wash  Smithey  was  convicted  of  crime,  and 
he  appeals.   Reversed  and  remanded. 

C.  Lee  Crum,  for  appellant  Qeo.  Butler, 
Asst  Atty.  Gen.,  for  the  State. 


MAYES,  J.  At  the  July  term,  1906,  Wash 
Smithey  was  indicted  for  unlawfully  cohabit- 
ing with  Susie  Rossell.  The  indictment  was 
returned  and  filed  on  July  27,  1906.  At  the 
January  term,  1907,  the  case  came  on  to  be 
heard,  and  Smithey  pleaded  a  former  convic- 
tion of  the  same  offense  before  a  justice  of 
the  peace  of  the  proper  district  A  written 
agreement  is  filed  with  the  record,  whereby 
it  is  agreed  "that  on  the  7th  day  of  Augus;, 
1906,  and  after  the  indictment  had  been  re- 
turned against  Smithey,  and  before  his  arrest, 
the  defendant  was  charged  on  an  affidavit 
before  W.  J.  Robbins,  a  lawfully  elected  and 
qualified  justice  of  the  peace  of  the  Fifth 
district  of  Union  County,  Miss.,  with  adultery 
and  unlawful  cohabitation  with  Susie  Ros- 
sell, alias  Brooks;  that  he  was  arraigned 
before  said  Justice  of  the  peace  on  said 
charge  and  pleaded  guilty  thereto,  and  the 
court  fined  the  defendant  the  sum  of  $10 
and  costs,  and  the  defendant  there  paid  said 
said  fine  and  costs,  and  was  discharged,  and 
the  said  offense  was  the  same  offense  as 
charged  in  the  indictment  in  this  case" 
There  was  no  charge  of  fraud,  nor  does  It  ap- 
pear that  defendant  had  any  knowledge  of 
the  fact  that  the  Indictment  In  the  circuit 
court  was  pending  at  the  time  of  the  trial  in 
the  justice's  court  Section  1029  of  the  Code 
of  1906,  in  providing  a  penalty  for  unlawful 
cohabitation,  provides  that,  where  a  party 
is  convicted,  he  shall  be  punished  by  a  fine 
"in  any  sum  not  more  than  five  hundred  dol- 
lars each,  and  imprisoned  in  the  county  jail 
not  more  than  six  months,"  etc  From  this  it 
it  manifest  that  the  judgment  of  the  justice 
of  the  peace  was  not  such  judgment  as  the 
law  required,  since  he  only  entered  a  fine, 
while  the  statute  required  that  he  fine  and 
imprison. 

On  the  trial  the  court  gave  the  following 
instruction  for  the  state,  viz.:  "The  court 
Instructs  the  jury,  for  the  state,  that  al- 
though the  jury  may  be  satisfied  from  the 
evidence  that  Wash  Smithey  was  arraigned 
before  W.  J.  Robbins,  a  justice  of  the  peace, 
on  the  identical  charge  upon  which  he  is 
now  being  tried  and  was  convicted,  yet  the 
jury  have  no  right  to  consider  that  fact  In 
connection  with  this  case,  if  the  jury  believe 
from  the  evidence  beyond  all  reasonable 
doubt  that  the  Indictment  in  this  case  was 
returned  to  the  court  by  the  grand  jury  and 
filed  by  the  circuit  clerk  before  the  affidavit 
was  filed  in  the  court  of  said  W.  J.  Robbins." 
This  instruction  was  fatal  error.  The  crime 
was  one  over  which  the  justice  of  the  peace 
had  no  jurisdiction  concurrent  with  the  cir- 
cuit court.  Until  arrest  under  the  Indict- 
ment In  the  absence  of  proof  or  charge  of 
fraud,  the  jurisdiction  had  not  attached  in 
the  circuit  court  so  as  to  exclude  the  juris- 
diction of  the  justice  of  the  peace.  When- 
ever there  Is  an  Indictment  and  arrest  in  ei- 
ther court,  jurisdiction  Is  then  exclusive; 
but  until  then,  In  the  absence  of  any  allega- 
tion and  proof  of  fraud  or  collusion,  either 
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court  may  proceed,  and  a  conviction  can  be 
subsequently  pleaded  In  bar  of  a  second  pros- 
ecution, though  the  Indictment  was  returned 
in  the  circuit  court  before  proceedings  were 
instituted  in  the  justice's  court  Vol.  17  (2d 
Ed.)  Ency.  p.  573. 

The  case  of  State  v.  Tisdale,  19  N.  C-  159, 
Is  a  case  directly  in  point  In  that  case  it  is 
shown  that  the  superior  court  and  the  county 
court  had  concurrent  jurisdiction  on  a  charge 
of  assault  and  battery.  At  the  spring  term 
of  the  superior  court  in  1836,  Tisdale  was  In- 
dicted for  an  assault  and  battery,  but  there 
was  no  arrest  under  the  indictment.  In  Au- 
gust succeeding  the  indictment  Tisdale  was 
tried  and  convicted  in  the  county  court  of 
the  same  offense  for  which  he  was  under  in- 
dictment in  the  superior  court  and  when  in 
September  following  he  was  placed  on  trial 
under  the  first  indictment  in  the  superior 
court  be  pleaded  a  former  conviction  in  the 
county  court  It  was  contended  in  that  case, 
as  In  this,  that  by  the  finding  of  the  indict- 
ment merely  jurisdiction  attached  in  the  su- 
perior court,  to  the  exclusion  of  all  other 
courts,  and  it  was  further  contended  that  it 
was  a  fraud  in  law  for  the  county  court  to 
entertain  jurisdiction  of  the  offense  while 
an  indictment  was  pending  in  the  superior 
court;  but  the  court  said:  "If  there  can  be 
a  fraud,  In  a  legal  sense,  in  prosecuting  and 
convicting  an  offender  In  a  court  on  which 
the  jurisdiction  is  conferred  by  law,  as  a 
competent  and  fit  tribunal  to  try  and  punish 
criminals,  it  Is  clearly  not  to  be  presumed, 
without  an  averment  of  it  in  the  record,  up- 
on the  single  fact  that  a  bill  had  been  previ- 
ously found  for  the  same  matter  in  another 
court  In  the  particular  case  before  us  the 
defendant  had  no  day  in  the  superior  court; 
he  having  neither  been  arraigned,  nor  even 
arrested,  on  the  bill  in  that  court  Until  he 
had  a  day  in  court  on  that  indictment,  he  was 
not  vexatus  thereby,  and  stood  in  relation 
thereto  on  the  same  footing  as  if  he  had  been 
put  without  day  by  a  nolle  prosequi  thereon, 
in  which  last  case  It  is  laid  down  in  Mc- 
Neill's Case  that  he  would  be  amenable  on 
another  indictment  in  any  court  having  juris- 
diction of  the  offense."  To  the  same  effect  is 
the  case  of  State  v.  Williford,  91  N.  C.  529. 
No  bad  faith  is  shown  in  either  the  pleadings 
or  the  proof,  and,  if  there  had  been,  the  in- 
struction given  for  the  state  eliminates  this 
consideration  from  the  jury.  The  instruction 
denies  the  defendant  the  right  to  plead  for- 
mer conviction,  if  the  jury  merely  believe 
from  the  evidence  that  the  indictment  was 
found  in  the  circuit  court  prior  to  the  proceed- 
ings instituted  in  the  justice's  court,  without 
reference  to  whether  or  not  there  had  been 
any  arrest  of  'defendant  under  the  indict- 
ment first  returned,  without  reference  to 
whether  he  had  knowledge  of  the  indictment 
and  was  colluding  to  defeat  adequate  punish- 
ment and  without  reference  to  the  good  faith 
of  the  proceedings  in  the  justice's  court. 

It  is  further  shown  in  the  record  that  the 


justice  of  the  peace,  after  convicting  defend- 
ant of  the  crime  charged  in  the  Indictment 
only  entered  a  fine  of  $10  and  costs;  and  It 
Is  claimed  that,  although  the  defendant  was 
convicted,  the  sentence  was  void,  and  the  con- 
viction could  not  therefore,  be  pleaded  In 
bar  of  another  prosecution  for  the  same 
offense.  Under  section  1029  of  the  Code  of 
1906  the  penalty  provided  for  a  person  con- 
victed of  unlawful  cohabitation  is  a  fine  of 
not  more  than  $500  and  imprisonment  In  the 
county  Jail  not  more  than  six  months,  etc. 
It  is  not  charged  or  proven  that  the  justice 
of  the  peace  colluded  with  the  defendant  for 
the  purpose  of  defeating  punishment  under 
this  conviction,  nor  does  It  appear  In  any 
way  that  the  justice  of  the  peace  designed  to 
enable  the  defendant  to  escape  proper  punish- 
ment; but  the  wrong  sentence  is  a  mere  er- 
ror on  the  part  of  the  justice  of  the  peace. 
This  being,  the  case,  and  the  affidavit  on 
which  defendant  was  convicted  being  a  valid 
charge,  we  do  not  think  the  fact  that  the  jus- 
tice of  the  peace  before  whom  the  party  was 
convicted  did  not  perform  his  duty  under  the 
law  furnishes  any  reason  why  the  defendant 
should  be  barred  from  pleading  the  former 
conviction.  It  was  by  no  fraud  on  the  part 
of  the  defendant  or  collusion,  or  fault;  but 
the  error  was  purely  that  of  the  presiding 
judge  in  failing  to  perform  his  duty  as  re- 
quired by  the  statute.  It  is  not  a  question  of 
proper  sentence  which  enables  a  party  to 
plead  a  former  conviction,  but  it  is  the  fact 
that  there  has  been  a  conviction  of  the  same 
offense,  and  if  there  has  been  a  conviction  of 
the  same  offense  by  a  court  of  competent  Ju- 
risdiction the  former  conviction  may  be  plead- 
ed. Where  a  defendant  in  good  faith  submits 
himself  for  trial  before  a  court  of  competent 
jurisdiction,  and  Is  convicted,  he  stands  in 
no  default  under  the  law,  and  if  the  court 
itself  makes  a  mistake,  and  enters  up  a  judg- 
ment which  it  had  no  right  to  do,  the  derelic- 
tion is  that  of  the  court,  and  not  the  defend- 
ant. 

The  justice  of  the  peace,  not  having  im- 
posed the  sentence  required  by  law,  may  and 
should  Issue  an  alias  capias  for  defendant 
and  impose  a  proper  sentence. 

Reversed  and  remanded. 


AMERICAN  STEEL  HOOP  CO.  v.  SEARLES 
BROS.   (No.  12^89.) 

(Supreme  Court  of  Mississippi.   May  11,  1908.) 

1.  Appeal  —  Review  —  Harmless  Ebbob  — 
Pleaoino. 

A  contract  of  sale  provided  that  the  seller 
should  not  be  held  responsible  for  any  delay  in 
delivery  caused  by  strikes.  In  an  action  for 
failing  to  deliver  the  goods,  plaintiff's  bill  did 
not  allege  that  such  failure  was  not  on  account 
of  a  strike;  but  defendant,  without  demurring 
to  the  bill,  answered  that  the  failure  was  due 
to  a  strike.  The  testimony  showed  that  the 
failure  was  not  so  due,  and  a  decree  was  render- 
ed for  plaintiff.  Held  that,  though  the  bill  was 
probably  demurrable  for  want  of  an  allegation 
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that  the  failure  to  deliver  was  not  on  account  of 
a  strike,  the  decree  should  not  be  reversed  on 
that  ground. 

2.  Estoppel—  Equitable  Ebtoppei/— Incon- 
sistency ot  Conduct  and  Claims— -Con- 
tract or  Sale. 

A  contract  of  sale  provided  for  a  June  de- 
livery, but  that  the  seller  should  not  be  held  re- 
sponsible for  any  delay  in  delivery  caused  by 
strikes.  After  the  contract  was  made  the  ven- 
dee requested  delivery  in  July.  The  seller  refus- 
ed the  request,  but  offered  for  a  certain  amount 
per  month  to  carry  the  goods  over,  and  the  offer 
was  accepted.  In  an  action  for  failing  to  de- 
liver the  goods,  the  seller  set  up  that  the  failure 
was  due  to  a  strike.  The  strike  was  in  July,  and 
did  not  affect  transportation  facilities.  There 
was  no  claim  that,  if  the  actual  goods  were 
carried  over,  they  could  not,  because  of  the 
strike,  have  been  delivered  as  called  for  under 
the  contract.  Held  that,  the  seller  being  obligat- 
ed to  have  the  goods  in  existence  in  June,  his 
refusal  to  change  the  original  contract  and  the 
subsequent  storage  contract  estopped  him  from 
setting  up  the  fact  that  the  goods  were  not  and 
could  not  be  manufactured  on  account  of  causes 
arising  after  they  should  have  been  in  actual 
existence  and  when  charges  were  being  paid  him 
on  their  actual  existence. 

3.  Sales— Wabbanties— Notice  to  Selleb  of 
Detects. 

Where  a  seller  agreed  to  deliver  standard 
goods,  but  in  fact  delivered  goods  which  were 
short  in  weight,  and  the  buyer,  upon  discover- 
ing the  short  weight,  notified  the  seller  that  he 
held  the  goods  subject  to  the  seller's  order,  but 
thereafter  accepted  the  goods  and  used  them,  he 
could  not  recover  from  the  seller  because  of  the 
shortness  in  weight 

Appeal  from  Chancery  Court,  Warren 
County ;  J.  S.  Hicks,  Chancellor. 

Suit  by  Searles  Bros,  against  the  Ameri- 
can Steel  Hoop  Company.  From  a  decree 
for  complainants,  defendant  appeals.  Affirm- 
ed, provided  there  be  a  remittitur  of  a  cer- 
tain amount;  otherwise,  reversed  and  re- 
manded. 

Attachment  in  chancery,  brought  by  ap- 
pellees against  appellant  for  the  recovery  of 
damages  for  breach  of  contract  The  bill 
alleges  that  Searles  Bros,  are  wholesale  bro- 
kers in  the  city  of  Vlcksburg;  that  the 
American  Steel  Hoop  Company  Is  a  New  Jer- 
sey corporation,  domiciled  at  Pittsburg,  Pa., 
and  that  on  March  4,  1901,  the  American 
Steel  Hoop  Company  agreed  to  sell  to  Searles 
Bros.  5,000  bundles  of  cotton  ties,  to  be 
delivered  f.  o.  b.  at  the  mills  in  June  of  that 
year,  at  98%  cents  per  bundle;  that  on 
March  5,  1901,  that  company  agreed  to  sell 
to  Searles  Bros,  additional  10,000  bundles  of 
cotton  ties  at  $1.00%  per  bundle,  to  be  de- 
livered f.  o.  b.  at  the  mills  in  June,  1901. 
Each  of  these  contracts  contains  the  follow- 
ing stipulations:  "This  contract  is  not  sub- 
ject to  cancellation,"  and  also  "The  seller 
shall  not  be  held  responsible  for  delay  and 
delivery  caused  by  strikes,  differences  with 
workmen,  accidents  at  the  mills,  and  other 
contingencies  beyond  Its  control."  The  bill 
further  alleges  that  that  defendant  failed  to 
make  any  of  the  deliveries  on  these  con- 
tracts, except  3|000  bundles,  amounting  ;to 
$2,990,  which  amount  complainants  paid  on 


July  24,  1901,  and  that,  although  defendant 
agreed  to  deliver  standard  ties,  yet  the  8,000 
bundles  were  short  in  weight,  making  a  dif- 
ference of  $64.10  in  price,  and  that  by  reason 
of  the  failure  to  deliver  the  remaining  12,000 
bundles  of  ties  the  complainants  sustained  a 
loss  of  25  cents  per  bundle,  or  a  total  of 
$3,000,  and  that  therefore  their  total  damage 
amounted  to  $3,064.10.  The  bill  alleges  the 
nonresidence  of  the  defendant  and  makes  the 
Vlcksburg  Bank  a  party  thereto,  and  prays 
an  attachment  against  the  sum  of  $2,990, 
paid  by  complainants  to  the  Vlcksburg  Bank. 
The  bill  further  alleges  that  at  the  request  of 
complainants  the  defendant  agreed  to  hold 
the  ties  for  July  delivery,  Instead  of  making 
the  shipment  in  June  as  per  contract  and 
sets  out  the  following 'correspondence  In  sup- 
port thereof :  "Vlcksburg,  Miss.,  June  6,  1901. 
V.  A.  Moore  &  Co.,  Agts.  Am.  Steel  Hoop  Co., 
Atlanta,  Ga. — Gentlemen:  Referring  to  the 
two  contracts  wihch  we  have  from  you  on  Ar- 
row ties,  we  desire  that  these  ties  be  held  for 
July  shipment  The  cotton  season  is  very 
late  in  this  section,  and  we  have  been  unable 
to  induce  any  of  our  customers  to  take  any 
ties  earlier  than  July,  and  many  of  them  have 
Insisted  upon  putting  off  their  contracts  until 
August  We  ask  that  you  will  make  the 
change  in  the  contracts,  and  as  soon  as  we 
can  Induce  our  customers  to  take  the  ties  we 
will  give  you  shipping  instructions  on  them," 
etc.  "Yours  very  truly,  Searles  Brothers, 
C.  J.  S."  To  this  letter  appellant  replied  from 
Atlanta  as  follows:  "June  12,  1901.  Messrs. 
Searles  Bros.,  Vlcksburg,  Miss.— Gentlemen : 
Yours  of  the  6th  Inst  has  been  returned  to 
us  by  our  New  York  office,  with  the  advice 
that  they  cannot  change  the  contract  which 
they  have  with  you,  but  are  wining  to  give 
you  the  option  of  carrying  the  ties  until  July, 
or  early  August,  provided  you  are  willing  to 
pay  the  additional  charges  for  the  deliveries 
thus  delayed.  This,  you  understand,  will  be 
%  cent  per  bundle  for  each  month  or  part  of 
month,"  etc  "Yours  very  truly,  American 
Steel  Hoop  Company,  D.  S.  A."  The  bill  fur- 
ther alleges  that  the  defendant  failed  to  de- 
liver the  ties  during  the  month  of  July,  where- 
by plaintiffs  were  damaged,  etc.  The  defend- 
ant's answer  denies  the  allegations  of  the  bill 
generally,  and  relies  for  defense  upon  the  fact 
that  there -was  a  strike  among  the  workmen 
which  prevented  the  manufacture  of  the  ties 
agreed  to  be  delivered.  It  is  shown,  however, 
that  the  strike  did  not  occur  until  some  time 
in  July,  and  that  at  the  time  the  strike  did 
occur  the  defendant  had  on  hand  a  large  stock 
of  ties,  which  it  was  offering  for  sale  at  an 
advanced  price  during  the  month  of  July 
after  the  commencement  of  the  strike.  After 
hearing  the  testimony,  the  chancellor  entered 
a  decree  for  complainants  for  the  amount 
sued  for  and  interest,  except  $60,  which  was 
a  Charge  of  one-half  cent  per  bundle  on  the 
12,000  of  those  agreed  to  be  carried  by  de- 
fendant 
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Dabney  &  Dabney,  for  appellant  Smith, 
Hlrsh  &  Landau  and  McLaurin,  Armistead 
&  Brien,  for  appellees. 

MAYES,  J.  We  do  not  think  that  the  case 
of  Perkins  v.  Mining  Co.,  88  Miss.  804,  40 
Sooth.  993,  can  be  Invoked  as  authority  here. 
On  a  fall  hearing  of  this  case  the  testimony 
shows  that  the  failure  to  deliver  the  ties  In 
question  was  not  on  account  of  a  strike.  This 
appears  from  the  testimony  of  complainants. 
This  defense  was  offered  by  appellant  and 
much  of  the  proof  Is  addressed  to  this  feature 
of  the  case.  This  being  true,  we  cannot  re- 
verse the  case  for  the  failure  on  the  part  of 
complainants  to  allege  in  their  bill  that  the 
failure  to  deliver  the  ties  was  not  on  account 
of  a  strike  at  the  mills,  when  the  testimony 
clearly  shows  this.  The  bill  of  complaint  was 
probably  demurrable  on  account  of  its  failure 
to  allege  that  the  failure  to  deliver  the  ties 
was  not  because  of  any  strike;  but  no  demur- 
rer was  filed.  There  would  be  much  force  In 
the  contention  of  appellant  that  a  strike  pre- 
vented the  delivery  of  the  goods  if  the  con- 
tract for  delivery  had  been  for  July,  Instead 
of  June.  The  contract  was  for  a  June  deliv- 
ery. The  strike  occurred  during  the  month  of 
July.  Searles  Bros,  requested  a  change  In 
the  contract,  so  as  to  make  It  a  July  delivery ; 
but  the  appellant  declined  to  change  the  con- 
tract in  any  way,  but  agreed  to  carry  the  ties 
at  a  half  cent  per  bundle  for  each  month  or 
part  of  a  month  they  were  kept  for  Searles 
Bros.  This  was  agreed  to,  and  the  agree- 
ment must  have  been  to  carry  the  actual  ties, 
as  appellant  had  refused  to  change  the  con- 
tract in  any  way,  and  charges  were  made  for 
carrying  the  actual  ties.  There  Is  no  claim 
that.  If  the  actual  ties  were  carried,  they 
could  not  have  been  delivered  as  called  for 
under  the  contract  because  of  the  strike  in 
the  mills.  When  the  mills  shut  down  because 
of  the  strike  in  the  mills,  transportation  facil- 
ities were  still  open.  These  ties,  by  the  con- 
tract of  appellant,  were  in  existence  in  June, 
and  were  merely  held  In  storage  for  Searles 
Bros,  subject  to  their  order,  and  for  the  hold- 
ing of  same  appellant  charged  a  half  cent 
per  bundle.  It  Is  no  answer  to  this  contract 
to  show  that  the  mills  were  closed  In  July 
because  of  a  strike,  and  that  on  that  account 
the  appellant  could  not  manufacture  ties  with 
which  to  fill  the  order  to  Searles  Bros,  which 
It  was  obligated  to  have  in  existence  in  June. 
By  the  refusal  to  change  the  original  contract 
and  by  the  subsequent  contract  of  carriage 
it  Is  estopped  to  set  up  the  fact  that  the  ties 
were  not  and  could  not  be  manufactured,  so 
as  to  meet  the  order,  from  causes  arising  aft- 
er the  ties  should  have  been  in  actual  exist- 
ence and  when  charges  were  being  paid  to 
them  on  the  actual  existence  of  the  ties. 

We  do  not  think  that  the  $64.10  should  have 
f>een  allowed.  This  claim  Is  for  short  weights 
on  1,282  bundles  of  ties.  When  Searles  Bros, 
discovered  the  short  weight,  they  notified  ap- 
pellant that  they  held  the  ties  subject  to 


Its  order,  and  after  so  notifying  appellant, 
and  with  full  knowledge  of  the  short  weight, 
accepted  the  ties  and  used  them.  On  this  ac- 
count we  do  not  think  that  this  item  should 
be  allowed. 

The  decree  is  affirmed,  provided  there  be  a 
remittitur  of  this  amount,  with  Interest ;  oth- 
erwise, it  Is  reversed  and  remanded — all  cost 
of  appeal  to  be  taxed  against  appellees. 

TURNER  v.  TURNER.   (No.  13,311.) 
(Supreme  Court  of  Mississippi.   May  11,  1908.) 

Parent  and  Child — Custodt  ot  Children— 

Rights  or  Parents. 

Where  the  parents  of  a  two  year  old  boy 
separated,  and  the  mother  returned  to  her  par- 
ents, who  were  people  of  large  means,  abundant- 
ly able  to  provide  for  the  mother  and  child,  the 
court  erred  in  dividing  the  child's  custody  be- 
tween the  father  and  mother,  but  should  have 
awarded  such  custody  to  the  mother,  reserving 
the  right  to  alter  or  modify  the  decree  in  case  of 
changed  conditions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Parent  and  Child,  8f  4-32.] 

Appeal  from  Chancery  Court,  Yalobusha 
County;  I.  T.  Blount,  Chancellor. 

Habeas  corpus  by  W.  P.  Turner  against 
Mrs.  Gertrude  Turner  to  recover  the  custody 
of  petitioner's  minor  son.  Petitioner  alleged 
that  Gertrude  Turner,  his  wife,  had  recent- 
ly left  him,  and  gone  to  live  at  the  home  of 
her  parents,  and  unlawfully  withheld  from 
him  the  custody  of  the  child.  The  chancel- 
lor awarded  the  child's  custody  alternately 
to  each  parent  for  a  term  of  three  months, 
and  provided  that,  while  the  child  was  with 
one  parent,  the  other  might  see  him  at  all 
reasonable  times.  From  this  decree,  Mrs. 
Turner  appeals.    Reversed  and  remanded. 

Creekmore  &  Stone,  for  appellant  J.  G. 
McGowan,  for  appellee. 

WHITFIELD,  C.  J.  On  the  facts  in  this 
record,  concerning  which  we  do  not  care  to 
go  into  detail,  it  is  sufficient  to  say  that  we 
cannot  concur  in  the  decree  of  the  learned 
chancellor  in  dividing  the  custody  of  this 
boy,  less  than  two  years  old  when  this  decree 
was  entered,  between  his  mother  and  his 
father.  No  child  of  that  age  should  have  his 
custody  thus  alternatively  shifted,  especially 
where  the  mother  is  living  and  a  competent 
person  to  care  for  the  child.  We  refrain  pur- 
posely from  setting  out  the  evidence  in  detail, 
contenting  ourselves  simply  with  saying  that 
it  is  abundantly  shown  that  the  father  and 
mother  of  the  mother  are  people  of  large 
means,  abundantly  able  to  provide  for  this 
child,  and  that  the  mother  Is  living  with 
them  and,  on  the  case  made  as  to  the  right 
of.  the  father  or  mother  to  the  custody  of  this 
child,  we  think  the  best  Interests  of  the  child 
will  be  subserved  by  awarding  its  custody  to 
the  mother,  with  a  clause  In  the  decree  re- 
serving the  right  to  alter  or  modify  the  de- 
cree on  some  future  application,  if  changed 
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conditions  and  the  testimony  at  that  time 
should  warrant 

The  decree  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  enter  such  a  de- 
cree In  the  court  below. 


WOODS  et  al.  v.  BOWLES.  (No.  13.845.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Homestead— Exemption. 

A  tenant  in  common,  who  in  an  action  for 
partition  and  for  an  accounting  for  rents  and 
profits  is  awarded  a  share  of  the  land,  a  lien  be- 
ing declared  thereon  for  the  amount  found  due 
the  co-tenants,  may,  before  sale  of  such  share 
to  enforce  the  lien,  claim  bis  homestead  exemp- 
tion right,  if  the  right  to  claim  exemption  exist 
at  that  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  §  364.] 

Appeal  from  Chancery  Court,  Leflore  Coun- 
ty ;  Percy  Bell,  Chancellor. 

Bill  by  F.  N.  Bowles  against  Mrs.  Pink 
Woods  and  others.  From  a  decree  overruling 
a  demurrer  to  the  bill,  defendants  appeal. 
Affirmed  and  remanded. 

See,  also,  Bowles  v.  Wood,  44  South.  169. 

This  case  appears  In  the  Supreme  Court 
for  the  fifth  tftne.  See  Bowles  v.  Wood,  44 
South.  169,  where  a  complete  statement  of 
facts  Is  set  out  in  the  opinion  of  the  court 
remanding  the  case.  At  the  term  of  the 
chancery  court  succeeding  the  rendition  of 
the  aforesaid  opinion,  the  proper  value  was 
computed  by  the  chancellor,  who  rendered  a 
decree  showing  the  true  amount  on  account- 
ing, and  the  original  decree  in  all  other  re- 
spects reaffirmed,  and  the  balance  so  found 
was  declared  to  be  a  lien  upon  the  undivided 
interest  of  F.  N.  Bowles  in  the  land  and  up- 
on the  share  set  apart  In  severalty  to  him, 
and  the  partition  made  and  lien  declared  by 
the  same  decree,  which  provided  that,  unless 
the  amount  of  the  lien  should  be  paid  within 
80  days  from  the  rendition  of  the  decree,  the 
Hen  should  be  enforced  by  sale  of  the  share 
set  apart  In  severalty  to  F.  N.  Bowles  by  a 
commissioner  appointed  by  the  decree  for  that 
purpose.  This  decree  was  rendered  November 
7,  1907.  Default  being  made  in  the  payment 
of  the  amount  fixed  as  a  Hen  upon  the  share 
of  the  appellee,  the  share  was  advertised  for 
sale  by  the  commissioner.  After  the  adver- 
tisement and  prior  to  the  time  designated  for 
the  sale,  appellee  filed  a  bill  for  injunction, 
setting  up  that  his  share  was  less  in  quantity 
than  160  acres  and  less  In  value  than  $3,000, 
and  that  he  married  on  the  6th  day  of  No- 
vember, the  day  before  the  rendition  of  the 
decree  by  the  chancery  court,  and  that  he 
carried  his  wife  to  reside  with  him  upon  said 
land  on  November  11,  1907;  that  said  land 
was  his  homestead;  and  that  he  has  not 
paid  and  cannot  pay  the  amount  adjudged 
against  him  by  said  decree.  Wherefore  he 
prays  an  injunction  restraining  the  sale  by 
the  commissioner  of  the  share  allotted  him. 
To  this  bill  a  demurrer  is  filed.   The  demur- 


rer was  overruled,  and  this  appeal  la  prose- 
cuted. 

Qwin  &  Mounger  and  Hugh  C.  Watson, 
for  appellants.   S.  R.  Coleman,  for  appellee. 

MAYES,  J.  It  has  been  the  unbroken  au- 
thority in  this  state,  since  the  decision  of  the 
case  of  Trotter  v.  Dobbs,  38  Miss.  198,  that 
a  judgment  debtor  may  successfully  interpose 
his  claim  of  exemption  as  against  the  exe- 
cution creditor  at  any  time  before  actual 
sale,  If  the  right  to  claim  exemption  exists  at 
that  time.  In  the  case  of  Dullon  v.  Hark- 
ness,  80  Miss.  9,  31  South.  416,  92  Am.  St 
Rep.  563,  it  is  held  that  there  Is  no  differ- 
ence between  judgments  at  law  and  judg- 
ments In  equity  as  to  this  right.  In  the  case 
now  before  the  court  the  contention  is  that, 
because  the  claims  forming  the  foundation 
of  the  decree  were  for  rents  and  profits  due 
the  appellants  and  arising  out  of  the  common 
estate  owned  by  them  before  partition,  and 
because  the  court  in  making  the  decree  for 
partition  in  kind  adjudged  certain  amounts 
to  be  due  appellants  as  rents  and  profits 
owing  them  by  appellee,  and  made  this  judg- 
ment a  charge  upon  the  separate  interest  of 
appellee  after  partition,  a  different  rule  Is  to 
he  applied.  We  cannot  assent  to  this  proposi- 
tion. The  judgment  is  subject  to  be  defeated 
in  its  execution  by  the  same  things  which 
would  defeat  any  other  judgment  If  the 
property  claimed  to  be  exempt  is  of  greater 
value  or  quantity  than  the  judgment  debtor 
is  entitled  to  claim,  the  bill  does  not  show  it : 
and  it  is  therefore  a  matter  of  proof,  and  not 
the  proper  subject  of  demurrer. 

The  court  below  having  overruled  the  de- 
murrer, its  action  is  affirmed,  and  the  cause 
remanded,  with  leave  to  answer  in  30  days 
after  mandate  filed. 

WHITFIELD,  J.,  takes  no  part  in  this  de- 
cision. 


WHITE  v.  STATE.    (No.  13,321.) 
(Supreme  Court  of  Mississippi.    May  25,  190S-) 

Appeal  from  Circuit  Court,  Leflore  Coun- 
ty; Sydney  Smith,  Judge. 

John  White  was  convicted  of  crime,  «nd 
appeals.  Affirmed. 

M.  B.  Grace,  for  appellant  Geo.  ButK-r. 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


CLARKSDALE  LUMBER  &  PLANING  MILL 
v.  BONDS.    (No.  13,211.) 

(Supreme  Court  of  Mississippi.    May  11,  190&1 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  C.  Cook,  Judge. 
Action  between  Clarksdale  Lumber  &  Plan- 
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ing  Mill  and  O.  A.  Bonds.  From  the  Judg- 
ment, the  planing  mill  appeals.  Affirmed. 

J.  W.  Cutner,  for  appellant.  Frank  Johns- 
ton, for  appellee. 

PER  CURIAM.  Affirmed. 


FIRST  NAT.  BANK  OF  HATTI B SBURG  T. 

J.  F.  BARNES  &  CO.   (No.  13,162.) 
(Supreme  Court  of  Mississippi.    May  11,  1906.) 

Appeal  from  Chancery  Court,  Perry  Coun- 
ty; T.  A.  Wood,  Chancellor. 

Action  between  the  First  National  Bank 
of  Hattlesburg  and  J.  F.  N  Barnes  &  Co. 
From  the  judgment,  the  bank  appeals.  Af- 
firmed. 

S.  E.  Travis,  for  appellant.  Ford,  White 
&  Ford,  for  appellees. 

PER  CURIAM.  Affirmed. 


MERIDIAN  GASLIGHT  CO.  et  al.  t.  CEN- 
TRAL TRUST  CO.  OF  NEW  YORK 
et  al.   (No.  13,281.) 
(Supreme  Court  of  Mississippi.    May  11,  1908.) 

Appeal  from  Chancery  Court,  Lauderdale 
County;  J.  L.  McCasklll,  Chancellor. 

Action  between  the  Meridian  Gaslight 
Company  and  others  and  the  Central  Trust 
Company  of  New  York  and  others.  From 
the  judgment  the' Meridian  Gaslight  Compa- 
ny and  others  appeal.  Affirmed. 

W.  H.  Armbrecht  and  Miller  Sc  Baskln,  for 
appellants.  Smith,  Hlrsh  &  Landau,  for  ap- 
lees. 

PER  CURIAM.  Affirmed. 


WARREN  v.  LEONARD.   (No.  13.267.) 
(Supreme  Court  of  Mississippi.   May  11,  1908.) 

Appeal  from  Circuit  Court,  Panola  Coun- 
ty; W.  A.  Roane,  Judge. 

Action  between  J.  W.  Warren  and  Will 
Leonard.  From  the  judgment.  Warren  ap- 
peals. Affirmed. 

Lowrey  &  Lamb,  for  appellant  Pearson, 
Echols  &  Carothers,  for  appellee. 

PER  CURIAM  Affirmed. 


OTRY  v.  HARDY.   (No.  12,763.) 
(Supreme  Court  of  Mississippi.   May  11,  1908.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty: J.  O.  S.  Sanders,  Special  Judge. 

Action  between  Mrs.  Alvin  O'Pry  and  W. 
H.  Hardy.  From  the  judgment,  O'Pry  ap- 
peals. Affirmed. 

Sullivan  &  Edwards  and  E.  M.  Barber,  for 
appellant   W.  H.  Maybin,  for  appellee. 

PER  CURIAM.  Affirmed. 


LAFAYETTE  COUNTY  v.  GOOLSBY  et  al. 

(No.  13,095.) 
(Supreme  Court  of  Mississippi.   May  11,  1908.) 

Appeal  from  Circuit  Court  Lafayette 
County;  J.  B.  Boothe,  Judge. 

Action  between  Lafayette  county  and  J.  F. 
and  W.  P.  Goolsby,  as  executors.  From  the 
judgment,  the  county  appeals.  Affirmed. 

Falkner  &  Russell,  for  appellant  Jas. 
Stone  and  C.  L.  Slvley,  for  appellees. 

PER  CURIAM.  Affirmed. 


KINNBBREW  v.  KEMP  ft  ABRAMS.  (No. 
13,284.) 

(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Appeal  from  Chancery  Court,  Copiah  Coun- 
ty; G.  G.  Lyell,  Chancellor. 

Action  between  W.  H.  Kinnebrew  and 
Kemp  &  Abrams.  From  the  Judgment  Kinne- 
brew appeals.  Affirmed. 

R.  N.  &  H.  B.  Miller,  for  appellees. 

PER  CURIAM.  Motion  to  affirm  sus- 
tained. 


CRYSTAL  SPRINGS  OIL  MILL  &  FERTIL- 
IZER FACTORY  v.  ASHLEY. 
(No.  13,320.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Appeal  from  Circuit  Court,  Copiah  County; 
R.  L.  Bullard,  Judge. 

Action  by  Charley  Ashley,  by  his  next 
friend,  against  the  Crystal  Springs  Oil  Mill 
&  Fertilizer  Factory.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Mayes  &  Longstreet,  for  appellant.  R.  N. 
&  H.  B.  Miller,  for  appellee. 

PER  CURIAM.  Affirmed. 


LYNCH  v.  PHILLIPS.    (No.  13,237.) 
(Supreme  Court  of  Mississippi.    May  18,  1908.) 

Appeal  from  Circuit  Court  Perry. County; 
W.  H.  Cook,  Judge. 

Action  between  John  Lynch  and  F.  F.  Phil- 
Hps.  From  the  judgment,  Lynch  appeals. 
Affirmed. 

Sullivan  &  Talley  and  Hearst  &  Haney,  for 
appellant  Stevens,  Stevens  &  Cook,  for 
appellee. 

PER  CURIAM.  Affirmed. 


SACK  v.  SIMS.   (No.  13.172.) 
(Supreme  Court  of  Mississippi.   May  18.  1908.) 

Appeal  from  Chancery  Court,  Coahoma 
County;  Percy  Bell,  Chancellor. 
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Action  between  S.  Sack  and  John  Sims. 
From  the  judgment,  Sack  appeals.  Affirmed. 

O.  O.  Johnston,  for  appellant  Maynard  & 
Fitzgerald  and  Mayes  ft  Longs  treet  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


PARKER  v.  DURDEN.   (No.  12,907.) 
(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Appeal  from  Chancery  Court,  Montgomery 
•County;  L  T.  Blount,  Chancellor. 

Action  between  P.  A  Parker  and  W.  W. 
Durden.  From  the  Judgment,  Parker  ap- 
peals. Affirmed. 

Alexander  &  Alexander  and  Geo.  B.  Power, 
for  appellant  McClurg,  Gardner  &  Whit- 
tington,  for  appellee. 

PER  CURIAM.  Affirmed. 


STEVENS  et  al.  v.  STATE    (No.  13,343.) 
■(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Appeal  from  Circuit  Court  Kemper  Coun- 
ty; R.  F.  Cochran,  Judge. 

Julia  Ann  Stevens  and  others  were*  con- 
victed of  crime,  and  appeal.  Affirmed. 

Geo.  H.  Ethrldge,  for  appellants.  Geo.  But- 
ler, As8t  Arty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


THOMPSON  v.  ST.  LOUIS  ft  S.  F.  R.  CO. 

(No.  13,048.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Appeal  from  Circuit  Court  Monroe  Coun- 
ty; E.  O.  Sykes,  Judge. 

Action  by  Cornelius  Thompson  against  the 
St  Louis  ft  San  Francisco  Railroad  Com- 
pany. Judgment  for  defendant  and  plaintiff 
appeals.  Affirmed. 

Leftwlch  ft  Tubb,  for  appellant  J.  W. 
Buchanan,  for  appellee. 

PER  CURIAM.  Affirmed. 


BOONE  v.  CANNON.    (No.  13,174.) 
{Supreme  Court  of  Mississippi.   May  18,  1008.) 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; R.  L.  Bullard,  Judge. 

Action  between  W.  F.  Boone  and  F.  M. 
Cannon.  From  the  judgment  Boone  ap- 
peals. Affirmed. 

P.  Z.  Jones,  for  appellant  G.  Wood  Ma- 
«ee,  for  appellee. 

PER  CURIAM.  Affirmed. 


SUPREME  LODGE  KNIGHTS  ft  LADIES 
OF  HONOR  OF  THE  WORLD  v.  WAT- 
KINS  et  al.    (No.  13,275%.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Appeal  from  Circuit  Court,  Yazoo  County; 
J.  B.  Holden,  Special  Judge. 

Action  by  Silas  Watklns  and  others  against 
the  Supreme  Lodge  Knights  and  Ladles  of 
Honor  of  the  World.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 


Barnett  ft  Perrin,  for  appellant 
ft  Holmes,  for  appellees. 

PER  CURIAM.  Affirmed. 


Holmes 


RUSH  v.  DEAN.    (No.  13,209.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Appeal  from  Circuit  Court,  Tate  County; 
W.  A  Roane,  Judge. 

Action  between  Phil  A  Rush  and  H.  A. 
Dean.  From  the  judgment  Rush  appeals. 
Affirmed. 

J.  W.  Lauderdale  and  Phil  A  Rush,  for  ap- 
pellant J.  F.  Dean,  for  appellee, 

PER  CURIAM.  Affirmed. 


HEARD  v.  COLUMBUS  IRON  WORKS. 
(No.  13,118.) 
(Supreme  Court  of  Mississippi.  May  18,  1908.) 

Appeal  from  Circuit  Court,  Perry  County; 
W.  H.  Cook,  Judge. 

Action  between  G.  T.  Heard  and  the  Colum- 
bus Iron  Works.  From  the  judgment.  Heard 
appeals.  Affirmed. 

Witherspoon  ft  Wltherspoon,  for  appellant 
G.  W.  Ellis,  for  appellee. 

PER  CURIAM.  Affirmed. 


CITY  OF  OKOLONA  v.  LA  GRONE  et  aL 

(No.  13,051.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Appeal  from  Circuit  Court,  Chickasaw 
County;  B.  O.  Sykes,  Judge. 

Action  between  the  city  of  Okolona  and  C. 
A.  La  Grone  and  others.  From  the  judg- 
ment, the  city  appeals.   Affirmed. . 

Leftwlch  ft  Tubb,  for  appellant.  A.  T. 
Stovall  and  D.  W.  Houston,  for  appellees. 

PER  CURIAM.  Affirmed. 


W.  B.  YOUNG  TURPENTINE  CO.  v.  VIR- 
GINIA PHARMACAL  CO.    (No.  13,144.) 
(Supreme  Court  of  Mississippi.    May  25,  1908) 

Appeal  from  Circuit  Court  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 
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Action  between  the  W.  B.  Young  Turpen- 
tine Company  and  the  Virginia  Pharmacal 
Company.  Prom  the  judgment,  the  turpen- 
tine company  appeals.  Affirmed. 


E.  M.  Barber,  for  appellant. 
Taylor,  for  appellee. 

PER  CURIAM.  Affirmed. 


Barrett  & 


DOUGLASS  v.  STATE.   (No.  1&188.) 
(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Appeal  from  Circuit  Court,  Claiborne  Coun- 
ty; J.  N.  Bush,  Judge. 

William  Douglass  was  convicted  of  crime, 
and  appeals.  Affirmed. 

Martin  &  Frier  son,  for  appellant  Geo. 
Butler,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  ANDERSON. 
(No.  13,087.) 
(Supreme  Conrt  of  Mississippi.   May  25,  1008.) 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  C.  Cook,  Judge. 

Action  between  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  and  Mary  E.  An- 
derson. From  tbe  judgment,  the  railroad 
company  appeals.  Affirmed. 

Mayes  ft  Longstreet,  for  appellant  J.  W. 
Cutrer,  for  appellee. 

PER  CURIAM.  Affirmed. 


CUMBERLAND  TELEPHONE  ft  TELE- 
GRAPH CO.  v.  MERIWETHER. 
(No.  13,271.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

Appeal  from  Circuit  Court,  Tallahatchie 
County ;  Sam  C.  Cook,  Judge. 

Action  by  T.  N.  Merlweather  against  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Harris  &  Willing,  for  appellant.  Tim  B. 
Cooper,  for  appellee. 

PER  CURIAM.  Affirmed. 


McLARTY  et  al.  v.  BRADFORD.  (No. 
13,406.) 

(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Appeal  from  Chancery  Court,  Tallahatchie 
County;  Percy  Bell,  Chancellor. 

Action  between  J.  W.  McLarty  and  others 
and  J.  L  Bradford.  From  the  judgment, 
McLarty  and  others  appeal.  Affirmed. 

Brewer  ft  Watkins,  for  appellants.  J.  W. 
Cutrer,  for  appellee. 


PER  CURIAM. 
46SO.-27 


Affirmed. 


HERRING  T.  STATE.   (No.  13,155.) 
(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Appeal  from  Circuit  Court,  Jefferson  Davis 
County;  W.  H.  Potter,  Judge. 

Simon  Herring  was  convicted  of  crime,  and 
appeals.  Affirmed. 

W.  H.  Livingston,  for  appellant.  Geo.  But- 
ler, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


MILLSPAUGH  ft  CO.  v.  AUSTIN. 
(No.  13,251.)* 
(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Appeal  from  Circuit  Court,  Lauderdale 
County;  R.  F.  Cochran,  Judge. 

Action  between  Millspaugh  ft  Co.  and  H.  N. 
Austin.  From  the  judgment  Millspaugh  ft 
Co.  appeal.  Affirmed. 

G.  Q.  Hall  and  Hall  ft  Jacobson,  for  appel- 
lants. Amis  &  Dunn  and  R.  P.  Willing,  for 
appellee. 


PER  CURIAM.  Affirmed. 


WASHINGTON  v.  STATE. 

(Supreme  Court  of  Florida,  Division  B.  March 
18, 1908.) 

1.  Criminal  Law— Verdict — Certainty. 

A  verdict  should  be  certain,  positive,  and 
free  from  all  ambiguity.  It  must  be  so  certain 
that  the  court  can  give  judgment  upon  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §8  2089-2108.] 

2.  Same. 

The  verdict  should  be  regarded  from  tbe 
standpoint  of  the  jury's  intention,  and  when 
this  can  be  ascertained,  if  consistent  with  legal 
principles,  such  effect  should  be  allowed  to  their 
findings  as  will  most  nearly  conform  to  their 
verdict.  If  the  verdict  is  not  sufficiently  certain 
to  clearly  show  what  the  jury  intended,  it  will 
be  fatally  defective. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  2089-2108.] 

8.  Homicide— Verdict— Sufficiency. 

A  verdict:  "We,  the  jury,  find  the  de- 
fendant guilty  of  aggavated  assault  with  intent 
to  murder.  So  say  we  all"— is  uncertain,  am- 
biguous, and  fatally  defective. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  668.] 

4.  Criminal  Law— Correction  of  Verdict. 

There  is  no  necessity  for  a  defective  verdict 
to  be  received  or  recorded.  If  the  jury  bring  in 
a  defectiye  verdict,  it  is  in  the  power  equally 
of  tbe  court,  the  prisoner,  and  the  prosecuting 
attorney  to  have  it  set  right  before  the  discharge 
of  the  jury.  If  the  verdict  is  ambiguous  or  un- 
certain, the  judge  should  cause  the  jury  to  cor- 
rect it  before  discharging  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  2109-2112.] 

Whitfield,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Leon  County ;  John 
W.  Malone,  Judge. 

•Suggestion  of  error  overruled  June  15,  1908. 


Digitized  by 


Google 


418 


48  SOUTHERN  REPORTER. 


John  Washington  was  convicted  of  assault 
with  Intent  to  kill,  and  he  brings  error.  Re- 
versed. 

W.  C.  Hodges,  for  plaintiff  in  error. 

PARKHILL,  J.  The  plaintiff  In  error, 
John  Washington,  who  will  be  called  the  de- 
fendant, was  Indicted  for  an  assault  upon 
one  Mathew  Williams  with  a  deadly  weapon, 
a  pistol,  from  a  premeditated  design  to  ef- 
fect the  death  of  the  said  Williams.  The  ver- 
dict of  the  jury  was  as  follows:  "We,  the 
jury,  find  the  defendant  guilty  of  aggravated 
assault  with  intent  to  murder.  So  say  we 
all."  The  defendant  was  sentenced  to  the 
state  prison  for  two  years. 

Under  the  errors  assigned  It  Is  contended 
that  the  verdict  found  the  defendant  guilty 
of  no  offense  known  to  the  laws  of  Florida, 
but  it  found  the  defendant  guilty  of  two  sub- 
stantive offenses,  "aggravated  assault"  and 
"assault  to  murder,"  and  no  sentence  could 
properly  be  passed  upon  such  verdict. 

A  verdict  should  be  certain,  positive,  and 
free  from  all  ambiguity  and  obscurity.  Bry- 
ant v.  State,  34  Fla.  281, 16  South.  177;  Hig- 
glnbotham  v.  State,  42  Fla.  573,  29  South. 
410,  89  Am.  St.  Rep.  237;  Long  v.  State,  42 
Fla.  612,  28  South.  855;  Grant  v.  State,  83 
Fla.  291,  14  South.  757,  23  L.  R.  A.  723. 

The  verdict  should  be  regarded  from  the 
standpoint  of  the  jury's  intention,  and  when 
this  can  be  ascertained,  if  consistent  with 
legal  principles,  such  effect  should  be  allowed 
to  their  findings  as  will  most  nearly  conform 
to  their  intent  If  the  verdict  is  not  suffi- 
ciently certain  to  clearly  show  what  the  jury 
intended,  it  will  be  fatally  defective.  Clark's 
Crim.  Proc.  485  ;  29  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  1023. 

The  test  of  the  sufficiency  of  a  verdict  Is 
stated  to  be  this:  Is  It  so  certain  that  the 
court  can  give  judgment  upon  It?  See  29 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1025. 

The  verdict  before  us  finds  the  defendant 
guilty  of  aggravated  assault  with  intent  to 
murder.  Under  our  statute  the  term  "ag- 
gravated assault"  Is  given  a  definite  and 
peculiar  meaning  of  Its  own.  Aggravated 
assault  is  a  well-known  criminal  offense  un- 
der our  statute.  "Whoever  assaults  another 
with  a  deadly  weapon,  not  having  a  premedi- 
tated design  to  effect  the  death  of  the  person 
assaulted,  shall  be  deemed  guilty  of  an  ag- 
gravated assault."  Section  3228,  Gen.  St. 
1906. 

In  Lindsey  v.  State,  53  Fla.  56,  43  South. 
87,  we  said:  "In  a  prosecution  for  aggravat- 
ed assault,  an  assault  with  a  deadly  weapon 
must  be  alleged  and  proven;  but  the  Intent 
with  which  the  assault  was  made,  whether 
to  wound  or  Injure,  or  whether  the  assault 
was  made  with  any  particular  Intent,  Is  Im- 
material, unless  the  Intent  should  amount  to 
an  Intent  to  kill  or  a  premeditated  design  to 
effect  death,  In  which  case  the  assaulting 
party  would  be  guilty  of  an  assault  with  In- 
tent to  commit  manslaughter  or  murder." 


It  will  be  noted  that  the  jury,  by  this  ver- 
dict, found  the  defendant  guilty  of  an  ag- 
gravated assault  (that  is,  an  assault  with  a 
dangerous  weapon  without  an  intent  to  mur- 
der) with  an  Intent  to  murder.  A  verdict 
that  finds  the  assault  to  have  been  committed 
with  and  without  an  Intent  to  murder  is  con- 
tradictory, uncertain,  and  ambiguous. 

This  verdict,  taken  In  its  technical,  literal 
sense,  convicts  the  defendant  of  no  offense 
known  to  the  law  or  charged  in  the  indlct- 
emnt.  From  It  we  cannot  ascertain  the  in- 
tention of  the  jury.  How  the  jury  arrived 
at  this  verdict  it  is  difficult  to  say.  It  Is 
likely  that  the  jury  misunderstood  the  In- 
structions of  the  court,  and  became  confused 
as  to  the  different  grades  of  assaults  Includ- 
ed in  the  offense  charged  In  the  Indictment 
The  charge  being  one  of  assault  with  intent 
to  murder,  the  Jury  were  authorized,  under 
the  allegations  of  the  Indictment  and  in  view 
of  the  evidence,  to  find  the  defendant  guilty 
of  aggravated  assault  Perhaps  the  jury  were 
trying  to  make  this  finding  by  the  use  of  the 
peculiar  language  employed. 

The  offense  of  aggravated  assault  is  made 
a  misdemeanor  by  our  statute,  and  Is  pun- 
ishable by  fine  and  Imprisonment  in  the  coun- 
ty jail.  The  offense  of  assault  with  intent  to 
murder  is  a  felony  under  our  statute,  and 
punishable  by  Imprisonment  In  the  State  Pris- 
on. As  the  defendant  was  sentenced  to  the 
State  Prison  for  two  years,  It  is  clear  that 
the  trial  court  understood  or  construed  the 
verdict  to  convict  the  defendant  of  a  felony 
— an  assault  with  intent  to  murder.  It  may 
be  contended  that  the  verdict  finds  the  de- 
fendant guilty  of  an  assault  with  intent  to 
murder,  and  the  word  "aggravated"  may  be 
treated  as  surplusage.  But  we  cannot  treat 
the  word  "aggravated"  as  surplusage,  or  su- 
perfluous matter,  for  it  has  substance  in  it, 
and  cannot  be  rejected  without  injury  to  the 
defendant;  for  non  constat  that  without  It 
the  Jury  would  not  have  found  the  defendant 
guilty  of  assault  with  Intent  to  murder. 

The  word  "aggravated"  qualifies  the  word 
"assault,"  just  as  much  as  the  words  "with 
intent  to  murder"  qualify  the  term  "aggra- 
vated assault"  Under  our  statute  aggra- 
vated assault  Is  a  crime,  and  assault  with 
Intent  to  murder  is  a  crime.  The  verdict 
seems  clearly  to  find  the  defendant  guilty 
of  "aggravated  assault" — aggravated  assault 
with  Intent  to  murder,  whatever  that  may 
mean.  It  may  be  contended  that  the  jury 
used  the  word  "aggravated"  in  a  popular 
sense,  intending  thereby  to  find  the  defend- 
ant guilty  of  an  aggravated  case  6f  assault 
with  intent  to  murder.  We  might  say  that 
the  evidence  does  not  sustain  this  idea,  and 
the  trial  judge  imposed  a  sentence  of  only 
2  years,  when  the  statute  authorised  him  to 
make  It  20  years.  Perhaps  the  jury  tried  to 
make  a  case  of  aggravated  assault  out  of  it 
— an  assault  with  a  deadly  weapon,  without 
an  Intent  to  murder. 

It  may  be  contended  that  the  jury  intend- 
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ed  by  the  words  "aggravated  assault"  to 
uican  an  assault  with  a  deadly  weapon,  and 
thereby  Intending,  by  the  verdict,  to  find  the 
defendant  guilty  of  an  assault  with  a  deadly 
weapon  with  intent  to  murder.  But  the  jury 
could  only  know  the  statutory  meaning  of 
"aggravated  assault"  All  that  the  jury 
knew  about  aggravated  assault  was  what  the 
court  told  them  about  it,  and  tbe  court  could 
only  tell  them  that  these  words  mean  an  as- 
sault with  a  deadly  weapon  without  an  in- 
tent to  murder.  Can  we  say  tbat  the  jury 
Intended  to  incorporate  in  this  verdict  only 
a  part  of  the  meaning  of  the.  words,  to  wit, 
"an  assault  with  a  deadly  weapon,"  and  not 
include  the  other  part  of  the  definition,  to 
wit,  "without  an  intent  to  murder"?  If  the 
Jury  intended  to  find  the  defendant  guilty  of 
assault  with  intent  to  murder,  they  could 
have  so  found,  without  employing  the  word 
"aggravated."  But  all  this  Is  conjecture,  in 
the  face  of  the  express  finding  that  the  de- 
fendant was  guilty  of  aggravated  assault, 
and  the  only  meaning  of  that  term  known  to 
the  law,  to  wit,  an  assault  without  intent  to 
murder. 

In  this  matter  we  ought  not  to  depend  up- 
on conjecture.  When  the  court  comes  to 
pronounce  sentence,  there  ought  to  be  no  un- 
certainties about  the  offense  of  which  the 
prisoner  is  guilty.  Mr.  Bishop  says :  "As  al- 
ready Intimated,  there  ought  never  to  be  a 
defect  In  the  verdict  If  the  Jury  bring  in 
a  defective  verdict  it  is  in  the  power  equally 
of  the  prisoner  and  the  prosecuting  attorney 
to  have  it  set  right;  and,  suppose  the  pris- 
oner chooses  not  to  Interfere  and  suffers  a 
defective  verdict  to  be  entered,  as  his  in- 
terest would  always  prompt  him  to  do,  In 
preference  to  a  verdict  of  guilty  in  due  form, 
he,  by  thus  failing  to  interpose,  waives  his 
objection  to  be  put  a  second  time  in  jeopardy 
for  the  same  offense.  In  all  such  cases,  there- 
fore, the  verdict  is  simply  set  aside  as  a 
nullity,  and  a  new  trial  Is  ordered.  The 
court  cannot  Instead  of  this,  make  the  ver- 
dict or  the  judgment  what  it  thinks  It  ought 
to  be."   1  Bishop's  Cr.  Proc.  §  1016. 

The  verdict  is  uncertain,  repugnant,  and 
ambiguous.  The  judgment  is  therefore  re- 
versed, and  a  new  trial  ordered. 

TAYLOR  and  HOOKER,  JJ.,  concur. 

SHACKLEFORD,  0.  J.,  and  COCKRELL, 
J.,  concur  in  tbe  opinion.  WHITFIELD,  J., 
dissents. 


TEDDER  v.  FRALEIGH-LINES-SMITH 
CO. 

'Supreme  Court  of  Florida,  Division  B.  April 
15,  1908.   Rehearing  Denied  May  14,  1908.) 

1.  Alterat  i  o if  of  Instruments — Pleading. 

Under  tbe  provisions  of  rules  66  and  67 
governing  the  practice  in  the  circuit  courts  in 
common-law  actions,  and  of  section  1465,  Gen. 
St.  1906,  an  alleged  alteration  in  a  promissory 


note  or  other  instrument  sued  upon  must  be 
specially  pleaded. 
2.  Sam. 

Under  a  plea  of  non  est  factum,  or  under 
a  general  plea  simply  denying  in  toto  the  execu- 
tion, making,  and  delivery  of  the  instrument 
sued  upon,  an  alleged  alteration  in  such  instru- 
ment that  has  the  effect  of  avoiding  it  cannot  be 
shown  or  proven.  In  order  to  prove  such  al- 
leged alteration,  it  must  be  specially  alleged 
by  plea. 

J Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  2,  Alteration  of  Instruments,  §§  228,  229.] 

8.  Appeal  —  Tbanscbipt— Sufficiency— Pre- 
sumptions. 

Where  error  is  predicated  upon  the  court's 
refusal  to  permit  the  filing  of  an  amended  or 
additional  plea,  the  proffered  plea  so  excluded 
must  be  properly  exhibited  to  the  appellate  court 
in  the  transcript  of  record;  otherwise,  its  ex- 
clusion by  the  trial  court  will  be  presumed  to 
have  been  proper. 
4.  Trial — Directing  Vebdiot. 

Where  the  evidence  fully  makes  out  the 
plaintiff's  case,  and  there  is  no  evidence  to  con- 
tradict or  rebut  it,  a  peremptory  charge  for  a 
verdict  in  the  plaintiffs  favor  is  proper. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  §  836.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Suwannee  County; 
B  a  scom  H.  Palmer,  Judge. 

Action  by  the  Fraleigh-Llnes-Smith  Compa- 
ny against  W.  L.  Tedder.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Ira  J.  Carter  and  J.  B.  Johnson,  for  plain- 
tiff In  error.  Hardee  &  Butler,  for  defend- 
ant in  error. 

TAYLOR,  J.  The  defendant  in  error,  here- 
inafter referred  to  as  the  plaintiff,  sued  the 
plaintiff  in  error,  hereinafter  referred  to  as 
the  defendant,  in  assumpsit  in  the  circuit 
court  of  Suwannee  county  upon  a  promissory 
note,  and  recovered  judgment  from  which 
the  defendant  below  takes  writ  of  error. 

To  the  declaration  the  defendant  filed  the 
three  following  pleas  In  substance: 

(1)  That  he  denies  that  he  made,  executed, 
and  delivered  the  note  sued  upon  on  the  date 
as  alleged,  or  at  any  other  time. 

(2)  That  the  pretended  note  sued  on  In  this 
cause  is  not  his  note. 

(3)  That  he  neither  signed  or  delivered,  nor 
did  he  authorize  the  signing  or  delivery  of, 
the  pretended  note  sued  on  herein. 

After  the  note  sued  upon  had  been  intro- 
duced In  evidence,  and  the  signature  of  the 
defendant  thereto  duly  proven,  and  that  the 
same  was  due  and  unpaid,  the  defendant 
as  a  witness  on  his  own  behalf  offered  to 
testify  that  at  the  time  of  the  signing  and 
making  by  him  of  the  note  sued  on  the  same 
stipulated  for  the  payment  of  interest  after 
maturity,  the  note  being  payable  six  months 
after  its  date,  but  that  subsequently  to  its 
making  by  him,  and  without  his  knowledge 
or  consent  the  word  "maturity"  was  unau- 
thorizedly  erased  from  said  note  and  the 
word  "date"  substituted  therefor  in  writing, 
which  alteration  made  the  note  stipulate  for 
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interest  after  date,  Instead  of  after  maturity, 
and  which  unauthorized  alteration  avoided 
the  note. 

This  evidence  was  excluded  by  the  court  on 
objection  by  the  plaintiff,  and  such  ruling  Is 
assigned  as  error. 

There  was  no  error  In  such  ruling.  Rules 
68  and  67  governing  the  practice  in  the  cir- 
cuit courts  In  common-law  actions  provide  as 
follows : 

"66.  In  every  species  of  actions  on  contract, 
all  matters  In  confession  and  avoidance,  In- 
cluding not  only  those  by  way  of  discharge, 
but  those  which  show  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded. 

"67.  In  actions  on  specialties  and  cove* 
nants  the  plea  of  non  est  factum  shall  oper- 
ate as  a  denial  of  the  execution  of  the  deed 
in  point  of  fact  only,  and  all  other  defenses 
shall  be  specially  pleaded,  Including  matters 
which  make  the  deed  absolutely  void,  as 
well  as  those  which  make  it  voidable." 

And  section  1465  of  the  General  Statutes  of 
1906  provides  that: 

"All  bonds,  notes,  covenants,  deeds,  bills  of 
exchange,  and  other  Instruments  of  writing 
not  under  seal,  shall  have  the  same  force  and 
effect,  so  far  as  the  rules  of  pleading  and  evi- 
dence are  concerned,  as  bonds  and  Instru- 
ments under  seal." 

Under  these  rules.  If  there  was  In  fact  an 
alteration  of  the  Instrument  sued  upon  that 
had  the  effect  of  avoiding  It,  such  fact  should 
have  been  urged  by  a  special  plea,  and  could 
not  be  shown  or  proven  under  a  general  plea 
simply  denying  the  execution,  making,  and 
delivery  of  the  note  sued  on  in  toto. 

To  have  permitted  such  proofs  under  the 
general  pleas  filed  by  the  defendant  would 
have  been  to  unfairly  take  the  plaintiff  by 
surprise  with  a  defense  not  hinted  at  or  fore- 
shadowed by  any  plea  in'  the  cause.  The 
proffered  testimony  was  as  a  matter  of  fact 
contradictory  to  the  defendant's  pleas.  In 
these  pleas  he  denies  generally  ever  having 
made  any  such  note,  but  on  the  stand  as  a 
witness  he  offers  to  say:  "It  Is  true  I  did 
make  the  note  sued  on.  but  it  has  been  alter- 
ed by,  the  erasure  of  one  word  therein  and 
the  substitution  In  Its  stead  of  another  word 
since  I  made  It"  There  was  no  Issue  In  the 
case  to  which  such  evidence  was  pertinent  or 
relevant,  and  it  was,  therefore,  properly  ex- 
cluded by  the  court 

In  the  bill  of  exceptions  It  Is  stated  that 
after  the  jury  were  Impaneled  and  sworn, 
and  after  the  testimony  had  been  gone  Into, 
the  defendant  moved  to  be  allowed  to  amend 
his  plea,  which  motion  was  denied,  and  this 
ruling  is  assigned  as  error. 

The  record  before  us  does  not  exhibit  the 
proffered  amendment  to  the  plea.  This  court 
cannot,  therefore,  determine  whether  or  not 
the  court  below  erred  in  refusing  to  allow 
It  to  be  made,  and  must,  therefore,  presume 
that  the  court's  ruling  was  proper. 


The  court,  at  the  conclusion  of  the  evi- 
dence, Instructed  the  jury  peremptorily  to  re- 
turn a  verdict  for  the  plaint  iff,  and  this  rul- 
ing 1b  assigned  as  error.  There  was  no  er- 
ror here.  The  testimony  fully  made  out  the 
plaintiffs  case,  and  there  was  no  evidence  to 
contradict  or  rebut  It,  and  there  was  nothing 
left  for  the  jury  to  do  but  to  return  a  verdict 
for  the  full  amount  of  the  plaintiff's  claim. 

It  follows  from  what  has  been  said  that 
there  was  no  error  in  the  denial  of  the  de- 
fendant's motion  for  new  trial,  nor  In  the 
rendition  of  final  judgment  in  the  plaintiff's 
favor. 

The  Judgment  of  the  circuit  court  In  said 
cause  Is  hereby  affirmed,  at  the  cost  of  the 
plaintiff  in  error. 

HOOKER  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


PORTER  et  al.  v.  SIMS  GO.,  Limited. 

(Supreme  Court  of  Florida,  Division  B.  April 
15,  1908.) 

1.  Evidence— Pahol  Evidence. 

Parol  testimony  is  not  generally  admissible 
to  vary  the  terms  of  a  written  agreement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  20,  Evidence,  5§  1756-1765.] 

2.  Same— Vabying  Written  Contract. 

In  order  to  render  evidence  of  a  subsequent 
parol  agreement  admissible  to  vary  the  terms  of 
a  written  contract  it  is  necessary  that  such  sub- 
sequent agreement  be  founded  upon  a  considera- 
tion. 

3.  Pleading— Amendment. 

A  proffered  amended  plea  Is  properly  reject- 
ed that  sets  up  as  a  defense  a  parol  agreement 
without  a  new  consideration  at  variance  and  in- 
consistent with  the  pleader's  written  agreement 
involved  In  the  issues. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Suwannee  Coun- 
ty) Bascom  H.  Palmer,  Judge. 

Action  by  the  Sims  Company,  Limited, 
against  George  E.  Porter  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

Rees  &  Rees,  for  plaintiffs  In  error.  J.  B. 
Johnson,  for  defendant  In  error. 

TAYLOR,  J.  The  defendant  In  error, 
hereinafter  referred  to  as  the  plaintiff,  sued 
the  plalntlffB  in  error,  hereinafter  referred 
to  as  the  defendants,  In  assumpsit  In  the  cir- 
cuit court  of  Suwannee  county  for  the  con- 
tract price  and  value  of  five  No.  3  Sims  Im- 
proved filter  boiler  cleaners,  sold  by  the 
plaintiff  to  the  defendants  on  the  terms  spec- 
ified In  their  written  request  for  such  sale. 
The  trial  resulted  In  a  verdict  and  Judg- 
ment in  the  plaintiff's  favor,  to  review  which 
the  defendants  bring  the  case  to  this  court 
by  writ  of  error. 

Attached  to  the  declaration  In  the  cause 
as  the  plaintiffs'  cause  of  action  was  a  copy 
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of  the  following  contract  or  agreement,  in 
the  form  of  a  letter  from  the  defendants  to 
the  plaintiff: 

"Live  Oak,  Fla.,  1/31,  1906. 
•The  Sims  Co.,  Limited,  Cleveland,  Ohio. 

"Please  ship  us  on  trial  five  No.  3  improv- 
ed filter  boiler  cleaners  we  agreeing  to  at- 
tach the  same  promptly  on  arrival  for  trial, 
according  your  Instructions  furnished.  If 
trial  is  satisfactory  we  agree  to  remit  you 
within  60  days  from  date  of  arrival  the  sum 
of  five  hundred  dollars  ($500).  If  not  sat- 
isfactory at  expiration  of  time  specified  for 
trial  within  60  days  from  arrival,  we  agree 
to  notify  you  promptly  and  before  discon- 
necting same  and  upon  receipt  of  your  order 
so  to  do  will  disconnect  and  deliver  the  same 
to  the  freight  depot  consigned  as  you  may 
direct;  otherwise  the  amount  shall  become 
payable  on  demand. 
-J.  M.  Colwell,       Live  Oak  Mfg.  Co., 

"Special  Agent      George  E.  Porter. 

"Shipped  Feb.  9  1906. 

"Arrived  Feb.  27,  1906." 

To  the  declaration  the  defendants  pleaded : 

(1)  Never  was  indebted. 

(2)  Non  assumpsit  and 

(3)  A  lengthy  plea  in  which  an  entirely 
different  and  variant  contract  of  purchase 
is  alleged  by  which  it  is  alleged  that  the 
contract  of  purchase  was  upon  the  stipula- 
tion that  the  defendants  were  to  be  allow- 
ed to  attach  the  cleaners  to  their  boilers 
as  they  found  it  convenient  to  the  conduct 
of  their  business  to  do  so  and  were  to  be  al- 
lowed 60  days  for  the  trial  thereof  from  the 
date  when  they  were  so  attached  to  said 
boilers ; .  and  further  said  plea  alleged  a  sub- 
sequent agreement  between  defendants  and 
the  plaintiff's  agent  by  which  the  plaintiff  it 
is  alleged  agreed  to  allow  more  time  for 
the  trial  of  such  cleaners  before  the  defend- 
ants should  be  liable  to  pay  for  or  purchase 
them  and  that  after  such  trial  defendants 
found  that  they  were  worthless  and  offered 
to  return  them  and  refused  to  purchase 
them. 

To  this  third  plea  the  plaintiff  replied, 
setting  up  the  agreement  in  full  attached  as 
an  exhibit  to  the  declaration,  and  denied  any 
subsequent  agreement  modifying  or  varying 
Its  terms. 

At  the  trial  the  plaintiff  offered  in  evi- 
dence the  written  order  or  agreement  of  pur- 
chase of  the  goods  sued  for,  made  by  the  de- 
fendants; but  to  its  introduction  the  de- 
fendants objected  on  the  ground  that  the 
suit  was  in  assumpsit  for  goods  sold  and  de- 
livered, and  not  upon  the  written  order  or 
contract,  or  for  the  breach  thereof.  This  ob- 
jection was  overruled,  and  such  ruling  is  as- 
signed as  error.  There  was  no  error  in  this 
ruling.  The  evidence  adduced  was  pertinent 
to  the  issues,  and  tended  to  establish  the 
sale  and  purchase  of  the  goods  sued  for  and 
the  terms  upon  which  they  were  purchased. 

In  connection  with  such  written  order  the 


plaintiffs'  witness,  who  was  their  agent  in 
making  the  sale,  testified  at  length  in  ex- 
planation of  the  whole  transaction.  All  of 
this  evidence  the  defendant  moved  to  strike 
out,  but  the  court  denied  the  motion,  and 
this  ruling  is  assigned  as  error.  There  was 
no  error  in  such  ruling.  All  of  the  evidence 
sought  to  be  stricken  was  pertinent  to  the 
plaintiffs'  case  and  tended  to  establish  It. 

The  defendants  offered  to  prove  by  one  of 
the  members  of  the  defendant  firm  that  the 
goods  sued  for  were  purchased  upon  terms 
materially  variant  from  those  contained  in 
their  written  agreement  of  purchase,  viz., 
that  instead  of  their  having  60  days  from 
the  date  of  the  arrival  of  the  goods  In  which 
to  test  their  value  and  usefulness,  and  In 
which  to  decide  upon  whether  or  not  they 
would  buy  such  goods,  that  they  were  to 
have  60  days  from  the  dates  when  such 
goods  were  actually  attached  by  them  to 
their  boilers,  which  attaching  was  to  be  done 
at  such  time  as  they  found  It  to  be  conven- 
ient to  the  conduct  of  their  business,  which 
testimony  on  objection  was  excluded  by  the 
court,  and  this  ruling  Is  assigned  as  error. 
There  was  no  error.  The  proffered  evidence 
sought  by  parol  to  vary  In  material  features 
the  written  agreement  of  purchase  made  by 
the  defendants.  By  the  same  witness  the 
defendants  offered  to  prove  a  subsequent 
oral  agreement  between  them  and  the  de- 
fendants' agent,  extending  the  time  for  the 
defendants  to  test  the  value  and  usefulness 
of  the  goods  sued  for,  and  of  the  time  when 
the  defendants  were  to  decide  whether  or 
not  they  would  purchase  such  goods;  but 
upon  the  plaintiff's  objection  the  court  ex- 
cluded such  evidence,  which  ruling  is  also 
assigned  as  error.  There  was  no  error  in 
this  ruling.  There  was  no  offer  to  prove  or 
show  that  such  alleged  subsequent  oral  agree- 
ment varying  the  terms  of  the  original  writ- 
ten agreement  of  purchase  by  the  defendant 
was  based  upon  any  consideration  whatso- 
ever. The  law  Is  well  settled  that,  In  order 
to  render  evidence  of  a  subsequent  parol 
agreement  admissible  to  vary  the  terms  of  a 
written  contract,  It  Is  necessary  that  such 
subsequent  agreement  be  founded  upon  a 
consideration.  Phillips  v.  Longstreth,  14 
Ala.  337;  17  Cyc.  730;  Spann  v.  Baltzell, 
1  Fla.  301,  46  Am.  Dec.  346;  Robinson  v. 
Hyer,  35  Fla.  544,  17  South.  745;  Gunby  v. 
Drew,  45  Fla.  350,  34  South.  305. 

In  the  midst  of  the  trial  the  defendant 
moved  the  court  for  leave  to  file  an  addi- 
tional plea ;  but  the  court  denied  the  motion, 
and  this  ruling  is  assigned  as  error.  There 
was  no  error  in  Buch  ruling.  The  proffered 
plea  alleged  a  total  failure  of  consideration, 
in  that  the  plaintiff's  agent  fraudulently  pro- 
cured the  written  order  or  agreement  for 
the  purchase  of  the  five  boiler  cleaners  by 
the  fraudulent  and  deceitful  representations 
that  said  cleaners  were  so  made  and  con- 
structed as  to  prevent  the  accumulation  of 
lime  deposits  on  the  sides  of  the  steam  boil- 
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ers  and  flues,  bat  that  said  cleaners  were  of 
no  benefit,  and  did  not  and  would  not  pre- 
vent such  accumulations  In  said  boilers,  and 
were  wholly  worthless  and  of  no  value. 

This  proffered  plea  was  properly  rejected 
by  the  court,  because  it  tendered  a  defense 
wholly  inconsistent  and  at  variance  with  the 
defendants'  written  contract  of  purchase  of 
the  goods  sued  for.  By  that  contract  the 
defendants  themselves  fixed  the  period  of  60 
days  from  the  date  of  the  arrival  of  said 
goods  within  which  they  were,  by  tests  to 
be  practically  applied  by  themselves,  to  find 
out  and  discover  whether  said  boiler  clean- 
ers would  accomplish  the  work  for  which 
they  were  designed,  and  whether  or  not  they 
were  worth  the  price  charged  for  them, 
without  any  reliance  upon  the  representa- 
tions of  the  plaintiff  or  its  agent  aB  to  the 
quality  and  value  of  such  appliances,  and 
were  by  such  tests  to  decide  within  said  60 
days  whether  they  would  become  liable  for 
the  purchase  of  said  cleaners,  and  if  after 
said  60  days'  actual  trial  of  said  appliances 
they  did  not  promptly  notify  the  plaintiff 
that  their  decision  was  not  to  purchase  them 
they  were  to  be  bound  and  obligated  for  the 
agreed  price  thereof  as  purchasers  thereof. 
They  were  estopped  by  their  written  con- 
tract, by  which  they  undertook  themselves 
to  test  the  efficiency  of  said  appliances  before 
becoming  bound  for  their  purchase,  from 
now  setting  up  as  a  defense  that  they  were 
deceived  as  to  the  efficiency  of  such  appli- 
ances by  the  false  representations  of  any 
one. 

The  denial  of  the  defendants'  motion  for 
new  trial  Is  also  assigned.  In  disposing  of 
the  above-mentioned  assignments  of  error 
we  have  disposed  of  all  of  the  grounds  of 
the  motion  for  new  trial  that  have  been 
argued  or  urged  here;  and,  finding  no  er- 
ror the  judgment  of  the  circuit  court  In  said 
cause  is  hereby  affirmed,  at  the  cost  of  the 
plaintiffs  In  error. 

HOCKER  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opin- 
ion. 


FISHER  v.  STATE. 

(Supreme  Court  of  Florida.  Division  B.  April 
7,  1908.) 

1.  Intoxicating  Liquors  —  Illegal  Sale- 
Evidence. 

In  the  trial  of  persons  charged  with  selling 
liquors  contrary  to  law,  proof  of  the  delivery 
of  whisky  to  a  person  by  the  defendant  and  the 
receipt  of  money  therefor  by  him  ia  prima  facie 
evidence  of  the  ownership  of  said  whisky  by  the 
defendant,  and  casts  upon  him  the  burden  of 
rebutting  the  legal  presumption. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §  277.] 

2.  Same. 

The  evidence  examined,  and  found  sufficient 
to  support  a  verdict  of  guilty  of  the  offense  of 


engaging  in  and  carrying  on  the  business  of  a 
dealer  in  liquors  in  a  county  which  had  voted 
against  the  sale  of  said  liquors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  fi  900-322.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Leon  County ;  John 
W.  Malone,  Judge. 

Israel  Fisher  was  convicted  of  an  illegal 
sale  of  liquors,  and  brings  error.  Affirmed. 

J.  A.  Edmondson,  for  plaintiff  in  error. 

PARKHILL,  J.  The  plaintiff  In  error  was 
convicted  of  the  offense  of  engaging  in  and 
carrying  on  the  business  of  a  dealer  in  liquors 
In  the  county  of  Leon,  which  said  county  had 
voted  against  the  sale  of  said  liquors.  The 
only  contention  here  is  that  the  vef  diet  is  con- 
trary to  and  unsupported  by  the  evidence. 

William  M.  Langston,  a  witness  for  the 
state,  testified  as  follows :  "During  the  month 
of  December,  1906, 1  was  chief  of  police  of  the 
city  of  Tallahassee.  On  the  14th  day  of  such 
month  I  was  standing  In  front  of  the  city 
market  with  Jackson  Gray,  who  was  then  an 
officer  of  the  police  force  of  the  city  of  Talla- 
hassee, and  I  saw  Ben  Bryant  go  to  the  fish 
stall  occupied  by  Israel  Fisher  and  hand  to 
Fisher  a  silver  dollar.  Afterwards  Mr.  Gray 
and  myself  saw  Ben  Bryant  walk  in  the  di- 
rection of  the  rear  of  the  market  building. 
Mr.  Gray  and  myself  then  went  upstairs  in 
the  city  council  chamber  over  the  market 
where  we  have  a  view  of  the  rear  of  the  stall 
occupied  by  Israel  Fisher.  We  then  saw  Fish- 
er go  out  of  the  back  door  to  his  stall  and 
hand  to  Ben  Bryant  a  package  wrapped  in  a 
piece  of  paper,  and  place  upon  a  barrel  in  the 
rear  of  the  stall  25  cents  In  silver.  Ben  Bry- 
ant immediately  took  up  the  money  from  the 
barrel.  We  then  came  downstairs  to  the 
front  of  the  market  again,  and  when  we 
reached  there  we  saw  Ben  Bryant  deliver  the 
package  to  a  negro  man,  who  walked  across 
the  street  and  delivered  it  to  a  woman  by  the 
name  of  Julia  Brown.  Mr.  Gray  and  myself 
then  walked  across  the  street  and  took  the 
package  from  the  possession  of  Julia  Brown, 
and  found  the  same  to  be  a  pint  of  whisky. 
Mr.  Gray  and  myself  then  went  Into  Israel 
Fisher's  stall  and  found  In  his  fish  bin  22 
pints  of  whisky  and  25  half  pints  of  whisky, 
and  we  also  found  In  the  bottom  of  the  bin 
numerous  whisky  labels.  We  took  possession 
of  the  whisky  and  carried  the  same  up  to  the 
mayor's  courtroom.  All  of  this  occurred  in 
Leon  county,  Btate  of  Florida,  on  the  14th 
day  of  December,  A.  D.  1906.  On  the  same 
day  I  returned  to  Israel  Fisher  the  whisky 
which  I  took  possession  of  In  his  stall." 

Jackson  Gray  gave  substantially  the  same 
testimony. 

Ben  Bryant  testified  for  the  stabs  as  fol- 
lows :  "During  the  second  week  In  December, 
1906,  I  met  Julia  Brown  on  the  street  near 
the  market  house  in  Tallahassee.  She  gave 
me  a  dollar  and  asked  me  to  go  over  and  get 
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her  a  pint  of  whisky  from  Israel  Fisher.  I 
went  over  to  Fisher's  stall,  and  gave  him  the 
dollar,  and  told  him  I  wanted  a  pint  of 
whisky.  I  went  round  to  the  rear  of  Fisher's 
stall,  and  he  handed  me  a  pint  of  whisky 
wrapped  up  in  a  piece  of  paper,  and  put  25 
cents  in  change  on  top  of  a  barrel  in  the  rear 
of  the  stall.  I  took  up  the  change  from  the 
top  of  the  barrel.  I  then  went  back  to  the 
front  of  the  market,  handed  the  whisky  to  a 
negro  man  from  the  country  and  requested 
him  to  deliver  it  to  Julia  Brown  in  person. 
At  the  time  I  got  the  whisky  for  Julia  Brown 
from  Fisher,  I  had  not  gotten  from  him  all 
the  whisky  which  he  had  bought  for  me  in 
Quincy.  I  had  gotten  two  pints,  and  after 
the  trial  in  the  mayor's  court  I  got  the  bal- 
ance ;  but  the  whisky  I  bought  from  Fisher  for 
Julia  Brown  was  not  a  part  of  the  whisky 
which  Fisher  had  bought  from  me,  but  I  paid 
75  cents  for  the  pint  of  whisky  which  I 
bought  for  Julia  Brown  with  the  money  Julia 
gave  me,  and  I  returned  the  change  to  Julia. 
All  this  occurred  in  Leon  County,  Florida, 
about  December  14,  1906." 

The  defendant  testified  as  follows:  "My 
name  Is  Israel  Fisher,  and  I  have  been  en- 
gaged in  the  fish  business  in  the  city  of  Talla- 
hassee for  the  past  30  years,  and  I  am  now 
still  engaged  in  the  fish  business  in  Talla- 
hassee. During  the  month  of  December,  1006, 
and  for  some  time  prior  thereto,  I  was  en- 
gaged in  the  fish  business  in  Quincy,  Florida. 
It  was  my  custom,  from  the  time  I  became 
engaged  in  the  fish  business  in  Quincy,  to  go 
to  Quincy  from  Tallahassee  every  Friday  aft- . 
ernoon  of  each  week  for  the  purpose  of  look- 
ing after  my  fish  business  there.  I  usually 
returned  to  Tallahassee  on  the  following  Sun- 
day afternoon.  During  the  second  week  in 
December,  1906,  Alfred  Donalson,  Hardy 
Croom,  William  Smith,  Sawnee  Moore,  and 
Thomas  Nix  each  came  to  me  at  different 
times  and  different  places  and  gave  me  $3  and 
requested  me  to  buy  $3  worth  of  whisky  for 
them  the  next  time  I  went  to  Quincy,  stating 
that  they  wanted  to  lay  in  a  supply  of  whisky 
for  Christmas.  I  agreed  to  buy  the  whisky  for 
them,  as  they  were  all  old  friends  and  regular 
fish  customers  of  mine.  On  account  of  these 
parties  being  old  friends  and  regular  custom- 
ers of  mine,  I  had  frequently  purchased 
whisky  for  them  at  their  request  while  in 
Quincy,  and  never  in  any  case  charging  them 
anything  for  my  services  nor  any  profit  on  the 
whisky.  I  simply  acted  In  all  these  transac- 
tions as  the  agent  of  these  parties.  In  buying 
whisky  for  them  I  had  always  been  accus- 
tomed to  buy  a  brand  of  whisky  which  costs 
50  cents  per  pint.  About  the  same  time  Ben 
Bryant,  who  was  also  an  old  friend  and  regu- 
lar customer  of  mine,  came  to  me  and  re- 
quested me  to  purchase  for  him  while  in 
Quincy  |3  worth  of  whisky,  giving  me  $2.25, 
requesting  me  to  lend  him  the  other  75  cents, 
and  he  would  pay  me  back  when  I  returned 
from  Quincy.  As  I  had  been  accustomed  to 
buy  whisky  for  Bryant  while  in  Quincy,  as  he 


was  an  old  friend  and  regular  customer  of 
mine,  I  agreed  to  buy  the  whisky  for  him  just 
as  I  did  with  the  others,  and  I  merely  acted 
as  his  agent,  not  making  any  charge  for  my 
services,  nor  making  any  profit  on  the  whisky. 
About  the  same  time  Mr.  G.  W.  Hale,  the  jan- 
itor at  the  courthouse,  came  to  me  and  re- 
quested me  to  buy  for  him  a  pint  of  whisky 
of  the  same  brand  which  I  had  been  accustom- 
ed to  purchase  for  him  in  Quincy  at  75  cents 
per  pint.  He  gave  me  75  cents  for  such  pur- 
pose. On  Friday  before  the  14th  day  of  De- 
cember I  went  to  Quincy  as  usual,  and  while 
there  I  purchased  for  Alfred  Donalson,  Hardy 
Croom,  William  Smith,  Sawnee  Moore,  Thom- 
as Nix,  and  Ben  Bryant  each  six  pints  of 
whisky  of  the  same  brand  I  had  been  accus- 
tomed to  purchase  for  them,  and  paid  there- 
for 50  cents  per  pint.  1  also  purchased  for 
Mr.  Hale  a  pint  and  one  half  pint  of  the  same 
whisky  I  had  purchased  for  the  others,  as  I 
was  unable  to  purchase  for  him  the  same 
brand  I  had  been  accustomed  to  purchase,  as 
Mr.  Holley,  who  was  engaged  in  the  liquor 
business  in  Quincy,  and  from  whom  I  was 
accustomed  to  purchase  Mr.  Hale's  whisky, 
was  out  of  Mr.  Hale's  brand.  I  packed  the 
whisky  in  a  suit  case  and  sent  it  to  Tal- 
lahassee by  express.  I  returned  to  Talla- 
hassee on  Sunday  afternoon,  and  after  ar- 
riving I  went  to  the  express  office  and  got 
the  whisky.  I  carried  it  round  to  my  stall, 
and  while  there  I  met  Ben  Bryant  He  re- 
quested me  to  let  him  have  two  pints  of 
whisky,  which  I  had  purchased  for  him, 
which  I  did.  I  put  the  balance  of  the  whisky 
in  my  fish  bin.  On  Monday  I  did  not  go  to  my 
stall  at  the  fish  market  at  all,  as  I  never  have 
any  fish  for  sale  on  Monday,  and  on  that  ac- 
count never  open  up  my  stall  for  business. 
On  Tuesday  morning  Ben  Bryant  came  to  my 
stall  and  asked  me  to  let  him  have  a  pint  of 
whisky  and  handed  me  a  dollar.  As  I  still 
had  four  pints  of  whisky  which  belonged  to 
him,  and  as  he  owed  me  75  cents  still  on  ac- 
count of  the  money  which  I  loaned  him  to 
purchase  his  whisky,  I  put  a  pint  of  whisky 
which  he  asked  me  for  and  25  cents  in  change 
on  a  barrel  in  the  rear  of  my  stall,  and  Ben 
Bryant  came  around  to  the  rear  of  my  stall 
and  got  the  whisky  and  the  money.  Imme- 
diately afterwards  the  chief  of  police,  Mr. 
Langston,  and  Mr.  Gray  came  to  my  stall 
and  arrested  me,  and  took  possession  of  all 
the  whisky  in  my  fish  bin.  After  my  trial  in 
the  mayor's  court  Mr.  Langston  returned  to 
me  the  whisky  which  he  had  taken  from  me. 
As  Alfred  Donalson,  Hardy  Croom,  William 
Smith,  Sawnee  Moore,  Thomas  Nix,  and  G. 
W.  Hale  were  In  the  courtroom  at  the  time  of 
my  trial  In  the  mayor's  court,  I  got  them  to- 
gether after  the  trial  and  gave  them  the 
whisky  which  I  had  purchased  for  them.  I 
gave  Alfred  Donalson  six  pints  of  whisky,  and 
he  gave  me  10  cents,  which  was  his  part  of 
the  express  charges.  I  gave  Hardy  Croom 
six  pints  of  whisky,  and  he  gave  me  10 
cents  for  hiB  part  of  the  express  charges. 
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I  gave  William  Smith  six  pints  of  whisky, 
and  he  gave  me  10  cents  for  his  part  of  the 
express  charges.  I  gave  Sawnee  Moore  six 
pints  of  whisky,  and  he  gave  me  10  cents 
for  his  part  of  the  express  charges,  I  gave 
Ben  Bryant  three  pints  of  whisky,  which 
was  the  balance  of  the  whisky  I  purchas- 
ed for  him  in  Quincy,  and  he  paid  me  10 
cents  for  his  part  of  the  express  charges. 
I  gave  Thomas  Nix  six  pints  of  whisky, 
which  I  purchased  for  him,  and  he  paid  me 
10  cents  for  his  part  of  the  express  charges. 
I  also  gave  Mr.  Hale  the  pint  and  one-half 
pint  of  whisky,  which  I  bought  for  him.  In 
purchasing  whisky  for  these  parties  I  nev- 
er made  any  charge  for  my  services,  nor 
charged  any  profit  on  the  whisky  which  I 
purchased  for  them.  In  purchasing  whisky  for 
them  from  time  to  time  it  had  always  been 
my  custom,  after  I  had  gotten  the  whisky  out 
of  the  express  office  at  Tallahassee,  to  put  it 
in  my  fish  bin,  and  in  this  way  the  labels 
would  come  off  the  bottles  and  would  be  left 
in  the  bottom  of  the  fish  bin.  The  whisky 
which  I  let  Ben  Bryant  have  on  Tuesday 
morning  was  whisky  which  belonged  to  him, 
and  I  did  not  sell  It  to  him.  In  purchasing 
whisky  for  these  parties,  I  did  so  as  they 
were  old  friends  of  mine  and  regular  custom- 
ers, and  I  had  known  them  for  a  long  time." 

Alfred  Donalson,  Hardy  Croom,  William 
Smith,  Sawnee  Moore,  Thomas  Nix,  and  G.  W. 
Hale  corroborated  the  defendant  so  far  as 
their  dealings  with  him  were  concerned. 

In  construing  section  3567,  Gen.  St  1906, 
we  have  held  that  proof  of  the  delivery  of 
whisky  to  a  person  by  the  defendant  and  the 
receipt  of  money  therefor  by  him  is  prima 
facie  evidence  of  the  ownership  of  said 
whisky  by  the  defendant,  and  casts  upon  him 
the  burden  of  rebutting  the  legal  presump- 
tion. Goode  v.  State,  50  Fla.  45,  39  South. 
461 ;  Massey  v.  State,  50  Fla.  109,  39  South. 
790. 

The  evidence  established  that  the  defend- 
ant delivered  whisky  to  Bryant  and  received 
75  cents  for  It,  thereby  making  out  a  prima 
facie  case  of  the  ownership  of  the  whisky  by 
the  defendant;  and  the  defendant  failed  to 
rebut  the  legal  presumption.  It  is  true  the 
defendant  testified  that  the  whisky  which  he 
let  Ben  Bryant  have  on  Tuesday  morning  was 
whisky  which  belonged  to  him,  and  that  he 
(the  defendant)  did  not  sell  it  to  him.  But 
Bryant  testified  that  the  whisky  he  bought 
from  the  defendant  for  Julia  Brown  was  not 
part  of  the  whisky  which  Fisher  had  bought 
for  him;  but  he  (Bryant)  paid  75  cents  for 
the  pint  of  whisky  which  he  bought  for  Julia 
Brown  with  the  money  Julia  gave  him,  and 
he  returned  the  change  to  Julia. 

It  is  true  the  defendant  said  that  after  his 
trial  in  the  mayor's  court  he  gave  Ben  Bry- 
ant three  pints  of  whisky,  which  was  the  bal- 
ance of  the  whisky  purchased  for  Bryant  In 
Quincy ;  but  Bryant  said :  "At  the  time  I  got 
the  whisky  for  Julia  Brown  from  Fisher,  I 
had -not  gotten  from  him  all  the  whisky  which 


he  had  bought  for  me  in  Quincy.-  I  had  got- 
ten two  pints,  and  after  the  trial  in  the  may- 
or's court  I  got  the  balance ;  but  the  whisky  I 
bought  from  Fisher  for  Julia  Brown  was  not 
a  part  of  the  whisky  which  Fisher  had  bought 
for  me." 

So  there  was  conflict  in  the  evidence  on  this 
point,  and  there  were  suspicious  circumstan- 
ces, such  as  the  delivery  of  the  whisky  in  a 
stealthy  manner  and  the  large  number  of 
whisky  labels  in  defendant's  fish  bin.  See 
Reynolds  v.  State,  52  Fla.  409,  42  South.  373. 

The  jury  accepted  as  true  the  testimony  for 
the  state,  and  we  think  it  sufficient  to  support 
the  verdict 

The  Judgment  Is  affirmed. 

TAYLOR  and  HOCKER,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  OOCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


STATE  ex  rel.  H.  W.  METCALF  COMPANY, 
v.  MARTIN,  Revenue  Collector. 

(Supreme  Court  of  Florida,  Division  B.  April 
20,  1908.) 

1.  Mandamus— When  Granted— Othxb  Ade- 
quate Remedy. 

Mandamus  cannot  be  made  the  instrument 
for  giving  a  court  jurisdiction  of  litigation  on 
collateral  matters  in  an  irregular  way ;  and  the 
writ  should  be  denied  if  the  party  has  a  specific 
remedy  to  which  he  can  resort.  If  another  ade- 
quate remedy  has  been  provided  by  statute,  be 
cannot  invoke  mandamus. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  33,  Mandamus,  §8  8-34.] 

2.  Intoxicating  Liquors  —  Prohibition 
Election— Contest. 

Section  1216  of  the  General  Statutes  of 
1906  provides  a  complete  and  effective  procedure 
in  equity  for  testing  the  validity  of  prohibition 
elections,  and  the  remedy  there  prescribed  is  the 
exclusive  method  by  which  such  elections  can  be 
contested  and  judicially  inquired  into. 

3.  Same  —  Mandamus  —  Issuance  of  Liquor 
License— Invalidity  of  Prohibition  Elec- 
tion. 

Where  an  election  held  to  decide  whether 
prohibition  shall  be  established  in  a  county  has 
been  officially  declared  to  have  resulted  in  favor 
of  such  prohibition,  the  regularity  or  validity  of 
such  election  cannot  be  inquired  into  in  a  pro- 
ceeding by  mandamus  whose  direct  object  is  to 
compel  the  issuance  to  the  relator  of  a  liquor 
dealer's  license,  the  right  to  which  is  predicated 
upon  the  alleged  invalidity  of  such  election,  con- 
sequent upon  alleged  irregularities  and  illegal- 
ities in  the  conduct  thereof.  In  such  a  case  the 
invalidity  of  such  election  must  be  first  judicial- 
ly established  in  a  proceeding  instituted  under 
the  provisions  of  section  1216,  Gen.  St.  190G, 
before  a  party  can  invoke  mandamus  to  coerce 
the  issuance  of  a  liquor  dealer's  license. 

4.  Same— Prohibition  Election. 

Whether  section  1  of  article  19  of  the  Flor- 
ida Constitution  of  1885  does  not  mandatorily 
require  prohibition  elections  to  be  conducted  in 
the  manner  prescribed  by  law  for  holding  general 
ejections — q  ua?  re  ? 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Orange  County; 
Minor  S.  Jones,  Judge. 
Application  by  the  state,  on  the  relation 
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of  the  H.  W.  Metcalf  Company,  for  writ  of 
mandamus  to  W.  B.  Martin,  collector  of  rev- 
enue. From  an  order  denying  the  writ,  plain- 
tiff brings  error.  Affirmed. 

Jno.  B.  Hartrldge  and  J.  H.  Jones,  for 
plaintiff  in  error.  Beggs  &  Palmer  and  L. 
G.  Starbuck,  for  defendant  in  error. 

TAYIX5R,  J.  The  plaintiff  in  error,  as 
relator  below,  filed  its  petition  for  manda- 
mus In  the  circuit  court  for  Orange  county 
against  W.  B.  Martin,  as  tax  collector  for 
Orange  county.  Alternative  writ  of  manda- 
mus was  Issued,  and  was  met  by  the  re- 
spondent with  a  motion  to  quash,  which  mo- 
tion was  granted  and  the  proceeding  dismiss- 
ed ;  and  to  review  this  judgment  the  relator 
below  brings  the  case  to  this  court  by  writ 
of  error. 

The  alternative  writ  alleges,  in  substance : 
That  the  relator,  the  H.  W.  Metcalf  Com- 
pany, Is  a  corporation  of  the  state  of  Flori- 
da doing  business  in  Orange  county,  In  said 
state,  and  a  citizen  of  said  state.  That  pre- 
cinct 1,  in  Orange  county,  is  an  election  dis- 
trict of  such  county,  and  that  since  October 
1,  1907,  a  majority  of  the  registered  voters 
therein  have  petitioned  for  a  permit  to  sell 
liquors,  wines,  and  beers.  That  relator  Is 
a  sober,  law-abiding  citizen  and  artificial  per- 
son. That  it  has  complied  with  and  perform- 
ed all  of  the  conditions  precedent  necessary 
to  be  complied  with  and  performed  to  enable 
it  to  have  issued  to  it  a  permit  to  sell  liq- 
uors, wines,  and  beer  In  said  district  No.  1, 
In  Orange  county.  That  on  the  3d  day  of 
October,  1907,  it  applied  to  the  county  com- 
missioners of  said  Orange  county  by  petition 
for  a  permit  to  sell  liquors,  wines,  and  beer 
In  Orlando,  in  said  precinct  or  district  No.  1, 
which  permit  was  duly  granted,  authorizing 
relator  to  sell  liquors,  wines,  and  beer  in 
said  precinct  No.  1  for  one  year,  commenc- 
ing October  1,  1907.  That  thereafter,  on 
November  7,  1907,  petitioner  presented  said 
permit  to  the  respondent  tax  collector,  and 
at  the  same  time  tendered  the  sum  of  $1,000 
in  gold  coin  of  the  United  States  and  the 
additional  sum  of  25  cents  for  such  officer's 
fee,  and  demanded  of  him  a  license  to  sell 
such  liquors,  wines,  and  beer  in  said  pre- 
cinct as  provided  by  law ;  but  that  said  tax 
collector  then  and  there  refused  to  issue  such 
license,  claiming  as  bis  reason  for  such  re- 
fusal that  an  election  had  been  called  and 
held  in  said  county  of  Orange  on  October 
8,  1907,  to  decide  whether  the  sale  of  intox- 
icating liquors,  wines,  and  beer  should  be 
prohibited  in  such  county,  and  that  such  elec- 
tion resulted  in  a  majority  of  the  votes  there- 
at being  against  the  sale  of  such  liquors,  etc., 
in  said  county,  whereby  the  sale  of  such  liq- 
uors, wines,  and  beer  was  prohibited  In  said 
county.  That  said  election  was  called  pur- 
suant to  the  statute,  and  was  held  on  Oc- 
tober 8,  1907,  and  the  votes  cast  thereat  were 
canvassed  on  October  14,  1907,  by  the  coun- 
ty commissioners  of  said  county,  who  certi- 


fied as  a  result  of  such  canvass  that  the  to- 
tal vote  cast  in  the  county  at  said  election 
was  1,181,  of  which  689  were  In  favor  of  the 
sale  of  liquors,  etc.,  and  592  were  against 
such  selling,  and  did  declare  that,  a  majority 
of  all  votes  having  been  cast  against  sell- 
ing, the  sale  of  such  liquors,  etc.,  be  pro- 
hibited In  said  county.  That  said  election 
was  illegal  and  void,  and  In  violation  of 
section  1214  of  the  General  Statutes  of  Flori- 
da of  1906,  making  provision  for  the  ballots 
to  be  used  at  such  elections,  which  section 
provides  as  follows:  "At  said  election  the 
ballots  used  shall  be  a  plain  white  piece  of 
paper  and  having  written  or  printed  on  one 
side  thereof  either  'For  Selling*  or  'Against 
Selling"'— but  that  the  ballot  provided  by 
the  county  commissioners  which  was  used 
at  all  the  precincts  in  said  county  at  said 
election  was  in  form  as  follows : 

"Official  ballot  for  the  election  to  be  held 
on  the  8th  day  of  October,  A.  D.  1907,  in 
the  county  of  Orange,  state  of  Florida,  in 

precinct  to  decide  whether  the  sale  of 

intoxicating  liquors,  wines,  and  beer  shall  be 
prohibited  In  said  county.  Mark  (X)  your 
choice  to  the  left  of  the  ballot. 


For  Selling 


Against  Selling." 


— and  that  by  reason  thereof  great  and  sub- 
stantial injury  was  done.  That  under  the 
law  there  should  have  been  two  ballots  is- 
sued and  used,  having  written  or  printed  on 
one  side  of  one  of  them  the  words  "For 
Selling"  and  written  or  printed  on  one  side 
of  another  and  different  ballot  the  words 
"Against  Selling,"  whereas  under  the  ballot 
furnished  and  prescribed  by  the  county  com- 
missioners both  the  words  "For  Selling"  and 
"Against  Selling"  were  placed  upon  one  bal- 
lot and  on  the  same  side  thereof,  with  print- 
ed directions  for  marking  same  as  is  above 
set  forth.  That  said  ballots  were  not  only 
in  violation  of  law,  but  were  vague,  indefi- 
nite, and  misleading,  whereby  many  ballots 
cast  at  12  different  precincts  in  said  county 
were  rejected  and  not  counted  because  of 
being  Improperly  marked  by  the  voters  there- 
of, and  several  ballots  in  G  different  precincts 
were  rejected  and  not  counted,  because  It 
could  not  be  accurately  determined  from  the 
position  in  which  the  voters'  marks  thereon 
were  placed  as  to  how  they  intended  to  vote 
on  the  proposition.  That  under  the  declared 
result  of  said  election  there  was  a  majority 
of  only  3  votes  against  the  sale  of  liquors 
in  said  county,  whereas  because  of  said  il- 
legal ballots  furnished  to  be  voted  and  said 
Illegal  instructions  thereon  134  votes  cast 
at  said  election  were  not  counted  and  as 
many  qualified  voters  of  said  county  were 
prevented  and  deprived  of  the  privilege  of 
expressing  their  choice.  That  by  reason  of 
said  failure  and  refusal  of  said  tax  collect- 
or to  receive  said  $1,000  for  a  license,  and 
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bis  failure  to  issue  said  license,  the  said  H. 
W.  Metcalf  Company  has  been  prevented  and 
Is  prevented  from  receiving  and  obtaining 
said  license  to  sell  liquors,  wines,  and  beer 
In  said  district  No.  1,  in  said  county  of 
Orange,  and  to  which  by  law  it  is  entitled. 
That  relator  is  without  remedy  in  the  prem- 
ises, unless  It  be  by  the  extraordinary  writ 
of  mandamus. 

The  motion  to  quash  was  upon  the  grounds 
In  substance: 

(1)  That  mandamus  Is  not  the  proper  rem- 
edy. 

(2)  That  it  was  an  attempt  to  attack  an 
election  collaterally. 

(8)  That  section  1216  of  the  General  Stat- 
utes of  1906  provides  the  only  proper  rem- 
edy for  contesting  such  an  election. 

(4)  That  relator  has  not  in  and  by  his  al- 
ternative writ  stated  facts  entitling  him  to 
a  license,  or  on  which  It  Is  the  duty  of  re- 
spondent to  Issue  him  a  license. 

The  order  granting  the  motion  to  quash 
and  dismissing  the  proceedings  is  assigned 
as  error.  The  circuit  judge  committed  no 
error  in  making  this  order. 

It  is  evident  from  the  alternative  writ 
that  this  proceeding  is  an  Indirect  attempt 
to  contest  the  regularity  and  validity  of  the 
local  option  election  alleged  to  have  been 
held  in  Orange  county,  and  that  the  adjudi- 
cation of  the  validity  or  Invalidity  of  such 
election  is  a  collateral  question  to  the  direct 
relief  sought  by  the  writ,  viz.,  the  Issuance 
to  the  relator  of  a  liquor  dealer's,  license, 
and  that  the  relator's  right  to  such  license 
depends  upon  the  adjudication  of  such  col- 
lateral question,  whether  or  not  such  elec- 
tion was  valid  or  invalid.  If  It  was  valid, 
then  the  relator  has  no  right  to  such  license ; 
but.  If  It  was  invalid,  then  It  would  have  the 
right  thereto. 

It  is  the  settled  rule  that  mandamus  can- 
not be  made  the  instrument  for  giving  a 
court  Jurisdiction  of  litigation  on  collateral 
matters  in  an  Irregular  way.  2  Spelling  on 
Injunctions  &  Other  Extra.  Rem.  (2d  Ed.) 
89  1386-1440;  High's  Extra.  Legal  Rem.  (3d 
Ed.)  §  198.  Another  well-settled  rule  In  man- 
damus Is  that  It  should  be  denied  if  the  par- 
ty has  a  specific  remedy  to  which  he  can  re- 
sort. If  another  adequate  remedy  has  been 
provided  by  statute,  he  cannot  invoke  man- 
damus. 2  Spelling's  Injunc.  &  Other  Extra. 
Rem.  §  1374.  As  before  stated,  the  relator's 
alternative  writ  shows  that  his  right  to  the 
license  sought  to  be  coerced  thereby  depends 
upon  the  adjudication  of  the  question  of  the 
validity  of  the  alleged  local  option  election. 
In  the  absence  of  an  authoritative  adjudica- 
tion of  the  alleged  invalidity  of  such  elec- 
tion, the  alternative  writ  does  not  show  any 
right  In  the  relator  to  the  license  applied  for 
that  could  be  enforced  by  mandamus.  Con- 
sequently this  collateral  question  is  inject- 
ed Into  this  proceeding  for  mandamus,  there- 
by seeking,  not  only  to  coerce  the  Issuance 
of  a  license,  but  to  have  such  election,  that 


stands  as  an  effectual  bar  to  the  relator's 
right  to  such  license,  adjudged  to  be  Invalid ; 
and  this  in  face  of  the  fact  that  by  the  pro- 
visions of  section  1216  of  the  General  Stat- 
utes of  1906  a  most  complete  and  effective 
procedure  in  equity  Is  provided  for  having 
the  validity  or  invalidity  of  such  elections 
tested  and  adjudicated.  Since  this  statute 
provides  for  a  contest  of  such  an  election, 
the  remedy  there  prescribed  In  cases  like  this 
is  exclusive.  Puckett  v.  Snider,  110  Ky.  261, 
61  S.  W.  277.  Our  conclusion  Is  that  where 
an  election  has  been  held  In  a  county  to  de- 
cide whether  the  sale  of  Intoxicating  liquors 
shall  be  prohibited  therein,  and  the  canvass 
of  such  election  has  resulted  in  an  official 
declaration  that  prohibition  in  such  county 
has  been  established  thereby,  the  regularity 
or  validity  of  such  election  cannot  be  in- 
quired into  in  a  proceeding  by  mandamus 
whose  direct  object  is  to  compel  the  issuance 
to  the  relator  of  a  liquor  dealer's  license,  the 
right  to  which  is  based  upon  the  alleged  In- 
validity of  such  election  consequent  upon  al- 
leged irregularities  and  illegalities  In  the 
conduct  thereof;  but  that  In  such  a  case  the 
alleged  invalidity  of  such  election  must  be 
first  judicially  established  in  a  proceeding  in- 
stituted under  the  provisions  of  section  1216, 
General  Statutes  of  1906,  and  then,  if  the 
proper  officer,  when  properly  applied  to,  re- 
fuses to  Issue  a  license  to  which  he  is  en- 
titled, he  can  then  coerce  the  Issuance  of 
such  license  by  mandamus.  It  may  be  well 
to  call  the  attention  of  the  parties  in  this 
cause  to  the  provisions  of  section  1  of  ar- 
ticle 19  of  the  Florida  Constitution  of  1885, 
where  its  seems  to  be  prescribed  that  these 
prohibition  elections  "shall  be  conducted  in 
the  manner  prescribed  by  law  for  holding 
general  elections." 

The  judgment  of  the  circuit  court  in  said 
cause  is  hereby  affirmed,  at  the  cost  of  the 
relator,  plaintiff  in  error. 

HOCEER  and  PARK  HILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  J  J.,  concur  In  the  opinion. 


LOEFFLER  v.  CITY  OF  WEST  TAMPA. 

(Supreme  Court  of  Florida.  Division  B.  Jan. 
22,  1908.) 

1.  Whit  of  Ebbob  —  Rkcobd  —  Sufficiency— 
Review. 

The  demurrer  to  the  evidence,  the  order  or 
ruling  of  the  court  requiring  the  defendant  to 
join  In  the  demurrer,  followed  by  the  written 
joinder  in  demurrer  required  by  such  ruling, 
form  part  of  the  record  proper  in  the  case,  and 
no  exception  to  the  ruling  on  the  demurrer  is 
necessary  to  have  it  reviewed  here. 

2.  Same— Dewtbbeb  to  Evidence — Rkcobd. 

A  demurrer  to  the  evidence  introduces  the 
factB  into  the  record,  and  its  effect  is  to  make 
the  evidence  stated  therein  a  part  of  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  2369.] 
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3.  Same — Bill  of  Exceptions. 

The  grounds  of  the  objections  made  by 
plaintiff  to  a  joinder  in  the  demurrer  to  the 
evidence,  as  that  the  demurrer  does  not  correct- 
ly state  the  evidence,  are  matters  in  pais,  not 
part  of  the  record  proper,  and  may  be  evidenced 
to  an  appellate  court  only  by  bill  of  exceptions, 
for  such  court  could  not  tell  whether  the  ruling 
was  correct  unless  the  evidence  be  preserved 
and  evidenced  by  bill  of  exceptions. 

4.  Same— Review. 

Upon  demurrer  to  the  evidence,  where  the 
supposed  statement  of  facts  of  what  the  evidence 
proved  is  not  properly  made,  as  that  the  demur- 
rer does  not  admit  the  facts  which  the  other  par- 

§T  attempts  to  prove,  or  where  there  Is  an  evi- 
ent  attempt  to  set  up  the  evidence  of  the  de- 
fendant against  the  evidence  of  the  plaintiff,  and 
to  bring  before  the  court  a  loose  and  indeter- 
minate statement  of  -disputed  facts,  the  plain- 
tiff in  error  has  the  right  to  insist,  as  error  ap- 
parent on  the  statement  itself,  that  the  court 
erred  in  sustaining  the  demurrer. 

5.  Tbial—  Demubreb  to  Evidence. 

Upon  demurrer  to  the  evidence,  where  the 
defendant  does  not  seek  to  establish  by  the  evi- 
dence set  up  in  the  demurrer  inconsistent  prop- 
ositions, or  to  set  off  the  evidence  in  his  favor 
against  the  evidence  that  is  against  him,  but 
upon  any  theory  of  proof  the  plaintiff  cannot 
recover,  the  demurrer  was  properly  sustained. 

6.  Same. 

If  the  plaintiff  fails  to  prove  the  cause  of 
action  alleged,  and  proves  some  other  cause  of 
action,  the  defendant  has  a  right  to  decline  to 
litigate  the  cause  of  action  proved,  and  to  con- 
tend, by  way  of  demurrer  to  the  evidence,  that 
the  evidence  introduced,  though  it  might  give  the 

Elaintiff  a  right  to  recover  therefor  in  an  action 
rought  thereon,  proves  a  different  cause  of  ac- 
tion from  the  one  alleged,  and  to  ask  judgment 
in  his  favor  on  the  cause  of  action  alleged. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty ;  Joseph  B.  Wall,  Judge. 

Action  by  Gustave  LoefBer  against  the  city 
of  Wert  Tampa.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

The  plaintiff  In  error  sued  the  city  of  West 
Tampa  In  the  circuit  court  for  Hillsborough 
county,  because  It  had  left  open  and  unpro- 
tected a  ditch  extending  across  one  of  the 
city's  streets,  known  as  "Howard  Avenue," 
at  its  Intersection  with  another  street,  called 
"Cherry  Street,"  and  alleged  In  his  declara- 
tion that  "by  means  or  reason  of  which  said 
dangerous  and  unsafe  condition  of  said  street 
the  plaintiff,  who  was  then  and  there  passing 
along  and  upon  the  said  street  known  as  and 
called  'Howard  Avenue'  In  a  certain  vehicle, 
to  wit,  a  buggy,  being  then  and  there  drawn 
by  a  horse  traveling  at  a  moderate  and  rea- 
sonable rate  of  speed,  and  with  all  reasonable 
and  ordinary  care,  was  then  and  there  un- 
avoidably thrown  from  the  said  vehicle  upon 
the  approach  of  the  said  horse  and  vehicle 
to  said  ditch,  of  the  existence  of  which  said 
ditch's  dangerous  and  unsafe  condition  plain- 
tiff had  no  knowledge  or  warning,  by  means 
of  the  shying  and  effort  of  the  said  horse  to 
avoid  precipitation  into  said  ditch,  whereby 
the  plaintiffs  right  foot  was  caught  between 
the  spokes  of  one  of  the  wheels  of  the  said  ve- 
hicle, and  the  plaintiff  was  thrown  against 
an  electric  light  pole  by  the  side  of  said 
street,  adjacent  to  said  street,  with  great 


force  and  violence,"  and  the  plaintiff  was 
greatly  and  permanently  disabled,  etc. 

The  defendant  pleaded  the  general  issue, 
contributory  negligence,  and  sole  negligence 
of  plaintiff.  The  plaintiff  joined  issue  on 
these  pleas. 

On  the  19th  day  of  December,  1906,  a  trial 
was  had,  and,  the  evidence  on  behalf  of  the 
plaintiff  being  concluded,  the  defendant  filed 
the  following  demurrer  to  the  evidence  of  the 
plaintiff: 

"Now  comes  the  defendant  In  the  above- 
stated  cause  and  demurs  to  the  evidence  of 
the  plaintiff  herein,  and  for  the  purposes  of 
this  demurrer  hereby  admits  that  the  evi- 
dence of  the  plaintiff  establishes  the  follow- 
ing facta,  viz.: 

"That  the  defendant  maintained  across 
Howard  avenue,  In  the  city  of  West  Tampa, 
at  the  point  mentioned  in  the  declaration,  a 
ditch  as  alleged  in  said  declaration,  about  3 
feet  In  width  and  of  the  depth  of  about  15  to 
18  Inches,  and  that  the  said  ditch  had  been  in 
existence  for  such  a  period  of  time  as  to 
charge  the  authorities  with  knowledge  there- 
of ;  that  on  November  5, 1905,  in  the  daytime, 
plaintiff  drove  along  said  Howard  avenue  lu 
a  buggy  drawn  by  a  spirited  horse,  holding 
a  tight  rein  on  It,  and  did  not  see  the  said 
ditch  until  within  10  feet  thereof,  when  Its 
existence  was  called  to  plaintiffs  attention  by 
his  companion  In  the  said  buggy ;  that  plain- 
tiff could  not  stop  bis  horse  without  going  in- 
to the  ditch,  and  Immediately  plaintiff  Jerked 
the  horse  round  to  the  right,  and  the  horse 
jumped,  the  left  wheel  of  the  buggy  going  In- 
to the  ditch,  and  the  plaintiff  was  then  In  a 
situation  to  have  gone  down  Cherry  street 
without  Injury,  but  believed  he  could  safely 
make  a  second  turn,  and  proceed  down  How- 
ard avenue  to  the  right  of  the  ditch,  which  he 
attempted  to  do,  and  that  it  was  the  best 
course  for  him  to  have  taken,  and  that  he  did 
all  in  his  power  to  avoid  Injury,  and  in  so  do- 
ing the  buggy  wheel  struck  against  an  elec- 
tric light  pole  at  the  side  of  Howard  avenue, 
thereby  throwing  plaintiff  from  the  buggy,  by 
reason  of  which  he  sustained  injuries  as  al- 
leged In  his  declaration. 

"And  the  defendant  says  that  on  said  facts 
there  can  be  no  recovery  by  the  plaintiff  for 
the  reasons: 

"(a)  That  the  proximate  cause  of  the  plain- 
tiff's injuries  was  not  the  negligence  of  the 
defendant 

"(b)  That  the  plaintiff's  own  negligence  con- 
tributed to  and  caused  his  injuries. 

"(c)  That  the  facto  proved  are  substantial- 
ly variant  from  those  alleged  In  the  plaintiff's 
declaration. 

"Macfarlane  &  Glen,  Attys.  for  Deft." 

Whereupon  the  court  made  the  following 
order,  requiring  the  plaintiff's  counsel  to  join 
In  the  said  demurrer:  "The  court  requires 
counsel  for  plaintiff  to  join  In  the  following 
demurrer,  which  he  did  under  protest,  and  to 
which  his  exception  Is  noted." 

The  court  sustained  the  demurrer  to  the 
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evidence,  the  jury  was  discharged,  and  final 
judgment  was  entered  on  the  demurrer  to  the 
evidence  In  favor  of  the  defendant  The 
plaintiff  seeks  to  have  a  reversal  of  said 
judgment  upon  writ  of  error. 

Luneford  &  Dickenson,  for  plaintiff  In  er- 
ror.  Glen  &  Himes,  for  defendant  In  error. 

PARKHILL,  J.  (after  stating  the  facts  as 
above).  There  are  four  assignments  of  error. 
The  third  and  fourth  are  not  argued  and  will 
be  treated  as  abandoned. 

The  first  assignment  Is  "that  the' court  er- 
red In  requiring  the  plaintiff  by  Its  order  to 
join  In  the  defendant's  demurrer  to  the  evi- 
dence." The  second  assignment  Is  "that  the 
court  erred  In  the  entry  of  Its  order  sustain- 
ing the  demurrer  of  the  defendant  to  the  evi- 
dence of  the  plaintiff." 

It  Is  contended  by  plaintiff  In  error  that  the 
statements  of  fact  admitted  by  the  demurrer 
to  be  true  are  contradictory,  In  that  the  state- 
ment "that  plaintiff  could  not  stop  his  horse 
without  going  Into  the  ditch,  and  Immediately 
plaintiff  jerked  the  horse  round  to  the  right 
and  the  horse  jumped,  the  left  wheel  of  the 
buggy  going  Into  the  ditch,  and  the  plaintiff 
was  then  In  a  situation  to  have  gone  down 
Cherry  street  without  Injury,"  Is  Inconsistent 
with  the  statement,  "but  believed  he  could 
safely  make  a  second  turn  and  proceed  down 
Howard  avenue  to  the  right  of  the  ditch, 
which  he  attempted  to  do,  and  that  It  was  the 
best  course  for  him  to  have  taken,  and  that 
he  did  all  in  his  power  to  avoid  Injury,  and 
In  so  doing  the  buggy  wheel  struck  against  an 
electric  light  pole  at  the  side  of  Howard  ave- 
nue, thereby  throwing  plaintiff  from  his  bug- 
gy, by  reason  of  which  he  sustained  Injuries 
as  alleged  in  bis  declaration."  And  counsel, 
quoting  from  Morrison  v.  McKlnnon,  12  Fla. 
552,  text  557,  and  Mugge  v.  Jackson,  50  Fla. 
235,  39  South.  157,  text  160,  says:  "A  demur- 
rer to  evidence  ought  not  to  be  allowed  where 
the  party  demurring  refuses  to  admit  the 
facts  which  the  other  party  attempts  to 
prove,  nor  where  he  offers  contradictory  evi- 
dence or  attempts  to  establish  inconsistent 
propositions."  Counsel  for  defendant  in  er- 
ror contend  that  this  assignment  of  error  can- 
not be  considered,  because  It  Is  based  upon 
matters  In  pais  not  presented  by  the  bill  of 
exceptions  as  required  by  the  rules  of  this 
court. 

The  demurrer  to  the  evidence,  the  order  or 
ruling  of  the  court  requiring  the  defendant  to 
join  in  the  demurrer,  followed  by  the  written 
joinder  In  demurrer  required  by  such  ruling, 
form  part  of  the  record  proper  In  the  case, 
and  no  exception  to  the  ruling  on  the  demur- 
rer is  necessary  to  have  it  reviewed  here. 
Barnes  v.  Scott,  29  Fla.  285,  11  South.  48.  A 
demurrer  to  the  evidence  Introduces  the  facts 
Into  the  record,  and  Its  effect  Is  to  make  the 
evidence  stated  therein  a  part  of  the  record. 
2  Cyc.  1064;  Suydam  v.  Williamson,  20  How. 
(U.  S.)  427,  15  L.  Ed.  978 

The  grounds  of  the  objections  made  by 


plaintiff  to  a  joinder  in 'the  demurrer  to  the 
evidence,  as  that  the  demurrer  does  not  cor- 
rectly state  the  evidence,  are  matters  In  pals, 
not  part  of  the  record  proper,  and  may  be 
evidenced  to  this  court  only  by  bill  of  excep- 
tions, for  this  court  could  not  tell  whether  the 
trial  court  ruled  correctly  on  such  an  objec- 
tion unless  the  evidence  be  preserved  and  evi- 
denced to  us  as  by  bill  of  exceptions.  We 
have  held  that  where  the  supposed  statement 
of  facts  under  the  demurrer  of  what  the  evi- 
dence proved  is  not  properly  made,  as  that 
the  demurrer  does  not  admit  the  facts  which 
the  other  party  attempts  to  prove,  or  where 
there  is  an  evident  attempt  to  set  up  the  evi- 
dence of  the  defendant  against  the  evidence 
of  the  plaintiff  and  to  bring  before  the  court 
a  loose  and  Indeterminate  statement  of  dis- 
puted facts,  the  plaintiff  In  error  has  the 
right  to  insist,  as  error  apparent  on  the  state- 
ment itself,  that  the  court  erred  In  sustaining 
the  demurrer.  Can  these  criticisms  be  fairly 
visited  upon  the  demurrer  in  the  instant  case? 
The  demurrer  contains  the  statement  that  the 
defendant  "admits  that  the  evidence  of  the 
plaintiff  establishes  the  following  facts." 
There  Is  no  attempt  to  set  up  the  evidence  of 
the  defendant  against  the  evidence  of  the 
plaintiff.  The  determined  facts  are  stated  in 
positive  terms.  It  is  not  a  loose  statement 
of  the  testimony  of  the  witnesses.  Counsel 
argues  that  there  is  an  attempt  to  establish 
inconsistent  propositions. 

Construing  the  demurrer  most  strongly 
against  the  defendant,  we  think  the  state- 
ment shows,  and  the  defendant  admits,  that 
the  plaintiff  was  then — at  the  time  he  jerked 
the  horse  round  to  the  right — In  a  position  to 
have  gone  down  Cherry  street  without  injury, 
but  plaintiff  believed  he  could  safely  make  a 
second  turn  and  proceed  down  Howard  ave- 
nue to  the  right  of  the  ditch,  and  that  It  was 
the  best  course  for  blm  to  have  taken,  and  he 
attempted  to  do  so,  and  he  did  all  in  bis  power 
to  avoid  injury,  and  In  so  doing — that  Is,  In 
attempting  to  make  a  second  turn  and  pro- 
ceed down  Howard  avenue — the  buggy  wheel 
struck  against  an  electric  light  pole,  by  rea- 
son of  which  he  sustained  the  Injuries  com- 
plained of. 

The  only  objection  made  to  the  form  of 
the  demurrer  to  the  evidence  Is  that  the 
statement  that  the  plaintiff  was  then  in  a 
situation  to  have  gone  down  Cherry  street 
without  injury  is  contradictory  of  and  in- 
consistent with  the  further  statements  that 
the  course  plaintiff  pursued  was  the  best 
course  for  him  to  have  taken,  and  that  be 
did  all  in  his  power  to  avoid  injury,  and  in 
so  doing  the  buggy  wheel  struck  against  an 
electric  light  pole.  Though  this  contention 
may  be  conceded,  counsel  for  defendant  in 
error  do  not  attempt  to  establish  this  Incon- 
sistent proposition.  They  do  not  contend  that 
the  demurrer  should  have  been  sustained 
because  it  shows  that  plaintiff  was  in  a  posi- 
tion to  have  gone  down  Cherry  street  with* 
out  Injury,  and  because  he  did  not  do  so,  but 
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adopted  another  coarse,  he  cannot  recover. 
No  snch  contention  is  made;  but,  on  the 
contrary,  the  defendant  contends  that  the 
facts  proved  are  substantially  variant  from 
those  alleged  in  the  declaration.  The  state- 
ment, then,  that  plaintiff  was  in  a  position 
to  have  gone  down  Cherry  street  without  in- 
jury may  be  eliminated,  and  the  question  is, 
even  though  the  facts  proved  established  a 
good  cause  of  action,  was  that  the  cause 
of  action  declared  upon?  If,  then,  there  Is 
a  fatal  variance  between  the  cause  of  action 
alleged  and  the  one  proved,  even  though  there 
be  a  contradictory  statement  of  facts  in 
the  demurrer,  if  upon  any  theory  of  proof 
the  plaintiff  cannot  recover,  we  do  not  think 
it  would  be  reversible  error  for  the  court 
to  sustain  the  demurrer  to  the  evidence.  Let 
us  consider,  then,  the  question  of  variance. 

The  cause  of  action  sued  upon  is  that 
plaintiff  was  "unavoidably  thrown  from  the 
said  vehicle  upon  the  approach  of  the  said 
horse  and  vehicle  to  said  ditch,  of  the  exist- 
ence of  which  said  ditch's  dangerous  and 
unsafe  condition  plaintiff  had  no  knowledge 
or  warning,  by  means  of  the  shying  and 
effort  of  the  said  horse  to  avoid  precipitation 
into  said  ditch,  whereby  the  plaintiffs  right 
foot  was  caught  between  the  spokes  of  the 
wheels  of  the  said  vehicle,  and  the  plain- 
tiff was  thrown  against  an  electric  light  pole 
by  the  side  of  said  street" 

The  case  made  by  the  proof  is  that  plain- 
tiff could  not  stop  his  horse  without  going 
into  the  ditch,  and  immediately  plaintiff  jerk- 
ed the  horse  around  to  the  right,  and  the 
horse  jumped,  the  left  wheel  of  the  buggy 
going  into  the  ditch,  and  plaintiff  was  in  a 
situation  to  have  gone  down  Cherry  street 
without  injury,  but  believed  he  could  safe- 
ly make  a  second  turn,  which  he  proceeded 
to  do  •  •  *  and  in  so  doing  the  buggy 
wheel  struck  an  electric  light  pole  at  the 
side  of  Howard  avenue,  thereby  throwing 
plaintiff  from  the  buggy. 

The  proof  is  that  the  horse  did  not  shy  at 
all.  The  proof  is  that  the  horse  jumped. 
Counsel  argues  that  there  is  no  difference  be- 
tween the  words  "shy"  and  "jump."  But  the 
declaration  alleges  that  the  plaintiff  was 
"thrown  from  the  vehicle  upon  the  approach 
of  the  horse  and  vehicle  to  said  ditch,"  and 
the  proof  is  that  the  plaintiff  was  thrown 
from  the  vehicle  after  plaintiff  had  jerked 
the  horse  round  and  could  have  gone  down 
Cherry  street,  and  while  plaintiff  was  at- 
tempting to  make  a  second  turn  to  proceed 
down  Howard  avenue.  The  declaration  al- 
leges that  the  plaintiff  was  thrown  from  the 
buggy  "by  means  of  the  horse  shying  and  ef- 
fort of  the  said  horse  to  avoid  precipitation 
Into  said  ditch,"  and  the  proof  is  that  the 
plaintiff  "jerked  the  horse  round  to  the 
right  and  the  horse  jumped."  Construing  the 
demurrer  most  strongly  against  the  demur- 
rant, and  taking  the  proof  to  mean  that  the 
horse  shied  and  did  not  jump  because  plain- 
tiff pulled  him  round,  yet  the  shying  of 


the  horse  to  avoid  precipitation  into  the  ditch, 
according  to  the  proof,  was  not  the  occa- 
sion or  cause  of  the  plaintiff's  being  thrown 
from  the  buggy,  but  on  the  contrary,  the 
plaintiff  was  thrown  from  the  buggy  after 
the  horse  jumped,  and  while  plaintiff  was 
attempting  to  make  the  second  turn,  by  the 
buggy  wheel  striking  the  electric  light  pole. 
The  declaration  alleges  that  the  plaintiff's 
foot  was  caught  between  the  spokes  of  the 
wheels,  and  the  plaintiff  was  thereby  thrown 
against  the  electric  light  pole,  while  the 
proof  shows  that  the  buggy  wheel  struck 
against  the  electric  light  pole,  thereby  throw- 
ing plaintiff  from  the  buggy. 

It  Is  true,  as  counsel  for  plaintiff  in  error 
argues,  that  the  primary  negligence,  as  al- 
leged and  proved,  is  the  maintenance  of  a 
dangerous  ditch  across  the  street  The  pres- 
ence of  this  dangerous  ditch  In  the  street 
would  not  give  the  plaintiff  a  cause  of  action 
or  right  to  recover,  unless  the  plaintiff  suf- 
fered injury  thereby.  The  declaration  al- 
leges that  the  plaintiff  was  injured  because 
his  .horse  was  compelled  to  struggle  to  keep 
out  of  the  ditch,  and  this  shying  or  strug- 
gling of  the  horse  threw  the  plaintiff  against 
an  electric  light  pole.  This  allegation,  then, 
becomes  a  material  part  of  the  cause  of  ac- 
tion, and  the  plaintiff  must  recover  upon  the 
cause  of  action  as  alleged.  The  defendant 
Is  called  into  court  to  litigate  that  question. 
If  the  plaintiff  fall  to  prove  the  cause  of  ac- 
tion alleged,  and  prove  some  other  cause  of 
action,  the  defendant  has  a  right  to  decline 
to  litigate  the  cause  of  action  proved,  and 
to  contend,  by  way  of  demurrer  to  the  evi- 
dence, that  the  evidence  introduced,  though 
it  might  give  the  plaintiff  a  right  to  recover 
therefor  in  an  action  brought  thereon,  proves 
a  different  cause  of  action  from  the  one  al- 
leged, and  to  ask  judgment  in  his  favor  on 
the  cause  of  action  alleged.  The  plaintiff 
might  or  might  not  have  been  injured,  by  rea- 
son of  the  presence  of  the  dangerous  ditch  in 
the  street  after  plaintiff  succeeded  in  stop- 
ping this  horse  and  pulling  him  to  the  right 
He  had  not  been  injured  up  to  that  time. 
Leaving  out  of  view  altogether  the  fact  that 
the  plaintiff  was  in  a  position  to  have  gone 
down  Cherry  street  without  Injury,  it  may  be 
that  the  plaintiff  carelessly  and  negligently 
made  the  second  turn,  and  himself  caused  the 
buggy  wheel  to  strike  the  electric  light  pole, 
or  it  may  be,  as  the  evidence  set  up  In  the 
demurrer  states,  that  the  plaintiff  was  doing 
all  in  his  power  to  avoid  Injury.  Be  that  as 
It  may,  the  defendant  was  not  called  to  de- 
fend against  such  a  cause  of  action,  and  he 
had  the  right  to  decline  to  be  led  off  by  the 
plaintiff  to  litigate  a  question  he  had  not 
come  prepared  to  meet  an  entirely  different 
cause  of  action,  and  to  ask  judgment  of  the 
court  upon  the  cause  of  action  alleged  against 
him.  In  doing  so  the  defendant  does  not 
rely  upon  or -insist  upon  the  statement  that 
before  the  injury  of  plaintiff  he  could  have 
avoided  same  by  going  down  Cherry  street 
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The  defendant  does  not  seek  to  establish  by 
the  evidence  set  up  in  the  demurrer  incon- 
sistent propositions,  or  to  set  off  the  evi- 
dence In  his  favor  against  the  evidence  that 
is  against  him;  but  he  admits  the  evidence 
most  strongly  against  him,  and  says  that 
upon  any  state  of  the  evidence  plaintiff  can- 
not recover,  because  the  evidence  proves  a 
cause  of  action  differing  materially  from  the 
cause  alleged.  This  being  so,  we  think  the 
court  did  not  err  in  sustaining  the  demurrer 
to  the  evidence.  There  was  certainly  no  re- 
versible error,  because  of  the  fact  that  the 
demurrer  contains  conflicting  statements  of 
the  evidence. 
The  judgment  is  affirmed. 

TAYLOR  and  HOCKBR,  JJ.,  concur. 

SHACKLBPORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


(121  La.) 
No.  17,075. 
STATE  ex  rel.  LABAUVE  v.  MICHEL, 
Secretary  of  State. 

(Supreme  Court  of  Louisiana.    April  18,  1908.) 

1.  Constitutional  Law  —  Statutes  —  At- 
tacks on  Constitutionality' — Requisites 
of  Objections. 

Differently  from  Congress,  which  possesses 
only  such  powers  as  are  delegated  to  it  by  the 
federal  Constitution,  the  Legislature  exercises 
the  entire  legislative  power  of  the  state,  except 
as  limited  by  the  state  Constitution ;  and  hence 
an  objection  to  the  constitutionality  of  a  stat- 
ute should  specify  the  particular  provision  vio- 
lated. 

2.  Same— Construction. 

In  construing  a  statute,  every  doubt  must 
be  resolved  in  favor  of  its  constitutionality. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  46.] 

3.  Same — Governmental  Matters. 

A  statute  involving  governmental  matters 
will  be  construed  more  liberally  in  favor  of  its 
constitutionality  than  one  affecting  private  in- 
terests. 

4.  Elections  —  Primary  Election  Law  — 
Constitutionality— Payment  of  Expense. 

Primary  Election  Law  (Act  No.  49,  p.  69. 
of  1906)  §  13,  requiring  the  state  to  pay  part  of 
the  expenses  of  primary  elections,  doeB  not  vio- 
late Const.  1898,  art.  58,  providing  that  the 
funds,  etc.,  of  the  state  shall  not  be  granted,  etc., 
to  or  for  any  person,  etc 

5.  Same. 

Const.  1898,  art  212,  providing  that  all 
elections,  except  primary  and  municipal  elec- 
tions in  certain  towns,  when  such  elections  are 
not  held  when  general  state  elections  are,  shall 
be  by  official  ballot,  distributed  at  the  state's  ex- 
pense, does  not  prohibit  the  Legislature  from 
paying  the  expense  of  primary  elections;  and 
hence  Primary  Election  Law  (Act  No.  49,  p.  69, 
of  1906)  8  13,  requiring  the  state  to  pay  part 
of  such  expense,  is  not  unconstitutional  as  vio- 
lating such  article. 

6.  Same. 

Const.  1898,  art  200,  prohibits  persons 
from  voting  at  primary  elections  or  in  any  nom- 
inating convention,  etc.,  unless  registered  voters, 
and  provides  that  in  all  political  conventions 
the  apportionment  of  representation  shall  be  on 
the  basis  of  population.  Article  215  requires 
the  enactment  of  laws  securing  fairness  in  par- 
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ty  primary  elections,  conventions,  or  other  meth- 
ods of  nominating  candidates.  Held  that,  in 
naming  several  methods  of  making  nominations, 
the  articles  do  not  require  laws  respecting  nom- 
inations to  make  such  methods  available  to 
political  parties  and  voters;  but  they  require 
simply  that,  whatever  method  of  nomination 
the  Legislature  may  adopt,  the  qualifications 
stated  shall  be  required  of  the  voters,  and  that 
in  case  of  nominations  by  convention  the  basis 
of  representation  shall  be  as  stated,  and  that 
laws  securing  fairness  shall  be  enacted. 

7.  Statutes — Subject— Appropriation  Bills 
—Constitutional  Law. 

Act  No.  21,  So.  Sess.  1907,  re-enacting  Act 
No.  49,  p.  69.  of  1906,  §  13,  relating  to  primary 
elections,  with  an  appropriation  to  meet  the  ex- 
pense provided  for  in  that  section,  does  not  vio- 
late Const.  1898,  art  55,  requiring  appropria- 
tions, except  in  the  general  appropriation  bill, 
to  be  made  by  separate  bills,  each  embracing  one 
subject  only. 

8.  Constitutional  Law— Elections— Prima- 
ry Election  Law. 

Const,  arts.  1,  2,  declaring  that  the  govern- 
ment is  established  for  the  good  of  the  people 
and  that  no  one  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law, 
and  article  15  and  Const.  U.  S.  Amend.  9,  de- 
claring that  the  enumeration  of  certain  rights 
in  the  Constitution  shall  not  be  construed  to  de- 
ny or  impair  others  retained  by  the  people,  and 
amendment  10,  declaring  that  powers  not  dele- 
gated to  the  United  States  by  the  Constitution 
nor  prohibited  to  the  states  are  reserved  to  the 
states  or  to  the  people,  do  not  secure  to  the  vot- 
ers the  right  to  vote  for  more  than  one  candi- 
date for  a  nomination:  and  hence  Primary 
Election  Law  (Act  No.  49,  p.  80,  of  1906)  §  27. 
precluding  participants  in  the  primary  from 
taking  part  in  other  nominations  for  the  same 
office,  does  not  violate  those  constitutional  pro- 
visions. 

9.  Elections— Primary  Elections. 
Primary  Election  Law  (Act  No.  49,  p.  69,  of 

1906)  §  10,  is  not  unconstitutional  because  it 
requires  voters  at  primary  elections  to  promise 
that  they  will  support  the  nominees. 

10.  Same. 

Primary  Election  Law  (Act  No.  49,  p.  69, 
of  1906)  §  9,  prescribing  the  qualifications  for 
voters  and  candidates  in  a  primary,  and  sec- 
tion 10,  providing  that  before  being  allowed  to 
vote  a  voter  may  be  questioned  touching  his  par- 
ty affiliation,  do  not  require  candidates  to  make 
any  declaration  as  to  party  affiliation,  and  make 
no  provision  for  their  being  interrogated. 

11.  Statutes  —  Special  Laws  —  Primary 
Election  Law. 

The  primary  election  law  (Act  No.  49,  p.  66, 
of  1906),  regulating  primary  elections  through- 
out the  state,  is  not  a  local  nor  a  special  law, 
and  hence  does  not  violate  Const.  1898,  art  48. 
prohibiting  certain  local  or  special  laws. 

12.  Constitutional  Law  — Class  Legisla- 
tion—Elections— Primary  Election  Law 
—Constitutionality. 

That  under  the  primary  election  law  (Act 
No.  49,  p.  66,  of  1906)  each  parish  bears  part 
of  the  expense  of  an  election  in  the  parish,  and 
that  some  parishes  being  larger  than  others, 
there  is  an  inequality,  and  that  there  is  an  in- 
equality between  candidates,  in  that  the  local 
committees  tax  the  contribution  required  of  lo- 
cal officers,  and  that  the  amount  taxed  for  a 
local  candidate  in  a  large  parish  might  prove 
to  be  larger  than  in  a  smaller  one,  and  that  the 
expense  of  a  primary,  etc.,  is  paid  by  the  state 
for  the  officers  to  be  voted  for  throughout  the 
state,  etc.,  does  not  make  the  act  unconstitution- 
al, as  being  unequal  and  discriminatory. 

13.  Elections  —  Primart  Elections  —  Stat- 
utes. 

Primary  Election  Law  (Act  No.  49,  p.  69, 
of  190U)  S  10,  requiring  voters  at  primary  eleo 
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tions  to  declare  their  affiliation  with  the  party 
holding  the  primary,  does  not  violate  Const 
1898,  art.  212.  securing  to  a  voter  the  right  to 
prepare  his  ballot  in  secrecy. 

14.  Constitutional  Law  —  Dote  Process  — 
•Primary  Election  Law— Contests. 

The  primary  election  law  (Act  No.  49,  p. 
66.  of  1006)  is  not  unconstitutional  on  the 
ground  that  the  time  allowed  for  contesting  the 
result  of  the  primary  is  so  short  as  not  to  con- 
stitute dne  process  of  law,  since  the  Legisla- 
ture might  have  withheld  any  right  to  contest 
before  the  courts. 

15.  Statutes— "Ex  Post  Facto  Law"  De- 
fined. 

An  "ex  post  facto  law"  is  one  which  retro- 
spectively makes  a  crime  of  an  act  which  at 
the  time  of  its  doing  was  not  a  crime. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  2627,  2533;  vol.  8,  p. 
7657.] 

16.  Same, 

The  primary  election  law  (Act  No.  49,  p. 
66,  of  1906)  does  not  violate  the  constitutional 
provision  against  the  passage  of  ex  post  facto 
laws. 

17.  Elections  —  Primary  Election  Law  — 
Constitutionality. 

The  primary  election  law  (Act  No.  49,  p.  66. 
of  1906),  providing  for  the  regulating,  etc.,  of 
primary  elections,  is  not  unconstitutional  on 
the  theory  that  under  Const.  1898,  art.  215, 
providing  that  the  Legislature  shall  enact  laws 
to  secure  fairness  in  primary  elections,  etc.,  the 
Legislature  may  only  enact  such  laws,  since  the 
Legislature  has  all  the  powers  which  have  not 
been  taken  from  It. 

18.  Statutes  —  Subjects  —  Constitutional 
Law. 

The  primary  election  law  (Act  No.  49,  p. 
66,  of  1906),  providing  for  calling,  etc.,  primary 
elections,  compelling  party  nominations  for  Unit- 
ed States  Senator,  etc.,  to  be  made  by  primary, 
prescribing  the  qualifications  of  electors,  etc., 
voting  at  such  elections,  etc.,  does  not  violate 
the  constitutional  requirement  that  statutes  shall 
contain  but  one  object,  to  be  expressed  in  their 
titles. 

19.  8 ame— Primary  Election  Law— Consti- 
tutionality—"Political  Party.' * 

Primary  Election  Law  (Act  No.  49,  p.  67, 
of  1906)  |  2,  defining  a  political  party  to  be  one 
that  shall  cast  at  least  10  per  cent  of  the  votes 
cast  for  Governor  at  the  last  preceding  election, 
does  not  violate  Const  1898,  art.  48,  forbidding 
the  passage  of  local  or  special  laws  granting 
special  privileges. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  6,  pp.  5444,  5445;  vol.  8,  p. 
7757.] 

20.  Elections— Primary  Elections. 
Primary  Election  Law  (Act  No.  49,  p.  69, 

of  1906)  I  13,  requiring  the  state  to  pay  part 
of  the  expenses  of  primary  elections,  is  not  un- 
constitutional on  the  ground  that  the  primaries 
are  the  mere  private  affairs  of  political  parties, 
and  that  hence  public  moneys  cannot  be  used 
toward  the  payment  of  their  expenses,  since  the 
primaries  are  not  such  private  affairs,  but  state- 
regulated  elections,  constituting  part  of  the 
state's  election  machinery. 

21.  Constitutional  Law  — Special  Privi- 
leges. 

The  provision  of  the  primary  election  law 
(Act  No.  49,  p.  66,  of  1906)  by  which  the  con- 
tributions of  defeated  candidates  toward  primary 
election  expenses  are  not  returned  to  them, 
whereas  those  of  successful  candidates  are,  does 
not  violate  Const  1898.  §  48,  prohibiting  the 
granting  of  special  privileges;  ft  being  an  ex- 
ercise of  legislative  discretion  which  conrts  can- 
not control. 


22.  Elections— Primary  Elections. 

The  primary  election  law  (Act  No.  49,  p.  66, 
of  1906)  does  not  violate  Const.  1898,  art.  15, 
providing  that  the  enumeration  of  rights  in  the 
Constitution  shall  not  deny  or  impair  other 
rights  of  the  people  not  therein  expressed,  in 
that  it  deprives  the  people  of  a  reserved  right 
to  choose  (heir  candidates  as  they  please,  since 
the  people  have  no  such  reserved  right;  the 
Legislature  being  empowered  to  prescribe  rules 
and  regulations  for  conducting  elections,  includ- 
ing primaries. 

23.  Same. 

Primary  Election  Law  (Act  No.  49.  p.  69, 
of  1906)  S  9,  providing  that  the  qualifications 
of  voters  and  candidates  in  primary  elections 
shall  be  the  same  as  required  by  the  Consti- 
tution and  election  laws  for  voters  at  general 
elections,  subject  to  any  additional  qualifications 
prescribed  by  the  respective  state  central  com- 
mittees, etc.,  does  not  violate  Const.  1898,  art 
197,  prescribing  the  qualifications  of  voters,  and 
article  16,  confiding  the  legislative  power  to  the 
Legislature. 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred.  Durleve  King,  Judge. 

Mandamus  suit  by  the  state  of  Louisiana, 
on  the  relation  of  Thomas  W.  Labauve, 
against  John  T.  Michel,  Secretary  of  State. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Judgment  set  aside,  and  suit  dis- 
missed. 

Walter  Gulon,  Atty.  Gen.,  for  appellant 
James  Clark  Henriques,  amicus  curias.  Clar- 
ence Samuel  Hebert,  Hugh  8.  Suthon,  and 
Taylor  Beattie,  for  appellee. 

PROVOSTY,  J.  The  Constitution  of  1898, 
which  is  our  present  organic  law,  adopted 
the  Australian  ballot  system,  according  to 
which  the  names  of  all  the  candidates  to  be 
voted  for  appear  upon  one  ballot  and  the 
voter  indicates  his  choice  by  stamping  the 
ballot  opposite  the  name  of  the  candidate,  or 
writes  the  name  of  the  candidate  In  a  blank 
space  left  for  that  purpose.  An  essential 
part  of  the  system  is  that  the  state  prints 
and  distributes  the  ballots.  And  since,  on  the 
one  hand,  the  determination  of  whom  to  put 
on  the  ballot  cannot  be  left  to  the  caprice  of 
the  state  officer  to  whom  is  assigned  the  duty 
of  having  the  printing  done,  and  since,  on 
the  other  hand,  if  that  officer  were  required 
to  print  the  names  of  all  who  applied,  the 
ballot  might  reach  the  size  of  a  blanket,  It  Is 
indispensable  that  by  some  means  the  names 
to  be  put  on  the  ballot  should  be  designated 
to  the  officer,  or,  in  other  words,  that  the 
candidates  shall  have  been  nominated.  Const 
art  212,  contemplates  that  the  candidates 
may  be  thus  nominated  either  by  the  political 
parties  or  by  nomination  paper.  Beyond  this 
it  does  not  undertake  to  regulate  nomina- 
tions, except  in  so  far  as  is  provided  in  arti- 
cle 200,  which  reads  as  follows : 

"No  person  shall  vote  at  any  primary  election 
or  in  any  convention  or  political  assembly  held 
for  the  purpose  of  nominating  any  candidate 
for  public  office,  unless  be  is  at  the  time  a  regis- 
tered voter.  And  in  all  political  conventions  in 
this  state  the  apportionment  of  representation 
Bhall  be  on  the  basis  of  population." 


Digitized  by 


Google 


432 


46  SOUTHERN  REPORTER. 


(La. 


Apart  from  the  foregoing,  the  Constitu- 
tion leaves  to  the  Legislature  the  regulation 
of  nominations,  contenting  Itself  with  en- 
Joining  as  follows : 

"Art.  215.  The  Legislature  shall  enact  laws 
to  secure  fairness  in  party  primary  elections, 
conventions,  or  other  methods  of  naming  party 
candidates." 

In  pursuance  of  that  injunction  the  Legis- 
lature passed  Act  No.  152,  p.  286,  of  1898,  and 
has  more  recently  passed  Act  No.  49,  p.  66,  of 
1906,  and  two  acta  amendatory  of  the  latter, 
namely,  Acts  Nos.  21  and  27  of  the  extra  ses- 
sion of  1907.  Both  by  said  Act  No.  152  and 
said  Act  No.  49  the  duty  of  having  the  ballots 
printed  is  imposed  upon  the  Secretary  of 
State.  By  Act  No.  152,  p.  266,  of  1898,  three 
modes  of  nomination  are  provided,  to  wit, 
by  convention,  by  caucus  of  "political  party 
or  other  nominating  body,"  and  by  nominat- 
ing paper.  Act  No.  49  leaves  Act  No.  152  in- 
tact so  far  as  concerns  nominations  by  nom- 
ination paper,  or  by  convention  or  caucus  of 
"nominating  bodies"  other  than  political  par- 
ties (whatever  that  may  be),  but  restricts 
political  parties  to  nomination  by  direct  pri- 
mary. 

Plaintiff  claims  to  have  been  nominated  un- 
der the  provisions  of  Act  No.  152,  p.  266,  of 
1898,  by  a  convention  of  the  Republican  Par- 
ty as  the  candidate  of  that  party  for  the  office 
of  state  Senator,  Sixteenth  senatorial  dis- 
trict, and  asks  for  a  mandamus  to  the  Secre- 
tary of  State  commanding  that  officer  to  put 
his  name  on  the  ballot  which  is  to  be  printed 
for  use  at  the  election  to  be  held  on  the  21st 
of  the  present  month. 

The  Secretary  of  State  answers  that  said 
Act  No.  152,  in  so  far  as  it  authorized  politi- 
cal parties  to  make  nominations  by  the  con- 
vention method,  was  repealed  by  said  Act  No. 
49,  and  that,  therefore,  plaintiff  has  not  been 
nominated,  and  is  not  entitled  to  be  placed  on 
the  ballot. 

To  this  the  plaintiff  replies  that  Act  No.  49 
is  unconstitutional,  and  that,  therefore,  Act 
No.  152  is  still  In  full  force  and  effect 

Plaintiff  assigns  no  less  than  21  grounds  of 
unconstitutionality.  By  way  of  premise  to 
the  discussion  of  them  we  will  observe  that, 
differently  from  Congress,  which  possesses 
only  such  powers  as  are  delegated  to  It  by 
the  Constitution  of  the  United  States,  the 
Legislature  exercises  the  entire  legislative 
power  of  the  state,  except  in  so  far  as  some 
limitation  has  been  imposed  by  the  state  Con- 
stitution, and  that,  therefore,  for  successfully 
assailing  the  constitutionality  of  any  statute, 
it  is  necessary  to  point  out  some  particular 
provision  of  the  Constitution  which  has  tak- 
en away  from  the  Legislature  the  power  to 
pass  it  We  will  observe,  further,  that  every 
doubt  must  be  resolved  in  favor  of  the  stat- 
ute. The  Legislature  is,  of  necessity,  in  the 
first  instance  to  be  the  judge  of  its  own  con- 
stitutional powers.  Their  manifest  duty  Is 
never  to  exercise  a  power  of  doubtful  con- 
stitutionality. Doubt  in  their  case,  as  in  that 


of  the  court,  should  be  conclusive  against  all 
affirmative  action.  If  a  court  in  such  case 
were  to  annul  the  law  while  entertaining 
doubts  upon  the  Bubject  it  would  present  the 
absurdity  of  one  department  of  the  govern- 
ment overturning,  in  doubt  what  another 
had  established  in  settled  conviction,  and  to 
make  the  dubious  constructions  of  the  judi- 
ciary outweigh  the  fixed  conclusions  of  the 
General  Assembly. 

The  law  on  this  point  may  be  taken  from 
any  text-book.  Black  on  Const  Law,  p.  61, 
expresses  it  as  follows : 

"Legislators,  as  well  as  judges,  are  bound  to 
obey  and  support  the  Constitution,  and  it  is  to 
be  understood  that  they  ha/re  weighed  the  con- 
stitutional validity  of  every  act  they  pass. 
Hence  the  presumption  is  always  in  favor  of 
the  constitutionality  of  the  statute.  Every  rea- 
sonable doubt  must  be  resolved  in  favor  of  the 
statute,  not  against  it;  and  the  court  will  not 
adjudge  it  invalid  unless  its  violation  of  the 
Constitution  is,  in  their  judgment  dear,  com- 
plete, and  unmistakable." 

One  good  ground  of  unconstitutionality  is 
as  fatal  to  an  act  as  two  or  more;  hence 
plaintiff's  industry  In  mustering  21  would 
give  rise  to  a  suspicion  that  having  no  very 
great  confidence  In  any  one  of  his  grounds 
being  "clear,  complete,  and  unmistakable," 
he  had  sought  to  make  up  by  quantity  what 
might  be  lacking  in  quality.  And  such,  upon 
examination,  turns  out  to  be  the  fact  Noth- 
ing in  the  Constitution,  either  there  written 
in  express  terms,  or  resulting  from  neces- 
sary implication,  is  pointed  to  as  depriving 
the  Legislature  of  the  right  to  pass  this  stat- 
ute; but  a  prohibition  is  sought  to  be  eked 
out  by  vague  inference  and  labored  argument. 
If  In  any  case  strained  or  doubtful  deduc- 
tions are  ever  to  be  made  to  serve  for  over- 
turning the  deliberate  work  of  the  Legisla- 
ture, the  courts  will  certainly  not  choose  for 
Inaugurating  such  an  innovation  In  constitu- 
tional law  a  case  which,  like  the  present  in- 
volves, not  private  rights  or  private  inter- 
ests, but  mere  governmental  concerns,  such 
as  are  more  safely  left  to  the  enlightened 
judgment  of  the  Legislature. 

Plaintiff's  first  ground  of  objection  is  found- 
ed upon  article  58  of  the  Constitution,  in  con- 
nection with  sections  9  and  13  of  the  act  (Acts 
1906,  p.  69,  No.  49)..  Article  58  reads: 

"The  funds,  credit  property  or  other  things 
of  value  of  the  state,  or  any  political  corpora- 
tion thereof,  shall  not  be  loaned,  pledged  or 
granted  to  or  for  any  person  or  persons,  associa- 
tion or  corporation,  public  or  private." 

Section  9  of  the  statute  Is  that  which  pro- 
vides for  the  qualifications  of  the  voters,  and 
section  13  is  that  which  provides  for  the 
state's  paying  part  of  the  expenses  of  the 

election. 

A  sufficient  answer  to  this  ground  is  that 
beyond  all  question  the  primary  is  a  part  of 
the  election  machinery  of  the  state,  and  that 
therefore,  for  the  state  to  pay  a  part  of  it* 
expense,  is  not  to  apply  public  funds  to  a 
mere  private  purpose,  but  simply  to  defray  a 
legitimate  state  expense. 
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The  next  ground  of  objection  is  that  by  sec- 
tion 13  the  state  Is  required  to  pay  a  part  of 
the  expense  of  the  primary,  and  that  this  is 
prohibited  by  article  212  of  the  Constitution. 

The  article  here  named  is  the  one  by  which 
the  Constitution  adopts  the  Australian  ballot 
system  and  makes  some  general  provisions  in 
regard  to  it  One  of  those  provisions  makes 
it  obligatory  upon  the  state  to  pay  the  ex- 
pense of  printing  and  distributing  the  bal- 
lots for  the  general  election.  PlaintifT  would 
construe  this  provision  into  one  prohibiting 
the  Legislature  from  paying  of  the  expense 
of  the  primary.  The  said  article  begins  as 
follows: 

"All  elections  by  the  people,  except  primary 
elections  and  municipal  elections  in  towns  hav- 
ing a  population  of  less  than  2,500,  when  such 
elections  are  not  held  at  the  same  time  as  gen- 
eral state  elections,  shall  be  by  official  ballot, 
printed  and  distributed  at  the  expense  of  the 
state." 

Plaintiff's  argument  is  founded  upon  the 
word  "except"  But  the  article  pin  inly  says 
and  means  no  more  than  that  the  state  shall 
be  bound  to  pay  the  expense  of  printing  and 
distributing  the  official  ballot.  It  does  not 
say,  and  does  not  mean  to  say,  that  the  state 
Is  forbidden  to  pay  the  expense  of  a  primary. 
Did  the  article  read  that  the  state  may  pay 
the  expenses  of  all  elections,  except  prima- 
ries, the  word  "except"  would  convey  the 
meaning  contended  for.  It  would  then  limit 
the  power,  and  not  merely  the  obligation.  In 
the  article  as  written  it  limits  the  obligation, 
and  not  the  power. 

The  next  ground  is  based  on  articles  200 
and  215,  transcribed  hereinabove.  The  con- 
tention is  that  by  naming  the  several  modes 
of  making  nominations,  the  Constitution  has 
in  effect  provided  that  in  any  law  which  the 
Legislature  may  pass  on  the  subject  of  nomi- 
nations, all  these  several  modes  of  making 
nominations  must  be  made  available  to  polit- 
ical parties  and  voters.  But  these  articles  do 
not  so  declare,  either  expressly  or  by  impli- 
cation. Their  meaning  is  simply  that  what- 
ever may  be  the  mode  of  nomination  the  Legis- 
lature may  choose  to  adopt  the  qualifications 
stated  shall  be  required  of  the  voters,  and 
that  in  case  the  nomination  is  by  convention 
the  basis  of  representation  shall  be  as  stated, 
and  that  the  Legislature  shall  enact  laws  to 
secure  fairness.  This  was  the  interpretation 
placed  by  the  Supreme  Court  of  our  sister 
state  of  Mississippi  upon  a  similar  provision 
in  the  Constitution  of  that  state.  Mclnnls  v. 
Thames,  80  Miss.  617,  32  South.  286. 

The  next  ground  Is  that  Act  No.  21  of  1907 
contains  two  objects,  one  of  which  Is  an  ap- 
propriation, and  that,  therefore,  said  act  is 
In  contravention  of  article  55,  according  to 
which  appropriations,  except  In  the  general 
appropriation  bill,  "shall  be  made  by  separate 
bills,  each  embracing  but  one  object." 

In  justice  to  the  Legislature,  we  will  say 
that  said  act  does  but  re-enact  section  13  of 
Act  No.  49,  p.  69,  of  1906,  with  an  appro- 
priation added  to  meet  the  expense  provided  I 
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for  in  that  section.  But  even  if  said  Act  No. 
21  were  absolutely  null,  Act  No.  49  would  not 
be  affected  thereby;  and  it  Is  only  Act  No. 
49  plaintiff  has  any  Interest  in  Attacking. 

The  next  ground  is  that  section  27  violates 
articles  1,  2,  and  15  of  the  6tate  Constitution 
and  amendments  9  and  10  of  the  federal  Con- 
stitution. 

Section  27  precludes  participants  in  a  pri- 
mary from  taking  part  in  other  nominations 
for  the  same  office. 

Articles  1  and  2  of  our  Constitution  are 
those  which  declare  that  government  is  es- 
tablished for  the  good  of  the  people,  and  that 
no  one  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 

Article  15  of  our  Constitution  and  amend- 
ment 9  of  the  federal  Constitution  declare 
that  the  enumeration  of  certain  rights  In  the 
Constitution  shall  not  be  construed  to  deny 
or  impair  others  retained  by  the  people. 

Amendment  10  declares  that  the  powers 
not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  to  the  states,  are 
reserved  to  the  states  or  to  the  people. 

The  argument  of  plaintiff  is  that  the  fore- 
going provisions  of  the  Constitution  secure  to 
the  voter  the  right  to  change  his  mind,  and  to 
vote,  if  he  so  desires,  against  the  nominee  of 
the  primary  in  which  he  has  participated, 
and  that  this  section  27  attempts  to  take  this 
right  away  from  him. 

The  answer  is  that  plaintiff  did  not  need 
to  cite  the  foregoing  constitutional  generali- 
ties for  maintaining  a  voter's  right  to  change 
his  mind  and  his  politics  as  often  as  he 
changes  his  shirt,  but  that  a  voter  has  no 
more  right  to  vote  twice  at  the  nomination 
than  he  has  to  vote  twice  at  the  election,  that 
after  he  has  voted  once  at  either  he  has  ex- 
hausted his  right,  and  that  by  denying  him 
another  vote  the  Legislature  does  not  de- 
prive him  of  any  right  Such  a  thing  as 
venal  voters  is  not  unknown.  Voters  of  that 
stripe  would  find  it  profitable  to  be  allowed 
to  change  their  politics  and  vote  at  every  suc- 
cessive primary,  and  to  affix  their  names  to 
an  endless  number  of  nomination  papers; 
but  the  Constitutions  of  the  state  and  the 
United  States  do  not  secure  them  that  right, 
and  do  not  take  away  from  the  Legislature 
the  power  to  deny  It  them.  The  right  of  the 
Legislature  to  adopt  a  regulation  by  which 
voters  not  qualifying  by  party  affiliation  may 
be  excluded  from  primaries  has  been  often 
recognized.  Kenneweg  v.  County  Com'rs, 
102  Md.  119,  62  Atl.  249;  State  v.  Drexel 
(Neb.)  105  N.  W.  174;  Hopper  v.  Stack,  69 
N.  J.  Law,  562,  56  Atl.  1. 

The  next  objection  has  reference  to  the 
promise  which  the  voters  at  the  primary  are 
required  to  make  that  they  will  support  the 
nominee.  It  is  said  that  by  this  promise  the 
nominees  at  said  primary  for  members  of  the 
Legislature  find  themselves  pledged  to  vote 
for  the  nominee  of  the  same  primary  for 
United  States  Senator,  and  that  this  is  con- 
trary to  the  duty  imposed  upon  them  by  the 
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Constitution  of  the  United  States  In  voting 
for  United  States  Senators. 

Suffice  It  to  say  of  this  ground  that  the  en- 
gagement In  question  is  precisely  the  same  as 
that  which  the  member  of  a  political  caucus 
enters  Into,  and  that  no  member  of  any  legis- 
lative party  caucus  has  ever  thought  that  he 
violated  his  duty  under  the  said  provision  of 
the  Constitution  by  becoming  a  member  of 
the  caucus  and  binding  himself  to  abide  by 
its  result. 

The  next  ground  addresses  itself  to  section 
9,  which  prescribes  the  qualifications  for 
voters  and  candidates  In  the  primary,  and  to 
section  10,  which  provides  that  before  being 
allowed  to  vote  the  voter  may  be  questioned 
touching  his  party  affiliation. 

The  argument  is  that: 

"The  statute  has  added  two  qualifications 
for  candidates  and  voters:  That  they  must 
declare  their  membership  in  the  party  calling  or 
holding  the  primary,  and  that  tney  must  agree 
in  advance  to  support  the  nominees." 

What  Is  here  said  is  true  as  to  the  voter, 
but  not  as  to  the  candidate.  The  latter  Is 
not  required  to  make  any  declaration,  and 
the  statute  makes  no  provision  for  his  being 
Interrogated.  So  far  as  concerns  the  ques- 
tioning of  the  voter  before  he  is  permitted  to 
vote,  the  matter  will  be  more  appropriately 
discussed  later  on  under  another  ground  of 
objection.  So  far  as  concerns  the  promise 
required  of  the  voter,  It  Is  a  sufficient  an- 
swer to  say  that  he  is  not  deprived  of  any 
right,  since  he  is  left  at  perfect  liberty  to 
stay  away,  which,  indeed,  is  the  best  thing 
for  him  to  do,  If  he  does  not  feel  sufficiently 
confirmed  in  his  political  faith  to  be  able 
to  make  with  safety  so  reasonable  and  sim- 
ple a  promise. 

The  next  ground  Is  that  said  statute  Is  a 
special  law,  and  Is  unequal  and  discrimina- 
tory as  between  the  parishes  and  as  between 
the  candidates,  and  is  therefore  in  violation 
of  article  48  of  the  Constitution,  which  reads: 

"The  General  Assembly  shall  not  pass  any 
local  or  special  laws  on  the  following  subjects 
[among  others]:  Granting  to  any  corporation, 
association  or  individual  any  special  or  exclu- 
sive right,  privilege,  or  immunity." 

The  law  Is  said  to  be  unequal  and  discrim- 
inatory as  between  parishes,  In  that  each 
parish  bears  a  certain  part  of  the  expense 
of  the  election  in  the  parish,  and  that,  some 
parishes  being  larger  than  others,  there  Is 
Inequality.  The  Inequality  between  candi- 
dates is  said  to  consist  in  that  the  local 
committees  fix  the  contribution  required  of 
local  officers,  and  that  the  amount  fixed  for 
a  local  candidate  in  a  large  parish,  like  Cal- 
casieu, for  instance,  might  prove  to  be  larger 
than  in  a  small  parish,  like  St.  John,  and  al- 
so that  the  expenses  of  the  primary  and  dis- 
tribution of  the  ballots  is  paid  by  the  state 
for  the  officers  to  be  voted  for  throughout 
the  state,  or  throughout  a  congressional  dis- 
trict, and  not  for  local  officers. 

The  answer  to  all  this  is,  first,  that  a 


statute  regulating  primary  elections  general- 
ly throughout  the  state  cannot  possibly  be 
classed  as  a  local  or  special  law;  and,  sec- 
ondly, that  the  alleged  Inequalities  and  dis- 
criminations complained  of  are  the  natural 
and  necessary  results  of  the  situation.  To 
make  the  parish  of  St.  John  pay  as  large  an 
election  bill  as  the  parish  of  Calcasieu,  or  a 
candidate  for  Governor  put  up  as  large  a 
contribution  as  a  candidate  for  constable,  or 
a  candidate  for  sheriff  in  St  John  put  up 
as  large  a  contribution  as  a  candidate  for 
the  like  office  In  Calcasieu,  would  simply  be 
absurd. 

The  next  objection  is  that  the  said  stat- 
ute, by  requiring  the  voter  to  declare  his 
affiliation  with  the  political  party  holding 
the  primary,  violates  article  212  of  the  Con- 
stitution, which  secures  to  the  voter  the 
right  to  prepare  his  ballot  In  secrecy. 

The  answer  to  this  is  that  the  voter,  by 
participating  In  a  primary,  Impliedly  prom- 
ises and  binds  himself  in  honor  to  support 
the  nominee,  and  that  a  statute  which  ex- 
acts from  him  an  express  promise  to  that 
effect  adds  nothing  to  his  moral  obligation 
and  does  not  undertake  to  add  anything  to 
his  legal  obligation.  The  man  who  cannot 
be  held  by  a  promise  which  he  knows  he  has 
Impliedly  given  will  not  be  held  by  an  ex- 
press promise.  Such  a  regulation  was  sus- 
tained in  Hopper  v.  Stack,  69  N.  J.  Law, 
562,  66  Atl.  1. 

The  next  ground  Is  that  the  time  allowed 
by  said  statute  for  contesting  the  result  of 
the  primary  Is  so  short  as  not  to  consti- 
tute due  process  of  law. 

Considering  that  the  Legislature  might 
have  abstained  from  according  any  right  at 
all  to  contest  before  the  courts,  and  might 
take  away  the  right  to  contest  the  result 
before  the  courts  even  of  a  final  election, 
this  ground  can  hardly  have  been  urged 
seriously. 

The  next  ground  is  that  said  statute  vio- 
lates the  constitutional  provision  against  the 
passage  of  ex  post  facto  laws. 

An  ex  post  facto  law  Is  a  law  which  re- 
trospectively makes  a  crime  of  an  act  which 
at  the  time  of  Its  doing  was  not  a  crime. 
This  ground,  too,  cannot  have  been  urged 
seriously,  as  the  statute  does  not  purport  to 
make  anything  a  crime  retrospectively. 

The  next  ground  is  that  said  statute  pro- 
vides for  "calling,  holding,  conducting,  and 
regulating  primary  elections,  while  the  Con- 
stitution (article  215)  only  empowers  the 
Legislature  to  enact  laws  to  secure  fairness 
In  primaries." 

Tbis  ground  Is  based  on  the  Idea  that,  like 
Congress,  the  Legislature  of  a  Btate  has  only 
such  powers  as  have  been  delegated  to  It  by 
the  Constitution;  whereas,  as  already  stat- 
ed, It  has,  on  the  contrary,  all  powers  which 
have  not  been  taken  away. 

The  next  ground  Is  that  the  said  statute 
violates  the  requirement  of  the  Constitution 
that  every  statute  shall  contain  but  one  ob- 
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Ject,  and  that  Bhall  be  expressed  in  Its  title. 

The  said  statute  does  not  contain  more 
than  one  object  Its  sole  object  Is  to  pro- 
vide for  primary  elections,  and  that  object 
Is  expressed  In  its  title 

The  next  ground  Is  that  section  2  of  the 
statute,  defining  a  political  party  to  be  a 
party  that  shall  have  cast  at  least  10  per 
cent  of  the  votes  cast  for  Governor  at  the 
last  preceding  election,  violates  article  48 
of  the  Constitution.  Said  article  has  al- 
ready been  hereinabove  transcribed,  and  is 
the  one  by  which  the  Legislature  Is  forbid- 
den from  passing  "any  local  or  special  laws 
granting  to  any  corporation,  association  or 
individual  any  special  or  exclusive  right 
privilege  or  Immunity." 

The  answer  to  this  is  that  the  Legislature, 
by  said  act  has  simply  undertaken  to  reg- 
ulate primaries,  and  that  Inasmuch  as  pri- 
maries can  be  held  only  by  parties,  It  was 
absolutely  necessary  to  define  what  should 
constitute  a  party.  The  right  of  the  Leg- 
islature to  do  this  has  been  generally  rec- 
ognized by  the  courts.  State  v.  Drexel 
(Neb.)  106  N.  W.  174;  Fltz  v.  Jensen,  86 
Minn.  19,  89  N.  W.  1126;  Hopper  v.  Stack, 
69  N.  J.  Law,  562,  56  AtL  1 ;  Kenneweg  v. 
Allegany  Co.,  102  Md.  128,  62  Atl.  249. 

In  this  connection  it  is  not  to  be  forgot- 
ten that  this  law  has  reference  only  to  nom- 
inations by  political  parties,  and  not  to  nom- 
inations by  individual  voters ;  that  the  right 
is  reserved  to  Individuals  to  nominate  by 
nomination  paper. 

In  the  case  of  State  ex  rel.  Runge  v.  An- 
derson, 100  Wis.  535,  76  N.  W.  486,  42  L. 
R.  A.  239,  the  court  said: 

"As  Chief  Justice  Paxson  said,  in  De  Walt 
v.  Bartley,  146  Pa.  529,  24  Atl.  185,  15  L.  R. 
A.  771.  28  Am.  St  Rep.  814,  without  some  lim- 
it to  the  right  to  be  called  a  party  and  to  be 
represented  as  such  upon  the  official  ballot  any 
number  of  persons,  however  small,  might  claim 
such  right  and  to  be  a  representative  organiza- 
tion, as  did  the  three  tailors  of  Tooley  stroot, 
who  are  said  to  have  held  a  meeting  and  peti- 
tioned the  Parliament  of  England  for  a  redress 
of  public  grievances,  styling  themselves,  'We, 
the  people  of  England.' 

If  there  were  no  limit  upon  the  proportion 
of  voters  required  to  constitute  a  party, 
there  would  be  no  limit  upon  the  number  of 
parties  entitled  to  hold  a  primary;  and  the 
consequence  would  be  that  either  the  entire 
expense  of  the  primary  would  have  to  be 
thrown  upon  the  parties  (which  would  make 
primaries  Impracticable),  or  the  treasuries 
of  the  parishes  and  the  state  would  run  the 
risk  of  being  bankrupted  by  the  expenses 
of  a  large  number  of  utterly  useless  pri- 
maries. 

The  next  ground  was  not  thought  worthy 
of  argument  either  orally  or  In  the  brief,  by 
the  learned  counsel  for  plaintiff,  and  we 
hold  it  in  no  higher  estimation. 

The  next  three  grounds  are  to  the  effect 
that  the  primaries  being  the  mere  private 
affairs  of  the  political  parties,  the  public 


moneys  cannot  be  used  for  contributing  to- 
wards the  payment  of  their  expense. 

The  answer  to  these  grounds  is  that  the 
primaries  are  not  the  private  affairs  of  the 
political  parties,  but  state-regulated  elec- 
tions, part  of  the  election  machinery  of  the 
state. 

The  next  ground  Is  that  the  provision  of 
the  statute  by  which  the  contribution  of  de- 
feated candidates  towards  the  election  ex- 
penses is  not  returned  to  them,  whereas  that 
of  the  successful  candidate  is,  is  violative  of 
the  same  article  48,  hereinabove  transcrib- 
ed, against  the  granting  of  special  privileges. 

We  see  nothing  in  this  provision  but  an 
exercise  of  the  legislative  discretion,  with 
which  the  courts  have  nothing  to  do.  The 
defeated  candidate  is  left  at  perfect  liberty 
not  to  become  a  candidate  and  not  to  make 
the  deposit 

The  next  ground  is  that  the  statute  vio- 
lates article  15  of  the  Constitution,  herein- 
above transcribed,  In  that  It  deprives  the  peo- 
ple of  their  reserved  right  to  "meet  and 
choose  and  name  their  candidates  as  they 
please." 

The  answer  Is  that  the  people  have  no  such 
reserved  right,  but  that  the  Legislature  has 
the  perfect  and  undoubted  right  to  prescribe 
rules  and  regulations  for  the  conduct  of 
elections,  primaries  included. 

The  next  and  last  ground  is  based  upon 
section  9  of  the  statute,  which  reads: 

"The  qualifications  of  voters  and  of  candi- 
dates, in  all  primary  elections  held  under  this 
act,  shall  be  the  same  as  now  required  by  the 
Constitution  and  election  laws  of  this  state  for 
voters  at  general  elections,  subject  to  an  addi- 
tional qualification  which  may  be  prescribed  by 
the  state  central  committees  of  the  respective 
political  parties  coming  under  the  provisions  of 
this  act.  The  respective  state  central  commit- 
tees of  the  respective  political  parties  coming 
under  the  provisions  of  this  act  shall  meet  with- 
in sixty  (60)  days  sfter  the  promulgation  of 
this  act  and  then  fix  the  said  additional  political 
qualification  as  herein  authorized." 

This  section  Is  said  to  be  In  violation  of 
article  197  of  the  Constitution,  fixing  the 
qualification  of  voters,  and  of  article  16, 
which  confides  the  legislative  power  to  the 
Legislature.  It  Is  said  that  these  primaries 
being  legal  elections,  a  part  of  the  election 
machinery  of  the  state,  the  Legislature  Is 
without  power  to  add  to  the  qualifications 
of  the  voters  as  fixed  In  the  Constitution,  and 
that,  even  If  this  power  resided  In  the  Legis- 
lature, It  would  have  to  be  exercised  by  it- 
self, the  Legislature,  and  could  not  be  dele- 
gated to  the  state  central  committees  of  the 
respective  political  parties,  as  Is  attempted 
to  be  done  in  said  section  9. 

It  is  of  the  very  essence  of  a  primary 
that  none  should  have  the  right  to  partici- 
pate in  It  but  those  who  are  In  sympathy 
with  the  Ideas  of  the  political  party  by  which 
It  is  being  held.  Otherwise  the  party  hold- 
ing the  primary  would  be  at  the  mercy  of  Its 
enemies,  who  could  participate  for  the  sole 
purpose  of  its  destruction,  by  capturing  its 
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machinery  or  foisting  upon  It  obnoxious  can- 
didates or  doctrines.  It  stands  to  reason 
that  none  but  Democrats  should  have  the 
right  to  participate  in  a  Democratic  primary, 
and  none  but  Republicans  in  a  Republican 
primary.  A  primary  is  nothing  but  a  means 
of  expressing  party  preference,  and  it  would 
cease  to  be  that  if  by  the  admission  of  out- 
siders its  result  might  be  the  very  reverse  of 
the  party  preference.  If,  therefore,  there 
could  not  be  a  primary  under  our  Constitu- 
tion without  the  admission  of  outsiders,  the 
consequence  would  be  that  under  our  Con- 
stitution such  a  thing  as  a  primary  would  be 
impossible.  The  argument,  therefore,  that 
in  a  statute-regulated,  or  compulsory,  primary 
the  qualifications  of  voters  cannot  be  other 
than  as  fixed  by  the  Constitution  for  the 
general  election,  would  lead  to  the  conclusion 
that  such  a  primary  was  a  legal  Impossi- 
bility. 

The  right  of  the  Legislature  to  require  that 
nominations  shall  be  by  primary  and  to  pre- 
scribe additional  qualifications  to  the  voters 
for  participating  In  same  has  been  recognized 
by  the  Supreme  Courts  of  several  states  and 
denied  by  the  Supreme  Court  of  only  one 
state.  Runge  v.  Anderson,  100  Wis.  533.  76 
N.  W.  482,  42  L.  R.  A.  239;  State  ex  rel. 
McCarthy  v.  Moore,  87  Minn.  308,  92  N.  W. 
4.  59  L.  R.  A.  447,  94  Am.  St.  Rep.  702; 
State  v.  Drexel  (Neb.)  105  N.  W.  174 ;  Hopper 
v.  Stack,  69  N.  J.  Law,  5G2,  56  Atl.  1 ;  Coffey 
v.  Dem.  Cen.  Committee,  164  N.  Y.  335.  58 
N.  E.  124,  51  L.  R.  A.  674.  Contra,  Spier 
v.  Baker,  120  Cal.  370,  52  Pac.  659,  41  L. 
R.  A.  196.  In  the  above  case  of  Coffey  v. 
Dem.  Cen.  Committee,  cited  from  the  Court 
of  Appeals  of  New  York,  Chief  Judge  Park- 
er, who  later  became  the  candidate  of  the 
Democratic  Party  for  the  presidency,  being 
the  organ  of  the  court,  said: 

"These  and  other  abuses,  as  they  were  call- 
ed by  the  minority  members  of  party  organiza- 
tions, became  so  common  that  the  demand  was 
made  for  a  primary  election  law  sufficiently 
comprehensive  In  scope  to  assure  to  all  citizens 
equal  rights  in  primary  elections,  conventions, 
and  political  committees  of  the  parties  with 
which  they  were  allied.  This  demand  the  Leg- 
islature undertook  to  meet  by  l-aws  18!»H  ■>. 
331.  c  179.  which  was  amended  by  Laws  1899, 

ft.  968,  c.  473.  These  acts  recognize  the  equal 
mnortance  of  primary  and  general  elections, 
and  modeled  the  conduct  of  the  former  upon  the 
general  lines  of  conduct  of  the  latter.  They 
provided  for  the  enrollment  of  the  voter,  and 
the  only  exaction  precedent  to  his  right  to  vote 
is  that  he  shall  express  an  intention  to  sup- 
port generally  at  the  next  general  state  or  na- 
tional election  the  nominee  of  such  party  for 
state  or  national  officers." 

Our  Constitution  will  be  read  In  vain  to 
discover  any  provision  which,  expressly  or 
by  implication,  takes  away  from  the  Legis- 
lature the  right  to  require  that  party  nomina- 


tions shall  be  by  primary.  Not  only  Is  such 
prohibition  not  to  be  found  in  the  Constitu- 
tion, but  no  reason  can  be  suggested  why  It 
should  have  been  Inserted  therein.  We  do 
not  believe  that  any  Instance  can  be  cited 
where  a  power  has  been  taken  away  from 
the  Legislature,  except  where  such  power 
had  been  abused  In  the  past  and  there  was 
danger  of  its  being  again  abused  In  the  fu- 
ture; and  since,  at  the  time  of  the  adoption 
of  the  Constitution  of  1898,  there  had  never 
been  any  statute-regulated  primaries  in  this 
state,  it  is  certain  that  the  Legislature  had 
never  abused  its  power  In  that  connection. 

Whether  the  Legislature  could  Itself  under- 
take to  fix  the  political  qualifications  of  the 
voters  at  a  primary  is  a  question  which  need 
not  be  discussed  in  the  case,  since  by  the  stat- 
ute in  question  the  Legislature  has  not  un- 
dertaken to  do  so,  but  has  wisely  left  the 
matter  to  the  state  central  committees  of  the 
several  parties. 

It  Is  not  true  that  It  Is  by  delegation  from 
the  Legislature  that  the  state  central  com- 
mittees hold  the  power  of  fixing  the  politi- 
cal qualifications  of  the  voters  at  the  pri- 
mary. They  hold  said  power  vlrtute  officii,  as 
being  the  governing  bodies  of  the  political 
parties.  The  Legislature  has  simply  abstain- 
ed from  Interference,  leaving  the  power  where 
It  originally  resided  and  naturally  belongs. 
And  In  so  doing  it  has  but  obeyed  the  con- 
stitutional Injunction  to  pass  laws  to  secure 
the  fairness  of  primaries.  A  primary  where- 
in the  governing  body  of  the  political  body 
holding  It  could  not  determine  the  political 
qualification  of  those  who  are  to  have  the 
right  to  participate  in  It  would  not  only  not 
be  fair,  but  would  be  a  legal  monstrosity. 

In  conclusion,  and  as  a  general  commen- 
tary upon  this  statute,  we  will  say  that  it 
has  been  adopted  in  the  exercise  of  the  police 
power  of  the  state,  and  that  the  reader  of  it 
cannot  but  be  impressed  that  Its  aim  has 
not  been  to  create  conditions,  or  to  confer 
rights  or  bestow  benefits,  or  to  take  away 
rights,  but  simply  to  act  upon  and  regulate 
existing  conditions,  with  a  view  single  to 
the  public  Interest ;  that  In  nearly  every  state 
of  the  Union  such  a  law  has  been  adopted, 
and  the  assaults  upon  It  have  been  repulsed 
everywhere,  except  In  California  alone ;  and 
that,  finally,  as  expressed  by  Judge  Parker 
(People  v.  Dem.  Cen.  Com.,  supra),  the  Idea 
of  such  a  law  is  "to  permit  the  voters  to 
construct  the  organization  from  the  bottom 
upwards,  instead  of  from  the  top  down- 
wards," and  It  would  be  strange  Indeed  if 
the  Constitution  had  made  such  a  scheme  im- 
possible. 

Judgment  set  aside,  and  suit  dismissed,  at 
plaintiff's  cost 
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(121  La.) 
No.  16,668. 

WELLS   et  ml.   v.   BLACKMAN  (WEBMS 

et  al.,  Interveners). 
(Supreme  Court  of  Louisiana.    Jan.  9,  1908. 
On  Rehearing,  April  27,  1908.) 

1.  Evidence  —  Parol  Evidence  Affecting 
Writings. 

It  is  in  order  that  each  of  the  parties  to  the 
making  of  a  contract  may  express  with  exact- 
ness his  own  idea,  and  clearly  comprehend  that 
of  the  other,  and  to  afford  conclusive  proof  of 
the  common  understanding,  that  the  art  of  writ- 
ing and  the  expedient  of  the  authentic  act  are 
resorted  to ;  hence  the  recollection  of  one  of  the 
parties  to  a  contract  witnessed  by  an  authentic 
act,  unsupported  by  conclusive  proof  of  fraud 
or  error,  cannot  prevail  against  the  terms  of 
the  act,  and,  a  fortiori,  is  this  true  when  the 
other  contracting  party  is  no  longer  living. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  IS  1756-1766.] 

2.  Vendob  and  Purchaser  —  Payment  of 
Purchase  Monet— Effect  of  Default. 

Where,  by  the  terms  of  sale,  by  authentic 
act  of  immovable  property,  no  part  of  the  price 
is  payable  in  cash,  and  the  vendee,  who  Is  in 
possession  at  the  time  of  the  sale,  so  continues, 
the  sale  and  delivery  of  possession  are  none  the 
less  complete  because  such  vendee  fails  to  make 
the  deferred  payments  as  called  for  by  the  con- 
tract ;  nor  does  the  title  revert  to  the  vendor 
as  a  consequence  of  such  failure. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  84.] 

3.  Estoppel  —  Estates  Subsequently  Ac- 
quired —  Covenant  Against  Incumbran- 
ces. 

Where  the  vendor  of  immovable  property 
warrants  it  free  of  mortgage,  he  cannot  be  heard 
to  set  up  against  his  vendee,  or  those  claiming 
under  him,  a  title  subsequently  acquired  in  fore- 
closure of  a  mortgage  warranted  against.  Any 
title  so  acquired  by  the  vendor  will  inure  by 
way  of  estoppel  to  the  use  and  benefit  of  the 
vendee  and  his  heirs  and  assigns. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19.  Estoppel,  I  101.] 

4.  Adverse  Possession— Pebsons  Entitled 
to  Claim  Bt  Pbescbiption— Possessob  in 
Bad  Faith. 

Where  immovable  property  is  sold  with 
warranty,  and  it.  being  thereafter  sold  under  a 
mortgage  granted  by  the  vendor  and  warranted 
against,  is  bought  in  by  the  mortgagee  under  an 
agreement  whereby  he  sells  it  to  the  vendor 
(and  mortgagor),  the  title  so  acquired  inures  to 
the  benefit  of  the  original  vendee,  and  his  ven- 
dor, going  into  possession  under  such  title,  be- 
comes a  possessor  in  bad  faith,  and  is  not  pro- 
tected by  the  prescription  of  10  years,  which 
bars  an  action  for  the  recovery  of  such  property 
against  a  possessor  in  good  faith. 

[Ed.  Note.— For  cases  in  point,  see 'Cent.  Dig. 
vol.  1,  Adverse  Possession,  8  491.] 

5.  Sams. 

Ignorance  of  law  cannot  be  alleged  as  a 
means  of  acquiring  property;  hence  "the  error 
of  law  under  which  a  possessor  may  be  as  to 
the  validity  of  his  title  shall  not  give  the  right 
to  prescribe  under  it." 

6.  Judgment  —  Conclusiveness  —  Matters 
Concluded. 

Where  one  sues  for  the  partition  of  a  tract 
of  land,  and  provokes  a  judgment  recognizing 
him  as  the  owner  of  a  certain  undivided  interest, 
and  recognising  the  parties  made  defendant  as 
the  owners  of  the  remaining  interest,  and  the 
partition  is  effected  on  the  basis  established  by 
the  judgment,  the  plaintiff  cannot  thereafter  be 
heard  to  set  up  another  title  against  such  de- 
fendants, which  he  held  when  the  suit  was  be- 


gun, and  to  claim  thereunder  a  further  inter- 
est in  the  portion  allotted  to  them. 

7.  Estoppel— Knowledge  of  Rights. 

One  who  acts  in  ignorance  of  his  rights  is 
not  estopped  to  claim  property  which  belongs 
to  him  by  acting  as  an  expert  or  appraiser  in  a 
partition  proceeding  in  which  such  prope/ty  is 
divided  among  others. 

[Ed.  Note.— For  cases  in  point,  Bee  Cent.  Dig. 
vol.  19,  Estoppel,  S§  128,  129.] 

8.  Pasties  —  Intervention  —  Petitoby  Ac- 
tions. 

A  mortgagee,  whose  debt  has  not  matured 
and  whose  mortgage  is  not  called  in  question,  is 
without  interest  to  intervene  in  a  controversy 
between  his  mortgagor  and  a  third  person  re- 
specting the  title  to  a  part  of  the  property  mort- 
gaged, and  especially  where  it  appears  that  the 
part  not  involved  in  the  controversy  is  amply 
sufficient  to  satisfy  his  mortgage. 

9.  Courts  —  Rules  of  Decision  —  Necessity 
fob  Adjudication. 

Heirs  of  the  wife,  asserting  title  by  inher- 
itance to  property  of  which  the  community  held 
possession  without  title,  occupy  the  same  posi- 
tion quoad  the  owner  as  does  the  surviving  hus- 
band and  father ;  and  in  a  suit  for  the  recovery 
of  such  property,  where  the  validity  of  a  sale 
of  part  of  it  and  the  mortgage  of  the  whole  by 
the  community  or  the  surviving  husband  and 
heirs  of  the  wife  is  not  put  at  issue,  a  discus- 
sion of  the  effect  of  a  possible  future  decision 
thereon  is  premature. 

10.  Impbovements— Compensation. 

A  possessor  in  bad  faith  is  entitled  to  re- 
cover the  amount  expended  for  the  preservation 
of  the  property,  and  may  recover,  by  way  of  set- 
off against  a  demand  for  rents  and  revenues, 
the  amount  expended  for  improvements,  of  which 
the  owner  may  order  the  removal,  provided  the 
owner,  who  has  the  option,  elects  to  retain  them. 
He  cannot  recover  for  improvements  insepara- 
ble from  the  soil,  such  as  ditching  and  clearing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Improvements,  §§  4,  7.] 

On  Rehearing. 

11.  Judgment  —  Confobmity  to  Pleadings 
and  Pboofs— Description. 

The  claim  set  out  in  the  petition  was  in 
effect  for  an  undivided  half  of  the  land,  and  the 
description  in  the  deed  also. 
The  decree  is  limited  to  the  undivided  half. 

12.  Tbial— Reception  of  Evidence— Effect 
of  Failube  to  Object— Admissibility  Un- 
deb  Pleading. 

Testimony  enlarges  the  pleadings  when  it 
is  evident  that  knowingly  and  with  deliberation 
witnesses  have  testified  regarding  facts  not  al- 
leged and  the  proof  has  been  admitted  without 
objection. 

As  the  deed  calls  for  a  half  of  the  tract,  and 
the  petition  also,  the  title  is  not  for  the  whole, 
although  the  latter  has  been  referred  to  in 
course  of  the  verbal  testimony  from  that  point 
of  view. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  266.] 

13.  Evidence— Title  to  Realty. 

Title  to  realty  generally  is  not  made  to  de- 
pend upon  the  words  of  witnesses  hastily  utter- 
ed and  evidently  in  error,  when  it  is  recalled 
that  the  evidence  reduced  to  writing  calls  for  an 
undivided  half. 

Originally  there  had  been  a  sale.  The  vendee 
had  gone  into  possession.  In  one  of  the  deeds  it 
was  stated  that  pail  of  the  price  had  been  paid. 

14.  Vendob  and  Pubciiaseb  —  Payment  of 
Pubchase  Money— Effect  of  Default— 
Resolutory  Condition. 

In  the  present  situation,  and  after  the  years 
that  have  elapsed,  and  for  other  reasons  stated, 
resolutory  condition  cannot  be  enforced. 
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15.  Covenants  —  Afteb-Acqttibkd   Title  — 

Wabbanty  Clause. 

It  stands  as  an  absolute  bar  to  the  recovery 
of  the  land  sold. 

Monroe,  J.,  dissenting  in  part. 

f Syllabus  by  the  Court) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides;  James  Alexander 
Williams,  Judge  ad  hoc. 

Action  by  E.  M.  Wells  and  others  against 
W.  P.  Blackman,  in  which  Eugene  V.  Weems 
and  others  intervened.  Judgment  for  defend- 
ant and  plaintiffs  appeal.  Affirmed  in  part, 
and  reversed  in  part  and  rendered. 

Robert  Perslfer  Hunter  and  Francis  Rivera 
Richardson,  for  appellants.  W.  F.  Blackman 
(W.  C.  &  J.  B.  Roberts,  Blackman  &  Overton, 
Andrews  &  Hakenjos,  and  White,  Thorn- 
ton &  Holloman,  of  counsel),  for  appellee 
Blackman.  Blackman  &  Overton,  for  appel- 
'  lee  Weems. 

Statement  of  the  Case. 

MONROE,  J.  This  is  a  petitory  action, 
brought  by  Ennemon  M.  Wells,  Jeff  Wells, 
and  Mesdames  Cockerllle,  Jones,  Calvit  and 
Taylor,  as  the  heirs  of  their  mother,  Mrs. 
Jeannette  Dent,  deceased,  widow  of  Montford 
Wells,  to  recover  six  undivided  eighths  in- 
terests in  a  portion  of  Upper  Wellswood 
plantation,  in  the  parish  of  Rapides,  together 
with  rents  and  revenues  in  the  same  propor- 
tion. Defendant  denies  some  of  the  allega- 
tions upon  which  plaintiffs  rely,  admits  oth- 
ers, sets  up  title  derived  through  mesne  con- 
veyance from  Mrs.  Jeannette  Wells,  and  pleads 
estoppel  and  prescription;  and  his  four  chil- 
dren (who  are  majors),  issue  of  his  marriage 
with  Mrs.  Ellen  (Wells)  Blackman,  Interpose 
the  same  pleas  on  their  own  account  as  does 
also  Eugene  V.  Weems,  who  alleges  that  he 
holds  a  mortgage  granted  by  defendant  on 
the  property  In  question.  It  Is  admitted  that 
plaintiffs  are  heirs  of  Mrs.  Jeannette  Wells, 
that  another  heir  Is  Chas.  M.  Wells  (not  a 
party  to  the  suit),  and  that  the  remaining 
child  and  heir  was  the  (now  deceased)  wife 
of  the  defendant.  As  plaintiffs  and  defend- 
ant alike  assert  title  under  Mrs.  Jeannette 
Wells,  the  history  of  her  title  need  be  men- 
tioned only  by  way  of  explanation.  Without 
going  further  back,  It  appears  that  Hatch 
Dent  and  Levi  Wells  owned  adjoining  tracts 
of  land ;  that  Martha  L.  and  Jeannette  Dent, 
daughters  of  Hatch  Dent  married,  respect- 
ively, Thomas  Jefferson  and  Montford  Wells, 
sons  of  Levi  Wells;  that  upon  the  death  of 
their  father  Martha  and  Jeannette  (Dent) 
Wells  inherited,  in  lndi vision,  the  land  owned 
by  him ;  that  their  husbands,  upon  the  death 
of  Levi  Wells,  acquired  by  purchase  at  aucces- 
slon  sale,  in  indivlslon,  the  land  owned  by 
him;  that  they  respectively  transferred  the 
interests  so  acquired  to  their  wives  by  dationa 
en  paiement,  whereupon  (or  possibly  at  an 
earlier  period)  both  tracts  were  united  in 
what  has  since  been  called  "Wellswood  Plan- 
tation."  Mrs.  Martha  L.  Wells  died  In  1867 


or  1868,  and  her  sister,  as  her  sole  heir,  ac- 
cepted her  succession;  but  the  succession 
owed  debts  for  which  the  interest  of  the  dece- 
dent in  the  Hatch  Dent  tract  of  Wellswood 
Plantation  was  sold,  and,  If  we  understand 
the  matter,  her  (supposed)  Interest  In  the 
Wells  tract  was  sold  as  the  property  of  her 
husband  or  of  his  succession,  all  as  will  ap- 
pear hereafter. 

In  December,  1875,  there  was  sold,  under 
an  execution  issued  upon  a  confession  of 
judgment  in  favor  of  defendant  and  adjudi- 
cated to  him,  for  $8,500: 

"The  same  land  inherited  by  Mrs.  Jeannette 
Wells  from  her  father's  (Hatch  Dent's)  estate; 
also  the  undivided  half  of  500  acres,  more  or 
leas,  conveyed  to  Mrs.  Jeannette  Wells  by  her 
husband,  Montford  Wells,  adjoining  the  above- 
described  tract" 

On  June  19,  1877,  defendant  entered  into  * 
written  agreement  with  E.  North  Cullom, 
which  recites  that  Cullom  had  become  the 
owner  of  a  certain  judgment  against  the  es- 
tate of  Mrs.  Martha  Lb  Wells;  that  the  es- 
tate was  indebted  to  him  for  taxes  disbursed, 
and  that  Mrs.  Wells  had  been  indebted  to 
him  for  professional  services  as  attorney  at 
law ;  that  W.  F.  Blackman  desired  to  become 
the  owner  of  said  claims  and  to  be  subrogat- 
ed to  the  liens  and  privileges  by  which  they 
were  secured;  and  that  Cullom,  in  consider- 
ation of  the  payment  of  $1,000,  the  receipt  of 
which  is  acknowledged,  and  of  the  further 
payment  of  $1,500  on  July  1,  1878,  and  of  the 
taxes  due  and  to  become  due  on  the  property 
("the  undivided  landed  Interests,  located  in 
said  parish,"  of  Mrs.  Martha  L.  Wells), 
agreed  to  transfer  said  claims  to  him  (Black- 
man)  "for  the  sole  benefit  of  his  wife  and 
children,"  etc.  In  March,  1879,  defendant 
executed  and  delivered  an  instrument  read- 
ing as  follows,  to  wit: 
"State  of  Louisiana,  Parish  of  Rapides. 

"Be  it  known  and  remembered  that  in  the 
settlement  of  all  business  transactions  between 
Mrs.  Jeannette  D.  and  Montford  Wells  and 
W.  F.  Blackman.  growing  out  of  the  purchase 
and  payment  of  debts  of  Wellswood  plantation, 
1,  W.  F.  Blackman,  agreed,  and  do  by  these 
presents  agree  and  bind  myself,  my  heirs  and  as- 
signs, to  deed  unto  Mrs.  J.  D.  or  Montford 
Wells,  or  both  together,  all  the  Wellswood  plan- 
tation purchased  hy  me  at  public  sales,  with  the 
exception  of  700  acres  of  open  land,  which  said 
700  acres  of  land  is  fronting  on  Bayou  Boeuf 
and  divided  from  the  lands  of  the  plantation, 
on  the  left  descending  bank,  by  what  is  known 
as  the  'stock  lane,'  and  on  the  south  by  land 
of  Mrs.  P.  M.  Richardson,  in  the  rear  by  land 
of  the  Compton  heirs — the  land  above  described 
is  known  as  the  'Sugar  Field'— with  all  the 
buildings,  machinery,  and  improvements  there- 
on, or  thereto  belonging;  the  said  deed  to  be 
given  at  any  time  when  required.  It  being  un- 
derstood that  the  said  Mrs.  J.  D.,  or  Montford, 
is  to  pay  the  sum  of  $1,500,  with  interest  to 
E.  N.  Cullom,  and  $800  to  W.  A.  Levy,  for 
which  the  said  Blackman  is  bound.  Thus  done 
and  signed  this  the  26th  day  of  March,  A.  D. 
1879. 

"[Signed]  W.  F.  Blackman." 

And  on  March  23,  1882,  he  executed  a  no- 
tarial act  containing  the  following,  among 
other  recitals,  to  wit; 
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"Personally  came  •  •  *  Wilbur  P.  Black- 
man,   •   *   •   who  declared   •  *   •   that  he 

*  *  *  did  purchase,  at  sheriff's  sale  under  an 
execution  *  *  •  issued  in  the  suit  of  W.  F. 
Blackman  v.  Jeannette  Wells.  *  all  the 
rights  and  interest  that  the  said  Mrs.  Jeannette 
Wells  had  in  and  to  an  undivided  portion  of 
the  Wellswood  plantation.  *  •  *  And,  where- 
as, the  said  *  •  •  Blackman  declared  fur- 
ther that  he  subsequently  bought  at  succession 
sale  of  Mrs.  M.  L.  Wells  her  undivided  one- 
half  interest  in  and  to  the  Hatch  Dent  portion 
of  Wellswood,  *  •  *  and  he,  the  said  Black- 
man,  did  agree,  and  made  an  agreement  in  writ- 
ing, to  transfer  to  the  said  Mrs.  Jeannette  Wells 

*  •  *  a  certain  portion  of  the  land  purchased 
as  aforesaid  on  the  payment  of  a  certain  debt 
which  the  said  Blackman  had  contracted  to  E. 
North  Oullom:  *  •  •  Now,  therefore,  I,  the 
said  W.  F.  Blackman,  *  *  *  do  by  these 
presents  grant,  bargain,  sell,  and  convey  to  the 
said  Mrs.  Jeannette  Wells  •  •  *  the  follow- 
ing described  property,  to  wit:  All  the  upper  por- 
tion of  said  Wellswood  plantation,  starting  at  a 

g>int  on  the  left  (descending)  bank  of  Bayou 
oeuf.  opposite  to  what  is  known  as  the  'Stock 
Lane/  on  the  east  side  of  the  public  road,  the 
line  to  be  run  down  the  center  of  the  said 
stock  lane  until  it  reaches  the  Dent  (or  Calla- 
han) Bayou,  which  crosses  said  lane  about  500 
yards  from  the  public  road ;  thence  along  and 
down  the  center  of  said  bayou  until  it  reaches 
a  point  opposite  the  lowest  cleared  land  on 
■aid  Wellswood  plantation  which  was  cleared 

Erevious  to  the  year  A.  D.  1864,  and  what  was 
Down  as  the  'Sugar  House  Field,'  and  from 
said  starting  point  up  the  right  (ascending)  bank 
of  Bayou  Boeuf  to  the  line  between  the  Comp- 
ton  home  place  and  said  Wellswood  planta- 
tion. The  land  here  conveyed  is  known  as  the 
'Hatch  Dent  portion  of  the  Wellswood  planta- 
tion, above  the  stock  lane.'  And  an  undivided 
one-half  interest  in  and  to  575  acres  of  land, 
known  as  the  'Wells  portion  of  the  Wellswood 
plantation'— all  containing  about  550  or  600 
acres  of  open  land,  more  or  less,  bounded  in 
front  by  Bayou  Boeuf,  in  the  rear  by  wood- 
lands, below  by  land  of  W.  F.  Blackman,  above 
by  the  Compton  home  place.  To  have  and  to 
hold  the  within-described  lands  unto  the  said 
Mrs.  Jeannette  Wells,  her  heirs  and  assigns, 
forever.  The  consideration  of  this  sale  is  the 
assumption  of  the  debts  of  the  said  Blackman  to 
B.  North  Cullom,  due  by  said  Blackman.  and 
to  be  paid  by  said  Mrs.  Jeannette  Wells  as 
follows:  The  sum  of  $1,000  in  cash  to  be  paid 
within  30  days  from  date,  and  $1,000,  with  8 
per  cent,  interest  per  annum  from  date,  due  12 
months  from  date,  and  $500  due  18  months 
from  date,  with  8  per  cent,  interest  per  annum 
from  date.  And  in  further  consideration  the 
said  Mrs.  Wells  does  hereby  ratify  and  confirm 
and  sell  and  convey,  said  sale  being  made  for  the 
purpose  of  ratification,  all  that  portion  of  the 
Wellswood  plantation  south  of  the  line  desig- 
nated, to  wit:  *  *  *  The  lands  herein  de- 
scribed being  what  is  known  as  the  'Sugar 
House  Field,7  said  to  contain  700  or  750  acres, 
more  or  less.  Further,  the  said  Mrs.  Jeannette 
Wells  does  hereby  convey,  sell,  and  deliver  unto 
said  W.  F.  Blackman  200  acres  of  woodland 
known  as  the  'back  concession,'  lying  in  the  rear 
of  and  immediately  adjoining  said  cleared  lands 
above  described,  to  have  and  to  hold  same  for- 
ever. And  it  is  further  agreed  that  the  said 
stock  lane  remain  open  for  the  common  use  of 
those  who  now,  or  who  may  hereafter,  own 
Wellswood  plantation.  To  have  and  to  hold 
the  lands  herein  conveyed,  with  all  the  improve- 
ments thereon,  for  themselves  their  heirs  and 
assigns  forever,  warranting  the  title  from  one  to 
the  other  against  all  mortgages  or  any  other 
incumbrances  whatever,  except  the  taxes  due 
on  Wellswood  plantation  for  the  years  1877 
and  1878  and  one-half  of  the  taxes  due  on  said 
Wellswood  plantation  for  the  years  1880  and 
188L- 


In  the  meanwhile,  on  June  30, 1877,  defend- 
ant had  mortgaged  the  property  which  had 
been  adjudicated  to  him  In  December,  1875, 
to  Allen,.  Nugent  &  Co.  to  secure  $5,964.40  of 
money  and  supplies  advanced  to  him  for  the 
crop  of  1877,  describing  the  property  as  in 
the  sheriff's  deed.  In  April,  1878,  there  was 
adjudicated  to  defendant,  at  a  sale  made  by 
order  of  court  to  pay  the  debts  of  the  suc- 
cession of  Mrs.  Martha  L.  Wells,  for  $150: 

"All  the  right,  title,  and  interest  of  the  suc- 
cession *  *  *  in  and  to  *  *  *  the  undi- 
vided one-half  of  the  Hatch  Dent  tract  of  the 
Wellswood  plantation,"  etc 

And  in  August,  1878,  in  order  to  secure  ad- 
vances for  the  crop  of  that  year,  defendant 
mortgaged  the  entire  property  to  Allen,  Nu- 
gent &  Co. 

On  April  20,  1882,  Mrs.  Jeannette  Wells 
executed  a  notarial  act  of  sale  to  her  son 
Charles  M.  Wells  of  200  acres  of  land,  which 
had  been  Included  as  conveyed  to  her  in  the 
deed  executed  by  defendant  on  March  23, 
1882;  the  recited  consideration  being  $1,000 
cash,  the  receipt  whereof  is  acknowledged, 
the  assumption  by  the  vendee  of  one-third  of 
the  taxes  then  due  and  of  one-third  of  the 
debt  which  the  vendor  had  promised  to  pay 
B.  North  Cullom  "as  part  of  the  purchase 
price  from  her  vendor,  W.  F.  Blackman," 
and  the  further  assumption  by  the  vendee  of 
the  obligation  to  pay  the  vendor  $250  a  year 
for  the  balance  of  her  life.  Mrs.  Jeannette 
Wells  died  in  December,  1882,  and  C.  M. 
Wells  qualified  as  her  executor  and  gave 
bond,  with  defendant  as  one  of  his  sureties, 
and  there  was  inventoried,  as  belonging  to 
her  estate,  "the  undivided  half  interest  in 
•  •  *  the  Wells  tract  of  Wellswood  plan- 
tation." In  October,  1883,  the  plaintiffs,  Mrs. 
Calvit  and  Mrs.  Jones,  brought  suit  In  the 
district  court,  alleging  that  they  owned,  In 
Indlvision  with  W.  F.  Blackman,  defendant 
herein,  and  with  their  brother  Chas.  M. 
Wells,  "a  certain  tract  of  land  •  •  •  com- 
prising one  undivided  half  of  550  acres,  more 
or  less,  being  a  portion  of  the  plantation 
known  as  Wellswood ;  also  an  undivided  one- 
half  of  the  back  concession  of  land  (swamp), 
comprising  800  acres,  more  or  less,  being  a 
portion  of  the  lands  *  *  •  sold  by  the 
sheriff  *  *  *  on  the  4th  day  of  August, 
A.  D.  1873,  and  purchased  by  Messrs.  T.  C. 
Manning,  M.  Ryan,  and  J.  G.  White ;  •  *  • 
also  •  *  *  an  undivided  half  •  •  • 
of  100  acres  of  pine  woodland,  known  as 
•Dently'  "—and  praying  for  a  partition  of  the 
same.  In  accordance  with  the  prayer  of  the 
petition  an  inventory  was  made  of  the  prop- 
erty described  and  a  surveyor  was  appointed 
to  delimit  it,  after  which  the  matter  was  al- 
lowed to  rest  for  a  time. 

In  the  early  part  of  1883  a  correspondence 
was  opened  between  defendant  and  T.  H.  Al- 
len (who  had  become  the  transferee  of  the 
debt  contracted  by  defendant  In  favor  of  Al- 
len, Nugent  &  Co.),  and  on  June  20th  Allen's 
attorney  wrote  that  a  proposition  submitted 
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by  defendant  had  been  taken  under  advise- 
ment. On  July  20th  he  submitted  a  counter 
proposition.  On  September  22d  Allen  wrote 
to  his  attorney,  acknowledging  the  receipt 
of  a  letter  inclosing  one  from  defendant,  and 
saying  : 

"I  can  assure  Judge  Blackman  that  I  do  not 
want  his  land,  and,  if  it  is  ever  sold,  would 

S refer  that  he  should  be  the  real  purchaser,  if 
id  off  by  some  other  person.  I  want  the  money 
for  the  debt,  and  am  willing  to  favor  the  judge 
as  much  as  I  can  afford  to  do  in  the  payment.'' 

And  on  December  19th  he  wrote  directly  to 
defendant: 

"I  am  just  in  receipt  of  your  favor  of  the 
18th ;  also  one  from  Mr.  Nugent  on  the  same 
subject.  After  judgment  is  obtained  and  exe- 
cution issued,  I  am  willing  to  buy  the  property 
referred  to  at  a  price  to  cover  the  amount  of 
judgment,  costs,  and  attorney's  fees,  and  sell  the 
same  to  you  for  the  price  it  is  bid  off  at,  pay- 
able in  four  annual  payments,  with  10  per  cent, 
interest  added,"  etc 

There  are  no  copies  of  the  letters  written 
by  defendant  in  the  record,  and  the  contents 
of  those  letters  is  therefore  a  matter  of  in- 
ference. On  February  5, 1884,  Allen  obtained 
judgment  against  defendant  for  $4,239.87, 
with  interest  and  recognition  of  mortgage  "on 

*  •  *  the  whole  property  known  as  'Wells- 
wood  Plantation,'"  etc.;  and  on  May  26, 
1884,  the  property  was  sold  under  the  judg- 
ment so  obtained  and  bought  in  by  Allen. 
On  July  2d  it  was  sold  by  Allen  to  defendant, 
or  rather  Allen  sold  "all  such  rights,  title, 
and  interest"  as  he  had  acquired,  as  stated 
in  bis  letter  of  December  19,  1883. 

On  July  7th,  however,  defendant  executed 
a  notarial  act,  reading  in  part  as  follows, 
to  wit: 

"Whereas,  the  said  *  *  *  Allen.  •  •  • 
plaintiff  in  a  certain  suit  entitled  "Thomas  H. 
Allen  v.  W.  F.  Blackman,'  No.  1  of  the  docket 
of  the  United  States  Circuit  Court,  *  *  * 
did  agree  with  said  Blackman  that  he  would 
buy  in  certain  lands  *  *  •  to  be  sold  in 
said  suit,  and,  after  acquiring  the  same,  that 
he  would  sell  them  to  said  Blackman  for  a 
price  equal  to  said  Allen's  claim,  *  *  *  on 
the  express  condition,  however,  that,  should 
said  Allen  have  to  bid  for  said  lands  a  sum 
in  excess  of  his  claim,  *  *  *  then  the  said 
Blackman  to  hold  him  harmless;  •  *  *  and 
whereas,  the  said  Allen  *  *  •  was  obliged 
to  bid  *  •  *  the  sum  of  $6,500,  being  $563.- 
78  in  excess  of  his  claim ;  *  *  *  and  where- 
as, in  pursuance  of  said  agreement,  the  said 
Allen  has  made  to  said  Blackman  a  title  to 
said  property ;  and,  whereas,  certain  parties, 
claiming  to  be  the  heirs  of  Mrs.  Jeannette 
Wells  and  Mrs.  Martha  L.  Wells,  did  apply 
to  said  court  for  an  injunction  to  prevent  the 
sale  of  said  lands,  on  the  ground  that  said 
lands  belonged  to  them,  and  prayed  in  their  ap- 
plication that  said  lands  be  decreed  to  be  their 
property,  and  in  the  event  of  their  sale  in  said 
suit  that  all  the  proceeds,  over  and  above  the 
amount  of  said  claim  of  the  said  Allen,  be  de- 
creed to  belong  to  them,  which  injunction  was, 
however,  refused:  Now,  therefore,  *  *  * 
in  order  to  protect  and  secure  said  *  *  • 
Allen,  *  •  *  the  said  Blackman  *  *  * 
does   by   these   presents   especially  mortgage 

•  *  *  the  following  described  property  [de- 
scribing the  land  conveyed,  or  ratified,  to  de- 
fendant by  the  act  between  him  and  Mrs.  Jean- 


nette  Wells  of  March  23,  1883],  said  property 
so  to  remain  mortgaged  *  •  *  until  the 
termination,  in  favor  of  said  Blackman  or  the 
said  Allen,  of  any  suit  or  proceeding  in  court 
of  any  or  all  of  the  heirs  or  legal  representa- 
tives of  the  late  Mrs.  Jeannette  Wells  which 
may  be  Instituted  within  14  months  from  the 
purchase  of  the  lands  by  said  Allen;  *  *  • 
the   said   Blackman   hereby   binding  himself 

•  *  •  not  to  sell, 'alienate,  or  incumber  the 
property  to  the  prejudice  of  these  presents.'' 

In  November,  1885,  on  defendant's  motion, 
experts  were  appointed  In  the  partition  suit 
which  had  been  instituted  in  1883  by  Mes- 
dames  Calvit  and  Jones,  and  they  reported 
that  the  property  sought  to  be  partitioned 
was  divisible  in  kind,  and  thereupon  the  sur- 
veyor brought  in  a  report  and  a  notary  was 
appointed  to  make  the  partition.  At  that 
juncture,  however,  Mrs.  Jones  filed  an  amend- 
ed petition,  alleging  that  the  original  petition 
failed  to  state  the  respective  interests  of  the 
parties  and  that  certain  changes  had  taken 
place  since  it  was  filed,  and  further  alleging, 
in  substance,  that  the  lands  were  formerly 
held  in  indivision  by  Thomas  Jefferson  and 
Montford  Wells;  that  the  Interest  of  T.  J. 
Wells  had  been  sold  at  judicial  sale  and  ac- 
quired, two-eighths  by  T.  C.  Manning,  two- 
eighths  by  J.  Q.  White,  and  one-eighth  by  M. 
Ryan;  that  petitioner  had  acquired  the  in- 
terest of  White,  and  Mrs.  Calvit  the  Interest 
of  Manning,  but  that  Manning  had  caused 
said  Interest  to  be  sold  for  nonpayment  of 
the  price,  and  that  it  had  been  acquired  (in- 
directly) by  petitioner ;  that  Mrs.  Calvit  had, 
therefore,  no  longer  any  Interest  in  the 
suit;  that  C.  M.  Wells  had  acquired  the  in- 
terest that  had  been  owned  by  Ryan;  and 
that  Blackman  owned  three-eighths  of  the  T. 
J.  Wells  half  (acquired  at  a  sale  made  under 
execution  issued  against  J.  Madison  Wells), 
and  the  whole  of  the  other  undivided  one- 
half,  acquired  at  sheriff's  sale  from  Mrs. 
Jeannette  Wells;  and  that  as  matters  then 
stood  the  property  was  owned  In  the  propor- 
tions of  four-sixteenths  of  the  whole  to  pe- 
titioner, one-sixteenth  to  Chas.  M.  Wells,  and 
eleven-sixteenths  to  Blackman.  The  partition 
was  accordingly  effected  on  that  basis,  the 
property  partitioned  as  surveyed  and  delimit- 
ed, being  described  as — 

"a  tract  of  land,  with  the  buildings  and  im- 
provements thereon,  known  as  the  'Montford 
Wells  home  tract,'  consisting  of  514.17  acres; 

•  *  *  also  800  acres  of  woodland,  known 
as  the  'back  concession,'  and  100  acres  of  pine 
land,  known  as  'Dently.'  " 

The  representative  of  C.  M.  Wells  declined 
to  sign  the  act  of  partition ;  but  it  was  sign- 
ed by  the  plaintiff,  Mrs.  Jones,  and  the  de- 
fendant, W.  F.  Blackman,  and  the  plaintiff, 
E.  M.  Wells,  signed  in  the  capacity  of  expert, 
after  which  It  was  duly  homologated  by  judg- 
ment of  court  On  November  17,  1888,  de- 
fendant executed  a  notarial  act  containing 
the  following,  among  other,  recitals,  to  wit: 

"*  •  •  Wilbur  F.  Blackman  •  •  •  does 
grant,  bargain,  sell,  and  convey  *  *  *  on- 
to Chas.  M.  Wells,  *  *  •  represented  by 
C.  Simon  Cullen,  •  •  •   the  following  de- 
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scribed  property:  *  •  •  It  being  the  same 
tract  of  land  sold  by  Mrs.  Jeannette  Wells  to 
the  said  Chas.  M.  Wells  on  the  20th  day  of 
April.  1882.  *  •  •  The  consideration  of  this 
sale  is  the  price  and  sum  of  $1,000  that  was 
paid  by  the  said  Charles  M.  Wells  in  cash  in 
order  to  effect  a  compromise  and  settlement 
with  Judge  E.  North  Cullom  and  to  have  can- 
celed certain  claims  and  judgments  resting  at 
that  time  on  Wellswood  plantation ;  the  agree- 
ment at  the  time  being  that  he  was  still  to  be 
the  owner  of  the  said  200  acres  of  land  trans- 
ferred to  him  by  his  mother  as  aforesaid,  free 
of  any  incumbrances.  This  tract  of  land  was 
sold  under  a  judgment  against  me,  the  said 
Wilbur  F.  Blackman;  and,  fearing  that  this 
tract,  •  *  •  which  properly  belongs  to  the 
said  Charles  M.  Wells,  may  be  further  incum- 
bered by  my  debts,  which  would  be  unjust  to 
him,  I  make  the  transfer,  it  being  his  prop- 
erty.'' 

The  evidence  shows  that  C.  M.  Wells  paid 
the  $1,000  to  Cullom  In  1885,  and  he  and  the 
defendant  testify  that  the  payment  was  made 
In  consequence  of  an  agreement  between 
them,  and  not  in  discharge  of  the  obligation 
that  C.  M.  Wells  had  assumed  to  his  mother 
to  pay  one-third  of  the  Cullom  debt  In  fact, 
being  examined  by  defendant  in  regard  to  the 
conveyance  from  his  mother  and  other  mat- 
ters, he  testifies  in  part  as  follows,  to  wit: 

"Q.  Now,  I  want  to  know,  Mr.  Wells,  was 
any  part  of  the  consideration  ever  paid  to  your 
mother?  A.  No,  sir.  Q.  Did  you  ever  pay  her 
the  $1,000  cash  recited  in  there?  A.  No,  sir. 
Q.  Did  you  ever  pay  any  part  of  the  Cullom 
debt,  as  recited  in  this  deed?  A.  No,  air. 
*  •  *  Q.  Did  Mrs.  Wells  ever  pay  a  dime  of 
the  Cullom  debt,  during  her  lifetime?  A.  No, 
sir.  •  •  •  Q.  Now,  Mr.  Wells.  I  transferred 
to  you  some  land,  200  acres  of  land,  as  de- 
scribed in  this  deed,  in  1888.  *  *  *  This 
recites  in  here  that  you  had  paid  $1,000  for 
me  on  the  Cullom  debt.  I  will  read  it  to  you: 
•The  consideration  of  this  sale  is  the  price  and 
sum  of  $1,000,  paid  by  the  said  Chas.  M.  Wells 
in  cash  in  order  to  effect  a  compromise  and  set- 
tlement with  Judge  E.  North  Cullom  and  to 
have  canceled  certain  claims  and  judgments 
resting  at  that  time  on  Wellswood  plantation.' 
Now,  Mr.  Wells,  what  time  did  you  pay  that 
$1,000?  A.  I  think  it  was  in  1885.  Q.  Was 
it  after  yonr  mother's  death?  A.  Oh,  yes; 
about  three  years.  Q.  Did  you  pay  any  part  of 
that  $1,000  as  a  consideration,  or  connected 
with  it,  of  the  debt?  Was  any  part  of  thru 
$1,000  you  paid  to  E.  North  Cullom  paid  in 
the  deed  of  your  mother  to  yourself,  and  did 
you  pay  it  for  yourself,  and  not  for  the  benefit 
of  your  mother,  her  succession,  and  of  your 
co-heirs?  (Objected  to  and  objection  overrul- 
ed.) Q.  Did  you  pay  that  $1,000  for  my  ben- 
efit on  that  Cullom  debt  in  order  that  I  would 
transfer  you  200  acres  of  that  land?  A.  I  did. 
Q.  Had  it  any  connection  whatsoever  with  the 
payment  of  the  debt  that  your  mother  bad  as- 
sumed to  pay  E  North  Cullom?  A.  No.  sir. 
Q.  You  knew,  Mr.  Wells,  that  your  property, 
the  200  acres  of  land,  had  been  sold,  and  that 
we  had  all  been  sold  out  by  Allen?  A.  I  did. 
Q.  And  you  knew  this  200  acres  of  land  had 
been  transferred  back  to  me  by  Allen?  A.  Yes, 
sir.  Q.  What  is  the  comparative  value  of  the 
property  in  dispute  now  to  what  it  was  15  or 
20  years  ago?  A.  You  mean  at  her  death? 
Q.  And  afterwards,  commencing  10  years  ago 
and  going  back?  A.  You  could  have  bougnt 
just  such  property  as  that  at  $10  or  $12  an 
acre.  *  *  •  Q.  What  is  such  property  worth 
now?  A.  I  know  property  you  could  have 
bought  for  that  price  in  the  country  you  could 
not  buy  for  $60  an  acre  now." 


Redirect  examination  by  plaintiffs'  counsel: 

"Q.  You  did  pay  E.  North  Cullom,  or  on  the 
Cullom  debt,  $1,000  in  the  year  1885?  A.  Yes, 
sir.  Q.  How  did  you  pay  that?  A.  By  check. 
Q.  To  whose  order?  A.  E.  North  Cullom's. 
Q.  Did  you  get  written  papers  from  Judge  Cul- 
lom— any  receipt  or  relinquishment — when  you 
paid  it?  A.  No,  sir.  Q.  Well,  as  to  the  pos- 
session of  these  200  acres,  did  you  not  go  into 
possession  nnder  your  mother's  deed  in  1882  V 
A.  I  was  cultivating  the  whole  place  as  far  as 
that  is  concerned.  I  had  possession  of  the 
whole  place,  but  I  did  not  get  the  revenues  from 
the  place  in  1882.  I  did  not  get  the  revenues 
until  after  I  bought  from  Blackman.  *  •  * 
Q.  The  deed  from  Judge  Blackman  to  you  was 
in  1888.  From  1884  to  1888,  did  you  not  have 
possession  and  get  the  revenues?  A.  I  don't  re- 
member, Mr.  Hunter.  I  know,  bo  long  as  my 
mother  lived  and  the  family  was  there,  it  took 
the  revenues  to  support  them." 

It  may  be  here  remarked  that  the  witness' 
mother  died  In  1882. 

"Q.  After  your  mother  died,  did  you  not  go 
into  possession  and  have  the  revenues  of  this 
place,  under  your  deed  from  her?  A-  No;  I 
don't  think  I  did.  I  don't  think  I  did.  Q.  You 
don't  remember  distinctly  about  that?  A.  Not 
distinctly.  Q.  Now,  after  the  Allen  deed  that 
Judge  Blackman  got,  the  Allen  deed  in  1884, 
did  you  not  continue  in  possession  and  have  the 
revenue  of  these  200  acres  right  along?  A.  I 
rather  think  I  did,  but  I  am  not  sure.  *  *  * 
Q.  You  were  at  that  time  the  executor  of  your 
mother's  succession,  and  that  property  had  beer, 
inventoried  in  her  succession,  had  it  not?  A. 
Yes,  sir.  Q.  You  remember  whether  or  not 
Judge  Blackman  had  gone  on  your  bond  as  ex- 
ecutor? A.  I  do  not.  Q.  You  remember  wheth- 
er the  property  had  been  inventoried  in  your 
mother's  succession?  A.  I  do  not." 

The  witness  had,  on  a  previous  occasion, 
been  called  on  behalf  of  defendant,  and,  being 
examined  by  defendant,  had  testified  as  fol- 
lows: 

"Q.  How  was  that  debt  paid  to  E.  North 
Cullom?  A.  Paid  by  you  and  T.  Q.  How  much 
did  you  pay?  A.  $1,000.  Q.  When  did  you  pay 
it?  A.  I  forget  the  year.  Q.  After  your  moth- 
er's death,  was  it?  A.  I  think  so.  1  am  pret- 
ty sure." 

Cross-examination : 

•  *  Q.  You  have  referred  to  a  deed 
made  by  Judge  Blackman  to  you,  in  1888,  of 
some  200  acres  that  was  transferred  to  you  by 
your  mother.  I  hand  you  a  certified  copy  of 
that  deed  and  ask  you  if  you  remember  the 
transaction,  and  particularly  state  as  to  the 
consideration  regarding  the  Cullom  debt  therein 
mentioned.  A.  No  use  of  my  looking  at  that, 
because  I  don't  remember  about  those  things. 
I  told  Mr.  Hunter  just  now.  I  simply  know  I 
paid  $1,000  towards  that  business.    *    *  *" 

Defendant  himself,  when  he  first  testified 
in  the  case,  said  that  Wells  paid  Cullom  $1,- 
000,  and  that  he  (witness)  paid  him  $500  (by 
paying  for  a  piano  that  Cullom  bought  from 
one  Schmalinski),  and  his  examination  pro- 
ceeded: 

"Q.  Was  that  $1,500  all  that  ever  was  paid 
to  Judge  Cullom?  A.  No,  sir;  he  was  paid 
$2,500.  Q.  When  was  the  other  $1,000  paid? 
I  paid  the  other  $1,000  cash  when  I  made  the 
agreement." 
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After  the  case  had  been  remanded  (on  the 
previous  appeal  to  this  court)  defendant 
again  took  the  stand  and  testified  as  follows: 

"Mr.  Chas.  M.  Wells  agreed  that  he  would 
join  me  in  paying  Mr.  Allen,  if  I  would  trans- 
fer him  that  200  acres  of  land.  •  •  *  I  sent 
for  E.  North  Cullom.  He  came  to  this  town, 
and  we  went  over  to  Jim  O'Shea's  office,  and 
with  Jim  O'Shea  and  myself  and  Mr.  Wells, 
and  Mr.  Wells  and  I  executed  our  promissory 
notes  in  favor  of  Cullom  for  $2,500,  and  $1,000 
to  be  paid  within  a  certain  length  of  time,  $1,- 
000  to  be  paid  in  1888,  I  think— I  am  not  sure 
—and  $500  note  to  be  paid  to  E.  North  Cullom, 
and  [he]  then  and  there  transferred  to  me  all 
the  claims  that  he  had  against  Mrs.  Martha  L. 
Wells'  succession.  Q.  Did  you  get  that  trans- 
fer? A.  No,  sir;  that  transfer  was  burned  up 
in  Mr.  John  Ariall's  office,  with  a  large  num- 
ber of  papers  that  would  be  material  in  this 
case.  Q.  What  year  was  that?  A.  That  agree- 
ment was  made  about  the  earlier  part  of  1885. 
•  *  •  Mr.  Chas.  M.  Wells  paid  the  first  note 
that  we  executed  in  favor  of  Cullom.  I  paid 
the  second  note  in  1886,  and  the  subsequent 
$500  note  was  paid  by  me  to  E.  Schmalinski 
for  a  piano,  as  testified  to  by  Schmalinski.  I 
hold  in  my  hand  document  marked  'Defendant 
12,'  a  receipt  from  E.  North  Cullom.   *   •  *" 

The  document  referred  to  reads  In  part  as 
follows: 

"Avoyelles,  La.,  Dec.  14th,  1885. 
"Received  of  W.  F.  Blackman  bis  two  war- 
rants on  the  State  Auditor,  each  for  the  sum 
of  $250,  payable,  respectively,  the  last  of  May 
and  the  last  of  June,  A.  D.  1886,  out  of  his 
salary  as  judge.  •  •  *  When  paid  the  same 
to  be  credited  on  two  promissory  notes  which  I 
hold  against  him  and  Chas.  M.  Wells,"  etc 

We  find  in  the  record  no  satisfactory  ex- 
planation of  the  increase  of  the  debt  to  Cul- 
lom from  $1,500  (to  which  amount  it  was  re- 
duced by  the  original  payment  of  $1,000  made 
by  defendant)  to  $2,500,  and  we  conclude  that 
the  witness  is  In  error  as  to  the  transaction 
between  Cullom,  Wells,  and  himself,  and  that 
the  only  notes  given  on  that  occasion  were 
the  note  of  Wells  for  $1,000  and  note  of  the 
witness  for  $500.  Plaintiffs  all  testify  to  re- 
peated efforts  made  by  them  to  secure  the 
services  of  attorneys  to  prosecute  their  claim. 
Jeff  Wells  says: 

"Judge  Blackman  and  I  frequently  talked, 
and  I  have  heard  him  complain  that  the  heirs 
said  he  had  no  title  to  the  property,  and  he 
was  very  much  annoyed  about  it" 

Mrs.  Taylor,  being  asked  how  she  knew 
that  Judge  Blackman  knew  that  the  heirs 
were  trying  to  get  some  one  to  take  their 
case,  says: 

"Because,  repeatedly,  he  has  told  me  that 
there  was  no  use  in  litigating;  that  he  intended 
doing  what  was  right  by  us,  and  dividing  the 
plantation  between  us." 

'  Miss  Pattie  Cockerllle  (daughter  of  one  of 
the  plaintiffs)  testifies  as  follows: 

"Did  you  ever  have  any  conversation  with 
him  [Mr.  W.  F.  Blackman],  or  hear  any  con- 
versation between  him  and  your  mother?  A.  I 
both  had  conversations  with  him  and  heard  con- 
versations between  him  and  my  mother.  Q. 
Can  you  remember,  at  this  time,  so  as  to  be  able 
to  state,  the  substance  of  those  conversations? 
A.  It  was  relative  to  Wellswood  plantation. 
Q.  Can  you  remember  the  substance  of  what  he 


said?  A.  Yea,  sir.  Q.  When  were  the  first  of 
those  conversations,  with  you  personally,  or 
with  your  mother?  A.  It  was  with  me,  sir. 
*  •  •  It  was  in  1896.  •  •  •  He  took 
me  driving,  and  we  had  a  conversation  on  the 
drive.  He  broached  the  subject  He  said  he 
understood  the  heirs  were  going  to  get  a  lawyer 
to  sue  for  Wellswood,  and  he  said  there  was  no 
use  doing  it  and  he  asked  if  mother  would 
join  in  it,  and  I  said,  'Yes,'  and  he  said  we 
were  not  able  to  hire  a  lawyer,  and,  so  far  as 
he  was  concerned,  it  would  cost  him  nothing, 
but  it  would  be  an  expensive  undertaking  for 
the  heirs.  It  could  be  settled  otherwise.  He 
knew  it  was  theirs,  and  intended  giving  their 
portion  to  them.  Q.  You  know  whether  what 
he  said  referred  to  the  plantution  or  the  back 
concessions?  A.  I  do  not  know  anything  about 
the  back  concessions;  had  never  heard  of  them. 
Q.  It  did  refer  to  Wellswood  plantation?  A. 
It  did  refer  to  Wellswood  plantation.  He  said 
he  had  70O  acres  he  bought  from  my  grandfa- 
ther, and,  outside  of  that  he  proposed  to  see 
that  the  heirs  had  their  portion." 

Testifying  to  a  conversation  between  the 
defendant  and  her  mother,  the  witness  says: 

"My  mother  was  standing  on  the  front  gal- 
lery, and  Judge  Blackman  was  passing  by,  and 
came  in.  He  had  a  carbuncle,  or  boil,  on  his 
neck,  and  he  showed  mamma  the  place  on  his 
neck,  and  he  said,  'I  understand  you  are  going 
to  sue  me  for  Wellswood  plantation,'  and  Mrs. 
Cockerille  said,  'Don't  you  think  it  is  time  for 
us  to  have  what  belongs  to  us?'  Q.  Did  he  say 
anything  further?  A.  He  said  he  intended  that 
they  should  have  it  They  must  give  him  time, 
and  wait;  and  she  said  that  in  her  state  of 
poverty  she  could  starve  while  she  was  waiting." 

The  testimony  of  Mrs.  Calvlt  and .  Mrs- 
Jones  Is  not  so  specific,  but  tends  In  the  same 
direction.  Defendant's  explanation  of  any 
conversations  that  he  may  have  had  is  that 
be  was  talking  about  what  are  called  "back 
concessions";  that  Is  to  say,  lands  in  the 
rear  of  those  granted  by  the  government 
and  for  which  he  has  Interested  himself  to 
some  extent  to  obtain  patents.  He  testifies 
that  he  was  always  willing,  and  frequently 
offered,  or  sent  word  to  the  heirs  that  he  was 
willing,  to  convey  to  them  the  property  In- 
cluded in  the  deed  to  their  mother,  on  pay- 
ment of  the  Cullom  debt  Being  asked.  "Did 
you  consider  that  you  could  make  a  deed, 
warranting  against  a  mortgage  debt  and 
then  acquire  an  adverse  title  to  your  own 
deed  under  that  mortgage?"  he  replied,  "I 
did."  It  Is  conceded  that  the  land  sued  for 
is  the  tract  of  828.76  acres  described  in  the 
mortgage  executed  by  defendant  in  favor  of 
E.  V.  Weems  February  9,  1904,  and  It  Is 
shown  that  the  average  rental  value  during 
the  period  for  which  plaintiffs  claim  has 
been  $3.50  an  acre.  It  Is  also  shown  that  de- 
fendant has  paid  taxes  and  made  certain  re- 
pairs and  Improvements,  which  will  be  here- 
after considered,  as  will  be  the  claims  of  the 
Interveners. 

Opinion. 

Plaintiffs  were  called  upon,  In  limine,  to 
elect  whether  they  would  rely  upon  the  con- 
veyance from  defendant  to  their  mother  tof 
March  23,  1882)  and  upon  the  Inuring  to  them 
of  defendant's  subsequent  acquisition  of  the 
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land  thereby  conveyed,  or  would  rely  upon 
the  Instrument,  called  "counter  letter,"  exe- 
cuted by  defendant,  and  they  answered  that 
they  would  rely  upon  the  conveyance,  togeth- 
er with  defendant's  subsequent  acquisition  of 
title  to  the  property  conveyed,  and  not  upon 
the  counter  letter,  "as  their  muniment  of 
title."  The  counter  letter  Is,  nevertheless, 
good  evidence,  as  tending  to  show  the  cir- 
cumstances leading  to  and  connected  with  the 
transactions  out  of  which  this  litigation  has 
arisen  and  the  considerations  by  which  the 
parties  were  influenced;  and,  as  parol  evi- 
dence was  admissible,  and  was  admitted,  to 
explain  the  agreement  referred  to  in  the  con- 
veyance of  March  23,  1882,  so  the  counter  let- 
ter was  admissible  for  the  same  purpose.  It 
is  now  said  that  the  execution  of  the  obliga- 
tion to  convey  the  property  In  question  to 
Mrs.  Wells,  and  of  the  conveyance  itself, 
were  voluntary  acts  of  the  defendant,  not  re- 
quired by  any  previous  agreement;  that  the 
instrument,  so  called,  Is  not  a  counter  letter ; 
that  defendant  was  already  the  owner  of  the 
title  that  Mrs.  Wells  ratified,  and  of  the  land 
that  she  conveyed,  by  the  act  of  March  23, 
1882,  and  needed  and  took  nothing  from  her 
in  those  respects.  It  may  be  here  stated  that, 
In  addition  to  the  explicit  declaration,  con- 
tained In  the  Instrument  referred  to  as  the 
counter  letter,  and  reading,  "Be  It  known 
and  remembered  that,  in  the  settlement  of  all 
business  transactions  between  Mrs.  Jeanette 
D.  and  Montford  Wells  and  W.  F.  Blackman, 
growing  out  of  the  purchase  and  payment  of 
the  debts  of  Wellswood  plantation,  I,  Wilbur 
F.  Blackman,  agreed,  and  do  by  these  pres- 
ents agree,  to  deed,"  etc.,  and  the  equally  ex- 
plicit recital  and  declaration,  contained  in 
the  notarial  act  of  March  23,  1882,  reading, 
"Wilbur  F.  Blackman  did  agree,  and  made 
an  agreement  In  writing,  to  transfer  to  said 
Mrs.  Jeannette  Wells,"  etc.,  we  find  In  the 
record  a  letter,  dated  December  20,  1880, 
written  by  defendant  to  (Sen.  (Montford) 
Wells,  In  which,  after  complaining  that  Mrs. 
Jones  and  Mrs.  Calvit  had  "again"  disturbed 
the  quiet  of  his  home,  he  states  what  he  said 
to  them  in  regard  to  the  possible  purchase  by 
Mrs.  Richardson  of  a  certain  Interest  In  the 
T.  J.  Wells  undivided  Interest  In  Wellswood 
(which  had  been  acquired  at  sheriffs  sale  by 
different  persons),  and  adds  that  he  said : 

"Further,  that  my  agreement  was  that  I 
would  transfer  the  upper  portion  of  Wellswood 
to  any  one  that  you  and  Mrs.  Wells  said,  on 
payment  of  the  Cullom  claim." 

The  stipulation,  contained  in  the  act  of 
March  23,  1882,  as  to  the  consideration  for 
the  conveyance  from  defendant  to  Mrs.  Wells 
of  the  land  here  In  controversy,  reads  as  fol- 
lows, to  wit: 

"The  consideration  of  this  sale  is  the  assump- 
tion of  the  debts  of  the  said  E.  North  Cullom 
(meaning  the  debt  due  by  defendant  to  E.  North 
Cullom).  •  *  •  And  in  further  consideration 
the  said  Mrs.  Jeannette  Wells  does  hereby  ratify 
and  confirm,  and  sell  and  convey,  said  sale  being 
made  for  the  purpose  of  ratification,  all  that 


portion  of  the  Wellswood  plantation  south  of 
the  line  designated  [the  stock  lane]  to  wit: 
*  *  *  The  land  herein  described  being  what 
is  known  as  the  'Sugar  House  Field,'  said  to 
contain  750  acres,  more  or  less.  Further,  the 
said  Mrs.  Jeannette  Wells  does  hereby  convey, 
sell,  and  deliver  unto  W.  F.  Blackman  200  acres 
of  woodland,  known  as  the  "back  concession,' " 
etc. 

We  do  not,  therefore,  understand  the  point 
of  view  from  which  it  is  argued,  and  from 
which  defendant  testifies,  that  there  was  no 
agreement  between  him  and  Mrs.  Wells  with 
reference  to  his  prospective  purchases  of 
Wellswood  land,  and  that  the  ratification  and 
conveyance  by  Mrs.  Wells,  as  contained  in 
the  act  of  March  23,  1882,  formed  no  part 
of  the  consideration  for  defendant's  convey- 
ance to  her  of  the  land  here  In  controversy. 
Defendant  is  confronted  upon  both  points 
with  written  Instruments,  signed  by  him,  cul- 
minating in  an  authentic  act,  and  we  are 
bound  to  assume,  In  the  absence  of  conclusive 
proof  of  error  or  fraud  (neither  of  which  is 
even  charged),  especially  as  the  Hps  of  one  of 
the  parties  has  been,  for  a  quarter  of  a  cen- 
tury, closed  in  death,  that  such  act  correct- 
ly expresses  the  understanding  arrived  at 
when  both  were  alive,  since  it  1b  In  order 
that  each  of  the  parties  to  the  making  of  a 
contract  may  express  with  exactness  his  own 
idea,  and  may  clearly  comprehend  that  of  the 
other,  and,  to  afford  conclusive  proof  of  the 
common  understanding,  that  the  art  of  writ- 
ing and  the  expedient  of  the  authentic  act 
are  resorted  to  in  such  cases. 

Upon  the  subject  of  the  delivery  of  posses- 
sion, Mrs.  Wells  was  living  upon  the  property 
when  defendant  executed  the  instrument  last 
above  mentioned  conveying  the  title,  and  she 
continued  to  live  there  until  she  died,  some 
eight  months  later,  when  (her  son,  C.  M. 
Wells,  being  her  executor,  with  defendant  as 
surety  on  his  bond)  It  was  Inventoried  as  be- 
longing to  her  succession,  and  the  executor 
remained  in  possession  until  the  sale  to  Allen 
on  May  26,  1884,  and  possibly  later.  Under 
such  circumstances,  there  can  be  no  reason 
why  article  2479  of  the  Oivll  Code,  which 
reads:  "The  law  considers  the  tradition  or 
delivery  of  immovables  as  always  accompany- 
ing the  public  act  which  transfers  the  proper- 
ty. Every  obstacle  which  the  seller  after- 
wards interposes  to  prevent  the  taking  of 
corporeal  possession  by  the  buyer  is  consider- 
ed a  trespass" — should  not  apply.  Lallande 
v.  Lee,  9  Rob.  514;  Laurans  v.  Gamier,  10 
Rob.  425 ;  Ellis  v.  Prevost  et  al.,  13  La.  230; 
Roe,  Wid.,  v.  Heirs  of  Bundy,  45  La.  Ann. 
398,  12  South.  759;  Lester  v.  Sheriff  et  al., 
46  La.  Ann.  345,  15  South.  4 ;  Jaubert,  Tutor, 
et  al.  v.  Quilter,  48  La.  Ann.  244,  19  South. 
279. 

It  is  true  that  it  has  been  held  that,  where 
property  has  been  adjudicated  at  public  sales 
for  cash,  the  delivery  of  possession  does  not 
result  from  the  adjudication,  but  may  be 
withheld  until  the  cash  is  paid.  Lapene  v. 
Badeaux,  86  La.  Ann.  194.    And  in  other 
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cases,  if  rales  are  made  for  cash,  the  sellers 
may  refuse  to  deliver  until  the  price  is 
paid,  where  it  was  not  the  intention  that  the 
contract  should  operate  as  a  sale  without 
such  payment  "If  it  can  be  Inferred,"  says 
an  eminent  author,  "from  the  acts  of  the 
parties  and  the  circumstances  surrounding 
the  transaction,  that  it  was  the  intent  that 
delivery  and  payment  should  be  concurrent 
acts,  the  title  will  be  deemed  to  have  re- 
mained In  the  vendor  until  the  condition 
of  the  payment  has  been  complied  with." 
Benjamin  on  Sales  (Am.  Ed.)  880 ;  Kessler  & 
Co.  v.  Manheim,  114  La.  619,  88  South.  473. 
In  the  case  now  before  the  court  the  prop- 
erty which  was  the  subject  of  the  convey- 
ance was  immovable,  no  part  of  the  price  was 
payable  In  cash,  the  transferee  was  in  ac- 
tual possession  when  the  transfer  was  ex- 
ecuted; and  it  is  evident  from  the  terms 
of  the  contract,  the  acts  of  the  parties,  and 
the  surrounding  circumstances  that  it  was 
the  intention  of  the  parties  that  the  sale 
should  be  then  and  there  completed,  and  that 
each  of  the  parties  to  the  contract  should 
thereafter  hold  possession  of  the  property 
conveyed  by  the  other  under  the  respective 
titles  resulting  from  such  conveyance,  to- 
gether with  such  other  title  as  either  might 
possess.  The  proposition  that  "the  purchas- 
er has  a  right  to  receive  possession  only  aft- 
er he  has  performed  all  his  part  of  the  con- 
tract, as  by  paying  the  price  or  settling  for 
the  same,  as  may  have  been  agreed  upon 
between  him  and  the  vendor"  (as  contained 
In  the  brief  filed  on  behalf  of  defendant),  has, 
therefore,  no  application  to  the  facts  present- 
ed by  the  record,  since  upon  the  execution  of 
the  contract  here  in  question  Mrs.  Wells  had 
performed  her  part  thereof  by  assuming  the 
obligation  to  pay  Cullom  $1,000  in  30  days, 
$1,000  in  12  months,  and  $500  in  18  months, 
and  by  ratifying  defendant's  title  and  con- 
veying title  to  the  lands  described  in  the 
instrument. 

It  Is  undisputed  that  defendant  specially 
warranted  Mrs.  Wells  against  the  Allen 
mortgage,  which  he  had  imposed  upon  the 
property  conveyed  by  him.    The  act  reads: 

"Warranting  title  from  one  to  the  other 
against  all  mortgages  or  any  other  incumbran- 
ces, whatever,  except  taxes  due  on  the  Wells- 
wood  plantation,"  etc 

It  is  also  undisputed  that  Allen  subsequent- 
ly foreclosed  the  mortgage  thus  warranted 
against,  and  bought  in  the  property  under  an 
agreement  between  him  and  the  defendant 
that  he  would  sell  It  to  the  latter  for  the 
amount  at  which  It  was  adjudicated  (includ- 
ing costs  and  attorney's  fees),  and  that,  the 
agreement  being  complied  with,  defendant 
thus  acquired  a  title  adverse  to  that  which 
he  had  warranted.  The  common-law  doc- 
trine applicable  to  the  situation  thus  pre- 
sented Is  stated  as  follows: 

"It  may  be  laid  down  as  a  general  proposi- 
tion that,  where  the  grantor  makes  a  convey- 
ance, containing  any  of  the  usual  covenants,  of 


lands  to  which  he  has  a  defective  title,  or  no 
title  whatever,  and  subsequently  acquires  title 
thereto,  such  after-acquired  title  will  inure  to 
the  benefit  of  the  grantee.  •  •  •  It  is  a 
well-settled  principle  of  the  common  law  that, 
if  one  conveys  real  estate  with  a  covenant  of 
general  warranty,  he  cannot  be  allowed  to  set 
up  against  his  grantee,  or  those  claiming  under 
him,  any  title  subsequently  acquired,  either  by 
purchase  or  otherwise,  and  that  such  new  title 
will  inure,  by  way  of  estoppel,  to  the  use  and 
benefit  of  his  grantee,  his  heirs  and  his  as- 
signs."  A.  &  E.  Enc.  of  Law  (2d  Ed.)  pp.  403- 

And  the  same  rule  obtains  under  the  law 
of  this  state: 

"If  A.  sells  property  of  which  he  is  not  the 
owner,  and  he  afterwards  acquires  title,  that 
title  vests  at  once  in  the  vendee."  Fenn  v. 
Rils,  9  La.  95 ;  Stokes  v.  Shackelford,  12  La. 
170;  Noulen  et  al.  v.  Perkins,  3  Rob.  233; 
Lee  v.  Ferguson,  5  La.  Ann.  533;  Barkley  v. 
Succession  of  Steers,  et  al.,  47  La.  Ann.  951. 
17  South.  438;  Benton  and  Milliken  v.  Sen- 
tell,  50  La.  Ann.  869,  24  South..  297;  City  of 
New  Orleans  v.  Riddell,  113  La.  1051,  37  South. 
966. 

And  equally  is  it  true  that  if  A.  sells  prop- 
erty of  which  he  is  the  owner,  and,  It  being 
gold  In  satisfaction  of  a  debt  due  by  him, 
he  becomes  the  purchaser,  either  directly  or 
through  mesne  conveyance,  the  title  so  ac- 
quired inures  to  the  benefit  of  such  vendee. 
The  seller  Is  bound  to  deliver  and  warrant 
the  thing  which  he  sells.  Civ.  Code,  art  2477 
(2501);  Clark  v.  O'Neal,  13  La.  Ann.  38; 
Jacobs  v.  Yale  and  Bowling,  39  La.  Ann. 
359,  1  South.  822. 

It  is  said  that  this  action  is  barred  by 
the  prescription  of  ten  years,  acquireudl 
causa.   The  law  relied  on  reads: 

"Immovables  are  prescribed  for  in  ten  years 
when  the  possessor  has  been  in  good  faith  and 
held  by  a  just  title  during  that  time."  Civ. 
Code,  arts.  3474,  3478. 

"The  possessor  in  good  faith  is  he  who  has 
just  reason  to  believe  himself  the  master  of 
the  thing  which  he  possesses,  though  he  may 
not  be,  in  fact   •   •   •"   Civ.  Code,  art.  8451. 

"The  possessor  in  bad  faith  is  he  who  pos- 
sesses as  master,  but  who  assumes  this  quality 
when  he  well  knows  that  he  has  no  title  to  tbe 
thing,  or  that  his  title  is  vicious  or  defective." 
Civ.  Code,  art  3452. 

The  proposition  upon  which  defendant  re- 
lies, and  must  rely,  in  order  to  escape  the 
application  of  this  law,  is  that  he  did  not 
know  that  the  title  acquired  by  him  from 
Allen  Inured  to  the  benefit  of  that  which  he 
had  conveyed  to  Mrs.  Wells.  He  was  asked, 
whilst  testifying  in  the  case,  "Did  you  con- 
sider that  you  could  make  a  deed,  warrant- 
ing against  a  mortgage,  and  then  acquire  an 
adverse  title  to  your  own  deed  under  that 
mortgage?"  and  he  answered,  "I  did."  Tbe 
common-law  rule  Is  that  Ignorance  of  fact 
may  excuse,  but  not  Ignorance  of  law.  Un- 
der our  system  (without  going  further,  It 
may  be  said),  that  error  of  law  cannot  be 
alleged  as  a  means  of  acquiring  property; 
hence  "the  error"  of  law  "under  which  a 
possessor  may  be,  as  to  the  validity  of  bis 
title,  Bhall  not  give  him  the  right  to  pre- 
scribe under  it"  Civ.  Code,  art  1846;  Wall- 
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tag's  Heirs  v.  Morefleld,  33  La.  Ann.  1174; 
Heirs  of  Dohan  v.  Murdoek,  41  La.  Ann.  494, 
6  South.  131;  McDade  v.  Bossier  Levee 
Board,  109  La.  627,  33  South  628. 

Defendant  pleads  estoppel,  based  npon 
plaintiffs'  alleged  abandonment  of  the  prop- 
erty and  acquiescence  In  his  (defendant's) 
possession  as  owner.  The  plea  Is  not  sustain- 
ed by  the  facts.  After  the  death  of  Mrs. 
Wells  and  up  to  the  date  of  the  sale  under 
the  Allen  mortgage,  the  property  was  in  the 
possession  of  Chas.  M.  Wells  as  executor, 
who  resided  on  the  premises,  as  did  also  his 
sister,  Mrs.  Taylor.  When  the  foreclosure 
proceedings  were  Instituted,  several  of  the 
heirs  united  in  an  application  for  an  injunc- 
tion, asserting,  as  we  understand,  that  they 
and  their  co-heirs  were  the  owners  of  the  en- 
tire plantation,  and,  though  this  application 
was  denied,  defendant  lived,  from  that  time 
until  June,  1905,  within  the  shadow  which 
this  suit  as  a  coming  event,  cast  before.  The 
heirs  (with  the  exception  of  defendant's  wife), 
individually  or  In  groups,  made  repeated  at- 
tempts, in  the  meanwhile,  to  secure  the  serv- 
ices of  counsel;  but  as  probably  no  one  in 
the  parish,  save  the  defendant,  understood" 
the  real  situation,  as  the  heirs  themselves  en- 
tertained confused  and  mistaken  ideas  as  to 
their  rights,  as  the  sisters  had  no  money  to 
spend,  and  the  brothers  appear  to  have  been 
somewhat  reluctant  to  embark  upon  a  sea  of 
family  litigation,  the  case  presented  but  few 
attractions,  and  it  is  not  surprising  that  there 
was  delay  In  finding  an  attorney  who  would 
take  it  in  charge.  It  was,  however,  never 
abandoned,  and  the  defendant  knew  that  it 
had  not  been  abandoned.  As  far  back  as  1880 
he  wrote  to  Gen.  (Montford)  Wells  complain- 
ing; of  a  visit  that  Mrs.  Jones  and  Mrs.  Cal- 
vlt  had  paid  him,  and,  he  says,  "disturbed 
again  the  quiet  of  home,"  and  caused  him  to 
exclaim,  "My  God,  will  troubles  never  cease," 
and,  testifying  as  to  the  subsequent  period, 
he  states  that  he  heard  of  the  attempts  to 
employ  counsel  and  of  their  nonsuccess.  He 
also  states  that  he  offered  to  Mrs.  Richard- 
son (now  Mrs.  Taylor)  and  to  Jeff  Wells,  as 
also  to  Chas.  M.  Wells,  whom  he  requested  to 
tell  the  others,  to  transfer  the  property  to 
them  on  their  paying  the  Cullom  debt,  and, 
being  asked: 

"Now,  Judge,  if  you  believed  that  you  had  a 
perfect  title,  in  good  faith,  to  the  land  for 
which  these  plaintiffs  are  now  bringing  suit, 
why  did  you  offer,  as  you  say  you  did  frequent- 
ly, to  convey  the  property  now  sued  for  to  the 
heirs  if  they  would  pay  the  Cullom  debt?" 

— he  replied: 

"Simply  because  I  wanted  them  to  own  some 
property.  I  was  willing  for  them  to  carry  out 
their  mother's  agreement,  and  I  would  have 
transferred  it  back  to  them,  If  they  paid  that 
debt.   I  would  have  sold  it  back." 

The  testimony  so  given  conflicts  with  that 
eiven  by  Jeff  Wells  and  Mrs.  Taylor,  and  It 
does  not  appear  that  Chas.  M.  Wells  commu- 
nicated the  offer  mentioned  to  any  of  his  co- 
heirs; the  inference  which  we  draw  being 


that,  after  he  had  settled  with  defendant 
about  the  200  acres,  the  title  to  which  de- 
fendant had  undertaken  to  confirm,  he  did 
not  care  to  concern  himself  with  the  affairs 
of  the  others.  The  payment  made  by  Chas. 
M.  Wells  on  the  Cullom  debt  should,  we 
think,  have  been  credited  to  the  estate  of  Mrs. 
Wells,  since,  in  acquiring  the  200  acres  from 
his  mother,  be  had  assumed,  in  part,  the  pay- 
ment of  that  debt,  and  defendant  had  no 
right  to  be  credited  with  such  payment  whilst 
he  was  also  assuming  to  be  the  owner  of  the 
land  of  which  that  was  the  price.  There  was, 
therefore  (when  the  payment  In  question  had 
been  made),  but  $1,600  due  on  the  Cullom 
claim,  and  it  would  seem  reasonable  to  sup- 
pose that  if  plaintiffs  had  been  informed  that 
they  could  get  say  50  acres  of  land,  worth  not 
less  than  $10  an  acre  (now  worth  $50  or  $60 
an  acre),  clear  of  incumbrances,  by  paying 
$1,500,  they  would  have  accepted  the  offer. 
Another  view  which  suggests  itself,  in  con- 
nection with  the  nonpayment  of  the  Cullom 
claim  is  that  defendant  had  warranted  the 
land  free  of  mortgage,  and  the  warranty  has 
never  been  made  good;  one  mortgage  having 
succeeded  another  up  to  the  present  tune.  At 
what  period  defendant  ceased  to  be  willing  to 
transfer  the  land  upon  the  conditions  men- 
tioned, and  ceased  to  want  the  heirs  to  "own 
some  property,"  does  not  appear.  It  does 
appear,  however,  that  they  are  growing  old, 
and  are  even  more  In  need  than  in  the  past 
of  any  property  to  which  they  may  be  en- 
titled. It  is  alleged  that  Mrs.  Calvlt  and 
Mrs.  Jones  are  estopped  by  the  proceedings 
and  judgment  in  the  partition  suit  brought 
by  them.  The  pertinent  facts  in  that  case 
are,  however,  as  follows:  The  action  refer- 
red to  was  begun  by  Mrs.  Calvlt  and  Mrs. 
Jones,  who  alleged  that  they  were  joint  own- 
ers with  defendant  and  C.  M.  Wells  of  the  un- 
divided half  of  the  tract  which  constituted 
the  Wells  portion  of  Wellswood  plantation, 
and,  without  setting  forth  the  titles  or  pro- 
portionate interests,  either  of  themselves  or 
the  parties  made  defendant,  prayed  that  the 
property  be  surveyed  and  appraised  and  a 
partition  thereof  ordered.  As  a  matter  of 
fact,  .the  tract  in  question  was  that  which 
had  been  acquired  (with  other  land)  by  Mont- 
ford and  T.  J.  Wells  from  the  succession  of 
their  father,  an  undivided  half  of  which, 
having  been  given  in  payment  by  Montford 
Wells  to  Mrs.  Jeonnette  Wells,  his  wife,  had 
been  acquired  by  defendant  and  reconveyed 
to  Mrs.  Wells,  as  heretofore  stated.  The 
other  undivided  half,  though  (apparently) 
given  In  payment  by  T.  J.  Wells  to  Martha 
L.  Wells  (his  wife),  was  subsequently  sold  as 
the  property  of  T.  J.  Wells,  and  appears  to 
have  been  acquired  in  different  proportions 
by  T.  C.  Manning,  J.  G.  White,  M.  Ryan,  and 
J.  Madison  Wells.  Prior  to  the  date  of  the 
institution  of  the  suit,  however,  Mrs.  Calvlt 
had  purchased  (but  had  not  paid  for)  the  in- 
terest acquired  by  Manning,  Mrs.  Jones  had 
become  the  owner  of  the  interest  acquired  by 
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White,  0.  M.  Wells  had  acquired  Ryan's  In- 
terest, and  defendant  had  purchased  at  sher- 
iff's sale  the  interest  of  J.  Madison  Wells,  so 
that,  without  reference  to  the  property  here 
in  controversy  (the  undivided  half  of  the 
tract  which  had  belonged  to  Montford  Wells), 
the  plaintiffs  in  the  partition  suit  were  joint 
owners  with  the  defendant,  and  their  alle- 
gations to  that  effect  could  not  operate  to  es- 
top either  of  them  with  respect  to  the  mat- 
ters here  at  Issue;  and,  that  being  the  situa- 
tion, Mrs.  Oalvit  was  eliminated  by  a  sale  for 
nonpayment  of  the  price  of  the  Interest  which 
she  had  bought  from  Manning,  of  which  in- 
terest Mrs.  Jones  became  the  owner.  Mrs. 
Jones,  however,  filed  an  amended  petition,  al- 
leging that  the  original  petition  had  failed 
to  set  forth  the  respective  Interests  of  the 
parties,  and  that  Mrs.  Calvlt  was  no  longer 
concerned  hi  the  matter,  and  further  alleging 
as  follows,  to  wit: 

"That  Chaa.  M.  Wells  is  the  owner,  by  pur- 
chase from  Michael  Ryan,  of  his  undivided 
one-eighth  interest  (in  the  undivided  half  that 
had  been  owned  originally  by  T.  J.  Wells) ; 
*  *  •  that  Wilbur  F.  Blackman  owns,  by  pur- 
chase at  sheriffs  sale  under  an  execution  against 
J.  Madison  Wells,  the  undivided  three-eighths  of 
the  said  undivided  one-half  of  said  property, 
and  also  owns  the  whole  of  the  other  one-half 
by  purchase  at  sheriffs  sale  from  Mrs.  Jean- 
nette  Wells,  *  •  *  and  again  by  purchase 
from  Thomas  H.  Allen,  all  of  which  will  be 
shown  by  the  deeds  of  conveyance  annexed. 
Now  your  petitioner  shows  that,  as  aforesaid, 
she  owns  the  one-half  of  the  one-half,  or  the 
one-fourth  of  the  whole,  of  said  lands,  which, 
stated  in  sixteenths,  is  four-sixteenths  of  the 
whole,  that  Charles  M.  Wells  owns  the  one-six- 
teenth of  the  whole,  and  that  Wilbur  F.  Black- 
man  owns  the  eleven-sixteentha  of  the  whole 
tract." 

And,  pursuant  to  a  judgment  to  that  effect, 
the  property  was  partitioned  upon  the  basis 
of  the  ownership  as  thus  alleged,  to  wit: 
Four-sixteenths  of  the  whole  tract  to  Mrs. 
Jones,  one-sixteenth  to  C.  M.  Wells,  and 
eleven-sixteenths  to  W.  F.  Blackman. 

In  view,  then,  of  the  fact  that  she  sued  for 
a  partition  of  the  whole  tract  and  provoked 
a  judgment,  rendered  In  accordance  with  the 
prayer  of  her  petition,  recognizing  her  to  be 
the  owner  to  the  extent  of  four-sixteenths  and 
recognizing  Blackman  and  Wells  to  be  the 
owners  of  the  remaining  Interest,  it  seems 
clear  that  she  cannot  now  be  heard  to  say 
that  her  interest  was  greater  than  she  then 
alleged. 

It  is  said  that  E.  M.  Wells  is  estopped  by 
reason  of  a  certain  affidavit  made  by  him. 
It  appears  that  the  affidavit  was  made  in 
1802  in  order  to  facilitate  the  defendant  in 
borrowing  on  a  mortgage  upon  part  of  the 
Hatch  Dent  portion  of  Wellswood  plantation; 
the  particular  tract  to  be  mortgaged  not  being 
described  in  the  affidavit  or  elsewhere  In  the 
record.  The  relevant  part  of  the  affidavit 
reads: 

"The  place  about  to  be  mortgaged  *  *  • 
is  a  part  and  parcel  of  the  original  Hatch  Dent 

Soperty,  and  was  inherited  by  Jeanette  D.  and 
artha  L.   Wells  from  their  father,  Hatch 


Dent.  *  •  *  Jeanette  D.  Wells  and  her  sis- 
ter, Martha  L.  Wells,  *  •  •  had  undisturb- 
ed possession  of  this  property  for  over  40  years, 
until  their  interest  was  sold  and  Wilbur  F. 
Blackman  purchased  the  same.  No  one  else 
has  ever  claimed  or  set  up  title  to  this  prop- 
erty. *  •  *  I  have  no  interest  whatever  in 
this  matter." 

As  it  does  not  appear  that  the  affidavit  re- 
fers to  the  property  here  in  dispute,  it  does 
not  operate  an  estoppel.  Nor  do  we  think 
that,  considering  the  complicated  condition 
of  the  title  to  the  property  sued  for,  E.  M. 
Wells  should  be  held  to  be  estopped  by  the 
fact  that  he  acted  as  an  expert  and  appraiser 
in  the  partition  suit  It  has  required  some 
effort  and  patience  on  the  part  of  this  court 
to  understand  the  facts  in  regard  to  the  title 
in  controversy,  and  we  have  been  afforded 
able  assistance.  That  E.  M.  Wells  did  not 
understand  them  (as  we  think  he  did  not)  is, 
therefore,  a  matter  of  no  surprise. 

It  Is  said  that  Mrs.  Taylor  is  estopped  by 
reason  of  the  fact  that,  upon  learning  of  the 
transfer  from  Allen  to  defendant,  she  moved 
off  the  property,  where  she  had  been  living, 
and  thereby  recognized  defendant's  title. 
There  is  nothing  in  this  contention.  Mrs. 
Taylor  testifies  that  she  moved  off  because  C. 
M.  Wells  threatened  to  chastise  her  son  and 
she  found  it  unpleasant  to  live  there.  The 
Intervention  of  John  O.  Blackman  and  his 
brother  and  sisters  (major  children  of  the  de- 
fendant) is  based  upon  the  allegation  that, 
having  Inherited  their  mother's  (Mrs.  Ellen 
[Wells]  Blackman's)  interest  in  Wellswood 
plantation,  they  joined  their  father  in  selling 
100  acres  of  the  property  so  inherited  to  one 
Wilson,  and  in  mortgaging  the  rest  of  It  to 
secure  a  pre-existing  community  debt,  for 
which,  with  their  father,  they  gave  notes,  all 
of  which  they  did  In  the  belief,  superinduced 
by  their  knowledge  of  the  situation,  combined 
with  the  failure  of  the  plaintiffs  to  assert 
the  title  which  they  now  set  up,  that  the  prop- 
erty was  owned  by  the  pre-existing  commu- 
nity between  their  parents,  and  that  they 
had  inherited  an  undivided  half  Interest  In 
it  It  appears  that  Mrs.  Blackman  died  in 
1897,  and  if,  as  we  have  found  to  be  the 
fact,  the  community  which  had  existed  be- 
tween her  and  her  husband  had  no  title  to 
the  property  here  claimed,  it  is  clear  that 
the  interveners  Inherited  none.  Upon  the  hy- 
pothesis that  the  community  had  title,  the 
Interveners  have  a  right  to  be  heard  for  the 
interest  inherited  by  them;  but  as  to  that 
they  are  in  the  same  position  as  the  defend- 
ant, who  represents  the  community,  quoad 
the  community  debts,  and  In  considering  his 
defense  we  have  considered  theirs.  Nor  does 
It  make  any  difference,  from  that  aspect  of 
the  situation,  that  interveners  have  sold  part 
of  the  property  and  mortgaged  the  rest;  nor 
would  it  make  any  difference  It  the  validity 
of  such  sale  and  mortgage  were  here  put  at 
issue,  since,  having  sold  and  mortgaged  the 
property  of  another,  they  would  be  liable  to 
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such  other  for  their  acts.  "But,"  say  the  In- 
terveners, "we  have  borrowed  money  on  this 
property,  and  have  used  It  to  pay  a  debt 
that  we  and  our  father  owed  (being  a  debt 
of  the  late  community),  which  we  might  not 
have  done  if  we  had  not  believed  that  we 
had  Inherited  a  half  interest  In  the  proper- 
ty, and  we  were  led  Into  that  belief  partly 
by  the  delay  of  the  plaintiffs  in  setting  up 
the  title  now  asserted  by  them."  The  an- 
swer to  that  argument  might,  perhaps,  be 
found  in  what  has  heretofore  been  said  In 
this  opinion;  but  we  think  it  premature  to 
enter  Into  a  discussion  of  what  the  inter- 
veners' rights  may  be  in  the  event  it  should 
be  held,  at  some  other  time  and  in  some 
other  litigation,  that  the  sale  and  mortgage 
In  which  they  participated  are  Invalid,  or,  If 
held  to  be  vaMd  quoad  the  vendee  and  mort- 
gagee, that  the  Interveners  are  liable  for  the 
proceeds.  Those  questions  are  not  now  be- 
fore us,  and  a  decision  upon  them  will  not 
be  too  late  if  rendered  when  they  are  pre- 
sented. There  can  be  no  objection,  however, 
to  reserving  whatever  rights  the  interveners 
may  have  in  the  premises,  and  that  course 
will  be  adopted. 

Eugene  V.  Weems  intervenes,  alleging  that 
he  holds  a  mortgage  for  $18,600,  granted  Feb- 
ruary 9,  1904,  by  defendant  and  his  major 
children  on  the  whole  of  Wellswood  planta- 
tion, and,  adopting  the  allegations  of  the 
other  intervention,  he  prays  that  plaintiff's 
demands  be  rejected,  or  that  they  take  the 
property  claimed  by  them  subject  to  his 
mortgage.  As  has  been  stated,  the  validity 
of  the  mortgage  thus  declared  on  has  not 
been  put  at  issue  here,  and  as  the  debt  to 
secure  which  it  was  granted  has  not  yet  ma- 
tured the  intervention  has  nothing  to  rest 
on.  Moreover,  from  all  appearances,  It  Is 
amply  secured  by  property  which  belongs  to 
the  mortgagors  and  is  not  Involved  in  this 
controversy.  The  rights  of  this  intervener, 
as  of  the  others,  will,  however,  be  reserved. 
The  particular  land  here  claimed  is  Identi- 
fied as  being  the  tract  described  In  the  mort- 
gage to  Weems  as  follows,  to  wit: 

"That  part  of  the  original  Wellswood  plan- 
tation bow  known  as  'Upper  Wellswood,'  and 
upon  which  the  buildings,  dwellings,  and  cabins 
of  the  late  Gen.  Montford  Wells  now  stand, 
fronting  on  the  left  (ascending)  bank  of  Bayou 
Boeuf,  and  more  particularly  described  as  fol- 
lows: Beginning  at  an  iron  pipe  on  the  bank 
of  Bayou  Boeuf,  at  the  southeast  corner  of 
said  'Upper  Wellswood,'  this  point  being  identi- 
cal with  the  southwest  corner  of  the  plantation 
of  G.  M.  Wells;  thence  north  to  the  public 
rood;  thence  in  a  northwesterly  direction,  along 
the  public  road,  to  the  east  bank  of  Bayou 
Boeuf;  thence  In  a  southwesterly,  southerly, 
and  easterly  direction,  along  the  left  (descend- 
ing) bank  of  Bayou  Boeuf,  to  the  place  of  be- 
ginning—containing, in  all,  823.76  acres." 

The  evidence  shows  that  the  average  rental 
value,  since  defendant  took  possession  under 
the  conveyance  from  Allen,  and  the  average 
amount  received,  has  been  $3.50  an  acre. 
The  rule  applicable  to  defendant's  right  to 
recover  for  improvements  (by  way  of  set-off 
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to  a  claim  for  rents  and  revenues)  Is  thus 
stated  in  a  recent  case: 

"The  possessor  in  bad  faith  is  entitled  to  re- 
cover from  the  owner  of  the  soil  only  for  those 
improvements  of  which  the  owner  may  order 
the  removal.  He  cannot  recover  for  ditching, 
clearing  the  land,  and  other  improvements  in- 
separable from  the  soil."  Voiers  v.  Atkins  Bros., 
113  La.  303,  36  South.  974;  Lisso  &  Bros.  v. 
Unknown  Owner,  114  La.  398,  88  South.  282. 

Defendant's  right  to  recover  the  amounts 
expended  in  the  preservation  of  the  property 
is  absolute.  Civ.  Code,  art.  2214.  We  think 
he  should  also  be  allowed  to  recover,  on  the 
same  basis,  the  unpaid  balance  of  the  price; 
i.  e.,  the  debt  to  Cullom,  as  assumed  by  Mrs. 
Wells,  less  the  $1,000  paid  by  O.  M.  Wells. 
His  right  to  recover  the  amounts  expended 
in  Improvements  depends  upon  whether 
plaintiffs  elect  to  retain  the  improvements  or 
to  require  their  removal.  Civ.  Code,  art.  508; 
Voiers  v.  Atkins  Bros.,  supra. 

In  either  case  all  mortgages  and  Incum- 
brances resting  on  the  property,  save  those 
for  taxes,  are  to  be  released  as  a  condition 
precedent  to  the  recovery. 

Defendant  has  expended  the  following 
amounts  in  preserving  the  property,  to  wit: 

In  satisfying  claim  of  B.  North  Cul- 
lom  $1,500  00 

In  payment  of  taxes  (being  one-third 
of  total  pajd  from  1884  to  1906, 

inclusive)   1,369  96 

In  keeping  dwelling  in  repair   1,000  00 

And  the  following  amounts  in  improving 
the  property: 

Building  one  four-room  cabin  $300  00 

"       four    two-room    cabins,  at 

$170  each   680  00 

"       three  houses,  on  lane,  at  $125 

each   375  00 

44       four  houses,  around  bend,  at 

$150    each   600  00 

"       one  stable  and  crib   500  00 

"       fences    600  00 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that,  as  to  the  plaintiff  Mrs.  Elizabeth 
Jones  the  judgment  appealed  from  be  affirm- 
ed, and  that  as  to  the  plaintiffs  Mrs.  Martha 
Cockerllle,  Ennemon  M.  Wells,  Jeff  Wells, 
Mrs.  Jeannette  E.  Calvit,  and  Mrs.  Anne  D. 
Taylor  said  judgment  be  annulled,  avoided, 
and  reversed,  and  that  said  five  plaintiffs 
last  mentioned  do  now  have  and  recover  judg- 
ment against  the  defendant,  Wilbur  F.  Black- 
man,  decreeing  them  to  be  the  owners,  to  the 
extent  and  in  proportions  of  one  undivided 
eighth  to  each,  of  the  following  described 
property,  to  wit:  That  part  of  the  original 
Wellswood  plantation,  In  the  parish  of  Ra- 
pides, known  as  "Upper  Wellswood,"  upon 
which  the  buildings,  dwellings,  and  cabins 
of  the  late  Gen.  Montford  Wells  now  stand, 
fronting  to  the  left  (descending)  bank  of 
Bayou  Boeuf,  and  more  particularly  describ- 
ed as  follows:  Beginning  at  an  iron  pipe  on 
the  bank  of  Bayou  Boeuf,  at  the  southeast 
corner  of  said  "Upper  Wellswood,"  this  point 
being  identical  with  the  southwest  corner  of 
the  plantation  of  Chas.  M.  Wells;  thence 
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north  to  the  public  road ;  thence  in  a  north- 
westerly direction,  along  the  public  road,  to 
the  east  bank  of  Bayou  Boeuf ;  thence  In  a 
southwesterly,  southerly,  and  easterly  di- 
rection, along  the  left  (descending)  bank  of 
Bayou  Boeuf,  to  .the  place  of  the  beginning — 
containing,  in  all,  323.76  acres.  It  is  fur- 
ther adjudged  and  decreed  that  said  five 
plaintiffs  recover  of  said  defendant,  as  rents 
and  revenues  of  the  property  so  described, 
and  to  the  extent  and  in  the  proportions  of 
one  undivided  eighth  to  each,  the  sum  of 
$1,138.16  for  each  of  the  years  from  July  2, 
1884,  until  the  surrender  to  them  of  said 
property,  with  legal  interest  upon  each  of 
said  amounts  from  the  expiration  of  said 
years,  respectively,  less  the  sum  of  $1,000, 
with  interest  at  8  per  cent,  per  annum  from 
March  23,  1882,  and  less  $600,  with  interest 
at  8  per  cent,  per  annum  from  March  23, 
1882,  and  less  the  sum  of  $2,369.96,  with  legal 
interest  from  July  2,  1894;  such  credit  being 
allowed  upon  the  condition  precedent  that  de- 
fendant cause  to  be  erased  and  canceled  all 
mortgages  and  incumbrances  affecting  the 
property  hereinabove  described,  save  such  as 
may  relate  to  unpaid  taxes  due  on  said  prop- 
erty. It  is  further  adjudged  and  decreed 
that,  in  the  event  that  plaintiffs  should  elect 
to  retain  the  improvements  placed  by  defend- 
ant upon  said  property,  they  shall  pay  him 
for  the  same  as  follows,  to  wit:  One  four- 
room  cabin,  $300;  four  two-room  cabins, 
$170  each ;  three  houses  on  lane,  $125  each ; 
four  houses  around  the  bend,  $150  each; 
stable  and  crib,  $500;  fences  built  by  him, 
$600. 

It  Is  further  adjudged  and  decreed  that 
the  intervention  of  John  C.  Blackman,  Wilbur 
W.  Blackman,  Mrs.  Jeannette  D.  Arlall,  and 
Mrs.  Ellen  M.  Atkinson,  and  that  of  Eugene 
V.  Weems,  be  dismissed,  without  prejudice, 
however,  to  their  rights  hereafter,  and  as  oc- 
casion may  require,  to  proceed  otherwise  for 
the  protection  of  their  interests.  It  is  fur- 
ther decreed  that  the  costs  incurred  by  said 
interveners  and  by  Mrs.  Elizabeth  Jones,  in 
the  district  court,  be  paid  by  said  parties, 
respectively,  and  that  all  other  costs  of  said 
court  be  paid  by  defendant,  and  that  the 
costs  of  the  appeal  be  borne  in  equal  pro- 
portions by  said  defendant,  Interveners,  and 
Mrs.  Elizabeth  Jones. 

On  Rehearing. 

BREAUX,  C.  J.  A  very  earnest  applica- 
tion for  a  rehearing  was  granted,  and  a  sec- 
ond time  the  case  was  heard  at  length  at  bar 
and  in  brief  of  respective  counsel. 

The  first  complaint  on  the  rehearing  in  the 
order  of  the  defense  is,  substantially,  that 
there  is  error  in  basing  the  decree  on  lot  1 
<which  lot  was  drawn  by  defendant  In  a 
partition,  the  parties  to  which  were  Mrs. 
Jones,  C.  M.  Wells,  and  the  defendant). 

The  partition  In  question  was  made  by  the 
defendant  and  the  others  just  named  several 
veins  after  he  had  sold  the  property  in  con- 


testation to  plaintiffs  mother,  Mrs.  Jeannette 
Wells.  It  was  also  after  Thomas  H.  Allen 
had  conveyed  the  property  to  the  defendant 

The  sale  between  the  defendant  and  Mrs. 
Wells,  the  mortgage  given  by  defendant,  and 
the  Allen  deed  had  been  recorded  in  the  re- 
corder's office  of  the  parish  when  the  par- 
tition was  made. 

Defendant  urged  that,  If  lot  1  of  this  par- 
tition be  taken  as  the  basis  for  the  present 
Judgment,  there  Is  necessarily  an  error  to 
his  prejudice  by  reason  of  the  fact  that  part 
and  not  all  of  the  land  in  the  partition  was 
the  same  as  the  land  which  he  had  transfer- 
red to  Mrs.  Wells.  Some  of  the  land  had 
never  been  transferred  by  him  to  Mrs.  Jean- 
nette Wells. 

In  order  so  far  as  possible  to  avoid  com- 
plications because  of  the  multifariousness  of 
the  facts,  it  has  been  deemed  proper  to  take 
in  the  first  place  for  foundation  of  the  decree 
the  land  described  in  the  sale  to  Mrs.  Jean- 
nette Wells. 

It  is  the  same  land  described  in  the  pe- 
tition here  and  claimed  in  this  suit 

In  a  limited  way  we  adopt  a  deductive  pro- 
cess in  arriving  at  our  conclusion,  as  follows: 

There  Is  no  dispute  as  relates  to  the  Hatch 
Dent  land,  frequently  mentioned  in  the  argu- 
ment. It  measures  700  acres.  They  must 
be  deducted,  as  they  are  not  Included  In  the 
description. 

Mrs.  Jeannette  Wells,  a  month  or  two  after 
the  sale  made  to  her  by  defendant  of  certain 
lands  In  the  year  1882,  sold  200  acres  to  C 
M.  Wells. 

It  is  part  of  the  history  of  the  case  that 
this  sale  to  C.  M.  Wells  was  ratified  by  de- 
fendant in  the  year  1888. 

The  consideration  of  the  sale  has  been 
mentioned  In  the  original  opinion,  and  will 
not  be  again  mentioned. 

The  contention  at  this  point  is  that  the  de- 
fendant sold  the  whole  of  the  Wellswood 
tract  to  Mrs.  Jeannette  Wells,  or,  at  any 
rate,  that  by  the  partition  before  mentioned 
defendant  became  the  owner  of  an  entire 
tract,  and  that  it  follows  that  plaintiff  is 
entitled  to  the  whole  of  lot  1. 

We  do  not  find  it  possible  to  agree  wltb 
that  contention,  for  In  our  opinion  defendant 
sold  to  her  one-half  of  the  tract  and  not  the 
whole.  The  one-half  stated  in  the  descrip- 
tion relates  to  every  part  of  the  whole.  The 
sale  was  of  an  undivided  half. 

The  remainder  of  the  paragraph  In  the  de- 
scription does  not  change  the  first  portion 
of  the  paragraph. 

A  close  reading  of  the  description  of  the 
property  sold  by  defendant  to  Mrs.  Jeannette 
Wells  shows  that  the  last  figures  Just  stated, 
to  wit,  550  acres,  to  be  the  whole  measure,  re- 
fers to  all  the  land  sold,  taking  the  description 
as  a  whole,  and  does  not  specially  und  ex- 
clusively refer  to  Wellswood  plantation.  Al- 
together the  defendant  sold  that  number; 
i.  e.,  the  number  was  In  the  whole  of  the 
property,  but  cannot  be  contained  in  the 
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undivided  one-half  of  present  Upper  Wells- 
wood. 

But  the  contention  Is  that  we  should  take 
the  partition  made  In  the  year  1884  as  the 
basis. 

That  contention  Is  not  sustained  by  the 
pleadings. 

Plaintiffs  brought  suit  oh  the  deed  of  de- 
fendant to  Mrs.  Jeannette  Wells.  The  plain- 
tiffs can  gain  nothing  by  the  partition,  be- 
cause their  rights  arose  previous  to  It  and 
were  not  In  any  way  affected  by  It. 

That  being  the  case,  we  must  go  back  to 
the  original  sale  In  our  search  for  the  num- 
ber of  acres  sold. 

It  consisted  of  the  undivided  half  of 
Wellswood  plantation.  That  was  the  inter- 
est sold  by  defendant  to  Mrs.  Jeannette 
Wells.  The  record  governs,  and  not  the 
hasty  utterances  of  a  witness,  the  defendant, 
who  disclaims  that  he  intended  any  other 
land  than  that  described  in  the  deed,  and 
says  that  his  reference  to  the  land  in  testi- 
fying was  the  merest  oversight— a  slip.  The 
facts  and  circumstances  sustain  that  state- 
ment 

Mrs.  Jeannette  Wells  went  into  possession 
of  the  land  as  owner  under  the  terms  of  the 
deed.  She  remained  In  possession,  and  at 
her  death  the  undivided  half  of  Wellswood 
plantation  was  appraised  and  Included  In 
the  Inventory  of  her  estate  as  part  of  her 
property. 

The  sale  under  which  Mrs.  Wells  held  has 
every  appearance  of  a  binding  contract  It 
remained  unquestioned  for  many  years. 

There  were,  doubtless,  equitable  or  family 
considerations  exerting  an  influence  in  al- 
lowing the  status  quo  and  not  disturbing 
the  vendee  In  her  possession.  But  they, 
whatever  they  were,  cannot  prevail  against 
the  binding  terms  and  conditions  of  the  deed 
in  question. 

In  reference  to  the  asserted  resolutory 
condition: 

It  is  urged  on  the  rehearing  that  the  price 
not  having  been  paid,  the  resolutory  condi- 
tion should  be  enforced. 

The  original  consideration  was  $2,500. 

It  was  held  heretofore  that  $1,000  had 
been  paid  on  account  There  is  considerable 
controversy  upon  the  subject  of  this  amount 
Heretofore  the  court  decided  that  it  had 
been  properly  paid  and  gave  the  vendee  cred- 
it 

We  have  found  no  reason  to  change  the 
decree  In  this  respect  It  follows  that  the 
resolutory  condition  cannot  be  enforced; 
part  of  the  price  having  been  paid  and  no 
offer  made  to  return  the  amount  paid. 

Moreover,  It  does  not  occur  to  us  that  In 
these  proceedings  the  resolutory  condition, 
as  to  its  enforcement,  presents  an  issue 
which  can  possibly  be  maintained. 

Another  contention  pressed  on  the  rehear- 
ing was  that  the  vendee  must  first  elect  to 
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accept  title  subsequently  acquired,  and  that 
inuring  does  not  take  place  before  accept- 
ance of  the  title. 

It  is  tme  that  the  grantor  cannot  compel 
the  grantee  to  take  a  new  title  against  his 
will ;  but  the  new  title,  none  the  less,  in- 
ures to  the  grantee,  and  cannot  be  used 
against  his  will  so  as  to  oust  the  latter  from 
his  possession  of  the  property.  No  title  Is 
acquired  which  can  possibly  be  exercised 
against  the  grantee's  will. 

It  follows  that  the  Allen  title,  under  which 
defendant  claims  to  own,  was  not  a  new 
title,  conferring  upon  him  the  right  to  re- 
tain the  property;  for  the  heirs  of  the  buy- 
er claimed  the  benefit  of  the  warranty  clause 
and  claimed  the  subsequently  acquired  title. 

The  Louisiana  Supreme  Court  in  repeated 
decisions  decided  that  the  paramount  title 
inures  by  operation  of  law. 

It  Is  in  place  to  state  that  under  both 
systems,  the  common  law  and  the  civil  law, 
direct  effect  Is  given  to  the  warranty  clause. 

Under  the  French  civil  law  it  is  provided 
that  the  warranty  is  bound  to  permit  noth- 
ing from  which  eviction  or  trouble  to  the 
warrantee  results.  Repertoire  du  Droit 
Fraucals  Carpentier,  vol.  23,  p.  147. 

In  the  common-law  states  and  in  Louisi- 
ana the  title  passes  to  the  warrantee.  Am. 
&  Eng.  Ency.  of  Law,  vol.  11,  p.  418. 

This  court  held  in  substance  in  Fenn  v. 
Rils,  9  La.  99,  that  the  debtor  does  not  get 
rid  of  an  incumbrance  on  the  property  who 
acquires  a  new  title.  The  title  inures  to  the 
benefit  of  the  vendee.  The  character  of  the 
previous  title  or  possession  is  not  changed 
by  the  adjudication. 

From  the  earliest  date  of  the  Louisiana 
jurisprudence  to  this  date  the  line  of  de- 
cisions is  continuous. 

Now  as  relates  to  our  decree:  It  Is  or- 
dered, adjudged,  and  decreed  that  It  be 
amended  so  as  to  give  to  plaintiffs  the  five- 
eighths  of  the  undivided  half  of  the  tract  of 
land  therein  described,  and  the  five-eighths 
of  $509.08,  being  the  half  of  the  rent  here- 
tofore allowed  for  each  of  the  years  from 
July  2,  1884,  until  the  surrender  to  them  of 
said  property,  with  legal  Interest  upon  each 
of  said  amounts  from  the  expirations  of  said 
years  respectively,  less  the  sum  of  five- 
eighths  of  $1,000,  with  interest  on  said  sum 
at  8  per  cent  per  annum  from  March  3, 
1882,  and  less  five-eighths  of  $500  with  In- 
terest on  said  sum  at  8  per  cent,  per  annum 
from  March  3,  1882,  and  less  five-eighths  of 
the  sum  of  $1,184.98,  being  (the  said  $1,184.- 
98)  half  the  amount  allowed  In  our  former 
decree  for  taxes  and  keeping  dwelling  re- 
paired, with  legal  interest  from  July  2,  1894. 

As  relates  to  the  improvements:  Each 
item  of  improvement  allowed  is  reduced  by 
one-half:  One  four-room  cabin,  five-eighths 
of  $150;  four  two-room  cabins,  five-eighths 
of  $85  each ;  three  houses  on  lane,  less  five- 
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eighths  of  $62.50  each;  four  houses  around 
the  bend,  five-eighths  of  $75  each ;  stable  and 
crib,  less  five-eighths  of  $250 }  fence  built 
by  him,  less  five-eighths  of  $300. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  rights  of  the  heirs  of  the  late 
Mrs.  Wm.  F.  Blackman,  under  the  will  of 
the  late  Mrs.  Jeannette  Wells*  if  any  they 
have,  are  reserved.  With  these  amendments 
our  former  decree  is  reinstated  and  made 
the  Judgment  of  the  court 

MONROE,  J.  I  adhere  to  the  views  ex- 
pressed in  the  original  opinion,  and  dissent 
from  this  opinion  and  decree,  save  in  so  far 
as  they  conform  thereto. 


ORABTREE  t.  ALABAMA  STATE  LAND 

CO. 

(Supreme  Court  of  Alabama.    April  16,  1908.) 

1.  Quieting  Title  —  Defenses  —  Possession 
in  Defendant. 

The  possession  in  defendant  which  will  de- 
feat an  action  to  quiet  title  need  not  be  techni- 
cally adverse,  so  as  to  ripen  into  title  in  time, 
but  may  be  merely  a  disputed  or  scrambling  pos- 
session. 

2.  Same— Chabaoteb  and  Elements— Suffi- 
ciency of  Evidence  to  Establish. 

In  an  action  to  quiet  title  to  land,  where 
plaintiff  showed  legal  title  and  constructive  pos- 
session, and  defendant  claimed  by  adverse  pos- 
session, and  the  evidence  showed  that  he  nad 
been  in  actual  possession  of  the  land  under  a 
deed,  and  that  at  the  time  and  for  a  number  of 
years  he  had  cultivated  a  part  of  the  land  per- 
sonally or  by  tenants,  and  after  the  house  there- 
on and  the  fence  inclosing  the  land  were  de- 
stroyed he  continued  to  exercise  acta  of  owner- 
ship, such  as  taking  timber,  etc,  from  the  land, 
paid  the  taxes  thereon,  and  claimed  title  there- 
to, and  shortly  before  the  beginning  of  the  ac- 
tion told  complainant's  agent  the  land  was  his, 
the  evidence  was  sufficient  to  show  actual  and 
disputed  possession  by  defendant,  and  the  bill 
should  have  been  dismissed. 

[Ed.  Note.— For  cases  in  point,  sew  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  63-76,  682-690.] 

Appeal  from  Chancery  Court,  De  Kalb 
County;  W.  H.  Simpson,  Chancellor. 

Action  by  the  Alabama  State  Land  Com- 
pany against  G.  W.  Crabtree  to  quiet  title 
to  land.  From  a  Judgment  for  complain- 
ant, defendant  appeals.  Reversed,  and  bill 
dismissed. 

Howard  ft  Hunt,  for  appellant  Smith  ft 
Smith,  for  appellee. 

DOWDELL,  J.  The  bill  In  this  case  Is  fil- 
ed under  section  809  et  seq.  of  the  Code  of 
J 896  to  quiet  title  to  land.  The  answer  of 
the  respondent  denies  the  allegations  of  the 
bill.  The  cause  was  beard  on  the  pleadings 
and  proof,  and  the  final  decree  rendered  in 
favor  of  the  complainant 

The  evidence  of  the  complainant  showed 
the  legal  title  to  the  land  to  be  in  the  com: 
plainant  the  only  possession  being  such  as 
the  legal  title  drew  to  It — a  constructive 
possession  under  the  law.  The  claim  of  the 
respondent  was  that  of  actual  possession 


under  color  of  title.  In  support  of  this  claim 
the  evidence  of  the  respondent  showed  that 
the  respondent  went  Into  the  actual  posses- 
sion of  the  land  in  controversy  under  a  pur- 
chase, with  a  deed  from  the  vendor  to  the 
respondent  describing  the  particular  land,  in 
1861.  The  respondent's  evidence  further 
showed  that  at  that  time  and  for  a  number 
of  years  he  had  a  part  of  the  land  in  culti- 
vation, which  he  eltber  cultivated  himself 
or  rented  to  tenants;  that  after  the  cabin 
on  the  land  and  the  fence  that  Inclosed  the 
cultivated  portion  were  destroyed  he  con- 
tinued to  exercise  various  acts  of  ownership, 
such  as  getting  rail  and  board  timber  and 
firewood  off  of  the  land,  and  warning  tres- 
passers away,  and  paying  taxes  on  the  land, 
all  the  while  claiming  the  land  as  his  own; 
that  a  short  while  before  the  filing  of  the 
bill  he  told  the  complainant's  agent  that  the 
land  was  his. 

It  Is  not  necessary  to  show  such  character 
of  adverse  possession  as  would  ripen  into  a 
title,  but  such  posessslon  as  would  amount 
to  a  disputed  possession.  On  the  evidence, 
if  the  cases  of  Randle  v.  Daughdrill,  142  Ala. 
490,  39  South.  162,  Lyon  v.  Arndt  142  Ala. 
486,  38  South.  242,  and  Ladd  v.  Powell,  144 
Ala.  408,  39  South.  46,  are  to  be  adhered  to, 
the  complainant's  bill  cannot  be  maintained. 
This  evidence  was  practically  without  dis- 
pute, and  we  think  clearly  showed  an  actual 
possession,  and,  under  the  cases  cited  above, 
what  is  termed  a  "disputed  possession."  It 
follows  that  the  decree  of  the  chancellor  must 
be  reversed,  and  one  will  be  here  rendered 
dismissing  the  bill. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


BROADUS  COTTON  MILLS  v.  ALSTON  ft 
GAMBLE. 

(Supreme  Court  of  Alabama.    April  16,  1908.) 

Exceptions,  Bill  of— Time— Extension. 

Where  the  court  on  August  27,  1907.  gave 
60  days  from  the  adjournment  of  the  court  for 
a  bill  of  exceptions,  and  the  next  order  extend- 
ing the  time  was  signed  by  the  judge  on  No- 
vember 20th,  it  not  appearing  from  the  second 
order  that  it  was  made  within  60  dayB  after  the 
adjournment  of  court  or  before  the  expiration 
of  the  time  previously  given,  it  was  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  f  60.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Action  between  the  Broadus  Cotton  Mills 
and  Alston  &  Gamble.  From  a  judgment  for 
the  latter,  the  former  appeals.  Affirmed. 

John  B.  Tally,  for  appellant  Virgil  Boul- 
den,  for  appellees. 

ANDERSON,  J.  The  court  made  an  order 
which  appears  in  the  judgment  entry  of  date 
August  27,  1907,  giving  60  days  from  the  ad- 
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joarnment  of  court  for  bill  of  exceptions. 
The  next  order  was  signed  by  the  judge  the 
20th  of  November  extending  the  tune,  and 
which  was  over  GO  days  after  first  extension. 
It  is  true  the  first  order  gave  00  days  after 
the  adjournment  of  court ;  but  there  Is  noth- 
ing in  the  record  to  indicate  when  the  court 
adjourned,  and  we  cannot  presume  that  It 
continued  In  session  as  late  as  September 
20th.  Nor  does  it  appear  from  the  second  or- 
der that  It  was  made  within  60  days  after 
the  adjournment  of  court,  or  before  the  ex- 
piration of  the  time  previously  given.  As  the 
paper  purporting  to  be  a  bill  of  exceptions 
was  not  signed  within  the  time  authorized  by 
law,  it  cannot  be  considered  by  this  court; 
and,  there  being  no  assignment  of  error  re- 
lating to  the  record  proper,  the  judgment  of 
the  circuit  court  must  be  affirmed. 
Affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  SIMP- 
SON, JJ.,  concur. 


LARKIN  v.  SIMMONS. 
(Supreme  Court  of  Alabama.    April  28,  1908.) 

1.  COUBTS— COUNTT  COUBTS— ESTABLISHMENT 

— Powbb  or  Legislature. 

The  county  court  Is  a  creation  of  statutory 
law,  and  it  is  competent  for  the  General  Assem- 
bly to  abolish  it. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  §S  182,  188.] 

2.  Statutes— Local  Acts— Passage— Notice. 

Const.  1901,  S  106,  providing  that  no  local 
law  shall  be  passed  unless  notice  of  intention  to 
apply  therefor  shall  have  been  published,  and 
that  every  local  law  not  passed  in  accordance 
with  the  provisions  of  the  section  shall  be  void, 
is  mandatory. 

3.  Coubts— Cibcuit  Courts  —  Jubisoiotion— 
Constitutional  Pbovisions. 

Any  act  seeking  to  confer  original  juris- 
diction on  the  circuit  court  in  matters,  civil  or 
criminal,  outside  of  the  limitations  fixed  by 
Const.  1901,  §8  8,  143,  limiting  the  original  ju- 
risdiction of  the  circuit  court  in  criminal  and 
civil  cases,  is  void. 

4.  Statutes — Local  Acts— Passage— Notice. 

Acts  1900-01,  p.  861,  as  amended  by  Acts 
1903.  p.  398,  establishes  a  county  court  with 
criminal  jurisdiction  in  misdemeanor  cases,  and 
with  jurisdiction  concurrent  with  that  of  jus- 
tices of  the  peace  and  the  circuit  court  in  civil 
cases  wherein  the  sum  in  controversy  does  not 
exceed  $500,  excepting  enumerated  causes  of 
action,  and  provides  that  appeals  from  justices' 
courts  shall  be  taken  to  the  county  court.  A 
notice  of  the  intention  to  apply  for  the  passage 
of  a  law  recited  that  it  would  provide  for  the 
transfer  of  all  actions  and  proceedings  and  all 
indictments  in  the  county  court,  and  Invest  the 
circuit  court  with  the  jurisdiction  to  try  such 
cases.  Thereupon  Act  Aug.  1,  1907,  was  pass- 
ed. It  repealed  the  acts  of  1900  and  1908,  and 
provided  that  all  cases  on  the  docket  of  the 
county  court  of  which  the  circuit  court  had  no 
original  jurisdiction  should  be  certified  .to  the 
circuit  court,  and  such  cases  should  be  disposed 
of  as  appeal  cases  from  justices  of  the  peace. 
Held,  that  the  notice,  whether  construed  to  em- 
brace only  the  transfer  of  actions  which  might 
have  been  originally  commenced  in  the  circuit 
court  and  cases  appealed  from  justices'  courts, 
or  whether  construed  to  mean  that  causes  pend- 
ing In  the  county  court  commenced  originally 


In  that  court  and  of  which  the  circuit  court  has 
not  original  jurisdiction  would  be  transferred  to 
the  circuit  court,  was  insufficient  to  authorize 
the  passage  of  the  act  of  1907. 

Appeal  from  Coffee  County  Court;  H.  H. 
Blackman,  Judge. 

Action  between  Marion  Larkln  and  Tup 
Simmons.  From  a  judgment  for  the  latter, 
the  former  appeals.  Affirmed. 

Claude  Riley  and  O.  C.  Doster,  Jr.,  for  ap- 
pellant  J.  F.  Saunders,  for  appellee. 

DENSON,  J.  By  an  act  of  the  General 
Assembly  approved  November  27,  1900,  ar- 
ticle 8  of  chapter  142  of  the  Code  of  1896 — re- 
lating to  county  courts  and  the  proceedings 
therein — was  repealed  so  far  as  the  same  ap- 
plied to  the  county  of  Coffee.  Acts  1900-01, 
p.  ia  The"  county  court  being  a  creation  of 
statutory  law,  it  was  competent  for  the  Gen- 
eral Assembly  to  abolish  It,  The  effect  of 
the  enactment  was  to  leave  the  county  of 
Coffee  without  a  county  court 

By  an  act  approved  February  8,  1901,  en- 
titled "An  act  to  establish  the  county  court 
of  Coffee  for  Coffee  county  with  criminal  Ju- 
risdiction in  misdemeanor  cases,"  "an  Inferior 
court  of  record,  to  be  called  the  'County  Court 
of  Coffee,' "  was  established,  with  "exclusive 
jurisdiction  to  try  cases  of  misdemeanors  in 
the  county  of  Coffee."  Acts  1900-01,  p.  861. 
Amongst  other  things  It  is  provided  in  said 
act  that  prosecutions  may  be  commenced  in 
said  court  "In  the  same  manner  as  Is  now 
provided  by  law  in  the  county  courts  of  the 
state."  It  Is  also  provided  that  all  Indict- 
ments preferred  by  the  grand  juries  of  the 
county  after  the  passage  of  the  act  shall  be 
returned  by  the  clerk  of  the  circuit  court  to 
the  Judge  of  the  county  court.  The  act  pro- 
vides for  trial  by  Jury,  and  requires  that  the 
county  court  shall  conform  to  the  rules  of 
practice  of  the  circuit  court  By  an  act  ap- 
proved September  29,  1903,  the  last-named 
act  was  amended.  Loc.  Acts  1903,  p.  398. 
The  main  features  of  the  amendatory  act  are 
those  conferring  on  the  county  court  Jurisdic- 
tion, concurrent  with  that  of  Justices  of  the 
peace  and  of  the  circuit  court  In  all  civil  ac- 
tions wherein  the  'sum  in  controversy  does 
not  exceed  $500  (excepting  cases  of  libel,  slan- 
der, assault  and  battery,  and  ejectment),  pro- 
viding that  all  appeals  from  Judgments  ren- 
dered by  justice  courts  shall  be  taken  to  the 
county  court,  and  conferring  on  the  judge  of 
said  court  all  the  powers  and  Jurisdiction 
which  are  exercised  by  the  judges  of  the  cir- 
cuit court  This  act  was  attacked,  in  the 
case  of  Blue  v.  Everett  as  being  unconstitu- 
tional on  two  grounds:  First  that  the  notice 
of  the  Intention  to  apply  for  Its  passage  was 
Insufficient ;  second,  that  it  contains  two  sub- 
jects. Both  contentions  were  overruled,  and 
the  act  was  upheld.  Blue  v.  Everett,  145  Ala. 
104,  40  South.  203. 

At  the  second  session  of  the  Legislature  held 
In  1907  an  act  entitled  "An  act  to  repeal  an  act 
entitled  'An  act  to  establish  the  county  court 
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of  Coffee  for  Coffee  county  with  criminal  Juris- 
diction in  misdemeanor  cases,'  approved  Feb- 
ruary 8,  1901,  and  all  subsequent  and  amend- 
atory acts  relating  to  said  court,  and  to  trans- 
fer ail  the  civil  and  criminal  proceedings 
therein  pending,  together  with  all  the  dock- 
ets, papers  and  books  relating  to  said  cases 
iu  said  county  court  of  Coffee  to  the  circuit 
court  of  Coffee  county,  Alabama,"  was  passed 
and  approved  on  the  1st  day  of  August,  1907. 
This  act  is  assailed  as  having  been  enacted 
in  violation  of  section  106  of  the  Constitution 
of  1901,  in  that  the  notice  of  the  intention  to 
apply  for  its  passage  is  Insufficient  That 
section  of  the  Constitution  Is  mandatory,  and 
expressly  requires  the  courts  to  pronounce 
void  every  special,  private,  or  local  law  which 
the  journals  do  not  affirmatively  show  was 
passed  In  accordance  with  Its  provisions. 
Wallace  v.  Board  of  Revenue,  140  Ala.  502, 
87  South.  321 ;  Kumpe  v.  Irwin,  140  Ala.  460, 
86  South.  1024. 

The  notice  given  of  the  Intention  to  apply 
for  the  passage  of  the  law,  In  respect  to  the 
transfer  of  causes  pending  in  the  county 
court,  is  in  this  language:  "To  provide  for 
the  transfer  of  all  actions  and  proceedings  at 
law  and  all  indictments  and  criminal  proceed- 
ings in  the  county  court  of  Coffee  at  the  time 
of  the  repeal  of  the  act  establishing  the  coun- 
ty court  of  Coffee  county,  and  to  invest  said 
circuit  court  with  the  power,  Jurisdiction  and 
authority  to  try  and  dispose  of  such  cases." 
The  Constitution  provides  that  "the  circuit 
court  shall  have  original  Jurisdiction  in  all 
matters  civil  and  criminal  within  the  state 
not  otherwise  excepted  in  this  Constitution; 
but  in  civil  cases,  other  than  suits  for  libel, 
slander,  assault  and  battery,  and  ejectment, 
It  shall  have  no  Jurisdiction  except  where  the 
matter  or  Bum  in  controversy  exceeds  fifty 
dollars."  Const.  1901,  §  143.  By  section  8 
of  the  same  instrument  the  original  jurisdic- 
tion of  that  court  in  criminal  cases  is  limited 
to  cases  in  which  Indictments  are  preferred. 
Therefore  any  enactment  of  the  Legislature, 
seeking  to  confer  original  jurisdiction  on  the 
circuit  court  in  matters  civil  or  criminal  be- 
yond the  outside  of  the  limitations  fixed  by 
the  Constitution,  would-  be  of  no  binding 
force. 

Indulging  the  presumption  that  all  persons 
know  the  law,  it  would  seem  to  follow  that 
the  notice  given  was  only  intended  to  em- 
brace, and  in  reality  it  only  embraces,  the 
transfer  of  actions  civil  which  might  have 
been  originally  commenced  in  the  circuit 
court,  and  cases  appealed  from  justice  courts, 
and  such  criminal  causes  as  were  pending  on 
indictments  or  on  appeal  from  justice  courts. 
In  this  view,  the  notice  the  public  was  charg- 
ed with,  by  the  publication,  should  be  like- 
wise limited.  But,  If  the  notice  must  be  con- 
strued as  conveying  the  intelligence  that 
causes  pending  In  the  county  court,  commenc- 
ed originally  in  that  court,  and  of  which  the 
circuit  court  has  not  original  jurisdiction, 
would  be  transferred  to  the  circuit  court, 
then  it  shows  that  the  act  intended  to  be  ap- 


plied for,  If  enacted,  would  be  violative  of  the 
Constitution.  Sections  of  the  Constitution, 
ubl  supra ;  Alford  v.  Hicks,  142  Ala.  355,  38 
South.  752. 

Section  6  of  the  act  Is  as  follows:  "That 
on  and  after  January  1,  1908,  all  cases  on  the 
docket  In  the  said  county  court  of  Coffee  of 
which  the  circuit  court  has  no  original  Juris- 
diction shall  be  certified  to  the  said  circuit 
court  of  said  county  by  the  clerk  of  the  said 
county  court  of  Coffee  and  said  cases  be  con- 
sidered and  disposed  of  as  appealed  cases 
from  justices  of  the  peace."  Manifestly  this 
Includes  civil  cases,  other  than  appeals  from 
the  Justice  courts,  commenced  by  original 
summons  and  complaint  in  the  county  court, 
In  which  the  amount  involved  Is  below  $50, 
and  of  which  the  circuit  court  has  not  orig- 
inal jurisdiction.  The  fact  that  it  is  provid- 
ed that  such  cases  shall  be  tried  and  disposed 
of  as  appealed  cases  does  not  constitute  them 
appealed  cases,  in  the  sense  of  conferring  ju- 
risdiction on  the  circuit  court  to  try  them  un- 
der the  statute  of  appeals. 

There  can  be  no  question  that  the  matter 
contained  in  section  6  is  of  the  substance  of 
the  enactment,  and  In  the  light  of  the  view 
first  taken  (that  of  presumption)  Is  a  depar- 
ture from  the  notice — Is  not  expressed  In  the 
notice.  In  the  light  of  the  second  view,  the 
notice  showed  that  the  act  proposed  to  be  en- 
acted would  be  unconstitutional ;  and,  taking 
either  horn  of  the  dilemma,  upon  the  consid- 
erations adverted  to,  as  well  as  on  the  au- 
thority of  the  cases  of  Hooton  v.  Mellon,  142 
Ala.  245,  37  South.  937,  Alford  v.  Hicka,  142 
Ala.  355,  38  South.  752,  Norvell  v.  State,  143 
Ala.  501,  39  South.  357,  and  State  v.  Speake. 
144  Ala.  509,  39  South.  224,  it  must  be  held 
that  the  act  here  assailed  is  an  ineffectual  ef- 
fort to  repeal  the  act  establishing  the  county 
court  of  Coffee  county  and  the  act  amenda- 
tory thereof,  and  that  that  court  is  still  In  ex- 
istence. 

This  conclusion  renders  it  unnecessary  to 
pass  upon  the  point  made  in  respect  to  section 
4  of  the  bill.  It  follows  that  the  judgment  of 
the  county  court  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  SIMP- 
SON, JJ.,  concur. 


MOODY  v.  HUNTOON. 
(Supreme  Court  of  Alabama.    April  16,  1908.) 

1.  Venue— Place  or  Accrual  of  Cause  or 

Action. 

The  subject-matter  of  an  arbitration  was 
a  claim  for  damages  for  cutting  trees,  and  the 
agreement  in  writing  to  arbitrate  wag  made  in 
the  precinct  where  the  cutting  was  done.  The 
arbitration  was  had  and  the  award  in  writing 
made  in  the  same  precinct.  Code  1896,  §  2669. 
provides  that  no  person  can  be  sued  out  of  the 
precinct  of  his  residence,  or  that  in  which  the 
cause  of  action  arose.  Held,  in  an  action  on 
the  award  in  such  precinct  and  out  of  the  pre- 
cinct wherein  defendant  resided,  that  the  cause 
of  action  arose  in  such  precinct. 
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2.  arbitration  and  awabd  —  action  on 
Awaid — Evidence — Admissibilitt. 

In  an  action  on  an  award  rendered  on  arbi- 
tration, evidence  of  secret  instructions  given  to 
the  arbitrator  of  one  of  the  parties,  not  com- 
municated nor  intended  to  be  communicated  to 
the  other  party,  and  no  part  of  the  submission 
for  award,  was  properly  excluded. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

Action  by  C.  M.  Huntoon  against  W.  L. 
Moody.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Bilbro  &  Moody,  for  appellant  Virgil 
Boulden,  for  appellee. 

DO  WD  ELL,  J.  This  action  was  commenc- 
ed in  the  justice  of  the  peace  court  to  recover 
$25,  the  amount  of  an  award  rendered  on  ar- 
bitration. The  suit  was  brought  In  Holly- 
wood precinct,  out  of  the  precinct  in  which 
the  defendant  resided.  The  subject-matter  of 
the  arbitration  was  a  claim  of  damages  for 
the  cutting  by  the  defendant  of  the  plaintiff's 
trees.  The  cutting  was  done  in  Hollywood 
precinct.  The  agreement  to  arbitrate  was  in 
writing,  by  correspondence,  and  was  made  in 
Hollywood  precinct.  The  arbitration  was 
had,  and  the  award  In  writing  made,  in  Holly- 
wood precinct.  On  these  facts  we  hold  that 
the  cause  of  action  arose  in  Hollywood  pre- 
cinct, where  the  suit  was  Instituted.  The 
plea  in  abatement  to  the  jurisdiction  was  not 
sustained,  and  the  court's  ruling  to  that  end 
was  free  from  error.   Civ.  Code  1896,  §  2660. 

The  testimony  of  the  defendant  Moody,  ex- 
cluded by  the  court  on  motion  of  the  plain- 
tiff, was  of  secret  Instructions  given  to  Moo- 
dy's arbitrator,  not  communicated  nor  intend- 
ed to  be  communicated  to  the  plaintiff,  Hun- 
toon, and  were  no  part  of  the  submission  for 
award.  The  court  properly  excluded  the 
same. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  is  affirmed. 
Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  McCLEL- 
LAN,  J  J.,  concur. 


PRICK  v.  HARPER. 
(Supreme  Court  of  Alabama.    April  16,  1908.) 

1.  Adverse  Possession— Rights  of  Federal 
Government. 

There  can  be  no  adverse  possession  as 
against  the  United  States. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
to  I.  1,  Adverse  Possession,  §24.] 

2.  Sams— Elements. 

To  constitute  adverse  possession  there  must 
be  a  claim  of  title  and  continuous,  open,  and 
notorious  possession  for  the  period  prescribed 
by  law. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  65,  66. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227,  235;   vol.  8, 'p.  7568.] 

3.  Ejectment— Issues— Judgment. 

Where,  in  ejectment,  defendant  pleaded  not 
guilty  as  to  the  land  covered  by  a  schoolhouse, 


a  disclaimer  having  been  entered  and  confessed 
as  to  the  remaining  land  described  In  the  com- 
plaint, and  the  evidence  showed  that  the  only 
title  which  defendant  claimed  was  to  the  school 
building,  and  not  to  the  land  on  which  it  was 
situated,  plaintiff  was  entitled  to  the  general 
affirmative  charge. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

Action  by  W.  L.  Frlck  against  W.  L.  Har- 
per. From  the  judgment  the  plaintiff  ap- 
pealed. Reversed  and  remanded. 

Bilbro  &  Moody,  for  appellant  W.  H.  Nor- 
wood, for  appellee. 

DOWDELL,  J.  This  Is  a  statutory  action 
of  ejectment  The  case  was  tried  on  the  plea 
of  not  guilty  as  to  the  land  covered  by  the 
schoolhouse ;  a  disclaimer  having  been  enter- 
ed and  confessed  as  to  the  remaining  land  de- 
scribed in  the  complaint  The  plaintiff  show- 
ed title  In  himself  by  regular  conveyances 
from  the  government  down  to  and  Including 
his  Immediate  grantor  to  the  land  In  dispute. 
The  defendant  attempted  to  set  up  adverse 
possession,  but  In  this  there  was  a  total  fail- 
ure. The  title  to  the  land  prior  to  May  6, 
1806,  when  the  patent  was  issued,  was  in 
the  United  States  government 

There  could  be  no  adverse  possession  as 
against  the  United  States.  Subsequent  to  the 
date  of  the  patent  May  6,  1896,  there  was 
no  pretense  of  a  failing  of  a  declaration  of 
such  adverse  possession  as  the  statute  re- 
quired before  adverse  possession  could  be- 
gin to  run.  Civ.  Code  1806,  §§  1542-1546. 
Moreover,  to  constitute  adverse  possession, 
there  must  be  a  claim  of  title  and  the  pos- 
session must  be  continuous,  open,  and  notori- 
ous for  the  period  prescribed  by  law.  1  Brick. 
Dig.  40,  §  4.  The  evidence  failed  to  show  a 
continuous  possession  for  the  necessary  pe- 
riod. Besides,  It  Is  manifest  from  the  whole 
evidence  that  the  only  title  ever  claimed  was 
to  the  school  building,  and  not  to  the  land  on 
which  It  was  situated.  The  plaintiff  was  en- 
titled to  the  general  affirmative  charge. 

Reversed  and  remanded. 

TYSON,  C.  'J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


NELMS  et  al.  v.  ROGERS. 

(Supreme  Court  of  Alabama.    April  23,  1908.) 

Mortgages— Default— Waiver. 

Under  a  mortgage  making  the  mortgagors' 
failure  to  pay  any  one  of  several  notes  maturing 
monthly  a  default  as  to  the  entire  debt,  an  agree- 
ment that  the  time  for  paying  a  matured  note 
should  be  extended  until  the  date  of  the  matu- 
rity of  the  next  note  did  not  operate  as  a  waiver 
of  the  default  occurring  upon  the  failure  to  pay 
on  the  day  of  the  maturity  of  both  notes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §  1159.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  Alfred  H.  Rentiers,  Chancellor. 
Bill  by  James  Nelms  and  another  against 
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Joe  Rogers;  respondent  filing  a  cross-bill. 
From  a  decree  dismissing  the  bill  and  grant- 
ing relief  on  the  cross-bill,  complainants  ap- 
peal. Affirmed. 

H.  H.  Goldstein,  for  appellant  Arthur  L. 
Brown,  for  appellee. 

TYSON,  C.  J.  The  bill  in  this  cause  seeks 
to  enjoin  the  foreclosure  of  a  mortgage  under 
tbe  power  contained  in  it  The  mortgagee, 
by  his  answer,  which  is  made  a  cross-bill, 
seeks  a  foreclosure  of  the  mortgage.  The 
chancellor  dismissed  complainant's  bill  and 
granted  relief  on  the  cross-bill. 

The  theory  of  complainant's  bill  seems  to 
be  twofold:  First,  there  was  no  default  such 
as  entitled  the  mortgagee  to  foreclose;  and, 
second,  If  default,  it  had  been  waived.  By 
the  express  terms  of  the  mortgage  a  default 
as  to  the  entire  debt  secured  by  It  occurred 
upon  the  mortgagor's  failure  to  pay  any  one 
of  the  several  promissory  notes  which  ma- 
tured monthly,  unless  waived  by  the  mortga- 
gee. Chambers  v.  Marks,  98  Ala.  412, 9  South. 
74;  Phillips  v.  Taylor,  96  Ala.  426, 11  South. 
323.  Was  there  a  waiver  of  the  default? 
When  the  July  note  matured  there  was  an 
agreement  between  the  parties  that  it  should 
be  extended  until  the  date  of  the  maturity 
of  the  August  note.  No  attempt  to  collect  it 
or  to  foreclose  the  mortgage  was  made  until 
after  the  date  fixed  by  the  agreement  of  the 
parties.  Certainly  this  agreement  could  not 
and  did  not  operate  as  a  waiver  of  the  default 
which  occurred  upon  the  failure  to  pay  on 
the  day  of  the  maturity  of  both  notes.  Par- 
ker v.  Olllver,  106  Ala.  549,  18  South.  40. 
Nor  does  the  testimony  sustain  the  contention 
of  no  default  In  the  payment  of  these  two 
notes  at  their  maturity  In  August,  or  that  the 
mortgagee  waived  such  default  We  enter- 
tain the  opinion  that  the  decree  was  correctly 
rendered,  and  that  it  should  be  affirmed. 

Affirmed. 

DOWDBLL,  ANDERSON,  and  McCLEL- 
LAN,  JJ.,  concur. 


IRBT  v.  WILDE. 
(Supreme  Court  of  Alabama.   April  16,  1908.) 

1.  Assault  and  Batteby— Evidence— Admis- 
sibility. 

In  an  action  for  assault  and  battery,  it  is 
competent  for  plaintiff  to  prove  the  statement 
made  by  defendant  to  a  witness  as  to  what  he 
did  to  plaintiff  on  the  day  of  the  difficulty ;  tbe 
statement  being  admissible  as  a  declaration  by  a 
party  against  nis  interest  and  as  indicative  of 
defendant's  animus  towards  plaintiff. 

2.  Same. 

In  an  action  for  assault  and  battery,  tbe 
judgment  of  conviction  of  defendant  in  a  crim- 
inal prosecution  for  the  assault  and  battery  is 
not  admissible  in  mitigation  of  exemplary  dam- 
ages which  the  jury  may  award. 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; A.  A  Evans,  Judge. 
Action  by  George  H.  Wilde  against  L.  E. 


Irby  for  damages  for  assault  and  battery. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 
See  43  South.  674. 

The  testimony  objected  to,  and  made  the 
basis  of  the  first  assignment  of  error,  was 
that  of  E.  L.  Davis,  who  was  permitted  to 
testify  as  to  statements  made  by  the  de- 
fendant as  to  what  he  did  to  tbe  plaintiff 
on  the  day  of  the  difficulty. 

Merrill  &  Sons  and  Peach  &  Thomas,  for 
appellant  G.  L.  Comer,  for  appellee. 

TYSON,  O.  J.  Two  exceptions  were  re- 
served upon  the  trial  to  the  rulings  of  the 
court  upon  the  admission  and  exclusion  of 
evidence,  and  constitute  the  only  matters  of 
error  Insisted  on.  The  first  of  these  excep- 
tions is  based  upon  tbe  action  of  the  court  in 
admitting  a  certain  declaration  of  the  de- 
fendant to  a  third  person  with  respect  to  his 
conduct  on  the  occasion  of  the  difficulty  out 
of  which  arose  the  cause  of  action  sued  up- 
on. This  statement  was  clearly  admissible 
as  a  declaration  by  a  party  against  his  In- 
terest and,  furthermore,  as  indicative  of  his 
animus  towards  the  plaintiff  on  the  occasion 
of  the  difficulty.  There  was  no  error  In  ad- 
mitting It 

The  remaining  exception  is  predicated  up- 
on the  refusal  of  the  court  to  permit  de- 
fendant to  Introduce  in  evidence  the  Judg- 
ment of  conviction  of  him  in  a  criminal  pros- 
ecution for  the  assault  and  battery  growing 
out  of  the  same  difficulty  which  Is  the  foun- 
dation for  the  recovery  In  this  case.  It  is 
conceded  that  the  judgment  was  not  ad- 
missible for  the  purpose  of  defeating  a  re- 
covery ;  but  it  Is  insisted  that  It  should  have 
been  admitted  In  mitigation  of  the  exempla- 
ry damages  which  the  Jury  were  authorized 
to  award.  This  indentlcal  question  arose 
and  was  decided  In  the  case  of  Phillips  v. 
Kelly,  29  Ala.  628.  In  that  case  the  record 
of  the  defendant's  conviction  was  offered  In 
evidence  precisely  In  the  same  way  as  was 
done  in  this  case.  In  that  case  the  record 
of  conviction  was  offered  generally,  and  aft- 
er objection  to  it  was  sustained  it  was  then 
offered,  as  here,  for  the  purpose  of  showing, 
in  mitigation  of  damages,  the  fine  Imposed 
for  the  criminal  offense,  to  which  offer  an 
objection  was  again  sustained.  This  court 
held  that  "tbe  defendant  has  no  right  to 
prove  that  he  had  been  Indicted,  convicted, 
and  fined  for  the  same  assault  and  battery." 
This  holding  is  In  accord  with  the  great 
weight  of  authority,  as  will  be  seen  by  refer- 
ence to  the  cases  collated  In  4  Century  Dig. 
"Assault  and  Battery,"  p.  938,  5  49,  and  note 
to  section  386,  p.  545,  of  Sedgwick  on  Dam- 
ages. See,  also,  3  Cyc  p.  1098,  and  cases  In 
note  9. 

The  judgment  Is  affirmed. 

DOWDELL,  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 
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SMITH  v.  ROEBUCK  et  al. 
(Supreme  Court  of  Alabama.    April  22,  1908.) 

1.  False  Imprisonment — Complaint — Supfi- 

CIEHCT. 

A  complaint  in  an  action  against  a  justice 
of  the  peace  and  the  sureties  on  bis  official  bond, 
alleging  that  defendant,  while  acting  under  color 
of  Eis  office  aa  such  justice  of  the  peace,  un- 
lawfully deprived  plaintiff  of  his  liberty,  causing 
him  to  be  arrested,  etc.,  and  imprisoned,  and 
that  by  reason  thereof  plaintiff  suffered  great 
mental  and  physical  pain,  etc.,  stated  a  cause  of 
action. 

2.  Same. 

Where,  in  an  action  against  a  justice  of 
the  peace  and  the  sureties  on  his  official  bond, 
the  complaint  alleged  that  defendant,  while  act- 
ing under  color  of  his  office  as  such  justice  of 
the  peace,  unlawfully  deprived  plaintiff  of  his 
liberty,  causing  him  to  be  arrested  and  im- 
prisoned, etc.,  pleas  setting  up  that  at  the  time 
of  the  alleged  wrong  defendant  was  acting  as 
justice  of  the  peace  solely  in  his  judicial  capacity 
as  such  justice,  that  plaintiff  was  arrested  under 
a  warrant  regularly  issued  by  defendant,  acting 
as  a  justice  of  the  peace,  against  plaintiff,  char- 
ging him  with  the  offense  of  using  profane  lan- 
guage in  the  presence  of  females,  and  that  the 
writ  was  served  by  a  constable  of  such  court, 
were  defective  in  failing  to  aver  defendant's  ju- 
risdiction of  the  subject-matter  and  of  the  person 
of  plaintiff. 

3.  Same. 

Where,  in  an  action  against  a  justice  of  the 
peace  and  the  sureties  on  his  official  bond  for 
false  imprisonment,  the  complaint  alleged  that 
defendant,  acting  under  color  of  his  office,  un- 
lawfully deprived  plaintiff  of  his  liberty,  causing 
him  to  be  arrested  and  imprisoned,  etc.,  and  that 
plaintiff  was  handcuffed  and  carried  along  the 
public  highways  of  a  city,  etc,  pleas  setting  up 
that  plaintiff  was  arrested  under  a  warrant  reg- 
ularly issued  by  defendant,  acting  as  a  justice 
of  the  peace,  against  plaintiff,  charging  him  with 
a  certain  offense,  etc.,  and  that  the  writ  of  ar- 
rest issued  by  defendant  was  served  by  a  con- 
stable of  such  court,  were  defective,  as  failing 
to  identify  the  act  relied  on  as  a  justification 
with  the  wrongs  counted  on  for  recovery. 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  by  John  W.  Smith  against  W.  B. 
Roebuck  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Count  2,  upon  which  the  cause  is  tried,  is 
as  follows:  "The  plaintiff  claims  of  defendant 
$1,000  damages,  for  that  heretofore,  to  wit, 
on  November  8,  1904,  the  defendant  W.  B. 
Roebuck  was  elected  a  Justice  of  the  peace  in 
precinct  No .  46;  known  as  Avondale,  in 
Jefferson  county,  Alabama.  Plaintiff  avers; 
That  under  the  statute  of  Alabama  the  said 
Roebuck  executed  bis  official  bond  as  such 
justice  of  the  peace  in  the  sum  of  $1,000  on 
the  16th  day  of  November,  1904,  for  the  faith- 
ful discharge  of  the  duties  of  such  office  dur- 
ing the  time  he  continued  therein  or  dis- 
charge any  of  the  duties  thereof.  That 
James  Frith,  J.  N.  Sigsbee,  W.  L.  Frith,  W. 
F.  Suydam,  and  J.  C.  Rockett,  codefendants 
of  said  Roebuck  and  above  named  as  defend- 
ants, signed  and  executed  said  bond  of  said 
W.  B.  Roebuck  as  such  justice  of  the  peace, 
as  the  sureties  of  said  Roebuck  for  the  faith- 
ful discbarge  of  the  duties  of  such  office  dur- 


ing the  time  he  continues  in  said  office  or 
discharges  any  of  the  duties  thereof.  That 
said  bond  was  approved  and  ordered  of  rec- 
ord on  the  17th  day  of  November,  1904,  by 
J.  P.  Stiles,  judge  of  probate  of  Jefferson 
county,  Alabama.  The  said  W.  B.  Roebuck 
on  the  24th  day  of  December,  1905,  while  act- 
ing under  color  of  his  office  as  such  justice  of 
the  peace,  and  while  the  bond  as  aforesaid 
was  in  full  force  and  effect,  breached  said 
bond,  In  that  under  color  of  his  authority  as 
such  justice  of  the  peace  as  aforesaid,  and 
under  color  of  his  office  as  such  Justice  of  the 
peace  as  aforesaid,  the  said  W.  B.  Roebuck 
on  the  24th  day  of  December,  1905,  unlaw- 
fully deprived  and  detained  the  plaintiff  of 
his  liberty  and  contrary  to  the  will  of  plain- 
tiff In  Jefferson  county,  Alabama.  Plaintiff 
avers  that  such  unlawful  deprivation  and 
detention  of  his  liberty  was  caused  by  the 
said  W.  B.  Roebuck  while  wrongfully  acting 
under  color  of  his  office  as  such  justice  of  the 
peace  as  aforesaid.  Plaintiff  avers,  because 
of  such  unlawful  deprivation  and  detention 
of  his  liberty,  he  was  brought  under  arrest 
from  Avondale  aforesaid,  and  carried  to  the 
county  Jail  to  be  Incarcerated  therein,  and, 
not  being  received  by  the  jail  authorities  for 
such  purpose,  plaintiff  was  handcuffed  and 
carried  along,  the  public  highways  of  the  city 
of  Birmingham  and  on  the  street  cars  back  to 
Avondale,  exposing  plaintiff  to  the  gaze  and 
observation  In  his  then  condition  to  the  pub- 
lic. And  after  plaintiff  was  taken  back  to 
Avondale  he  was  imprisoned  for  the  space  of 
24  hours  in  the  city  calaboose  by  the  said 
Roebuck,  acting  under  color  of  his  office  of 
Justice  of  the  peace  as  aforesaid,  all  of  which 
occurred  and  took  place  on  the  24th  day  of 
December,  1905.  Plaintiff  avers,  because  of 
such  unlawful  detention  and  deprivation  of 
his  liberty  as  aforesaid  by  said  Roebuck  un- 
der the  color  of  his  office  as  such  Justice  of 
the  peace,  plaintiff  has  suffered  great  mental 
and  physical  pain  and  mortification  and  hu- 
miliation of  his  feelings  and  pride,  and  was 
so  deprived  and  detained  of  his  liberty  for 
the  day  and  night  of  the  24th  of  December, 
1905,  and  until  Monday,  after  12  o'clock 
m.  of  the  25th  day  of  December,  1905,  and  to 
obtain  his  liberty  he  was  forced  to  pay  $3.70, 
and  other  great  and  grievous  wrongs  then 
and  there  done  to  the  plaintiff,  to  his  damage 
$1,000.  Hence  this  suit" 

Pleas  S,  4,  and  5,  interposed  by  defendants, 
are  as  follows:  "(3)  Defendants  further  spe- 
cially say,  each  for  himself  and  jointly,  that 
at  the  time  of  the  alleged  wrongs  set  up  in 
the  complaint  that  defendant  W.  B.  Roebuck 
was  acting  as  justice  of  the  peace  in  said 
precinct  No.  46  solely  In  bis  judicial  capacity 
as  such  justice  of  the  peace.  (4)  The  defend- 
ants further  say  that  plaintiff  was  arrested 
under  a  warrant  regularly  Issued  by  defend- 
ant W.  B.  Roebuck,  acting  as  a  justice  of  the 
peace,  against  plaintiff,  charging  him  with 
the  offense,  to  wit,  of  using  profane  language 
in  the  presence  of  females.    (5)  The  defend- 
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ants  farther  say  that  plaintiff  was  arrested 
under  a  writ  Issued  by  W.  B.  Roebuck  as  jus- 
tice of  the  peace,  and  said  writ  was  served 
by  a  constable  of  said  court" 

Denson  &  Denson,  for  appellant  John 
H.  Miller,  for  appellees. 

TYSON,  C.  J.  The  second  count  of  the 
complaint  upon  which  this  case  was  tried 
clearly  states  a  substantial  cause  of  action. 
Kelly  v.  Moore,  51  Ala.  864. 

The  three  special  pleas  (numbered  3,  4,  and 
6),  attempting  to  invoke  the  defense  of  Justi- 
fication on  the  part  of  the  justice  of  the  peace 
against  whom  the  wrongs  are  charged  In  the 
count  are  wholly  defective,  In  failing  to  aver 
his  jurisdiction  of  the  subject-matter  and  of 
the  person  of  the  defendant  Heard  v.  Har- 
ris, 68  Ala.  43 ;  Busteed  v.  Parsons,  54  Ala. 
401,  25  Am.  Rep.  688;  Craig  v.  Burnett  32 
Ala.  731;  19  Cyc.  pp.  861,  862.  The  fourth 
and  fifth  are  also  defective  in  another  partic- 
ular: They  fail  to  identify  the  act  relied  on 
as  a  justification  with  the  wrongs  counted  on 
for  a  recovery.  8  Ency.  PL  &  Pr.  p.  850. 
The  demurrer  to  each  of  the  pleas  should 
have  been  sustained. 

Reversed  and  remanded. 

DOWDELL,  ANDERSON,  and  McCLEL- 
LAN,  JJ.,  concur. 


WARRIOR  MFG.  CO.  v.  JONES. 
(Supreme  Court  of  Alabama.    April  16,  1908.) 

1.  Parent  and  Child— Employment  of  Mi- 
nor—Consent  of  Parent. 

Consent  to  the  doing  of  a  thing  may  be  ei- 
ther express  or  implied  from  conduct :  and 
hence,  where  a  minor  is  employed  for  continuous 
work,  it  is  immaterial  that  consent  of  the  parent 
is  wanting  at  the  commencement,  if  it  be  sub- 
sequently given  during  the  continuance  of  the 
employment  and  before  any  injury  to  the  minor 
occurs. 

2.  Same— Injuries  to  Child. 

Two  days  before  a  minor  was  injured  at  his 
work,  he  had  informed  his  father  of  his  em- 
ployment, and  his  father,  who  knew  the  danger- 
ous character  of  the  place  where  he  was  em- 
ployed, made  no  objection,  but  warned  him  that 
the  place  in  which  he  was  at  work  was  dan- 
gerous and  cautioned  him  to  be  careful.  Held, 
that  the  father  impliedly  consented  to  his  son's 
continuance  in  the  employment,  and  where  the 
son  was  subsequently  injured,  in  the  absence 
of  negligence  of  the  master,  the  father  could  not 
recover. 

Appeal  from  City  Court  of  Birmingham; 
C.  C.  Nesmitb,  Judge. 

Action  by  John  R.  Jones  against  the  War- 
rior Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  ap- 
pellant  Vaughan  &  Davidson,  for  appellee. 

DOWDELL,  J.  The  complaint  as  amended 
contained  three  counts,  but  we  have  only  to 
consider  the  second  count  as  the  first  and 


third  were  eliminated  from  the  case  on  rul- 
ings favorable  to  the  appellant  The  second 
count  of  the  complaint  charges  that  the  de- 
fendant while  running  and  operating  a  sasb, 
door,  and  blind  factory,  "through  its  agents 
or  foreman  In  charge  thereof,  wrongfullr. 
without  plaintiff's  consent  caused  plaint! Ts 
minor  son,  Luke  Jones,  who  was  a  member  of 
plaintiff's  family,  to  work  In  and  about  the 
running  and  operating  of  said  factory,  at  a 
place  which  was  highly  dangerous  to  a  per- 
son of  his  youth  and  experience,  to  wit,  in- 
side of  said  factory."  The  gravamen  of  this 
count  is  that  the  defendant  wrongfully  and 
without  the  consent  of  the  father  caused  the 
minor  son  to  work  in  a  dangerous  place,  to 
wit  "inside  of  said  factory."  It  is  to  be  ob- 
served that  in  this  the  consent  of  the  father 
to  the  employment  by  the  defendant  of  the 
minor  son  is  not  negatived,  nor  Is  it  averred 
that  the  particular  work  given  the  minor  to 
do  was  a  dangerous  work,  but  simply  that  the 
place  In  which  the  minor  son  was  caused  to 
work  was  a  dangerous  place.  It  may  be 
safely  stated  as  a  general  proposition  of  law 
that  consent  to  the  doing  of  a  thing  may  be 
either  express  or  implied  from  conduct  It 
may  also  be  stated  as  a  safe  proposition  that 
where  the  doing  of  a  thing  is  continuous  In 
Its  nature,  as,  for  instance,  under  an  em- 
ployment of  a  minor  for  continuous  work, 
it  Is  immaterial  that  consent  of  the  parent  is 
wanting  at  the  commencement  if  such  con- 
sent be  subsequently  given  during  the  per- 
formance of  the  employment  and  before  any 
Injury  to  the  minor  occurs. 

On  the  trial  the  only  evidence  introduced 
was  that  by  the  plaintiff.  This  evidence  with- 
out conflict  showed  that  two  days  before  the 
happening  of  the  injury  complained  of,  the 
plaintiff's  son  who  was  injured,  a  boy  be- 
tween 16  and  17  years  of  age,  informed  the 
plaintiff  of  his  (the  son's)  employment  and 
that  the  plaintiff  knew  of  the  dangerous 
character  of  the  place  in  which  the  son  was 
employed  to  work,  to  wit  Inside  of  the  de- 
fendant's said  factory,  and  neither  made  nor 
offered  any  objection  to  the  son's  continuing 
in  the  employment  but  at  the  same  time 
warned  his  son  that  the  place  in  which  he 
was  at  work  was  a  dangerous  place,  and 
cautioned  him  to  be  careful.  From  this  un- 
disputed evidence  the  fair  and  reasonable 
Inference  to  be  drawn,  and  it  would  be  diffi- 
cult to  draw  any  other,  is  that  the  plaintiff 
consented  to  the  son's  continuance  in  the 
said  work  and  employment  We  think  this 
evidence  clearly  shows  an  implied  consent  on 
the  part  of  the  father  for  the  son's  continu- 
ing in  the  work  at  the  place  in  which  it  is 
alleged  that  the  defendant  caused  him  to 
work,  and  with  full  knowledge  on  the  father's 
part  of  the  dangerous  character  of  the  place. 
The  injury  complained  of  happening  subse- 
quent to  such  knowledge  and  implied  consent 
on  the  plaintiffs  part,  and  there  being  no 
question  of  negligence  in  the  case,  the  plain- 
tiff is  without  a  right  of  action,  and  the  court 
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should  have  given  the  general  charge  request- 
ed by  the  defendant. 

Under  the  Issues  In  this  case,  and  on  tbe 
undisputed  evidence,  the  principle  stated  in 
Marbury  Lumber  Co.  v.  Westbrook,  121  Ala. 
179,  25  South.  914,  where  the  minor,  without 
the  knowledge  and  consent  of  the  parent,  was 
put  to  other  and  dangerous  work  from  that 
for  which  he  was  employed,  has  no  applica- 
tion here.  Tbe  judgment  Is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  CHURCH. 
(Supreme  Court  of  Alabama.    April  16,  1908.) 

L  Negligence— Pleading — Sufficiency. 

Where  the  gravamen  of  an  action  is  the  al- 
leged nonfeasance  or  misfeasance  of  another,  a 
complaint  which  avers  the  facts  ont  of  which 
the  dnty  to  act  springs  and  that  defendant  neg- 
ligently failed  to  perform  such  dnty  is  as  a  gen- 
eral rule,  sufficient,  and  it  is  not  necessary  to 
specify  the  particular  acts  of  diligence  which 
defendant  should  have  employed  in  the  perform- 
ance of  such  duty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  f  174.] 

2.  Cab  biers— I  n  juries  to  Passengers— Ac- 
tions—Complaint. 

A  complaint  in  an  action  for  injuries  to  a 
passenger,  which  alleges  that  while  plaintiff  was 
a  passenger,  and  was  being  carried  by  defendant 
as  such  on  a  train,  her  hand  was  caught  in  the 
car  on  the  train  between  a  table  on  the  train 
and  tbe  wall  of  the  car,  and  was  injured,  and 
that  tbe  injuries  were  occasioned  as  a  proximate 
consequence  of  the  negligence  of  defendant  in 
and  about  carrying  plaintiff  as  a  passenger, 
sufficiently  sets  out,  as  against  a  demurrer,  the 
negligence  of  defendant. 

3.  Same— Liability  or  Cabbies— Injury  in 
Sleeping  Car- 

A  railway  company  cannot  escape  liability 
for  injuries  inflicted  on  a  passenger  on  tbe 
ground  that  they  were  sustained  in  a  sleeping 
car,  owned  by  another  company  and  which  fur- 
nished its  own  agents,  notwithstanding  the  pas- 
senger paid  an  additional  fare  to  the  sleeping 
car  company  for  the  privilege  of  riding  in  one 
of  its  cars,  where  it  appears  that  the  sleeping 
car  was  a  part  of  the  company's  train. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  |  1578.] 

4.  Sams— Negligence  or  Pobteb  or  Sleep- 
ing Cab. 

A  passenger,  having  a  ticket  for  transpor- 
tation and  a  Pullman  car  ticket,  was  injured 
while  in  a  Pullman  car  by  a  table  handled  by 
a  porter  of  the  car  falling  on  her  band.  Held, 
that  the  railroad  company  was  liable  for  any 
neglect  of  duty  by  the  porter  causing  the  in- 
juries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  5  1578.] 

5.  Saigb— Pbesukption. 

The  law  will  presume  that  a  porter,  em- 
ployed and  assigned  by  the  Pullman  Company  to 
control  the  interior  of  a  sleeping  car,  in  which 
a  passenger  was  riding,  exercised  such  control 
with  the  assent  of  the  railroad  company, 
e.  Same— Instbuctions. 

Where,  in  an  action  for  Injuries  to  a  pas- 
senger while  in  a  Pullman  car,  caused  by  the 
negligence  of  a  porter  of  the  car,  there  was  noth- 


ing to  show  that  the  porter  was  not  tbe  servant 
of  tbe  railroad  company,  and  he  might  have  been 
the  servant  of  the  iailroad  company,  or  employ- 
ed and  controlled  jointly  by  it  and  the  Pullman 
Company,  the  refusal  to  charge  that  tbe  jury 
could  not  find  that  the  railroad  company's  agents 
were  guilty  of  any  negligence  proximately  caus- 
ing the  injuries  was  proper. 

7.  Sake— Misleading  Instbuctions. 

In  an  action  for  injuries  to  a  passenger, 
caused  by  a  table  handled  by  a  porter  of  a  Pull- 
man car  falling  on  her  hand,  a  charge  that  if 
the  jury  believed  that  the  table  fell  because  of 
an  unforeseen  accident,  and  one  that  could  not 
have  been  anticipated  by  reasonable  care  and 
foresight  on  the  part  of  the  railroad  company 
or  the  Pullman  Company,  the  jury  must  find 
for  the  railroad  company,  was  misleading,  as 
leading  the  jury  to  believe  that  they  could  not 
find  for  plaintiff  unless  the  accident  was  foreseen 
or  anticipated  by  the  railroad  company  or  the 
Pullman  Company,  regardless  of  the  acts  or 
omissions  of  their  servants. 

8.  Same— Instbuctions— Deqbee  of  Cabe  Re. 

QUIBED. 

In  an  action  for  injuries  to  a  passenger 
while  in  a  Pullman  car,  caused  by  a  table  han- 
dled by  a  porter  falling  on  her  hand,  a  charge 
that  the  railroad  company  owed  to  its  passengers 
the  duty  to  exercise  the  highest  degree  of  care, 
skill,  and  diligence  known  to  skillful  and  diligent 
persons  in  like  business  was  not  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  $  1087.] 

9.  New  Tbial— Gbounds— Newly  Discover- 
ed Evidence— Diligence. 

In  an  action  for  injuries  to  a  passenger  it 
appeared  that  plaintiff,  m  answer  to  interroga- 
tories propounded  to  her  long  before  the  trial, 
gave  the  name  of  a  physician  who  had  treated 
her.  On  the  trial  plaintiff  testified  and  showed 
that  such  physician  had  treated  her.  Defendant 
could  have  located  the  physician  before  the  trial. 
It  did  not  request  the  court  to  delay  the  trial 
for  such  a  reasonable  time  as  would  have  en- 
abled it  to  procure  the  physician  as  a  witness, 
who  resided  in  the  state.  Held,  that  the  court 
did  not  err  in  denying  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  con- 
sisting of  the  testimony  of  the  physician. 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Ann  D.  Church  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Count  1  of  the  complaint  is  as  follows: 
"Plaintiff  claims  of  defendant  $1,999,  for  that 
theretofore,  to  wit,  on  the  21st  day  of  Feb- 
'ruary,  defendant  was  a  common  carrier  of 
passengers  by  means  of  a  train  on  a  railroad, 
that  on  said  day,  while  plaintiff  was  defend- 
ant's passenger  and  being  carried  by  defend- 
ant as  such  upon  said  train,  and  while  said 
train  was  at  a  point  on  said  railway  in  or  near 
Mobile,  Ala.,  plaintiff's  hand  was  caught  In 
the  car  on  said  train  between  a  table  or  oth- 
er hard  arllcle  on  said  train  and  the  wall  or 
partition  of  said  car,  and  as  a  proximate  con- 
sequence thereof  plaintiff's  hand  was  bruised, 
mashed,  and  otherwise  injured,  the  nerves 
and  blood  vessels  thereof  were  lacerated, 
bruised,  and  injured,  and  said  hand  was 
caused  to  swell  very  much,  and  that  the  bones 
thereof  were  broken,  etc.,  and  plaintiff  was 
rendered  permanently  less  able  to  work  and 
earn  money,  and  was  put  to  great  trouble, 
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Inconvenience,  eta,  and  expense  for  medicine, 
medical  attention,  etc.,  In  and  about  her  ef- 
forts to  heal  and  cure  her  said  wounds  and 
injuries ;  and  plaintiff  alleges  that  her  hand 
■was  caught  as  aforesaid,  and  she  suffered 
said  injuries  and  damages,  by  reason  and  as 
a  proximate  consequence  of  the  negligence  of 
defendant  in  or  about  carrying  plaintiff  as  its 
passenger  as  aforesaid."  The  demurrer  was 
that  the  complaint  does  not  sufficiently  set 
out  in  what  the  negligence  of  the  defendant 
consisted.  The  evidence  tended  to  show  that 
plaintiff  was  a  passenger,  with  ticket  for 
transportation  and  also  a  Pullman  ticket,  and 
that  her  injuries  were  received  In  a  Pullman 
car,  by  a  table  which  was  being  handled  by 
a  porter  of  the  car  falling  upon  her  hand  and 
pinning  it  to  the  wall. 

The  assignments  of  error  numbered  In  the 
opinion  are  as  follows:  "(2)  The  court  erred 
in  refusing  the  first  charge  requested  by  the 
appellant,  which  charge  is  as  follows:  The 
defendant,  the  Louisville  &  Nashville  Rail- 
road Company,  is  not  responsible  in  this  ac- 
tion for  the  negligent  act  of  the  Pullman 
Company's  porter,  if  the  jury  believe  from 
the  evidence  that  the  Pullman  Company's 
porter  was  negligent' "  Assignment  of  er- 
ror 3  is  the  failure  to  give  the  following 
charge:  "If  the  jury  believe  from  the  evi- 
dence that  plaintiff  was  a  passenger  on  the 
Pullman  Company's  car  at  the  time  of  her 
Injury,  then  the  jury  must  find  for  the  de- 
fendant, the  Louisville  &  Nashville  Railroad 
Company."  (8)  Refusal  to  give  the  general 
affirmative  charge.  (9)  Refusal  to  give  the 
following  charge:  "If  the  Jury  believe  the 
evidence  they  must  find  for  the  defendant, 
the  Louisville  &  Nashville  Railroad  Company, 
unless  they  believe  from  the  evidence  that 
plaintiff's  injuries  were  caused  by  the  negli- 
gence of  defendant,  the  Louisville  &  Nashville 
Railroad  Company  in  causing  its  train  to 
lurch  or  jar."  (10)  Refusal  to  give  the  fol- 
lowing charge:  "If  the  jury  believe  from  the 
evidence  that  the  injuries  to  plaintiff's  hand 
were  caused  by  the  negligence  of  the  Pull- 
man's porter,  without  any  negligence  on  the 
part  of  defendant  or  its  servants,  except  that 
of  the  porter  of  the  Pullman  Company,  the 
jury  must  find  for  the  defendant."  (11)  The" 
refusal  to  give  the  following  charge:  "If  the 
Jury  believe  from  the  evidence  that  the  sole 
proximate  cause  of  plaintiff's  injuries  was 
the  negligence  of  an  employe  of  the  Pullman 
Company,  the  jury  must  find  for  defendant." 
(12)  The  following  portion  of  the  oral  charge 
of  the  court:  "For  the  acts  of  the  porter 
of  the  Pullman  car,  operated  by  the  railroad 
company  as  part  of  its  train  and  upon  its 
track,  the  railroad  company  is  responsible  as 
for  the  acts  of  the  servants  of  the  railroad 
company." 

The  following  charges  were  also  refused  to 
the  defendant:  "(4)  The  Jury  are  not  au- 
thorized to  find  on  the  evidence  that  defend- 
ant the  Louisville  &  Nashville  Railroad  Com- 
pany's agents  or  servants  were  guilty  of  any 


negligence  which  was  the  proximate  cause  of 
plaintiff's  injuries.  (5)  The  Jury  are  not  au- 
thorized to  find  from  the  evidence  that  de- 
fendant the  Louisville  &  Nashville  Railroad 
Company  Is  responsible  for  the  injury  to 
plaintiff,  unless  the  jury  also  believe  from  the 
evidence  that  the  employe  of  the  Pullman 
Company  was  guilty  of  negligence  which  prox- 
imately caused  plaintiff's  injury.  (6)  If  the 
Jury  believe  from  the  evidence  that  the  table 
fell  because  of  an  unforeseen  accident,  and 
one  that  could  not  have  been  anticipated  by 
reasonable  care  and  foresight  on  the  part  of 
defendant  or  the  Pullman  Company,  the  jury 
must  find  for  defendant." 

Charge  6,  given  at  the  request  of  plaintiff, 
is  as  follows:  "The  railroad  company  owed 
to  Its  passengers  the  duty  to  exercise  the 
highest  degree  of  care,  skill,  and  diligence 
known  to  very  careful,  skillful,  and  diligent 
persons  in  like  business." 

Tillman,  Grubb,  Bradley  &  Morrow,  for  ap- 
pellant Bowman,  Harsh  &  Beddow,  for  ap- 
pellee. 

ANDERSON,  J.  "When  the  gravamen  of 
the  action  Is  the  alleged  nonfeasance  or  mis- 
feasance of  another,  as  a  general  rule  it  is 
sufficient  if  the  complaint  aver  the  facts  out 
of  which  the  duty  to  act  springs  and  the  de- 
fendant negligently  failed  to  do  and  perform. 
It  is  not  necessary  to  define  the  quo  modo,  or 
to  specify  the  particular  acts  of  diligence  he 
should  have  employed  In  the  performance  of 
such  duty."  Southern  R.  R.  v.  Burgess,  143 
Ala.  367,  42  South.  36,  and  cases  there  cited. 
The  complaint,  in  the  case  at  bar,  was  not 
subject  to  the  demurrer  interposed  and  which 
was  properly  overruled  by  the  trial  court 

A  railroad  company  cannot  escape  liability 
for  Injuries  Inflicted  upon  a  passenger  upon 
the  ground  that  they  were  sustained  in  a 
sleeping  car  owned  by  another  company  and 
which  furnished  its  own  agents  and  servants, 
notwithstanding  the  passenger  paid  an  addi- 
tional fare  to  the  sleeping  car  company  for 
the  privilege  of  riding  in  one  of  its  cars,  when 
it  appears  that  said  sleeping  car  was  a  part 
of  the  railroad  company's  train.  The  rail- 
road company  undertook  to  safely  transport 
the  plaintiff,  and  It  was  Its  duty  to  furnish 
safe  cars  and  polite  attention  and  careful 
servants,  and  It  was  liable  for  any  neglect  of 
duty  whereby  the  plaintiff  was  injured,  wheth- 
er in  a  car  owned  and  controlled  by  the  sleep- 
ing car  company  or  not  Penn.  Co.  v.  Roy. 
102  U.  S.  451, 26  L.  Ed.  141 ;  Railroad  v.  Ray, 
101  Tenn.  1,  46  S.  W.  654;  Kinsley  v.  Lake 
Shore  R.  R.,  125  Mass.  54,  28  Am.  Rep.  200; 
Pullman  Co.  v.  Norton  (Tex.  Civ.  App.)  91  8. 
W.  841.  This  last  case  was  by  the  Texas 
Court  of  Civil  Appeals,  wherein  a  writ  of  er- 
ror was  denied  by  the  Supreme  Court  The 
court  held  that  under  a  contract  between  the 
railroad  company  and  the  sleeping  car  com- 
pany, and  as  between  said  parties,  the  sleep- 
ing car  company  was  liable  for  injuries  sus- 
tained by  the  plaintiff  when  passing  from  one 
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sleeper  to  another,  but  also  held  that  as  to 
the  plaintiff's  right  both  companies  were  an- 
swerable. There  Is  no  merit  in  assignments 
of  error  2,  3,  8,  9,  10,  11,  and  12. 

Charges  4  and  5,  requested  by  the  defend- 
ant, were  properly  refused.  If  not  otherwise 
bad,  they  Ignore  or  pretermit  all  evidence  or 
Inferences  that  the  porter  was  the  servant 
of  the  railroad  company.  The  law  will  pre- 
sume that  the  porter,  If  employed  and  assign- 
ed by  the  Pullman  Company  to  the  control  of 
the  Interior  of  the  sleeping  car  In  which  the 
plaintiff  was  riding  when  injured,  exercised 
such  control  with  the  assent  of  the  railroad 
company.  Moreover,  there  is  nothing  in  the 
record  to  show  that  the  porter  was  not  the 
servant  of  the  railroad.  He  was  a  porter  on 
the  Pullman,  It  Is  true;  but  he  may  have 
been  the  servant  of  the  railroad,  or  employed 
and  controlled  Jointly  by  both  companies. 

Charge  6,  requested  by  the  defendant,  was 
properly  refused.  If  not  otherwise  bad,  it 
was  calculated  to  mislead  the  Jury  to  believe 
that  they  could  not  find  for  the  plaintiff  un- 
less the  accident  was  foreseen  or  anticipated 
by  the  defendant  or  the  Pullman  Company — 
that  there  must  have  been  corporate  negli- 
gence, regardless  of  the  acts  or  omissions  of 
the  servants. 

The  trial  court  did  not  err  in  giving  charge 
6,  requested  by  the  plaintiff,  and  did  not, 
therefore,  err  in  refusing  a  new  trial  for  the 
giving  of  same.  Southern  R.  R.  v.  Burgess, 
143  Ala.  868,  42  South.  85. 

We  are  not  disposed  to  put  the  trial  court 
in  error  for  refusing  the  new  trial.  The  Jury 
evidently  believed  the  plaintiff's  evidence, 
which  was  corroborated  as  to  the  extent  of 
her  injury,  and  Inspected  her  hand,  which 
was  exhibited  to  them,  and  the  damage  was 
not  excessive,  if  the  injuries  were  as  serious 
as  the  plaintiff's  evidence  tended  to  show. 
Nor  was  proper  diligence  shown  by  the  de- 
fendant to  get  the  testimony  of  Dr.  Worces- 
ter, who  resided  in  Birmingham.  The  affida- 
vit of  counsel  shows  that  plaintiff,  in  answer 
to  interrogatories  propounded  to  her  long  be- 
fore the  trial,  gave  the  name  of  this  Identical 
witness  as  one  of  the  physicians  who  treated 
her.  If  she  did  not  state  that  he  lived  in 
Birmingham,  it  was  doubtless  due  to  the  fact 
that  she  was  not  asked.  At  any  rate,  the  de- 
fendant was  Informed  that  such  a  man  treat- 
ed her,  and  could  have  located  him  before  the 
trial.  But,  conceding  that  defendant  knew 
nothing  of  this  witness  until  plaintiff  testified 
In  the  case,  the  court  would  have  doubtless 
delayed  the  trial,  upon  request  of  the  defend- 
ant, such  a  reasonable  time  as  would  have 
enabled  the  procurement  of  the  witness.  In 
the  absence  of  such  a  request  and  refusal,  the 
defendant  is  In  no  position  to  put  the  trial 
court  in  error  for  refusing  its  motion  because 
of  newly  discovered  evidence. 

The  Judgment  of  the  city  court  is  affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


WYNNE  v.  STATE 
(Supreme  Court  of  Alabama.   April  22,  1908.) 

1.  Witnesses  —  Competency  —  Impeach- 
ment—Conviction of  Cbime. 

Civ.  Code  1907,  8  1795,  provides  that  no  ob- 
jection must  be  allowed  to  the  competency  of  a 
witness  because  of  his  conviction  of  any  crime 
except  perjury  or  subornation  of  perjury;  but, 
if  he  has  been  convicted  of  other  infamous 
crimes,  the  objection  goes  to  his  credibility. 
Held  that,  where  a  witness  for  the  state  testi- 
fied on  cross-examination  that  he  had  been  pre- 
viously convicted  of  burglary  and  petit  larceny, 
such  conviction,  while  an  impeachment  of  the 
witness,  only  affected  his  credibility. 

2.  Same— Cboss-Examination. 

It  was  competent  to  Inquire  of  a  witness 
on  cross-examination  touching  his  conviction  for 
crime,  and  his  answers  were  subject  to  contra- 
diction by  other  evidence,  as  expressly  provided 
by  Civ.  Code  1907,  §  1796. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  8!  1140-1142.] 

8.  Criminal  Law— Instructions  —  Impeach- 
ment op  Witness— Cobbobobation. 

Where  a  witness  for  the  state  had  been  im- 
peached, it  was  error  to  refuse  accused's  request 
to  charge  that  if  any  witness  had  been  impeach- 
ed the  jury  might  disregard  his  testimony,  un- 
less corroborated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  86  1889-1894.] 

4.  Same— Evidence— Relevancy. 

In  a  prosecution  for  illegal  sale  of  liquor, 
evidence  as  to  whether  witness  had  gone  before 
the  grand  jury  before  he  bought  the  whisky  or 
afterwards  was  admissible  to  identify  the  time 
of  the  purchase,  and  show  that  the  indictment 
was  found  within  a  year  after  the  sale. 

Appeal  from  Hale  County  Court;  W.  0. 
Christian,  Judge. 

Mantly  Wynne  was  convicted  of  retailing 
spirituous,  vinous,  and  malt  liquors  contrary 
to  law,  and  he  appeals.  Reversed  and  re- 
manded. 

The  only  witness  introduced  against  de- 
fendant was  George  Wilson,  who  testified  to 
the  purchase  of  six  pints  of  whisky  from  the 
defendant  and  the  payment  of  $2.75  for  the 
same.  Other  facts  are  sufficiently  stated  in 
the  opinion  of  the  court 

De  Graffenried  &  Evins,  for  appellant 
Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

HARALSON,  J.  Section  1795  of  the  Civil 
Code  of  1907  provides,  that  "no  objection 
must  be  allowed  to  the  competency  of  a  wit- 
ness because  of  his  conviction  for  any  crime, 
except  perjury  or  subornation  of  perjury; 
but  if  he  has  been  convicted  of  other  infa- 
mous crimes,  the  objection  goes  to  his  credi- 
bility." Prior  to  this  statute,  a  conviction  of 
petit  larceny,  or  other  infamous  crime,  ren- 
dered the  witness  Incompetent  to  testify. 
Sylvester  v.  State,  71  Ala.  17. 

Under  this  rule,  the  witness  for  the  state 
was  allowed  to  testify  for  himself,  and  he 
stated  on  the  cross,  that  he  had  been  pre- 
viously convicted  of  burglar.,  and  petit  lar- 
ceny, which  convictions,  under  all  proper  con- 
siderations, were  an  impeachment  of  the  wit- 
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ness,  but  such  proof  went  to  his  credibility. 
It  was  competent  to  examine  him  on  the 
cross  touching  his  conviction  for  crime,  and 
his  answers  were  subject  to  be  contradicted 
by  other  evidence.  Civ.  Code  1907,  5  1796. 
If  he  answered,  that  he  had  been  convicted  of 
crime,  it  was  unnecessary  to  examine  other 
witnesses  to  contradict  him.  His  own  evi- 
dence impeached  him  without  other  evidence 
to  do  so. 

The  defendant  requested  the  court  to 
charge,  that  "if  any  witness  testifying  has 
been  impeacbed,  then  the  jury  may  disre- 
gard his  testimony,  unless  his  testimony  be 
corroborated  by  other  testimony." 

In  Churchwell  v.  State,  117  Ala.  124,  127, 
23  South.  72,  the  same  charge  In  part  was  re- 
quested by  the  defendant,  and  it  was  decid- 
ed, that  It  was  too  favorable  to  the  state,  in 
the  use  of  the  words  "unless  the  testimony 
be  corroborated  by  other  testimony  not  so  im- 
peacbed," as  employed  in  that  charge.  In  the 
charge  in  this  case,  the  words,  "not  so  im- 
peached," are  omitted,  but  that  does  not  af- 
fect this  charge  in  such  sort  as  to  render  the 
two  charges  different  In  principle.  Without 
these  words,  the  charge  was  correct,  and 
their  use  in  the  charge  was  something  of 
which  the  state  could  not  complain,  since  It 
was,  to  that  extent,  favorable  to  the  state. 

The  question  by  the  solicitor  to  the  wit- 
ness, Wilson,  whether  he  had  gone  before  the 
grand  Jury  before  he  bought  the  whisky  or 
afterwards,  was  not  Improper,  as  the  evident 
purpose  of  the  evidence  sought  was  to  iden- 
tify the  time  of  the  purchase,  to  show  that 
the  Indictment  was  found  within  one  year 
after  the  sale. 

For  the  error  In  the  refusal  of  said  charge, 
the  judgment  must  be  reversed. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  J  J.,  concur. 


HALL  v.  McKELLAR. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Account— Jurisdiction  in  Equity. 

In  order  to  give  the  court  jurisdiction  of 
an  action  in  equity  for  an  accounting,  it  is  only 
necessary  to  show  either  a  fiduciary  relation  be- 
tween the  parties,  or  complication,  or  that  a  dis- 
covery is  necessary. 

2.  Same— Pbincipal  and  Agent. 

Equity  had  jurisdiction  of  an  action  by  an 
administratrix  for  an  accounting,  where  the 
bill  showed  that  respondent  occupied  a  fiduciary 
relation  to  complainant's  mother,  the  intestate, 
being  her  agent,  managing  her  estate  for  several 
years,  and  at  the  time  of  her  death  taking  pos- 
session of  a  large  portion  of  her  personal  prop- 
erty, and  that  complainant  had  no  means  of 
ascertaining  how  the  accounts  of  the  agency 
stood,  or  what  personal  property  had  gone  into 
the  hands  of  respondent,  and  had  made  frequent 
demands  for  a  statement  of  the  accounts  and 
the  delivery  of  the  property  in  respondent's 
hands. 

3.  Equity— Pleadings— Verification. 

Where  equity  has  jurisdiction  of  an  action 
for  an  accounting  against  an  agent,  wherein  the 


discovery  sought  Is  merely  Incidental,  It  is  not 
necessary  that  the  bill  be  verified. 
4.  Same— Amendment. 

Where,  in  an  action  against  an  agent  for 
an  accounting,  the  discovery  sought  is  the  only 
ground  of  equitable  jurisdiction,  the  failure  to 
verify  the  bill  Is  an  amendable  defect 

Appeal  from  Chancery  Court,  Lowndes 
County;  L.  D.  Gardner,  Chancellor. 

Bill  by  Elizabeth  McKellar,  as  adminis- 
tratrix, etc,  against  A.  B.  Hall.  Decree  for 
complainant,  and  respondent  appeals.  Af- 
firmed. 

Stelner,  Crum  &  Well,  for  appellant  W. 
P.  McGaugh  and  H.  S.  Houghton,  for  appel- 
lee. 

SIMPSON,  J.  This  appeal  Is  from  a  de- 
cree overruling  a  motion  to  dismiss  for  want 
of  equity.  All  amendable  defects  being  con- 
sidered as  amended,  the  bill  shows  that  the 
respondent  (appellant)  occupied  a  fiduciary 
relation  to  complainant's  mother,  the  Intes- 
tate, being  her  agent  managing  her  estate, 
consisting  of  several  plantations,  for  several 
years,  and  at  the  time  of  her  death  taking 
possession  of  a  large  portion  of  her  personal 
property,  and  that  complainant  has  no  means 
of  ascertaining  how  the  accounts  of  said 
agency  stand,  or  what  personal  property  has 
gone  into  the  hands  of  the  respondent  and 
has  made  frequent  demands  for  a  statement 
of  said  accounts  and  the  delivery  up  of  the 
property  In  his  hands.  The  bill  propounds  a 
number  of  Interrogatories  and  prays  for  dis- 
covery and  an  accounting. 

In  order  to  give  the  court  Jurisdiction,  it 
is  only  necessary  to  show  either  a  fiduciary 
relation  between  the  parties  or  complication, 
or  that  a  discovery  Is  necessary.  Pollak  v. 
Claflin  Co.,  138  Ala.  644,  643,  35  South.  645; 
Halsted  v.  Rabb,  8  Port  63;  Klrkman  v. 
Vanller,  7  Ala.  217,  224 ;  Avery  v.  Ware,  58 
Ala.  475 ;  1  Ency.  PI.  &  Pr.  96 ;  4  Pomeroy. 
Eq.  Jur.  (3d  Ed.)  §  1421,  and  note  3 ;  6  Pom- 
eroy, Eq.  Jur.  (2  Eq.  Rem.)  §§  931,  932.  In 
the  citations  Just  made  It  is  stated  that  "the 
mere  relation  of  principal  and  agent  with- 
out more — the  relation  not  being  really  fidu- 
ciary in  its  nature,  and  no  obstacle  inter- 
vening to  a  recovery  at  law — Is  Insufficient 
to  enable  a  principal  to  maintain  the  action 
against  his  agent"  Our  own  cases  are  re- 
ferred to— notably,  Enotts  v.  Tarver,  8  Ala. 
743,  which  was  a  case  In  which  the  agency 
involved  one  single  item,  to  wit :  The  agent 
had  purchased  a  tract  of  land  for  the  prin- 
cipal, and  collected  from  him  $500  more  than 
he  had  paid  for  it  The  court  very  properly 
said:  "There  is  no  matter  of  account  be- 
tween these  parties."  Page  745.  It  was 
simply  a  liability  for  the  known  sum  of  $500. 
Also  the  case  of  Cro there,  Adm'r,  v.  Lee  et  al.. 
29  Ala.  337,  which  was  a  case  against  an  at- 
torney for  money  collected  by  him,  where 
the  court  say:  "The  account  consists  of  a 
single  item  on  one  side,  to  which  the  defend- 
ant may  have  offsets  or  credits."   This,  too, 
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was  a  simple  matter,  about  which  there  was 
no  account  to  be  rendered. 

But  In  the  case  now  under  consideration 
the  agent  certainly  did  occupy  a  fiduciary  re- 
lation, having  for  several  years  bad  charge 
of  a  business  which  necessarily  Involved  a 
number  of  transactions,  and  "a  duty  rests 
upon  the  defendant  to  render  an  account." 
He  alone  has  within  his  breast  the  Items 
which  go  to  make  up  an  account  Conse- 
quently the  agency  Is  such'  that  calls  for  the 
Interposition  of  a  court  of  equity.  The  ac- 
counting by  the  agent  is  sufficient  to  give  the 
court  Jurisdiction,  and  If  the  discovery  Is 
merely  Incidental  It  is  not  necessary  that  the 
bill  be  verified.  Montgomery  Iron  Works  v. 
Capital  City  Ins.  Co.,  137  Ala.  134,  148,  34 
South.  210;  Plaster  v.  Throne-Franklin  Shoe 
Co.,  123  Ala.  360,  365,  26  South.  225.  Even 
if  discovery  be  the  only  ground  of  equitable 
jurisdiction,  the  failure  to  verify  the  bill  Is 
an  amendable  defect 

The  decree  of  the  chancellor  Is  affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 


FLORALA  SAWMILL  CO.  et  aL  v.  J.  T. 
PARBISH  &  BRO.  et  al. 

(Supreme  Court  of  Alabama.   April  23,  1908.) 

1.  Appeal— Dissolving  Injunction  —  Stat- 
utes. 

A  bill  by  a  landlord  against  his  tenant  al- 
leged the  tenant's  refusal  at  the  termination  of 
the  tenancy  to  deliver  up  the  premises  and  his 
continuance  to  "dip  and  scrape  the  turpentine 
from  the  pine  timber  and  to  remove  the  Bame 
from  the  land,"  and  prayed  for  an  injunction 
prohibiting  the  tenant  from  chipping,  dipping, 
scraping,  or  streaking,  or  in  any  manner  inter- 
fering with,  the  timber  and  turpentine  on  the 
land.  An  injunction  as  prayed  for  was  granted, 
and  the  chancellor  dissolved  it  so  far  as  it  re- 
strained the  tenant  from  dipping  or  scraping  any 
of  the  timber  within  a  reasonable  time,  and  re- 
moving from  the  lands  within  a  reasonable  time 
any  turpentine  of  the  tenant  already  dipped  or 
scraped.  Held,  that  the  decree  of  the  chancellor 
was  appealable  under  Civ.  Code  1896,  8  428, 
providing  for  appeals  from  decrees  sustaining, 
dissolving,  or  discharging  injunctions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  88  675-677.] 

2.  LANOLoan  ano  Tenant— Termination  of 
Tenancy— Rights  of  Pasties. 

As  between  landlord  and  tenant  where  the 
termination  of  the  tenancy  is  uncertain,  the  ten- 
ant on  the  termination  of  the  tenancy  by  the 
happening  of  the  uncertain  event  is  entitled  to 
emblements,  but  where  the  tenancy  is  for  a  cer- 
tain period  the  tenant  is  not  entitled  to  emble- 
ments on  the  termination  of  the  tenancy;  and 
a  tenant  has  a  reasonable  time  after  the  termi- 
nation of  the  tenancy  to  enter  on  the  premises 
and  remove  emblements  to  which  he.  is  entitled, 
and  he  may  within  a  reasonable  time  after  the 
termination  of  a  definite  tenancy  enter  on  the 
premises  and  remove  property  belonging  to  him 
not  coming  under  the  definition  of  emblements. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  32,  Landlord  and  Tenant  85  495-498.] 

3.  8ame— "Emblements." 

"Emblements,"  as  between  landlord  and  ten- 
ant consist  of  such  annual  productions  of  the 


soil  as  are  raised  by  the  tenant's  labor,  as  corn, 
hops,  flax,  roots,  and  the  like,  but  does  not  ex- 
tend to  things  not  of  annual  growth  and  which 
do  not  require  the  labor  of  the  tenant  to  produce 
them,  such  as  trees,  fruit  grass,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  88  495-498. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2359,  2360.] 

4.  Same. 

Turpentine,  which  has  dripped  from  the 
trees  and  which  has  been  caught  in  boxes  pre- 

f ared  by  a  tenant  for  that  purpose,  is  severed 
rom  the  realty  and  is  the  personalty  of  the  ten- 
ant which  he  may  remove  within  a  reasonable 
time1  after  the  expiration  of  the  tenancy,  when 
it  was  for  a  definite  term;  but  turpentine  ob- 
tained by  scraping  the  trees  is  not,  before  the 
scraping,  separated  from  the  trees,  so  as  to 
become  the  personalty  of  the  tenant,  though 
the  same  may  be  claimed  as  emblements. 

Appeal  from  Chancery  Court,  Covington 
County;  L.  D.  Gardner,  Chancellor. 

Suit  by  the  Florala  Sawmill  Company  and 
others  against  J.  T.  Parrlsh  and  others.  From 
a  decree  dissolving  an  injunction,  complain- 
ants appeal.  Affirmed  in  part,  and  In  part 
reversed  and  rendered. 

Jones  &  Jones,  for  appellants.  Parks  & 
Rankin,  for  appellees. 

SIMPSON,  J.  The  bill  In  this  case  was  fil- 
ed by  the  appellants  against  the  appellees. 
The  gravamen  of  the  complaint  Is  that  after 
the  expiration  of  a  lease  for  turpentine  pur- 
poses the  respondents  refused  to  deliver  up 
the  premises,  but  continued  to  "dip  and 
scrape  the  turpentine  from  the  pine  timber 
and  to  remove  the  same  from  the  land,"  are 
continuing  to  do  so,  and  are  Insolvent  The 
bill  prays  for  an  injunction  (which  was 
granted)  prohibiting  respondents  from  "chip- 
ping, dipping,  scraping,  or  streaking,  or  in 
any  manner  interfering  with,  the  timber  and 
turpentine  on  the  lands."  The  chancellor,  In 
his  opinion,  states  that  "it  seems  to  be  con- 
ceded by  counsel  for  complainants  and  re- 
spondents that  the  only  question  presented 
to  the  court  for  decision  is  whether  or  not 
the  respondents  have  the  right,  under  the 
allegations  of  the  bill,  to  go  upon  the  lands 
*  *  *  and  within  a  reasonable  time  after 
the  expiration  of  such  lease  remove  the 
crude  turpentine  in  the  boxes  and  that  which 
has  formed  on  the  body  of  the  trees,  usually 
known  and  called  'the  dip  and  scrape.' "  In- 
asmuch as  the  bill  alleges  that  respondents 
refuse  to  deliver  possession,  and  also  prays 
that  they  be  enjoined  from  "chipping,"  as 
well  as  "dipping  and  scraping,"  the  chan- 
cellor confines  his  decree  to  dissolving  the 
injunction  "in  so  far  as  said  injunction  re- 
strains the  respondents  from  dipping  or 
scraping  any  of  the  timber  on  the  land  de- 
scribed in  the  bill  within  a  reasonable  time, 
and  removing  from  said  lands  within  a  rea- 
sonable time  any  turpentine  of  respondents 
already  dipped  or  scraped,  and  from  going 
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on  said  lands  within  a  reasonable  time  for 
this  purpose." 

The  appellee  moves  to  dismiss  the  appeal, 
on  the  ground  that  section  428  of  the  Civil 
Code  of  1896  provides  for  appeals  from  de- 
crees sustaining,  dissolving,  or  discharging 
injunctions,  but  does  not  provide  for  appeals 
from  decrees  modifying  injunctions.  There  is 
no  merit  in  this  contention.  The  injunction 
is  dissolved  as  to  the  main,  if  not  really 
the  only,  point  of  contention  in  the  case, 
and  It  would  be  too  strained  a  construction 
of  the  statute  to  hold  that,  because  there 
were  certain  other  minor  matters  mentioned 
in  the  Injunction,  the  party  could  not  appeal 
from  the  decree  dissolving  it  as  to  the  main 
point  in  the  case. 

The  question,  then,  presents  itself:  What 
Is  the  nature  of  the  interest  in  the  "scrape" 
and  "dip,"  and  what  are  the  rights  of  the 
lessee,  after  the  determination  of  his  lease? 
There  are  certain  fundamental  principles 
which  have  a  bearing  upon  this  case,  to  wit: 
First,  that  as  between  landlord  and  tenant, 
where  the  termination  of  the  tenancy  is  un- 
certain, as  where  the  lease  Is  for  life,  when 
the  tenancy  is  brought  to  an  end  by  the 
happening  of  the  uncertain  event,  the  tenant 
is  entitled  to  emblements;  but,  second,  where 
the  tenancy  is  for  a  certain  period,  the  ten- 
ant is  not  entitled  to  emblements  on  the  ter- 
mination of  the  tenancy ;  and,  third,  that  the 
tenant  has  a  reasonable  time,  after  the  ter- 
mination of  the  tenancy,  to  enter  upon  the 
premises  and  remove  emblements.  2  Taylor 
on  Landlord  &  Tenant  (9th  Ed.)  §8  534,  536; 
24  Cyc.  p.  1070.  As  to  property  which  be- 
longs to  the  tenant,  and  which  does  not  come 
under  the  definition  of  emblements,  the  ten- 
ant may,  within  a  reasonable  time  after  the 
termination  of  even  a  definite  tenancy,  enter 
upon,  the  premises  and  remove  the  same. 
24  Cyc.  p.  113 ;  Daniels  v.  Brown,  34  N.  H. 
454,  69  Am.  Dec.  505,  and  note.  So  it  be- 
comes Important,  in  this  case,  to  determine 
whether  the  property  In  question  came  under 
the  definition  of  emblements,  or  whether  It 
was  property  which  had  been  separated  from 
the  soil  and  had  become  the  personal  proper- 
ty of  the  tenant 

"Emblements"  consist  of  such  "annual  pro- 
ductions of  the  soil  as  are  raised  by  his  labor, 
as  corn,  hops,  flax,  roots  and  the  like."  "But 
this  right  does  not  extend  to  things  not  of 
annual  growth,  and  which  do  not  require 
the  labor  of  the  tenant  to  produce  them, 
being  the  permanent  and  natural  product  of 
the  earth,  such  as  trees,  fruit,  grass,  etc." 
2  Taylor  on  Landlord  &  Tenant  (9th  Ed.)  § 
534;  15  Cyc  p.  537.  It  has  been  held  that 
clover  and  hay  are  not  emblements,  because 
not  the  offspring  of  annual  labor  and  cultiva- 
tion. Evans  v.  Iglehart,  6  Gill  &  J.  (Md.) 
173,  188.  Possibly  there  may  be  some  doubt 
as  to  the  correctness  of  this  case,  as  applied 
to  the  first  crop  of  clover  which  has  been 
sown  by  the  tenant.  In  a  later  case  the 
Supreme  Court  of  Pennsylvania  holds  that 


uncut  grass  is  not  emblements,  but  that  "the 
vegetable  chattels  called  •emblements*  are 
the  corn  and  other  growth  of  the  earth,  which 
are  produced  annually,  not  spontaneously, 
but  by  labor  and  industry,  and  thence  are 
called  'fructus  lndustrlales.' "  Relfl  v.  Reiff, 
64  Pa.  184,  137. 

In  so  far  as  the  "dip"  is  concerned,  being 
the  turpentine  which  has  dripped  from  the 
trees  and  been  caught  in  boxes  prepared  for 
that  purpose,  it  seems  clear  that  it  has  been 
severed  from  the  realty  and  become  the  per- 
sonal property  of  the  tenant,  which  he  might 
remove  within  a  reasonable  time  after  the 
expiration  of  the  tenancy.  State  v.  Moore, 
33  N.  C.  70;  State  v.  King,  98  N.  C.  648,  4 
S.  E.  44 ;  Dickens  v.  State,  142  Ala,  49.  51,  52. 
39  South.  14,  110  Am.  St  Rep.  17.  As  will 
be  noticed,  from  the  terms  of  the  decree  ap- 
pealed from,  we  are  not  dealing  with  the 
question  of  the  right  of  a  tenant  to  hold 
possession  of  the  premises  after  the  expira- 
tion of  his  term,  but  with  the  right  of  in- 
gress and  egress  for  the  purpose  of  removing 
his  property. 

As  to  the  "scrape"  the  question  is  more 
difficult  It  is  true  that  the  Supreme  Court 
of  North  Carolina  has  held  that  this  "scrape" 
Is  not  a  part  of  the  realty  and  may  be  re- 
moved by  the  tenant  (Lewis  v.  McNatt  et  al- 
es N.  C.  63);  but  no  authorities  are  cited  in 
that  case,  save  those  cited  above,  and  the 
case  of  Brlttaln  v.  McKay  et  al.,  23  N.  C. 
265,  85  Am.  Dec.  738,  which  makes  the  same 
distinction  between  "fructus  lndustrlales" 
and  "fructus  naturales"  as  Is  made  in  the  au- 
thorities already  cited.  It  seems,  from  the 
lucid  description  given  by  Chief  Justice  Ruf- 
fln  (In  the  case  of  State  v.  Moore,  supra)  of 
the  process  of  extracting  the  turpentine  from 
the  trees,  that  there  is  no  cultivation  to 
make  the  trees  produce  turpentine,  but  it  is 
merely  a  process  of  catching  that  which  the 
tree  has  naturally  produced  as  It  descends. 
The  boxes  are  set  to  catch  it  and  the  trees 
are  "scored"  above,  in  order  to  direct  the 
current  of  the  descending  sap  into  the  box; 
and  in  its  descent  a  part  of  the  sap  adheres 
to  the  tree,  hardens  there,  and,  as  stated  In 
the  case  of  Lewis  v.  McNatt  supra,  "must 
be  removed  before  the  sap  begins  to  flow  in 
the  subsequent  spring,  for  then  the  new  tur- 
pentine mingles  with  the  old  'scrape.* "  From 
the  foregoing  authorities  it  seems  clear  that 
the  "scrape"  could  not  be  said  to  have  been 
separated  from  the  tree,  so  as  to  become  the 
personal  property  of  the  tenant  for  it  was 
still  adhering,  as  a  part  of  the  tree,  like  the 
fruit  on  a  tree.  Even  If  it  could  be  consid- 
ered as  "fructus  industriales,"  and  therefore 
claimable  as  emblements,  It  could  not  be  so 
claimed  in  this  case,  for  the  reason  that  the 
lease  was  for  a  definite  term,  which  had  ex- 
pired. 

The  decree  of  the  chancellor  is  affirmed  in 
part  and  reversed  in  part,  and  a  decree  will 
be  here  rendered  dissolving  the  injunction 
only  In  so  far  as  it  restrains  the  respondents 
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from  entering  upon  the  premises  and  dip- 
ping the  turpentine  from  the  boxes. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered. 

TYSON,  C.  J.,  and  ANDERSON  and  DEN- 
SON,  JJ.,  concur. 


GANDY  v.  TIPPETT. 
(Supreme  Court  of  Alabama.   April  23,  1908.) 

1.  Abbitbation  and  Awabd— Judgment— Ib- 
beguxabities. 

Under  Code  1896,  3  521,  declaring  that  an 
award  shall  be  final  unless  set  aside  for  fraud, 
partiality,  or  corruption,  arbitrators  are  not  re- 
quired to  draw  the  award  with  the  precision  of 
judgments  of  a  court,  as  such  award  cannot  be 
attacked  for  irregularities;  all  intendments  be- 
ing indulged  in  its  favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  §§  440-442.] 

2.  Same— Judgment. 

Under  Code  1896,  g§  609,  513,  providing 
that  the  submission  and  award  shall  be  entered 
up  as  the  judgment  of  the  court,  nothing  is  re- 
quired to  constitute  a  judgment  on  an  award 
save  the  clerical  act  of  filing  the  submission  and 
award. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  SI  466-482.] 

3.  Sake — Hearing — Swearing  Witnesses. 

•Where  the  parties  to  an  arbitration  were 
present  at  the  bearing,  it  was  not  a  fatal  ob- 
jection to  the  award  that  the  parties  were  not 
sworn  when  they  testified;  no  objection  being 
made  or  exception  taken  with  reference  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  §§  181,  241.] 

4.  Mortgages— Bight  to  Redeem— Rights  of 
Widow. 

Under  Code  1896,  §§  3505,  3519,  providing 
for  redemption  of  land  from  mortgage  foreclo- 
sure, a  widow  has  no  right  to  redeem  from  the 
foreclosure  of  a  mortgage  executed  by  her  hus- 
band in  his  lifetime. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §§  1723,  1730.] 

5.  Assignments — Assignability  or  Right— 
Mortgages — Right  to  Redeem. 

A  statutory  right  to  redeem  land  from  a 
mortgage  foreclosure  is  not  assignable. 

6.  Abbitbation  and  Awabd  —  Enforcement 
of  Awabd— Poweb  of  Coubt— Effect. 

That  the  circuit  court  had  no  means  of  en- 
forcing so  much  of  an  award  as  provided  for 
the  consummation  of  the  purchase  of  certain 
lands  did  not  invalidate  the  award. 

Appeal  from  Circuit  Court,  Coosa  Coun- 
ty;  S.  L.  Brewer,  Judge. 

Arbitration  between  J.  J.  Gandy  and  T.  J. 
Tippett  From  a  Judgment  on  an  award, 
Gandy  appeals.  Affirmed. 

Frank  W.  Lull,  for  appellant  S.  J.  Darby, 
for  appellee. 

SIMPSON,  J.  This  is  an  appeal  from  a 
judgment  entered  In  the  circuit  court  on 
a  statutory  award  of  arbitrators.  The  bill 
of  exceptions  sets  out  the  evidence  before  the 
arbitrators,  but  does  not  show  that  any  ex- 
ceptions were  reserved  to  any  ruling  or  ac- 
tion of  the  arbitrators.  The  appellant  insists 
that  the  judgment  is  void,  and  cites  certain 


decisions  on  the  subject  of  the  requisites  of 
a  valid  judgment,  which  are  not  applicable 
because  this  is  a  statutory  proceeding  and 
the  awards  of  arbitrators  are  not  required  to 
be  drawn  up  with  the  precision  of  judgments 
of  a  court  All  intendments  are  indulged 
In  favor  of  the  award.  It  cannot  be  attack- 
ed on  the  ground  of  irregularities,  and  the 
statute  provides  that  it  shall  be  final  un- 
less set  aside  for  fraud,  partiality,  or  cor- 
ruption. Code  1896,  §  521;  Reynolds  v. 
Reynolds,  16  Ala.  398;  Bogan  v.  Daughdrlll, 
51  Ala.  312.  The  statute  does  not  require  any 
judgment  to  be  rendered  by  the  court,  but 
provides  that  the  submission  and  award  shall 
be  entered  up  as  the  Judgment  of  the  court 
Code  1896,  §8  509,  513.  Consequently  nothing 
is  required  save  the  clerical  act  of  filing  said 
submission  and  award  and  entering  the  same 
up  as  the  judgment  of  the  court 

The  fact  that  Tippett  and  Gandy  were  not 
sworn  when  they  testified  before  the  arbi- 
trators is  not  reversible  error,  as  the  parties 
were  present,  and  no  objection  was  made,  nor 
any  exception  reserved,  but,  on  the  con- 
trary, "the  parties  to  the  controversy  made 
statements  in  regard  to  the  matter  sub- 
mitted." What  those  statements  were  the 
bill  of  exceptions  does  not  inform  us,  except 
lnferentially,  from  the  fact  that  certain  state- 
ments are  afterwards  set  out  as  having  been 
made  by  each  of  said  parties.  But,  taking  it 
for  granted  that  these  statements  were  all 
that  was  said  by  each  party,  they  show 
simply  that. Gandy  came  to  T.  J.  Tippett 
"with  a  written  demand  for  the  redemption 
of  the  Dunn  lands  in  one  hand  and  the  mon- 
ey in  the  other."  The  written  demand  is 
not  set  out  in  the  bill  of  exceptions,  but  the 
language  of  the  witness  shows  that  Gandy 
claimed  the  right  to  redeem  for  himself  (pre- 
sumably basing  his  right  on  the  attempted 
conveyance  by  Mary  Marshall  of  her  right 
to  redeem).  The  record  shows  only  that 
the  mortgage  under  which  the  lands  were 
sold  was  made  by  C.  D.  Dunn,  the  deceased 
husband  of  said  Mary  Marshall.  The  stat- 
ute does  not  confer  on  the  widow  the  statu- 
tory right  to  redeem.  Code  1898,  §§  3505, 
3519;  Walden  v.  Speigner,  87  Ala.  379,  6 
South.  80.  Even  If  she  had  the  statutory 
right,  It  is  not  assignable.  Wallace  et  al. 
v.  Markstein,  147  Ala.  262,  265,  40  South. 
201. 

Said  Tippett  refused  to  let  Gandy  redeem, 
because  he  was  advised  that  he  had  no  right 
to  redeem,  and  the  matters  submitted  to  the 
arbitrators  to  decide  were,  first,  whether 
Gandy  did  have  the  right  to  redeem;  sec- 
ond, what  he  should  pay  If  he  was  so  en- 
titled ;  and,  third,  if  he  was  not  so  entitled, 
what  he  should  pay  for  certain  other  lands 
which,  it  seems,  he  was  to  purchase  from 
Tippett.  The  arbitrators,  in  their  award, 
followed  the  submission,  finding  that  Gandy 
was  not  entitled  to  redeem,  and  fixing  the 
price  that  he  should  pay  for  the  other  land. 
No  exceptions  were  reserved,  and  it  has  not 
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been  shown  that  the  award  (which  became  a 
judgment  by  being  filed  and  entered  up)  is 
void.  Consequently  it  must  stand  as  the 
Judgment  of  the  court 

The  fact  that  the  circuit  court  has  no 
means  of  enforcing  the  consummation  of  the 
purchase  of  the  additional  lands  does  not  in- 
validate the  award.  Bogan  v.  Daughdrill, 
51  Ala.  312,  316. 
.  The  judgment  of  the  court  is  affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JX,  concur. 


ABRAMS  v.  STATE. 
{Supreme  Court  of  Alabama.    April  16,  1908.) 

1.  Criminal  Law—  Misnomer— Instructions. 

Defendant,  having  filed  a  plea  of  misnomer 
that  bis  name  was  ,rWillis,"  and  not  "Will," 
Abrams,  requested  a  charge  that  it  was  not  a 
question  of  what  name  defendant  was  known  by 
in  M.  or  W.  county,  but  whether  he  was  known 
as  well  as  "Will  Abrams,"  or  "Will  Abraham," 
as  "Willis  Abrams,"  irrespective  of  county  line, 
was  properly  refused  as  misleading  the  jury  to 
believe  that,  though  in  M.  county  he  was  known 
as  named  in  the  indictment,  yet  if  he  was  not 
so  known  irrespective  of  county  line,  the  fact 
that  he  was  so  known  in  M.  county  was  not  to 
be  taken  as  within  the  issue  presented,  whereas, 
if  he  was  known  in  M.  county  as  named  in  the 
indictment,  the  plea  was  not  sustained. 

2.  Same— Other  Offenses— Identity. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicating liquors,  evidence  that  defendant  had 
sold  liquor  to  another  than  prosecutor  on  a  dif- 
ferent occasion  was  admissible  to  identify  de- 
fendant as  the  party  making  the  sale  in  ques- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  822-834.] 

3.  Same  —  Appeal  —  Objections  and  Excep- 
tions. 

Where  a  bill  of  exceptions  recited  that  ac- 
cused objected  to  the  court's  charge,  and  called 
the  court's  attention  to  the  part  of  the  general 
charge  which  was  objected  to,  and  entered  "ob- 
jection" to  the  same  before  the  jury  retired, 
there  was  not  sufficient  "exception"  to  the  charge 
to  authorize  a  review  thereof  on  appeal,  as  an 
objection  cannot  take  the  place  of  the  exception. 

4.  Same — Instruction— Good  Character. 

An  instruction  that  evidence  of  good  char- 
acter, with  all  the  evidence,  is  sufficient  to  gen- 
orate  a  doubt,  and  if  the  jury  have  a  reasonable 
doubt  of  defendant's  guilt  they  should  acquit, 
was  properly  refused,  as  good  character,  if  prov- 
en, may  at  most  suffice,  in  connection  with  all 
the  other  evidence,  to  generate  a  reasonable 
doubt;  the  instruction  being  also  objectionable 
as  assuming  such  result,  whether  the  evidence 
of  good  character  was  believed  or  not. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |§  1838-1845.] 

5.  Same— Applicability  to  Evidence. 

Where,  in  a  prosecution  for  illegal  sale  of 
liquor,  evidence  was  offered  as  to  a  sale  made 
to  one  M.,  a  request  to  charge  that  the  jury 
should  not  consider  any  sale  except  the  one  tes- 
tified to  by  prosecutor,  and  that  the  evidence  of 
a  sale  "by  M."  could  only  be  considered  to  iden- 
tify defendant,  waB  properly  refused,  as  un- 
supported by  the  evidence. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  John  T.  Lackland,  Judge. 

Will  Abrams  was  convicted  of  selling  liq- 


uor contrary  to  the  law,  and  he  appeals.  Af- 
firmed. 

Defendant  filed  a  plea  of  misnomer,  setting 
up  that  his  name  was  "Willis,"  and  not 
"Will,"  Abrams.  In  this  connection  defend- 
ant requested  the  following  charge:  "The 
court  charges  the  Jury  that  It  is  not  a  ques- 
tion of  what  name  the  defendant  Is  known 
by  in  Monroe  county,  or  in  Wilcox  county, 
but  whether  he  Is  known  as  well  as  'Will 
Abrams,'  or  'Will  Abraham,'  as  'Willis 
Abrams,'  irrespective  of  county  line." 

The  state  had  elected  to  prosecute  for  the 
sale  of  liquor  made  to  one  Will  Willis,  and 
over  the  objection  of  the  defendant  the  state 
was  permitted  to  show  by  West  McKenzie 
that  he  bought  liquor  from  defendant,  but 
limited  the  evidence  solely  for  the  purpose  of 
identifying  the  defendant.  The  following 
charges  were  refused  to  defendant:  "(2)  That 
the  evidence  of  good  character,  taken  in 
connection  with  all  the  evidence,  is  sufficient 
to  generate  a  doubt,  and  If  the  Jury  have  a 
reasonable  doubt  of  the  defendant's  guilt 
they  should  acquit  the  defendant  (3)  The 
court  charges  the  jury  that  you  are  not  to 
consider  any  sale  proven  in  this  case,  except 
the  one  testified  about  by  Will  Willis,  and 
the  evidence  of  sale  by  West  McKenzie  can 
only  be  considered  as  to  the  Identity  ot  de- 
fendant" 

J.  N.  &  J.  B.  Miller,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  court  correctly  re- 
fused to  give  to  the  jury  the  charge,  request- 
ed by  the  defendant  on  the  trial  of  the  issue 
raised  by  the  plea  of  misnomer.  The  mis- 
leading tendency  of  the  charge  appears  to  be 
that  the  Jury  might  thereby  have  been  im- 
pressed that  though  in  Monroe  county  he 
was  know  j  as  named  in  the  Indictment  yet 
if  he  was  not  so  known  irrespective  of  county 
lines,  the  fact  that  he  was  so  known  in  Mon- 
roe county  was  not  to  be  taken  as  within  the 
issue  presented;  whereas.  If  he  was  known 
in  Monroe  county  as  named  In  the  indict- 
ment, the  plea  could  not  be  said  to  be  sus- 
tained. 

The  admission  by  the  court  of  the  testi- 
mony of  McKenzie  of  a  purchase  of  liquor 
from  this  defendant  on  the  occasion  In  ques- 
tion, as  limited  by  the  court  to  the  purpose 
to  identify  the  defendant  as  the  party  mak- 
ing the  sale  for  which  the  prosecution  was 
then  in  progress,  was  proper.  Mcintosh's 
Case,  140  Ala.  137,  37  South.  223. 

After  stating  a  part  of  the  court's  oral 
charge  to  the  Jury,  the  bill  recites  that  the 
"defendant  objected  to  the  court's  charge  as 
above  set  out  and  called  the  court's  attention 
to  said  part  of  his  general  charge,  and  enter- 
ed objection  to  same  before  the  Jury  retired  to 
consider  their  verdict"  This  proceeding  by 
defendant  does  not  present  for  review  the 
matter  complained  of.  The  offices  of  objec- 
tions and  exceptions  in  our  practice  are  too 
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distinct  to  admit  of  confusing.  Where  a  part 
of  the  oral  charge  by  the  court  is  conceived  by 
a  party  to  be  erroneous  or  improper,  in  order 
to  invoke  the  review  thereof  by  this  court, 
that  party  must  except  thereto,  not  object 
An  objection  on  a  trial  Is  the  appropriate 
method  to  require  the  court's  ruling,  upon 
which  an  exception  may  be  taken,  and  it  is 
the  exception,  and  not  the  objection,  that  is 
reviewed  here,  though,  of  course,  the  ruling 
or  action  of  the  court  must  be  properly  in- 
vited by  the  objection.  Here  the  court  was 
instructing  the  jury,  as  is  its  province,  and 
the  defendant  merely  stated,  by  his  objection, 
his  dissatisfaction  with  the  oral  charge  set 
out,  without  excepting  thereto  as  an  errone- 
neous  expression  of  the  particular  matter 
stated.  It  has  been  often  ruled  here  that 
even  a  properly  interposed  objection  does  not 
afford  predicate  for  a  review  of  the  matter, 
unless  action  of  the  court  thereon  is  shown. 

Charge  2,  requested  by  the  defendant,  was 
well  refused,  because  it  hypothesizes  that  evi- 
dence of  good  character,  taken  in  connection 
with  all  the  evidence  In  the  case,  is  sufficient 
to  generate  a  doubt;  whereas,  such  char- 
acter, If  proven,  may  at  most  suffice,  in  con- 
nection with  all  the  other  evidence,  to  gener- 
ate such  doubt  It  is  also  bad,  since  it  as- 
sumes such  a  result  whether  the  evidence  of 
good  character  is  believed  or  not  The  charge 
probably  has  other  vices. 

Charge  which  we  number  3  was  properly 
refused  on  the  score,  among  others,  that  it 
predicates  its  conclusion  upon  a  "sale  by 
McKenzie,"  when  there  was  no  such  testi- 
mony Introduced  on  the  trial.  It  was  shown 
that  McKenzie  bought  liquor  from  the  de- 
fendant on  the  occasion  in  question.  The 
-charge  is  otherwise  erroneous. 

There  Is  no  prejudicial  error  In  the  record, 
and  the  judgment  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 

SOUTHERN  EXPRESS  CO.  v.  GIBBS. 
{Supreme  Court  of  Alabama.    April  21,  1908.) 

1.  Carriers  —  Carriage  of  Goods  —  Limita- 
tion or  Liabiutt — Negligence. 

It  is  violative  of  public  policy  for  a  carrier, 
as  a  paid  bailee,  to  limit  the  extent  of  its  liabil- 
ity for  the  negligence  of  itself  or  its  agents  or 
servants  by  an  agreed  valuation  upon  considera- 
tion of  reduced  charges  for  carriage  of  goods, 
when  such  agreed  valuation  is  disproportionate 
to  the  real  value  of  the  goods,  though  the  con- 
tents of  the  package  or  its  real  value  be  not  dis- 
closed to  the  carrier. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  0,  Carriers,  §§  663,  664.] 

2.  Contracts  —  Validity  —  What  Law  Gov- 
erns. 

A  contract,  as  to  its  nature,  obligation,  and 
validity,  is  governed  by  the  law  of  the  state 
where  made,  unless  it  is  to  be  performed  in  an- 
other state,  in  which  case  it  will  be  governed  by 
the  law  of  the  place  of  performance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  f  §  455,  456,  458.] 
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3.  Carriers— Contracts  or  Carriage— Con- 
struction—Place  of  Performance. 

Where  a  shipper  contracted  in  New  York 
with  a  carrier  to  ship  goods  and  deliver  them  at 
Birmingham,  Ala.,  the  contract  so  far  as  deliv- 
ery was  involved,  was  to  be  wholly  performed  in 
Alabama,  and  the  carrier's  liability  for  failure 
to  deliver  depended  upon  the  law  of  that  state. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  Clara  D.  Gibbs  against  the  South- 
ern Express  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

In  view  of  the  decision  It  Is  deemed  ad- 
visable to  set  out  the  second  plea,  which  is 
as  follows:  "For  further  answer  the  defend- 
ant says  that  that  alleged  shipment  was 
made  by  plaintiff's  agents  In  two  cases  under 
a  contract  or  a  bill  of  lading,  partly  printed 
and  partly  written,  under  which  the  Adams 
Express  Company  agreed  to  carry  the  goods 
upon  the  terms  and  conditions  therein  set 
forth,  to  which  the  shipper  agreed,  and  as 
evidence  thereof  accepted  the  said  bill  of 
lading.  And  defendant  avers  that  among 
other  terms  and  conditions  set  forth  and  con- 
tained in  said  bill  of  lading  were  the  follow- 
ing: 'In  consideration  of  the  rate  charged 
for  carrying  said  property,  which  Is  regulated 
by  the  value  thereof,  and  Is  based  upon  a 
valuation  not  exceeding  $50  unless  a  greater 
value  is  declared,  the  shipper  agrees  that  the 
value  of  said  property  Is  not  more  than  $50 
unless  a  greater  value  Is  stated  therein,  and 
that  the  company  shall  not  be  liable  in  any 
event  for  more  than  the  value  so  stated,  nor 
for  more  than  $50  if  no  value  is  stated  there- 
in. The  terms  and  conditions  of  this  contract 
shall  apply  to  any  forwarding  or  return  of 
said  property,  and  shall  Inure  to  the  benefit 
of  every  carrier  to  whom  the  same  may  be 
Intrusted  to  complete  the  transportation.' 
And  defendant  avers  that  when  It  received 
said  goods  from  the  Adams  Express  Company 
under  Its  contract  it  became  entitled  to  all 
the  beneht  of  the  terms  and  conditions  of 
said  bill  of  lading.  And  defendant  avers 
that  the  said  shipment  was  made  and  said 
contract  executed  in  the  city  and  state  of 
New  York,  by  the  agent  of  the  plaintiff,  and, 
though  said  agent  was  asked  the  value  of 
the  goods  at  the  time  of  the  shipment  no 
value  was  given,  but  in  said  bill  of  lading 
was  written  or  stamped  'Value  asked  and 
not  given.'  And  defendant  avers  that  neither 
the  Adams  Express  Company  nor  this  de- 
fendant knew  or  had  notice  or  knowledge  of 
the  contents  or  value  of  said  package,  and 
the  rate  charged  for  the  transportation  of 
said  package  was  under  the  terms  of  said 
bill  of  lading  based  and  fixed  upon  a  valua- 
tion not  exceeding  $50,  and  if  the  value  of 
said  goods  had  been  disclosed  the  rate  would 
have  been  higher.  And  defendant  avers  that 
said  contract  was  made  and  accepted  In  the 
city  and  state  of  New  York  as  aforesaid,  and 
under  the  laws  of  the  state  of  New  York  the 
Adams  Express  Company  could  lawfully  limit 
the  liability  of  itself  and  this  defendant  to 
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the  sum  of  $50  In  case  of  the  loss  of  said 
goods,  as  provided  In  said  contract  or  bill  of 
lading.  And  defendant  avers  that  at  and 
before  the  bringing  of  this  suit  It  tendered  to 
the  plaintiff  the  sum  of  $50  lawful  money, 
which  plaintiff  refused  to  accept,  and  it  now 
brings  said  sum  of  $50,  with  the  costs  ac- 
crued to  this  date,  into  court,  and  pleads 
said  tender  in  discharge  of  its  liability  un- 
der said  contract" 

London  &  London,  for  appellant.  John 
H.  Miller  and  A.  Leo  Oberdorfer,  for  appellee. 

TYSON,  C.  J.  This  action  is  to  recover 
damages  for  the  breach  of  a  contract  The 
breach  alleged  and  relied  on  for  recovery  is 
the  defendant's  failure  to  deliver  to  plain- 
tiff at  Birmingham,  in  this  state,  certain 
goods,  which  it  contracted  to  deliver  as  a 
common  carrier  for  a  reward.  The  value  of 
the  goods  was  alleged  to  be  $800.  Special 
pleas  2  and  3,  to  Which  a  demurrer  was  sus- 
tained, do  not  deny  the  contract  to  deliver  or 
its  breach  as  alleged,  but  seek  simply  to  con- 
fine the  amount  of  plaintiffs  recovery  to  the 
sum  of  $50,  which  it  is  alleged  in  these  pleas 
was  the  agreed  value  of  the  goods  when  ac- 
cepted for  shipment  by  the  Adams  Express 
Company  in  the  city  of  New  York,  and  that 
such  a  stipulation  is  valid  under  the  laws  of 
New  York.  It  is  not  averred  in  either  of 
them  where  the  contract  for  the  acceptance 
and  delivery  of  the  goods  was  made  with 
this  defendant  For  aught  appearing,  the 
contract  with  defendant  was  entered  Into  in 
some  state  other  than  New  York,  and  where 
the  same  rule  prevails  with  respect  to  the 
Invalidity  of  such  a  contract  as  does  in  this 
state.  Southern  Express  Co.  v.  Owens,  146 
Ala.  413,  418,  41  South.  752,  8  L.  R.  A.  (N.  S.) 
369.  That  rule  is  that  it  is  violative  of  pub- 
lic policy  for  a  carrier,  as  a  paid  bailee,  to 
limit  the  extent  of  its  liability  for  the  neg- 
ligence of  Itself  or  its  agents  or  servants  by 
an  agreed  valuation  upon  consideration  of 
reduced  charges  for  carriage  of  goods,  when 
such  agreed  valuation  is  disproportionate  to 
the  real  value  of  the  goods,  although  the  con- 
tents of  the  package  or  its  real  value  are  not 
disclosed  to  the  carrier.  Southern  Express 
Co.  v.  Jones,  132  Ala.  437,  31  South.  501; 
Southern  Express  Co.  v.  Owens,  supra,  and 
cases  there  cited.  It  may  be  that  we  could 
rest  our  decision  of  the  insufficiency  of  these 
pleas  upon  this  point  but  we  do  not  care  to 
do  so. 

The  insistence  Is  that  as  the  stipulation 
limiting  defendant's  liability  to  $50  is  valid 
under  the  laws  of  New  York,  where  made, 
it  should  be  enforced  by  the  courts  of  this 
state,  notwithstanding  it  is  in  violation  of 
the  public  policy  of  this  state  as  declared 
by  our  decisions.  Whether  this  court  is  com- 
mitted by  former  decision  to  the  proposition 
asserted  is  not  necessary,  under  the  view  we 
take  of  this  case,  to  be  here  determined.  The 
rule  seems  to  be  universal  that  a  contract,  as 
to  its  nature,  obligation,  and  validity.  Is  to 


be  governed  by  the  law  of  the  state  where 
made,  unless  It  is  to  be  performed  in  another 
state.  As  said  by  Mr.  Justice  Story,  and  ap- 
proved by  this  court  in  Hanrick  v.  Andrews, 
9  Port  26 :  "When  the  contract  la  expressly 
or  tacitly  to  be  performed  in  any  other  place, 
there  the  general  rule  Is  In  conformity  to  the 
presumed  intention  of  the  parties — that  the 
contract  as  to  its  validity,  nature,  obliga- 
tion, and  Interpretation,  is  to  be  governed  by 
the  law  of  the  place  of  performance.''  See, 
also,  1  Brlckell's  Dig.  p.  252,  §§  19,  20,  21. 
22;  3  Brlckell's  Dig.  p.  125,  §  18;  Clark  on 
Contracts,  p.  607.  According  to  the  com- 
plaint the  defendant  contracted  to  deliver  the 
goods  in  this  state  The  place  of  perform- 
ance was  Birmingham,  in  this  state  The  de- 
livery could  have  been  made  nowhere  else, 
and  therefore  the  contract  so  far  as  delivery 
was  involved,  was  to  be  wholly  performed  In 
this  state.  Transporting  the  property  out  of 
the  state  of  New  York  and  through  other 
states  did  not  constitute  performance.  "That 
was  merely  a  means  of  enabling  the  compa- 
ny to  perform  by  delivery  of  the  property  at 
its  destination."  Pittsburg  Ry.  Co.  v.  Sbep- 
pard,  56  Ohio  St  68,  46  N.  E.  61,  60  Am.  St 
Rep.  732. 

In  Curtis  v.  Del.,  Lack.  &  Western  R.  R. 
Co.,  74  N.  Y.  116,  80  Am.  Rep.  271,  the  plain- 
tiff sought  to  recover  damages  for  the  loss  of 
his  baggage,  which  was  to  be  delivered  by 
the  defendant  carrier  in  New  York  City.  The 
contract  was  made  in  the  state  of  Pennsyl- 
vania, and  under  the  statute  of  that  state  the 
defendant's  liability  for  its  loss  was  limited 
to  $300.  The  court  said:  "The  baggage,  for 
which  recovery  was  had,  was  delivered  to  de- 
fendant at  Scranton,  In  the  state  of  Penn- 
sylvania, to  be  transported  to  and  delivered 
in  the  city  of  New  York.  The  first  question 
which  arises  on  this  appeal  is  whether  the 
statute  of  the  state  of  Pennsylvania  passed 
in  1867,  which  limits  and  defines  the  liability 
of  railroad  corporations  upon  contracts  enter- 
ed into  by  them  for  the  transmission  of  bag- 
gage, forms  a  part  of  the  contract  between 
the  plaintiff  and  the  defendant  and  should 
be  considered  as  determining  the  right  to  re- 
covery and  the  amount  of  the  recovery.  I 
think  that  the  statute  cited  has  no  applica- 
tion, and  that  the  rights  of  the  parties  must 
be  determined  In  accordance  with  the  laws  of 
the  state  of  New  York,  which  are  applicable 
to  such  contracts,  as  Is  manifest  by  referring 
to  the  principles  which  govern  contracts  of 
this  description.  One  of  the  rules  applicable 
to  the  subject  is  that  the  lex  loci  contractus 
Is  to  govern,  unless  It  appears  upon  the  face 
of  the  contract  that  it  was  to  be  performed 
in  some  other  place,  or  made  with  reference 
to  the  laws  of  some  other  place,  and  then  the 
rule  of  interpretation  is  governed  by  the  law 
of  the  place.  Dyke  v.  Erie  Railway  Co.,  4fr 
N.  Y.  113,  6  Am.  Rep.  43;  SherrUl  v.  Hop- 
kins, 1  Cow.  (N.  Y.)  103.  The  place  of  deliv- 
ery was  a  material  and  important  part  of  the 
contract  and  until  such  delivery  the  same 
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was  not  completed  and  fulfilled.  Upon  a  fail- 
ure to  deliver  the  baggage  to  the  plaintiff  in 
the  city  of  New  York,  there  was  a  breach  of 
the  contract;  and,  as  the  final  place  of  per- 
formance was  in  that  city,  It  would  seem  to 
follow  that,  within  the  rule  laid  down,  the 
contract  was  to  be  governed,  at  least  so  far 
as  a  delivery  is  concerned,  by  the  laws  of 
New  York.  This  certainly  was  to  be  done  In 
a  different  place  from  where  the  contract 
was  made,  and  it  Is  a  reasonable  Inference 
that  It  was  in  the  contemplation  of  tbe  par- 
ties at  the  time,  and  tbat  it  was  entered  In- 
to with  reference  to  the  laws  of  the  place 
where  It  was  to  be  delivered.  So,  also,  when 
it  appears  that  the  place  of  performance  was 
different  from  the  place  of  making  the  con- 
tract, it  is  to  be  construed  according  to  the 
laws  of  the  place  where  It  is  to  be  perform- 
ed. Sherrlll  v.  Hopkins,  supra,  p.  108,  and 
authorities  there  cited;  Thompson  v.  Ketch- 
um,  8  Johns.  (N.  Y.)  189,  5  Am.  Dec.  332  ;  4 
Kent's  Com.  459.  The  place  of  final  per- 
formance of  the  contract  being  in  the  city  of 
New  York,  although  the  transportation  was 
mostly  through  other  states,  no  reason  exists 
why  a  failure  to  deliver  the  baggage  should 
not  be  controlled  by  the  laws  which  prevail 
at  the  place  of  delivery.  It  is  said  that  the 
contract  is  entire  and  indivisible,  and  we  are 
referred  to  some  cases  outside  of  this  state 
which,  it  is  claimed,  sustain  the  doctrine  that 
the  locality  where  the  contract  was  made,  in 
cases  of  this  character,  must  control.  None  of 
the  cases  cited  are  entirely  similar  to  the  one 
at  bar,  and  none  involve  the  precise  point 
now  considered.  But,  even  were  it  other- 
wise, they  are  not,  I  think,  controlling,  as  no 
reason  exists  why  a  contract  to  deliver  bag- 
gage should  not  be  governed  by  the  laws  of 
the  place  where  the  baggage  is  to  be  deliver- 
ed." In  Brown  v.  Camden  R.  R.,  83  Pa.  316, 
where  the  contract  was  made  with  the  rail- 
road company  In  Philadelphia,  Pa.,  to  trans- 
port the  plaintiff  and  his  baggage  from  that 
point  to  Atlantic  City,  N.  J.,  the  court  held 
that,  although  Its  performance  required  the 
transportation  of  plaintiff  and  his  baggage 
across  the  Delaware  river,  which  divided  the 
two  states,  its  validity  and  effect  was  to  be 
determined  by  the  law  of  New  Jersey,  and 
not  by  that  of  Pennsylvania.  The  court  dis- 
tinctly placed  its  holding  upon  the  point 
that,  as  the  delivery  of  the  baggage  was  to 
be  In  New  Jersey,  the  contract  was  to  be  per- 
formed wholly  in  that  state.  These  cases  are 
directly  in  point,  and  we  think  sound.  See, 
also,  1  Hutchinson  on  Carriers,  S§  202,  203. 

Southern  Ry.  Co.  v.  Harrison,  119  Ala.  539, 
24  South.  552.  43  L.  R.  A.  385,  72  Am.  St. 
Rep.  930,  seems  to  be  relied  upon  as  sup- 
porting the  proposition  that  the  stipulation 
relied  on  in  the  pleas  must  be  governed  as  to 
its  validity  by  the  New  York  law,  because 
made  there  and  the  performance  begun  there, 
and,  therefore,  conclusive  against  the  view 
that  the  contract  was  to  be  wholly  performed 
in  this  state.   Sufllce  it  to  say  no  such  point 


was  presented  in  that  case,  as  will  readily 
appear  by  an  examination  of  It.  It  is  true 
the  court  stated  the  rule  In  general  terms,  but 
expressly  said  it  had  no  application  to  the 
case.  It  Is  not  perceivable  how  that  case 
can  be  held  to  be  an  authority  upon  the 
question  here  presented.  It  follows,  there- 
fore, that  the  action  of  the  court  In  sustain- 
ing the  demurrer  to  the  pleas  under  consider- 
ation was  correct,  as  likewise  was  Its  ruling 
upon  the  demurrer  to  pleas  numbered  5  and  6. 
The  judgment  is  affirmed. 

DOWDELL,  ANDERSON,  and  McGLEL- 
LAN,  JJ.,  concur. 


CITY  OF  BESSEMER  v.  SMITH. 

(Supreme  Court  of  Alabama.    April  16,  1908.) 

Municipal  Cobpobations— Obdinances— Vio- 
lation—Appeal  by  Citt. 

The  city  of  Bessemer  has  no  statutory  au- 
thority to  appeal  from  judgments  in  favor  of 
defendants  charged  with  violation  of  its  ordi- 
nances. 

Appeal  from  City  Court  of  Bessemer ;  Wil- 
liam Jackson,  Judge. 

Proceeding  by  the  city  of  Bessemer  against 
Judge  Smith.  Judgment  for  defendant,  and 
plaintiff  appeals.  Dismissed. 

Ben  G.  Perry,  for  appellant  Pinkney 
Scott,  for  appellee. 

McCLELLAN,  J.  The  appeal  to  this  court 
is  attempted  to  be  taken  by  the  municipality 
of  Bessemer.  So  far  as  we  are  advised  that 
municipality  is  not  clothed  by  statute  with 
the  right  of  appeal  to  this  court  from  judg- 
ments in  favor  of  defendants  charged  with 
violations  of  Its  ordinances.  This  appeal  is 
therefore  dismissed.  Town  of  Brighton  v. 
Miles,  45  South.  160. 

Appeal  dismissed. 

TYSON,  a  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


STALLWORTH  et  al.  ▼.  BROWN  et  al. 

(Supreme  Court  of  Alabama.    April  21,  1908.) 

Appeal  —  Oboebs  Appealable  —  Certifica- 
tion of  Veboict  on  Bill  to  Quiet  Title. 
Where,  on  a  bill  under  Civ.  Code  1896,  H 
809-813,  to  quiet  title,  the  chancery  court  cer- 
tified issues  of  fact  to  the  circuit  court  for  jury 
trial  as  expressly  authorized  by  section  824,  the 
circuit  court's  order  certifying  the  verdict  to  the 
chancery  court  is  not  appealable  within  section 
426,  authorizing  appeals  from  final  judgments. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Suit  to  quiet  title  between  Garland  G.  Stall- 
worth  and  others  and  O.  H.  Brown  and  oth- 
ers. Issues  having  been  certified  by  the  chan- 
cery court  to  the  circuit  court  for  jury  trial, 
Stallworth  and  others  appeal  from  the  verdict 
and  from  an  order  of  the  circuit  court  certlfy- 
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lug  the  Yerdlct  to  the  chancery  court,  and  ap- 
pellees move  to  dismiss  the  appeal.  Appeal 
dismissed. 

Gregory  L  &  H.  T.  Smith,  for  appellants. 
Mcintosh  &  Ritch,  for  appellees. 

DENSON,  J.  This  case  originated  in  the 
chancery  court  of  Mobile  county,  on  a  bill 
filed  under  sections  809-813  of  the  Civil  Code 
of  1896  to  quiet  the  title  to  certain  lands  de- 
scribed in  the  bill  of  complRlnt.  Section  812, 
among  other  things,  provides  that  "upon  the 
application  of  either  party,  a  trial  by  Jury 
shall  be  directed  to  determine  the  Issues,  or 
any  specified  issue,  of  fact  presented  by  the 
pleadings;  and  the  court  is  bound  by  the  re- 
sult, but  may,  for  sufficient  reasons,  order  a 
new  trial  thereof."  Under  this  statute,  on 
application  made  In  the  chancery  court,  by 
the  complainants,  for  a  trial  by  Jury,  that 
court  certified  certain  Issues  of  fact  to  the 
circuit  court,  to  be  determined  In  that  court 
by  a  Jury.  Civ.  Code  1896,  §  824.  It  appears 
from  the  record  that  the  issues  certified  were 
tried  in  the  circuit  court  by  a  Jury,  and  that 
the  verdict  of  the  Jury  responded  to  each  of 
the  issues.  On  the  return  of  the  verdict  it 
was  entered  In  the  minutes  of  the  court,  and 
following  it  the  circuit  court  made  this  order : 
"It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  foregoing  verdict  of  the  Jury 
upon  said  issues  be  certified  to  the  chancery 
court  for  the  Thirteenth  district  of  the  South- 
western chancery  division  of  the  state  of  Ala- 
bama." From  the  verdict  and  this  order  (the 
certificate  of  the  clerk  shows)  this  appeal  is 
prosecuted,  and  the  record  fails  to  disclose 
that  any  other  order  was  made  by  the  circuit 
court  in  respect  to  the  verdict  of  the  jury  or 
to  the  Issues  certified  to  it  by  the  chancery 
court  The  appellees  have  appeared  and  en- 
tered a  motion  to  dismiss  the  appeal. 

In  resistance  of  this  motion  the  appellants 
argue  that  as  the  chancery  court  shall,  upon 
the  finding  of  the  Jury,  finally  adjudge  and  de- 
cree upon  the  rights  of  the  parties,  the  order 
of  the  circuit  court  constitutes  a  final  ad- 
judication between  the  parties,  which  may  be 
appealed  from.  Assuming  that  the  chancery 
court  had  the  power,  under  the  statute  (Civ. 
Code  1896,  5  812),  to  send  the  issues  to  the 
circuit  court  for  trial,  It  is  too  plain  for  argu- 
ment that  the  order  appealed  from  is  not  a 
final  Judgment  which,  under  section  426  of  the 
Civil  Code  of  1896,  will  support  an  appeal. 
The  order  does  not  purport  to  determine  any- 
thing. It  merely  orders  nnd  adjudges  that 
the  verdict  of  the  jury  upon  the  issues  be  cer- 
tified to  the  chancery  court.  There  is  no  pro- 
vision in  the  statute  for  an  appeal  from  such 
an  order;  and  certainly  it  cannot,  with  any 
a  how  of  reason,  be  contended  that  an  appeal 
may  be  based  on  the  verdict  of  a  jury.  Ap- 
peals being  creatures  of  statute  law,  and 
there  being  no  provision  in  our  statutes  for 
appeals  from  such  orders,  the  court  is  of  the 
opinion  that  the  motion  to  dismiss  the  appeal 


is  well  made  and  must  be  granted.  Let  judg- 
ment be  entered  dismissing  the  appeal  at  the 
cost  of  the  appellants. 
Appeal  dismissed. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, J  J.,  concur. 


ALABAMA  WESTERN  R.  CO.  v.  STATE 

ex  rel.  ATTORNEY  GENERAL 
(Supreme  Court  of  Alabama.    April  16,  1908.) 

Municipal  Corporations— Obstruction  ot 
Street— Bill  bt  State. 

The  state  may  maintain  a  bill  to  abate  an 
obstruction  of  a  city  street,  constituting  a  public 
nuisance,  and  the  city  alone  has  not  the  ex- 
clusive right  to  maintain  such  a  bill. 

Appeal  from  City  Court  of  Birmingham; 
H.  A  Sharpe,  Judge. 

Bill  by  the  state,  on  relation  of  the  Attor- 
ney General,  against  the  Alabama  Western 
Railroad  Company.  From  a  decree  over- 
ruling the  motion  to  dismiss  the  bill  for  want 
of  equity,  defendant  appeals.  Affirmed. 

Percy  &  Benners,  for  appellant  Alexan- 
der M.  Garber,  Brown  &  Murphree,  and 
Richard  H.  Fries,  for  appellee. 

DO  WD  ELL  J.  The  bill  in  this  case  is  fil- 
ed in  the  name  of  the  state,  on  the  relation 
of  the  Attorney  General.  The  purpose  of  the 
bill  is  to  abate  a  public  nuisance,  namely,  an 
obstruction  of  a  certain  public  street  in  the 
city  of  Birmingham.  The  case  was  heard 
below  on  a  motion  to  dismiss  the  bill  for 
want  of  equity,  upon  the  theory  that  the  state 
is  not  the  proper  party  to  file  a  bill  for  the 
abatement  of  a  public  nuisance,  where  such 
nuisance  is  in  a  public  street  in  a  city,  but 
that  such  duty  devolves  upon  the  municipal 
authorities.  The  court  below  overruled  the 
motion  to  dismiss  the  bill,  and  from  the  de 
cree  overruling  the  motion  this  appeal  Is 
prosecuted. 

The  Jurisdiction  of  a  court  of  chancery  to 
abate  a  nuisance  is  not  denied  by  the  re- 
spondent, appellant  here ;  but  it  Is  conceded. 
It  is  contended,  however,  that  the  city  alone 
has  the  right  to  maintain  a  bill  to  abate  a 
public  nuisance  in  its  streets,  and  cases  from 
other  jurisdictions  are  cited  In  support  of 
this  contention.  Whatever  may  be  the  deci- 
sions of  courts  of  other  jurisdictions,  this 
court,  we  think,  is  committed  to  a  different 
doctrine.  A  public  street  In  a  city  is  a  pub- 
lic highway,  and  its  uses  belong  to  the  pub- 
lic generally,  and  it  cannot  be  said  that  such 
uses  are  limited  to  the  municipality  or  to  its 
citizenship  alone.  Nor  Is  the  authority  and 
power  of  the  municipality  over  its  streets 
as  to  the  abatement  of  nuisances  exclusive. 
This  was  expressly  held  in  the  case  of  Hoole 
&  Poulln  v.  Attorney  General,  22  Ala.  190. 
It  may  be  that  such  authority  might  be  by 
legislative  grant  conferred  exclusively  upon 
the  municipality;  but  such  is  not  the  case 
here. 
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It  1b  contended,  however,  that  In  the  case 
of  Hoole  &  Paulin  v.  Attorney  General,  su- 
pra, the  question  as  to  who  was  the  proper 
party  to  maintain  the  bill  was  not  decided. 
The  question,  nevertheless,  was  argued  In 
brief  of  counsel,  and  the  court  held  that  the 
bill  had  equity,  though  the  case  was  decided 
on  its  merits  on  the  facts.  The  question  here 
is  on  the  equity  of  the  bill,  its  averments  be- 
ing confessed.  In  this  respect,  we  think  the 
case  of  Hoole  &  Paulln  v.  Attorney  General, 
supra,  is  undoubted  In  point  as  an  authority. 
There  might  be  a  case  in  which  the  munici- 
pality authorized  the  nuisance  complained  of, 
and  in  such  a  case  it  Is  hardly  to  be  supposed 
that  the  municipal  authorities  would  take 
action  to  abate  the  nuisance,  and,  If  the  doc- 
trine contended  for  by  appellant  be  upheld, 
the  wrong  to  the  general  public  would  be 
without  redress.  There  are  a  number  of  our 
cases  that  might  be  cited  presuaslve  of  the 
view  we  have  expressed,  but  we  are  content- 
ed to  rely  upon  the  case  of  Hoole  &  Panlin, 
supra,  and  the  general  doctrine  of  equity 
jurisdiction  In  cases  of  public  nuisance  and 
the  right  of  the  state  to  take  action  for  the 
suppression  of  the  same. 

The  decree  appealed  from  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


WRIGHT  v.  STATE. 
(Supreme  Court  of  Alabama.   April  16,  1908.) 
Criminal  Law— Instructions— Province  of 

CotJBT  AND  JUBT. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant offered  evidence  in  addition  to  his  deni- 
al of  guilt  to  show  that  W.,  at  or  about  the 
time  the  supposed  fata]  shots  were  heard,  was 
near  the  place  where  the  body  was  later  found, 
to  rebut  the  state's  evidence  of  opportunity, 
from  proximity,  for  the  defendant  to  have  com- 
mitted the  alleged  crime,  a  statement  of  the 
court  that  he  would  charge  that  there  was  no 
evidence  that  W.  did  the  Killing  was  erroneous, 
as  invading  the  province  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1732-1748.] 

Appeal  from  Circuit  Court,  Clarke  County ; 
John  T.  Lackland,  Judge. 

Herman  Wright  was  convicted  of  murder, 
and  be  appeals.    Reversed  and  remanded. 

Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

McCLELLAN,  J.  The  reliance  of  the 
prosecution  for  a  conviction  of  this  defend- 
ant of  the  murder  of  Drlesback  was  circum- 
stantial evidence,  including  the  proximity 
of  the  defendant  to  the  scene  of  the  tragedy 
during  at  least  a  part  of  the  period  within 
which  the  deceased  was  killed,  and  certain 
tracks  leading  to  and  away  from  that  scene, 
and  also  the  possible  unfavorable  inference 
to  be  drawn  by  the  jury  from  false,  if  so 
found,  accounts  by  the  defendant  of  courses 


taken  by  him  on  the  day  the  deceased  lost  bis 
life.  In  response  to  this  the  defendant  In- 
troduced testimony,  in  addition  to  his  own 
denial  of  guilt,  tending  to  show  that  one 
Williams,  at  or  about  the  time  the  supposed 
fatal  gunshots  were  heard,  was  near  the 
place  where  the  body  was  later  found.  The 
evident  purpose  of  this  testimony  was  to  re- 
but the  state's  evidence  of  opportunity,  from 
proximity,  of  the  defendant  to  have  commit- 
ted the  alleged  crime,  as  well  as  bring  to  the 
consideration  of  the  jury  the  fact,  If  so,  that 
Williams  was  favorably  situated  to  have 
fired  the  fatal  shot  or  shots.  In  this  state 
of  the  case,  the  court,  in  the  presence  of  the 
Jury,  declared  that  he  would  charge  the  jury 
that  there  was  no  evidence  that  Williams 
did  the  killing.  This  was  an  invasion  of  the 
province  of  the  Jury,  and  was  error,  for 
which  the  judgment  Is  reversed,  and  the 
cause  is  remanded. 
Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur.  . 


WEST  v.  LOUISVILLE  &  N.  R.  CO. 

(Supreme  Court  of  Alabama.    April  16,  1908.) 

Easements— Private  Alley— Use. 

Where  an  abutting  property  owner  sued  to 
remove  an  obstruction  created  by  defendant  in  a 
private  alleyway,  in  which  complainant  jointly 
with  defendant  had  an  easement,  complainant's 

Furposes  in  regard  to  its  licensees  could  not  af- 
ect  its  right  to  the  unobstructed  use  of  every 
foot  of  the  alley  as  a  passageway. 

Appeal  from  City  Court  of  Montgomery; 
A  D.  Sayre,  Judge. 

Action  by  the  Louisville  &  Nashville  Rail- 
road Company  against  D.  P.  West.  Decree 
for  complainant,  and  defendant  appeals.  Af- 
firmed. 

A.  A.  Wiley  and  J.  M.  Chilton,  for  appellant. 
George  W.  Jones  and  S.  L.  Fields,  for  appel- 
lee. 

DOWDELL,  J.  When  this  case  was  here 
on  former  appeal  (West  v.  L  &  N.  R.  R.  Co., 
137  Ala.  568,  34  South.  852),  It  was  then  con- 
sidered on  the  demurrer  to  the  bill  and  mo- 
tion to  dismiss.  Since  the  remandment  of 
the  cause,  the  bill  has  been  amended  to  meet 
the  grounds  of  demurrer  that  were  held  by 
this  court  to  be  good.  As  amended  the  bill 
is  unobjectionable  to  the  demurrer.  The 
cause  proceeded  to  final  hearing  on  the  plead- 
ings and  proof,  and  from  the  final  decree  ren- 
dered the  present  appeal  Is  prosecuted. 

The  bill  as  amended  is  one  by  an  abutting 
property  owner  to  remove  an  obstruction 
created  by  the  defendant  In  a  private  alley- 
way, in  which  said  alleyway  the  complainant, 
Jointly  with  the  defendant,  has  an  easement ; 
or,  in  other  words,  it  is  a  bill  to  abate  and 
remove  a  private  nuisance.  We  think  the 
evidence  fully  sustains  the  bill,  and  we  con- 
cur in  the  holding  of  the  chancellor  that  the 
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complainant's  purposes  In  regard  to  its  li- 
censees cannot  stand  in  the  way  of  the  com- 
plainant's right  to  the  unobstructed  use  as 
a  passageway  to  every  foot  of  the  alley.  The 
decree  of  the  court  below  will  be  affirmed. 
Affirmed. 

TYSON,  C  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 


PERRY  v.  STATE. 
(Supreme  Court  of  Alabama.    April  22,  1908.) 

1.  Chimin  at  Law— Corpus  Delicti—  Pboof. 

While  the  burden  is  on  the  state  to  prove 
the  corpus  delicti,  it  may  be  established  by  cir- 
cumstantial evidence  sufficient  to  afford  an  in- 
ference that  a  crime  has  been  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  1269.] 

2.  Larceny— Evidence. 

Where,  in  a  prosecution  for  larceny  from  a 
freight  car,  witness  testified  that  he  compared 
the  contents  of  the  car  with  the  waybill  purport- 
ing to  be  a  statement  of  the  original  contents  of 
the  car,  but  there  was  no  proof  that  the  waybill 
contained  a  list  of  the  goods  that  were  placed  in 
the  car  at  the  place  of  shipment,  nor  even  that 
a  bill  of  lading  had  ever  been  signed  by  any  one, 
it  was  error  to  allow  the  witness  to  testify  that 
he  had  checked  the  goods  in  the  car  and  found 
them  "short"  by  comparison  with  the  supposed 
waybill. 

3.  Same. 

In  a  prosecution  for  larceny  of  certain  cad- 
dies of  tobacco  from  a  freight  car,  evidence  that 
defendant,  while  coming  from  the  direction  of 
the  yard  where  the  car  was  on  the  night  of  the 
alleged  larceny,  had  in  his  hand  a  tobacco  box ; 
that  he  asked  if  any  one  had  seen  him,  and  told 
witness  not  to  say  anything  about  it  and  he 
would  give  her  a  dollar,  and  also  that  defendant 
was  seen  with  some  boxes  of  tobacco  on  the 
same  evening ;  and  that  he  placed  them  under  a 
house,  where  the  same  quantity  and  kind  of  to- 
bacco was  subsequently  found— was  admissible 
as  incriminating  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §  142.] 

Appeal  from  Circuit  Court,  Dallas  County; 
B.  M.  Miller,  Judge. 

Morgan  Perry  was  convicted  of  larceny, 
and  he  appeals.   Reversed  and  remanded. 

H.  F.  Reese,  for  appellant  Alexander  M. 
Garber,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  appellant  was  indicted 
and  convicted,  on  the  charge  of  grand  lar- 
ceny, for  stealing  five  caddies  of  chewing 
tobacco  from  a  car  of  the  Southern  Railway 
Company.  The  transfer  clerk  of  said  rail- 
way company  testified  that,  when  he  examin- 
ed the  car,  the  seal  was  broken  and  there  was 
no  lock  on  the  door;  that  amongst  other 
freight  there  were  two  kinds  of  tobacco  In 
said  car,  to  wit  "Red  Jay"  and  "No.  10"  to- 
bacco; that  said  "Red  Jay"  was  nailed  to- 
gether, by  strips,  in  packages  of  five  boxes 
each.  The  witness  was  permitted,  against 
the  objection  of  the  defendant,  to  testify  that 
he  "checked  the  freight"  in  said  car,  and 
that  it  "checked  up  short"  to  the  amount  of 
five  boxes  of  "Red  Jay"  tobacco  and  some  of 


the  "No.  10."  The  witness  explained  that  by 
"checking  up"  he  meant  that  he  compared  the 
contents  of  the  car  with  a  waybill  purport- 
ing to  be  a  statement  of  the  original  contents 
of  said  car,  when  It  was  shipped  from  some 
point  In  North  Carolina;  that  said  waybill 
appeared  to  have  been  correctly  checked  at 
Atlanta,  but  he  had  no  knowledge  as  to 
whether  the  tobacco  was  actually  placed  on 
the  car  in  North  Carolina,  nor  whether  it  .was 
in  the  car  when  it  left  Atlanta,  but  merely 
took  the  waybill  as  it  came  to  him. 

While  It  is  true  that  the  burden  rests  upon 
the  state  to  prove  the  corpus  delicti,  and  un- 
less the  state  has  shown,  prima  fade,  that  a 
larceny  has  been  committed,  the  defendant  is 
not  put  upon  proof,  and  that  the  corpus  de- 
licti may  be  proved  by  circumstantial  evi- 
dence, and  if  the  evidence  adduced  affords  an 
inference  that  a  larceny  has  been  committed 
the  question  of  Its  sufficiency  is  for  the  Jury 
(Smith  v.  State,  133  Ala.  146,  150,  151,  31 
South.  806,  91  Am.  St  Rep.  21),  yet  the  cir- 
cumstances must  be  proven  by  legal  evidence. 
There  was  no  proof  that  the  waybill  con- 
tained a  list  of  the  goods  that  were  placed 
In  the  car  at  the  place  of  shipment  nor  even 
that  the  bill  of  lading  had  ever  been  signed  by 
any  one.  Hence  it  was  error  to  allow  the 
witness  to  testify  that  he  checked  the  goods 
in  the  car  and  found  them  "short"  by  com- 
parison with  the  supposed  bill  of  lading.  The 
facts  testified  to  by  the  witness  Emily  Hogan 
— that  the  defendant,  while  coming  from  the 
direction  of  the  "yard"  where  the  car  was  (on 
the  night  when  it  is  claimed  the  goods  were 
taken),  had  In  his  band  a  tobacco  box;  that 
he  asked  if  any  one  had  seen  him,  and  told 
witness  not  to  say  anything  about  it  and  he 
would  give  her  a  dollar— ace  material  cir- 
cumstances which  were  properly  allowed  to 
go  to  the  jury.  So,  likewise,  the  court  prop- 
erly admitted  the  testimony  of  Genie  Lane, 
Carrie  Griffin,  and  J.  B.  Blanton,  showing 
that  the  defendant  was  seen  with  some  boxes 
of  tobacco  on  the  evening  when  the  offense 
Is  claimed  to  have  been  committed,  that  he 
placed  them  under  Carrie  Griffin's  house,  and 
that  five  caddies  of  Red  Jay  tobacco,  nailed 
together  by  a  strip,  were  found  under  said 
house. 

The  judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  DEN- 
SON,  JJ.,  concur. 


STATE  v.  ALBRIGHT. 
(Supreme  Court  of  Alabama.    April  23,  19ftft.i 

1.  Justices  of  the  Peace— Nature  or  Of- 
fice. 

A  justice  of  the  peace  Is  a  public  officer. 

2.  Habeas  Corpus— Indictment  Pending. 

Cr.  Code  1896,  S  5153  (Cr.  Code  1907.  J 
7446),  provides  that  any  person,  being  disquali- 
fied by  law,  who  by  election  or  appointment  en- 
ters on  any  public  office,  must  on  conviction,  be 
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fined,  etc.  It  appeared  that  defendant  was  duly 
appointed  and  commissioned  as  a  justice  of  the 
peace  in  the  county  of  B.,  and  entered  on  the 
discharge  of  his  official  duties:  that  he  had  re-, 
moved  from  another  state,  with  the  intention  of 
becoming  a  citizen  of  Alabama,  and  was  residing 
in  B.  county  at  the  time  of  his  appointment,  be- 
ing a  resident,  but  not  a  qualified  voter,  and 
was  indicted  under  such  section.  Held,  that  the 
matter  relied  on  in  defense  was  for  the  determi- 
nation of  the  circuit  court  on  trial  under  the  in- 
dictment, and  that  habeas  corpus,  uued  out  im- 
mediately on  arrest  under  the  Indictment,  would 
not  lie  for  defendant's  discharge. 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty;  Samuel  B.  Browne,  Judge. 

Petition  by  P.  Y.  Albright  for  a  writ  of 
habeas  corpus.  From  an  order  granting  the 
writ  and  discharging  petitioner,  the  state  ap- 
peals.  Reversed  and  rendered. 

Alexander  M.  Garber,  Arty.  Gen.,  for  the 
State.   S.  C.  Jenkins,  for  appellee. 

HARALSON,  J.  The  defendant,  P.  Y.  Al- 
bright, was  Indicted  in  Baldwin  county,  un- 
der section  5153  of  the  Criminal  Code  of  1896 
(section  7446,  Cr%  Code  1907),  which  provides: 
"Any  person,  being  disqualified  by  law,  who, 
by  election  or  appointment,  enters  upon  any 
public  office,  must,  on  conviction,  be  fined  not 
less  than  one  hundred  dollars."  That  a  jus- 
tice of  the  peace  Is  a  public  officer  is  not,  and 
cannot  be,  denied 

The  case  was  tried  on  an  agreed  statement 
of  facts  by  which  It  appears,  that  defendant, 
on  the  5th  of  April,  1907,  was  duly  appointed 
and  commissioned  as  a  justice  of  the  peace 
for  precinct  8,  in  said  county  of  Baldwin, 
and  entered  on  the  discharge  of  his  offi- 
cial duties  as  such,  and  did  exercise  such 
duties ;  that  he  removed  from  another  state, 
with  the  intention  of  becoming  a  citizen 
of  this  state,  and  was  residing  in  Baldwin 
county  at  the  time  of  his  appointment  to  said 
office,  and  was  a  resident,  but  not  a  qualified 
voter  of  this  state  at  that  time.  He  was  ar- 
rested by  the  sheriff  under  said  indictment, 
and  immediately  sued  out  a  writ  of  habeas 
corpus  before  the  judge  of  the  circuit  court  of 
said  county,  and  on  the  trial  of  the  case  un- 
der said  writ,  he  was  discharged  by  the  Judge, 
to  reverse  which  order  the  state  appeals. 

The  mode  of  procedure  adopted  In  this  case 
is  not  the  proper  one  to  raise  the  question  of 
the  guilt  or  innocence  of  the  defendant  in  the 
Indictment — petitioner  in  this  case.  The  mat- 
ter here  sought  and  relied  upon  for  the  dis- 
charge of  the  petitioner,  is  clearly  for  the  de- 
termination of  the  circuit  court,  on  trial  un- 
der the  indictment  That  court  having  juris- 
diction of  the  offense  and  of  the  person, 
habeas  corpus  will  not  lie  for  the  discharge  of 
the  petitioner. 

The  order  appealed  from  Is  vacated;  and 
one  will  be  here  rendered,  dismissing  the  pe- 
tition. 

Reversed  and  rendered 

TYSON,  C.  J„  and  SIMPSON  and  DEN- 
SOX,  JJ.,  concur. 


HAYS  v.  STATE. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Witnesses  —  Cboss- Examination  or  Ac- 
cused. 

In  a  murder  trial,  where  the  evidence  show- 
ed that  decedent  came  to  the  door  of  a  house 
where  there  was  a  dance  and  called  his  brother 
outside,  and  that  accused  thereupon  got  his 
coat,  took  a  pistol  out  of  the  pocket,  put  it  un- 
der the  waistband  of  his  pants,  and  also  went 
out  of  the  house,  shortly  after  which  two  pis- 
tol shots  were  heard,  followed  by  a  gunshot,  and 
decedent  was  wounded,  the  question,  asked  ac- 
cused on  cross-examination,  "What  did  you  take 
that  pistol  there  for?"  was  properly  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  979-982.] 

2.  Criminal  Law  —  Appeal  —  Prejudicial 
Error— Instructions. 

In  a  murder  trial,  accused  could  not  com- 
plain of  a  charge  that,  to  authorize  acquittal  of 
a  charge  of  murder  on  the  ground  of  self-de- 
fense, accused  must  have  been  "reasonably" 
without  fault  in  bringing  on  the  difficulty  and 
must  not  have  been  disregardfui  of  the  conse- 
quences in  that  respect  of  any  wrongful  word  or 
act,  that  there  must  have  existed  at  the  time,  ei- 
ther really  or  so  apparently  as  to  lead  a  reason- 
able mind  to  the  belief  that  there  actually  ex- 
isted, a  present,  imperious,  impending  necessity 
to  inflict  the  injury  in  order  to  save  himself  from 
great  bodily  harm,  and  that  there  must  have 
been  no  other  reasonable  mode  of  escape  by  re- 
treat or  by  avoiding  the  combat  with  safety, 
since  it  stated  a  more  favorable  rule  than  the 
law  justified. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Criminal  Law,  §§  3154-3169.] 

3.  Criminal  Law  —  Evidence  —  Reasonable 
Doubt. 

A  mere  doubt  does  not  authorise  an  acquit- 
tal of  a  charge  of  murder,  but  the  doubt  must  be 
real  and  substantial. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1267,  1268.] 

4.  Same— Requested  Instructions. 

Requests  to  charge  on  facts  which  are  not 
in  issue  are  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1980-1985.] 

5.  Same— Misleading  Requests. 

Misleading  charges  are  properly  refused. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  IS  1961-1968.] 

6.  Same  —  Instructions  —  Invading  the 
Province  op  the  Jury. 

In  a  trial  for  murder  committed  with  a  pis- 
tol, a  request  to  charge  that  the  fact,  if  it  was 
a  fact,  that  accused  had  a  pistol,  would  not 
alone  authorize  the  jury  to  find  that  he  was  at 
fault  in  bringing  on  the  difficulty,  was  properly 
refused,  as  invading  the  province  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1732-1748.] 

7.  Same— Emphasizing  One  Feature  op  the 
Evidence. 

The  charge  was  properly  refused  as  improp- 
erly emphasizing  one  feature  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §f  1969-1973.] 

8.  Homicide  —  Selp-Defenbe  —  Misleading 
Instructions. 

In  a  murder  trial,  where  the  evidence  show- 
ed that  accused  armed  himself  with  a  pistol 
and  went  outside  the  house  where  decedent  was, 
a  request  to  charge  that  if  accused  was  walk- 
ing from  about  the  gate  towards  the  house,  and 
said  nothing  and  did  nothing  to  provoke  dece- 
dent then  and  there  to  attack  him,  then  accused 
was  free  from  fault  in  bringing  on  the  difficulty. 
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was  properly  refused  as  misleading,  since  ac- 
cused may  have  armed  himself  and  gone  outside 
for  the  purpose  of  bringing  on  the  difficulty,  and 
may  have  previously  said  or  done  something  to 
bring  it  on. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  |  619.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

Tom  Hays  was  charged  with  murder  In 
the  second  degree,  and  appeals  from  a  con- 
viction of  manslaughter  In  the  first  degree. 
Affirmed. 

Defendant  was  charged  and  tried  for  mur- 
der in  the  second  degree  for  killing  Caesar 
Bradford  by  shooting  him  with  a  pistol,  con- 
victed, and  sentenced  to  the  penitentiary 
for  six  years.  The  tendencies  of  the  evidence 
were  that  there  was  a  dance  at  the  house 
of  Jim  Frazer,  and  that  sometime  during 
the  night  Caesar  Bradford  came  to  the  door 
where  they  were  dancing  and  called  his 
brother,  Dud  Bradford,  out  of  the  house; 
that  after  Dud  went  out  the  defendant  got 
his  coat,  and  took  a  pistol  out  of  the  pocket, 
and  put  the  pistol  under  the  waistband  of  his 
pants,  and  also  went  out  of  the  house,  and  In 
a  few  minutes  two  pistol  shots  were  heard, 
followed  by  a  gunshot ;  that  Tom  Hays  fired 
the  shot  with  the  pistol,  and  that  Dud  Brad- 
ford fired  the  shotgun  after  the  pistol  had 
been  fired;  that  Caesar  fell,  and  that  Tom 
ran  off,  and  that  Caesar  died  from  the  ef- 
fect of  the  wounds  given.  The  evidence  for 
defendant  tended  to  show  that  the  defendant 
went  out  of  the  house  in  response  to  a  call 
to  persuade  some  one  else  to  return  to  the 
dance,  and  that  while  out  there  he  was  at- 
tacked by  Caesar  Bradford  with  a  stick. 

At  the  request  of  the  state  the  court  gave 
the  following  written  charges:  "(A)  The 
court  charges  the  jury  that,  before  the  jury 
can  acquit  the  defendant  on  the  grounds  of 
self-defense,  three  essential  elements  must 
concur:  (1)  The  defendant  must  be  reason- 
ably without  fault  in  bringing  on  the  diffi- 
culty and  must  not  be  disregardful  of  the 
consequences  in  this  respect  of  any  wrong- 
ful word  or  act ;  (2)  there  must  have  existed 
at  the  time,  either  really  or  so  apparently 
as  to  lead  a  reasonable  mind  to  the  belief 
that  there  actually  existed  a  present,  Imperi- 
ous, impending  necessity  to  shoot  In  order  to 
save  himself  from  great  bodily  harm ;  and 
(3)  there  must  have  been  no  other  reasonable 
mode  of  escape  by  retreat  or  by  avoiding  the 
combnt  with  safety.  (B)  Gentlemen  of  the 
jury.  It  is  not  a  mere  doubt  which  authorizes 
an  acquittal,  but  the  doubt  must  be  real  and 
substantial." 

The  following  charges  were  refused  to  the 
defendant:  "(1)  There  is  no  evidence  before 
the  jury  that  the  defendant  had  disturbed 
Caesar  Bradford's  wife  that  night"  "(3)  The 
fact,  if  it  be  a  fact,  that  the  defendant  had  a 
pistol,  does  not  alone  authorize  the  Jury  to 
find  that  he  was  at  fault  in  bringing  on  the 
difficulty.  (4)  If  the  defendant  was  walking 
from  about  the  gate  towards  the  house,  and 


said  nothing  and  did  nothing  to  provoke  the 
deceased  then  and  there  to  attack  him,  then 
the  defendant  was  free  from  fault  In  bringing 
on  the  difficulty." 

Alexander  M.  Garner,  Atty.  Gen.,  for  the 
State. 

SIMPSON,  J.  The  appellant  was  convict- 
ed of  manslaughter  in  the  first  degree.  There 
was  no  error  In  overruling  the  objection  of 
the  defendant  to  the  question  by  the  solicitor 
to  the  defendant,  on  cross-examination,  "What 
did  you  take  that  pistol  there  for?"  Hurst 
v.  State,  133  Ala.  96,  31  South.  933;  Eat- 
man  v.  State,  139  Ala.  68,  36  South.  16,  and 
cases  cited. 

There  was  no  error  in  giving  the  charges 
requested  by  the  state,  except  that  the  first 
was  too  favorable  to  the  defendant,  In  stat- 
ing that  he  must  be  "reasonably"  without 
fault  In  bringing  on  the  difficulty ,  and  of  this 
the  defendant  could  not  complain.  Jackson 
v.  State,  77  Ala.  18;  Crawford  v.  State,  112 
Ala.  1,  21  South.  214;  Talbert  v.  State,  121 
Ala.  33,  37,  25  South.  690. 

Charges  1  and  2,  requested  by  the  de- 
fendant, were  properly  refused,  for  the  rea- 
son that  the  facts  therein  referred  to  were 
not  in  Issue  in  this  case  and  the  charges  were 
misleading. 

Charge  3,  requested  by  the  defendant  was 
properly  refused,  as  being  Invasive  of  the 
province  of  the  jury  and  emphasising  too 
much  one  feature  of  the  evidence.  Austin 
v.  State,  145  Ala.  38,  40  South.  989. 

Charge  4,  requested  by  the  defendant,  was 
misleading,  and  was  properly  refused.  The 
defendant  may  have  armed  himself  with 
a  pistol,  gone  outside  the  house  for  the  pur- 
pose of  getting  up  the  difficulty,  and  may. 
In  fact,  have  previously  said  or  done  some- 
thing to  bring  on  the  difficulty,  and  yet  have 
been  walking  from  the  gate  towards  the 
bouse,  and  "said  nothing  or  did  nothing" 
"then  and  there"  to  provoke  the  attack,  in 
which  case  he  would  not  be  free  from  fault, 
and  would  be  willingly  entering  into  the  dif- 
ficulty. 

The  judgment  of  the  court  is  affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  AN. 
DERSON,  JJ.,  concur. 


DOE  ex  dem.  ALABAMA  STATE  LAND  CO. 

v.  McCULLOUGH  et  al. 
(Supreme  Court  of  Alabama.    April  16,  1908.) 

1.  Alteration  of  Instruments  —  Effect  — 
Land — Patent — Land  Conveyed. 

A  patent  does  not  convey  the  title  to  land, 
the  description  of  which  is  inserted  after  it*  is- 
suance and  delivery. 

2.  Aovebse  Possession  — Evidence  — Suffi- 
ciency. 

Evidence  held  insufficient  to  show  actual 
possession  of  land  supporting  a  claim  of  title  bj 
adverse  possession. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  1,  Adverse  Possession,  |  684.] 
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3.  Same— Acquisition  of  Titije— Possession 
— Necessity  job. 

Actual  and  continuous  possession  of  land  is 
essential  to  the  acquisition  of  title  thereto  by  ad- 
Terse  possession,  whether  with  or  without  col- 
or of  title. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession.  f|  65,  66,  77,  227.] 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

Ejectment  by  the  Alabama  State  Land 
Company  against  Richard  McCullough  and 
others;  defendants  McCullough  and  Mobb's 
plea  of  disclaimer  being  confessed.  From  a 
judgment  for  defendant  Hill,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

The  defendants  McCullough  and  Mobb  in- 
terposed a  plea  of  disclaimer,  which  was  con- 
fessed. The  defendant  Hill  disclaimed  as  to 
part  of  the  land  and  interposed  a  plea  of  not 
guilty  as  to  others.  It  was  admitted  that, 
unless  the  patent  from  the  government  to 
Emery  Sharp  covered  the  land  sued  for, 
plaintiff  succeeded  by  mesne  conveyances  to 
the  title  to  the  land  sued  for,  which  vested  in 
the  state  of  Alabama  nnder  the  acts  of  Con- 
gress granting  lands  to  the  state  in  aid  of  the 
construction  of  railroads.  The  bill  of  ex- 
ceptions does  not  disclose  what  alterations 
were  made  in  the  description  of  the  land  as 
conveyed  by  the  patent,  but  states  that  the 
plaintiff  objected  to  its  introduction  on  the 
ground  that  it  appeared  upon  its  face  that 
alterations  therein  had  been  made  in  the 
descriptions  of  the  land  covered  by  the  pat- 
ent.' It  was  shown  that  the  patent  was  found 
In  the  possession  of  one  Henderson,  deceased, 
at  the  time  of  his  death  in  the  year  1895, 
and  that  it  was  then  in  the  same  condition 
ss  at  present,  and  no  alteration  had  been 
made  since  then.  Upon  this  showing  the 
court  admitted  the  patent,  so  far  as  to  sub- 
mit to  the  jury  the  question  as  to  whether 
it  had  been  so  altered  as  to  change  the  de- 
scription. The  evidence  as  to  adverse  pos- 
session sufficiently  appears  In  the  opinion. 
The  plaintiff  requested  the  following  charge, 
which  was  refused:  "I  charge  you,  gentle- 
men of  the  Jury,  that  there  is  no  evidence 
of  adverse  possession  for  10  years  before 
the  commencement  of  this  suit." 

Howard  &  Hunt,  for  appellant.  Jos.  L. 
McConell,  for  appellee. 

ANDERSON,  J.  The  defendant  Hill  ad- 
mitted a  complete  chain  of  title  in  the  plain- 
tiff, unless  the  government  had  previously 
conveyed  the  land  under  the  patent  to  Emery 
Sharp.  The  bill  of  exceptions  shows  that 
said  patent  was  changed  so  as  to  Include  the 
land  in  controversy,  which  did  not  appear 
therein  when  issued.  If  the  patent  was  for 
other  land,  and  this  land  was  put  in  after 
its  issuance,  said  patent  could  not  operate 
to  convey  the  title  to  the  land  put  In  sub- 
sequent to  its  Issuance  and  delivery.  The 
plaintiff  having  shown  title  to  the  land,  the 
defendant  Hill  was  put  to  his  defense  of  ad- 


verse possession  in  order  to  defeat  the  plain- 
tiff's recovery. 

There  was  no  proof  of  adverse  possession 
for  10  years  before  the  suit  was  brought, 
and  the  trial  court  erred  In  not  giving  the 
written  charge  requested  by  the  plaintiff. 
The  only  proof  of  any  actual  and  continuous 
possession  was  that  of  the  Henderson  helrsr 
commencing  in  1897.  The  witness  McCul- 
lough testified  that  Henderson  was  in  pos- 
session of  the  land  prior  to  his  death  and 
cut  timber  therefrom  about  15  years  before 
his  death,  but  admitted  on  cross-examination 
that  he  bad  no  knowledge  of  any  possession 
by  Henderson,  and  only  knew  that  his  heirs 
took  possession  in  1897.  Nor  did  the  witness 
Scott  testify  as  to  any  actual  possession  of 
the  land  prior  to  1897  by  Henderson  or  any 
one  else.  It  may  have  been  known  for  years 
before  as  the  property  of  said  Henderson; 
but  the  witness  did  not  attempt  to  prove 
that  Henderson  was  ever  In  actual  posses- 
sion of  said  land,  or  any  part  of  same. 

It  was  Immaterial  whether  the  patent,  as 
changed,  operated  as  color  of  title  to  this 
land  or  not,  as  there  was  no  proof  that  any 
one  went  Into  actual  possession  of  any  part 
of  the  land  under  said  patent  10  years  be- 
fore the  suit  was  brought,  which  fact  was 
essential,  whether  with  or  without  color  of 
title,  to  defeat  plaintiff's  title.  The  trial 
court  could  have  well  given  the  general 
charge  for  the  plaintiff  under  the  proof  as 
disclosed  by  the  record. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON.  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


MITCHELL  v.  WRIGHT. 
(Supreme  Court  of  Alabama.  April  16,  1908.) 

1.  Tbusts  —  Constructive  Trust  —  Naked 
Promise  to  Buy  Land  for  Another. 

The  mere  promise  by  one  without  consid- 
eration to  purchase  land  for  another  is  not  a 
contract  out  of  which  a  court  of  equity  will 
raise  a  trust,  when  the  person  buys  the  land 
and  pays  for  it  with  his  own  money  and  takes 
the  deed  to  himself. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  47,  Trusts,  8  150.] 

2.  Specific  Performance— Complaint— Suf- 
ficiency. 

A  bill  alleged  that  complainant  employed 
respondent  to  purchase  a  certain  lot  and  house, 
and  that  subsequently  respondent  informed  him 
that  he  had  closed  the  deal,  taking  the  deed  in 
his  own  name,  and  that  he  was  ready  to  make  a 
deed  to  complainant  therefor,  whereupon  com- 
plainant paid  him  $6.10  In  merchandise  in  part 
payment  of  the  consideration  of  $65,  and  was 
by  respondent  placed  in  possession,  respondent 
agreeing  to  deed  him  the  property  and  he  agree- 
ing to  pay  the  balance  of  the  purchase  price 
during  the  following  week;  that  complainant 
has  demanded  a  deed,  proposing  to  pay  the  bal- 
ance of  the  purchase  price,  but  that  respondent 
has  refused  to  execute  the  deed  and  accept  the 
balance  of  the  purchase  price;  that  complain- 
ant ia  ready  and  willing  to  pay,  and  submits 
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himself  to  the  jurisdiction  of  the  court  as  to 
the  payment  of  the  purchase  price.  Held,  that 
the  bill  was  insufficient  as  a  bill  for  specific  per- 
formance of  the  contract,  as  it  failed  to  set  out 
its  terms  with  sufficient  particularity  and  clear- 
ness. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  44,  Specific  Performance,  §  367.] 

3.  Sake— Ten  deb. 

The  bill  failed  to  show  a  sufficient  tender 
of  the  purchase  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  §  367.] 

Appeal  from  Chancery  Court,  Cherokee 
County;  W.  W.  Whiteside,  Chancellor. 

Bill  by  W.  J.  Mitchell  against  G.  W. 
Wright  to  compel  the  execution  of  a  deed 
to  complainant.  Decree  for  respondent  on  de- 
murrer, and  complainant  appeals.  Affirmed. 

Bill  by  W.  J.  Mitchell  against  G.  W. 
Wright,  with  prayer  that  respondent  bring 
into  court  a  deed  from  Mrs.  Bloodworth  to 
him,  discovering  to  the  court  a  description 
of  said  property  as  shown  by  the  deed,  and 
for  a  decree  commanding  the  execution  by 
respondent  to  orator  of  a  deed  to  said  prop- 
erty as  described  in  the  deed  he  holds  there- 
to from  bis  alleged  grantor,  and  If  he  falls 
to  do  so  that  the  register  of  the  court  con- 
vey by  proper  deed  the  property  so  acquired 
by  respondent  to  the  complainant,  and  for 
such  damages,  etc.,  and  for  general  relief. 
The  case  made  by  the  bill  is  that  complain- 
ant employed  respondent  to  purchase  for 
him  from  one  Mrs.  Bloodworth  a  certain  lot 
and  house,  that  some  time  in  October  re- 
spondent Informed  complainant  that  he  had 
closed  the  trade  with  Mrs.  Bloodworth,  tak- 
ing the  deed  in  his  own  name,  and  that  he 
was  ready  to  make  a  deed  to  complainant 
therefor,  whereupon  complainant  paid  him 
the  sum  of  $6.10  in  merchandise  In  part  pay- 
ment of  the  consideration  of  $66,  and  was 
by  respondent  placed  In  possession  of  said 
property;  respondent  agreeing  to  make  a 
deed  conveying  property  to  orator,  and  ora- 
tor to  pay  the  balance  of  the  purchase  price 
the  following  week.  It  is  averred  that  orator 
has  all  along  been  ready,  willing,  and  able  to 
carry  out  his  part  of  the  contract,  and  is 
now  ready,  willing,  and  able  to  do  so,  and 
that  he  has  demanded  of  defendant  a  deed 
from  him  to  said  property,  proposing  to  pay 
the  balance  of  the  purchase  price,  but  that 
respondent  had  refused  to  execute  the  deed 
and  accept  the  balance  of  the  purchase  price ; 
that  respondent  brought  and  offered  him  $6.- 
10,  the  amount  he  had  advanced  on  the  pur- 
chase price,  proposing  to  recant  the  trade, 
but  orator  refused  to  recant  said  trade  and 
to  accept  said  money,  whereupon  respondent 
laid  that  amount  of  money  on  the  counter 
in  orator's  store  and  went  away,  and  said 
money  is  now  brought  into  court  in  the  iden- 
tical form  it  was  left  on  the  counter.  It  is 
further  averred  that  orator  is  ready  and 
willing  to  pay,  and  he  further  submits  him- 


self to  the  jurisdiction  of  the  court  as  to 
the  payment  of  the  purchase  price.  It  Is  fur- 
ther alleged  that  in  the  month  of  November, 
after  orator  had  been  put  in  possession  of 
the  property  by  respondent,  respondent  se- 
cured the  actual  possession  of  the  premises 
and  now  holds  them,  and  refuses  on  demand 
to  surrender  them  to  orator. 

Demurrers  were  filed:  (1)  For  that  the  bill 
fails  to  show  the  time  of  the  contract  of 
employment  under  which  respondent  was  to 
purchase.  (2)  It  fails  to  show  or  aver  what 
consideration  respondent  was  authorized  by 
complainant  to  pay  for  said  lot  (3)  The  bill 
fails  to  show  with  sufficient  certainty  what 
the  alleged  contract  of  purchase  was  between 
respondent'  and  complainant  with  respect  to 
said  lot,  and  what  were  the  terms  of  such 
contract  (4)  It  falls  to  show  what  consid- 
eration respondent  had  agreed  to  accept  for 
said  lot  or  that  respondent  had  agreed  to 
accept  any  consideration  from  complainant 
or  that  respondent  had  agreed  to  accept  any 
consideration  from  complainant  as  the  pur- 
chase price  of  said  lot  (6)  The  bill  falls  to 
allege  facts  showing  that  respondent  was  put 
in  possession.  (6)  The  bill  fails  to  show  a 
compliance  with  the  statute  of  frauds  in  ref- 
erence to  the  contract  From  a  decree  sus- 
taining these  demurrers  this  appeal  Is  prose- 
cuted. 

Bllbro,  Inzer  &  Stephens,  for  appellant 
Hugh  H.  White,  for  appellee. 

DOWDBLIa  J.  It  Is  not  certain  whether 
the  purpose  of  the  complainant's  bill  is  to 
establish  and  enforce  a  trust  or  for  the  specif- 
ic performance  of  a  contract  As  a  bill  for 
the  establishment  of  a  trust,  the  facts  aver- 
red are  wholly  insufficient  The  mere  prom- 
ise by  one,  without  more,  to  purchase  land 
for  another,  is  not  a  contract  out  of  which 
a  court  of  equity  will  raise  a  trust  when 
the  party  buys  the  land  and  pays  for  It 
with  his  own  money  and  takes  the  deed  to 
himself.  In  the  case  as  made  by  the  bill  the 
complainant  furnished  no  money  to  pay  for 
the  land,  nor,  Indeed,  even  a  consideration 
to  support  the  alleged  promise  made  by  the 
respondent  to  buy  the  land  in  question  for 
the  complainant  The  facts  averred  are  In- 
sufficient to  create  a  trust  relation. 

As  a  bill  for  the  specific  performance  of  a 
contract  it  is  defective  in  averment  It  fails 
to  set  out  with  sufficient  particularity  and 
clearness  the  terms  of  the  contract  More- 
over, the  bill  avers  that  the  respondent  was 
to  make  a  deed  to  the  complainant  upon  the 
payment  by  him  of  the  purchase  money, 
and  fails  to  show  a  sufficient  tender.  The 
chancellor  committed  no  error  in  sustaining 
the  demurrer  to  the  bill. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  J  J.,  concur. 
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ALABAMA  IRON  CO.  v.  SMITH. 
(Supreme  Court  of  Alabama.    April  16,  1008.) 

1.  Txial — Instruction — Affirmative  Charge 
as  to  separate  courts. 

It  is  not  error  to  refuse  requested  affirmative 
charges  as  to  different  counts  of  the  complaint, 
directing  the  jury,  if  they  believe  the  evidence, 
to  return  a  verdict  for  defendant  under  the 
count. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  i  380.] 

2.  Kvidencb — Compete  wot — Written  Orders 
Assigning  Wages. 

In  an  action  on  assignments  of  wages, 
where  plaintiff  testified  that  defendant's  super- 
intendent had  agreed  to  turn  over  to  him  the 
wages  of  defendant's  employe's,  if  plaintiff  would 
feed  them  and  procure  written  orders  from  the 
employes,  the  written  orders  procured  were 
properly  admitted  in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  I  1413.] 

3.  Same— Entries  in  Books  or  Account. 

In  an  action  on  assignments  of  wages,  evi- 
dence of  accounts  due  plaintiff  for  merchandise 
from  the  assignors  was  admissible,  where  the 
person  who  made  the  entry  testified  to  the  cor- 
rectness of  the  items  sold  by  him,  and  that  the 
other  items  were  charged  by  him  as  he  was  in- 
structed by  plaintiff,  who  sold  the  other  goods, 
and  plaintiff  testified  that  he  instructed  the  oth- 
er at  the  time  of  the  sale  to  charge  the  goods  as 
he  sold  them. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  Si  1628-16321 

4.  Sake— Best  and  Secondary  Evidence- 
Predicate. 

It  is  error  to  permit  secondary  evidence  of 
the  contents  of  defendant's  books  of  account  up- 
on a  mere  showing  of  notice  by  plaintiff  of  a 
motion  to  produce  the  original  books,  since,  in 
order  to  lay  a  predicate  for  secondary  evidence, 
there  must  not  only  be  a  demand,  but  a  refusal 
or  failure  to  produce. 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

Action  in  assumpsit  by  W.  A.  Smith  against 
the  Alabama  Iron  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

The  first  count  in  the  complaint  claims  the 
sum  certain  on  account  of  one  Tom  Sullivan, 
who  was  then  in  the  employ  of  defendant,  for 
wages,  and  who  executed  and  delivered  to 
plaintiff  an  order  assigning  to  plaintiff  all 
wages  then  due  or  to  become  due  from  defend- 
ant to  said  Sullivan  from  and  after  the  22d 
day  of  February,  1005,  and  until  said  Sulli- 
van should  bring  defendant  a  receipt  from 
plaintiff  showing  that  said  Sullivan's  account 
then  due  or  that  would  thereafter  become  due 
to  plaintiff  was  paid.  Plaintiff  avers  that  he 
gave  defendant  notice  of  said  order  on,  to 

wit,  February  27,  1005,  and  that  on  the  

day  of  ,  1005,  defendant  accepted  said 

order.  It  is  then  averred  that  the  sum  which 
Sullivan  owed  plaintiff  on  account  on  Febru- 
ary 27,  1005,  together  with  the  sum  which 
became  due  on  account  from  said  Sullivan  to 
plaintiff  from  and  after  the  said  27th  day 
of  February,  1005,  amounts  to  the  sum  of 
$8.55,  which  Is  still  due  and  unpaid  It  Is 
then  averred  that  after  said  date  defendant 
became  indebted  to  said  Sullivan  for  wages 


to  the  amount  of  $8.55,  or  other  great  sum. 
The  second  count  is  similar  to  the  first  The 
third  count  Is  similar  to  the  first,  except  It 
counts  on  the  indebtedness  and  order  from 
one  Woodward,  as  does  the  fourth.  The  fifth 
and  sixth  counts  are  similar  to  the  first  and 
second,  except  the  count  and  order  is  claimed 
to  be  due  from  one  Milton  and  varies  in 
amount  from  the  others.  The  seventh  count 
is  the  common  count  for  goods,  wares,  and 
merchandise  furnished  defendant  by  plaintiff. 
Count  8  is  as  follows:  "Plaintiff  claims  of 
defendant  the  sum  of  $108.62,  for  this:  That 
on  a  certain  date,  to  wit,  the  27th  day  of  Feb- 
ruary, 1005,  each  one  of  the  following  em- 
ployes, to  wit,  Tom  Sullivan,  Walt  Woodward, 
Arnold  Milton,  and  Frank  Coleman,  who 
were  then  in  the  employ  of  defendant  for 
wages,  executed  and  delivered  to  plaintiff  an 
order  assigning  to  plaintiff  all  wages  then 
due  or  to  become  due  from  defendant  to  said 
employes  from  and  after  the  27th  day  of  Feb- 
ruary, 1006,  and  until  said  employes  would 
bring  defendant  a  receipt  from  plaintiff  show- 
ing that  said  employes'  accounts  then  due  or 
that  would  thereafter  become  due  to  plaintiff 
were  paid.  Plaintiff  avers  that  he  gave  de- 
fendant notice  of  each  of  said  orders  on,  to 
wit,  the  27th  day  of  February,  1005,  and  that 
on  said  day  defendant  agreed  to  pay  plaintiff 
whatever  sum  of  money  was  then  due  or 
might  become  due  thereafter  by  defendant  to 
each  of  said  employes;  and  plaintiff  avers 
that  the  sum  which  said  employes  owed  plain- 
tiff on  account  on  said  February  27,  1005,  to- 
gether with  the  sum  which  became  due  on 
account  from  said  employes  to  plaintiff  from 
and  after  said  date,  amounts  to  the  sum  of 
$108.62,  which  is  still  due  and  unpaid  Plain- 
tiff avers  that  defendant,  after  said  date,  be- 
came indebted  to  said  employe  for  wages  in 
the  said  sum  of  $108.62  or  other  great  sums." 
Count  0:  "Plaintiff  claims  of  defendant  the 
sum  of  $108.62,  for  this:  That  on  a  certain 
date,  to  wit,  February  27,  1005,  each  one  of 
the  following  employes  [naming  those  named 
in  count  8],  who  was  then  in  the  employ  of 
defendant  for  wages,  consented  and  agreed 
with  plaintiff  that  plaintiff  should  have  and 
receive  all  wages  then  due  or  to  become  due 
from  defendant  to  said  employes  from  and 
after  said  date,  and  until  each  of  said  em- 
ployes should  bring  defendant  a  receipt  from 
plaintiff  showing  that  said  employe's  account 
was  then  due,  or  that  might  thereafter  be- 
come due  to  plaintiff  was  paid.  Plaintiff 
avers  that  on  said  date  he  gave  defendant  due 
notice  of  sold  consent  and  agreement  of  each 
of  said  employes  with  plaintiff,  and  that  on 
said  date  defendant  agreed  to  pay  plaintiff 
whatever  sum  was  then  due  or  might  there- 
after become  due  to  each  of  said  employes  by 
defendant"  Then  follows  the  concluding  aver- 
ment as  it  appears  in  count  8. 

The  evidence  for  plaintiff  tended  to  show 
that  plaintiff  had  a  conversation  with  one 
Wade  Allen,  who  had  general  charge  of  the 
affairs  of  defendant's  company  and  was  its 
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superintendent  in  February,  1905,  In  refer- 
ence to  orders  for  certain  bands  who  were 
working  for  defendant,  in  which  conversation 
plaintiff  told  Allen  tbat  he  wished  Allen  to 
turn  over  to  him  the  wages  of  the  hands, 
and  Allen  replied  that  he  would  do  so  if 
plaintiff  would  feed  them.  Plaintiff  told  Al- 
len he  would  feed  them,  provided  they  work- 
ed. Allen  said  that  he  would  not  turn  over 
the  wages  of  any  employe  unless  plaintiff 
had  a  written  order,  and  told  plaintiff  to  get 
the  orders  and  give  them  to  Mr.  Bomar,  the 
timekeeper  and  check  clerk.  Plaintiff  had 
another  conversation  about  it  after  the  orders 
had  been  given,  and  in  that  conversation  told 
Allen  that  he  heard  that  Bomar  had  been 
paying  the  checks  of  the  hands  who  had  given 
orders  for  80  cents  on  the  dollar,  and  Allen 
said  he  would  stop  it  The  parties  mentioned 
in  the  complaint  as  having  given  orders  were 
the  hands  referred  to.  It  was  shown  that 
they  all  owed  accounts  for  merchandise,  and 
the  orders  given  to  plaintiff  were  Introduced 
in  evidence.  The  other  facts  appear  suffi- 
ciently in  the  opinion. 

The  form  of  the  charges  requested  by  the 
defendant  as  to  the  various  counts  is  as  fol- 
lows: "The  court  charges  the  Jury  that  if 
you  believe  the  evidence  your  verdict  should 
be  for  the  defendant  under  the  first  count 
of  the  complaint"  A  charge  in  this  form 
was  requested  as  to  each  count  and  the  af- 
firmative charge  was  requested  as  to  the  en- 
tire complaint. 

Knox,  Acker  &  Blackmon,  for  appellant. 
H.  H.  White  and  H.  M.  Reld,  for  appellee. 

ANDERSON,  J.  Clearly  the  proof  did  not 
support  those  counts  grounded  upon  an  ac- 
ceptance by  the  defendant  of  the  orders ;  but 
there  was  proof  in  support  of  counts  8  and  9, 
and  which  was  sufficient  to  prevent  the  gen- 
eral charge  as  to  the  entire  complaint  Nor 
will  the  trial  court  be  put  in  error  for  refus- 
ing the  affirmative  charge  as  to  certain  counts 
in  the  form  in  which  they  were  asked  In  the 
case  at  bar.  Goldstein  v.  Leake,  138  Ala. 
573,  36  South.  458. 

The  trial  court  did  not  err  in  permitting 
the  introduction  of  the  orders.  The  plaintiff 
testified  that  Allen  agreed  to  turn  over  to 
him  the  wages  of  the  hands  If  he  would  feed 
them,  and  provided,  further,  that  he  got 
written  orders  from  the  hands.  It  was,  there- 
fore, proper  for  the  plaintiff  to  show  said 
written  orders. 

The  trial  court  did  not  err  in  permitting  the 
accounts  due  plaintiff  In  evidence.  It  is  true 
Jones,  who  made  the  entry,  could  testify  on- 
ly to  the  correctness  of  the  items  sold  by  him ; 
but  he  testified  that  the  others  were  charged 
as  he  was  instructed  by  the  plaintiff,  who 
sold  the  other  goods.  The  plaintiff  testified 
that  he  Instructed  Jones  at  the  time  of  the 
sale  to  charge  the  goods  as  he  sold  them. 
Taking  the  evidence  of  both  witnesses  In  con- 
nection, there  was  proof  of  the  correctness  of 
the  accounts  as  introduced. 


We  think  the  trial  court  erred  in  permit- 
ting the  witness  Jones  to  testify  as  to  the 
contents  of  the  defendant's  books.  It  is  true 
the  plaintiff  gave  notice  of  a  motion  to  pro- 
duce, and  for  aught  we  know  the  books  were 
in  court,  or  would  have  been  upon  demand. 
In  order  to  lay  a  predicate  for  secondary  evi- 
dence, there  must  not  only  be  a  demand,  but 
a  refusal  or  failure  to  produce.  This  evi- 
dence was  objected  to,  because  no  predicate 
was  shown,  and  the  trial  court  erred  in  ad- 
mitting same  until  the  proper  predicate  was 
established  for  the  introduction  of  secondary 
evidence. 

The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  is  remanded. 
Reversed  and  remanded. 

TYSON,  C.  J.,  and.  DOWDELL  and  Mo 
CLELLAN,  JJ.,  concur. 


KETCHUM  v.  FAIRCLOTH-SEGREST  CO. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Infants— Removal  of  Disabilities— Pro- 
cedure—Decree. 

Under  Civ.  Code  1896.  I  833,  providing 
that  if  the  court  is  satisfied  that  it  will  be  to 
the  interest  of  a  minor  to  be  relieved  from  dis- 
abilities, it  shall  thereupon  decree  accordingly, 
and  such  decree  shall  have  the  effect  of  investing 
the  minor  with  the  right  generally  to  do  all  acts 
which  such  minor  could  lawfully  do  if  21  years 
of  age,  etc.,  a  decree  declaring  that  the  minor 
is  authorized  to  sue  and  be  sued,  contract  and 
be  contracted  with,  etc.,  following  the  words  of 
the  statute,  is  sufficient  and  it  is  not  necessary 
that  it  specifically  decree  that  the  minor  is  re- 
lieved of  the  disabilities  of  nonage. 

2.  Same. 

Civ.  Code  1896,  f  835,  provide*  that  every 
minor  relieved  of  the  disabilities  of  nonage  must 
file  a  certified  copy  of  the  decree,  etc  This  sec- 
tion, as  it  stood  in  the  Civil  Code  of  1886  (sec- 
tion 2363),  provided  that  the  decree  should  not 
have  effect  until  filed  in  the  office  of  the  pro- 
bate judge.  This  clause  was  dropped  from  the 
section  as  it  was  carried  forward  in  the  present 
Code.  Held,  that  a  minor  is  relieved  of  his  dis- 
abilities on  rendition  of  the  decree,  though  the 
same  has  not  been  filed  in  the  office  of  the  pro- 
bate judge. 

3.  Same— Actions— Evidence. 

In  detinue  for  personal  property  covered  by 
mortgages  executed  oy  defendant  while  a  minor, 
the  certified  transcript  of  the  proceedings  in  the 
chancery  court  to  relieve  defendant  of  the  dis- 
abilities of  nonage  was  admissible. 

Appeal  from  Circuit  Court  Geneva  Coun- 
ty;  H.  A.  Pearce,  Judge. 

Action  by  the  Faircloth-Segrest  Company 
against  S.  C.  Ketchum.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

C.  D.  Carmlchael,  for  appellant    W.  0. 
Mulkey,  for  appellee. 

SIMPSON,  J.  This  action  Is  detinue,  | 
brought  by  the  appellee  against  the  appellant, 
for  certain  personal  property  which  was  cov- 
ered by  certain  mortgages  executed  by  the 
defendant  and  owned  by  the  plaintiff.  The 
defendant  was  under  the  age  of  21  years,  but 
over  the  age  of  18,  when  said  mortgages  were 
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rxpouted.  The  plea  was  the  general  Issue, 
but  the  defendant  Introduced  proof  of  his  age, 
and  the  plaintiff  Introduced  the  petition  in 
the  chancery  court  to  relieve  the  defendant 
of  the  disabilities  of  nonage,  together  with  the 
proceedings  thereon,  Including  the  decree. 

The  only  points  argued  by  the  appellant 
are :  First,  that  the  decree  is  void,  because, 
Instead  of  decreeing  that  the  minor  is  reliev- 
ed of  the  disabilities  of  nonage,  it  decrees 
"that  petitioner  is  entitled  to  relief,  and  said 
minor,  S.  C.  Ketchum,  is  authorized  to  sue 
and  be  sued,  contract  and  be  contracted  with, 
buy  and  sell  and  convey  real  estate,  and  gen- 
erally do  and  perform  all  acts  which  said 
minor  could  lawfully  do  and  perform,  if  he 
were  21  years  of  age";  and,  second,  that  It 
is  void  because  it  has  never  been  filed  in  the 
office  of  the  probate  judge. 

As  to  the  first,  the  statute  does  not  pre- 
scribe the  form  of  the  decree,  but  merely  pro- 
rides  that,  If  "the  court  shall  be  satisfied  that 
it  will  be  to  the  Interest  of  such  minor  to  be 
relieved  from  the  disabilities,  the  court  shall 
thereupon  decree  accordingly,  and  such  decree 
shall  have  the  effect  of  Investing  such  minor 
with  the  right  to  sue  and  be  sued,  contract 
and  be  contracted  with,  to  buy,  sell  and  con- 
vey ren!  estate,  and,  generally,  to  do  and  per- 
form all  acts  which  such  minor  could  lawfully 
do  If  21  years  of  age,"  unless  the  court  chooses 
to  limit  It.  Civ.  Code  1896,  §  833.  If  the 
decree  had  merely  been  that  said  minor  is 
relieved  of  the  disabilities  of  nonage,  the  ef- 
fect of  it  would  have  been  to  confer  the  iden- 
tical privileges  which  the  decree  specifically 
confers.  It  Is  an  axiom  in  mathematics — and 
there  Is  no  reason  why  it  Is  not  true  in  law — 
that  "things  which  are  equal  to  the  same 
thing  are  equal  to  each  other."  We  hold  this 
decree  to  be  valid. 

As  to  the  second  point,  the  statute  pro- 
vides that  "every  minor,  relieved  of  the  disa- 
bilities of  nonage  *  *  *  must  file  a  cer- 
tified copy  of  the  decree,"  etc.  Civ.  Code 
1896,  §  835.  The  statute  does  not  provide 
that  the  decree  shall  not  go  into  effect  until 
the  copy  Is  filed,  but,  on  the  contrary,  it  is 
the  "minor  relieved  of  the  disabilities"  who 
files  it.  In  other  words,  It  is  not  until  he  is 
relieved  of  the  disabilities  by  the  decree  that 
he  can  file  it  Whenever  the  decree  is  ren- 
dered he  is  relieved.  This  construction  Is 
further  strengthened  by  the  fact  that  the  sec- 
tion, as  it  stood  in  the  Civil  Code  of  1886  (sec- 
tion 2363),  provided  that  the  decree  should 
not  have  effect  until  it  was  filed  In  the  office 
of  the  probate  judge,  and  that  clause  was 
dropped  from  the  section  as  it  was  carried 
forward  into  the  present  Code. 

There  was  no  error  in  the  action  of  the 
court  in  admitting  the  certified  transcript  of 
the  proceeding  in  the  chancery  court,  nor  in 
giving  the  general  charge  for  the  plaintiff. 
The  Judgment  of  the  court  is  affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  DEN- 
SL>N,  J concur. 


MERRILL  v.  WORTHINGTON. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Assumpsit,  Action  of  —  Pleadi no  —  Com- 
mon Counts— Replication— Depabtube. 

Where  a  contract  has  been  wholly  executed 
by  plaintiff,  and  there  remains  only  the  duty  to 
pay  a  sum  certain,  or  which  can  be  made  certain 
by  calculation,  a  recovery  may  be  had  on  the 
common  counts;  and  hence,  where  the  declara- 
tion was  for  work  and  labor,  on  an  open  account, 
and  on  account  stated,  and  the  replication  alleged 
a  written  contract  by  which  plaintiff  did  certain 
curbing,  grading,  etc.,  and  that  defendant  re- 
quested him  to  perform  additional  work,  which 
he  did.  and  the  amount  due  under  the  contract, 
with  the  amount  for  additional  work,  was  a  cer- 
tain sum,  the  balance  due  on  the  contract  was 
recoverable  on  the  common  counts,  and  the  rep- 
lication was  in  support  of  the  complaint,  and 
was  not  demurrable  on  the  ground  that  the 
complaint  was  on  the  common  counts  and  the 
replication  claimed  under  a  special  contract 

2.  Same— Allegation  of  Promise  ob  Reason- 
able Value— Statutobt  Forms. 

While  at  common  law,  in  pleading  the  com- 
mon counts,  the  complaint  should  either  state  a 
promise  to  pay  or  that  the  work  done  was  rea- 
sonably worth  the  amount  claimed,  yet  the 
form  of  common  counts,  as  laid  down  in  Civ. 
Code  1806,  §  3352,  form  10,  does  not  require 
Buch  allegation,  or  even  an  averment  that  the 
work  was  done  at  the  special  instance  and  re- 
quest of  defendant,  if  it  was  accepted  by  him. 

3.  Tbial— Reception  of  Evioence— Objec- 
tions— Statement  of  Gbounos- 

In  an  action  on  a  contract  for  work  done 
in  curbing  a  street,  etc.,  where  plaintiff  testified 
that  defendant  told  him  that  he  would  be  about 
the  work  very  little,  but  that  S.  was  his  superin- 
tendent, and  any  orders  by  him  would  be  the 
same  as  if  given  by  defendant,  and,  as  he  was 
going  on  to  tell  what  S.  said  to  him,  defendant 
objected  on  the  ground  that'  "what  took  place 
with  reference  to  S.  was  at  the  inception  of  the 
work,"  no  proper  ground  of  objection  to  the 
testimony  was  stated. 

4.  Principal  and  Agent— Liabilities  as  to 
Third  Persons  —  Actions — Question  fob 
Jubt— Existence  of  Relation. 

In  an  action  on  a  contract  for  work  done 
in  curbing  a  street,  etc.,  where  there  was  testi- 
mony tending  to  show  that  defendant  had  told, 
plaintiff  that  S.  was  his  superintendent  and  any 
orders  from  him  would  be  the  same  as  if  from 
defendant,  whether  S.  was  defendant's  agent  in 
directing  the  performance  of  the  work  was  for 
the  jury. 

5.  Contracts— Actions— Evidence— Admissi- 
bility. 

In  an  action  on  a  contract  for  work  done 
in  curbing  a  street,  etc.,  where  plaintiff  testified 
that  defendant  told  him  that  he  would  be  about 
the  work  very  little,  but  that  S.  was  his  super- 
intendent and  any  orders  from  him  would  be  the 
same  as  If  given  by  defendant,  and,  as  plaintiff 
was  going  on  to  tell  what  S.  said  to  him,  defend- 
ant objected  on  the  ground  that  any  conversa- 
tion with  him  was  inadmissible,  the  objection 
was  properly  overruled,  as  he  might  have  been 
about  to  testify  to  matters  which  had  been  spe- 
cially referred  to  the  superintendent,  and  it 
could  not  be  said  that  plaintiffs  answers  would 
have  brought  out  illegal  testimony. 

6.  Pbincipal  and  Agent— Liabilities  as  to 
Thibd  Parties— Extent  of  Agent's  Au- 
thobitt— Duty  to  Ascertain. 

One  who  deals  with  an  agent  is  chargeable 
with  the  duty  of  ascertaining  the  extent  of  his 
authority,  and  where  the  agent  is  merely  an 
overseer  or  superintendent  his  principal  is 
bound  only  by  acts  done  within  the  scope  of  the 
agent's  duties  as  such. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §  529.] 

Digitized  by  Google 


478 


46  SOUTHERN  REPORTER. 


(Ala. 


Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Action  by  Charles  Worthlngton  against 
Frank  B.  Merrill.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

PI  liana,  Hanaw  &  Pi  liana,  for  appellant 
Anderson  &  Chamberlain,  for  appellee. 

SIMPSON,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant;  the  com- 
plaint containing  three  counts:  (1)  On  an 
open  account ;  (2)  on  an  account  stated ;  and 
(3)  for  work  and  labor  done.  The  defendant 
(in  addition  to  the  general  issue)  interposed 
a  special  plea,  alleging  that  the  work  done 
by  the  plaintiff  was  done  under  a  contract, 
which  is  described,  which  provided  that  the 
plaintiff  was  to  be  paid  $340,  and  in  said 
contract  the  plaintiff  also  agreed  to  build  a 
curbing  at  4  cents  per  lineal  foot  and  to  do 
sidewalk  paving  at  80  cents  per  square  yard ; 
that  plaintiff  had  performed  the  work  as  pro- 
vided for  $340,  and  had  also  built  curbing 
and  done  sidewalk  paving,  which  at  the  price 
specified  amounted  to  $711.35,  making  in  all 
$1,051.35,  all  of  which  had  been  paid,  ex- 
cept $34.29  which  Is  tendered  and  brought  In- 
to court.  The  plaintiff  filed  a  replication, 
stating  that  the  contract  was  in  writing,  that 
it  is  incorrectly  stated  In  said  plea,  that  the 
amount  of  curbing  and  paving  done  by  him  is 
incorrectly  stated,  that  for  said  work  ac- 
cording to  the  contract  there  is  a  balance  of 
$74.98  due,  and  that  In  addition  to  the  work 
done  under  the  contract  defendant  employed 
him  to  do  additional  grading,  which  he  did, 
and  for  which  he  claims  $180,  and  that  the 
amount  due  under  the  contract,  "with  the 
amount  for  additional  grading  makes  the 
total  amount  due  plaintiff  $254.98." 

To  this  replication  the  defendant  demurred, 
.because  the  complaint  is  only  for  amounts 
due  under  the  common  counts  and  said  repli- 
cation claims  for  an  amount  due  under  the 
special  contract,  In  addition  to  the  amount 
due  for  work  and  labor  done;  also  because 
the  replication  is  uncertain.  In  that  It  does 
not  allege  either  that  the  $180  is  the  reason- 
able value  of  the  additional  work  done,  or 
that  it  was  the  amount  agreed  to  be  paid  for 
said  work.  While  the  first,  second,  and  third 
grounds  of  demurrer  would  be  well  taken,  If 
the  new  claim  set  up  were  on  an  executory 
contract  (Eskrldge  v.  Dltmars  &  Co.,  51  Ala. 
245.  251,  252 ;  McAden  v.  Gibson,  5  Ala.  341, 
344,  345  ;  4  Ency.  PI.  &  Pr.  461,  462 ;  1  Chit- 
ty  on  Pleading  [16th  Ed.]  *674  [bottom  page 
S10]),  yet  when  the  contract  has  been  execut- 
ed on  the  part  of  the  plaintiff,  and  there  re- 
mains only  the  duty  to  pay  a  sum  in  numero, 
"or  which  can  by  mere  calculation  be  render- 
ed certain,"  a  recovery  may  be  had  on  the 
common  counts  (Holloway  v.  Talbot,  70  Ala. 
389,  392 ;  Hunter  v.  Waldron,  7  Ala.  753.  757 ; 
Sprague  and  Wife  v.  Morgan  and  Wife, 
Id.  952,  954 ;  Darden  v.  James,  48  Ala.  3:j.  37 ; 
Beadle  v.  Graham's  Adm'r,  66  Ala.  99,  101; 


Maas  &  Schwarz  v.  Montgomery  Iron  Works. 
88  Ala.  324,  329,  6  South.  701;  Ezell  v. 
King,  93  Ala.  470,  473,  9  South.  534;  Staf- 
ford v.  Sibley,  106  Ala.  189,  191,  17  South. 
324  ;  4  Cyc.  328).  "If  the  evidence  in  support 
of  the  replication  would  sustain  the  allega- 
tion In  the  declaration,  there  is  no  departure." 
Smith  v.  Nicholls,  5  Bing.  N.  C.  208;  An- 
drews' Stephen's  Pleading,  p.  402,  note  L 
Consequently,  In  this  action,  the  balance  due 
on  the  contract  was  recoverable  on  the  com- 
mon counts ;  and  the  replication  was  In  sup- 
port of  the  complaint,  and  not  subject  to  this 
ground  of  demurrer  first  named. 

As  to  the  second  ground  of  demurrer  (to 
wit,  that  the  replication  was  uncertain),  while 
according  to  the  rules  of  pleading  at  common 
law  the  complaint  should  state  either  the 
promise  or  that  the  work  was  reasonably 
worth  so  much  (1  C nitty  on  Pleading  [16th 
Am.  Ed.]  *308,  *352  (bottom  pages  392.  447). 
yet  the  form  of  common  counts,  as  laid  down 
in  Civ.  Code  Ala.  1896,  p.  944, 1 3352,  form  10. 
does  not  so  require;  and  our  court  has  de- 
cided that  It  is  not  even  necessary  to  aver 
that  the  work  was  done  at  the  special  in- 
stance and  request  of  the  defendant,  where 
It  is  shown  that  the  work  has  been  accepted 
by  the  defendant.  LaFayette  Railway  Co.  v. 
Tucker;  124  Ala.  514,  27  South.  447.  There 
was  no  error  in  overruling  the  demurrer  to 
the  replication. 

The  extra  work  claimed  for  consisted  of  re- 
grading  "North  street"  and  grading  St  Eman- 
uel street  The  bill  of  exceptions  states  that 
"the  plaintiff  offered  evidence  tending  to 
show  that  after  he  had  graded  the  North 
street'  •  *  •  the  defendant  ordered  him 
to  regrade  said  street" ;  also  evidence  "tend- 
ing to  show  that  after  the  grading  was  done 
*  •  •  the  defendant  told  him  that  he 
wanted  St  Emanuel  street  graded  in  front 
of  his  property,  and  asked  plaintiff  to  make 
him  an  estimate  of  what  it  would  cost"  and 
when  plaintiff  went  the  next  morning  with 
the  estimate  to  see  defendant  he  was  told 
by  Smith  that  defendant  had  gone  to  New 
York.  The  plaintiff  testified  that  when  the 
defendant  accepted  his  proposition  to  do  the 
original  work,  and  before  work  was  commenc- 
ed under  the  contract  said  defendant  told 
plaintiff  "that  he  (defendant)  would  be  about 
the  work  very  little,  but  that  Mr.  Smith  was 
his  superintendent  was  in  charge  of  the 
work,  and  would  be  on  the  work  all  the  time, 
and  that  any  orders  or  directions  given  htm 
by  Mr.  Smith  would  be  the  same  as  If  they 
came  from  him  (Merrill)."  After  this  ex- 
planation, as  the  plaintiff  (as  a  witness)  'was 
going  on  to  tell  what  said  Smith  said  to  him" 
at  the  time  when  be  told  plaintiff  that  the 
defendant  had  gone  to  New  York,  "the  de- 
fendant's counsel  objected  to  the  witness  tes- 
tifying to  anything  that  Smith  said  about  the 
matter."  The  witness  Kelly,  who  regraded 
North  street  also  testified  that  the  defend- 
ant came  around  at  times  and  talked  about 
the  work;    that  when  witness  asked  him 
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about  it  he  referred  him  to  Smith  and  said 
he  was  his  superintendent  and  agent  This 
objection,  was  made  both  before  and  after  the 
explanation,  and,  although  the  conrt  seems 
to  have  treated  it  as  If  the  objection  was  on 
account  of  the  fact  that  the  witness  had  not 
been  shown  to  be  the  agent  of  the  defendant, 
yet  no  reason  for  the  objection  Is  given,  ex- 
cept that  "what  took  place  with  reference 
to  Smith  was  at  the  inception  of  the  work." 
No  motion  was  made  to  exclude  the  answer 
of  the  witness  Smith  after  It  was  given. 

It  will  be  noticed,  then,  that  in  addition  to 
the  fact  that  no  proper  grounds  were  stated 
for  the  objection  to  the  question,  and  no  mo- 
tion was  made  to  exclude  the  answer,  evi- 
dence had  already  been  Introduced  "tending 
to  show"  that  the  defendant  himself  had  or- 
dered the  work  to  be  done  on  "North  street," 
and  had  told  defendant  "that  he  wanted  St 
Emanuel  street  graded,"  and  had  referred 
him  to  Smith  for  orders  and  directions.  It 
was  for  the  jury  to  say  whether,  under  all 
the  circumstances,  Smith  was  the  agent  of 
defendant;  and  it  cannot  be  said  that  the 
question,  or  rather  what  the  witness  "was 
going  to  testify,"  would  bring  out  illegal  testi- 
mony. So  far  as  the  record  shows,  at  the 
time  the  objection  was  made  "to  the  witness 
testifying  to  any  conversation  with  Smith," 
he  may  have  been  about  to  testify  to  matters 
which  had  been  specially  referred  to  him, 
according  to  the  testimony  of  the  plaintiff. 
Hence  there  was  no  error  in  tbe  overruling 
of  the  objection.  There  is  no  doubt  of  the 
correctness  of  the  proposition  in  the  cases 
cited  by  counsel  for  appellant  to  wit  that  one 
who  deals  with  an  agent  is  chargeable  with 
the  duty  of  ascertaining  the  extent  of  his  au- 
thority, and  also  that,  where  the  proof  shows 
merely  that  the  agent  is  overseer  or  super- 
intendent his  principal  is  bound  only  for  acts 
done  within  the  sphere  of  his  duties  as  such ; 
but  &s  before  stated,  the  evidence  in  this 
case  furnished  circumstances  which  properly 
went  to  the  Jury,  in  order  to  determine  the 
extent  of  the  agency  of  Smith. 

The  judgment  of  the  court  is  affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
OLELLAN,  JJ.,  concur. 


CRAZE  v.  ALABAMA  STATE  LAND  CO. 
(Supreme  Court  of  Alabama.    April  16.  1908.) 

1.  Loos  and  Logging — Logs— Evidence. 

Though  plaintiff  In  trover  should  be  permit- 
ted to  prove  the  value  of  the  chattels  converted 
at  any  time  between  the  conversion  and  trial  in 
trover  for  the  cutting  of  logs  from  plaintiffs 
lands,  plaintiff  could  not  show  the  value  of  the 
lumber  at  the  mill  at  which  defendant  sold  the 
logs,  in  the  absence  of  evidence  that  the  logs 
had  been  converted  into  lumber. 

2.  Words  and  Phrases— "Lumber." 

Lumber  is  distinguishable  from  logs  or 
timber,  meaning  more  than  ordinary  logs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  4257,  4258;  voL  8,  p. 
7711.] 


8.  Loos  and  Logging— Trover  and  Conver- 
sion—Timber— Evidence. 

In  trover  for  cutting  logs  from  a  state  land 
company's  land  after  defendant  had  applied  to 
purchase  the  land,  the  application  being  reject- 
ed and  the  first  payment  retained  because  de- 
fendant cut  the  timber,  it  was  not  reversible  er- 
ror to  instruct  that,  If  the  company  was  entitled 
to  recover,  the  jury  should  not  consider  that  the 
company  held  money  belonging  to  defendant. 
4.  Same— Instructions. 

In  trover  for  cutting  logs  from  a  state  land 
company's  land  after  defendant  had  applied  to 

fiurchase  the  land,  the  application  being  rejected, 
t  was  proper  to  refuse  to  instruct  that  a  clause 
in  the  application  making  the  application  not 
binding  on  the  company  until  accepted  by  its 
president  was  a  clause  for  the  company's  benefit, 
and  that  it  could  be  waived  by  the  company,  and 
that  if  the  application  was  accepted  verdict 
should  be  for  defendant ;  that  the  company  was 
bound,  on  receiving  the  application  and  the 
accompanying  first  payment,  which  was  small,  to 
notify  him  in  a  reasonable  time  whether  the 
application  was  accepted,  and  that  if  it  failed 
to  do  so  he  could  assume  that  the  application 
was  accepted  and.  enter  upon  the  lands  to  cut 
the  timber;  and  that,  if  the  company  had  not 
offered  to  return  the  payment,  verdict  must  be 
for  defendant — since  the  company's  action  on 
the  application  would  not  authorize  him  to  cut 
timber  until  he  received  his  deed  or  was  put  in 
possession  as  a  purchaser. 

Appeal  from  Circuit  Court  De  Kalb  Coun- 
ty ;  W.  W.  Haralson,  Judge. 

Trover  by  the  Alabama  State  Land  Com- 
pany against  A.  J.  Craze.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Trover  by  the  Alabama  State  Land  Com- 
pany against  A.  J.  Craze  for  the  cutting  of 
423  logs  from  lands  belonging  to  the  plain- 
tiff; (2)  for  125,000  feet  of  lumber,  the  prop- 
erty of  the  plaintiff;  and  (3)  trespass  upon 
certain  lands  by  going  upon  and  cutting  tim- 
ber thereupon.  The  evidence  tended  to  show 
the  cutting  by  defendant  of  about  165  pine 
trees  and  258  oak  trees  from  a  part  of  the 
land  described  in  the  complaint  and  a  sale  by 
defendant  of  the  logs  to  one  Brown,  who  was 
running  a  sawmill  near  there.  It  was  shown 
that  the  pine  trees  were  worth  about  $1,75 
per  thousand  and  that  oak  trees  were  worth 
about  $2  per  thousand.  The  witness  was  fur- 
ther asked,  "What  was  lumber  worth  at 
Brown's  mill?"  and  witness  permitted  to  an- 
swer over  objection  of  defendant.  The  de- 
fendant attempted  to  justify  that  he  made 
application  of  the  land  company  to  purchase 
the  land  and  paid  the  first  payment  of  $45 
and  inclosed  the  application  and  check  to  the 
agent  of  the  land  company,  and  never  heard 
any  more  from  It  until  he  received  a  letter 
from  the  agent  of  the  land  company  stating 
that  his  application  had  been  rejected,  but 
the  first  payment  was  not  returned,  because 
he  understood  that  timber  had  been  cut  by 
him  on  the  land.  The  sale  was  never  per- 
fected. 

At  the  request  of  the  plaintiff  the  court 
gave  the  following  charges:  "(1)  If  you  are 
reasonably  satisfied  that  the  plaintiff  Is  en- 
titled to  recover,  then  in  making  the  amount 
of  your  verdict  you  must  not  take  Into  eon- 
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sideration  the  fact  that  the  plaintiff  has  In 
its  possession  money  belonging  to  the  defend- 
ant (2)  The  court  charges  the  jury  that  If 
the  defendant  made  the  application  for  the 
purchase  of  the  land  in  form  of  the  one  In 
evidence,  and  if  you  further  find  that  he  sent 
the  same  to  Mr.  Payne,  together  with  check 
for  $45  to  go  as  a  part  payment  on  the  land, 
and  If  you  further  find  that  before  the  ap- 
plication or  money  was  received  by  the  Ala- 
bama State  Land  Company  the  defendant  cut 
the  timber  and  converted  the  logs  in  posses- 
sion, and  that  when  Mr.  Payne  sent  defend- 
ant's money  and  application  to  the  Alabama 
State  Land  Company  said  company  rejected 
his  application  promptly  and  returned  the 
money  to  Mr.  Payne,  then  I  charge  you  that 
you  must  find  a  verdict  for  the  plaintiff  on 
the  first  and  second  counts." 

The  following  charges  were  refused  to  de- 
fendant: (1)  The  general  affirmative  charge. 
■"(2)  The  clause  In  the  application  to  purchase 
the  land,  to  the  effect  that  the  application  is 
not  binding  on  the  Alabama  State  Land  Com- 
pany until  accepted  by  Its  president  by  his 
written  indorsement  thereon,  is  a  clause  for 
the  benefit  of  the  Alabama  State  Land  Com- 
pany, and  said  clause  may  be  waived  by  the 
Alabama  State  Land  Company;  and  If  the 
Jury  are  reasonably  satisfied  from  the  evi- 
dence that  said  application  for  the  purchase 
of  the  land  was  accepted  by  the  Alabama 
State  Land  Company,  then  you  must  find  for 
the  defendant.  (3)  The  court  charges  the 
jury  that  it  was  the  duty  of  the  plaintiff,  on 
receiving  defendant's  application  for  the  pur- 
chase of  the  land  and  the  money  that  was 
paid  by  defendant  for  the  land,  to  notify  de- 
fendant In  a  reasonable  time  whether  said 
application  was  accepted  or  rejected;  and  If 
plaintiff  failed  for  a  reasonable  time  after 
receiving  said  application  and  the  money  that 
was  paid  thereon  to  notify  the  defendant 
whether  said  application  was  accepted  or  re- 
jected, then  the  defendant  has  a  right  to  as- 
sume that  the  application  was  accepted,  and, 
acting  on  such  presumption,  could  enter  upon 
the  land  and  cut  the  timber.  (4)  If  the  jury 
believe  from  the  evidence  that  the  plaintiff 
had  received  an  application  from  the  defend- 
ant for  the  purchase  of  the  land  on  or  about 
June  1,  1906,  and  that  defendant  paid  the 
.  plaintiff  the  sum  of  $45  purchase  price  on  the 
lands,  and  that  plaintiff  still  holds  the  $45 
paid  on  the  said  application,  and  has  not  of- 
fered to  return  it  to  the  defendant,  then  the 
jury  must  find  for  defendant." 

There  was  judgment  for  plaintiff,  and  de- 
fendant appeals. 

Bilbro,  Inzer  &  Stephens,  for  appellant. 
Howard  &  Hunt,  for  appellee. 

ANDERSON,  J.  While  the  plaintiff  in  tro- 
ver should  be  permitted  to  prove  the  value  of 
the  chattels  converted  at  any  time  between 
the  conversion  and  trial,  It  was  error  on  the 
part  of  the  trial  court  to  permit  proof  of  the 


value  of  lumber  at  Brown's  mill,  In  the  ab- 
sence of  any  evidence  that  the  logs  bad  been 
converted  into  lumber.  Lumber  Is  to  be  dis- 
tinguished from  logs  or  timber  (Webster's 
Dictionary),  and  In  common  parlance  as  well 
means  more  than  ordinary  logs. 

For  the  same  reason,  the  trial  court  erred 
In  giving  charge  2  requested  by  the  plain- 
tiff, as  there  was  no  proof  of  the  conversion 
of  lumber  as  set  out  in  the  second  count  of 
the  complaint 

The  trial  court  committed  no  reversible  er- 
ror In  giving  charge  1  requested  by  the  plain- 
tiff. 

Charge  1,  the  general  charge,  requested  by 
the  defendant,  was  properly  refused. 

The  trial  court  properly  refused  the  other 
charges  requested  by  the  defendant  The 
fact  that  the  company  did  or  did  not  reject 
the  plaintiff's  application  of  purchase  In  no 
way  authorized  him  to  denude  the  land  of 
the  timber  until  he  got  his  deed  or  was  put  In 
possession  as  purchaser.  An  acceptance  of 
his  application,  whether  express  or  otherwise, 
would  merely  enable  him  to  compel  perform- 
ance. He  was  to  pay  only  a  small  part  In 
cash,  and  was  to  secure  the  other  by  mort- 
gage on  the  land,  and  which  may  have  been 
of  value  only  because  of  the  timber  located 
thereon,  and  the  defendant  had  no  right  to 
remove  the  timber  therefrom  until  he  acquir- 
ed a  title  and  had  been  let  Into  possession 
thereunder. 

The  exceptions  to  the  rulings  of  the  court 
with  reference  to  the  evidence,  save  as  is 
heretofore  discussed,  were  clearly  Innocuous 
to  appellant. 

The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


•      LOGAN  v.  STATE. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Homicide  —  Manslaughter  —  Provoca- 
tion. 

The  immediate  killing  by  a  husband  of  the 
man  whom  he  finds  in  the  act  of  adultery  with 
his  wife  is  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  71.J 

2.  Assault  and  Batteby— Justification. 

A  husband,  who  Immediately  shoots  at  the 
man  whom  he  finds  in  adultery  with  his  wife 
without  inflicting  a  serious  wound,  is  guilty  of 
assault  and  battery  with  a  weapon,  and  on  trial 
for  such  an  offense  the  court  may  charge  that 
if  accused  assaulted  prosecutor,  using  a  gun, 
the  jury  must  convict  and  does  not  err  in  re- 
fusing to  charge  that  the  jury,  in  passing  on  the 
guilt  or  innocence  of  accused,  may  consider  the 
provocation,  etc. 

3.  Criminal  Law— Trial  —  Instructions  — 
Argumentative  Instruction. 

On  trial  for  assault  and  battery  with  a  wea- 
pon, an  instruction  that  the  jury,  in  passing  on 
the  guilt  or  innocence  of  accused,  may  look  at 
the  fact  that  immediately  prior  to  the  shooting 
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he  found  prosecutor  in  bed  with  his  (accused's) 
wife,  and  that  if  they  should  find  accused  guilty 
they  may  look  to  that  fact,  if  it  be  a  fact,  in 
fixing  the  punishment,  is  a  mere  argument,  and 
properly  refused. 

IEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  fl  1959,  I960.] 

Appeal  from  Hale  County  Court;  W.  C. 
Christian,  Judge. 

George  Logan  was  convicted  of  assault 
and  battery  with  a  weapon,  and  he  appeals. 
Affirmed. 

Exception  was  reserved  to  the  following 
part  of  the  oral  charge  of  the  court:  "If 
you  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defend- 
ant did,  in  Hale  county,  Alabama,  and  with- 
in 12  months  before  the  finding  of  the  in- 
dictment, assault  and  beat  Jack  Green,  us- 
ing at  the  time  a  gun,  you  must  convict  the 
defendant;  but  unless  you  believe  this  be- 
yond a  reasonable  doubt  you  must  acquit 
the  defendant" 

The  following  charges  were  refused  to  the 
defendant:  "(1)  I  charge  you,  gentlemen  of 
the  jury,  that  in  passing  on  the  guilt  or  in- 
nocence of  the  defendant  you  may  look  at 
the  fact,  if  It  be  a  fact,  that  immediately 
prior  to  the  shooting  George  Logan  found 
Jack  Green  in  bed  with  his  wife;  and  if 
you  should  find  the  defendant  guilty  you 
may  look  to  the  fact,  if  it  be  a  fact,  that 
Immediately  prior  to  the  shooting  defendant 
found  Jack  Green  in  bed  with  his  wife,  in 
fixing  the  punishment  (2)  I  charge  you, 
gentlemen  of  the  jury,  that  if  you  believe 
from  the  testimony  in  this  case  that  George 
Logan  shot  Jack  Green  immediately  on  prov- 
ocation of  finding  Jack  Green  in  the  act  of 
sexual  intercourse  with  his  wife,  the  jury 
may  acquit  him.  (3)  I  charge  you,  gentle- 
men of  the  jury,  that  it  is  not  only  a  man's 
right  but  his  duty,  to  defend  his  wife  from 
being  debauched.  (4)  I  charge  you,  gentle- 
men of  the  jury,  that  if  you  believe  from  the 
testimony  in  this  case  that  immediately 
prior  to  the  shooting  of  Jack  Green  by  the 
defendant,  the  defendant  caught  Jack  Green 
and  George's  wife  in  George's  house  in  the 
act  of  sexual  intercourse,  or  in  a  situation 
which  a  reasonable  man  would  honestly  be- 
lieve that  they  were  engaging  in,  or  were 
about  to  engage  in,  or  had  engaged  in,  sex- 
ual Intercourse,  and  that  George  shot  on  the 
discovery  of  such  facts,  if  the  jury  believe 
that  such  were  facts,  they  may  consider  the 
same  In  mitigation  or  justification  of  the 
offense." 

De  Grafflnrled  &  Evlns,  for  appellant 
Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

SIMPSON,  J.  The  appellant  was  convict- 
ed  of  an  assault  and  battery  with  a  weapon, 
and  fined  $1.  The  testimony  of  the  defend- 
ant (which  was  in  conflict  with  that  of  the 
witness  for  the  state)  was  that  he  found  the 
party  assaulted  in  a  compromising  position 
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with  his  wife,  and  as  said  party  ran  away 
the  defendant  shot  at  him;  some  of  the 
shot  taking  effect  but  not  inflicting  a  serious 
wound 

The  principal  contention  of  the  defendant 
raised  by  certain  charges  requested,  is  that 
the  fact  that  the  defendant  shot  immediate- 
ly after  finding  the  party  assaulted  in  the 
compromising  position  with  his  wife  was 
sufficient  to  justify  an  acquittal.  Out  of 
consideration  for  the  frailty  of  human  na- 
ture, If  the  husband  kills  the  man  whom 
he  finds  in  the  act  of  adultery  with  his  wife, 
the  law  reduces  the  crime  from  murder  to 
manslaughter;  but  the  law  has  never  de- 
clared him  guiltless,  whether  he  succeeds 
in  killing  him,  or  fails,  leaving  him  guilty  of 
an  assault  and  battery  with  a  weapon.  2 
Bishop  on  Criminal  Law  (7th  Ed.)  708; 
Hooks  v.  State,  99  Ala.  166,  13  South.  767. 

There  was  no  error  in  the  refusal  to  give 
said  charges,  and  this  includes  also  the  ex- 
ception to  part  of  the  oral  charge  of  the 
court  In  regard  to  the  first  written  charge 
requested,  it  may  be  also  said  that  It  is  a 
mere  argument,  and  was  properly  refused 
for  that  reason.  Outler  v.  State,  147  Ala. 
39,  40,  42,  41  South.  460 ;  Williams  v.  State, 
147  Ala.  12,  17,  26,  41  South.  992. 

The  judgment  of  the  court  is  affirmed 

TYSON  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


GRIFFIN  v.  STATE. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Rape — Evidence — Admissibility. 

On  a  trial  for  rape,  evidence  by  prosecutrix 
that,  after  she  got  away  from  defendant,  she  ran 
to  where  her  father  was  working,  and  that  de- 
fendant went  to  her  house  and  left  the  stick 
with  which  he  struck  her  on  the  porch,  and  by 
another  in  regard  to  finding  the  stick  on  the 
porch,  was  properly  admitted. 

2.  Same— Character  or  Pbosecutbix. 

On  a  trial  for  rape,  evidence  by  prosecutrix 
that  she  had  never  had  intercourse  with  any  one 
before  defendant  ravished  her,  there  being  at  the 
time  no  evidence  tending  to  show  consent  by 
her,  was  not  only  premature,  but  in  the  form 
given  was  illegal. 

8.  Witnesses— Cross-examination— Scope. 

On  a  trial  for  rape,  prosecutrix  having  tes-  . 
tified  that  she  had  never  had  intercourse  with 
any  one  before  defendant  ravished  her,  defendant 
could  cross-examine  her  as  to  acts  of  intercourse 
with  other  men  than  defendant  prior  to  the  al- 
leged rape,  but  not  as  to  acts  of  intercourse  with 
other  men  than  defendant  subsequent  to  the 
alleged  rape. 

4.  Criminal  Law— Evioence— Hearsay. 

An  answer  by  a  witness,  in  response  to  a 
question  as  to  defendant's  whereabouts  when 
arrested,  that  "I  obtained  information  that  he 
was  at  a  tenant's  house  back  near  the  swamp," 
was  hearsay. 

Appeal  from  Circuit  Court,  Dallas  Coun- 
ty; B.  M.  Miller,  Judge. 

Frank  Griffin  was  convicted  of  rape,  and 
he  appeals.   Reversed  and  remanded. 
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A.  M.  Pitts  and  W.  R.  Shafer,  for  appel- 
lant. Alexander  M.  Garber,  Atty.  Gen.,  for 
the  State. 

DENSON,  J.  Prom  a  judgment  of  con- 
viction, and  sentence  to  imprisonment  In  the 
penitentiary  for  a  period  of  15  years,  for  the 
crime  of  rape,  this  appeal  was  taken  by  the 
defendant. 

The  testimony  for  the  state  tends  to  show 
that  on  the  4th  day  of  April,  1907,  the  de- 
fendant knocked  the  prosecutrix  (Florence 
Gardner)  down  with  a  stick,  and  without  her 
consent  had  sexual  intercourse  with  her. 
The  testimony  for  the  defendant  tends  to 
show  that,  though  defendant  had  Intercourse 
with  the  prosecutrix,  It  was  with  her  con- 
sent The  testimony  of  the  prosecutrix 
showed  that,  after  she  got  loose  from  the 
defendant,  she  ran  to  where  her  father  was 
working,  and  the  defendant  went  to  her 
house  and  left  the  stick  with  which  he  struck 
her  on  the  porch.  The  court  committed  no 
error  in  refusing  to  exclude  this  testimony. 
Neither  was  there  error  in  the  rulings  of 
the  court  in  respect  to  the  admissibility  of 
the  testimony  of  Lapsley  Gardner  in  regard 
to  finding  the  stick  on  the  porch. 

On  her  examination  in  chief  the  prosecu- 
trix testified  that  she  bad  never  had  inter- 
course with  any  man  before  the  defendant 
ravished  her;  but  at  the  time  she  so  testi- 
fied there  was  no  evidence  in  the  case  tend- 
ing to  show  consent  on  the  part  of  the  prose- 
cutrix. In  McQulrk's  Case,  84  Ala.  435,  438, 
4  South.  775,  776,  5  Am.  St  Rep.  381,  It  is 
said:  "That  the  prosecutrix  was  a  woman 
of  chaste  or  unchaste  character  was  perfect- 
ly competent  evidence,  under  all  the  author- 
ities, as  bearing  on  the  probability  or  improb- 
ability of  her  consent  to  the  alleged  act  of 
intercourse  with  the  defendant  The  im- 
peachment of  her  character  in  this  particular 
must,  however,  be  confined  to  general  evi- 
dence of  her  reputation.  Particular  instances 
of  her  unchastity  cannot  be  proved  for  this 
purpose,  except  that  she  can  be  interrogated 
as  to  her  previous  Intercourse  with  the  pris- 
oner, although  not  to  particular  Instances 
with  third  persons."  Boddle's  Case,  52  Ala. 
395,  398;  Roscoe's  Criminal  Ev.  •881.  In 
this  view  of  the  law,  It  must  be  conceded 
that  the  evidence  of  the  prosecutrix  was  not 
only  premature,  but  in  the  form  given  was 
illegal.  But  it  was  injected  into  the  case 
by  the  state  without  objection,  and  if  the 
cross-examination  had  been  confined  to  acts 
of  intercourse  by  prosecutrix  with  other 
men  prior  to  the  alleged  assault  made  on  her 
by  the  defendant  there  could  be  no  doubt  of 
tbe  defendant's  right  to  such  cross-examina- 
tion, and  doubtless  the  circuit  judge  would 
have  recognized  that  right.  But  the  ques- 
tions asked  on  the  cross  Included  acts  with 
third  persons  subsequent  to  the  alleged  as- 
sault by  the  defendant,  and  therefore  went 
beyond  the  illegafevidence  of  the  prosecu- 
trix:  "I  have  never  had  intercourse  with 


any  man  until  the  defendant  took  it  from 
me"  The  prosecutrix's  evidence  being  limit- 
ed to  acts  before  the  assault  notwithstand- 
ing cross-examination  in  respect  to  such  an- 
terior acts  would  have  been  competent  as 
impeaching  that  evidence,  and  she  not  hav- 
ing testified  in  respect  to  her  conduct  sub- 
sequent to  the  alleged  assault  any  evidence 
of  particular  acts  subsequent  would  not  have 
conflicted  with  her  testimony,  and  to  have  al- 
lowed such  would  have  violated  the  rule 
against  proof  of  want  of  chastity  by  showing 
particular  acts  with  third  persons.  The  court 
properly  sustained  the  solicitor's  objection  to 
the  questions  propounded  to  the  prosecutrix, 
calling  for  evidence  of  particular  acts  subse- 
quent to  the  alleged  assault  McQulrk's  Case, 
supra. 

Lapsley  Gardner  testified  that  the  defend- 
ant was  hiding  out;  that  he  and  the  sheriff 
could  not  find  him.  He  was  then  asked  by 
the  solicitor,  "Where  was  the  defendant  on 
the  night  he  was  arrested?"  To  the  ques- 
tion he  answered,  "I  obtained  Information 
that  he  was  at  a  tenant's  house  back  near 
the  swamp."  Clearly  this  answer  is  hearsay, 
and  the  refusal  of  the  court  to  exclude  it 
must  work  a  reversal  of  the  judgment  of 
conviction. 

It  is  unnecessary  to  consider  the  refusal 
of  the  court  to  exclude  the  argument  made  by 
the  solicitor,  as  It  is  hardly  probable  that  the 
question  will  arise  on  another  trial.  For  the 
error  pointed  out  the  judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  HARALSON  and  SIMP- 
SON, JJ.,  concur. 


MARTIN  et  al.  v.  CROOK,  Jndge. 
(Supreme  Court  of  Alabama.    April  16,  1908) 

1.  Animals  —  Run  king  at  Large  —  Stock  - 
Law  Election— Petition. 

A  petition  for  a  stock-law  election,  address- 
ed to  the  judge  of  probate  and  reciting  that 
petitioners  were  bona  fide  residents  of  precinct 
No.  4,  in  Calhoun  county,  Ala.,  and  of  that  part 
of  the  precinct  not  included  in  a  stock-law  dis- 
trict, and  that  petitioners  desired  an  election 
held  in  all  that  part  of  precinct  No.  4  not  in- 
cluded in  a  stock-law  district,  to  ascertain 
whether  or  not  a  majority  of  the  residents  of 
such  part  of  the  precinct  were  for  or  against 
prohibiting  the  running  at  large  of  stock  there- 
in, which  petition  was  signed  by  11  persons  and 
prayed  for  necessary  orders  for  the  holding  of 
the  election,  declaring  the  result,  etc..  was  suffi- 
cient to  confer  jurisdiction  on  the  probate  judge 
to  order  the  election. 

2.  Same  —  Inspectors  —  Appointment  —  D« 
Facto  Officers. 

Where  a  probate  judge  appointed  managers 
to  hold  a  stock-law  election,  and  they  acted  as 
such  under  color  of  authority,  they  were  de  fac- 
to officers ;  and  hence  the  election  was  not  void, 
though  the  probate  judge  had  no  authority  to  ap- 
point them. 

8.  Certiorari— Election— Review— Record. 

Where,  on  certiorari  to  review  stock-law 
proceedings,  it  was  not  shown  on  the  face  there- 
of that  the  election  was  not  held  in  that  part 
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of  the  precinct  for  which  it  was  ordered,  It 
would  be  presumed  that  it  was  so  held;  the 
court  being  without  authority  to  look  without 
the  proceedings  before  the  probate  judge  in  or- 
dering and  holding  the  election  to  the  state- 
ments in  a  petition  subsequent  thereto  seeking 
to  have  the  same  declared  void,  for  the  purpose 
of  showing  that  the  election  was  not  held  in 
that  portion  of  the  precinct  for  which  it  was 
ordered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari.  §  178.] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty ;  John  Pelham,  Judge. 

Certiorari  by  R.  H.  Martin  and  others 
against  B.  P.  Crook  to  review  proceedings  of 
the  probate  judge  of  Calhoun  county  In  the 
holding  of  a  stock-law  election.  From  a  judg- 
ment dismissing  the  writ,  petitioner  and  oth- 
ers appeal.  Affirmed. 

The  petition  addressed  to  the  judge  of  pro- 
bate or  commissioner's  court  was  in  the  fol- 
lowing language:  "(1)  That  each  of  your  pe- 
titioners is  a  bona  fide  resident  of  precinct 
No.  4.  in  Calhoun  county,  Ala.,  and  of  that 
part  of  said  precinct  not  Included  in  a  stock- 
law  district  In  said  precinct.  (2)  That  your 
petitioners  desire  an  election  to  be  held  in 
all  that  part  of  said  precinct  No.  4  not  in- 
cluded in  a  stock-law  district,  to  ascertain 
whether  or  not  a  majority  of  the  residents  of 
such  part  of  said  precinct  are  for  or  against 
prohibiting  the  running  at  large  of  stock 
therein."  Then  follows  a  prayer  for  the  nec- 
essary orders,  etc.,  looking  to  the  holding  of 
the  election  and  declaring  the  result,  etc.  It 
was  signed  by  11  persons.  The  other  facts 
sufficiently  appear  in  the  opinion. 

Blackwell  &  Agee,  for  appellants.  Knox, 
Acker  ft  Black  mon,  for  appellee. 

DOWDBLL,  J.  This  Is  a  proceeding  by 
common-law  certiorari  to  review  the  proceed- 
ings had  before  the  probate  judge  of  Calhoun 
county  in  the  matter  of  a  petition  for  holding 
a  stock-law  election  under  the  local  law  enact- 
ed for  said  county  February  13,  1897.  Acts 
1896-97,  p.  887.  The  petition  for  certiorari 
was  addressed  to  Hon.  John  Pelham,  judge 
of  the  Seventh  judicial  circuit  A  hearing 
was  had  upon  a  return  made  to  the  writ,  and 
on  this  hearing  the  court  denied  the  petition 
and  dismissed  the  same,  and  from  this  judg- 
ment the  present  appeal  Is  prosecuted. 

The  first  Insistence  in  argument  by  counsel 
for  appellant  is  that  the  probate  judge  never 
acquired  jurisdiction,  and  therefore  all  or- 
ders made  by  him  and  proceedings  bad  there- 
on In  holding  of  the  election  for  the  stock 
law  were  null  and  void.  This  is  predicated 
upon  the  theory  that  the  petition  filed  with 
the  probate  judge  for  holding  an  election  is 
insufficient  In  Its  averments.  The  petition  sub- 
stantially embraces  all  that  is  required  to  be 
stated  in  section  1  of  the  act  in  question,  and 
under  which  it  is  filed,  necessary  to  con- 
fer jurisdiction  on  the  probate  judge.  It  may 
be  that  it  is  not  as  definite  in  Its  statement  as 
good  pleading  in  actions  at  law  would  require, 


and  for  that  reason  might  be  subject  to  de- 
murrer; but  we  think  in  proceedings  of  this 
nature  the  want  of  such  accuracy  should  not 
affect  the  question  of  jurisdiction,  when  the 
petition  substantially  contains  the  essential 
jurisdictional  facta.  The  case  la  different 
from  that  of  Tally  v.  G rider,  68  Ala.  119.  In 
that  case  the  petition  wholly  omitted  the  aver- 
ment of  facts  which  the  law  specifically  re- 
quired to  be  stated  in  the  petition. 

It  is  next  insisted  that  the  probate  judge 
had  no  authority  to  appoint  the  managers  of 
the  election,  and  for  that  reason  all  of  the 
proceedings  before  him  and  the  holding  of 
the  election  should  be  adjudged  void  and  of 
no  effect.  Section  2  of  the  act  in  question 
provides :  "That  said  election  shall  be  held  on 
the  day  specified  in  the  order  and  notice  pro- 
vided for  in  the  preceding  section ;  that  man- 
agers for  said  election  shall  be  appointed  as 
in  general  elections  for  county  officers,  and 
said  election  shall  be  held  in  the  same  man- 
ner and  under  the  same  regulations  as  gen- 
eral elections,"  etc  The  act  is  silent  as  to 
who  shall  appoint  the  managers,  but  merely 
says:  "Managers  shall  be  appointed  as  in 
general  elections  for  county  offices."  At  the 
date  of  the  passage  of  this  act  the  general 
election  law  (section  352  of  the  Code  of  1886, 
brought  forward  Into  the  Code  of  1896  as 
section  1588)  provided  for  the  appointment  of 
three  Inspectors  by  the  probate  judge,  sheriff, 
and  clerk  of  the  circuit  court,  or  any  two  of 
them,  for  holding  an  election.  We  do  hot 
decide  whether  It  was  the  purpose  of  the  act 
in  question  that  the  managers  should  be  ap- 
pointed by  the  three  officers  designated  in  the 
general  election  law,  since  it  is  not  necessary 
to  a  conclusion  in  this  case;  but  If  the  act 
be  construed  to  Intend  as  much,  It  does  not 
follow  that  the  appointment  of  the  managers 
by  the  probate  judge  alone  rendered  the  elec- 
tion void.  It  Is  not  pretended  that  there  was 
any  fraud  or  unfairness,  or  that  the  popular 
will  was  not  fairly  and  freely  expressed  in 
said  election.  The  managers  so  appointed 
were  at  least  de  facto  officers  of  election,  act- 
ing under  color  of  authority.  In  15  Cyc.  p. 
311,  it  is  said :  "There  Is  nothing  better  set- 
tled than  that  the  acts  of  election  officers  de 
facto,  who  are  In  under  color  of  election  or 
appointment,  are  as  valid  as  to  third  parties 
and  the  public  as  those  officers  de  Jure."  It 
Is  not  the  policy  of  the  law  to  defeat  popular 
election  upon  what  might  be  considered  an 
irregularity.  This  policy  is  manifested  in  our 
statute  (section  355,  Code  of  1886,  brought 
forward  into  the  Code  of  1896  as  section 
1591),  which  provides  that  upon  the  failure 
of  those  who  are  appointed  to  hold  the  elec- 
tion to  attend  and  act  any  three  qualified 
electors  may  hold  the  election. 

It  Is  next  insisted  that  the  proceedings  and 
the  election  held  thereunder  should  be  de- 
clared void,  because  it  Is  not  shown  that  the 
election  was  held  in  that  part  of  the  precinct 
for  which  the  election  was  ordered.  It  is 
not  shown  on  the  face  of  the  proceedings  for 
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holding  the  election  that  It  was  not  held  In 
that  part  of  the  precinct  for  which  It  was  or- 
dered. The  order  of  the  probate  judge  was 
that  tbe  election  be  held  at  the  usual  voting 
place  In  the  precinct  The  probate  Judge  hav- 
ing acquired  jurisdiction  upon  the  filing  of  the 
petition,  the  act  imposed  certain  duties  upon 
him,  among  which  was  to  fix  the  time  and 
place  of  holding  the  election,  and  It  will  be 
presumed,  in  fixing  the  time  and  place,  in  the 
absence  of  proof  to  the  contrary,  that  as  a 
public  officer  he  rightly  discharged  his  duty. 
We  cannot  look  without  the  proceedings  had 
before  the  probate  judge  in  the  ordering  and 
holding  of  the  election,  to  the  statements  In  a 
petition  subsequent  to  the  election  filed  with 
the  probate  judge,  asking  that  the  election  be 
declared  null  and  void  on  certain  grounds, 
for  the  purpose  of  showing  that  the  election 
was  not  held  In  that  portion  of  the  precinct 
for  which  It  was  ordered.  This  is  matter 
that  does  not  appear  on  the  face  of  the  pro- 
ceedings we  are  called  upon  to  review.  For 
aught  that  we  can  tell  from  the  face  of  the 
proceedings  under  review,  the  election  was 
held  In  that  portion  of  the  precinct  for  which 
it  was  ordered.  We  are  not  to  be  understood 
as  Intimating  that  if  it  had  been  shown  that 
the  election  was  held  In  the  precinct,  but 
without  the  territory  of  the  proposed  stock 
law,  that  that  would  have  invalidated  the 
election.  This  question,  under  the  view  we 
have  taken,  need  not  be  decided. 

We  find  no  error  in  the  record,  and  the 
judgment  appealed  from  will  be  affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  Mc- 
OLELLAN,  JJ.,  concur. 


BRYANT  v.  ALABAMA  GREAT  SOUTH- 
ERN R.  CO. 

(Supreme  Court  of  Alabama.   April  16,  1908.) 

1.  Pleading— "Demubbeb"  —  Office  —  Spe- 
cific Statement  of  Defects. 

The  office  of  a  demurrer  is  to  specifically 
point  out  the  defects  in  the  pleading  to  which 
it  is  directed,  so  as  to  afford  the  opposite  party 
the  opportunity  of  curing  such  defect  by  amend- 
ment. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1982,  1985.] 

2.  Master  and  Sebvant— Master's  Liabili- 
ty fob  Sebvant's  Injubies  —  Actions  — 
Pleading— Masteb's  Negligence  —  Suffi- 
ciency on  Demubbeb. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate while  in  defendant's  employment,  a 
count  alleging  that  intestate's  death  was  caused 
by  the  wanton,  willful,  or  intentional  neglect  of 
defendant,  by  wantonly,  willfully,  or  intention- 
ally using  a  locomotive  for  switching  with  a  pi- 
lot in  front  and  without  a  footboard,  with  the 
knowledge  that  plaintiff's  intestate  would  prob- 
ably be  injured  thereby,  and  with  reckless  disre- 
gard of  the  consequences,  was  not  demurrable 
on  the  ground  that  it  failed  to  state  facts  show- 
ing negligence  resulting  in  plaintiff's  injury,  or 
in  that  the  using  of  a  locomotive  for  switching 
purposes  with  a  pilot  in  front  and  without  a 
footboard  as  stated  was  not  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  816-833.] 


3.  Same— Assumption  of  Risk— Sufficiency 
of  Plea. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate while  in  defendant's  employment,  the 
complaint  contained  a  count  based  on  Code  1896, 
f  1749,  subd.  1,  authorising  a  recovery  by  a  serv- 
ant for  injuries  caused  by  a  defect  in  the  ways, 
works,  machinery,  etc,  of  the  master's  busi- 
ness, alleging  that  the  death  of  plaintiff's  in- 
testate was  proximately  caused  by  a  defect  in 
the  ways,  works,  or  machinery  connected  with 
defendant's  business,  and  that  deceased  was  a 
switchman,  and  his  duties  required  him  to  ride 
on  the  front  of  a  switch  engine,  and  defendant 
failed  to  provide  an  engine  with  a  footboard  or 
other  safe  means  for  protecting  switchmen.  The 
answer  thereto  alleged  that  the  defects  com- 
plained of  and  the  danger  arising  therefrom  were 
at  and  prior  to  the  injury  obvious  to  intestate, 
and  could  have  been  seen  and  known  by  a  man 
of  ordinary  care  in  intestate's  position,  and  that 
the  latter  under  the  circumstances  assumed  the 
risk  of  injury  therefrom.  Plaintiff  demurred  to 
the  plea  on  the  ground  that  it  did  not  state 
facts  showing  an  assumption  of  risk,  and  that 
the  mere  remaining  in  defendant's  employment 
under  the  circumstances  did  not  constitute  an 
assumption  of  risk.  Held,  that  defendant's  plea 
to  the  count  sufficiently  stated  that  the  alleged 
defects  and  danger  were  obvious  and  existed 
prior  to  and  up  to  the  time  of  the  injury,  and 
that  plaintiff,  notwithstanding  this,  remained 
in  defendant's  employment,  so  as  to  assume  the 
risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  34,  Master  and  Servant,  §§  844-847.] 

4.  Same— Contbibutoby  Negligence— Suffi- 
ciency of  Plea. 

In  an  action  for  the  death  of  plaintiff's 
intestate  while  in  defendant's  employment,  a 
count  alleged  that  defendant's  engineer,  who 
had  charge  and  control  of  the  engine,  after  be- 
coming aware  of  intestate's  peril  upon  the  pilot 
of  the  engine,  negligently  failed  to  exercise  rea- 
sonable care  and  prudence  to  avoid  injuring  him. 
Defendant  pleaded  thereto  that  intestate's  inju- 
ries were  caused  by  his  own  negligence  in  going 
upon  the  pilot  of  the  moving  engine,  when  it 
was  not  his  duty  to  do  so,  whereby  he  lost  his 
hold  and  fell  in  front  of  the  engine,  causing  the 
injuries.  Held,  that  the  plea  of  contributory 
negligence  was  insufficient,  as  it  did  not  show 
that  the  intestate's  alleged  negligence  was  sub- 
sequent to  the  negligence  charged  in  the  com- 
plaint after  the  discovery  of  intestate's  peril. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §5  849-854.] 

5.  Same  —  Complaint  —  Sufficiency  on  De- 
murrer. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate while  in  defendant's  employment,  a  count 
alleged  that  it  was  the  duty  of  the  fireman  on 
defendant's  engine  to  maintain  a  vigilant  look- 
out and  inform  the  engineer  of  the  intestate's 
movements  while  engaged  in  the  performance 
of  his  duty,  which  such  fireman  negligently  fail- 
ed to  do,  to  which  count  defendant  demurred  on 
tbe  ground  that  it  showed  on  its  face  that  tbe 
fireman  was  plaintiff's  fellow  servant,  that  the 
fireman  was  not  a  person  occupying  such  rela- 
tion to  defendant  as  to  render  it  responsible  for 
his  negligence,  and  that  the  count  failed  to  show 
any  causal  connection  between  the  negligence 
complained  of  and  the  injury.  Held,  that  the 
demurrer  was  properly  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Due 
vol.  34,  Master  and  Servant,  ff  837-843.] 

6.  Same. 

In  an  action  for  injuries  to  plaintiff's  intes- 
tate, a  brakeman  in  defendant's  employment,  who 
fell  from  the  pilot  of  a  switch  engine  unprovided 
with  a  footboard  and  was  run  over,  a  count  alleg- 
ed that  it  was  the  duty  of  the  fireman  on  defend- 
ant's engine  to  maintain  a  vigilant  lookout  for  the 
protection  of  intestate,  a  brakeman,  in  the  per- 
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formance  of  his  duty,  but  that  by  the  willful, 
wanton,  or  intentional  misconduct  of  such  fire- 
man in  failing  to  perform  his  duty,  with  the 
knowledge  that  intestate  would  probably  thereby 
be  injured,  and  with  reckless  disregard  of  the 
consequences,  intestate  was  injured,  to  which  de- 
fendant demurred  on  the  ground  that  the  com* 

f laint  showed  that  such  fireman  was  intestate's 
ellow  servant,  that  defendant  was  not  respon- 
sible for  such  fireman's  negligence,  that  his  neg- 
ligence was  not  the  proximate  cause  of  the  in- 
jury, that  the  facts  stated  hi  the  count  did  not 
show  willful,  wanton,  or  intentional  negligence, 
and-  that  willful,  wanton,  or  intentional  miscon- 
duct was  not  equivalent  to  willful,  etc.,  negli- 
gence. Held,  that  the  demurrer  was  properly 
sustained. 

[Ed.  Note.— For  caws  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  {§  837-843.1 

7.  Same. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, a  brakeman,  while  employed  on  defend- 
ant's switch  engine,  a  count  alleged  that  it  was 
the  duty  of  the  fireman  on  such  engine  to  keep 
a  vigilant  lookout  for  intestate's  protection,  but 
that  such  fireman,  after  becoming  aware  of  the 
intestate's  peril,  failed  to  inform  the  engineer 
thereof,  to  which  defendant  demurred  on  the 
ground  that  the  complaint  showed  the  fireman 
was  a  fellow  servant  of  intestate,  that  defend- 
ant was  not  responsible  for  the  fireman's  negli- 
gence, that  his  negligence  was  not  the  proxi- 
mate cause  of  intestate's  injury,  that  the  facts 
stated  did  not  show  willful,  etc.,  negligence. 
Held,  that  the  demurrer  was  properly  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  837-843.] 

8.  Sake. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate while  employed  as  a  switchman  on  de- 
fendant's switch  engine,  a  count  alleged  that  the 
injuries  were  caused  by  the  willful,  wanton,  and 
intentional  misconduct  of  the  fireman  after  dis- 
covering intestate's  peril  and  knowing  that  in- 
testate would  probably  be  injured  thereby,  to 
which  defendant  demurred  on  the  ground  that 
the  complaint  showed  that  the  fireman  was  -a 
fellow  servant,  that  defendant  was  not  responsi- 
ble for  the  fireman's  negligence,  that  his  negli- 
gence was  not  the  proximate  cause  of  intes- 
tate's injuries,  that  the  facts  alleged  did  not 
show  willful,  wanton,  or  intentional  negligence, 
and  that  willful,  etc.,  misconduct  as  alleged  was 
not  equivalent  to  willful,  etc.,  negligence.  Held, 
the  demurrer  was  properly  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  34,  Master  and  Servant,  $8  837-843.] 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  J.  T.  Bryant  against  the  Ala- 
bama Great  Southern  Railroad  Company  to 
recover  damages  for  the  death  of  plaintiff's 
intestate  while  In  defendant's  employment. 
From  a  judgment  for  defendant,  sustaining 
demurrers  to  certain  counts  of  the  complaint, 
plaintiff  appeals.   Reversed  and  remanded. 

Action  for  damages  for  death  of  intestate, 
an  employe  of  the  Alabama  Great  Southern 
Railroad.  Count  1  claims  of  the  defendant 
930,000  damages  for  killing  plaintiff's  Intes- 
tate while  in  the  employment  of  defendant 
and  while  engaged  in  the  active  performance 
of  his  duties  of  said  employment  The  death 
is  alleged  to  have  been  caused  approximately 
by  reason  of  a  defect  in  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in 
the  business  of  the  master.  It  is  alleged  that 


deceased  was  a  switchman,  and  that  the  du- 
ties required  of  him  by  defendant  required 
that  he  ride  on  the  front  of  the  switch  en- 
gine, and  that  the  defect  consisted  in  a  fail- 
ure to  provide  the  engine  with  the  footboard 
or  other  safe  means  for  switchmen  to  ride. 
Count  10  adopts  all  of  count  1  down  to  the 
allegations  of  the  proximate  cause  of  the 
death,  with  the  additional  averment  that  his 
intestate's  death  was  proximately  caused  by 
the  wanton,  willful,  or  intentional  conduct 
of  the  defendant,  which  consisted  in  the  fact 
that  defendant  wantonly,  willfully,  or  inten- 
tionally used  a  locomotive  for  switching  pur- 
poses with  a  pilot  in  front  and  without  a 
footboard,  with  the  knowledge  that  plaintiff's 
intestate  would  probably  be  Injured  thereby, 
and  with  reckless  disregard  of  the  consequen- 
ces. Count  13  alleges  the  negligence  to  be 
that  of  Burton  Worthy,  a  person  in  the  serv- 
ice or  employment  of  the  defendant,-  who  had 
the  charge  or  control  of  a  locomotive  upon 
the  track  of  a  railway,  which  negligence  con- 
sisted in  this:  It  became  and  was  the  duty 
of  said  Burton  Worthy,  the  fireman  of  the 
locomotive,  to  maintain  a  vigilant  lookout  on 
his  side  of  the  locomotive,  and  to  keep  the 
engineer  of  said  locomotive  informed  of  the 
movements  and  conditions  of  plaintiff's  intes- 
tate while  said  intestate  was  engaged  in  the 
performance  of  his  duty  of  his  employment, 
and  this  the  said  Worthy  negligently  failed 
to  do.  Count  14  is  the  same  as  13,  except 
that  it  charges  the  willful,  wanton,  or  inten- 
tional misconduct  of  Worthy  in  falling  to  per- 
form the  duties  therein  set  out,  with  the 
knowledge  that  plaintiff's  intestate  would 
probably  be  injured  thereby,  and  with  reck- 
less disregard  of  the  consequences.  Count 
15  alleges  the  same  duties  on  the  part  of 
Burton  Worthy,  and  declares  that  said  Wor- 
thy, after  becoming  aware  of  the  peril  of 
plaintiff's  intestate,  negligently  failed  to  give 
information  thereof  to  the  engineer  of  said 
locomotive.  Count  16  is  the  same  as  15,  ex- 
cept that  It  declares  on  the  willful,  wanton, 
or  Intentional  misconduct  of  Burton  Worthy 
after  the  discovery  of  plaintiff's  Intestate's 
peril,  with  the  knowledge  that  plaintiff's  In- 
testate would  probably  be  injured  thereby, 
and  with  reckless  disregard  of  the  conse- 
quences. 

The  following  demurrers  were  addressed 
to  count  10:  "The  facts  stated  In  said  count 
fail  to  show  any  negligence  on  part  of  the 
defendant  resulting  in  injury  to  plaintiff.  (2) 
The  using  of  a  locomotive  for  switching  pur- 
poses with  a  pilot  in  front  and  without  a 
footboard,  as  stated  in  said  count,  does  not 
constitute  negligence."  The  following  demur- 
rers were  filed  to  the  thirteenth  count  of  the 
complaint:  "Said  thirteenth  count  shows  on 
its  face  that  Burton  Worthy  was  a  fellow 
servant  of  plaintiff's  Intestate.  (2)  The  count 
shows  that  Worthy  was  a  fireman,  and  that 
there  was  an  engineer  in  charge  or  control 
of  the  engine.   (3)  It  appears  from  said 
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oount  that  Burton  Worthy  was  not  a  person 
occupying  such  a  relation  to  the  defendant, 
either  at  common  law  or  under  the  statute,  as 
to  render  defendant  responsible  to  plaintiffs 
intestate  for  his  negligence.  (4)  The  count 
falls  to  show  any  causal  connection  between 
the  negligence  complained  of  and  the  Injury." 
To  the  fourteenth  count  the  same  demurrers 
were  assigned  as  to  the  thirteenth,  and  the 
following  additional:  "(1)  All  the  facts  stated 
in  the  fourteenth  count  failed  to  make  a  case 
of  willful,  wanton,  or  Intentional  negligence. 
(2)  Willful,  wanton,  or  Intentional  miscon- 
duct is  not  the  equivalent  of  willful,  wanton, 
or  intentional  negligence."  The  same  grounds 
of  demurrer  assigned  to  the  fourteenth  and 
thirteenth  counts  were  assigned  to  counts 
15  and  16. 

Defendant's  plea  9  was  as  follows:  "And 
for  further  plea  on  this  behalf  to  count  1  de- 
fendant -says  that  the  defect  complained  of 
and  the  danger  arising  therefrom  were  at 
and  prior  to  the  happening  of  the  injuries 
complained  of  obvious,  such  as  could  be  seen 
and  known  by  a  man  of  ordinary  care  and 
prudence  occupying  the  position  of  plaintiff's 
intestate,  and  that  plaintiff's  intestate,  after 
such  obvious  risks  and  danger  had  existed 
for  some  time,  continued  In  the  service  of 
defendant  for  an  unreasonable  length  of 
tune  and  thereby  assumed  the  risk."  Plea 
20:  "And  for  further  plea  on  this  behalf  to 
counts  1,  2,  3,  4,  5,  and  6,  defendant  says  that 
the  injuries  complained  of  were  the  proxi- 
mate result  of  the  contributory  negligence  of 
plaintiff's  intestate,  in  this:  That  plaintiff's 
intestate  attempted  to  go  upon  the  pilot  of 
the  moving  locomotive  when  it  was  not  his 
duty  so  to  do,  and  in  attempting  so  to  do 
lost  his  hold  and  fell  to  the  ground  In  front 
of  said  moving  locomotive,  and  thereby  caus- 
ed the  injuries  complained  of."  Plea  21: 
"And  for  further  answer  to  counts  1,  2,  3,  4, 
5,  and  6,  defendant  says  that  the  injuries 
complained  of  were  the  proximate  result  of 
the  contributory  negligence  of  plaintiff's  in- 
testate, in  this:  Said  intestate  went  upon  the 
pilot  of  a  moving  locomotive  when  it  was  not 
his  duty  to  do  so,  and  lost  his  hold  and  fell 
therefrom  to  the  ground  in  front  of  said  lo- 
comotive, and  thereby  proximately  caused 
the  injuries  complained  of." 
-  The  negligence  alleged  in  count  6,  was 
that  of  William  Love,  a  person  In  the  service 
or  employment  of  defendant,  who  had  the 
charge  or  control  of  the  locomotive  upon  the 
track  of  a  railway,  and  consisted  in  this: 
That  after  becoming  aware  of  plaintiff's  in- 
testate's peril  of  position  upon  the  pilot  of  the 
engine  he  negligently  failed  to  exercise  reason- 
able care  and  prudence  to  avoid  injuring  him. 

The  following  grounds  of  demurrer  were 
assigned  to  plea  9:"  "Because  the  facts  set 
forth  in  said  plea  are  not  sufficient  in  law  to 
constitute  an  assumption  of  risk.  (2)  The 
mere  remaining  in  the  service  or  employment 
of  defendant  and  the  acquisition  of  knowl- 
edge of  defects  In  said  plea  do  not  constitute 


in  law  an  assumption  of  risk  on  the  part  of 

the  deceased." 

Denson  &  Den  son,  for  appellant  Goodhue 
&  Blackwood,  for  appellee. 

DOWDELL,  J.  Count  10  of  the  complaint, 
to  which  a  demurrer  was  sustained,  was  an 
attempt  to  charge  wanton  injury,  and  is  not 
a  count  in  simple  negligence.  It  may  be  that 
this  count  is  defective  in  its  averments  and 
open  to  the  demurrer,  but  not  on  the  grounds 
of  demurrer  assigned.  The  office  of  a  demur- 
rer is  to  specifically  point  out  the  defects  in 
the  pleading  to  which  it  is  directed,  to  afford 
the  opposite  party  the  opportunity  of  caring 
such  defect  by  amendment  The  trial  court 
erred  in  sustaining  the  demurrer  upon  the 
grounds  stated. 

Plea  9  of  the  defendant  was  not  subject  to 
the  demurrer  interposed  by  the  plaintiff. 
Count  1  of  the  complaint  to  which  this  plea 
was  addressed  as  an  answer,  charges  simple 
negligence,  and  is  based  on  subdivision  1  of 
section  1749  of  the  Code  of  1896,  known  as 
the  "employer's  liability  statute."  The  al- 
leged defect  under  the  averments  of  the  count 
confessedly  existed  at  the  tune  of  the  Injury. 
The  plea  avers  that  the  alleged  defect  and 
the  danger  arising  therefrom  were  at  and 
prior  to  the  happening  of  the  injuries  com- 
plained of  obvious,  such  as  could  be  seen  and 
known  by  a  man  of  ordinary  care  and  pru- 
dence occupying  the  position  of  plaintiff's  in- 
testate, and  that  plaintiff's  intestate,  after 
such  obvious  risk  aud  danger  had  existed, 
continued  in  the  service  of  defendant  for  an 
unreasonable  length  of  time,  and  thereby  as- 
sumed the  risk.  A  fair  and  reasonable  con- 
struction of  this  plea  is  that  the  alleged  de- 
fect and  danger  arising  therefrom  were  ob- 
vious and  existed  prior  to,  and  continued  to 
exist  up  to,  the  time  of  the  happening  of  the 
injury,  and  that  plaintiff's  intestate,  notwith- 
standing these  facts,  continued  in  the  service 
of  the  defendant  an  unreasonable  length  of 
time,  and  in  so  doing  assumed  the  risk.  The 
plea  was  not  subject  to  the  grounds  of  de- 
murrer stated,  and  we  think  the  criticism  of 
the  plea  In  the  argument  and  briefs  of  coun- 
sel is  hypercritical.  The  case  of  Osborne. 
Adm'r,  v.  Ala.  Steel  &  Wire  Co.,  136  Ala. 
575,  576,  33  South.  687,  cited  by  counsel  for 
appellant,  Is  an  authority  against,  rather 
than  in  support  of,  appellant's  contention. 

Pleas  20  and  21  were  addressed  to  the 
sixth  count  as  well  as  to  other  counts,  of  the 
complaint,  and  as  an  answer  to  the  sixth 
count  were  insufficient  They  do  not  show 
that  the  alleged  contributory  negligence  was 
subsequent  to  the  negligence  charged  in  tbe 
complaint  after  the  discovery  of  intestate's 
peril.  These  pleas  might  be  otherwise  Un- 
proved in  averment  as  to  the  facts  stated  con- 
stituting the  contributory  negligence. 

Counts  13,  14,  15,  and  16  were  subject  to 
the  demurrers  interposed,  and  the  court  prop- 
erly sustained  the  same. 
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for  the  errors  Indicated,  tbe  judgment  will 
be  reversed,  and  tbe  cause  remanded. 
Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, JJL,  concur. 


COLLIER  v.  TENNESSEE  COAL,  IRON  & 
R.  CO. 

(Supreme  Court  of  Alabama.   April  16,  1008.) 

1.  Master  and  Sib v ant— I n just  to  Servant 
—Relationship  to  Negligent  Superin- 
tendent—Materiality. 

Under  the  employer's  liability  act  (Civ. 
Code  1907.  8  3910,  subsec.  2),  making  an  em- 
ployer liable  for  injury  to  a  servant  caused  by 
the  negligence  of  one  in  exercising  superintend- 
ence intrusted  to  him  by  the  master,  it  is  not 
essential  to  an  employer's  liability  that  any  re- 
lation exist  at  the  time  of  injury  between  the 
servant  injured  and  the  alleged  negligent  super- 
intendent. 

2.  Same— Complaint—  Sufficiency. 

A  complaint  against  an  employer,  averring 
that  plaintiff's  injury  was  caused  by  the  negli- 
gence of  one  while  exercising  superintendence  in- 
trusted to  him  by  the  employer,  consisting  in 
the  superintendent  allowing  work  to  be  perform- 
ed in  a  manner  dangerous  to  plaintiffs  safety, 
whereby  a  rock  was  rolled  down  from  a  ptace 
above  where  plaintiff  was  at  work,  injuring  him, 
is  not  demurrable  as  undertaking  to  aver  the 
fact  constituting  the  negligence,  and  failing  to 
make  out  by  allegations  of  fact  negligence  on  the 
superintendent's  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §i  837-843.] 

3.  Same. 

If  an  employer's  superintendent  negligently 
allowed  work  "to  be  done  in  a  manner  danger- 
ous to  a  servant  as  to  whom  the  employer  and 
the  superintendent  were  bound  to  use  ordinary 
care,  the  employer  is  liable  to  the  servant  for 
proximately  resulting  Injury,  since  the  superin- 
tendent was  bound  to  the  same  degree  as  the 
employer  to  conserve  the  servant's  safety,  and 
the  employer  was  bound  to  use  reasonable  care 
to  know  whether  work  was  being  performed  in  a 
negligent  manner,  to  the  servants  danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  427-443.] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sbarpe,  Judge. 

Personal  injury  action  by  Charlie  Collier 
against  the  Tennessee  Coal,  Iron  &  Railroad 
Company.  From  a  judgment  sustaining  a  de- 
murrer to  tbe  complaint,  plaintiff  appeals. 
Reversed  and  remanded. 

Denson  &  Denson,  for  appellant  Percy  & 
Benners,  for  appellee. 

McCLELLAN.  J.  The  appeal  is  from  a  judg- 
ment sustaining  a  demurrer  to  the  complaint. 
It  contains  only  one  count  and  after  alleg- 
ing in  the  usual  way  the  existence  of  the  rela- 
tion of  master  and  servant  at  the  time  of  the 
injury,  and  that  at  that  time  he  was  engaged 
in  the  active  performance  of  the  duties  of  his 
employment  the  negligence  relied  on  is  thus 
charged :  "Plaintiff  avers  said  injury  to  have 
been  proximately  caused  by  reason  of  the 
negligence  of  Jack  Pampley,  a  person  in  the 
service  or  employment  of  the  defendant  who 


had  superintendence  intrusted  to  him,  whilst 
in  the  exercise  of  such  superintendence,  which 
negligence  consisted  In  this:  The  said  Pamp- 
ley negligently  allowed  work  of  the  defendant 
to  be  performed  in  a  manner  dangerous  to  the 
safety  of  the  plaintiff,  whereby  a  rock  was 
rolled  down  from  a  place  above  where  plain- 
tiff was  at  work,  injuring  •  *  •  him." 
This  count  avers  the  relation  existing  when 
the  injury  was  inflicted,  that  injury  did  re- 
sult to  tbe  plaintiff,  and  that  the  proximate 
cause  therefor  was  the  negligence  of  a  super- 
intendent of  the  defendant  whilst  in  the  exer- 
cise of  such  superintendence.  Unquestionably 
such  averments  set  forth  the  duty  and  the 
breach  of  it  by  one  for  whose  negligence  the 
defendant  is  responsible  under  the  very  letter 
of  subdivision  2  of  the  liability  act  (Civ.  Code 
1907,  p.  695,  8  3910,  subd.  2).  Under  this 
subdivision  of  the  act  it  is  not  essential  that 
any  relation  existed  at  the  time  of  the  injury 
between  the  party  Injured  and  the  alleged 
negligent  superintendent  In  K.  C,  M.  &  B. 
R.  R.  v.  Burton,  97  Ala.  246, 12  South.  88,  it  is 
said:  "Under  subdivision  2,  it  is  manifest, 
we  think,  the  liability  of  the  defendant  Is  in 
no  sense  dependent  upon  the  relations  exist- 
ing in  the  service  between  the  negligent  and 
the  Injured  person.  If  the  former  has  super- 
intendence intrusted  to  him,  and  is  negligent 
in  the  exercise  of  it,  to  the  injury  of  any  serv- 
ant or  employe  in  the  service  or  business  of 
the  master,  whatever  be  the  relation  inter  se 
of  the  servants,  the  master  is  made  liable 
therefor  by  the  very  terms  of  the  statute."  2 
Labatt's  Master  &  Servant,  §§  679-737. 

Counsel  insist  that  the  count  undertakes  to 
aver  the  facts  constituting  the  negligence  com- 
plained of,  and  since  that  is  essayed  the 
count  is  demurrable  in  Its  failure  to  make  out 
by  allegations  of  fact,  a  case  of  negligence  on 
the  part  of  Pampley.  We  do  not  so  construe 
the  count.  The  gravamen  of  the  count  is  that 
the  superintendent,  while  so  engaged,  negli- 
gently allowed  work  of  the  master  to  be  per- 
formed In  a  manner  dangerous  to  the  safety 
of  plaintiff.  Clearly  the  quo  modo  resulting 
in  injury  Is  not  thereby  attempted  to  be  set 
forth;  and  the  succeeding  averment,  describ- 
ing the  effect  of  the  asserted  negligence  of 
the  superintendent  is  no  more  than  the  al- 
legation of  the  consequence,  including  the 
agency  producing  it  of  the  negligence  charg- 
ed. The  rock  was  rolled  down,  inflicting  the 
alleged  injury,  and  the  cause  thereof  was  the 
generally  expressed  negligence  of  the  vice 
principal,  Pampley.  If  the  work  of  the  de- 
fendant was  allowed  by  the  superintendent 
to  be  done  in  a  manner  dangerous  to  plain- 
tiff, to  whom  the  defendant  and  Its  superin- 
tendent owed  the  duty  of  reasonable  care 
growing  out  of  the  relation  existing  between 
the  plaintiff  and  the  defendant,  and  the  meth- 
od employed  by  the  superintendent  was  negli- 
gent In  respect  of  the  safety  of  the  servant — 
plaintiff — the  duty  enjoined  was  breached, 
and  for  an  Injury  proximately  resulting  there- 
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from  liability  attached.  This  must  necessar- 
ily follow,  since,  upon  the  vice  principal — the 
superintendent — there  rested  the  duty  to  con- 
serve the  safety  of  servants  of  the  master  to 
the  same  degree  as  that  duty  was  upon  the 
master ;  and,  if  the  safety  of  the  servant  was 
negligently  permitted  to  be  endangered  by  the 
superintendent,  the  master  is  responsible  for 
the  consequences.  It  was  his  duty  to  exercise 
reasonable  care  to  know  whether  work  was 
being  performed  in  a  negligent  manner  to  the 
endangering  of  the  safety  of  the  servant.  1 
Labatt,  |  14. 

We  therefore  think  that  the  demurrer  was 
erroneously  sustained,  and  hence  reverse  the 
judgment,  and  remand  the  cause. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON,  J.,  con- 
cur. 

DOWDELL  J.  I  concur  In  the  judgment 
of  reversal  upon  the  ground  that  the  com- 
plaint was  not  subject  to  the  grounds  specified 
in  the  demurrer,  but  am  not  ready  to  commit 
myself  to  all  that  Is  said  as  to  the  sufficiency 
of  the  complaint 


STODENMETER  v.  HART. 
(Supreme  Court  of  Alabama.   April  16,  1908.) 

1.  Mortgages — Foreclosure — Bona  Fide  Ti- 
tle. 

Though,  under  the  powers  contained  in  a 
mortgage,  a  deed  executed  in  foreclosure  pro- 
ceedings by  the  mortgagee  to  himself  was  in- 
sufficient to  convey  title,  yet,  if  the  mortgage 
was  paid  pursuant  to  such  foreclosure  proceed- 
ings, the  mortgage  conveyed  the  legal  title  to 
the  purchaser. 

2.  Husband  and  Wife— Mortgage  bt  Wife 
—Evidence — Relevancy. 

Where  defendant  resisted  the  validity  of  a 
mortgage  on  the  ground  that  she  was  a  married 
woman  at  the  time  she  executed  it,  and  that  her 
husband  did  not  assent  thereto  in  writing,  by 
reason  of  which  it  was  void,  evidence  tending  to 
prove  or  disprove  the  marriage  at  the  time  it 
was  made  was  relevant. 

3.  Marriage— Evidence. 

On  an  issue  as  to  whether  defendant  was 
a  married  woman  at  the  time  she  signed  a  mort- 
gage in  controversy,  a  letter  written  to  and 
received  by  her,  long  prior  to  the  date  of  the 
mortgage,  by  her  alleged  husband,  addressed  to 
her  as  his  wife,  and  signed  by  him  as  her  hus- 
band, was  admissible  to  prove  the  marriage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Marriage,  §§  70,  75.] 

4.  Trial— Evidence— Rebuttal. 

Where,  on  an  issue  of  marriage  at  the 
time  defendant  executed  a  mortgage  in  controver- 
sy, defendant  testified  that  she  gave  in  her  prop- 
erty to  the  tax  assessor  for  assessment,  but  did 
not  remember  whether  she  listed  it  in  the  name 
of  Henry  or  Slodeameyer,  which  was  the  name 
she  bore  before  she  married  Henry,  it  was  com- 
petent in  rebuttal  for  plaintiff  to  introduce  the 
original  assessment  sheet  taken  from  the  files 
of  the  assessor's  office,  showing  that  the  prop- 
erty was  listed  under  the  name  of  Stodenmeyer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  IS  146-156.] 


5.  Witnesses— Impeachment— Cross-exami- 
nation. 

Where,  on  an  issue  of  marriage,  H.  testified 
as  a  witness  for  defendant  to  his  marriage  and 
cohabitation  with  her,  it  was  competent  on 
cross-examination  to  ask  him  if  he  had  not  rep- 
resented himself  to  others  as  being  an  unmar- 
ried man,  and,  on  laying  a  proper  predicate,  to 
show  any  transaction  in  which  he  held  himself 
out  as  unmarried. 

6.  Estoppel— Estoppel  in  Pais— Legal  Ti- 
tle to  Land. 

The  equitable  doctrine  of  estoppel  in  pais 
has  no  application  to  the  legal  title  to  land  in 
a  court  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  19,  Estoppel,  |  293.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  Sidney  Hart  against  Amelia 
Stodenmeyer.  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

John  W.  Chamblee,  for  appellant  Kerr  & 
Haley,  for  appellee. 

DOWDELL,  J.  This  Is  a  statutory  action 
of  ejectment  The  plaintiff  relied  for  title 
and  right  of  recovery  of  the  land  sued  for  on 
a  mortgage  executed  to  the  plaintiff  by  the 
defendant  and  a  purported  deed  executed  by 
the  plaintiff  to  himself  under  foreclosure  pro- 
ceedings had  under  powers  given  in  the 
mortgage.  If  it  be  conceded  that  the  deed 
executed  under  the  foreclosure  proceedings 
was  invalid  and  Insufficient  under  the  pow- 
ers contained  in  the  mortgage  to  convey  title, 
yet  if  the  mortgage  was  paid,  It  (the  mort- 
gage) conveyed  the  legal  title  into  the  plain- 
tiff, and  this  was  sufficient  to  make  a  prima 
facie  case  against  defendant  and  to  authorise 
a  recovery.  This  being  so,  the  admission  in 
evidence  against  the  objection  of  the  defend- 
ant of  what  purported  to  be  a  deed  under 
foreclosure  proceedings  was  error  without 
Injury. 

As  a  defense  the  defendant  set  up  that  she 
was  a  married  woman  at  the  date  of  the  exe- 
cution of  the  mortgage  by  her,  and  that  her 
husband  did  not  give  his  assent  in  writing 
to  Its  execution  as  required  by  the  statute, 
and  for  that  reason  the  mortgage  was  void. 
This  is  the  main  issue  in  the  case,  and  evi- 
dence tending  to  prove  or  disprove  the  fact 
of  the  defendant's  marriage  at  the  time  of 
the  making  of  the  mortgage  was  relevant 
There  was  no  evidence  of  a  marriage  under 
a  license  issued  for  that  purpose,  but  the  de- 
fendant sought  to  prove  marriage  by  long 
and  continuous  cohabitation  with  one  Jerry 
Henry;  they  recognizing  each  other  as  hus- 
band and  wife  and  so  holding  themselves  out 
to  the  public.  A  letter  written  to  the  defend- 
ant In  1895,  long  prior  to  the  date  of  the 
mortgage,  by  the  said  Jerry  Henry,  and  ad- 
dressed to  her  as  bis  wife,  and  signed  by  him 
as  her  husband,  and  received  by  the  defend- 
ant, was,  as  a  circumstance  tending  to  sup- 
port the  theory  of  marriage,  relevant  and 
competent  to  go  to  the  jury. 

The  defendant  as  a  witness  in  her  own  be- 
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half  baring  testified  that  she  gave  In  her 
property  to  the  tax  assessor  for  assessment 
for  taxes,  but  that  she  did  not  remember 
whether  she  gave  it  In  In  the  name  of  Amelia 
Henry,  or  Amelia  Stodenmeyer,  the  name  she 
bore  before  she  married  Henry,  it  was  com- 
petent in  rebuttal  for  the  plaintiff  to  Intro- 
duce In  evidence  the  original  assessment 
sheet,  shown  to  have  been  taken  from  the 
files  in  the  assessor's  office,  purporting  on  its 
face  to  have  been  given  by  the  defendant  in 
the  name  of  Amelia  Stodenmeyer. 

The  said  Jerry  Henry  having  testified  in 
the  case  as  a  witness  for  the  defendant  to 
his  marriage  and  cohabitation  with  the  de- 
fendant, it  was  competent  upon  the  cross- 
examination,  as  going  to  his  impeachment,  to 
ask  him  if  he  had  not  represented  himself  to 
others  as  being  an  unmarried  man.  So,  too, 
it  was  competent,,  upon  proper  predicate  laid, 
to  show  any  transaction  by  him  In  which  he 
held  himself  out  as  an  unmarried  man. 

The  equitable  doctrine  of  estoppel  in  pais 
has  no  application  to  the  legal  title  to  land 
in  a  court  of  law.  Mayfield's  Dig.  vol.  3, 
p.  411,  fi  27,  and  page  419,  f  210.  That 
part  of  the  oral  charge  of  the  court  to  the 
jury  asserting  a  contrary  principle  was  er- 
roneous. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


HYDE  v.  STATE. 
(Supreme  Court  of  Alabama.    April  21,  1908.) 

1.  Trespass— Criminal  Liability— Statutes 
— Construction— Provisos. 

Act  Feb.  19,  1907  (Gen.  Acts  1907,  p.  94) 
f  44,  makes  it  unlawful  for  any  person  to  bunt 
on  the  lands  of  another  without  first  having  ob- 
tained written  permission  from  the  owner  or 
agent  thereof.  Section  45%  (page  95)  provides 
that  the  act  shall  not  apply,  to  persons  hunting 
any  of  the  birds  or  animals  not  protected  by 
the  act.  Held  that  section  45%  should  be  con- 
strued as  a  proviso  to  section  44,  so  that  a 
person  not  hunting  the  animals  protected  by  the 
act  would  not  be  required  to  obtain  the  written 
permission. 

2.  Criminal  Law— Summary  Prosecution- 
Complaint — Matters  op  Defense. 

The  proviso  being  embodied  in  a  separate 
clause  of  the  statute  from  that  creating  the  of- 
fense, a  complaint  made  before  a  justice  of  the 
peace  in  the  form  of  an  affidavit  upon  which  a 
prosecution  under  the  act  is  commenced  is  suffi- 
cient, though  it  does  not  aver  that  the  hunting 
was  of  birds  or  animals  protected  by  the  statute, 
since  where  an  act  charged  as  a  viols  tion  of  the 
statute  comes  within  the  influence  of  a  proviso 
separate  from  the  prohibitory  clause  that  fact 
constitutes  a  defense  which  should  be  pleaded. 

3.  Game— Power  op  Stats  to  Protect. 

The  state,  by  virtue  of  its  police  power,  has 
authority  to  make  regulations  for  the  preserva- 
tion of  game  and  fish  by  restricting  their  tak- 
ing and  molestation  to  certain  seasons  of  the 
year. 


4.  Constitutional  Law— Personal  Rights- 
Use  or  Property  —  Restrictions  upon 
Landowner. 

Act  Feb.  19,  1907  (Gen.  Acts  1907,  p.  94) 
f  44,  making  it  unlawful  to  hunt  on  the  lands 
of  another  without  first  having  obtained  written 
permission  from  the  owner  or  agent  thereof,  is 
not  unconstitutional,  as  transcending  the  police 
power  of  the  state  in  restricting  the  rights  of 
the  landowner  in  the  use  of  his  property  by  re- 
quiring a  written,  as  distinguished  from  an  oral, 
permission. 

Appeal  from  Bibb  County  Court;  W.  L. 
Pratt,  Judge. 

John  Hyde  was  convicted  of  hunting  on 
the  lands  of  another  without  written  permis- 
sion, and  appeals.  Affirmed. 

W.  H.  Wright  and  Henry  Fitts,  for  appel- 
lant Alexander  M.  Garber,  Atty.  Gen.,  for 
the  State. 

DENSON,  J.  The  Legislature,  at  the  first 
session  held  in  1907,  enacted  a  statute,  enti- 
tled "An  act  relating  to  the  preservation,  pro- 
pagation and  protection  of  game  animals, 
wild  birds  and  fish ;  establishing  the  depart- 
ment of  game  and  fish,  creating  the  office  of 
state  game  and  fish  commissioner,  and  pro- 
viding for  his  election  and  compensation; 
creating  the  office  of  county  game  and  fish 
wardens,  and  deputy  game  and  fish  warden, 
and  providing  for  their  appointment  and  com- 
pensation; creating  a  game  and  fish  protec- 
tion fund  and  appropriating  money  there- 
from." This  act  was  approved  February  19, 
1907,  and  may  be  found  in  Gen.  Acts  1907, 
at  page  81.  Section  44  of  the  act  is  In  this 
language:  "That  it  is  hereby  made  unlaw- 
ful for  any  person  to  hunt  on  the  lands  of 
another  without  first  having  obtained  from 
the  owner  or  agent  thereof  a  written  per- 
mission to  do  so,  said  written  permission 
shall  be  good  for  one  year  from  date  of  is- 
suance unless  otherwise  provided  therein,  and 
said  permission  shall  expire  unless  otherwise 
provided  at  the  expiration  of  one  year  from 
the  date  of  issuance.  Any  person  violating 
tbe  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor  and  on  conviction 
shall  be  fined  not  less  than  ten  nor  more 
than  twenty-five  dollars."  Section  45%  of 
the  act  Is  in  this  language:  "The  provisions 
of  this  act  shall  not  apply  to  persons  bunt- 
ing any  of  the  birds  or  animals  of  this  state 
which  are  not  protected  by  the  provisions  of 
this  act."  It  is  clear  that  section  45%  must 
be  construed  'as  a  proviso  to  section  44 ;  so 
that  a  person  not  hunting  game  animals  or 
birds  as  the  same  are  defined  by  the  act 
would  not  be  required  to  obtain  the  written 
consent  required  by  section  44. 

The  affidavit  on  which  this  prosecution 
was  commenced  in  the  justice  court  reads  as 
follows:  "The  state  of  Alabama,  Bibb  Coun- 
ty. Personally  appeared  before  me,  A.  H. 
Gentry,  a  justice  of  the  peace  in  and  for  said 
county,  C.  H.  Cole,  who,  being  duly  sworn, 
says  on  oath  that  within  60  days  before  mak- 
ing this  affidavit,  in  said  county,  John  Hyde 
did  hunt  on  the  lands  of  another  without 
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written  permission,  against  the  peace  and 
dignity  of  the  state  of  Alabama."  The  jurat 
and  signature  are  omitted  here.  It  is  first  In- 
sisted, on  demurrer,  that  the  affidavit  Is  de- 
fective, because  it  fails  to  allege  that  the 
hunting  was  of  some  of  the  birds  or  animals 
protected  by  the  game  law,  and  therefore 
that  no  violation  of  law  is  charged.  This  po- 
sition is  not  well  taken.  Notwithstanding 
section  45%  must  be  construed  in  connection 
with  section  44,  as  a  proviso  to  that  section, 
the  proviso  being  embodied  in  a  separate 
clause  of  the  statute  from  that  creating  the 
offense,  it  is  not  necessary  that  the  affidavit 
should  aver  that  the  hunting  was  of  birds 
or  animals  protected  by  the  statute;  the  set- 
tled rule  being  that,  if  the  act  charged  as  a 
violation  of  the  statute  comes  within  the  in- 
fluence of  the  proviso,  this  would  constitute 
a  defense  more  properly  coming  from  the  de- 
fendant Grattan's  Case,  71  Ala.  844,  and 
authorities  there  cited;  Bellinger's  Case,  92 
Ala.  86,  9  South.  399;  Slms's  Case,  135  Ala. 
61,  33  South.  162;  Brazel  ton's  Case,  66  Ala. 
96  ;  22  Cyc.  p.  344;  10  Ency.  PI.  &  Pr.  p. 
495.  This  rule  prevails  in  respect  to  indict- 
ments. A  fortiori  it  is  applicable  to  com- 
plaints made  before  justices  of  the  peace  in 
the  form  of.  affidavits,  in  which  that  particu- 
larity required  to  be  observed  in  Indictments 
Is  dispensed  with.  Brazelton's  Case,  ubi  su- 
pra ;  Brown's  Case,  63  Ala.  97. 

It  is  next  insisted  that,  in  so  far  as  section 
44  is  concerned,  the  act  is  unconstitutional 
as  embracing  a  subject  not  within  the  police 
power  of  the  state  to  deal  with  or  legislate 
upon.  Speaking  generally  with  respect  to  the 
act,  it  may  be  said  that  the  right  of  the  state, 
In  the  exercise  of  the  police  power,  to  make 
regulations  for  the  preservation  of  game  and 
fish,  restricting  their  taking  and  molestation 
to  certain  seasons  of  the  year  and  under  pre- 
scribed rules  and  regulations,  Is  recognized 
and  established,  not  only  in  the  common  law 
of  England,  but  by  the  decisions  of  the  courts 
of  last  resort  in  many  of  the  states,  as  well 
as  by  the  Supreme  Court  of  the  United  States. 

In  the  case  of  Geer  v.  State  of  Connecticut, 
161  U.  S.  519,  16  Sup.  Ct.  600,  40  L.  Ed.  793, 
will  be  found  an  exhaustive  and  interesting 
discussion  of  the  question  by  Justice  White, 
who  wrote  the  majority  opinion  for  the 
court.  In  that  opinion,  after  discussing  the 
nature  of  the  property  In  game,  and  asserting 
that  the  ownership  of  wild  animals  (so  far 
as  they  are  capable  of  ownership)  is  In  the 
state,  not  as  proprietor,  but  In  its  sovereign 
capacity,  as  the  representative,  and  for  the 
benefit,  of  its  people,  the  learned  writer  an- 
nounces the  further  conclusion  that  the  Leg- 
islature, in  virtue  of  the  police  power,  has  the 
absolute  right  to  control  and  regulate  the 
killing  of  game,  even  to  the  extent  of  pro- 
hibiting the  shipment  of  game  birds  and  ani- 
mals out  of  the  state  after  they  have  been 
reduced  to  possession.  This  latter  conclusion 
has  reference  to  the  Interstate  commerce 
clause  of  the  federal  Constitution,  and  it  may 


be  a  matter  of  Importance  to  transcribe  what 
was  said  in  the  very  conclusion  of  the  opin- 
ion on  this  subject:  "Aside  from  the  authori- 
ty of  the  state,  derived  from  the  common 
ownership  of  game  and  the  trust  for  the 
benefit  of  its  people  which  the  state  exercises 
In  relation  thereto,  there  is  another  view  of 
the  power  of  the  state  In  regard  to  the  proper- 
ty In  game  which  Is  equally  conclusive.  The 
right  to  preserve  game  flows  from  the  un- 
doubted existence  in  the  state  of  a  police 
power  to  that  end,  which  may  be  none  the 
less  efficiently  called  into  play  because  by 
doing  so  Interstate  commerce  may  be  remote- 
ly and  indirectly  affected.  *  *  *  Indeed, 
the  source  of  the  police  power  as  to  game 
birds  (like  those  covered  by  the  statute  here 
called  In  question)  flows  from  the  duty  of  the 
state  to  preserve  for  its  people  a  valuable 
food  supply.  Phelps  v.  Racey,  60  N.  Y.  10, 
19  Am.  Rep.  140.  The  exercise  by  the  state 
of  such  power,  therefore,  comes  directly  with- 
in the  principle  of  Plumley  v.  Massachusetts, 
155  U.  S.  461,  473,  15  Sup.  Ct  154,  39  I*  Ed 
223,  227.  The  power  of  a  state  to  protect  by 
adequate  police  regulation  Its  people  against 
the  adulteration  of  articles  of  food  (which 
was  in  that  case  maintained),  although  in  do- 
ing so  commerce  might  be  remotely  affected, 
necessarily  carries  with  it  the  existence  of  a 
like  power  to  preserve  a  food  supply  which 
belongs  in  common  to  all  the  people  of  the 
state,  which  can  only  become  the  subject  of 
ownership  In  a  qualified  way,  and  which  can 
never  be  the  object  of  commerce,  except  with 
the  consent  of  the  state  and  subject  to  the 
conditions  which  It  may  deem  best  to  impose 
for  the  public  good."  State  v.  Chapel,  64 
Minn.  130,  66  N.  W.  205,  32  L.  R.  A.  131,  58 
Am.  St.  Rep.  524 ;  14  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  p.  661,  and  cases  cited  in  notes  to 
text  It  suffices  to  say  our  views  on  the  sub- 
ject accord  with  those  expressed  In  the  very 
able  opinion  of  Justice  White. 

Recurring  to  the  position  assumed  and  the 
point  made  by  the  defendant  (appellant)  In 
his  brief,  he  does  not  as  we  understand  the 
point,  contend  for  the  general  proposition 
that  it  is  outside  of  the  police  power  of  the 
state  to  pass  a  law  relating  to  the  preserva- 
tion and  propagation  of  game  animals,  wild 
birds,  and  fish,  but  simply  maintains  that 
section  44  of  the  law  here  in  judgment  deals 
with  a  subject  outside  of  legislative  competen- 
cy In  respect  to  the  police  power.  The  lan-' 
guage  of  the  brief  in  the  statement  of  the 
proposition  is  as  follows:  "We  further  sug- 
gest that  section  44  of  the  game  law,  in  re- 
quiring of  the  landowner  a  written,  as  dis- 
tinguished from  the  oral,  permission,  tran- 
scends the  power  of  the  state."  The  argu- 
ment In  support  of  the  contention  proceeds 
on  the  theory,  not  that  any  right  of  the  hun- 
ter is  restricted,  but  that  the  right  of  the 
landowner  In  the  use  of  his  property  Is  un- 
duly restricted.  Assuming,  from  this  point 
of  view,  that  the  defendant  Is  in  position  to 
bring  in  question  the  constitutionality  of  the 
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act,  which  right  In  defendant  may  well  be 
doubted  (8  Cyc.  pp.  787-789 ;  Jones  v.  Black, 
48  Ala.  540;  Smith  v.  Inge,  80  Ala.  283; 
Shehane  v.  Bailey,  110  Ala.  308,  20  South. 
359),  we  are  of  the  opinion  that  his  conten- 
tion is  untenable.  It  is  clear  to  our  minds 
that,  instead  of  the  law's  being  an  invasion 
or  an  undue  abridgment  of  any  right  of  the 
landowner  in  the  use  of  his  property,  it  op- 
erates as  a  protection  to  it  against  trespass- 
ers. The  only  restriction,  it  seems  to  us,  is 
one  placed  upon  the  defendant;  and  It  is 
not,  and  in  the  very  nature  of  things  cannot 
be,  contended  that  the  restriction  invades 
any  constitutional  right  of  his.  It  Is  not 
the  right  of  any  person  to  hunt  on  the  lands 
of  another  without  the  consent  of  the  owner ; 
and  one  bunting  without  consent  is  a  tres- 
passer, subjecting  himself  to  a  civil  action 
for  the  offense.  14  Am.  &  Eng.  Ency.  Law 
<2d.  Ed.)  660. 

On  the  foregoing  considerations  we  hold 
that  the  point  made  by  the  defendant  on  the 
constitutionality  of  section  44  of  the  act  is 
not  well  taken.  No  other  question  has  been 
presented,  and  the  Judgment  of  conviction 
will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 


BROOKE  v.  STATE. 

(Supreme  Court  of  Alabama.   April  21,  1908.) 

L  Criminal  Law— Former  Jeopabdy— Juris- 
diction or  Municipal  Officers. 

A  single  crime  cannot  be  subdivided  into 
two  or  more  offenses;  and  where  the  state, 
through  its  authorized  officers,  elects  to  prose- 
cute a  crime  in  one  of  its  phases,  it  cannot  sub- 
sequently prosecute  for  the  same  criminal  act 
under  color  of  another  name;  and  where  the 
law  confers  on  municipal  officers  jurisdiction  to 
try  offenses  against  the  state,  the  state  makes 
such  officers  its  officers  in  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
to).  14,  Criminal  Law,  }  404.] 

2.  Same— Plea  or  Formes  JEOPARDY— SUFFI- 
CIENCY. 

A  plea  of  former  jeopardy,  which  alleges 
the  jurisdiction  of  the  mayor's  court  of  a  town 
to  try  offenses  against  the  state,  that  accused 
was  tried  for  an  offense  against  the  state  in  such 
court,  and  that  it  was  the  identical  offense  for 
which  he  was  indicted,  is  sufficient,  where  the 
act  gives  to  the  mayors  court  jurisdiction  con- 
current with  the  county  and  circuit  courts  of 
criminal  cases. 

3.  Same  —  Former  Jeopardy  —  Concurrent 
Jubisdiction. 

Where  two  courts  have  concurrent  jurisdic- 
tion of  an  offense,  an  acquittal  or  conviction  in 
one  will  bar  a  prosecution  in  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  308.] 
4^  Same — Trial — Acquittal — Effect. 

Under  section  11  of  the  charter  of  the  town 
of  Luverne  (Acts  1890-91,  p.  409),  authorizing 
the  marshal  to  arrest  offenders  for  offenses  com- 
mitted in  his  presence,  or  for  offenses  which  he 
has  probable  cause  to  believe  were  committed 
within  the  corporate  limits  of  the  town,  and 
keep  them  in  custody  until  trial,  a  judgment  of 


acquittal  in  the  mayor's  court  of  a  town  is  not 
void  because  the  arrest  was  not  based  on  any 
affidavit 

5.  Same— Plea  or  Misnomer— Replication— 
Sufficiency. 

A  plea  of  misnomer  set  up  that  the  name 
of  accused  was  "Hadley  Y.  B."  and  not  "Hodley 
Y.  B.,"  as  set  forth  in  the  indictment.  The  rep- 
lication alleged  that  the  second  letter  of  the 
Christian  name  of  accused  was  "a,"  and  not 
"o,"  and  that  it  was  the  intention  of  the  solicitor 
who  drew  the  indictment  to  so  write  it  Held, 
that  the  replication  was  not  demurrable. 

6.  Same — Issues — Evidence — Admissibility. 

Where  accused  filed  a  plea  of  misnomer, 
setting  ud  that  his  name  was  "Hadley  Y.  B., 
and  not  "Hodley  Y.  B.,"  as  set  forth  in  the  in- 
dictment and  the  replication  alleged  that  the 
second  letter  of  the  Christian  name  of  accused 
was  "a,"  and  not  "o,"  and  that  it  was  the  Inten- 
tion of  the  solicitor  who  drew  the  indictment  to 
so  write  it,  the  testimony  of  the  person  who 
drew  the  indictment  that  the  name  was  "Had- 
ley," and  not  "Hodley,"  and  that  the  first  vowel 
was  an  "a,"  was  competent 

7.  Assault  and  Battery— Evidence— Admis- 
sibility. 

Under  Or.  Code  1896,  I  4345.  providing 
that,  accused  on  trial  for  an  assault  and  bat- 
tery, may  give  in  evidence  any  opprobrious 
words  used  by  prosecutor  at  or  near  the  time 
of  the  assault,  one  on  trial  for  assaulting  an 
editor  may  introduce  in  evidence  an  abusive 
editorial,  on  it  appearing  that  the  editorial  was 
published  so  recently,  or  it  came  to  the  knowl- 
edge of  accused  so  recently,  as  to  be  at  or  near 
the  time  of  the  assault 

8.  Same— Physical  Condition  or  Accused— 
Admissibility. 

On  a  trial  for  assault  and  battery,  proof  of 
the  physical  condition  of  accused  is  inadmissible. 

9.  Same — Premeditation — Evidence — Admis- 
sibility. 

On  a  trial  for  assault  and  battery,  the  ques- 
tion of  premeditation  is  not  in  issue. 

10.  Same  —  Evidence— Competency— Uncom- 
municated  Intent  of  Accused. 

On  a  trial  for  assault  and  battery,  ques- 
tions asked  accused  as  to  why  he  carried  a 
walking  cane  are  objectionable,  as  calling  for 
the  uncommunicated  intentions  of  accused. 

11.  Criminal  Law— Jurisdiction— Locality 
oi  Offense. 

Where,  on  a  trial  for  an  offense  committed 
in  a  building  used  as  a  post  office,  it  was  shown 
that  the  post  office  was  rented  by  the  postmaster, 
the  questions  of  the  right  of  the  state  to  try  of- 
fenses committed  in  places  ceded  to  the  United 
States,  or  of  the  force  of  Civ.  Code  1898,  }  628, 
authorizing  the  ceding  of  jurisdiction  to  the 
United  States,  were  immaterial. 

12.  Same— Instructions. 

An  instruction  that  "a  probability  of  ac- 
cused is  a  just  foundation  for  a  reasonable  doubt 
of  his  guilt,  and  therefore  for  his  acquittal,"  is 
elliptical,  and  properly  refused. 

Appeal  from  Circuit  Court,  Crenshaw  Coun- 
ty; J.  C.  Richardson,  Judge. 

H.  Y.  Brooke  was  convicted  of  assault  and 
battery,  and  he  appeals.  Reversed  and  re- 
manded. 

Accused  filed  a  plea  of  misnomer,  setting 
up  that  his  name  was  "Hadley  Y.  Brooke," 
and  not  "Hodley  Y.  Brooke,"  as  set  forth 
In  the  Indictment  Replying  the  state  alleg- 
ed that  the  indictment  charges  "Hadley  Y. 
Brooke"  with  assault  and  battery,  and  not 
"Hodley  Y.  Brooke";  that  the  second  letter 
of  the  Christian  name  of  defendant  is  the 
letter  "a,"  and  not  the  tetter  "o";  that  It 
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was  the  intention  of  the  solicitor  who  drew 
the  indictment  to  so  write  it;  and  that  the 
said  solicitor  annexed  the  letter  "a,"  just  as 
the  letter  appears  in  the  Christian  name  of 
defendant  Demurrers  were  interposed,  be- 
cause the  replication  was  frivolous,  because 
it  is  no  answer  to  the  plea  of  misnomer,  be- 
cause it  falls  to  aver  that  defendant's  name 
in  said  indictment  is  spelled  "Hadley  Y. 
Brooke,"  and  because  the  intention  of  the 
solicitor  In  drawing  the  indictment  is  no 
answer  to  the  plea.  The  testimony  of  W.  W. 
Pearson,  who  was  Introduced  as  a  witness  for 
the  state,  and  who  was  shown  to  have  been 
the  special  solicitor  who  drew  the  indict- 
ment in  question,  was  that  the  name  was 
"Hadley,"  and  not  "Hodley";  that  the  first 
vowel  was  an  "a,"  and  that  was  the  way  he 
wrote  all  his  "a's" ;  and  the  other  testimony 
is  to  the  same  effect. 

Accused  offered  to  show  that  McLendon, 
the  party  alleged  to  have  been  assaulted,  was 
the  editor  and  proprietor  of  the  Luverne 
Journal,  and  that  just  prior  to  the  difficulty 
the  edition  of  the  paper  came  out  containing 
an  article  severely  criticising  and  abusive  of 
him.  Thereupon  he  offered  a  copy  of  the 
Luverne  Journal,  and  especially  the  editorial 
referred  to,  and  other  copies  containing  edi- 
torials written  previous  to  the  difficulty, 
which  were  very  abusive  in  their  nature,  all 
of  which  the  court  excluded. 

Charge  4,  refused  to  defendant,  is  as  fol- 
lows: "The  court  charges  the  Jury  that  a 
probability  of  defendant  is  a  just  founda- 
tion for  a  reasonable  doubt  of  his  guilt,  and 
therefore  for  his  acquittal."  The  other  char- 
ges referred  to  required  an  acquittal  of  de- 
fendant if  the  building  in  which  the  assault 
and  battery  Is  alleged  to  have  been  commit- 
ted was  a  United  States  post  office  and  used 
exclusively  for  said  purpose. 

M.  W.  Rushton,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  defendant  (appellant) 
was  Indicted  and  convicted  of  an  assault  and 
battery.  It  is  contended  by  the  appellant 
that  the  court  erred  In  sustaining  the  de- 
murrers, by  the  state,  to  the  pleas  of  former 
jeopardy.  The  insistence  by  the  state  Is  that 
under  the  case  of  Englehardt  v.  State,  88 
Ala.  100,  7  South.  154,  said  pleas  were  not 
good,  because  they  did  not  show  that  the 
charter  of  the  town  of  Luverne  specially 
provided  that  a  conviction  or  acquittal  be- 
fore the  mayor  should  be  a  bar  to  a  prose- 
cution before  a  state  court  for  the  same 
offense. 

It  is  true  that  in  that  case,  the  clause  of 
the  act  amending  the  charter  of  the  City  of 
Montgomery,  which  is  cited,  has  that  expres- 
sion ;  yet  an  inspection  of  the  act  shows  that 
the  original  charter  of  said  city  provided 
merely  that  the  "mayor  and  aldermen  shall 
be  ex  officio  vested  with  and  may  exercise 
In  said  city  all  the  powers  and  authority  that 
belong  to  justices  of  the  peace,  in  criminal 


matters,  by  the  laws  of  the  state."  Acts 
1869-70,  p.  363,  S  10.  This  merely  refers  to 
the  powers  and  authority  of  the  mayor  with 
regard  to  offenses  against  the  city.  The 
amendment,  which  the  court  refers  to,  and 
under  which  the  plea  would  have  been  good 
If  the  offense  had  been  committed  subse- 
quent to  the  enactment,  provides  that  the 
recorder  "shall  have  original  and  concurrent 
jurisdiction  of  ail  misdemeanors,  committed 
within  said  city,  *  •  •  against  the  laws 
of  the  state."  and  then  goes  on  with  the  sen- 
tence quoted  by  the  court  Acts  1888-89,  p. 
526.  The  latter  clause  is  merely  a  state- 
ment of  a  result  which  would  have  neces- 
sarily followed  the  enactment  of  the  first 
clause,  without  it;  for  the  only  requisite  of 
former  jeopardy,  so  far  as  this  point  is  con- 
cerned, is  that  the  defendant  shall  have 
been  acquitted  or  convicted  before  a  court 
of  competent  Jurisdiction  for  the  same  of- 
fense. "A  single  crime  cannot  be  split  up 
or  subdivided  Into  two  or  more  Indictable  of- 
fenses; and  hence  if  the  state,  through  Its 
authorized  officers,  elects  to  prosecute  a 
crime  In  one  of  its  phases  or  aspects,  it  can- 
not afterwards  prosecute  for  the  same  crimi- 
nal act  under  color  of  another  name."  Moore 
v.  State,  71  Ala.  307;  Powell  v.  State,  89 
Ala.  172,  174,  8  South.  109.  When  the  law 
confers  upon  municipal  officers  jurisdiction 
to  try  offenses  against  the  state,  It  makes 
such  officers  its  officers  in  the  trial  of  such 
cases,  and  it  is  not  analogous  to  the  trial  for 
a  mere  violation  of  a  city  ordinance.  In  a 
later  case  this  court  held  a  similar  plea 
good,  not  by  virtue  of  the  clause  quoted  in 
the  Englehardt  Case,  but  upon  the  general 
principle  that  the  recorder's  court  had  Juris- 
diction to  try  the  same  offense  against  the 
state.  Jackson  v.  State,  136  Ala.  96,  33 
South.  888. 

The  pleas  demurred  to  averred  the  juris- 
diction of  the  mayor's  court  of  Luverne  to 
try  offenses  against  the  state,  and  that  the 
defendant  was  tried  for  an  offense  against 
the  state,  that  it  was  the  Identical  offense 
for  which  he  is  Indicted  in  this  case,  etc, 
and  the  act  gives  to  the  mayor  of  Luverne, 
in  addition  to  jurisdiction  to  try  for  viola- 
tions of  the  by-laws  and  ordinances  of  said 
town,  alBo  "jurisdiction,  concurrent  with  the 
county  and  circuit  courts,  of  all  misdemean- 
ors known  to  the  laws  of  the  state,  committed 
within  the  corporate  limits  of  said  town." 
Acts  1890-91,  p.  408,  i  10.  "Where  two 
courts  have  concurrent  jurisdiction  of  an  of- 
fense, an  acquittal  or  conviction  In  one  will 
bar  a  prosecution  in  the  other."  17  A.  *  E. 
Ency.  Law  (2d  Ed.)  p.  588.  Consequently,  In 
so  far  as  this  point  is  concerned,  the  pleas 
were  sufficient 

It  Is  next  insisted  by  the  state  that  the 
judgment  of  acquittal  in  the  mayor's  court 
was  void  because  the  arrest  was  not  based  on 
any  affidavit.  It  is  a  sufficient  answer  to  this 
that  the  charter  of  the  town  of  Luverne  au- 
thorizes the  marshal  "to  arrest  offenders  for 
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offenses  committed  in  his  presence,  or  for  of- 
fenses for  which  he  has  probable  cause  to 
believe  were  committed  within  the  corporate 
limits  of  said  town,  and  keep  them  In  custody 
until  trial."  Acts  1890-91,  p.  409,  f  11.  So 
it  cannot  be  affirmed  that  said  judgment  was 
void,  and  the  court  erred  in  sustaining  de- 
murrers to  the  pleas  of  former  Jeopardy. 

The  question  of  misnomer  was  submitted 
to  the  Jury,  and  their  verdict  on  that  issue 
was  in  favor  of  the  state;  but  the  defend- 
ant claims  that  his  demurrer  to  the  replica- 
tion to  the  plea  of  misnomer,  and  his  motion 
to  strike  the  same,  before  issue  Joined,  should 
have  been  sustained.  No  objection  seems  to 
have  been  offered  to  the  plea  of  misnomer 
having  been  interposed  after  a  plea  in  bar 
had  been  filed  and  disposed  of.  Miller  v. 
State,  54  Ala.  155;  Wells  v.  State,  88  Ala. 
239,  7  South.  272.  At  any  rate  the  demurrer 
to  the  replication  seems  to  have  been  prop- 
erly overruled.  Gilmore  v.  State,  126  Ala. 
20.  28  South.  596,  600  (column  2). 

The  objections  to  the  testimony  of  W.  W. 
Pearson  were  properly  overruled  (Gilmore  v. 
State,  supra),  and  on  the  same  authority  the 
general  charge  for  the  state  was  properly 
given  on  the  plea  of  misnomer. 

The  court  erred  in  sustaining  objections 
to  the  questions  In  regard  to  the  article  in 
the  Lnverne  Journal.  If,  upon  another  trial, 
It  shall  be  shown  that  said  article  was  pub- 
lished so  recently,  or  had  only  come  to  the 
knowledge  of  the  defendant  so  recently,  as 
to  be  "at  or  near  the  time  of  the  assault," 
the  defendant  will  be  entitled  to  have  the 
evidence  go  before  the  Jury  under  section 
4345  of  the  Criminal  Code  of  1896.  Kelser 
v.  Smith,  71  Ala.  481,  46  Am.  Rep.  312,  and 
cases  cited. 

The  objections  to  the  questions  to  the  de- 
fendant as  to  his  physical  condition  at  the 
time  he  made  the  attack  were  properly  sus- 
tained. His  physical  condition  was  not  ma- 
terial to  any  Issue  In  this  cause.  A  weak 
man  has  no  more  right  to  commit  an  assault 
and  battery  than  a  strong  one. 

The  objections  to  the  questions  as  to  why 
the  defendant  carried  the  stick,  and  as  to 
whether  he  knew  that  McLendon  was  in  the 
post  office  when  he  went  there,  were  properly 
sustained.  The  question  of  premeditation 
was  not  in  this  case,  nor  was  there  any  at- 
tempt to  prove  preparation  for  the  attack. 
The  stick  was  simply  a  walking  cane,  which 
any  one  has  a  right  to  carry.  In  addition, 
it  may  be  stated  that  the  questions  called  for 
the  uncommunlcated  intentions  of  the  wit- 
ness. Lewis  v.  State,  96  Ala.  6, 11  South.  259, 
38  Am.  St.  Rep.  75. 

The  charges  requested  by  the  defendant, 
to  the  effect  that  the  court  was  without  juris- 
diction of  the  offense  because  it  was  com- 
mitted in  the  post  office,  were  properly  re- 
fused. It  is  not  necessary  to  enter  Into  the 
question  of  the  state's  right  to  try  offenses 
committed  In  places  ceded  to  the  United 
States,  or  as  to  the  force  and  effect  of  our 


statute.  Civ.  Code  1896,  f  628.  There  Is  no 
proof  tending  to  show  that  the  building  used 
as  a  post  office  was  on  ground  that  had 
been  ceded  to  the  United  States ;  but,  on  the 
contrary,  it  is  shown  that  the  post  office  was 
rented  by  the  postmaster. 

The  charge  marked  4  Is  elliptical,  and  was 
properly  refused. 

The  judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


SIMS  v.  STATE. 
(Supreme  Court  of  Alabama.   April  21,  1908.) 

1.  Fobgery — Subjects — Tax  Receipt—  "Fob- 
qeby  in  Second  Degree." 

Under  Cr.  Code  1896,  $  4720,  providing  that 
a  person  who,  with  intent  to  injure  or  defraud, 
falsely  makes,  alters,  forges,  counterfeits,  etc., 
any  receipt  for  the  payment  of  money  or  any 
instrument  of  writing  being  or  purporting  to  be 
the  act  of  another,  shall  be  guilty  of  "forgery  in 
the  second  degree,"  a  receipt  for  the  payment  of 
taxes  is  a  proper  subject  of  forgery. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2909.] 

2.  Same— Indictment. 

Under  Cr.  Code  1896,  §  4720.  which  provides 
that  any  person  who,  with  intent  to  defraud, 
alters  a  receipt  for  the  payment  of  money,  etc., 
shall  be  guilty  of  forgery  in  the  second  degree, 
an  indictment  charging  that  defendant,  with 
intent  to  injure  and  defraud,  did  alter  a  receipt 
for  the  payment  of  money  substantially  as  fol- 
lows, etc.,  reciting  a  receipt  for  the  payment  of 
taxes,  by  inserting  therein  after  the  words 
"Assessor's  demand  notice,  50tf,"  the  words  "poll 
tax,  $1.50,"  and  inserting  after  the  word  "total," 
where  it  last  appears,  "the  figures  $3.00."  etc.. 
so  as  to  change  the  receipt  to  show  a  payment  of 
poll  taxes,  was  in  compliance  with  form  50,  and 
was  therefore  sufficient. 

3.  Criminal  Law— Best  and  Secondaby  Evi- 
dence—Loss  of  Original. 

Before  secondary  evidence  Is  admissible  in 
a  criminal  case  to  prove  the  contents  of  a  writ- 
ing claimed  to  be  lost,  it  must  be  shown  that 
every  reasonable  effort  which  would  result  In 
its  production  has  been  made  without  avail. 

[Ed.  Note.— For  cases  in  noint.  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SI  882-886.] 

4.  Same— Search. 

In  a  prosecution  for  forging  a  tax  receipt, 
evidence  that  the  receipt  was  lost  or  misplaced 
while  the  notes  of  testimony  before  the  grand 
jury  were  either  in  the  office  of  the  witness  or  in 
the  clerk's  office,  and  that  witness  had  made 
diligent  search  for  the  same  in  his  office,  but 
could  not  find  same,  was  insufficient  to  author- 
ize secondary  evidence  of  the  contents  of  the 
receipt,  in  the  absence  of  proof  that  the  place 
where  the  notes  were  kept  in  the  clerk's  office 
and  from  which  the  notes  were  removed  had 
been  searched,  and  the  receipt  not  found. 

[Ed.  Note.— For  cases  in  noint.  see  Cent.  Disr 
vol.  14,  Criminal  Law,  |§  887,  888.] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Sowell,  Judge. 

.Will  D.  Sims  was  convicted  of  forgery, 
and  he  appeals.   Reversed  and  remanded. 

The  indictment  is  in  the  following  lan- 
guage: "The  grand  Jury  of  said  county 
charge  that  before  the  finding  of  this  lndict- 


Digitized  by  Google 


494 


46  SOUTHERN  REPORTER. 


ment  Will  D.  Sims,  with  Intent  to  Injure  and 
defraud,  did  alter  a  receipt  for  the  payment 
of  money  which  receipt  is  substantially  as 
follows:  'Beat  No.  4.  No.  1,101.  Feb.  24 
1903.  Received  of  H.  V.  Nix  the  sum  of  one 
&  50/100  dollars  In  full  amount  of  taxes  due 
the  state  of  Alabama  and  county  of  Walker, 
tax  year  1902.  Real  Estate.  State  tax,  55 ; 
special  state  tax  soldiers,  10;  special  state 
tax  school,  10 ;  county  tax,  50 ;  special  coun- 
ty tax  bridge  and  C.  H.,"25;  special  county 
tax  school.  Personal  Property.  State  tax, 
special  state  tax  soldiers,  special  state  tax 
school,  county  tax,  special  county  tax  bridges 
and  0.  H.,  special  county  tax  school.  Asses- 
sor's demand  notice,  .50;  board  of  equaliza- 
tion, subpoenas,  25tf;  notice,  25tf;  total,  $1.- 

SD;  Interest,    days  @  8*;  collector's 

demand  notice,  50*;  total.  W.  Richardson, 
Tax  Collector.*  And  the  grand  jury  aver  that 
said  alteration  consisted  in  Inserting  therein 
after  the  words  'Assessor's  demand  notice, 
50c\'  the  words  *poll  tax,  $1.50,'  and  insert- 
ing therein  after  the  word  "total,"  where  it 
last  appears  therein,  the  figures  '13.00,' 
against  the  peace  and  dignity  of  the  state  of 
Alabama." 

The  following  demurrers  were  Interposed: 
"(1)  The  Indictment  charges  no  offense,  in 
that  the  paper  set  out  in  said  indictment  is 
not  such  a  paper  as  the  statute  makes  the 
subject  of  forgery.  (2)  The  paper  set  out  in 
the  indictment  would  not  create  any  pecuni- 
ary demand  or  obligation.  (3)  The  paper  or 
receipt  set  out  in  the  indictment  is  not  one 
by  which  a  pecuniary  demand  or  obligation 
purports  to  be  created,  and  the  false  making 
of  which  with  intent  to  defraud  is  forgery. 
(4)  The  indictment,  while  setting  out  the  al- 
leged altered  receipt,  does  not  set  out  any 
writing  by  which  on  its  face  any  person 
could  be  injured  or  defrauded,  and  no  extrin- 
sic facts  are  averred  showing  such  Intent 
to  Injure  or  defraud.  (5)  The  paper  set  out 
in  the  Indictment  fails  to  show  on  its  face 
the  capacity  to  deceive  or  defraud,  or  to 
create  or  to  discharge  a  pecuniary  liability." 

The  other  facts  sufficiently  appear  In  the 
opinion  of  the  court. 

D.  A.  McGregor,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  The  Indictment  complied 
with  the  statute.  Section  4720  of  the  Crimi- 
nal Code  of  1896,  and  form  50.  It  was  not, 
therefore,  subject  to  the  demurrer  Interposed. 
The  receipt  therein  described  Is  such  an  in- 
strument as  is  made  the  subject  of  forgery  by 
the  statute. 

Before  secondary  evidence  is  admissible  to 
prove  the  contents  of  an  instrument  in  writ- 
ing, claimed  to  be  lost,  it  must  be  shown  that 
every  reasonable  effort  which  would  result 
in  its  production  was  made  without  avail. 
1  (ireenleaf  on  Ev.  §  5T>8;  O'Neal  v.  McKin- 
nan,  11G  Ala.  600,  22  South.  905;  Boulden 
v.  State.  102  Ala.  78,  15  South.  341;  Ala- 
bama Construction  Co.  v.  Meador,  143  Ala. 


336,  39  South.  216.  In  the  case  at  bar,  the 
witness  Lacy  testified  that  the  receipt  in 
question  was  lost  or  misplaced  "while  the 
notes  were  either  in  bis  office  or  the  clerk's 
office,  and  that  he  had  made  diligent  search 
for  same  in  his  office  and  could  not  find  it." 
From  this  evidence  the  receipt  could  have 
been  left  in  the  clerk's  office,  when  Lacy  re- 
moved the  grand  Jury  notes  therefrom,  yet 
there  Is  no  evidence  that  the  place  where  the 
notes  were  kept  In  the  clerk's  office,  and  from 
which  the  notes  were  removed,  was  searched. 
It  might  be  that  the  original  could  have 
been  found  In  the  clerk's  office,  had  a  search 
been  made  for  same.  A  proper  predicate  not 
having  been  shown,  the  trial  court  erred  in 
admitting  oral  evidence  as  to  the  contents  of 
the  receipt,  over  the  objection  of  the  defend- 
ant 

The  judgment  of  the  county  court  Is  revers- 
ed, and  the  cause  Is  remanded. 
Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


SIMS  et  al.  v.  MOBILE,  J.  4K.0.B.  CO. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Judoment  —  Conclusiveness  —  Parties 
Concluded. 

The  recitnls  In  chancery  proceedings,  show- 
ing that  the  parties  named  therein  are  the  par- 
ties composing  a  certain  firm,  etc,  are  not  er- 
idence  of  the  facts  recited  as  against  other  par- 
ties. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment,  §  1230.] 

2.  Judicial  Sales— Validity  of  Deed— Old 
Decree  Not  Directing  a  Deed. 

A  deed  executed  on  a  decree  more  than  50 
years  old,  which  did  not  order  any  deed  to  be 
made,  but  simply  barred  the  equity  of  redemp- 
tion and  ordered  the  purchaser  to  be  let  into 
possession,  is  invalid,  and  is  properly  excluded 
in  ejectment  proceedings. 

3.  Same— Deed  to  Supposed  Heir  op  Pub- 

GHA8F.R. 

Where  a  deed  by  a  register  in  chancery  to 
supposed  heirs  of  a  deceased  purchaser  is  not 
given  for  over  50  years  after  the  decree,  the 
deed  is  invalid ;  for  it  could  only  be  executed  by 
order  of  the  court  after  a  judicial  determination 
of  the  question  as  to  who  are  the  heirs  of  the 
purchaser. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Ejectment  by  T.  W.  Sims  and  others 
against  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Affirmed. 

The  description  of  the  land  as  shown  by 
the  complaint  is  as  follows:  "Beginning  at  a 
point  at  the  intersection  of  the  eastern  line 
of  Conceptiou  street  and  the  northern  line 
of  the  levee,  as  shown  by  the  map  of  James 
Gowell,  recorded  In  Deed  Book  40  S,  p.  374, 
of  the  records  of  Mobile  county,  and  running 
thence  southwardly  along  said  eastern  line 
of  Conception  street  projected  to  Mobile  Bay ; 
thence  In  a  northeasterly  direction,  along 
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Mobile  Bay,  to  a  point  which  would  be  at 
the  Intersection  of  the  northwestern  side 
of  Mobile  Bay  and  the  western  line  of  the  old 
Bay  Road.  If  said  western  line  were  pro- 
jected southwardly  to  Mobile  Bay;  thence 
northwardly,  along  said  western  line  of  the 
old  Bay  Road  projected  to  the  northern  line 
of  said  levee;  thence  in  a  southwesterly  di- 
rection, along  the  northern  line  of  said  levee, 
to  the  point  of  beginning.  Also  beginning  at 
a  point  on  the  southeastern  line  of  the  right 
of  way  of  the  Bay  Shell  Road,  where  the 
eastern  line  of  Live  Oak  street,  If  projected 
southwardly  in  the  same  direction  which  It 
now  lies,  would  Intersect  said  southeastern 
line ;  thence  running  in  a  northeasterly  direc- 
tion, along  said  southeastern  line  of  the  Bay 
Shell  Road,  to  a  point  which  would  be  at  the 
intersection  of  the  said  southeastern  line  and 
the  eastern  line  of  Conception  street,  if  the 
said  eastern  line  of  Conception  street  were 
projected  southwardly  to  Mobile  Bay ;  thence 
southwardly,  along  said  eastern  line  of  Con- 
ception street  projected  to  Mobile  Bay ;  thence 
in  a  southwesterly  direction,  along  Mobile 
Bay,  to  a  point  where  the  eastern  line  of 
Live  Oak  street,  If  projected,  would  touch 
the  said  Mobile  Bay;  thence  northwesterly, 
along  the  said  eastern  line  of  Live  Oak  street 
projected,  to  the  point  of  beginning. 

Bestor,  Bestor  &  Young,  for  appellants. 
Gregory  L  &  H.  T.  Smith,  for  appellee. 

8IMPSON,  J.  This  was  a  statutory  action 
of  ejectment,  by  the  appellants  against  the 
appellee,  to  recover  the  land  described  In 
the  complaint,  which  will  be  set  out  In  the 
statement  of  this  case  by  the  reporter. 

The  plaintiffs  offered  in  evidence  a  copy, 
from  the  "American  State  Papers,"  of  the 
report  of  the  land  commissioners,  "founded 
on  grants  from  the  French,  British,  or  Span- 
ish governments,"  which  merely  showed 
Forbes  &  Co.  to  be  the  original  claimants  of 
"600  arpens"  from  the  Spanish  government; 
"date  of  claim,  17th  April,  1807 ;"  "where 
sustained,  Choctaw  Point;"  "surveyed  April 
14,  1807,"  etc.  Admitting  that  this  paper 
can  be  considered  evidence  under  section  1813 
of  the  Civil  Code  of  1896,  there  is  nothing  In 
the  description  to  Identify  the  land  therein 
mentioned  as  the  same  as  that  sued  for. 

They  next  offered  a  certified  copy  of  a 
patent  from  the  United  States  government, 
issued  to  John  Forbes  &  Co.,  "bearing  date 
21st  December,  1904,"  of  section  87,  township 
4,  range  1  west,  reciting  that  the  certificate 
from  the  Montgomery  land  office  had  been  de- 
posited; but  it  docs  not  show  when  the  cer- 
tificate was  issued,  which  is  equally  defec- 
tive as  to  description.  The  proceedings  In 
chancery,  in  the  case  of  Innerarlty  v.  Forbes 
and  Campbell  v.  Innerarlty,  by  which  certain 
lands  were  sold,  sometimes  described  as  Choc- 
taw Point,  again  as  section  37,  and  then  by 
boundaries  not  corresponding  with  those  set 
out  In  the  complaint,  are  equally  defective. 


It  may  be  said,  also,  in  regard  to  these  chan- 
cery proceedings,  that  as  to  third  parties 
they  are  not  evidence  of  the  facts  therein  re- 
cited, to  wit,  that  the  parties  therein  named 
were  really  the  parties  who  composed  the 
firm  of  John  Forbes  &  Co.,  etc.  2  Black  on 
Judgments,  §§  600,  604;  Taylor,  Adm'r,  v. 
Means,  73  Ala.  468 ;  First  National  Bank  v. 
Pullen,  129  Ala.  638,  642,  29  South.  685. 

Deeds  were  then  offered,  but  none  of  them 
described  the  land  as  set  out  in  the  com- 
plaint, and  there  was  no  testimony  Identify- 
ing the  land.  Certain  maps  were  excluded, 
which  are  subject  to  the  same  objection,  and 
those  admitted  to  not  indicate  the  same  land 
as  that  described  in  the  complaint. 

The  fourth  assignment  of  error  complains 
of  the  exclusion  of  a  deed  to  plaintiff  ex- 
ecuted by  Charles  K.  Holt  as  register  in 
chancery.  This  deed  was  dated  more  than 
60  years  after  the  decree,  and  in  addition  the 
decree  did  not  direct  the  register  or  any  one 
else  to  make  a  deed.  It  simply  barred  the 
equity  of  redemption,  and  ordered  the  pur- 
chaser to  be  let  Into  possession.  The  deed 
was  properly  excluded,  for  the  above  rea- 
sons, and  also  by  reason  of  the  fact  that  the 
deed  was  not  made  to  the  purchaser  at  the 
sale,  but  the  register  undertook  to  decide 
who  were  the  lawful  heirs  of  the  purchaser, 
and  made  a  deed  to  them.  After  so  long  a 
time,  and  a  change  in  the  person  who  oc- 
cupied the  office  of  register,  even  If  a  deed 
had  been  ordered.  It  could  only  be  executed 
by  order  of  the  court  after  a  judicial  de- 
termination of  the  question  as  to  who  were 
the  heirs  of  the  purchaser.  17  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  pp.  1030,  1031. 

Other  irregularities  might  be  pointed  out, 
but  sufficient  has  been  said  to  show  that  the 
plaintiff  failed  to  make  out  a  prima  facie 
case,  and  the  defendant  was  entitled  to  the 
general  charge  as  given.  That  being  the 
case,  it  is  unnecessary  to  consider  objections 
raised  to  evidence  offered  by  the  defend- 
ant 

The  judgment  of  the  court  Is  affirmed. 

TYSON,  C.  J.,  and  DO  WD  ELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


,  CARLETON  v.  CENTRAL  OF  GEORGIA 
RY.  CO. 

(Supreme  Court  of  Alabama.    April  23.  1908.) 

1.  Appeal— Ruxings  on  Pleaoings— Pkeju- 
dice. 

Plaintiff  was  not  prejudiced  by  an  order 
sustaining  demurrers  to  certain  counts  of  the 
complaint,  where  plaintiff  thereafter  filed  a  num- 
ber of  other  counts,  stating  substantially  the 
same  cause  of  action,  under  which  all  of  the 
evidence  which  would  be  relevant  to  the  orig- 
inal counts  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4089-4097.] 

2.  Carriers— Duty  to  Passengers. 

A  carrier  owes  the  duty  to  a  passenger  to 
provide  a  safe  place  for  him  to  ride,  to  see  that 
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be  is  treated  with  respect  by  Its  servants,  and 
not  .to  expo.se  him  to  unnecessary  peril. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  if  1085-1106.] 

3.  Same— Regulation  —  Passengers  —  Dif- 
ferent Classes. 

While  a  carrier  may  make  and  enforce  reg- 
ulations providing  different  cars  for  white  and 
colored  passengers,  a  conductor,  in  requiring  the 
white  passengers  to  leave  the  car  provided  for 
colored  passengers,  was  bound  to  do  so  in  a  rea- 
sonable manner  and  at  such  a  time  and  under 
such  circumstances  as  would  not  expose  the  pas- 
senger to  increased  danger. 

4.  Same— Question  fob  Jury. 

In  an  action  for  the  death  of  plaintiffs  in- 
testate by  falling  from  a  train  while  in  rapid 
motion  as  he  was  being  pushed  from  the  car 
provided  for  colored  passengers  into  that  intend- 
ed for  white  passengers  by  a  conductor,  wheth- 
er intestate  was  killed  by  breach  of  duty  on  the 
part  of  such  conductor  held  for  the  jury. 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  A.  H.  Alston,  Judge. 

Action  by  H.  M.  Carleton,  as  administrator, 
etc.,  against  the  Central  of  Georgia  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.   Reversed  and  remanded. 

The  case  made  for  plaintiff  is  sufficiently 
stated  In  the  opinion  of  the  court  The  de- 
fense set  up  by  way  of  special  pleas  and  the 
proof  was  that  the  railroad  had  a  regula- 
tion, as  required  by  the  statute  laws  of  the 
state  of  Alabama,  as  to  where  passengers  of 
different  classes  should  ride;  that  plaintiff 
was  a  white  man,  and  was  riding  in  a  coach 
with  colored  passengers;  that  this  was 
against  the  statute  and  rules  of  the  company ; 
that  under  the  law  and  the  regulations  the 
conductor  was  forced  to  require  him  to  move 
from  one  coach  into  the  other;  and  that 
by  being  In  the  colored  coach  plaintiff's  In- 
testate proximately  contributed  to  the  In- 
juries which  resulted  in  his  death.  At  the 
conclusion  the  court  gave  the  general  af- 
firmative charge  for  the  defendant 

James  W.  Strothers,  for  appellant  George 
P.  Harrison,  for  appellee. 

SIMPSON,  J.  This  was  an  action  for  dam- 
ages for  the  wrongful  killing  of  plaintiff's 
Intestate.  It  is  Insisted,  first,  that  the  court 
erred  In  sustaining  the  demurrers  to  the 
first  10  counts  of  the  complaint  After  the 
sustaining  of  said  demurrers,  the  plaintiff 
filed  a  number  of  other  counts,  which  sub- 
stantially state  the  same  cause  of  action  as 
alleged  in  said  10  counts,  and  under  which 
all  of  the  evidence  which  would  be  relevant 
to  said  10  original  counts  could  be  consider- 
ed. Consequently,  if  there  was  error  in  sus- 
taining the  demurrers  to  these  first  10  counts, 
it  was  error  without  injury. 

The  court  gave  the  general  affirmative 
charge  in  favor  of  the  defendant.  There 
was  evidence  which  tended  to  show  that  the 
conductor,  or  the  person  who  was  acting  as 
conductor,  ordered  the  plaintiff's  Intestate  to 
leave  the  car  In  which  he  was,  and  to  go 
Into  another,  while  the  train  was  In  rapid 


motion  at  night;  also  that  said  official 
caught  him  by  the  shoulder,  pushed  him  out 
of  the  door,  and  shut  the  door  behind  him; 
and  that  as  said  Intestate  went  to  step 
across  the  coupling  he  fell  off.  The  carrier 
owes  the  duty  to  the  passenger  to  provide 
a  safe  place  for  him  to  ride,  to  see  that  he 
is  treated  with  respect  by  Its  servants,  and 
not  to  expose  him  to  unnecessary  peril.  While 
the  law  recognizes  the  right  of  the  carrier 
to  make  and  enforce  reasonable  regulations 
with  regard  to  the  cars  to  be  occupied  by 
different  classes  of  passengers,  yet.  In  re- 
quiring passengers  to  pass  from  one  car 
to  another,  not  only  must  it  be  done  in  a 
respectful  manner,  but  it  must  be  done  at  a 
time  and  in  a  way  that  will  not  expose  the 
passenger  to  Increased  danger. 

It  is  recognized  that  It  Is  dangerous  for 
a  passenger  to  pass  from  one  car  to  another 
while  the  train  is  In  rapid  motion;  and 
while  the  improvements,  in  arranging  the 
platforms  and  veatlbullng  the  cars,  has  mini- 
fied and  in  some  cases  done  away  entirely 
with  the  danger  of  passing  from  car  to  car, 
so  that  it  cannot  be  said  that  In  every  case 
it  Is  contributory  negligence  for  a  passenger 
to  pass  from  one  car  to  another,  or  negli- 
gence for  the  conductor  to  require  him  to 
pass  from  one  to  another,  while  the  train 
is  in  rapid  motion,  this  depends  upon  the 
conditions,  such  as  the  manner  in  which  the 
cars  are  coupled,  the  speed  at  which  the 
train  is  moving,  the  condition  of  the  track, 
and  whether  It  is  straight  or  curved,  and 
also  upon  the  condition  of  the  passenger ;  for, 
if  the  passenger  Is  weak  or  intoxicated,  great- 
er caution  Is  suggested.  If  the  conditions 
were  such  as  to  render  it  dangerous  for 
plaintiff's  intestate  to  pass  from  one  car  to 
another,  and  he  was  either  forced  or  ordered 
out  of  the  car  In  which  he  was  riding,  by  the 
conductor  or  some  one  who  was  acting  as 
conductor,  and  as  a  consequence  he  came 
to  his  death,  the  defendant  would  be  liable. 
2  Hutchinson  on  Carriers  (3d  Ed.)  pp.  1085, 
1323,  SI  950,  1125;  3  Hutchinson  on  Car- 
riers (3d  Ed.)  pp.  1398,  1399,  1405,  1408,  fi 
1192,  1197;  Dougherty  v.  Yazoo  &  M.  V.  R. 
Co.,  84  Miss.  502,  36  South.  699,  700;  State 
v.  Maine  Cent  R.  Co.,  81  Me.  84,  92,  16  Atl. 
368 ;  L.  &  N.  R.  R.  Co.  v.  Kelly.  92  Ind.  371, 
374,  375,  47  Am.  Rep.  149;  Mclntyre  v.  N.  Y. 
Cent  R.  Co.,  37  N.  Y.  287,  288;  Worthing- 
ton  v.  Cent  Vt  R.  Co.,  64  Vt  107,  23  AtL  590. 
15  L.  R.  A.  326,  330;  So.  Ry.  Co.  v.  Roe- 
buck, 132  Ala.  412,  31  South.  611;  Fox  v. 
Mich.  Cent  R.  Co.,  138  Mich.  433,  101  N.  W. 
624,  68  L.  R.  A.  336,  340. 

It  results  that  the  court  erred  In  giving 
the  general  charge  in  favor  of  the  defend- 
ant. 

The  judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

TYSON,  C.  J„  and  DOWDELL  and  Me- 
CLELLAN,  JJ.,  concur. 
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WELLS  et  al.  v.  GAY  &  ELLARBEE. 
(No.  13,273.) 

(Supreme  Court  of  Mississippi.   May  25,  1908.) 

1.  Reformation  of  Instruments  —  Proceed- 
ings—Parties. 

A  bill  for  partition  between  defendants  and 
other  parties  resulted  in  a  decree  to  sell.  -The 
property  was  bought  at  the  public  sale  of  the 
court's  commissioner  by  complainants,  and  the 
sale  was  confirmed.  The  commissioner's  deed 
conformed  in  all  respects  to  the  bill  and  the 
decree  '  of  confirmation.  Thereafter  complain- 
ants filed  a  bill  for  a  reformation  of  the  commis- 
sioner's deed,  praying  to  have  stricken  there- 
from certain  parts  of  the  property  conveyed  and 
to  include  certain  other  property.  During  the 
proceedings  the  complainants  on  their  own  mo- 
tion had  a  dismissal  of  the  bill  as  to  three  of 
the  parties  to  it,  all  of  whom  were  also  parties 
to  the  original  bill  for  partition.  Held  that, 
even  if  the  bill  for  reformation  could  be  enter- 
tained by  the  chancery  court,  such  dismissal 
was  fatal;  a  partition  decree  being  not  suscep- 
tible of  correction  without  jurisdiction  of  all 
the  parties  to  it 

2.  Same  —  Persons  Entitled  to  Refosma- 
tion. 

Such  a  bill  for  reformation  cannot  be  en- 
tertained by  the  chancery  court;  a  purchaser 
at  a  sheriff's  sale  or  a  commissioner's  sale  being 
a  purchaser  in  invitum,  and  the  doctrine  of 
caveat  emptor  applying  in  its  full  force. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  f  7%.] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Chancellor. 

Bill  by  Gay  &  Ellarbee  against  Sarah  A. 
Wells  and  others  to  reform  a  commissioner's 
deed.  From  a  decree  for  complainants,  de- 
fendants appeal.  Reversed,  and  bill  dis- 
missed. 

W.  H.  Livingston  and  W.  R  Harper,  for 
appellants.   Doty  &  Elmer,  for  appellees. 

CALHOON,  J.  There  had  been  a  bill  for 
partition  between  the  appellants  and  other 
parties,  which  had  resulted  in  a  decree  for 
sale  for  partition.  This  sale  for  partition  had 
been  made,  and  all  the  property  so  sold  had 
been  bought  at  the  public  sale  of  the  com- 
missioner of  the  court  by  the  appellees. 
This  sale  and  purchase  had  been  made  on 
January  2,  1906,  and  on  April  4,  1905,  that 
commissioner's  sale  was  duly  confirmed  by 
the  chancery  court,  which  rendered  the  de- 
cree for  sale  for  partition.  On  January  23, 
1907,  Gay  &  Ellarbee,  the  appellees,  filed 
their  bill,  setting  forth  the  foregoing  facts, 
and  prayed  a  reformation  of  the  deed  given 
them  by  the  special  commissioner,  which  deed 
conformed  in  all  respects  to  the  bill  and  de- 
cree of  confirmation ;  and  in  this  bill  they 
prayed  to  have  stricken  from  the  commis- 
sioner's deed  certain  parts  of  the  property 
as  conveyed  by  him,  and  to  make  it  read 
differently  and  include  other  property  than 
his  deed  covered,  and  differently  from  the 
final  decree,  and  differently  from  the  descrip- 
tion in  the  bill  for  partition.  In  the  progress 
of  the  proceedings  for  this  reformation,  Gay 
&  Ellarbee,  the  complainants,  had  on  their 
own  motion  a  dismissal  of  their  bill  as  to 
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three  of  the  parties  to  it,  all  of  whom  were 
also  parties  to  the  original  bill  for  partition. 
This,  of  course,  Is  fatal.  A  partition  decree 
Is  not  susceptible  of  correction  without  Ju- 
risdiction of  all  the  parties  to  It,  even  if 
this  bill  for  reformation  could  be  entertained 
by  the  chancery  court  But  it  cannot  be  so 
entertained.  A  purchaser  at  a  sheriff's  sale, 
or  a  commissioner's  sale,  is  a  purchaser  in 
Invitum,  and  the  doctrine  of  caveat  emptor 
applies  in  its  full  force. 

The  decree  below  is  reversed,  and  the  bill 
dismissed. 


WARREN  COUNTY  v.  LAMKIN. 
(No.  13,300.) 

(Supreme  Court  of  Mississippi.   May  25,  1908.) 

1.  Limitation  of  Actions— Limitations  as 
Against  Sovereignty. 

Exceptions  in  favor  of  sovereignty  in  mat- 
ters of  property,  as  to  the  application  of  the 
statute  of  limitations,  must  be  strictly  con- 
strued as  against  the  sovereignty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions.  §§  35-39.] 

2.  Same. 

The  ten-year  statute  of  limitations  (Code 
1871,  S  2247;  Code  1880,  §§  2664.  2668)  ap- 
plies against  a  county  to  bar  an  action  of  eject- 
ment by  it  to  recover  the  possession  of  premises, 
not  devoted  to  a  public  purpose,  held  under  a 
void  lease  from  the  county,  and  vests  in  lessee, 
or  those  claiming  under  him,  an  unassailable  ti- 
tle for  the  term  of  the  lease. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  8  37.] 

Api>eal  from  Circuit  Court,  Warren  Coun- 
ty ;  T.  G.  Birchett,  Special  Judge. 

Ejectment  by  Warren  county  against  Min- 
nie Hunt  Lamkin.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

R.  V.  Fletcher,  Atty.  Gen.,  for  appellant 

This  Is  an  appeal  from  the  circuit  court 
of  Warren  county.  In  1872  the  board  of 
supervisors  of  Warren  county  undertook  to 
lease  for  a  term  of  99  years  to  one  George 
McCarthy  a  certain  parcel  of  land  situated 
in  the  city  of  Vicksburg,  which  land  was  a 
part  of  a  larger  tract  bought  by  the  county 
for  jail  purposes.  The  lease  executed  by 
the  president  of  the  board  to  McCarthy  re- 
cites that  the  consideration  should  be  the 
sum  of  $862.50,  the  legal  interest  to  be  paid 
annually  to  said  board  of  supervisors  or  their 
successors  in  office,  with  the  privilege  of  said 
McCarthy  "extinguishing  the  debt  at  any 
time  by  paying  the  principal  and  amount  of 
Interest  due."  This  deed  was  made  pursuant 
to  an  order  of  the  board  of  supervisors,  and 
it  is  conceded  that,  since  the  board  had  no 
authority  to  make  such  a  lease,  it  is  abso- 
lutely null  and  void.  On  the  23d  day  of  Jan- 
uary, 1873,  McCarthy  executed  a  lease  to 
Chas.  H.  Smith  of  a  part  of  this  land  for  a 
cash  consideration  of  $500  and  the  under- 
taking by  Smith  to  pay  his  proportion  of  the 
interest  required  by  the  contract  of  lease. 
Ip  November,  1877,  the  leasehold  Interest  of 
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Chas.  H.  Smith  was  sold  to  the  Vicksburg 
Benevolent  Society,  of  Vicksburg,  under  a 
decree  of  the  chancery  court  >  the  considera- 
tion being  $750,  payable  in  Installments.  In 
August,  1907,  this  corporation  conveyed  the 
land  to  Mrs.  Lamkln,  the  appellee;  the  con- 
sideration being  $900  in  cash.  The  county 
brought  ejectment  on  the  theory  that  the 
lease  to  McCarthy  was  void,  as  being  beyond 
the  power  of  the  board  to  make,  and  the  de- 
fense is  that  the  title  of  appellee  has  been 
perfected  by  adverse  possession.  The  case 
was  tried  on  an  agreed  state  of  facts,  and 
one  clause  of  the  agreement  provides  "that 
if  It  be  decided  by  the  court  that  plaintiff  has 
no  right  of  action  In  the  circuit  court,  but 
has  a  right  of  action  In  the  chanery  court, 
then  the  case  is  to  be  transferred  to  the 
chancery  court;  and  this  Is  true  of  the  Su- 
preme Court,  If  the  case  should  reach  that 
tribunal."  The  court  below  held  that  the 
county  could  recover  neither  the  land  nor  the 
purchase  money,  since  claims  for  both  were 
barred  by  the  statute  of  limitations.  Since 
the  claim  for  the. purchase  money  was  bar- 
red, it  would  be  useless  to  transfer  the  cause 
to  the  chancery  court  for  any  purpose,  and 
judgment  final  was  therefore  entered  for  de- 
fendant. 

As  stated,  the  case  was  tried  on  an  agreed 
statement  of  facts,  and  the  only  recital  In 
this  statement  as  to  adverse  possession  Is  as 
follows:  "From  May  8,  1892,  George  Mc- 
Carthy and  those  deriving  title  through  him, 
^eluding  Mrs.  Lamkln,  have  been  In  open 
notorious  possession  of  the  said  property, 
•claiming  the  right  to  hold  such  possession 
during  the  whole  term  of  the  lease  executed 
on  that  day  to  McCarthy."  This  statement 
by  no  means  comes  up  to  the  standard  neces- 
sary to  show  adverse  possession.  It  does 
uot  show  that  the  possession  was  actual, 
continued,  exclusive,  and  hostile.  The  pos- 
session might  be  open  and  notorious,  and  yet 
lack  some  of  the  other  essential  elements. 
Hicks  v.  Steigleman,  49  Miss.  377;  Dixon 
v.  Cook,  47  Miss.  220;  13  Enc.  Pi.  &  Pr.  286 
et  seq.  But,  assuming  that  the  agreed  state- 
ment of  facts  sufficiently  shows  an  adverse 
and  continued  holding,  we  come  to  the  heart 
of  this  case. 

It  will  be  seen  from  the  agreed  statement 
nhat  the  county  purchased  this  land  In  1840 
and  erected  a  jail  on  the  western  part  there- 
of. We  may  therefore  safely  assume  that 
the  land  was  purchased  for  jail  purposes, 
and  was  held  by  the  county  from  1840  to 
1872  as  property  set  aside  and  appropriated 
for  the  UBe  of  the  public,  upon  which  to 
maintain  county  buildings — Jail,  courthouse, 
poorhouse,  or  whatever  might  be  necessary 
for  the  use  of  the  county.  Doubtless  this 
property  was  purchased  under  the  authority 
conferred  upon  boards  of  police  by  the  act 
of  June  28,  1822.  This  act  provides:  "Every 
courthouse  and  Jail,  to  be  erected  as  afore- 
said, shall  be  formed  of  such  material,  and 
be  of  such  dimensions,  as  shall  be  directed 


by  the  justices  of  the  county  court,  or  a 
majority  of  them,  In  each  county,  who  are 
hereby  authorized  to  accept  as  a  gift,  or  to 
purchase  for  the  use  of  the  county,  so  much 
ground,  In  the  towns  or  other  places  where  the 
courts  may  be  ordered  to  sit,  as  they  may 
judge  convenient  and  necessary  whereon  to 
build  all  or  any  of  the  structures  aforesaid, 
which  purchase  money  shall  be  paid  by  toe 
proper  county,  and  laid  in  the  county  esti- 
mates." Hutch.  Code,  p.  708,  c.  51,  art  4,  f  L 
It  will  thus  be  seen  that  the  property  was  not 
acquired  for  the  purpose  of  resale  or  dis- 
position by  lease,  or  In  any  other  manner, 
but  was  held  In  trust  by  the  county  for  the 
purposes  for  which  it  was  acquired.  The 
board  of  supervisors  had  no  authority  to 
lease  It  for  99  years,  or  for  any  other  term, 
nor  was  there  authority  anywhere,  except 
perhaps  in  the  state  Legislature,  to  dispose 
of  it.  The  board  may  as  well  have  under- 
taken to  sell  the  courthouse,  the  jail,  or  any 
other  public  building  of  the  county.  This 
being  the  character  of  the  property  dedicated, 
as  It  were,  to  a  public  use,  held  in  trust  for 
the  public,  can  the  county's  title  be  lost  by 
prescription,  however  long  continued? 

It  Is  said  that  from  1871  to  1880  the  stat- 
ute of  limitations  ran  against  the  county  by 
express  provision  of  law,  and  that  from 
1880  to  1890  the  common-law  doctrine  on 
the  subject  was  In  force,  and  that  at  common 
law  statutes  of  limitation  ran  against  coun- 
ties, as  held  in  Clements  v.  Anderson,  46 
Miss.  581.  This  may  all  be  safely  conceded 
without  shaking  the  force  of  the  county's 
contention  In  this  case.  Clements  v.  Ander- 
son dealt  with  swamp  and  overflowed  lands 
granted  to  the  state  for  purposes  of  Internal 
Improvement,  and  by  the  state  ordered  to 
be  disposed  of  to  Individuals  for  a  certain 
consideration.  This  land  was  salable— held 
for  sale.  It  was  not  held  In  trust  for  the 
public,  in  the  sense  that  It  could  never  be 
disposed  of.  When  the  opinion  In  this  case 
holds  that  the '  statute  of  limitations  runs 
against  the  county,  it  has  reference  to  claims 
or  rights  which  may  be  acquired  or  lost  by 
prescription — matters  to  which  ordinary  stat- 
utes of  limitation  apply.  If  It  can  be  shown 
that  the  land  In  the  case  at  bar  Is  controlled 
by  a  different  rule,  because  of  its  character 
and  the  nature  of  its  holding,  an  entirely  dif- 
ferent rule  would  be  applied.  It  should 
be  noted  In  passing  that  the  doctrine  of  Cle- 
ments v.  Anderson  is  based  upon  the  theory 
that  the  state  Is  sovereign,  and  that  statutes 
of  limitation  do  not  apply  to  such.  Wonld 
It  not  follow  as  a  necessary  corollary  that 
property  acquired  by  the  sovereign,  even 
through  the  medium  of  a  subordinate  agency, 
and  held  and  used  to  carry  out  the  purposes 
and  will  of  the  sovereign,  is  by  parity  of 
reasoning  likewise  exempt  from  the  stat- 
ute's operation? 

And  so  Brown  v.  Issaquena  Co.,  54  Miss. 
230,  the  case  which  furnishes  the  basis  of 
the  decision  below,  Is  susceptible  of  ready 
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explanation.  This  was  a  suit  over  six  tenth- 
section  school  lands,  which  It  was  the  policy 
of  the  law  to  dispose  of  by  lease.  The  lands 
were  useless  for  any  purpose,  except  to 
furnish  revenue  to  the  schools  by  being  leas- 
ed. It  was  the  privilege  of  any  citizen  to 
acquire  them  by  complying  with  the  stat- 
utory requirements.  Occupancy  by  tenants 
was  not  foreign  to  the  spirit  and  policy  of 
the  law,  but  entirely  consistent  therewith. 
The  lease  in  this  case  was  Irregular,  It  is 
true — void,  it  may  be  admitted;  but  still 
some  form  of  leasing  was  permissible,  and 
the  land  was  the  subject  of  private  owner- 
ship to  the  extent  of  the  term.  The  same 
is  true  of  the  land  Involved  In  Jones  v.  Madi- 
son County,  72  Miss.  777,  18  South.  87 ;  and 
upon  Identically  the  same  principles  were 
decided  Madison  Co.  v.  Powell,  71  Miss.  818, 
15  South.  109.  and  other  cases  announcing 
the  same  doctrine. 

Let  us  see  how  stand  the  authorities  as 
to  adverse  possession  In  the  case  of  lands 
such  as  are  Involved  in  the  case  at  bar.  So 
far  as  the  operation  of  the  statute  is  con- 
cerned there  can  exist  no  distinction  between 
counties  and  municipalities.  Many  of  the 
authorities  cited  herein  refer  to  municipal 
corporations;  but  the  doctrine  Is  alike  ap- 
plicable to  counties,  or  perhaps,  since  the 
county  is  but  a  quasi  corporation — In  truth 
a  subdivision  of  the  state,  created  for  con- 
venience In  administering  the  law  and  con- 
summating the  purposes  of  government — it 
may  be  said  that  as  to  counties  the  doctrine 
is  all  the  stronger.  In  Vicksburg  v.  Marshall, 
59  Miss.  663,  it  is  said:  "The  streets  In  an 
incorporated  town  are  held  by  the  corpora- 
tion in  trust  for  the  public,  and  an  adverse 
possession  thereof  by  an  abutting  owner  can- 
not bar  the  right  of  the  corporation  to  open 
it  for  public  use.  Dillon,  Mun.  Corp.  8  675." 
This  principle  Is  reaffirmed  In  Wltherspoon 
v.  Meridian,  69  Miss.  288,  and  is  unquestion- 
ably the  settled  law  of  this  state. 

It  win  hardly  be  contended  that  the  same 
rule  would  not  apply  to  the  public  high- 
ways of  a  county,  as  well  as  the  streets  of 
a  municipality.  That  they  are  to  be  classed 
together  and  made  subject  to  the  same  rule 
is  clear  from  the  statement  in  1  A.  &  E. 
Ency.  Law  (2d  Ed.)  878,  where  it  Is  said: 
"The  decisions  of  the  courts  as  to  whether 
title  to  highways,  streets,  parks,  or  other 
public  property  can  be  acquired  against  a 
municipal  or  quasi  municipal  corporation  Is 
supported  by  a  long  list  of  authorities."  Ref- 
erence to  the  notes  on  page  880  shows  that 
Mississippi  is  classed  as  one  of  the  states 
adhering  to  the  doctrine  that  title  cannot 
be  acquired  by  adverse  possession  as  against 
the  title  of  municipal  or  quasi  municipal 
corporations  to  highways,  streets,  parks  or 
other  public  property.  In  the  case  of  City 
of  Bedford  v.  Wlllard,  133  Ind.  562,  33  N. 
E.  368,  36  Am.  St.  Rep.  563,  it  is  held  that 
"the  statute  of  limitations  runs  against  mu- 
nicipal corporations,  such  as  cities,  towns, 


or  counties,  except  as  to  property  devoted 
to  a  public  use,  or  held  upon  a  public  trust, 
and  contracts  or  rights  of  a  public  nature." 
This  case  was  decided  In  a  state  where  all 
ordinary  statutes  of  limitation  ran  against 
counties  and  municipalities,  and  clearly  dis- 
tinguishes between  lands  held  for  a  public 
use  and  such  as  were  held  with  a  right  to 
sell.  I  call  special  attention  to  the  quota- 
tion contained  In  this  opinion  from  Dillon 
on  Municipal  Corporations—*  monumental 
authority. 

A  leading  case  on  this  question  is  that  of 
Ralston  v.  Weston,  46  W.  Va.  544,  33  S.  E. 
326,  76  Am.  St  Rep.  834.  This  case  overrules 
an  earlier  West  Virginia  case,  that  of  Wheel- 
ing v.  Campbell,  12  W.  Va.  36,  and  the  hold- 
ing of  the  case  is  thus  summarized  in  the 
syllabus :  "The  statute  of  limitations  applies 
to  municipal  corporations  and  to  the  state 
in  like  manner  as  to  Individuals  In  similar 
cases;  but  it  does  not  apply  to  the  sover- 
eign rights  and  property  of  the  people  of 
the  state,  dedicated  to  the  public  use."  The 
opinion  Is  too  lengthy  for  extended  quota- 
tion, but  while  it  deals  primarily  with  streets, 
yet  the  principles  there  announced  apply 
with  equal  force  to  all  property  held  In  trust 
for  the  public.  Striking  in  its  application 
to  the  case  at  bar,  and  clear  in  its  distinc- 
tion between  the  two  classes  of  property,  Is 
this  language  found  on  page  838  of  76  Am. 
St  Rep.  (46  W.  Va.  524,  33  S.  E.  326) :  "So 
statutes  of  limitations,  which  are  made  to 
apply  to  the  state,  do  not  apply  to  the  people 
or  their  public  rights;  but  they  only  apply 
to  the  state  In  the  same  case  that  they  ap- 
ply to  individuals.  The  entry  upon  or  re- 
covery of  lands  held  for  sale,  suits  on  bonds, 
contracts,  evidences  of  debt,  or  for  torts — 
all  these,  though  the  state  is  a  party,  are 
subject  to  bar.  As  to  all  such  things  there 
is  no  reason  why  the  state  should  have  any 
longer  time  than  an  individual.  Such  Is 
not  the  case  with  the  right  of  taxation,  the 
right  of  eminent  domain,  the  right  to  use 
the  public  highways,  and  other  rights,  which 
pertain  only  to  the  sovereignty  of  the  people. 
None  of  these  can  ever  be  lost  by  the  negli- 
gence of  the  public  servants,  who  have  no 
power  of  disposal  over  them  In  any  way 
whatever,  except  according  to  the  express 
will  of  the  people." 

Attention  Is  called  to  the  Illuminating  note 
to  Schneider  v.  Hutchinson,  35  Or.  253,  57 
Pac.  324,  in  76  Am.  St.  Rep.  474.  The  note 
is  found  on  page  492,  and  the  learned  anno- 
tator,  Judge  Freeman,  utterly  repudiates  the 
doctrine  that  statutes  of  limitation  can  run 
against  municipalities  or  counties  as  to 
streets,  highways,  or  other  property  dedicat- 
ed to  the  use  of  the  public.  See  the  over- 
whelming list  of  authorities  in  the  note  ou 
page  494  of  76  Am.  St.  Rep.  This  doctrine 
is  clearly  and  forcefully  stated  in  Norrell 
v.  Augusta  Ry.  &  Electric  Co.,  116  Ga.  313, 
42  S.  E.  466,  59  L.  R  A.  101.  The  Georgia 
court  in  this  case  uses  this  language :  "While 
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it  may  be  entirely  proper  to  apply  the  doc- 
trine of  adverse  possession  and  prescription 
to  a  city  in  matters  In  which  it  Is  con- 
cerned In  a  capacity  which  is  private  rather 
than  governmental  In  Its  natnre,  we  think 
that  adverse  possession  by  an  Individual  of 
property  held  by  a  city  for  the  benefit  and 
use  of  the  whole  public  should  not  be  al- 
lowed to  ripen  into  a  prescriptive  title.  The 
city  Is  In  some  respects  not  a  division  of  the 
state;  but  It  is  at  least  an  agent  of  the 
state,  exercising  within  certain  limits  govern- 
mental functions  and  powers.  If  prescrip- 
tion does  not  run  against  the  state,  It  should 
not  run  against  a  city  In  respect  to  rights 
which  are  Intrusted  to  the  city  for  the  bene- 
fit of  the  public  generally,  and  as  to  which  It 
exercises  governmental  powers."  I  think  I  can 
safely  rest  this  branch  of  the  case  just  here. 

But,  If  mistaken  In  these  views,  there  Is 
another  consideration.  It  was  expressly 
agreed  In  the  court  below  that  If,  under  the 
agreed  state  of  facts,  any  relief  could  be 
granted  the  county  In  a  court  of  equity,  not 
obtainable  In  a  court  of  law,  the  case  should 
not  be  dismissed,  but  should  be  transferred 
to  the  chancery  court  This  had  manifest 
reference  to  the  obvious  fact  that  the  coun- 
ty, unless  barred  by  limitation  or  precluded 
by  a  presumption  of  payment,  would  have  a 
lien  upon  the  property  for  the  payment  of 
the  purchase  money,  or  at  least  the  interest 
on  the  same,  which  lien  could  only  be  en- 
forced in  a  court  of  equity.  The  court  be- 
low held  that  the  debt  was  barred  by  limita- 
tion and  that  therefore  no  lien  could  be  en- 
forced. The  language  of  the  so-called  lease 
Is  peculiar.  It  provides  that  the  sum  of 
$862.50  should  be  paid,  the  legal  Interest  to 
be  paid  annually  to  the  board  of  supervisors 
or  their  successors  In  office,  with  the  priv- 
ilege of  said  McCarthy  extinguishing  the 
debt  at  any  time  by  paying  the  principal  and 
amount  of  Interest  due.  It  would  seem  that 
the  county  could  not  enforce  payment  of  the 
purchase  money,  If  it  may  be  so  called,  but 
that  It  was  left  optional  with  the  so-called 
lessee  as  to  whether  he  would  extinguish 
the  debt  or  continue  the  payment  of  the  an- 
nual Interest  charge.  It  was  clearly  the  In- 
tention of  the  board  of  supervisors  to  treat 
this  annual  Interest  charge  as  a  fixed  rental, 
determined  upon  the  basis  of  the  actual  val- 
ue of  the  property.  This  being  true,  In  the 
absence  of  proof  that  the  money  had  been 
paid,  what  presumption  of  law  arises  as  to 
Its  payment?  True  enough  It  is  that,  when 
money  is  due  at  a  time  specified,  it  will  be 
presumed  to  be  paid,  and  statutes  of  limita- 
tion will  bar  suit  to  recover.  But  here  the 
money  was  never  due,  but  the  privilege  was 
given  to  the  lessee  to  avoid  payment  by  pay- 
ing the  annual  Interest.  Suppose  one  borrows 
money  upon  a  contract  providing  that  he 
may  pay  before  due  if  he  wishes.  Will  the 
courts  Indulge  the  presumption  that  payment 
was  made  before  the  obligation  becomes  due? 
Surely  not;  and  yet  this  is  what  was  pre- 


sumed by  the  learned  judge  below.  If  the 
money  had  never  been  paid,  It  is  clear  that 
the  lessee  owes  the  duty  to  pay  interest  an- 
nually, and  can  be  held  for  all  sums  un- 
paid at  least  from  the  year  1890,  when  the 
statute  of  limitation  ceased  to  run  against 
the  county.  At  common  law  a  presumption 
of  payment  does  not  arise  until  the  lapse  of 
20  years  after  the  maturity  of  the  obliga- 
tion.   22  A.  &  E.  Ency.  Law  (2d  Ed.)  591. 

It  follows  that,  even  If  recovery  of  the  par- 
cel of  land  is  barred,  the  county  still  has  a 
lien  for  the  Interest  or  purchase  money,  and 
the  case  should  be  remanded  to  the  chancery 
court  of  Warren  county,  where  the  county's 
Hen  can  be  enforced. 

Reply  Brief  for  Appellant 

It  Is  Insisted  in  the  brief  for  appellee 
that  the  operation  of  the  statute  of  lim- 
itations does  not  at  all  depend  upon  the 
right  of  the  county  to  sell  the  property,  bnt 
depends  solely  upon  the  question  as  to 
whether  it  has  been  dedicated  to  public  uses, 
and  therefore  held  in  a  governmental  capaci- 
ty. While  the  distinction  may  not  be  im- 
portant still  it  was  said  in  the  West  Vir- 
ginia case  of  Ralston  v.  Weston,  cited  in 
the  original  brief,  that  "the  entry  upon  or 
recovery  of  lands  held  for  sale,  etc.— all 
these  are  subject  to  bar."  It  would  seem 
that  this  court  at  least  recognizes  the  dis- 
tinction between  lands  like  school  and  over- 
flowed and  swamp  lands,  which  are  held  for 
sale,  and  lands  which  are  beyond  the  power 
of  the  county  or  municipality  to  alienate. 
It  is  strongly  insisted  that  there  Is  nothing 
in  the  record  which  shows  that  the  particu- 
lar piece  of  ground  involved  in  this  con- 
troversy was  ever  dedicated  to  public  uses, 
and  that  therefore,  the  rule  announced  by 
our  court  In  Vickburg  v.  Marshall  and  With- 
erspoon  v.  Meridian  has  no  application. 
But  the  very  fact  that  the  land  was  pur- 
chased under  authority  of  a  statute  which 
authorized  a  purchase  only  for  Jail  and 
courthouse  purposes  Is  Itself  a  dedication  to 
public  uses.  It  must  be  remembered  that 
not  only  is  the  board  of  supervisors  without 
authority  to  sell  lands  which  belong  to  the 
county,  howsoever  acquired,  but  it  Is  equal- 
ly without  authority  to  expend  the  public 
money  in  the  purchase  of  land,  except  as 
provided  by  law.  The  restriction  upon  the 
right  to  purchase  is  as  operative  as  the  re- 
striction upon  the  right  to  sell.  This  land 
was  bought  in  1840,  and  In  the  absence  of 
any  showing  to  the  contrary  It  must  be  pre- 
sumed that  the  county  authorities  acted  In 
accordance  with  the  law.  The  statute  au- 
thorized the  board  to  purchase  for  Jail 
and  courthouse  purposes  "so  much  ground- 
so  much  as  they  may  judge  convenient  and 
necessary  whereon  to  build  all  or  any  of  the 
structures  aforesaid."  So  that  we  may  safe- 
ly presume  that  the  justices  of  the  county 
court  must  have  adjudged  that  this  entire 
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block  of  land  was  necessary  for  Jail  and 
courthouse  purposes,  either  or  both. 

It  Is  my  contention  that  this  purchase  of 
land  under  the  authority  conferred  by  statute 
was  Itself  a  dedication  of  the  entire  amount 
purchased  to  the  uses  of  the  public.  Counsel 
travels  out  of  the  record  to  inform  the  court 
that  a  brick  wall  has  been  built,  separat- 
ing the  east  half  of  the  lot,  upon  which  the 
Jail  building  stands,  from  the  other  part; 
but,  even  if  the  court  were  properly  advised 
of  this  fact,  it  would  not  alter  the  legal 
status  of  the  matter.  It  would  not  affect 
the  fact  that  this  land  was  bought  with 
the  public  money  for  Jail  and  courthouse 
purposes.  Necessarily  so,  for  the  county 
lacked  authority  to  purchase  for  any  other 
purpose.  It  will  not  do  to  say  that,  since 
the  Jail  was  built  on  one  part  of  the  lot, 
the  other  part  was  never  devoted  to  public 
use.  The  dedication  to  a  public  use  did  not 
consist  In  the  act  of  building  a  Jail  on  the 
property,  or  inclosing  it  with  a  wall.  It 
consisted  in  the  very  act  of  making  the  pur- 
chase and  expending  therefor  some  part  of 
the  public  money.  The  character  of  the 
land  as  property  held  in  trust  for  the  pub- 
lic cannot  be  changed  by  the  mere  fact  that 
some  part  thereof  was  not  put  into  actual 
and  immediate  use.  Perhaps  it  had  never 
been  needed ;  but  who  can  say  that  the  time 
would  never  come  when  it  would  be  needed? 
Mere  nonuse  of  the  property  does  not  In- 
dicate conclusively  that  the  purpose  of  the 
dedication  has  failed  or  been  abandoned. 
Rowzee  v.  Pierce,  75  Miss.  846,  23  South. 
307,  40  L.  H.  A.  402,  65  Am.  St  Rep.  625. 

Learned  counsel  relied  upon  the  case  of 
Yolo  County  v.  Barney,  79  Cal.  375,  21  Pac. 
833,  12  Am.  St  Rep.  152 ;  but  I  respectively 
submit  that  this  case  is  authority  for  the 
county's  contention  in  this  matter.  In  that 
case  there  had  been  a  purchase  by  the  coun- 
ty of  certain  lands  for  a  hospital.  A  build- 
ing was  erected  on  a  part  of  the  land  so 
purchased,  and  adverse  possession  for  15 
years  on  the  part  of  defendant  as  to  certain 
parts  of  the  land  upon  which  the  buildings 
were  not  erected.  The  California  court  disal- 
lowed the  claim  of  adverse  possession  and 
held  that  the  entire  tract  had  been  dedicated 
to  a  public  use  and  was  held  by  the  county 
In  trust.  The  statement  of  facts  In  the  opin- 
ion shows,  it  is  true,  that  for  8  years  after 
the  hospital  was  established  all  the  land 
had  been  used  for  the  necessities  of  the 
hospital;  but  manifestly  for  15  years  there 
had  been  no  such  use.  The  principle  un- 
derlying the  decision  seems  to  be  that  prop- 
erty, when  once  dedicated  or  set  apart  for 
a  public  use,  does  not  lose  its  character  as 
trust  property  by  mere  nonuse.  It  would 
follow  that,  If  It  could  be  shown  that  the 
land  here  in  controversy  was  ever  devoted 
to  public  uses,  it  would  so  remain  beyond 
the  power  of  the  county  to  sell,  except  as 
provided  by  statute,  or  of  private  persons 
to  acquire  by  prescription. 


I  again  call  attention  to  the  case  of  Nor- 
rell  v.  Augusta  Ry.  &  Electric  Co.,  116  Ga. 
313,  42  S.  E.  466,  59  L.  R.  A.  101,  cited 
In  my  original  brief,  for  the  purpose  of  mak- 
ing this  observation.  That  case  discloses 
that  the  strip  of  land  in  controversy,  though 
dedicated  for  use  as  a  street,  had  never  been 
in  fact  so  used,  and  had  remained  for  many 
years  without  any  assertion  of  authority 
over  it  by  the  county  authorities. 

The  case  of  City  of  Alton  v.  Illinois  T. 
Co.,  12  111.  38,  52  Am.  Dec.  479,  has  some 
application.  It  is  there  said:  "Nor  do  we 
think  the  rights  of  the  public  are  barred 
by  our  statute  of  limitations,  which  pre- 
scribes that  certain  real  actions  shall  be 
brought  within  seven  years  after  possession 
taken  by  the  defendants.  Without  stopping 
to  inquire  whether  the  rule  that  laches  are 
not  imputable  to  the  public,  or  that  time 
does  not  run  against  the  government,  ap- 
plies to  Inferior  municipal  corporations,  such 
as  towns,  cities,  and  counties,  as  well  as 
to  the  state,  we  entertain  no  doubt  that 
this  statute  has  no  application  to  the  case 
before  us.  Whatever  title  to  these  public 
grounds  may  be  vested  in  the  city,  she  has 
not  the  unqualified  control  and  disposition 
of  them.  They  were  dedicated  to  the  pub- 
lic for  particular  purposes,  and  only  for 
such  purposes  can  they  be  rightfully  used. 
For  those  purposes  the  city  may  improve 
and  control  them,  and  adopt  all  needful 
rules  and  regulations  for  their  management 
and  use;  but  she  cannot  alien  or  otherwise 
dispose  of  them,  for  her  own  exclusive  ben- 
efit, nor  are  they  subject  to  the  payment  of 
her  debts.  At  most,  she  but  holds  them  in 
trust  for  the  benefit  of  the  public.  The 
right  to  the  use  of  the  property  Is  not  lim- 
ited exclusively  to  the  citizens  of  Alton; 
but  the  citizens  of  the  state  generally  have 
an  equal  right  with  them  In  the  appro- 
priate enjoyment  of  the  dedication.  This 
is  not  like  the  case  of  property  purchased 
by  the  city  for  her  own  exclusive  use,  which 
she  could  dispose  of  at  her  pleasure.  Wheth- 
er adverse  possession  would  run  against 
property  thus  held  we  do  not  now  propose 
to  Inquire;  but  we  entertain  no  doubt  that 
this  Btatute  does  not  apply  to  this  case,  and 
that  the  rights  of  the  public  in  this  dedi- 
cation have  not  been  forfeited  by  nonuser 
or  barred  by  adverse  possession."  It  thus 
appears  that  the  one  of  the  tests  applied 
by  the  court  was  that  the  property  was  not 
held  for  sale  by  the  municipality  and  was, 
indeed,  beyond  the  power  of  the  city  to  sell. 

The  holding  In  Shreveport  v.  Walpole.  22 
La.  Ann.  526,  was  based  upon  the  theory 
that  "a  party"  occupying  lands  that  have 
been  dedicated  to  the  public  use  cannot  ac- 
quire title  thereto,  because  such  lands  are 
from  the  moment  of  the  dedication  out  of 
commerce,  and  not  subject  to  individual  or 
private  ownership."  I  call  the  attention  of 
the  court  to  the  fact  from  the  moment  of 
the  dedication  the  land  became  Impressed 
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with  the  public  trust,  and  this  character 
could  not  be  lost.  In  the  Pennsylvania 
court  it  was  held  that:  "Where  lands  had 
been  given  in  trust  for  a  location  for  the 
county  buildings,  and  afterwards  the  Legis- 
lature authorized  the  erection  of  an  academy 
on  the  premises,  it  was  held  that  title  could 
not  be  claimed  by  the  academy,  under  the 
statute  of  limitations ;  for  public  rights  can- 
not be  destroyed  by  long-continued  encroach- 
ments or  permissive  trespasses."  Eittaning 
Academy  v.  Brown,  41  Pa.  269. 

Catcbings  &  Catchings,  for  appellee. 

This  is  an  action  of  ejectment,  brought  by 
the  supervisors  of  Warren  county  against 
Mrs.  Lamkln,  to  recover  possession  of  a  tract 
of  land  described  in  the  declaration.  To  the 
declaration  Mrs.  Lamkin  pleaded  not  guilty. 
Her  defense  is  the  statute  of  limitations. 
The  case  was  submitted  to  Hon.  T.  Q.  Bir- 
chett, presiding  judge  of  the  circuit  court, 
upon  an  agreed  statement  of  facts,  which 
will  be  found  in  the  record,  and  which  by 
agreement  is  to  have  the  same  effect  as  a 
bill  of  exceptions. 

In  1840  the  board  of  police  of  Warren  coun- 
ty'purchased  at  judicial  sale  lot  249  in  square 
44  of  the  city  of  Vicksburg.  On  one  part  of 
this  a  jail  was  erected.  Having  no  need  for 
the  remainder  of  the  lot,  in  May,  1872,  It 
leased  a  part  of  It  for  99  years  to  one  George 
McCarthy.  The  lease  was  made  in  pursuance 
of  a  resolution  formally  adopted  by  the 
board.  The  consideration  of  the  lease  was, 
to  use  the  language  of  the  resolution  author- 
izing it  and  of  the  lease  Itself,  as  follows: 
"$862.60,  the  legal  Interest  to  be  paid  an- 
nually to  said  board  of  supervisors  or  their 
successors  in  office,  with  the  privilege  of  said 
McCarthy  extinguishing  the  debt  at  any  time 
by  paying  the  principal  and  amount  of  inter- 
est due."  The  resolution  authorized  the  exe- 
cution of  a  lease,  with  covenant  of  title  and 
possession  to  the  said  McCarthy.  The  fol- 
lowing provision  was  inserted  in  the  lease  in 
pursuance  thereof,  to  wit:  "And  the  said 
board  of  supervisors  covenant  and  agree  to 
and  with  the  said  George  McCarthy  to  war- 
rant and  defend  the  title  and  possession  of 
said  property  to  the  said  McCarthy,  during 
said  term  of  90  years,  against  the  claims  of 
all  persons  claiming  the  same,  either  at  law 
or  in  equity." 

On  January  23, 1873,  McCarthy  executed  to 
C.  H.  Smith  a  lease  for  99  years  from  May  8, 
1872,  of  the  part  of  the  lot  which  had  been 
leased  to  him,  in  controversy  in  this  suit  A 
copy  of  his  lease  to  Smith  is  In  the  record. 
On  November  17, 1877,  the  unexpired  term  of 
Smith's  lease  was  sold  at  public  sale  by  de- 
cree of  the  chancery  court  of  Warren  county 
to  the  Vicksburg  Benevolent  Society,  of 
Vicksburg.  The  consideration  was  $750,  and 
the  purchaser  executed  and  delivered  its 
promissory  note  for  $500,  paying  $250  cash. 
A  copy  of  the  deed  from  the  commissioner  of 
the  chancery  court  is  in  the  record.   On  Au- 


gust 6,  1907,  for  the  consideration  of  $900 
cash,  the  Vicksburg  Benevolent  Society  con- 
veyed all  of  its  right,  title,  and  interest  In 
and  to  the  property  which  had  been  leased  to 
Smith,  and  which  It  had  purchased  at  the 
chancery  sale,  to  Mrs.  Lamkln.  Its  deed  to 
her  is  in  the  record. 

The  agreed  state  of  facts  contains  the  fol- 
lowing: "Prom  May  8,  1872,  Geo.  McCar- 
thy and  those  deriving  title  through  him,  in- 
cluding Mrs.  Lamkin,  have  been  in  open,  no- 
torious possession  of  the  said  property,  claim- 
ing the  right  to  hold  such  possession  during 
the  whole  term  of  the  lease  executed  on  that 
day  to  McCarthy.  This  has  never  been  school 
land.  There  is  no  entry  whatever  on  the  rec- 
ords of  the  board  of  supervisors  showing  that 
the  $862.50,  the  consideration  of  the  lease  of 
May  8,  1872,  to  Geo.  McCarthy,  or  the  annual 
Interest  thereon,  has  been  paid,  or  that  it 
has  not  been  paid.  No  witness  can  be  found 
who  can  testify  as  to  whether  said  $862.50 
has  or  has  not  been  paid." 

Judge  Birchett  decided  the  case  in  favor 
of  Mrs.  Lamkin,  and  we  append  to  our  brief 
and  make  a  part  of  It  the  written  opinion 
delivered  by  Judge  Birchett.  A  motion  for  a 
new  trial  was  made  and  overruled.  From 
the  judgment,  which  was  entered  in  favor  of 
Mrs.  Lamkin,  this  appeal  is  prosecuted. 

The  lease  executed  in  May,  1872,  by  the 
board  of  supervisors  to  Geo.  McCarthy, 
was  no  doubt  void  for  want  of  power  in  the 
board  to  dispose  of  the  public  property  of 
the  county.  It  is  upon  the  theory  that  the 
lease  passed  no  right  or  title  to  Geo.  Mc- 
Carthy that  this  action  of  ejectment  was  in- 
stituted. We  think  it  Is  settled  by  the  deci- 
sions of  this  court  that,  even  if  this  be  true, 
the  defendant  is  protected  by  adverse  posses- 
sion for  the  period  of  time  designated  in  our 
statute  of  limitations.  The  statute  of  limi- 
tations at  the  date  of  the  lease  ran  against 
the  state  and  all  of  its  subdivisions.  While 
the  act  of  1877  (Laws  1877,  p.  82,  c.  49)  re- 
pealed section  2169  of  the  Code  of  1871  so  far 
as  rights  of  action  by  the  state  were  concern- 
ed, it  left  the  statute  Intact  so  far  as  concern- 
ed rights  of  action  by  counties,  municipalities, 
and  other  governmental  subdivisions.  This 
court  held,  in  the  cases  of  Money  v.  Miller,  13 
Smedes  &  M.  531,  and  Clements  v.  Anderson, 
46  Miss.  597,  that  at  the  common  law  the 
statute  of  limitations  ran  against  counties, 
although  It  did  not  run  against  the  state. 
The  Code  of  1880  is  silent  as  to  the  operation 
of  the  statute  of  limitations  against  counties, 
thus  leaving  the  question  to  be  settled  by  the 
common  law.  In  other  words,  under  the 
Code  of  1880  the  rule  of  the  common  law  pre- 
vailed, both  as  to  states  and  governmental 
subdivisions  such  as  counties.  Under  that 
rule  the  statute  did  not  run  against  the  state, 
but  did  run  against  counties.  The  statute  of 
limitations,  therefore,  began  to  run  from  the 
date  of  the  lease  in  May,  1872,  and  contin- 
ued to  run  until  the  Constitution  of  1890, 
which  provided  that  It  should  not  run  against 
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the  state  or  any  governmental  subdivisions. 
Chamberlain  v.  Lawrence  Co.,  71  Miss.  949, 
15  South.  40;  Adams  v.  Illinois  Central  R. 
Co.,  71  Miss.  752,  15  Sooth.  640;  County  v. 
Helton,  79  Miss.  128,  29  South.  820.  Mrs. 
Lamkln,  therefore,  and  those  through  whom 
she  claims  title,  have  been  in  the  possession 
of  this  land  since  1872,  claiming  the  right 
to  hold  such  possession  for  the  period  of  99 
years,  beginning  in  May,  1872.  The  statute, 
therefore,  had  run  in  her  favor  and  those 
through  whom  she  claims  for  more  than  10 
years  prior  to  the  institution  of  this  suit. 

The  fact  that  the  lease  to  McCarthy  was 
void  does  not  affect  the  question.  In  the  case 
of  Brown  v.  Supervisors,  54  Miss.  280,  a  void 
lease  had  been  executed  by  the  board  of  po- 
lice of  Washington  county.  The  lessee  hav- 
ing failed  to  make  payment,  suit  was  Insti- 
tuted in  the  chancery  court  of  Washington 
county  to  foreclose  the  statutory  lien  on  the 
land.  It  was  sold  under  a  decree  of  foreclo- 
sure, at  which  Gregory  became  the  purchaser, 
receiving  a  deed  from  the  chancery  commis- 
sioner on  February  17, 1846.  Under  that  deed 
Gregory  and  his  vendees,  Including  the  defend- 
ants in  the  case,  held  possession  up  to  the  be- 
ginning of  the  action  by  the  board  for  the  re- 
covery of  the  lands.  The  board  proceeded  upon 
the  ground  that  the  lease  was  void.  Upon  this 
point  this  court  said :  "That  the  proceedings 
in  which  the  deed  originated  were  defective,  or 
that  the  deed  Itself  conferred  no  valid  title, 
will  not  prevent  Its  affording  such  color  of  title 
that  possession  taken  thereunder  will  bar  the 
right  of  entry,  where  the  same  is  continuous, 
adverse,  and  for  the  length  of  time  prescribed 
by  the  statute."  In  other  words,  this  court 
held  that,  conceding  that  the  lease  was  void, 
yet  It  furnished  color  of  title,  and  that  pos- 
session under  it  for  the  statutory  period  bar- 
red the  right  of  entry.  It  was  alleged  for  the 
county  that  the  title  of  Gregory  and  his  ven- 
dees was  derived  through  a  lease  for  99 
years,  and  that  they  were  both  tenants  and 
assignees  of  the  tenancy  under  the  county, 
and  that  the  possession  of  a  tenant  is  never 
adverse  to  his  landlord.  Upon  this  point  the 
court  said :  "This  Is  confounding  two  wholly 
different  things,  to  wit,  the  setting  up  of  an 
adverse  title  outside  of  the  lease  and  an  ad- 
verse holding  under  it.  A  tenant  may  not  set 
up  any  claim  adverse  to  the  title  of  his  land- 
lord, or,  In  other  words,  may  not  question  his 
landlord's  title;  but  where  the  attempt  is 
to  oust  him,  upon  the  allegation  that  he  nev- 
er bad  a  lease,  and  the  question  Is  whether 
In  point  of  fact  such  a  lease  ever  existed,  he 
may  rely  upon  his  possession,  not  as  adverse 
to  his  landlord's  title  in  fee,  but  as  really 
in  subordination  to  it,  though  adverse  to  the 
landlord's  claim  of  immediate  possession.  He 
acknowledges  his  landlord's  right  to  the  re- 
version, but  claims  that  he  holds  a  term  for 
years ;  and  as  to  this  claim  he  may  rely  upon 
a  possession  sufficiently  prolonged  to  toll  the 
right  of  entry.  In  the  case  at  bar  the  defend- 
ants, having  gone  in  under  a  lease  for  99 


years,  can  never  claim  that  their  possession 
during  that  period  was  adverse  to  the  plain- 
tiffs right  to  the  reversion;  but  they  may 
set  up  the  same  In  an  action  to  eject  them 
during  the  continuance  of  the  term." 

The  case  of  Jones  v.  Madison  County  is 
also  Instructive  in  this  connection.  In  that 
case  the  board  of  supervisors  of  Madison 
county,  on  April  14,  1851,  leased  certain 
school  lands  for  99  years  to  Thos.  Shackle- 
ford,  who  executed  bis  promissory  notes  for 
the  purchase  money.  On  January  28,  1861, 
Shackleford  conveyed  his  unexpired  term  to 
a  man  named  Hill,  who  entered  into  posses- 
sion. It  will  be  noted  that  Shackleford  did 
not  lease  the  land  to  Hill,  as  McCarthy  did 
to  Chas.  H.  Smith  In  the  case  at  bar,  but  as- 
signed bis  unexpired  term.  Hill  executed 
his  notes  for  the  purchase  money,  payable  to 
Shackleford,  but  died  before  paying  them,  be- 
ing Insolvent  In  1868  Shackleford  obtained 
a  decree  to  enforce  his  vendor's  Hen  on  the 
land  for  the  payment  of  Hill's  notes,  but  no 
steps  were  taken  to  execute  the  decree.  In 
1869  suit  was  brought  against  Shackleford 
upon  two  of  the  notes  he  had  given  to  the 
county  when  the  lease  was  made  to  him  in 
1851.  The  county  agreed  to  dismiss  this  suit 
if  Shackleford  would  reconvey  to  the  county 
the  unexpired  term  of-  his  lease.  In  March, 
1877,  Shackleford  did  reconvey.  In  May, 
1879,  the  board  of  supervisors  leased  the 
same  lands  to  Jones  for  50  years.  Jones  paid 
the  price  and  went  into  possession,  and  from 
that  time  on  had  been  in  the  peaceable  and 
adverse  possession  thereof.  On  September  13, 
1893,  the  county  filed  a  bill  under  section 
4147  of  the  Code  of  1892,  which  is  the  same 
as  section  4698  of  the  Code  of  1906,  to  cancel 
Jones'  claim  under  bis  lease  as  a  cloud  up- 
on its  title.  Jones  did  not  plead  that  his  title 
to  his  term  of  50  years  was  protected  by  the 
10-year  statute  of  limitations.  He  rested 
his  defense  upon  the  contention  that  Hill, 
who  had  acquired  Shackleford's  unexpired 
term,  had  been  in  possession  for  more  than 
10  years,  and  so  he  asserted  that  the  county 
had  no  title  which  could  be  used  to  deprive 
him  of  possession.  The  court,  referring  to 
and  approving  the  case  of  Brown  v.  Super- 
visors, 54  Miss.  230,  said  that,  If  the  law  now 
(meaning  when  this  suit  was  brought)  was 
that  the  statute  of  limitations  ran  against 
the  county  and  state  as  it  did  when  that  case 
was  decided,  that  case  would  be  conclusive  of 
this.  It  remarked  that,  because  statutes  of 
limitations  did  not  then  run  against  the  state 
and  counties,  It  was  supposed  by  counsel  that 
that  fact  took  the  case  before  It  from  the 
control  of  the  decision  In  Brown  v.  Supervi- 
sors. The  court  said  that  that  was  a  mis- 
take, and  that  counsel  mistook  the  illustra- 
tion for  the  rule.  It  then  said:  "The  prin- 
ciple is  that,  when  the  lessee  has  paid  for 
the  term,  he  owes  no  duty  to  his  landlord,  ex- 
cept not  to  dispute  bis  title  to  the  reversion. 
The  term  then  becomes  the  property  of  the 
tenant,  and  In  defense  of  that  he  may  fight 
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the  landlord  'tooth  and  nail,'  as  he  may  a 
stranger.  He  may  use  any  weapon  he  may 
find  In  his  arsenal  In  defense  of  his  term.  If 
the  statute  of  limitations  Is  available,  he  may 
shelter  behind  that  If  It  is  not,  he  may  re- 
sort to  any  defense  which  does  not  controvert 
the  reversionary  right  of  the  landlord,  nor 
violate  the  terms  of  his  own  contract  It  is 
true  the  statute  of  limitations,  as  against  the 
county's  title,  cannot  now  be  invoked;  but 
when  the  law  was  that  it  could.be,  Its  effect 
was  that  the  defendant  had  acquired  that 
title  by  adverse  possession."  In  other  words, 
the  court  held  that  while  the  law  was  that 
the  statute  of  limitations  ran  against  coun- 
ties, Jones  had  acquired  title  to  the  full  term 
of  his  lease  by  adverse  possession.  It  then 
called  attention  to  the  fact  that  Jones  had 
not  pleaded  that  he  had  derived  title  to  his 
term  by  virtue  of  the  statute  of  limitations. 
It  pointed  out  that  Jones  rested  his  defense 
.  upon  the  claim  that  the  county  had  no  title, 
but  that  it  was  in  the  heirs  of  Hill,  and  that 
this  title  he  had  acquired  by  limitation.  It 
then  significantly  added  that  while  the  coun- 
ty might  repudiate  the  validity  of  the  lease 
to  Hill,  it  could  not  by  the  lease  which  it  re- 
jected, bind  Jones  by  estoppel  arising  from  it 
to  contest  on  any  ground  the  demand  made 
against  him.  In  other  words,  the  court  held 
upon  this  point  that  the  county  could  not 
repudiate  the  lease  as  being  void,  and  at  the 
same  time  treat  it  as  a  lease  for  the  purpose 
of  estopping  the  lessee  from  setting  up  ad- 
verse possession. 

It  seems  to  be  clear,  under  the  repeated 
decisions  of  this  court  to  which  reference  has 
been  made,  to  the  effect  that  up  to  the  Consti- 
tution of  1890  the  statute  of  limitations  ran 
against  counties,  that  McCarthy,  if  he  had 
continued  in  possession  himself,  might  have 
pleaded  the  10-year  statute  In  bar  of  this 
suit.  The  statute  had  run  from  1872  until 
1890,  making  a  complete  bar.  In  the  case  of 
Brown  v.  Supervisors,  54  Miss.  230,  it  was 
contended  that  the  possession  was  not  ad- 
verse, because  it  was  not  shown  that  Gregory 
ever  paid  the  purchase  price  of  the  land.  It 
was  alleged  that  a  vendee,  being  let  into  pos- 
session of  land  by  the  vendor,  does  not  hold 
adversely,  but  In  subordination  to  and  in 
trust  for  him  until  payment  of  the  purchase 
money.  Certain  cases,  Including  that  of  Ben- 
son v.  Stewart,  30  Miss.  49,  were  cited  In  sup- 
port of  this  contention.  As  to  this  contention 
this  court  said :  "The  case  of  Benson  v.  Stew- 
art was  a  sale  by  title  bond,  and  all  the  oth- 
er cases  were  contracts  for  future  purchase 
only.  In  such  cases  it  is  properly  held  that 
the  possession  is  not  adverse,  but  In  privity 
with  and  in  trust  for  the  vendor,  and  that  the 
vendee  will  be  permitted  to  plead  neither 
the  statute  of  limitations  nor  an  outstanding 
title  which  he  has  bought  In,  until  there  has 
been  payment  of  the  purchase  money.  Wheth- 
er the  title  would  not  become  adverse  from 
the  time  when  all  remedy  for  collection  of 
the  purchase  money  Is  barred  has,  perhaps, 


not  been  definitely  settled  In  this  state." 
The  doctrine  contended  for  and  the  cases  cit- 
ed clearly  have  no  application  whatever  to 
the  controversy  before  this  court 

The  suggestion  of  the  Attorney  General 
that  the  agreed  statement  of  facts  does  not 
show  adverse  possession  is  hardly  made  seri- 
ously, we  think.  It  shows  that  Geo.  McCar- 
thy and  those  deriving  title  through  him,  in- 
cluding Mrs.  Lamkin,  have  been  in  notorious 
possession  of  said  property,  claiming  the  right 
to  hold  such  possession  during  the  whole 
term  of  the  lease  executed  to  McCarthy.  The 
claim  of  the  right  to  hold  possession  during 
the  whole  term  of  the  lease  can  be  nothing 
more  nor  less  than  a  claim  to  hold  it  against 
the  county,  and  this  claim  was  accompanied 
by  open,  notorious  possession.  The  use  of  the 
word  "adverse,"  in  describing  the  possession, 
would  have  been  useless,  inasmuch  as  the 
possession  shown  was  necessarily  adverse. 

The  Attorney  General  assumes  that  the 
land  In  controversy  was  purchased  by  virtue 
of  the  act  of  June  28,  1822.  While  there  is 
no  proof  upon  this  point,  we  have  no  objec- 
tion to  the  assumption  being  made.  We  limit 
this  statement,  however,  In  this  particular. 
It  may  be  assumed  that  the  board  of  super- 
visors bought  the  whole  of  lot  249  for  the 
purpose  of  making  use  of  a  part  of  It  for  a 
Jail.  There  is  no  warrant  for  assuming 
that  they  bought  the  lot,  Intending  to  make 
use  of  the  whole  of  it  for  Jail  purposes.  It 
will  be  seen  from  this  that  lot  249  fronts  295 
feet  on  Grove  street  and  147%  feet  on  Cherry 
street  It  will  be  seen  that  the  courthouse 
square  fronts  on  Cherry  street  and  Grove 
street  It  will  be  seen  that  the  county  ap- 
propriated 147%  feet,  or  Just  one-half,  of  the 
lot  249  for  jail  purposes.  It  will  be  seen  that 
the  jail  building  was  located  on  the  western 
part  of  the  portion  of  lot  249  appropriated  to 
Jail  purposes,  so  that  a  considerable  Jail  yard 
was  left  We  make  the  statement  for  the 
purpose  of  showing  that  the  court  cannot  as- 
sume that  the  whole  of  lot  249  was  bought 
for  and  dedicated  to  the  public  use  for  jail 
purposes.  Around  that  portion  of  lot  249 
which  was  dedicated  to  Jail  purposes  the 
county  erected  a  thick  brick  wall  20  feet 
high,  separating  the  part  of  the  lot  dedicated 
to  jail  purposes  entirely  from  the  remaining 
part  of  lot  249.  The  county,  no  doubt  desir- 
ed to  have  its  Jail  and  Jail  yard  in  close 
proximity  to  the  courthouse ;  and  it  is  more 
than  likely  that  they  purchased  this  lot  so 
that  they  might  erect  their  Jail,  as  in  fact 
they  did,  diagonally  across  the  street  from 
the  courthouse. 

It  appears  from  the  agreed  statement  of 
facts  that  this  purchase  was  made  at  Judi- 
cial sale.  This  justifies  the  presumption, 
which  is  supported  by  what  happened  after- 
wards, that  the  county  bought  the  whole  of 
lot  249,  because  It  had  to  do  so  In  order  to 
get  that  part  of  it  which  they  desired  to  use 
for  Jail  purposes.  The  purchase  was  at  • 
Judicial  sale,  at  which  the  county  had  to  buy 


Digitized  by  Google 


Miss.) 


WARREN  COUNTY  v.  LAMKIN. 


505 


the  whole  of  lot  249  or  none  of  It  We  also 
state  as  a  matter  of  fact,  for  the  purpose  of 
showing  that  there  is  no  warrant  for  the  pre- 
sumption that  the  whole  of  lot  249  was  dedi- 
cated to  jail  uses  and  bought  for  that  pur- 
pose, that  only  that  portion  of  lot  249  in- 
closed within  the  jail  walls  was  ever  used 
by  the  county  for  any  purpose  whatsoever. 
We  state,  for  the  purpose  of  showing  that  no 
such  presumption  can  be  Indulged,  that  at 
the  same  time  the  lease  was  made  to  Mc- 
Carthy of  57  feet  6  inches,  counting  from  the 
eastern  wall  of  the  premises,  a  lease  was 
made  to  the  Methodist  Church  of  the  re- 
maining 90  feet  of  lot  249.  The  part  leased 
by  the  Methodist  Church  is  now  in  the  pos- 
session of  Mr.  O.  W.  Rodgers,  who  holds  by 
assignment  of  the  lease.  We  have  stated 
these  facts,  though  they  are  not  In  the  rec- 
ord, for  the  purpose  of  showing  that,  if  the 
court  should  make  the  presumption  suggest- 
ed by  the  Attorney  General,  it  would  make  a 
presumption  not  justified  by  the  actual  facta 
The  burden  of  proof  is  upon  the  county,  and, 
if  the  county's  case  would  be  helped  out 
by  showing  that  the  land  in  controversy  was 
purchased  by  the  county  for  and  dedicated  to 
jail  uses,  the  county  should  have  proved  it 
The  court  will  not  assume  It  In  order  to  help 
out  the  county's  case. 

The  county  should  have  done  what  was 
done  in  the  case  of  County  of  Yolo  v.  Bar- 
ney, 79  Cal.  375,  21  Pac.  833,  12  Am.  St  Rep. 
152.  In  that  case  title  by  adverse  possession 
was  pleaded  to  property  which  the  county 
claimed  had  been  dedicated  by  it  to  hospital 
purposes  for  the  benefit  of  the  public.  In 
discussing  the  case  the  court  said:  "The 
facts  in  evidence  show  that  the  land  was 
purchased  by  the  county,  acting  through  its 
quasi  trustees,  the  board  of  supervisors,  for 
the  purpose  of  erecting  thereon  a  county 
hospital,  and  using  the  land  for  purposes 
connected  therewith.  The  hospital  had  been 
established  thereon  for  about  8  years,  when 
the  defendant's  grantor  took  possession  of 
and  fenced  the  portion  of  land  in  contro- 
versy, which  up  to  that  time  had  been  un- 
lnclosed,  and  the  defendant's  possession  by 
herself  or  grantors  has  been  since  that  time, 
for  about  15  years,  peaceable  and  continuous. 
A  deed  to  the  land  was  made  to  the  plaintiff 
in  1863  by  one  Freeman,  and  duly  recorded, 
and  a  quitclaim  deed  was  also  made  from 
the  same  grantor  to  the  defendant's  grantor, 
one  Sill,  in  1867.  The  whole  controversy 
seems  determinable  by  ascertaining  whether 
or  not  the  land  was  dedicated  to  a  public  use 
when  the  hospital  was  erected  thereon.  If 
It  was  dedicated  to  a  public  use,  then,  under 
the  decision  of  the  appellate  court  In  Hoad- 
ley  v.  San  Francisco,  50  Cal.  276,  It  could 
not  be  subjected  to  the  operations  of  the 
statute  of  limitations.  If  it  was  not  so  ded- 
icated, it  would  be  subject,  as  lands  ordi- 
narily held  by  a  municipality  are,  to  the 
running  of  the  statute.  San  Francisco  v. 
Calderwood,  31  Cal.  588,  91  Am.  Dec.  542; 


Hoadley  v.  San  Francisco,  supra.  Was  it 
devoted  or  dedicated  to  a  public  use?  It 
was  purchased  for  the  purpose  of  building 
a  county  hospital  on  a  portion  of  it  and 
using  the  balance  of  it  for  the  necessities  of 
the  hospital.  For  8  years  all  the  laud  was 
necessary  for,  and  was  used  for,  the  purpose 
of  maintaining  the  hospital  before  the  de- 
fendant's entry  and  possession.  The  hospi- 
tal was  not  removed  from  the  land  until 
within  about  a  year  of  the  Institution  of  this 
action."  It  will  there  be  seen  that  the  county 
of  Yolo  realized  that  in  order  to  overcome 
the  title  set  up  by  adverse  possession  It  was 
incumbent  upon  it  to  prove  that  the  land  in 
controversy  was  purchased  for  and  actually 
dedicated  to  public  uses. 

This  leads  us  to  discuss  somewhat  the  doc- 
trine that  the  statute  of  limitations,  even 
where  it  is  declared  to  run  against  counties 
and  municipalities,  cannot  be  made  the  means 
of  acquiring  title  by  adverse  possession  to 
property  which  has  been  dedicated  to  public 
uses.  The  writer  of  this  brief  was  the 
special  judge  who  presided  on  the  trial  in 
the  circuit  court  of  Warren  county  of  the 
case  of  Vicksburg  v.  Marshall,  59  Miss.  563. 
He  made  the  first  ruling,  so  far  as  he  Is  ad- 
vised, made  In  any  of  the  courts  of  this 
state,  that  title  to  a  public  street  could  not 
be  acquired  by  adverse  possession.  The  true 
ground  upon  which  rests  the  doctrine  that 
title  by  adverse  possession  cannot  be  acquir- 
ed to  streets  and  highways  and  other  prop- 
erty devoted  to  public  uses  is  that  any  ob- 
struction of  property  of  that  character  is  a 
nuisance,  and  that  so  long  as  the  obstruc- 
tion lasts  It  is  a  continuing  nuisance.  In  A. 
&  B.  Ency  of  Law,  vol.  21,  p.  683,  a  public 
nuisance  Is  thus  defined:  "A  common  or  pub- 
lic nuisance  Is  one  that  affects  the  people 
at  large  and  is  a  violation  of  a  public  right, 
either  by  a  direct  encroachment  upon  pub- 
lic property,  or  by  doing  some  act  which 
tends  to  the  common  Injury,  or  by  omitting 
to  do,  in  the  discharge  of  a  legal  duty,  that 
which  the  common  good  requires."  In  2  Dil- 
lon on  Municipal  Corporations,  c.  18,  §  520, 
It  Is  said:  "The  principle  that  streets  and 
public  places  belong  to  the  general  rather 
than  to  the  local  public  is  one  of  great  Impor- 
tance, and  has  been  sometimes  overlooked  by 
the  courts  because  they  are  public,  whether 
the  technical  fee  be  In  the  adjoining  owner,  in 
the  original  proprietor,  or  in  the  municipality 
In  trust  for  the  public  use.  Any  unauthor- 
ized obstruction  of  the  public  enjoyment  Is 
an  indictable  nuisance,  and  the  proper  officer 
of  the  commonwealth  may  proceed  in  the 
name  of  the  public,  by  bill  in  equity,  for  an 
injunction  or  relief,  or  by  other  appropriate 
action  or  proceedings,  to  vindicate  the  rights 
of  the  public  against  encroachment  or  denial 
by  Individuals.  So  when,  by  its  charter 
or  constituent  act,  a  municipality  has  the 
usual  control  and  supervision  of  the  streets 
and  public  places,  it  may,  in  its  corporate 
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name,  Institute  judicial  proceedings  to  pre- 
vent or  remove  obstructions  thereon." 

In  the  case  of  Yates  v.  Town  of  Warren- 
ton,  84  Va.  837,  4  8.  E.  818,  10  Am.  St  Rep. 
860,  the  court  quoted  this  paragraph  from 
Dillon  on  Municipal  Corporations  and  ap- 
plied the  principle.  They  said:  "In  the  case 
of  Taylor  v.  Commonwealth,  28  Orat  780, 
this  court  held  that  a  'valid  dedication  of  a 
street  to  the  public  use,  perfected  by  accep- 
tance, makes  it  a  highway,  an  unlawful  ob- 
struction of  which  Is  not  legalized  by  lapse 
of  time.  "Nullum  tempus  occurrlt  regl"  ap- 
plies In  this  state  to  the  commonwealth  as 
it  does  In  England  to  the  King.'  And  again : 
'Nor  can  there  be  any  doubt  or  difficulty  In 
the  case  as  to  the  question  of  law  In  regard 
to  the  effect  of  the  lapse  of  time  and  adverse 
possession  upon  the  public  right' "  The  court 
concluded  by  finding  that  the  property  claim- 
ed by  adverse  possession  was  part  of  a  pub- 
lic street  and  upon  this  said :  "The  dedica- 
tion being  established,  his  encroachment  was 
a  nuisance,  which  is  not  helped  or  aided  by 
lapse  of  time." 

In  the  case  of  Raht  v.  Southern  Railway 
Co.,  SO  S.  W.  77,  the  Court  of  Chancery  Ap- 
peals of  Tennessee  said:  "In  the  case  of 
Sims  v.  Chattanooga,  2  Lea,  694,  it  was  ex- 
pressly held  that  the  statute  of  limitations 
would  not  run  against  a  public  right  and 
that  any  kind  of  obstruction  upon  a  street 
or  highway  was  a  continuing  nuisance,  and 
that  no  length  of  time  could  confer  any 
rights  on  the  wrongdoer,  or  divest  the  rights 
of  the  public.  See,  also,  Elliott  Roads  & 
S.  p.  490;  Childs  v.  Nelson,  69  Wis.  125, 
33  N.  W.  687;  City  of  St  Louis  v.  Missouri 
Pac.  Ry.  Co.,  114  Mo.  13,  21  S.  W.  202;  Hed- 
dleston  v.  Hendricks,  52  Ohio  St  460,  40 
N.  E.  408.  In  the  case  of  Depriest  v.  Jones 
(Va.)  21  S.  E.  478,  it  was  held  that  this  prin- 
ciple applied,  and  It  made  no  difference 
whether  the  action  to  open  the  street  should 
be  brought  by  the  municipal  authorities,  or 
by  an  Individual  whose  property  abuts  on 
the  highway.  It  was  said:  There  can  be  no 
rightful  permanent  private  possession  of  a 
public  street.  Its  obstruction  is  a  nuisance 
punishable  by  indictment.  Each  day's  con- 
tinuance thereof  Is  an  indictable  offense,  and 
it  follows,  therefore,  that  no  right  to  main- 
tain It  can  be  acquired  by  prescription.'  It 
is  further  said  in  that  case:  'It  would  be  a 
grave  reproach  to  the  law  to  permit  a  wrong- 
doer, one  who  Is  dally  violating  the  law  of 
the  state  Itself,  to  take  advantage  of  his 
own  wrong  and  that  of  the  municipality,  and 
by  such  Indirect  and  wrongful  means  obtain 
a  right  to  the  street  which  the  corporation 
Is. prohibited  from  directly  granting  or  de- 
stroying.' It  therefore  follows  that,  It  be- 
ing established  that  these  were  public  streets, 
the  defendant  can  acquire  no  rights  there- 
in by  possession,  however  long  continued; 
each  day's  possession  being  simply  an  ad- 
ditional offense.  The  streets  are  there,  and 
the  complainants,  by  reason  of  their  rights 


as  abutting  property  owners,  are  entitled  to 
the  free  and  unobstructed  use  thereof;  and 
a  decree  will  be  entered  accordingly." 

In  the  case  of  Wolfe  v.  Town  of  Sullivan. 
133  Ind.  331,  82  N.  B.  1017,  the  Supreme 
Court  of  Indiana  said:  "The  common-lav 
maxim  is:  'Once  a  highway  always  a  high- 
way.' Highways  belong  to  the  public,  and 
are  under  the  control  of  the  sovereign,  ei- 
ther immediately  or  through  local  govern- 
mental Instrumentalities.  The  right  of  the 
public  to  the  use  of  the  highways  is  not 
barred  by  the  statute  of  limitations.  No  one 
can  acquire  a  right  to  the  adverse  use  of  a 
legally  established  highway  by  user,  no  mat- 
ter how  long  such  use  may  continue;  for 
each  day's  user  Is  a  nuisance  punishable  by 
fine.  There  can  be  no  such  thing  as  a  per- 
manent rightful  private  possession  of  a  pub- 
lic street" 

In  the  case  of  Ralston  v.  Weston,  46  W. 
Va.  544,  38  S.  B.  326,  76  Am.  St  Rep.  842, 
the  case  mainly  relied  upon  by  the  Attorney 
General,  the  Supreme  Court  of  West  Vir- 
ginia said :  "The  only  logical  conclusion  that 
can  possibly  be  reached  is  that  the  public 
easement  in  all  the  highways  of  the  state, 
wherever  situated,  is  sacred  from  individ- 
ual encroachment  and  that  Interference 
therewith  by  private  Interests  Is  a  continu- 
ing nuisance,  subject  to  abatement  when- 
ever the  growing  necessities  of  the  people 
require  such  easement  for  the  uses  to  which 
the  land  to  which  It  attaches  was  originally 
dedicated."  And  on  page  843  of  76  Am.  St 
Rep.  (46  W.  Va.  544,  83  S.  B.  326),  in  alluding 
to  previous  decisions  of  that  court  which  held 
otherwise,  it  said:  "The  doctrine  of  stare 
decisis  cannot  be  Invoked  to  perpetuate  public 
nuisances  or  destroy  the  sovereignty  or  wel- 
fare of  the  people."  And  again  on  page  840 
of  76  Am.  St  Rep.  (46  W.  Va.  544,  33  S.  E. 
326),  the  court  said:  "If  the  easement  is  In- 
terfered with  by  an  Individual  while  It  is 
alive,  such  Interference  is  a  public  nuisance, 
and  it  matters  not  how  long  it  is  continued. 
It  can  never  destroy  the  easement  for  it  is 
under  the  ban  of  the  law  and  subject  to 
abatement  at  any  time.  A  nuisance  can  never 
oust  a  public  easement,  no  more  than  an  In- 
dividual can  take  away  the  sovereignty  of 
the  people.  He  may  forfeit  bis  property  and 
rights  to  them;  but  they  can  never,  in  a 
popular  government  forfeit  their  sover- 
eignty to  him.  He  may  cease  to  be  a  part 
thereof,  but  cannot  enjoy  more  than  his 
equal  share  therein.  His  nuisance  must 
yield  to  their  sovereignty  whenever  they  see 
fit  through  their  proper  agencies  to  exercise 
It  Once  a  nuisance  always  a  nuisance. 
Once  a  highway  always  a  highway,  until 
legally  discontinued,  changed,  or  altered." 

Much  is  said  in  the  authorities  to  the  effect 
that  streets,  and  highways  and  other  public 
places  are  held  by  the  state  or  county  or  mu- 
nicipality, as  the  case  may  be.  In  a  govern- 
mental capacity.  This  Is  true  as  to  all  plac- 
es which  have  been  dedicated  to  the  use  of 
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the  public.  This  is  for  the  reason  that  by 
such  dedication  the  public  acquire  an  ease- 
ment which  is  superior  to  the  mere  title  which 
the  state  or  county  or  municipality  may  hold. 
It  is  the  duty  of  the  state  or  county  or  mu- 
nicipality to  govern  and  control  and  regulate 
the  user  of  such  public  places  In  sucb  manner 
as  will  conduce  to  the  public  welfare.  Tbis 
is  what  Is  meant  by  their  holding  such  public 
places  In  a  governmental  capacity.  The  title 
is  really  suspended  so  long  as  property  re- 
mains dedicated  to  a  public  use,  and  the  real 
beneficial  ownership  Is  In  the  people,  through 
the  easement  wblch  they  have.  It  was  well 
said  by  the  Supreme  Court  of  West  Virginia, 
in  the  case  of  Ralston  v.  Weston,  46  W.  Va. 
544.  33  8.  E.  328,  76  Am.  St  Rep.  642,  tbat  to 
allow  a  plea  of  the  statute  of  limitations  in 
such  a  case  would  not  be  to  bar  any  right 
that  a  municipality  had  In  a  street,  but  to  de- 
stroy the  public  easement  It  said  that  to 
sustain  such  a  plea  would  not  oust  the  mu- 
nicipality, for  Its  governmental  control  would 
still  remain,  but  that  It  would  oust  the  peo- 
ple, taking  from  them  their  right  to  use  the 
street  as  a  public  highway.  This  use  of 
their  highways  and  of  other  public  places  is 
a  sovereign  right  common  to  all  the  people, 
and  of  which  they  cannot  be  divested  by  the 
negligence  or  failure  to  perform  Its  duty  by  a 
municipality.  It  Is  well  said  in  the  case  of 
Webb  v.  Demopolls,  95  Ala.  116,  IS  South 
289,  21  L.  R.  A.  62,  that  "a  city  or  town  has 
no  alienable  Interest  In  the  public  street* 
thereon,  but  holds  them  In  trust  for  Its  citi- 
zens and  the  public  generally;  and  neither 
its  acquiescence  In  an  obstruction  or  private 
use  of  a  street  by  a  citizen,  or  laches  in  re- 
sorting to  legal  remedies  to  remove  It,  nor 
the  statute  of  limitations,  nor  the  doctrine  of 
equitable  estoppel,  nor  prescription  can  de- 
feat the  right  of  a  city  to  maintain  a  suit  In 
equity  to  remove  the  obstruction."  In  the 
case  of  St  Vincent  Orphan  Asylum  v.  City  of 
Troy,  76  N.  T.  108,  32  Am.  Rep.  286,  It  is  said: 
"The  defendant's  duties  as  commissioner  of 
highways  differ  with  regard  to  the  control  of 
the  streets  from  Its  rights  as  a  mere  proprie- 
tor of  property.  Those  duties  are,  to  some  ex- 
tent, governmental  for  the  benefit  of  the  pub- 
lic, and  the  public  cannot  be  barred  by  their 
neglect"  In  the  case  of  State  v.  Berdetta,  73 
Ind.  198,  38  Am.  Rep.  117,  it  Is  said:  "But 
more  than  this,  be  who  does  seize  a  part  of 
the  public  highway  for  private  purposes  knows, 
not  only  as  a  matter  of  law,  and  that  Is  con- 
clusive knowledge,  but  as  a  matter  of  fact 
that  he  is  Invading  the  rights  of  all  the  citi- 
zens of  the  state,  for  all  have  a  right  to  the 
free  use  of  the  highway."  And  again  the 
court  said:  "Public  highways  belong,  from 
side  to  side  and  end  to  end,  to  the  public." 

That  the  title  to  property  which  has  been 
devoted  to  a  public  use  becomes  vested  In  the 
public  by  reason  of  its  easement  therein  is 
stated  in  the  case  of  Board  of  Education  v. 
Martin,  92  Cal.  209,  28  Pac.  801.  It  was  ex- 
pressly held  that  the  proprietary  Interest  in 


all  property  dedicated  to  public  uses  is  in  the 
public.  The  court  said:  "The  Jails,  court- 
houses, hospitals,  schoolhouses,  and  engine 
lots  of  such  corporations  are  as  much  public 
property,  and  to  be  governed  by  the  same 
rules  and  limitations,  as  are  the  streets  and 
highways  and  public  squares  which  such  cor- 
porations may  have  caused  to  be  opened  or 
set  apart  for  public  use.  Their  public  char- 
acter is  not  taken  away  because  they  are  sub- 
ject to  local  regulations  In  their  management 
and  use.  The  proprietary  interest  in  all  such 
property  belongs  to  the  public,  and,  whether 
the  legal  title  to  such  property  be  in  the  mu- 
nicipality or  any  of  its  officers  or  depart- 
ments, it  Is  at  all  times  held  by  it  or  them 
for  the  benefit  of  the  whole  public,  and  with- 
out any  real  proprietary  Interest  therein." 
The  doctrine  Is  also  enunciated  in  the  case  of 
New  Orleans  v.  United  States,  10  Pet  (U.  S.) 
720,  9  L.  Ed.  573,  as  follows:  "It  Is  admitted 
that  the  power  of  the  sovereign  over  the 
streets  of  a  city  Is  limited.  He  cannot  alien 
them,  nor  deprive  the  Inhabitants  of  tbelr 
use,  because  such  use  Is  essential  to  the  en- 
joyment of  urban  property ;  and  a  distinction 
is  drawn,  in  this  respect,  between  the  streets 
of  a  city  and  other  grounds  dedicated  to  pub- 
lic use.  The  latter,  it  is  contended,  is  not  on- 
ly under  the  supervision  of  the  king,  as  to  its 
use,  but  he  may  sell  and  convey  it  Now,  it 
would  seem.  In  reason,  that  the  principle  is 
the  same  in  both  cases.  The  Inhabitants  of 
a  town  cannot  be  deprived  of  their  streets,  as 
the  streets  are  essential  to  the  enjoyment  of 
their  property.  In  other  words,  by  closing 
the  streets,  the  value  of  the  buildings  of  the 
town  would  be  greatly  reduced,  If  not  entirely 
destroyed.  And  If  ground  dedicated  to  pub- 
lic use,  which  adds  to  the  beauty,  the  health, 
the  convenience,  and  the  value  of  town  prop- 
erty, be  arbitrarily  appropriated  by  the  sov- 
ereign to  other  purposes,  is  not  the  value  of 
the  property,  which  has  been  bought  and  sold 
In  reference  to  It  greatly  Impaired?  The 
value  may  not  be  reduced  to  the  same  ruinous 
extent  as  It  would  be  to  close  the  streets ;  but 
the  difference  is  only  In  the  degree  of  the  In- 
jury, and  not  in  the  principle  involved.  Do- 
mat,  Uv.  1,  tit  8,  i  1,  art  1,  says  there  are 
two  kinds  of  things  destined  to  the  common 
use  of  men,  and  of  which  every  one  has  the. 
enjoyment  The  first  are  those  which  are  so 
by  nature,  as  rivers,  the  sea,  and  its  shores. 
The  second,  which  derive  their  character 
from  the  destination  given  them  by  man,  such 
as  streets,  highways,  churches,  market  hous- 
es, courthouses,  and  other  public  places ;  and 
it  belongs  to  those  In  whom  the  power  of 
making  laws  and  regulations  In  such  matters 
Is  vested  to  select  and  mark  out  the  places 
which  are  to  serve  the  public  for  these  differ- 
ent uses." 

It  will  be  seen  that  the  Supreme  Court  of 
the  United  States  held  that  because  streets, 
highways,  churches,  market  houses,  courthous- 
es, and  other  public  places  are  destined  to  the 
common  use  of  men,  of  which  every  one  has 
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the  enjoyment,  the  sovereign  cannot  alien 
them,  nor  deprive  the  people  of  their  use. 
This  is  for  the  reason  that  the  alienable  in- 
terest does  not  exist;  the  people,  through 
their  easement,  being  the  real  owners.  This 
court,  in  the  case  of  Laurel  v.  Rowell,  84 
Miss.  441,  36  South.  543.  said:  "All  the  cit- 
izens of  a  town  have  the  right  to  have  their 
public  thoroughfares,  streets,  or  alleys,  wheth- 
er acquired  by  dedication  or  user,  kept  open 
for  their  own  use  and  the  use  of  visiting 
strangers,  who  come  for  commerce  or  social 
intercourse."  And  it  held  that  the  easement 
In  a  street  is  property  in  the  purview  of  our 
Constitution.  The  meaning  of  all  these  cas- 
es, and  many  others  of  a  similar  nature  which 
migbt  be  cited,  is  that  in  all  property  which 
is  dedicated  to  a  public  use  the  people  have 
an  easement  which  makes  them  the  real  own- 
ers. The  county  or  municipality,  as  the  case 
may  be,  exercises  governmental  authority  over 
such  places  for  the  protection  of  this  ease- 
ment owned  by  the  public  and  for  the  benefit 
of  the  public.  So  long  as  the  property  re- 
mains dedicated  to  public  uses,  the  munici- 
pality or  the  county  has  no  alienable  interest ; 
the  real  ownership  being  in  the  people  by  vir- 
tue of  their  easement  The  doctrine  does  not 
rest  upon  tbe  suggestion  made  by  the  Attor- 
ney General  that  all  property  which  a  county 
or  municipality  has  no  legal  right  to  sell  is 
held  in  a  governmental  capacity.  A  munici- 
pality or  a  county  may  own  property  which  is 
not  dedicated  to  public  uses,  and  yet  which, 
for  the  want  of  statutory  authority,  it  has  no 
power  to  sell.  The  test  Is,  not  whether  the 
county  or  municipality  has  been  vested  by 
the  state  with  power  to  sell,  but  whether  it 
has  any  alienable  interest  in  the  property 
which  it  could  sell. 

Whenever  property  has  been  dedicated  to 
tbe  public  use,  It  may  be  said  that  the  mu- 
nicipality or  tbe  county  holds  it  in  a  govern- 
mental capacity ;  and  so  it  may  be  said  that, 
as  to  all  property  held  by  a  county  or  mu- 
nicipality in  a  governmental  capacity,  any 
obstruction  of  it  is  a  nuisance,  and  every 
day's  obstruction  is  an  additional  nuisance, 
so  that  it  can  never  be  acquired  by  adverse 
possession.  It  must  be  borne  in  mind  that 
no  property  is  held  in  a  governmental  capaci- 
ty, except  that  which  has  been  dedicated  to 
public  uses.  The  agreed  state  of  facts  does 
not  show  that  the  property  In  controversy 
was  ever  dedicated  to  public  uses.  It  does  not 
show,  therefore,  tbat  the  public  ever  acquir- 
ed any  easement  which  gave  it  the  real  own- 
ership in  this  property.  It  shows,  therefore, 
that  the  county  did  have  an  alienable  Interest 
in  the  property,  although  the  Legislature  had 
never  given  it  the  power  to  convey  this  alien- 
able interest  In  other  words,  it  was  prop- 
erty which  could  be  alienated,  and  against 
the  alienation  of  which  the  public  had  no 
right  to  complain.  We  repeat  that  the  facts 
would  show  that  this  property  never  was  used 
at  all  for  public  purposes,  and  if  the  pre- 
sumption which  the  Attorney  General  Invites 


the  court  to  indulge  in  should  prevail  it.  would 
be  contrary  to  the  very  truth  of  the  case. 
But,  the  burden  of  proof  being  upon  the  coun- 
ty of  Warren,  it  was  incumbent  upon  it,  in 
order  to  avoid  the  statute  of  limitations,  to 
show  clearly  that  the  property  which  was 
sought  to  be  recovered  had  been  dedicated  to 
public  uses,  so  that  any  person  occupying  it 
would  be  guilty  of  a  public  nuisance. 

We  Insist  that  the  cases  of  Brown  v.  Board 
of  Supervisors,  54  Miss.  230,  and  Jones  v. 
Madison  County,  72  Miss.  777,  18  South.  87. 
hereinbefore  commented  upon,  are  directly  In 
point.  The  school  sections,  which  were  held 
to  have  been  acquired  by  adverse  possession 
in  those  cases,  were  not  dedicated  to  public 
uses.  As  said  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Cooper  v.  Rob- 
erts, 18  How.  (U.  S.)  181, 15  L.  Ed.  338:  "The 
trusts  created  by  these  compacts  [meaning 
the  compacts  with  regard  to  school  sections] 
relate  to  a  subject  certainly  of  universal 
Interest,  but  of  municipal  concern,  over  which 
the  power  of  the  state  is  plenary  and  exclu- 
sive." In  other  words,  the  court  held  that 
the  states  acquired  an  alienable  interest  in 
all  school  sections  which  would  not  have  been 
the  case  If  they  had  been  devoted  to  public 
uses.  While  the  townships  were  entitled  to 
be  helped  by  the  school  sections,  It  was  for 
the  state  to  say  In  what  manner  that  help 
should  be  rendered.  The  states  had  the  right 
to  sell  them  and  use  the  proceeds  in  aid  of 
the  schools,  or  they  had  the  right  to  lease 
them  and  use  the  rents  in  support  of  the 
schools.  But  the  lands  themselves  were  not 
devoted  to  public  uses;  that  is  to  say,  the 
inhabitants  of  the  township  had  no  easements 
In  the  lands  which  entitled  them  to  physical 
use  of  the  lands,  and  which  would  prohibit 
the  state  from  selling  or  disposing  of  them. 
Hence  this  court,  in  the  cases  cited,  held  that 
the  statute  of  limitations  could  be  availed  of 
to  make  good  a  title  by  adverse  possession 
to  school  sections.  It  is  true  In  these  cases 
only  a  title  by  adverse  possession  was  assert- 
ed to  a  term  fixed  by  lease ;  but  that  was  not 
the  point  of  the  decisions.  Title  to  school 
sections  could  as  well  be  lost  by  simple  ad- 
verse possession  as  title  to  the  unexpired 
term  of  a  lease.  This  was  so  expressly  held 
in  the  following  cases :  Miller  v.  State,  Use, 
etc.,  38  Ala.  600 ;  Burks  v.  Mitchell,  78  Ala. 
61;  Hargis  v.  Inhabitants,  etc.,  29  Ind.  70. 
So  we  say  that  the  property  here  was  not  de- 
voted to  public  uses,  and  that  In  fact,  It  never 
was  applied  to  any  public  or  private  use.  We 
say  that  the  people  acquired  no  interest  in 
this  property  and  no  right  to  use  it.  The 
county,  therefore,  had  an  alienable  interest, 
which  it  could  have  conveyed  lawfully  if  it 
had  had  statutory  authority.  If  this  be  so. 
then  the  defendant  Is  entitled  to  hold  for  the 
unexpired  term  of  the  99-year  lease  which 
was  made  to  Julius  McCarthy. 

It  must  not  be  forgotten  In  the  consideration 
of  this  case  that  the  appellee  is  not  a  mere 
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intruder  or  trespasser  or  squatter.  It  must 
be  remembered  that  she  and  all  others,  begin- 
ning with  McCarthy,  have  been  In  possession, 
not  only  with  the  consent  and  permission  of 
Warren  county,  but  under  a  certain  contract 
by  which  the  property  was  leased  to  them; 
the  lease  containing  the  county's  covenant 
of  title.  This  fact  alone  is  enough  to  show, 
if  we  are  to  indulge  in  presumptions,  that 
this  property  was  never  dedicated  to  public 
uses.  It  shows  that  only  so  much  of  lot  249 
as  is  included  within  the  Jail  walls  was  dedi- 
cated to  public  uses.  It  shows  that  the  re- 
mainder of  lot  249,  including  the  particular 
property  in  controversy  here,  was  not  held  by 
the  county  of  Warren  for  public  uses.  It  Is 
not  to  be  presumed  that  the  county  would 
solemnly  convey  away  for  99  years  property 
which  it  held  and  which  was  needed  for 
public  uses.  Under  these  circumstances  we 
insist  that  the  county  of  Warren  Is  now  es- 
topped from  attempting  to  oust  appellee  and 
others  similarly  situated.  In  Dillon  on  Mu- 
nicipal Corporations  (3d  Ed.)  §  675,  it  Is  said, 
speaking  of  municipal  corporations:  "But 
such  a  corporation  does  not  own  and  can- 
not alien  public  streets  or  places,  and  no 
laches  on  its  part  or  on  that  of  its  officers 
can  defeat  the  right  of  the  public  thereto. 
Yet  there  may  grow  up,  in  consequence,  pri- 
vate rights  of  more  persuasive  force  In  the 
particular  case  than  those  of  the  public.  It 
will,  perhaps,  be  found  that  cases  will  arise 
of  such  a  character  that  justice  requires  that 
an  equitable  estoppel  shall  be  asserted,  even 
against  the  public;  but,  if  so,  such  cases  will 
form  a  law  unto  themselves,  and  do  not  fall 
within  the  legal  operation  of  limitation  en- 
actments. The  author  cannot  assent  to  the 
doctrine  that,  as  respects  public  rights,  munic- 
ipal corporations  are  within  ordinary  limita- 
tion statutes.  But  there  is  no  danger  in  rec- 
ognizing the  principle  of  an  estoppel  in  pals, 
as  applicable  to  such  cases,  as  this  leaves 
the  court  to  decide  the  question,  not  by  the 
mere  lapse  of  time,  but  by  all  the  circum- 
stances of  the  case  to  hold  the  public  estop- 
ped or  not,  as  right  or  justice  may  require." 

This  doctrine  that  an  estoppel  might  arise 
which  would  protect  one  in  possession  of  prop- 
erty dedicated  to  public  uses  is  expressly 
recognized  by  this  court  in  the  case  of  Wither- 
spoon  v.  Meridian,  69  Miss.  295,  in  which  it 
is  said:  "We  are  committed  to  the  doctrine 
that  a  public  street  cannot  be  lost  and  become 
private  property  by  mere  occupancy  for  the 
time  prescribed  to  bar  actions  for  land  held 
adversely.  We  adhere  to  that,  and  we  are 
not  willing  to  declare  against  the  doctrine 
of  equitable  estoppel  as  applied  to  protect 
Individuals  against  municipal  claims  under 
some  circumstances.  There  may  be  cases 
where  we  would  not  hesitate  to*  use  the  be- 
neficent doctrine  of  estoppel  in  pais  against 
a  municipality."  We  submit  that  the  case 
now  before  the  court  Is  one  which  calls  for 
the  application  of  this  doctrine,  If  it  should  be 


found  that  the  appellee  is  driven  to  It.  She 
and  those  through  whom  she  claims  have  been 
In  possession  of  this  property  for  35  years, 
believing  during  all  of  that  time  that  they 
had  a  valid  legal  right  to  the  possession.  The 
county  has  never  attempted  during  all  of  that 
time,  until  the  Institution  of  this  suit,  to  as- 
sert any  right  whatever  to  the  possession  of 
the  property.  During  all  of  that  time  It  has 
recognized  the  validity  of  Its  lease.  We  might 
add  that  the  title  to  this  property  and  the 
other  portions  of  the  lot  similarly  leased 
has  been  examined  time  and  again  by  mem- 
bers of  the  Vlcksburg  bar,  and  passed  with 
approval.  Sales  have  been  made,  loans  have 
been  made,  and  valuable  improvements  have 
been  made.  On  one  portion  of  the  lot,  held 
by  a  similar  lease  to  that  before  the  court, 
a  handsome  residence  has  been  erected,  and 
has  been  In  the  occupancy  of  one  of  our  most 
prominent  citizens  as  his  home. 

It  appears  from  the  agreed  state  of  facts 
that  no  evidence  whatever  can  be  produced 
upon  the  question  as  to  whether  the  consider- 
ation of  the  lease  from  the  county  of  Warren 
to  Geo.  McCarthy  had  ever  been  paid,  either 
in  whole  or  in  part.  The  records  are  silent 
upon  It,  and  no  witness  can  be  found  who 
knows  anything  about  It.  We  will  discuss 
the  question  as  to  presumption  of  payment 
from  the  long  lapse  of  time  later  on.  What 
we  desire  now  to  say  Is  that,  even  If  it  should 
be  conceded  that  no  part  of  this  considera- 
tion has  ever  been  paid,  Mrs.  Lamkln  can- 
not be  affected  In  any  measure  whatever 
thereby.  It  will  be  noted  that  Chaa  H.  Smith 
was  not  an  assignee  In  the  legal  sense  of  the 
unexpired  term  of  Geo.  McCarthy.  Geo.  Mc- 
Carthy did  not  assign  his  unexpired  term,  or 
any  part  of  it,  to  Chas.  H.  Smith,  but  leased 
to  Smith  the  property  in  controversy  for  the 
term  of  99  years,  beginning  May  8,  1872.  The 
consideration  of  this  lease  was  $500,  which 
Smith  paid  cash  in  hand,  and  a  stipulation  on 
the  part  of  Smith  that  he  would  pay  the  por- 
tion of  Interest  required  by  said  board.  The  ef- 
fect of  the  terms  of  the  lease  to  Smith  was  to 
preclude  the  idea  that  he  was  to  become  the 
assignee  of  the  term.  While  without  this  stip- 
ulation a  mere  naked  lease  for  the  full  term 
of  McCarthy  would  have  made  Smith  an 
assignee  of  the  term,  yet  Smith  had  the  right 
to  stipulate  that  he  should  not  become  the 
assignee  of  the  term,  although  he  might  ac- 
quire the  full  unexpired  term.  If  there  had 
been  no  other  consideration  than  the  $500 
cash,  Smith  would  have  become  the  assignee 
of  the  term,  because  it  would  have  been  neces- 
sarily Implied  that  he  was  simply  taking  Mc- 
Carthy's place  as  tenant;  but  by  the  terms 
of  the  lease  Smith  stipulated  that  all  that 
he  was  to  pay  was  the  $500  cash  and  a  por- 
tion of  the  interest  acquired  by  the  board. 
It  thus  appears  that,  by  the  very  terms  of  the 
lease,  Smith  stipulated  that  be  ahould  not  be 
deemed  to  have  stepped  Into  McCarthy's  shoes 
and  assumed  all  of  McCarthy's  obligations 
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to  the  board.  Smith,  therefore,  became,  in 
legal  effect  at  least,  a  sublessee  under  Mc- 
Carthy, although  the  term  acquired  from 
McCarthy  was  of  equal  length  with  that  ac- 
quired by  McCarthy  from  the  county.  Be- 
ing in  legal  effect  a  sublessee,  and  not  an  as- 
signee of  McCarthy's  unexpired  term,  there 
was  no  privity  of  contract  between  him  and 
the  county  of  Warren,  and  he  did  not  become 
the  debtor  of  the  county  of  Warren,  nor  did 
he  come  under  any  obligation  whatever,  finan- 
cially, to  the  county  of  Warren,  and  the 
county  could  not  have  sued  out  against  him 
an  attachment  for  rent  Ashley  v.  Young,  79 
Miss.  128,  29  South.  822.  Chas.  H.  Smith, 
therefore,  while  deriving  title  through  Geo. 
McCarthy,  did  not  enter  into  possession  un- 
der the  lease  from  the  county  of  Warren  to 
McCarthy,  but  under  the  lease  from  McCar- 
thy to  himself.  Although  the  lease  from  the 
county  to  McCarthy  may  have  been  void,  so 
that  McCarthy  was  without  title,  yet  his 
lease  to  Smith  furnished  color  of  title.  Smith, 
therefore,  went  into  possession  under  color 
of  title  in  the  form  of  a  lease  to  himself  from 
McCarthy.  The  interest  of  Smith  in  this 
lease  from  McCarthy  was  conveyed  by  decree 
of  the  chancery  court  of  Warren  county  to 
the  Vick8burg  Benevolent  Society,  as  appears 
distinctly  from  the  conveyance  of  the  com- 
missioner of  that  court  The  Vicksburg 
Benevolent  Society  conveyed  to  Mrs.  Lamkln 
all  of  its  right,  title,  and  interest  in  and  to 
the  property  described  in  the  declaration. 
Its  right,  title,  and  Interest  in  that  property 
consisted  in  its  ownership  of  the  unexpired 
lease  from  McCarthy  to  Smith. 

From  the  foregoing  it  follows  that,  if  Mc- 
Carthy could  set  up  a  claim  by  adverse  pos- 
session because  of  the  lease  from  the  county 
of  Warren  to  him,  Mrs.  Lamkln  can  plead 
that  adverse  possession  in  this  suit  as  against 
the  county ;  but,  if  McCarthy  could  not  have 
pleaded  adverse  possession,  Mrs.  Lamkln  may, 
nevertheless,  do  so  by  virtue  of  Smith's  en- 
try and  adverse  possession  under  the  lease 
to  him  from  McCarthy,  and  the  entry  and 
adverse  possession  of  the  Vicksburg  Benev- 
olent Society,  claiming  under  and  through 
Smith's  lease.  Even  if  Smith,  the  lessee  of 
McCarthy,  the  Benevolent  Society,  and  Mrs 
Lamkln  are  to  be  regarded  in  the  full  sense 
as  assignees  of  the  term,  they  nevertheless 
came  under  no  financial  obligation  to  the 
county  for  the  payment  of  the  sum  stipulat- 
ed to  be  paid  by  McCarthy.  The  sum  stipu- 
lated to  be  paid  by  McCarthy  was  not  rent, 
and  it  Is  only  for  rent  that  the  assignee  of 
the  term  becomes  liable.  Rent  Is  thus  de- 
fined in  18  Am.  &  Eng.  Ency.  of  Law,  p.  260 : 
"A  rent  may  be  defined  as  a  right  to  a  cer- 
tain profit  issuing  periodically  out  of  lands 
and  tenements  corporeal,  in  retribution  for  the 
land  that  passes."  This  definition  is  confirm- 
ed by  all  of  the  law  writers.  In  Taylor's 
Landlord  &  Tenant  (5th  Ed.)  p.  104,  §  152, 
It  is  said :  "Rent  as  such  1b  not,  as  we  have 


observed,  essential  to  a  lease;  for  from  fa- 
vor, or  for  a  valuable  consideration  paid  In 
gross,  the  tenant  may  have  a  lease  without 
any  render.  But  some  consideration,  either 
express  or  implied,  must  appear  to  give  va- 
lidity to  the  lease  as  a  contract;  and  this  is 
either  a  good  consideration,  as  natural  af- 
fection, or  valuable,  as  money,  or  the  rent 
reserved."  The  consideration  of  the  lease 
from  the  county  to  McCarthy  was  not  rent 
reserved,  but  was  a  valuable  consideration  to 
be  paid  in  gross.  Hence  it  was  a  personal 
obligation  upon  McCarthy,  and  did  not  be- 
come transferred  to  Smith,  his  assignee,  if 
we  treat  him  as  such.  That  this  Is  the  true 
view  is  demonstrable. 

It  is  well  settled  that  the  assignee  of  a 
term  incurs  no  personal  liability  for  rents 
in  arrear  at  the  time  of  the  assignment.  Mrs. 
Lamkln,  therefore,  under  no  circumstances 
could  be  made  liable  for  rents  in  arrear  at 
the  time  of  the  assignment  to  her.  But  how 
could  any  of  the  several  assignees  be  made 
liable  for  any  part  of  the  consideration  of 
the  lease  from  the  county  to  McCarthy? 
That  was  a  sum  In  gross.  In  order  to  have 
it  treated  as  rent,  so  that  McCarthy's  as- 
signee and  each  of  the  subsequent  assignees 
would  become  personally  liable  proportion- 
ately according  to  the  length  of  their  hold- 
ing of  the  term,  the  court  would  be  compel- 
led to  assume  that  the  effect  of  the  lease  to 
McCarthy  was  to  stipulate  for  $862.50  as 
rent,  one  ninety-ninth  part  of  which  was 
to  be  paid  annually.  In  other  words,  It 
would  have  to  be  held  that  upon  that  basis 
of  calculation  McCarthy  was  liable  for  the 
proportion  which  accrued  before  he  assigned 
to  Smith,  that  Smith  became  liable  for  the 
proportion  which  accrued  while  he  held,  that 
the  Benevolent  Society  became  liable  for  its 
proportionate  share  while  it  held,  and  that 
Mrs.  Lamkln  will  be  liable  for  her  propor- 
tion so  long  as  she  holds  the  term.  But  this 
would  be  so  monstrous  an  assumption  that  it 
cannot  be  indulged  in.  Nothing  Is  more  cer- 
tain than  that  the  county  did  not  intend  to 
lease  this  property  for  $862.50,  one  ninety- 
ninth  part  of  which  to  be  paid  each  year. 
Thus  it  clearly  appears  that  the  consideration 
for  the  lease  to  McCarthy  was  not  rent,  and 
that  none  of  the  assignees  deriving  title 
through  McCarthy  are  personally  liable  for 
any  part  of  the  consideration  of  the  lease  to 
McCarthy. 

There  is  still  another  reason  why  Mrs. 
Lamkln  is  under  no  financial  obligation  what- 
ever to  the  county,  and  therefore  owes  no 
duty  to  it.  In  18  Am.  &  Eng.  Ency.  of  Law, 
p.  270,  it  is  said  that  where  no  time  for  the 
payment  of  the  rent  is  fixed  in  the  lease, 
and  the  rent  reserved  is  in  gross,  it  Is  not 
payable  until  the  end  of  the  term.  If  the 
sum  stipulated  to  be  paid  by  McCarthy  is 
rent,  then  it  is  rent  reserved  in  gross,  and 
under  this  rule,  strictly  applied,  it  would 
not  be  payable  until  the  expiration  of  the 
99  years.   This  rule,  however,  Is  not  lnflex- 
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Ible.  In  the  same  volume,  on  page  272,  It 
Is  said  that,  where  the  lease  Is  silent  as  to 
the  time  of  payment,  or  the  provisions  in 
regard  thereto  are  indefinite,  the  time  may 
be  fixed  by  parol.  It  was  held  by  this  court 
In  Hartsell  v.  Myers,  57  Misa  135,  that  un- 
der such  circumstances  parol  testimony  is 
admissible  to  show  when  the  payment  was 
to  be  made.  By  parol  testimony,  of  course, 
Is  Included  the  circumstances  surrounding  the 
transaction.  It  is  clear  enough,  we  submit, 
that  the  county  of  Warren  never  intended 
that  the  consideration  of  the  lease  to  Mc- 
Carthy should  not  become  payable  until  the 
expiration  of  the  99-year  term  Assuming 
this  to  be  true,  then  It  must  be  held  that  the 
consideration  was  payable  on  demand.  In 
22  Am.  &  Eng.  Bncy.  of  Law,  p.  529,  it  is 
said:  "When  no  time  is  expressly  fixed  for 
the  payment  of  money,  it  is  payable  imme- 
diately, or  at  least  within  a  reasonable  time." 
A  reasonable  time  would  certainly  be  with- 
in the  time  fixed  by  the  statute  of  limita- 
tions for  barring  an  action  to  recover  the 
sum  stipulated  to  be  paid.  So  that  the  coun- 
ty lost  all  right  to  institute  a  suit  to  recover 
the  consideraton  of  the  lease  to  McCarthy 
after  the  lapse  of  six  years  from  the  date 
of  the  lease.  Whether  the  county  then  be- 
came barred,  or  whether  the  debt  Is  to  be 
held  as  not  due  until  after  the  expiration  of 
the  99-year  lease,  In  either  event  Mrs  Lam- 
kin  owes  no  duty  at  this  time  to  the  county 
with  regard  to  the  payment  of  the  considera- 
tion of  the  lease  to  McCarthy. 

In  view  of  the  long  lapse  of  time,  amount- 
ing to  85  years,  the  law  will  conclusively 
presume  that  the  consideration  of  the  lease 
to  McCarthy  has  been  paid.  In  22  Am.  & 
Eng.  Ency.  p.  591,  It  la  said:  "At  common 
law,  after  the  lapse  of  20  years  from  the 
maturity  of  an  Indebtedness,  a  presumption 
that  the  indebtedness  has  been  paid  arises 
and  is  controlling,  In  the  absence  of  evi- 
dence to  rebut  it  In  some  jurisdictions 
statutes  have  been  passed  expressly  recogni- 
sing this  common-law  rule  In  regard  to  par- 
ticular classes  of  Indebtedness,  or  providing 
that  the  presumption  shall  arise  after  the 
lapse  of  a  shorter  time.  The  general  stat- 
utes of  limitations  do  not  prevent  the  com- 
mon-law presumption  of  payment  from  lapse 
of  time  from  arising."  Numerous  instances 
are  thereafter  cited  in  which  this  doctrine  has 
been  applied.  It  is  said,  among  other  things, 
that  it  has  been  applied  to  tbe  consideration 
for  a  conveyance  of  land  and  to  purchase 
money  in  contracts  for  the  sale  of  land 
when  the  vendee  has  been  in  undisputed  pos- 
session and  the  action  is  to  recover  the  pur- 
chase money. 

We  have  gone  fully  Into  the  consideration 
of  the  question  as  to  any  sort  of  pecuniary 
obligation  on  the  part  of  Mrs.  Lamkln,  for 
the  purpose  of  making  It  clear  that  she  is 
not  subject  to  any  sort  of  doctrine  which 
would  estop  her  from  disputing  the  right  of 
the  county  to  the  possession  of  the  land  in 


controversy,  and  as  being  absolutely  con- 
clusive we  again  refer  to  what  this  court 
said  in  the  Madison  County  Case,  that  the 
county  cannot  repudiate  the  lease  and  insti- 
tute a  suit  based  upon  that  theory,  and  at- 
the  same  time  insist  that  it  shall  be  regarded 
as  a  lease  for  the  purpose  of  estopping  the 
lessee. 

We  respectively  submit  that  the  Judgment 
of  the  court  was  correct,  and  that  It  should 
be  affirmed. 

CALHOON,  J.  This  case  involves  the  ques- 
tion of  whether  a  statute  of  limitations  ap- 
plies against  a  county  arising  out  of  the  ad- 
verse possession  of  land.  We  are  Indebted  to 
counsel  on  both  sides  for  the  very  able  pres- 
entation of  their  respective  contentions,  as 
made  orally  and  by  briefs.  So  lucid  and 
strong  and  researchful  have  they  been  that, 
deciding  either  way,  no  reason  or  helpful  au- 
thority is  found  by  us  which  does  not  appear 
in  their  arguments.  It  1b  apparent  on  casual 
examination  that,  If  between  private  per- 
sons, recovery  in  this  case  would  be  Impos- 
sible. But  a  slice  of  sovereignty  in  the  shape 
of  a  county  as  plaintiff  erects  itself  here,  and. 
while  there  can  be  no  criticism  of  the  au- 
thorities In  trying  to  recover  what  may  be 
legally  public  property,  still  courts  will  be 
disposed,  If  they  can,  to  apply  the  same  rulee 
that  the  law  applies  as  between  the  humblest 
and  most  unpretentious  private  citizens. 
This  is  Incumbent  on  us,  and  exceptions  in 
favor  of  sovereignty  in  matters  of  property 
on  the  application  of  the  statute  of  limita- 
tions must  have,  of  course,  strict  construc- 
tion as  against  the  sovereignty.  The  doc- 
trine, "Nullum  tempus  occurrlt  regl,"  in  its 
enlarged  scope,  is  the  invention  and  one  of 
the  Instruments  of  despotism,  and  has  no 
place  in  free  countries,  If  it  be  attempted  to 
go  beyond  the  point  of  application  strictly  to 
holdings  for  the  public  user  by  the  people, 
such  as  streets,  parks,  necessary  grounds  for 
courthouses,  jails,  public  hospitals,  etc. 

The  case  before  us  is  an  action  of  eject- 
ment by  a  county  for  a  small  piece  of  land. 
It  Is  agreed  that  on  January  14,  1840,  the 
board  of  police  of  Warren  county  purchased 
(and,  let  it  be  noted,  purchased  at  a  judicial 
sale  under  execution)  lot  No.  249,  square  44, 
in  the  city  of  Vlcksburg,  which  lot  Includes 
that  now  In  controversy;  that  on  April  8, 
1840,  private  parties  executed  a  quitclaim 
deed  to  the  board  of  police  for  the  same  prop- 
erty, and  the  board  took  possession  of  all  of 
lot  No.  249,  and  subsequently  erected  a  coun- 
ty jail  on  the  western  part  of  it,  and  the  Jail 
has  remained  on  It  to  this  time ;  that  on  May 
8,  1872,  pursuant  to  a  resolution  of  the  board, 
there  was  executed  to  Geo.  McCarthy  a  lease 
for  99  years  of  a  part  of  it  fronting  57  feet 
6  Inches  on  Grove  street,  and  running  back 
the  full  depth  of  the  lot;  that  on  January 
23,  1873,  McCarthy  leased  a  part  of  it,  being 
30  feet  on  Grove  street,  to  C.  H.  Smith; 
that  on  November  17.  1877,  the  unexpired 
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term  of  Smith's  lease  was  sold  at  public  sale 
by  a  commissioner  of  the  chancery  court  to 
the  Vlcksburg  Benevolent  Society  for  the  con- 
sideration of  $500,  made  up  of  $250  cash  and 
a  note  for  $250;  that  on  August  6,  1907,  the 
Vlcksburg  Benevolent  Society,  for  $900  cosh, 
conveyed  all  Its  Interest  to  Mrs.  Minnie  Hunt 
Lamkln,  the  appellee  In  this  case ;  that  Mrs. 
Lamkin  Is  now  In  possession  of  the  property, 
claiming  the  right  to  It  for  the  unexpired 
term  of  the  lease  by  the  board  of  supervisors 
as  aforesaid;  that  from  May  8,  1872,  Geo. 
McCarthy  and  those  deriving  title  through 
him,  Including  Mrs.  Lamkln,  have  been  In 
the  open,  notorious  possession  of  the  said 
property,  claiming  to  hold  it  during  the  whole 
term  of  the  lease  executed  on  that  day  to 
McCarthy ;  that  the  property  in  controversy 
has  never  been  school  land ;  that  there  is  no 
entry  on  the  records  of  the  board  of  supervi- 
sors showing  that  the  $862.50,  the  considera- 
tions of  the  lease  of  May  8,  1872,  to  Geo.  Mc- 
Carthy, or  the  annual  Interest,  has  or  has 
not  been  paid.  The  original  lease  to  McCar- 
thy, an  exhibit  In  the  case,  was  for  57  feet 
6  Inches  of  lot  No.  249,  square  44,  and  pur- 
ports to  be  for  the  consideration  of  $862.50, 
the  legal  Interest  on  which  was  to  be  paid 
annually  to  the  board,  with  the  privilege  to 
McCarthy  to  extinguish  the  debt  at  any  time 
by  paying  the  principal  and  amount  of  Inter- 
est due,  and  this  is  a  warranty  conveyance 
by  the  board  to  McCarthy;  and,  as  we  have 
said,  there  is  no  showing  of  record  whether 
any  part  of  the  principal  or  interest  has  ever 
been  paid.  A  Jury  was  waived,  and  the  cause 
tried  by  agreement  before  the  court,  which 
found  for  the  defendant  and  delivered  the 
following  able  opinion: 

Opinion  of  the  Circuit  Court. 

"The  agreed  state  of  facts  In  this  case  sets 
forth  that  the  county  of  Warren  held  the 
property  Involved  In  this  suit  as  a  part  of 
the  lot  purchased  for  a  jail  yard,  that  the 
said  parcel  of  land  was  needed  for  such  pur- 
pose, and  that  on  May  8,  1872,  in  pursuance 
of  a  resolution  duly  adopted,  executed  a  lease 
for  99  years  to  one  Geo.  McCarthy.  This 
property  has  passed  through  a  succession 
of  mesne  conveyancers  until  it  is  at  the  pres- 
ent time  owned  by  the  defendant  in  the  in- 
stant case.  It  is  agreed  that  the  possession 
of  said  property  has,  since  May  8,  1872,  the 
time  of  commencement  of  said  term,  been  in 
said  lessee  and  his  several  vendees  up  to 
the  institution  of  this  suit  The  board  of 
supervisors  now  brings  ejectment  to  recover 
this  lot,  and  defendant  interposes  a  plea  of 
not  guilty.  This  cause,  with  Jury  waived,  Is 
submitted  to  the  court  for  trial  and  adjudica- 
tion. There  seems,  at  the  time  the  lease  was 
made,  not  to  have  been  any  authority  in  the 
board  of  supervisors  to  execute  this  lease, 
and  that  this  instrument  and  the  resolution 
authorizing  it  were  void.  But  it  appears 
that  the  lessee  and  those  claiming  under  him 
have  been  in  undisturbed  possession,  claim- 


ing under  said  lease,  since  May  8,  1872 ;  and 
now  the  question  arises  as  to  whether  the 
lapse  of  time  and  the  continual  possession 
aforesaid  has  not  operated  as  a  curative 
agency,  and  for  the  term  of  the  lease  has  not 
vested  an  unassailable  title  In  the  holders 
under  same. 

"To  solve  this  question,  we  are  to  consider 
whether  the  bar  of  the  10-year  statute  (sec- 
tion 2247,  Code  1871;  sections  2664,  2668, 
Code  1880)  apply  to  this  lease.  We  think  it 
does,  and  that  to  the  extent  of  the  term  the 
said  lease  is  beyond  attack,  and  that  the 
lapse  of  so  many  years,  to  wit,  19  years, 
when  such  statutes  applied  to  counties,  has 
silently,  but  surely,  cured  the  void  lease,  and 
that  at  this  day  It  is  beyond  attack.  Until 
the  Constitution  of  1890  the  various  limita- 
tions prescribed  by.  statute  ran  against  coun- 
ties. By  section  2169,  Code  1871,  this  was 
expressly  provided,  and  when  by  Acts  1877, 
p.  82,  c.  49,  this  section  was  amended,  the 
Legislature  only  went  so  far  as  to  save  the 
rights  of  the  state,  and  said  act  was  silent 
as  to  counties,  leaving  this  section  in  force 
as  to  them.  The  Code  of  1880  is  silent  as  to 
the  operation  of  these  statutes  against  coun- 
ties, and  we  conclude  that  the  common  law 
was  in  force  In  this  state  on  such  matters.  Our 
Supreme  Court  so  decided,  saying  that  such 
limitations  against  counties  were  operative 
at  common  law.  Clements  v.  Anderson,  46 
Miss.  597.  In  the  case  of  Brown  v.  Super- 
visors, 54  Miss.  230,  the  court  held  that  the 
bar  of  the  statute  operated  to  prevent  the 
county  recovering  school  land,  when  held 
under  a  void  lease,  and,  so  far  as  the  term, 
perfected  the  title  of  the  lessees.  This  doc- 
trine was  reaffirmed  in  Jones  v.  Madison 
County,  72  Miss.  807,  18  South.  87.  We 
therefore  conclude  that  the  board  of  super- 
visors cannot  now  maintain  its  suit  for  this 
parcel  of  land. 

"The  next  question  for  discussion  is  the 
matter  of  the  consideration  agreed  to  be 
paid.  The  agreement  and  lease  attached  as 
Exhibit  A  to  same  does  not  fix  any  time  of 
payment,  but  provides  for  annual  Interest 
on  same.  This  consideration  is  not  a  rental, 
but  a  fixed  purchase  price,  bearing  interest. 
The  records  are  silent  as  to  whether  this 
was  paid,  and,  on  account  of  lapse  of  time, 
no  witness  can  now  be  found  who  has  any 
knowledge  of  same.  It  is  a  matter  of  pub- 
lic history  that  at  the  time  this  lease  was 
made,  and  in  the  years  following,  the  records 
and  all  matters  pertaining  to  the  county  af- 
fairs were  very  loosely  kept,  as  the  state 
was  then  emerging  from  the  chaotic  condi- 
tion following  the  war  and  reconstruction. 
It  is  to  be  presumed,  inasmuch  as  the  county 
has  failed  for  35  years  to  make  any  effort  to 
collect  this  sum,  that  it  must  have  been 
paid.  The  bar  of  the  various  limitations, 
in  force  until  the  Constitution  of  1890  (sec- 
tion 2151,  Code  1871;  section  2869,  Code 
1880),  would  prevent  any  effort  at  this  late 
day  on  the  part  of  the  board  to  collect 
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same.  By  its  terms  the  consideration  was 
a  present  obligation  and  could  have  been 
collected  on  demand.  The  provision  for  tbe 
payment  of  interest  would  not  prevent  pre- 
scription maturing.  Therefore,  so  far  as  tbe 
board  of  supervisors  is  concerned,  they  can 
now  bave  no  right  In  court  to  enforce  a 
collection  of  this  consideration. 

"The  court  finds  for  the  defendant,  and 
orders  the  proper  judgment  entered  herein." 

It  Is  proper  to  plead  the  statute  of  lim- 
itations. If  the  sovereign  desires  to  avail 
of  the  prerogative,  it  must  show  that  the 
property  does  not  fall  within  the  category 
which  would  avoid  this  statute.  In  the 
case  at  bar  it  devolved  upon  the  county  to 
show  that  It  in  fact  bought  the  property  for 
Jail  purposes  and  that  the  part  sold  was 
needed  for  that  purpose.  We  find  here  by 
every  rule  of  reason  and  common  sense 
that  it  did  not  need  this  part,  which  was 
sold,  for  jail  purposes.  Although  it  is  true 
that  it  could  not  have  bought  property  ex- 
cept for  such  public  purposes  as  jails,  court- 
houses, etc.,  still  It  did  In  fact  buy  it,  and 
it  did  In  fact  sell  it,  and  it  was,  when  it 
sold  it,  property  in  a  condition  to  be  poten- 
tially the  subject  of  sale.  The  wholesome 
doctrine  that,  except  in  'cases  for  public 
user,  the  statute  of  limitations  did  run 
against  counties  and  cities,  was  done  away 
with  by  the  Constitution  of  1890.  The  con- 
vention In  that  case  was  reactionary,  and" 
went  back  to  the  old  despotic  doctrine,  for- 
getting even  the  fact  that  In  England  GO 
years  would  bar  even  the  king.  3  Bl.  Com. 
•307.  Here  we  have  it  now  imbedded  in 
our  written  Constitution  that  no  time  what- 
ever shall  bar  tbe  state  or  county  or  mu- 
nicipality. Wisely  or  unwisely,  this  Is  the 
fundamental  law  and  must  be  observed. 
But  It  will  be  noted  that  tbe  right  to  tbe 
property  In  this  litigation,  if  the  statute 
ran  at  all,  was  barred  by  the  then  existing 
law  before  the  Constitution  of  1890  took 
effect  Brown  v.  Board,  54  Miss.  230,  cited 
and  approved  In  Madison  Co.  v.  Powell,  71 
Miss.  618,  15  South.  109;  Jones  v.  Madison 
Co.,  72  Miss.  777,  18  South.  87;  Chamber- 
lain v.  Lawrence  Co.,  71  Miss.  949,  15  South. 
40.  The  lease  in  the  case  of  Brown  v.  Super- 
visors, 54  Miss.  230,  was  a  void  lease;  but 
the  court  held  that,  notwithstanding  it  was 
void,  the  statute  continued  to  run,  because 
it  constituted  color  of  title. 

If  we  assume  that  the  whole  lot  was 
bought  for  jail  purposes,  it  does  not  there- 
fore absolutely  follow  that  it  all  could  be 
used  for  those  purposes.  On  the  contrary, 
it  Is  manifest  that  the  county  had  all  it 
wanted  for  jail  purposes,  and  that  much  of 
It  was  so  occupied,  and  the  remainder,  in 
our  judgment,  was  subject  to  be  held  ad- 
versely, so  that  title  might  be  acquired  by 
adverse  possession  for  the  proper  time.  In 
fact,  the  presumption  that  the  whole  of  it 
was  wanted  for  Jail  purposes  Is  rebutted 
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by  the  actual  facts  shown.  It  might  have 
had  to  buy  the  whole  of  It  in  order  to  get 
the  ground  It  actually  wanted  for  the  Jail 
purposes,  and  no  doubt  this  was  the  actual 
truth;  the  purchase  having  been  made  of 
the  entire  property  at  auction  at  a  judicial 
sale.  In  short,  any  alienable  Interest  in 
land  in  our  state  under  the  law  then  ex- 
isting was  subject  to  divestiture  by  adverse 
possession,  whatever  may  have  been  the  ma- 
chinery which  had  to  be  Invoked  to  alien 
it  The  fact  that  the  county  sold  the  lease 
of  this  property  for  99  years  and  conveyed 
It  with  warranty  of  title  ought  to  be  of 
great  force  in  compelling  the  conclusion  that 
It  was  not  dedicated  to  public  uses,  so  as 
to  avoid  the  statute.  By  this  doctrine  of 
sovereignty,  in  its  application  to  the  rights 
of  owners  of  land,  many  worthy  and  con- 
fiding families  of  poor  people  have  been 
stripped  of  bouse  and  home  and  compelled 
to  begin  life  anew  We  reiterate  that  this 
must  not  be  done,  unless  it  Is  necessitated  by 
the  strictest  construction  of  the  law  in  favor 
of  the  occupant 
Affirmed. 


GARDNER  v.  STATE.    (No.  13.326.) 
(Supreme  Court  of  Mississippi.   Jnne  1,  1908.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

Charley  Gardner  was  convicted  of  crime, 
and  appeals.  Affirmed. 

Geo.  Butler,  Asst  Arty.  Gen.,  for  the 
State. 

PER  CURIAM.  Affirmed. 


VICKSBURG  RT.  &  LIGHT  CO.  v.  BULLIS. 

(No.  12,955.) 
(Supreme  Court  of  Mississippi.    June  1,  1908.) 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; T.  G.  Burchett,  Special  Judge. 

Action  between  the  Vicksburg  Railway  & 
Light  Company  and  Sarah  E.  Bullls.  From 
the  judgment,  the  company  appeals.  Dis- 
missed. 

Charles  Payne  Fenner  and  Smith,  Hirsh 
&  Landau,  for  appellant  Anderson  &  Vol- 
lor,  for  appellee. 

PER  CURIAM.  Appeal  dismissed. 


MITCHELL  v.  STATE.    (No.  13,294.) 
(Supreme  Court  of  Mississippi.    June  1,  1908.) 

Appeal  from  Circuit  Court,  Amite  County ; 
M.  H.  Wilkinson,  Judge. 

Ed  Mitchell  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

Geo.  Butler,  Asst.  Arty.  Gen.,  for  the  State. 
PER  CURIAM.  Affirmed. 
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CASE  et  «L  T.  SNIDER.    (No.  13,319.) 
(Supreme  Court  of  Mississippi.    June  1,  1908.) 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; M.  H.  Wilkinson,  Judge. 

Action  by  Anderson  Case  and  others 
against  George  Snider.  From  the  judgment, 
Anderson  Case  and  others  appeal.  Affirmed. 

M.  McCullough,  for  appellants.  A.  C  & 
J.  W.  McNair,  for  appellee. 

PER  CURIAM.  Affirmed. 


SAUCIER  v.  HERRICK  et  al.  (No.  13,358.) 
(Supreme  Court  of  Mississippi.    June  1,  1908.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

Action  between  B.  Saucier  and  Fred  Her- 
rlck  and  others.  From  the  judgment,  Saucier 
appeals.  Affirmed. 

T.  M.  Evans  and  Noland  &  Saucier,  for  ap- 
pellant  Ford,  White  &  Ford,  for  appellees. 

PER  CURIAM  Affirmed. 


MEREU  v.  LOUISVILLE  &  N.  R.  CO. 
(No.  13,360.) 
(Supreme  Court  of  Mississippi.    June  1,  1908.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

Action  by  John  Mereu  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

W.  G.  Evans  and  J.  H.  Mize,  for  appellant 
Gregory  L.  &  H.  T.  Smith,  for  appellee. 

PER  CURIAM  Affirmed. 


THALHEIMER  et  al.  v.  TISCHLER  et  al. 
(Supreme  Court  of  Florida,  Division  A.  April 
20,  1908.    Rehearing  Denied  May  26,  1908.) 

1.  Execution— Pbopebty  Subject  to— Equi- 
table Assets. 

An  equitable  asset  of  a  debtor  can  be  reach- 
ed only  by  proper  proceedinga  in  a  court  of  eq- 
uity, and  is  not  subject  to  levy  and  sale  under 
an  execution  at  law  issued  upon  a  judgment  re- 
covered against  such  debtor,  or  upon  a  deficien- 
cy decree  rendered  against  him  in  a  suit  for  the 
foreclosure  of  a  mortgage ;  and  where  such  lev- 
ies and  sales  are  made  and  deeds  executed  by 
the  sheriff  they  are  all  nullities,  and  vest  no 
title  in  the  purchasers. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  21,  Execution,  §S  88-94.] 

2.  Same. 

A  lease  for  a  term  of  years  of  real  estate, 
wherein  the  lessee  is  given  the  option  at  any 
time  after  the  expiration  of  a  certain  fixed  pe- 
riod therein  to  purchase  the  leased  property  for 
a  certain  stipulated  price,  and  such  lessee,  in 
the  event  he  failed  to  exercise  such  option  to 
purchase,  is  given  therein  the  right,  at  the  expi- 
ration of  the  term,  to  be  paid  one-half  of  the 


valuation  of  the  improvements  he  had  placed  on 
the  leased  premises  as  fixed  by  three  disinterest- 
ed persons,-  does  not  give  the  lessee  such  an  in- 
terest in  the  leased  premises  as  can  be  subjected 
to  sale  under  an  execution  at  law.  This  con- 
temporaneous intermixture  and  mingling  of  le- 
gal and  equitable  interests  creates  an  amalgam, 
that  can  only  be  properly  disposed  of  and  sold 
under  a  decree  in  equity. 
3.  Landlobd  and  Tenant  —  Mortgages  of 
Leaseholds— Equitable  Intebests. 

One  who  lends  money  to  another  for  the 
purpose  of  erecting  a  building  on  a  lot  upon 
the  faith  of  a  verbal  agreement  based  upon  the 
prior  assignment  of  a  lease  combined  with  an 
option  to  purchase  has  an  equity  against  such 
debtor  for  the  amount  of  money  so  advanced  or 
loaned  superior  to  that  of  after-acquired  judg- 
ments or  deficiency  decrees  in  a  mortgage  fore- 
closure against  him,  or  to  the  equity,  if  any.  of 
a  volunteer  purchaser  at  an  illegal  execution 
sale  of  the  debtor's  interest  in  the  property,  even 
though  the  judgments  against  such  debtor  oo 
which  the  executions  issued  may  have  been  re- 
covered prior  to  the  lending  of  the  money  to  him 
by  such  creditor. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Duval  County ; 
Rhydon  M.  Call,  Judge. 

Rill  by  Henry  Thalheimer  and  another, 
partners,  against  Philip  Tlschler  and  others. 
From  the  decree  adjudging  the  rights  of  the 
parties,  complainants  appeal.  Reversed  and 
remanded,  with  directions. 

On  the  16th  day  of  January,  1906,  the  ap- 
pellants, as  complainants,  filed  their  bill  in 
chancery  in  the  circuit  court  for  Duval  coun- 
ty against  all  the  appellees,  as  defendants, 
with  the  exception  of  the  appellee  A.  T. 
French,  who  was  made  a  defendant  by  a 
supplemental  bill  filed  by  the  appellants  on 
the  20th  day  of  September,  1906,  for  the 
purpose  of  foreclosing  certain  liens  in  favor 
of  the  appellants  created  by  the  defendant 
Philip  Tlschler  upon  certain  described  prop- 
erties. 

The  pleadings,  exhibits,  evidence,  master's 
report,  exceptions  thereto,  final  decree,  and 
the  proceedings  generally  are  quite  volumi- 
nous, comprising  325  typewritten  pages.  In 
view  of  the  conclusion  which  we  have  reach- 
ed, and  also  by  reason  of  the  fact  that  there 
Is  no  serious  dispute  among  the  respective 
parties  as  to  the  facts,  and  the  points  of 
law  growing  out  of  the  various  complicated 
transactions  are  clearly  and  succinctly  pre- 
sented to  us  for  determination,  no  extended 
statement  of  the  pleadings  and  evidence  is 
necessary.  The  bill  sought  the  foreclosure 
of  a  lien  against  a  certain  described  parcel 
of  land,  commonly  known  as  the  "Henderson 
lot"  or  the  "Placide  lot"  by  reason  of  the 
fact  that  the  Placide  Hotel  was  constructed 
thereon,  and  also  sought  the  foreclosure  of 
a  Hen  against  two  other  pieces  of  property, 
known,  respectively,  as  the  "Railey  property," 
and  the  "Honeymoon  (or  Ward)  property." 
The  rights  of  the  respective  parties  with  ref- 
erence to  the  last  two  pieces  of  property  were 
satisfactorily  settled  by  the  court  below  in 
the  decree  rendered,  to  the  effect  that  the 
complainants  had  a  lien  thereon  for  the  sum 
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of  $15,203.12,  which  portion  of  the  decree 
is  conceded  to  be  correct  by  all  parties.  So 
no  further  reference  need  be  made  thereto. 
So  far  as  this  court  It  concerned,  the  litiga- 
tion is  confined  to  the  Henderson  lot.  The 
court  below  decreed  that  the  complainants 
bad  a  lien  thereon  for  the  sum  of  $10,278.86, 
the  amount  found  to  be  due  for  moneys  ad- 
vanced by  the  complainants  to  Philip  Tischler 
in  the  years  1891  and  1802,  but  refused  to 
decree  a  lien  thereon  for  the  further  sum 
of  $6,269.80,  the  amount  found  to  be  due  from 
Tischler  to  the  complainants  for  moneys  ad- 
vanced In  the  years  1901  and  1902.  The 
court  further  found  and  decreed  that  the  de- 
fendants Fred  K.  Robinson  and  O.  K.  Rob- 
inson, her  husband,  were  the  owners  and  as- 
signs of  all  the  estate,  right,  title,  and  In- 
terest which  the  defendant  Philip  Tischler 
had  In  and  to  the  Henderson  lot  on  the  15th 
day  of  November,  1905,  or  at  any  time  there- 
after up  to  and  including  the  date  of  the 
sheriffs  sale  to  them  of  said  property,  to 
which  we  shall  have  occasion  to  refer  here- 
inafter, subject  only  to  the  Hen  of  the  com- 
plainants thereon  for  the  sum  of  $10,278.85, 
together  with  Interest  thereon  from  the  8th 
day  of  August,  1907,  at  the  rate  of  8  per 
cent,  per  annum,  for  principal  and  Interest, 
and  the  further  sum  of  $750  for  attorney's 
fees,  and  the  proportion  of  costs  of  suit 
which  was  fixed  by  the  decree,  and  that,  with 
the  exception  of  such  lien  of  the  complain- 
ants, the  Robinsons  were  entiled  to  such  prop- 
erty, free  and  clear  of  any  Interest  and  all 
other  claims  or  Hens  of  any  and  all  of  the 
parties  to  the  suit.  The  Robinsons  seek  to 
maintain  the  decree  as  it  stands,  while  the 
complainants  seek  a  reversal  because  of  tbe 
claim  of  the  Robinsons  having  been  adju- 
dicated to  be  superior  to  the  lien  of  the  com- 
plainants for  the  additional  sum  of  $6,269.- 
80;  and  the  defendant  A.  T.  French,  who 
has  assigned  cross-errors,  also  seeks  a  re- 
versal of  the  decree,  claiming  that  his  title 
to  the  property  In  dispute  is  superior  to  that 
of  the  Robinsons,  and  that  he  Is  entitled 
thereto  or  the  proceeds  arising  from  the  sale 
thereof  under  the  decree,  subject  only  to  the 
Hen  of  the  complainants  for  the  sum  of  $10,- 
278.86,  together  with  the  attorney's  fees  and 
costs  as  fixed  by  the  decree.  As  we  under- 
stand from  the  briefs  and  oral  arguments  of 
the  complainants,  the  Robinsons,  and  French, 
who  are  tbe  only  parties  contending  before 
this  court,  it  Is  conceded  by  all  of  them  that 
the  decree  is  correct  in  so  far  as  It  finds 
that  the  complainants  have  a  first  lien  on  tbe 
property  for  the  sum  of  $10,278.86.  Both 
the  complainants  and  French  filed  exceptions 
to  the  master's  report,  all  of  which  were 
overruled  by  the  court,  which  rulings  are 
respectively  assigned  as  error,  and  errors 
are  also  assigned  by  both  the  complainants 
and  French  upon  the  final  decree;  but  we 
deem  It  unnecessary  to  copy  tbe  assignments 
of  error  or  to  discuss  them  in  detail.  The 
points  presented  for  our  determination  seem 


to  resolve  themselves  into  the  following: 
First.  Are  tbe  complainants  entitled  to  a  Hen 
on  the  property  for  the  additional  sum,  as 
claimed  by  them,  of  $6,269.80,  and,  if  so, 
is  such  Hen  superior  to  the  claims,  liens,  or 
titles  of  the  Robinsons  or  French?  Second. 
Are  the  Robinsons  entitled  to  what  was 
awarded  them  In  the  decree?  Third.  Is  the 
claim  of  French  superior  to  that  of  the  Rob- 
insons, and  subordinate  only  to  the  claim 
of  the  complainants  for  the  sum  of  $10,278.86? 
The  answering  of  these  questions  is  the  task 
which  confronts  us.  In  order  to  do  this  we 
shall  have  to  ascertain  and  set  forth  the 
bases  of  the  claims  of  these  three  contending, 
parties  to  the  property  In  dispute.  This  we 
shall  now  proceed  to  do. 

Prior  to  the  25th  day  of  June,  1889,  the 
defendant  Philip  Tischler  was  the  owner  of 
the  south  60  feet  of  lot  8,  in  block  32,  old 
numbers,  of  the  city  of  Jacksonville,  and  on 
that  date  Elizabeth  A.  Henderson  and  Philip 
Tischler  made  and  executed  a  certain  Instru- 
ment in  writing,  which  Is  as  follows: 

"This  Indenture,  made  this  25th  day  of 
June,  A.  D.  1889,  between  Elizabeth  A.  Hen- 
derson, of  the  city  of  Jacksonville,  Duval 
county,  Florida,  party  of  the  first  part,  and 
Philip  Tischler,  of  tbe  same  city,  county,  and 
state,  party  of  the  second  part, 

"Wltnesseth:  That  the  said  party  of  the 
first  part  hath  letten,  and  by  these  presents 
doth  grant,  demise,  and  to  farm  let,  unto 
the  said  party  of  the  second  part,  his  exec- 
utors, administrators,  and  assigns,  all  that 
lot,  piece,  or  parcel  of  land  situate,  lying, 
and  being  In  the  city  of  Jacksonville,  Du- 
val county,  Florida,  and  more  particularly 
described  as  follows,  to  wit:  Commencing 
at  the  northeast  corner  of  lot  eight  (8),  In 
block  eighty  (80),  new  numbering,  according 
to  the  map  of  tbe  city  of  Jacksonville,  and 
running  south  along  the  western  line  of  Pine 
street  forty-five  (45)  feet;  thence  west  one 
hundred  and  five  (105)  feet;  thence  north 
forty-five  (45)  feet ;  thence  east  one  hundred 
and  five  (105)  feet  to  the  place  of  beginning — 
the  said  described  property  being  the  north 
forty-five  (45)  feet  of  said  lot  eight  (8),  in 
block  eighty  (80),  of  the  new  numbering  of 
the  city  of  Jacksonville,  and  block  thirty- 
two,  old  numbering. 

"With  the  appurtenances,  for  the  term  of 
twenty-five  years  from  the  first  day  of  Oc- 
tober, A.  D.  1889,  at  the  yearly  rental  of 
four  hundred  dollars  ($400.00),  to  be  paid  in 
equal  quarterly  payments. 

"And  the  said  party  of  the  second  part 
doth  covenant  to  pay  to  the  said  party  of 
the  first  part  the  said  yearly  rental  as  here- 
in specified,  namely,  In  quarter  yearly  pay- 
ments on  the  first  day  of  January,  the  first 
day  of  April,  the  first  day  of  July,  and  the 
first  day  of  October  In  each  and  every  year, 
and  at  the  expiration  of  said  term  tbe  said 
party  of  the  second  part  will  quit  and  sur- 
render the  premises  hereby  demised. 

"And  the  said  party  of  the  first  part,  her 
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heirs,  executors,  administrators,  and  assigns, 
doth  covenant  that  the  said  party  of  the 
second  part,  on  paying  the  said  yearly  rent 
and  performing  the  covenants  aforesaid,  shall 
and  may  peaceably  and  quietly  have,  hold, 
and  enjoy  the  said  demised  premises  for  the 
term  aforesaid. 

"And  It  Is  further  covenanted  and  agreed 
that  If  the  party  of  the  second  part,  his  ex- 
ecutors or  assigns,  shall  at  any  time  after 
the  expiration  of  five  years  from  the  date 
hereof  pay  to  the  party  of  the  first  part,  her 
executors,  administrators,  or  assigns,  the  sum 
of  seven  thousand  five  hundred  dollars  ($7, 
500.00)  and  all  rent  accrued  to  that  time, 
that  the  said  party  of  the  first  part  will  con- 
vey the  said  premises  by  a  deed  with  apt 
and  proper  words  unto  the  party  of  the  sec- 
ond part,  his  executors,  administrators,  or 
assigns,  or  to  such  person  or  persons  as  he 
or  they  shall  direct  In  fee  simple,  free  from 
Incumbrances,  Hens,  or  claims  of  every  kind 
and  character  whatsoever.  And  it  Is  further 
agreed  that  the  party  of  the  second  part,  his 
executors,  administrators,  or  assigns,  will 
pay  all  taxes  that  shall  or  may  be  legally 
assessed  against  the  property  hereinbefore 
described. 

"It  is  further  covenanted  and  agreed  by 
and  between  the  parties  hereto  that  at  the 
expiration  of  twenty-five  years  from  the  date 
hereof,  if  the  party  of  the  second  part  should 
not  purchase  and  pay  for  said  property  as 
hereinbefore  provided,  that  the  value  of  the 
buildings  and  other  Improvements  placed  or 
erected  on  said  lot  by  said  party  of  the  sec- 
ond part  shall  be  fixed  by  three  disinterested 
parties,  one  to  be  selected  by  each  party 
hereto  and  the  third  to  be  selected  by  the 
parties  so  chosen,  and  one-half  of  the  valua- 
tion that  shall  be  so  fixed  by  said  parties 
shall  be  paid  by  the  said  Elizabeth  A  Hen- 
derson, her  heirs,  executors,  administrators, 
or  assigns,  to  the  said  Philip  Tlschler,  his 
heirs,  executors,  administrators,  or  assigns, 
and  the  Improvements  be  and  become  upon 
such  payment  the  property  of  said  Elizabeth 
A.  Henderson. 

"In  witness  whereof,  we  have  hereunto  set 
our  hands  and  seals  this  25th  day  of  June, 
A.  D.  1880. 

"E.  A.  Henderson.  [Seal.] 
"Philip  Tlschler.  [Seal.] 
"Signed,  sealed,  and  delivered  In  presence  of : 

"John  E.  Hartridge. 

"R.  M.  Call." 
The  property  described  therein  is  what  Is 
known  as  the  "Henderson  lot,"  and  consti- 
tutes the  bone  of  contention.  The  part  al- 
ready owned  by  Tlschler  and  that  described 
in  the  foregoing  Instrument  constituted  the 
whole  of  lot  8.  Prior  to  this  time  Tlschler 
had  borrowed  from  the  complainants  the 
sum  of  $21,000,  and  had  executed  to  them  a 
mortgage  upon  that  portion  of  the  lot  own- 
ed by  him  to  secure  the  same,  with  which 
money  he  had  constructed  a  building  upon 
that  portion  of  the  lot  which  he  owned.  In 


August,  1891,  this  building  was  destroyed  by 
fire,  and  Tlschler  thereafter  began  the  erec- 
tion of  a  new  building  covering  the  entire 
lot    The  building  which  was  so  destroyed 
was  Insured  for  $20,000,  and  after  expending 
this  money  In  rebuilding  Tlschler  applied  to 
the  complainants  to  furnish  him  sufficient 
money  with  which  to  complete  such  building, 
which  the  complainants  agreed  to  advance  to 
him,  and  for  the  purpose  of  securing  such 
advances  Tlschler  transferred  and  assigned 
to  the  complainants,  on  the  1st  day  of  Oc- 
tober, 1891,  the  lease  made  to  him  by  Eliza- 
beth A.  Henderson,  which  we  copied  In  full 
above,  and  such  assignment  was  recorded  In 
the  public  records  of  Duval  county  on  the 
same  day  of  Its  execution.    After  the  date 
of  such  assignment,  and  prior  to  the  15th 
day  of  July,  1892,  the  complainants  advanc- 
ed to  Tlschler  the  sum  of  $7,500,  on  which 
date  Tlschler  executed  his  promissory  note 
for  said  amount  to  the  complainants,  payable 
three  years  after  date,  with  Interest  at  6  per 
cent,  per  annum,  with  which  money  Tlschler 
completed  such  building.  On  the  27th  day  of 
July,  1892,  Tlschler  executed  a  mortgage 
to  the  complainants  on  the  lot  described  in 
such  lease  to  secure  his  note,  given  on  the 
15th  day  of  July,  1892,  for  $7,500;  such 
mortgage  being  given  because  the  parties 
thereto  thought  that  the  lease  and  assign- 
ment covered  the  land,  but  did  not  embrace 
the  building  which  had  been  erected  thereon. 
The  building  so  erected  upon  this  lot  was  de- 
stroyed by  the  historic  fire  in  the  city  of 
Jacksonville  on  the  3d  day  of  May,  1901,  and 
$4,000  of  the  Insurance  thereon  was  credited 
upon  the  amount  due  the  complainants  for 
the  money  so  advanced  by  them.   In  the  fall 
of  1901,  Tlschler,  desiring  to  rebuild  upon 
the  Henderson  lot,  applied  to  the  complain- 
ants for  another  loan  of  money  for  that  pur- 
pose. As  Is  stated  by  the  complainants,  who 
are  appellants  here:  "The  Henderson  lease 
and  the  assignment  by  Tlschler  to  appellants 
having  been  delivered  to  the  appellants  at 
the  time  the  assignment  was  executed,  and 
the  same  being  In  their  possession  and  being 
held  by  them  as  security  for  the  amount  then 
due  on  account  of  the  moneys  advanced  in 
1891  and  1892,  it  was  agreed  by  and  between 
Tlschler  and  the  appellants  that  they  would 
again  advance  him  money  with  which  to 
build  a  building  upon  the  Henderson  lot,  and 
that  they  should  hold  said  lease  and  the  as- 
signment thereof  as  security  for  the  said  ad- 
vances until  the  same  should  be  repaid  to 
tbem,  with  Interest  at  6  per  cent  Relying 
upon  this  agreement  and  the  fact  that  they 
had  an  absolute  assignment  of  the  Henderson 
lease  In  their  possession  as  security  for  their 
advances,  the  appellants  advanced  to  the  ap- 
pellee Philip  Tlschler,  between  August,  1901, 
and  July,  1902,  the  sum  of  $7,369.77,  all  of 
which  money,  and  more,  was  expended  by 
the  said  Tlschler  In  rebuilding  upon  the  said 
Henderson  lot  There  Is  still  due  on  account 
of  advances  so  made  the  sum  of  $6,269.80." 
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In  March,  1901,  the  Robinsons,  two  of  the 
appellees,  filed  tbelr  bill  In  the  circuit  court 
of  Duval  county  against  Tlschler  to  foreclose 
a  mortgage  executed  by  him  for  $10,000  on 
that  portion  of  lot  8  owned  by  him,  as  well 
as  on  certain  other  property,  and  the  com- 
plainants were  made  parties  defendant  in 
that  suit,  and  filed  a  cross-bill  therein  to 
foreclose  their  mortgage  for  $21,000.  This 
suit  resulted  In  a  deficiency  decree  being  en- 
tered in  favor  of  the  Robinsons  against 
Tlschler  for  $18,262.18,  upon  which  deficien- 
cy decree  an  execution  was  Issued  on  the 
15th  day  of  November,  1905,  and  levied  the 
same  day  by  the  sheriff  upon  "all  the  estate, 
right,  title,  and  Interest"  of  Tlschler  of,  in, 
and  to  the  Henderson  lot,  as  well  as  certain 
other  property.  All  of  the  property  so  levied 
upon  was  sold  by  the  sheriff  at  public  auc- 
tion on  the  1st  day  of  January,  1906,  and 
struck  off  to  the  Robinsons  for  the  sum  of 
$3,000,  to  whom  the  sheriff  executed  a  deed 
on  the  same  day.  No  money  was  paid  by  the 
Robinsons  to  the  sheriff  on  account  of  this 
bid,  but  it  was  simply  credited  on  their  exe- 
cution. 

Several  of  Tischler's  creditors  had  recov- 
ered judgments  against  bim  in  the  circuit 
court  for  Duval  county — among  others,  I.  & 
S.  Bing,  on  the  7th  day  of  March,  1892,  for 
$375.51  damages  and  $3  costs,  upon  which 
execution  issued  on  the  17th  day  of  March, 
1892,  and  the  Con  nor  sv  111  e  Furniture  Manu- 
facturing Company,  a  corporation,  on  the  7th 
day  of  December,  1891,  for  $209.83  damages 
and  $4.70  costs,  upon  which  execution  Issued 
on  the  28th  day  of  January,  1892.  These 
two  executions  came  into  the  hands  of  the 
sheriff  of  Duval  county  on  the  17th  day  of 
March,  1892,  and  the  28th  day  of  January, 
1892,  respectively,  and  were  levied  by  him  on 
the  respective  dates  of  the  25th  day  of  June, 
1906.  and  the  8th  day  of  April,  1906,  upon 
the  Henderson  lot  and  other  parcels  of  land 
as  the  property  of  Tlschler,  all  of  which  was 
sold  by  the  sheriff  at  public  auction  on  the 
6th  day  of  August,  1906,  and  struck  off  to 
A.  T.  French  for  the  sum  of  $750,  to  whom 
the  sheriff  executed  a  deed  on  the  10th  day 
of  August,  1906. 

We  believe  that  these  constitute  all  the 
facts  which  are  essential  to  an  intelligent  un- 
derstanding of  the  opinion. 

AxteU  &  Rlnehart  and  J.  E.  Hartrldge,  for 
appellants.  BIsbee  &  Bedell  and  Bryan  & 
Bryan,  for  appellees. 

SHACKLEFORD,  O.  J.  (after  stating  the 
facts  as  above).  The  first  point  we  shall  take 
up  for  consideration  and  determination  Is 
whether  Tischler's  interest  in  the  Henderson 
lot  was  legal  or  equitable  in  its  nature.  If 
we  should  find  that  it  was  an  equitable  as- 
set, then  it  was  not  subject  to  sale  under  an 
execution,  and  neither  the  Robinsons  nor 
French  acquired  any  title  by  their  respective 
deeds  from  the  sheriff.  See  Wilson  v.  Mathe- 
aon,  17  Fla.  630,  text  642;    Robinson  v. 


Springfield  Co.,  21  Fla.  203;  Richardson  v. 
Gilbert,  21  Fla.  544,  text  646;  Zehnbar  v. 
Spillman,  25  Fla.  591,  text  598,  6  South.  214, 
text  217;  Neubert  v.  Massinan,  37  Fla.  91, 
19  South.  625;  Mayer  v.  Wllkins,  87  Fla. 
244,  text  255,  19  South.  632,  text  635 ;  Mac- 
farlane  v.  Dorsey,  49  Fla.  841,  text  347,  38 
South.  512,  text  514.  Should  we  reach  this 
conclusion,  it  would  become  futile  and  un- 
necessary to  determine  the  question  of  pri- 
ority between  the  Robinsons  and  French.  In 
fact,  such  question  would  not  be  before  us  on 
this  appeal  Whatever  their  respective  rights 
might  be,  or  what  claim  or  interest,  if  any, 
they  have  or  might  acquire  in  Tischler's  in- 
terest In  such  lot,  or  In  the  residue  of  the 
proceeds  arising  from  the  sale  thereof,  after 
the  payment  therefrom  of  the  sum  of  $10,- 
278.85,  together  with  interest,  attorney's  fees, 
and  costs,  to  the  complainants,  as  fixed  by 
the  decree,  and  as  to  which  there  is  no  dis- 
pute, would  be  a  matter  to  be  settled  by  ap- 
propriate proceedings  in  equity. 

What  Interest  did  Tlschler  acquire  in  the 
lot  under  and  by  virtue  of  the  instrument 
which  he  and  Elizabeth  A.  Henderson  jointly 
executed  on  the  25th  day  of  June,  1889,  and 
which  we  have  copied  in  full  in  the  state- 
ment preceding  this  opinion?  In  some  of  the 
pleadings,  as  well  as  in  the  briefs  of  counsel, 
this  instrument  has  been  referred  to  as  a 
"lease."  Strictly  speaking,  this  term  does  not 
fully  describe  it,  and  it  was  used,  doubtless, 
for  the  sake  of  convenience.  An  examination 
thereof  discloses  that  by  such  instrument 
Tlschler  leased  such  lot  for  the  term  of  25 
years  from  the  1st  day  of  October,  1889,  at 
the  yearly  rental  of  $400,  to  be  paid  in  equal 
quarterly  payments,  and  also  acquired  the 
right  and  privilege  of  purchasing  the  lot  at 
any  time  after  the  expiration  of  five  years 
from  the  date  of  the  instrument,  upon  the 
payment  of  the  sum  of  $7,500  and  all  rent 
which  had  accrued  up  to  the  time  of  such 
purchase.  Tlschler  was  also  to  pay  all  the 
taxes  that  might  be  assessed  against  the 
property.  It  was  further  stipulated  that  at 
the  expiration  of  the  term  named,  if  Tlsch- 
ler failed  to  purchase  the  lot,  the  value  of  the 
buildings  and  other  improvements  which  he 
had  placed  thereon  should  be  fixed  by  three 
disinterested  parties,  one-half  of  which  valu- 
ation Elizabeth  A.  Henderson  was  to  pay 
Tischler,  and  thereby  acquire  the  title  to  all 
the  Improvements. 

The  master  found  Tischler's  interest  to  be 
a  chattel  real,  and  that  a  lien  thereon  was 
created  by  the  Issuance  of  an  execution,  not 
by  the  entry  of  a  judgment  This  might  be 
true  If  the  equities  did  not  so  commingle  with 
the  legal  estate  as  to  be  inseparable  there- 
from, or  if  the  equities  were  postponed  until 
the  termination  of  the  legal  estate  for  years. 
The  contract  will  not  bear  that  construction. 
The  execution  sale  could  convey  only  the 
certain  unexpired  term  of  years  which  the 
lease  feature  of  the  contract  has  yet  to  run. 
This,  however,  is  subject  to  be  defeated  at 
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any  moment  by  the  exercise  of  the  option,  the 
assertion  of  the  equity  by  Tischler  or  some 
one  in  his  behalf,  thereby  destroying  that 
certainty  as  to  terms  so  essential  to  chat- 
tels real.  This  contemporaneous  intermixture 
and  mingling  of  legal  and  equitable  interests 
creates  an  amalgam  that  can  only  be  proper- 
ly disposed  of  and  sold  under  a  decree  in 
equity.  As  is  said  in  17  Gyc.  953 :  "At  com- 
mon law  a  leasehold  interest  In  lands,  no 
matter  for  what  term  of  years,  was  a  chattel, 
and  in  the  absence  of  a  statute  to  the  con- 
trary may  be  levied  upon  and  sold  as  per- 
sonal property."  Also  see  authorities  there 
cited,  as  well  as  text  and  authorities  cited 
on  page  954.  We  have  no  statute  in  this 
state  changing  the  common-law  rule  in  this 
respect,  and  we  have  no  doubt  that,  If  Tisch- 
ler's  Interest  in  the  lot  was  a  leasehold  In- 
terest only,  it  was  subject  to  sale  under  an 
execution.  See  section  1618  of  the  General 
Statutes  of  1906.  But,  as  we  have  seen  and 
as  the  master  properly  found,  Tischler  had 
not  only  a  leasehold  interest  In  the  lot  for  a 
term  of  years,  but  also  an  option  to  purchase 
at  any  time  after  the  expiration  of  five  years 
from  the  date  of  the  lease,  and,  In  the  event 
he  failed  to  exercise  this  option,  at  the  ex- 
piration of  the  term  he  had  a  further  claim 
or  right  to  be  paid  one-half  of  the  valuation 
of  the  Improvements  he  had  placed  on  the  lot 
aa  fixed  by  three  disinterested  persons.  Did 
this  option  to  purchase  and  the  right  to  one- 
half  of  the  valuation  of  the  improvements 
give  Tischler  such  an  equitable  interest  in 
the  lot,  which  was  so  connected  with  his 
leasehold  Interest  as  to  be  inseparable  there- 
from, as  to  prevent  the  levy  of  an  execution 
thereon  and  its  sale  thereunder?  It  seems  to 
us  that  this  question  must  be  answered  in 
the  affirmative.  If  Tischler  had  exercised 
his  option  to  purchase,  or  if  he  should  do  so 
at  any  time  before  the  expiration  of  the  term, 
and  Henderson  refused  to  execute  a  convey- 
ance to  the  lot  upon  Tischler's  compliance 
with  ail  the  requirements  of  the  Instrument 
as  to  the  payment  of  the  amount  of  the  pur- 
chase money  agreed  upon  and  all  accrued 
rent,  his  remedy  would  be  in  a  court  of 
equity,  not  in  a  court  of  law.  In  other  words, 
he  has  an  equitable  Interest,  which  he  could 
enforce  in  a  court  of  equity.  See  the  rea- 
soning in  Holbrook  v.  Betton,  5  Fla.  99, 
which,  although  not  conclusive  upon  the  point 
in  question,  because  not  dealing  directly  with 
it,  tends  to  that  goal.  So  to  the  same  effect 
is  Insurance  Company  of  North  America  v. 
Erlckson,  50  Fla.  419,  39  South.  495,  2  L.  R. 
A.  (N.  S.)  512,  111  Am  St.  Rep.  121;  7  Am. 
&  Eng.  Ann.  Cas.  495.  This  being  true,  nei- 
ther the  Robinsons  nor  French  took  anything 
by  their  sheriff's  deeds.  Macfarlane  v.  Dor- 
sey,  supra. 

The  next  question  we  shall  consider  is: 
Were  the  complainants  entitled  to  a  lien  upon 
Tischler's  interest  in  the  lot  for  the  addi- 
tional sum  of  $0,269.80  found  to  be  due  from 
Tischler  to  the  complainants?  The  answer  to 


this  has  been  foreshadowed  by  the  conclusion 
which  we  have  already  reached  and  announc- 
ed in  disposing  of  the  other  questions.  As 
we  have  seen,  French,  as  a  volunteer  pur- 
chaser at  an  illegal  execution  sale,  took  no 
title  to  and  acquired  no  equity  in  the  prop- 
erty involved.  For  like  reasons  the  Robin- 
sons acquired  no  title  to  or  Interest  In  such 
property  under  and  by  virtue  of  their  execu- 
tion sale,  based  upon  their  deficiency  decree 
It  seems  to  us  that  the  complainants  have  an 
equitable  lien  or  mortgage  upon  such  proper- 
ty by  virtue  of  the  verbal  agreement,  based 
upon  the  prior  assignment  of  the  lease,  com- 
bined with  an  option  to  purchase,  to  secure 
the  sum  of  $6,269.80  found  to  be  due  to  them 
from  Tischler  for  money  advanced  by  them 
to  him  upon  the  security  of  such  assignment, 
and  that  such  equitable  lien  or  mortgage  is 
long  prior  In  point  of  time  to  any  rights  or 
equities  the  Robinsons  may  have  by  reason 
of  the  deficiency  decree,  and  is  superior  to 
any  equity  that  the  Robinsons  may  have  in 
or  to  such  property. 

Therefore  the  question  propounded  must  be 
answered  hi  the  afllrmative.  It  follows  that 
the  decree  must  be  reversed,  and  that  the 
complainants  be  decreed  to  have  a  first  lien 
upon  the  property  in  question,  not  only  for 
the  sum  of  $10,278.85  for  principal  and  inter- 
est and  $750  as  a  solicitor's  or  attorney's  fee, 
but  also  for  the  additional  sum  of  $6,269.S0 
and  such  additional  solicitor's  fee  as  may  be 
determined  by  the  court  from  the  testimony ; 
and  the  cause  is  remanded,  with  directions 
for  a  modification  of  the  decree  in  accord- 
ance with  this  opinion.  The  costs  of  this  ap- 
peal are  to  be  taxed  against  the  Robinsons 
and  French. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ, 
concur  in  the  opinion. 


STALLWORTH  v.  STATE. 
(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Indictment  and  Information— Clerical 
Mistakes. 

An  indictment  for  murder,  charging  that 
defendant  "kill  a  man  whose  name  to  the  grand 
jury  unknown,"  etc.,  was  sufficient ;  the  omis- 
sion of  the  letters  "ed"  from  the  word  "kill" 
and  of  the  word  "is"  after  the  word  "name"  be- 
ing  clerical  mistakes,  which  were  self-correcting. 

2.  Criminal  Law— Instructions— Form  ano 
Requisites  of  Requests. 

In  a  criminal  trial,  an  oral  request  for  the 
general*  charge  cannot  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  2007.] 

3.  Same  — Instructions  — Determination  or 
Sufficiency  of  Evidence. 

In  a  prosecution  for  murder,  a  requested 
charge  that  the  only  foundation  for  a  verdict  of 
guilt  is  that  the  jury  shall  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  and  to  a  moral 
certainty  that  defendant  in  guilty  as  charged  in 
the  indictment,  etc.,  and  that  if  the  prosecution 
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has  failed  to  furnish  such  measure  of  proof,  and 
to  so  impress  the  minds  of  the  jury  with  defend- 
ant's guilt,  they  should  find  him-  not  guilty,  was 
properly  refused,  as  basing  the  failure  to  con- 
vict solely  on  the  evidence  produced  by  the  pros- 
ecution, since  there  might  have  been  evidence 
produced  by  defendant  sufficient  to  authorize  a 
conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  198G.J 

4.  Homicide — Trial — I  n sthuotionb. 

Where,  in  a  prosecution  for  murder,  neither 
assault  and  battery  nor  assault  with  intent  to 
commit  murder  were  involved,  instructions  au- 
thorizing a  verdict  for  assault  and  battery  and 
for  assault  with  intent  to  murder  were  properly 
refused. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  98  657-667.] 

Appeal  from  Circuit  Court,  Covington  Coun- 
ty; H.  A.  Pearce,  Judge. 

Jack  Stallworth  was  convicted  of  murder, 
and  appeals.  Affirmed. 

The  Indictment  reads  that  Jack  Stallworth 
"unlawfully  and  with  malice  aforethought  kill 
a  negro  man  whose  name  to  the  grand  jury 
unknown  by  shooting  him  with  a  pistol,"  etc. 
Demurrers  raised  the  question  of  the  insuf- 
ficiency of  the  Indictment  on  account  of  the 
use  of  the  word  "kill,"  instead  of  the  word 
"killed,"  and  the  omission  of  the  word  "Is." 

Charge  5,  refused  to  defendant,  is  as  fol- 
lows :  "The  only  foundation  for  a  verdict  of 
guilt  In  this  case  is  that  the  entire  jury  shall 
believe  from  the  evidence  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  the  de- 
fendant is  guilty  as  charged  in  the  indict- 
ment, to  the  exclusion  of  every  probability  of 
his  Innocence  and  every  reasonable  doubt  of 
his  guilt ;  and  of  the  prosecution  has  failed  to 
furnish  such  measure  of  proof  and  to  so  im- 
press the  minds  of  the  jury  with  his  guilt  they 
should  And  him  not  guilty." 

Otber  charges  so  refused  are:  "(7)  There 
may  be  an  attempt  without  an  intent  to  mur- 
der, and  therefore,  if  the  Jury  find  from  the 
evidence  that  there  was  an  attempt  without  an 
intent,  then  they  can  bring  In  the  verdict  for 
assault  and  battery.  (8)  The  fact  must  raise 
the  presumption  of  an  intent  to  murder,  and 
if  the  jury  find  that  the  state  has  failed  in 
this  then  they  must  acquit  the  defendant  of 
assault  with  Intent  to  murder." 

S.  H.  Gillis,  for  appellant  Alexander  M. 
Garber,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  appellant  was  convicted 
of  the  crime  of  murder.  The  demurrer  to  the 
indictment  was  properly  overruled.  The  charge 
In  the  indictment  that  the  defendant  "kill" 
the  deceased  Is  so  plainly  a  clerical  mistake 
in  leaving  off  "ed"  that  it  Is  self -correcting ; 
and  so,  also,  Is  the  omission  of  the  word  "is" 
in  the  usual  formula,  "whose  name  is  to  the 
grand  jury  unknown." 

The  oral  request  for  the  general  charge,  of 
course,  could  not  be  considered.  Dannelley 
v.  State,  130  Ala.  132,  30  South.  452.  There 
was  no  error  In  refusing  to  give  the  general 
charge  in  favor  of  the  defendant 


Charge  5,  requested  by  the  defendant,  be- 
sides being  defective  in  having  the  word  "of 
where  there  should  have  been  an  "If,"  Is  also 
bad  because  it  bases  a  failure  to  convict  sole- 
ly on  the  evidence  produced  by  the  prosecu- 
tion ;  whereas,  there  may  have  been  evidence 
produced  by  the  defendant  which  may  have 
been  sufficient  to  authorize  a  conviction. 
Hence  the  court  cannot  be  placed  in  error  for 
refusing  to  give  this  charge. 

Without  mentioning  other  insufficiencies, 
charges  7  and  8  were  properly  refused,  for 
the  reason  that  neither  assault  and  battery 
nor  assault  with  intent  to  commit  murder 
was  involved  in  this  case. 

There  being  no  error  apparent  on  the  rec- 
ord, the  judgment  of  the  court  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  AND- 
ERSON, JJ.,  concur. 


BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 

v.  HAGGARD. 
(Supreme  Court  of  Alabama.    April  16,  1908.) 

1.  Cabbiebb— Street  Railroads— Injury  to 
Passenger— Complaint— Sufficiency. 

A  complaint  against  a  street  railway  com- 
pany, alleging  that  a  passenger  was  thrown  very 
violently  to  the  ground  through  the  negligence 
of  the  company's  servants  and  agents  in  carry- 
ing him  as  a  passenger,  though  general  in  its 
averments  of  negligence,  conforms  to  the  rule 
permitting  in  such  cases  a  nonspecific  allegation 
of  the  negligence  relied  on. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §  1275%.] 

2.  Negligence— Willful  Misconduct— Con- 
tbibutobt  negligence. 

Contributory  negligence  is  no  defense  to  a 
claim  for  injury  caused  by  willful  or  wanton 
misconduct 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig 
vol.  37.  Negligence,  §§  84,  85.] 

3.  Dibcoveby— Intebbogatobjes  Not  in  Evi- 
dence—Effect. 

Interrogatories  propounded  to  an  adversary, 
as  expressly  provided  for  by  Code  1896,  S  1850 
et  seq.,  and  answers  thereto,  not  introduced  or 
offered  in  evidence,  are  not  subject  to  consid- 
eration. 

4.  Negligence— Plea  of  Contributory  Neg- 
ligence—No Admission  of  Negligence. 

A  plea  of  contributory  negligence  does  not 
admit  negligence  of  the  pleader,  where  the  gen- 
eral issue  is  also  interposed. 

5.  Carriers — Street  Railroads  —  Injury  to 
Passenger— Pleading. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  passenger,  by  pleading,  be- 
sides the  general  issue,  contributory  negligence, 
and  by  answering  interrogatories  fifed  under  ex- 
press authority  of  Code  1896,  §  1850  et  seq.,  the 
company  did  not  waive  the  necessity  for  plain- 
tiff supporting  by  proof  averments  that  the  car 
on  which  plaintiff  was  a  passenger  when  injured 
was  operated  by  the  company  and  that  the  neg- 
ligence imputed  was  that  of  its  employes ;  the 
interrogatories  and  answers  not  being  in  evi- 
dence. 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Personal  injury  action  by  M.  V.  Haggard 
against  the  Birmingham  Railway,  Light  & 
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Power  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Count  1  was  in  the  following  language: 
"Plaintiff  claims  of  the  defendant,  a  body 
corporate  operating  an  electric  street  railway 
In  Jefferson  county,  state  of  Alabama,  $10,- 
000  as  damages,  for  that  on,  to  wit,  December 
19,  1903,  plaintiff,  while  a  passenger  upon 
the  aforesaid  railway,  was  Injured  at  Fitts 
Street  station,  East  Lake,  county  of  Jeffer- 
son, state  of  Alabama,  as  aforesaid.  Plain- 
tiff was  thrown  very  violently  to  the  ground, 
thereby  inflicting  upon  plaintiff  very  severe 
and  internal  injuries,  and  causing  plaintiff 
to  endure  very  great  physical  and  mental 
pain  and  suffering,  and  permanently  render- 
ing plaintiff  less  able  to  earn  any  livelihood. 
Plaintiff  avers  said  injuries  to  have  been 
proximately  caused  by  the  negligence  of  the 
defendant's  servants  or  agents  in  and  about 
carrying  the  plaintiff  as  a  passenger  on  the 
aforesaid  railroad  at  the  aforesaid  time  and 
place." 

Demurrers  were  Interposed  to  this  count 
as  follows:  "For  that  it  does  not  appear 
therefrom  with  sufficient  certainty  what  du- 
ty defendant  owed  to  plaintiff.  It  does  not 
appear  therefrom  with  sufficient  certainty 
wherein  or  how  the  defendant  violated  any 
duty  which  It  owed  to  plaintiff.  It  does  not 
appear  therefrom  that  plaintiff  was  a  pas- 
senger on  one  of  defendant's  cars,  or  that 
defendant  was  a  common  carrier  of  passen- 
gers at  the  time.  For  that  It  does  not  ap- 
pear therein  wherein  or  how  the  defendant 
was  guilty  of  negligence  In  and  by  carrying 
plaintiff  as  a  passenger.  For  that  it  does 
not  appear  therefrom  with  sufficient  certain- 
ty how  or  In  what  manner  plaintiff  was  in- 
jured." 

Tillman,  Grubb,  Bradley  &  Morrow,  for 
appellant    Denson  &  Denson,  for  appellee. 

McCLELLAN,  J.  There  are  two  counts 
in  the  complaint,  which  seeks  the  recovery 
of  damages  for  Injuries  to  a  passenger.  The 
first  charges  simple  negligence,  and  the  sec- 
ond willful  or  wanton  misconduct,  on  the 
part  of  the  servants  or  employes  of  the  de- 
fendant In  control  of  the  street  car  on  which 
plaintiff  was  a  passenger.  The  demurrer  to 
the  amended  first  count  was  properly  over- 
ruled. That  count,  though  general  in  its 
averments  of  negligence,  conforms  to  all 
requirements  under  our  rule  permitting,  in 
such  cases,  a  terse  and  nonspecific  allegation 
of  the  negligence  relied  on  for  a  recovery. 

Count  2,  added  by  amendment,  sufficiently 
charged  willful  or  wanton  misconduct  on  the 
part  of  the  agents  or  servants  of  the  defend- 
ant. Birmingham  Ry.  Co.  v.  Wright,  44 
South.  1037;  Sou.  Ry.  v.  Weatherlow,  44 
South.  1019;  Mobile,  J.  &  K.  C.  R.  R.  v. 
Smith,  45  South.  57.  Hence  the  demurrer 
to  pleas  of  contributory  negligence  thereto 
was  properly  sustained.    However,  we  can 


find  in  the  bill  no  evidence  tending  In  any 
way  to  show .  willful  or  wanton  misconduct 
by  the  parties  in  control  of  the  car  in  ques- 
tion. So  the  affirmative  charge  as  to  this 
count,  requested  by  the  defendant,  should 
have  been  given. 

It  was  averred  In  the  complaint  that  the 
car  on  which  plaintiff  was  a  passenger  was 
a  transportative  agency  operated  by  the  de- 
fendant, and  that  the  negligence  imputed 
was  that  of  servants  or  employes  of  the  de- 
fendant There  was  no  testimony  introduc- 
ed tending  to  support  these  averments;  but 
it  was  insisted  below,  and  the  court  sustain- 
ed it  that  by  pleading,  besides1  the  general 
issue,  the  alleged  contributory  negligence  of 
the  plaintiff,  and  by  answering  and  pro- 
pounding interrogatories  filed  under  Code 
1896,  §  1850  et  seq.,  the  defendant  waived 
the  necessity  for  the  presentation  by  the 
plaintiff  of  evidence  tending  to  sustain  the 
allegations  stated  above.  The  Interrogato- 
ries, and  answers  thereto,  were  not  intro- 
duced, or  offered  to  be  introduced,  in  evi- 
dence. Hence,  and  it  is  hardly  necessary 
to  so  state  they  were,  in  effect  upon  the  trial 
and  the  issues  raised  thereon,  without  any 
rightful  influence.  Indeed,  they  were  just 
as  if  without  existence.  While  the  court 
when  properly  Invited  to  rule  thereon,  may 
consider  such  matter  with  a  view  to  their 
admission  in  evidence,  yet  aside  from  this 
the  court  cannot  consider  them,  any  more 
than  the  jury,  unless  they  are  introduced  as 
evidence  in  the  cause. 

Nor  could  the  pleading  of  contributory  neg- 
ligence be  taken  by  the  court  as  an  admis- 
sion, as  of  fact  of  negligence  on  the  part 
of  the  pleader;  the  general  Issue  being  also 
Interposed.  McDonald  v.  Montgomery  Rail- 
way Co.,  110  Ala.  161,  20  South.  317.  It  fol- 
lows that  the  court  unwarrantably  ruled  that 
proof  of  the  material  averments  alluded  to 
had  been  waived,  and  also,  therefore,  erro- 
neously refused  to  the  defendant  the  affirma- 
tive charge.  McGehee  v.  Cashin,  130  Ala. 
561,  30  South.  367. 

The  state  of  the  case  is  such  we  think  it 
unnecessary  to  consider  other  errors  assign- 
ed. The  judgment  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


CAMPBELL  v.  STATE. 

(Supreme  Court  of  Alabama.    April  23,  1908.) 

1.  Master  and  Servant—  Pebfobmance  of 
Services  —  Criminal  Prosecutions  fob 
Fraudulent  Breach  of  Contract— Evi- 

DENCE* 

Cr.  Code  1896,  |  4730,  as  amended  by  Acts 
1903,  p.  345,  provides  that  any  person  who 
fraudulently  enters  into  a  written  contract  for 
the  performance  of  any  service,  and  thereby  ob- 
tains money  or  other  personal  property  from 
his  employer,  and  refuses  to  perform  such  serv- 
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ice,  mast,  on  conviction,  be  punished,  etc.  In  a 
prosecution  for  violation  of  the  section,  the  af- 
fidavit charged  that  defendant,  with  intent  to 
defraud,  entered  into  a  written  contract  with 
hia  employer,  and  thereby  obtained  money  and 
other  personal  property  from  said  employer,  to 
wit,  a  suit  of  clothes  for  $12.75  and  a  watch 
and  chain  for  $2,  etc.  The  contract  recited 
that  defendant  was  "at  hard  labor  with  one  B., 
and  served  out  his  sentence,  and  prosecutor  has 
paid  up  the  costs,  amounting  to,"  etc.  Held 
that,  the  contract  being  an  entire  instrument,  no 
part  of  it  could  be  rejected,  and  the  court  prop- 
erly refused  to  exclude  that  part  thereof  relat- 
ing to  the  payment  of  the  costs,  although  defend- 
ant was  not  prosecuted  for  obtaining  the  amount 
thereof. 

2.  Same— Instructions • 

Defendant  was  entitled  to  a  charge  that, 
unless  the  jury  believed  from  the  evidence  that 
defendant  had  the  intention  of  defrauding  his 
employer  at  the  time  he  made  the  contract,  the 
jury  could  not  convict,  regardless  of  what  pur- 
pose or  intention  he  afterwards  formed. 

Appeal  from  Wilcox  County  Court;  W.  H. 
Hawkins,  Special  Judge. 

John  Campbell  was  convicted  of  an  of* 
fense,  and  appeals.  Reversed  and  remanded. 

See  43  South.  743. 

Charge  8,  refused  to  defendant,  was  as 
follows:  "The  court  charges  the  jury  that, 
unless  they  believe  from  the  evidence  that 
defendant  had  the  intention  of  defrauding  his 
employer  at  the  time  he  made  the  contract, 
it  matters  not  what  purpose  or  intention  he 
afterwards  formed,  they  could  not  convict 
him." 

Norman  D.  Godbold,  for  appellant.  Alex- 
ander M.  Garber,  Arty.  Gen.,  for  the  State. 

HARALSON,  J.  Section  4730  of  the  Crimi- 
nal Code  of  1896  provides:  "Any  person,  who 
with  intent  to  injure  or  defraud  his  employer, 
enters  into  a  contract  in  writing  for  the  per- 
formance of  any  act  os  service,  and  thereby 
obtains  money  or  other  personal  property 
from  such  employer,  and,  with  like  intent, 
and  without  just  cause,  and  without  refund- 
ing such  money,  or  paying  for  such  property, 
refuses  to  perform  such  act  or  service,  must 
on  conviction,  be  punished  as  if  he  had 
stolen  it." 

The  Legislature,  for  legitimate  purposes, 
amended  this  section  by  adding  at  its  con- 
clusion the  following:  "And  the  refusal  or 
failure  of  any  person,  who  enters  into  such 
a  contract,  to  perform  such  act  or  service, 
or  refund  such  money  or  pay  for  such  prop- 
erty, without  Just  cause,  shall  be  prima  facie 
evidence  of  the  intent  to  Injure  or  defraud 
hia  employer."  Acts  1003,  p.  345. 

The  contract  between  .the  defendant  and 
the  prosecutor,  McNeill,  was  In  writing,  of 
date  June  11,  1904,  signed  by  each  of  the 
parties  and  duly  attested.  The  affidavit,  on 
which  issue  was  Joined  and  the  defendant 
was  tried,  charged  that  defendant  did,  "with 
intent  to  Injure  or  defraud,  enter  into  a 
contract  in  writing  with  Robert  B.  McNeill, 
his  employer,  for  the  performance  of  labor 
and  service,  and  thereby  obtained  money  and 
other  persona]  property  from  said  employer, 


to  wit,  suit  of  clothes  for  $12.75,  and  watch 
and  chain  for  $2,  and  with  like  intent  and 
without  just  cause,  and  without  refunding 
said  money  or  paying  for  said  property,  said 
John  Campbell  refused  to  perform  said  labor 
and  service,  (and)  said  offense  has  been  com- 
mitted by  said  John  Campbell  in  said  county 
on,  to  wit,  the  30th  day  of  January,  1905." 

The  contract  recited,  that  defendant  was 
"at  hard  labor  with  R.  H.  Bussey,  and  served 
out  his  sentence,  and  R.  B.  McNeill  has  paid 
up  the  costs  amounting  to  $73.56,  for  said 
Campbell,  (therefore)  I  the  said  John  Camp- 
bell agree  to  work  on  the  farm  for  said  R.  B. 
McNeill,  and  about  his  premises  as  he  may 
direct,  and  faithfully,  at  the  rate  of  $9  per 
month  from  June  0,  1904,  until  said  amount, 
and  until  any  other  amount  I  may  owe  him, 
is  fully  paid,"  etc. 

The  defendant  moved  to  exclude  that  part 
of  said  contract  as  to  the  payment  of  said 
Bussey  of  the  $73.56,  because  it  was  Irrele- 
vant to  the  case,  and  defendant  was  not 
prosecuted  for  obtaining  said  amount,  or  any 
part  thereof.  The  court  overruled  the  mo- 
tion. The  contract  was  properly  introduced 
in  evidence,  was  an  entire  instrument,  and 
no  part  of  it  could  be  rejected.  The  affidavit 
as  shown  above  alleges  a  refusal  to  perform 
the  service,  and  omits  the  averment  of  a  fail- 
ure to  perform — which  might  also  have  been 
alleged.  There  is  no  proof  of  a  refusal  on 
the  part  of  defendant  to  perform  service  un- 
der the  contract  as  alleged. 

The  affirmative  charge  as  requested  by  de- 
fendant should  have  been  given. 

The  eighth  charge  requested  by  defendant 
was  free  from  error  and  should  have  been 
given. 

Reversed  and  remanded. 

TYSON,  C.  J.f  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


POE  v.  STATE. 
(Supreme  Court  of  Alabama.    April  24,  1908.) 

1.  Criminal  Law  —  Evidence  —  Quasi  Con- 
fessions. 

A  conversation  between  defendant  and  two 
persons  with  him,  just  after  the  shooting,  relative 
to  which  of  them  shot  first,  and  overheard  by 
witness,  is  admissible  as  tending  to  show  a  quasi 
confession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  14,  Criminal  Law,  §§  1139-1156.] 

2.  Same  —  Appeal  —  Recobd  —  Purpose  or 
Question. 

The  purpose  of  the  question,  asked  on  cross- 
examination  of  the  state's  witness,  who  had 
testified  as  to  the  shot  that  entered  deceased's 
breast:  "What  made  you  change  a  while  ago, 
and  say  it  went  quartering,  after  saying  it  went 
straight  in?"  not  appearing,  sustaining  objec- 
tion to  it  cannot  be  held  error. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  2932-2935.] 

3.  Homicide— Evidence. 

The  effort  of  defendant  to  buy  or  borrow 
M.'s  pistol,  his  statement  that  "I  am  going  to 
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get  me  a  man,"  and  bis  threats  against  deceased, 
are  admissible  in  a  homicide  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toI.  26,  Homicide,  §§  332-340.] 

4.  Same — Collateral  Matter. 

A  difficulty  between  defendant  and  deceas- 
ed, four  years  before  the  killing,  is  a  collateral 
matter,  which  defendant  in  a  homicide  case  may 
not  show. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  f§  288-292,  341-350.] 

5.  Criminal  Law  —  Appeal  —  Record  —  An- 
swer Expected. 

The  record  not  showing  what  answer  was 
expected,  sustaining  objection  to  a  question  to 
a  witness  as  to  what  conversation  he  had  with 
deceased  shortly  before  the  killing  cannot  be 
held  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §f  2932-2935.] 

6.  Same— Harmless  Error. 

Any  error  in  sustaining  an  objection  to  a 
question  was  harmless;  witness  having  by  an- 
swer to  another  question  been  allowed  to  give 
the  testimony  called  for  by  the  first  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3146-3148.] 

7.  Homicide— Evidence. 

Whether  witness,  when  he  had  a  conversa- 
tion with  deceased,  had  heard  of  deceased's 
threat  against  defendant  is  immaterial  in  a 
homicide  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §8  399-413.] 

8.  Same. 

Why  defendant  in  a  homicide  case  had  mov- 
ed to  a  certain  place  is  immaterial. 

9.  Same— Uncommunicated  Motive. 

The  question  why  witness  moved  to  a  cer- 
tain place  is  objectionable,  as  calling  for  se- 
cret and  uncommunicated  motive. 

10.  Criminal  Law— Evidence— Instructions. 

The  charge  in  a  homicide  case  that  one  set- 
ting up  self-defense  has  the  burden  of  showing 
that  there  was  a  present,  impending  danger, 
real  or  apparent,  to  life  or  limb,  or  of  grievous 
bodily  harm,  from  which  there  was  no  other 
probable  means  of  escape,  requires  of  defendant 
too  high  a  degree  of  proof. 

11.  Same  —  Sufficiency  of  Evidence  — In- 
structions. 

A  charge  that,  in  order  to  sustain  a  convic- 
tion, the  jury  is  only  required  to  believe  beyond 
a  reasonable  doubt  that  the  shooting  occurred 
in  W.  county  before  the  finding  of  the  indict- 
ment, is  patently  bad. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1877-1882.] 

12.  Homicide— Prior  Design  to  Take  Life- 
Instructions. 

A  charge  that  defendant  is  guilty  of  murder 
if  he  shot  and  killed  deceased  with  a  previously 
formed  design  to  take  life  is  bad,  as  he  may 
with  Buch  design  have  killed  in  self-defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §8  614-632.] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Sowell,  Judge. 

Rnd  Poe  was  convicted  of  murder  In  the 
second  degree  for  killing  Wood  Simmons,  and 
appeals.   Reversed  and  remanded. 

See  38  South.  1037. 

The  facts  are  sufficiently  stated  In  the 
opinion  of  the  court.  The-  questions  asked 
the  witness  Ho!  line  worth,  and  noted  in  the 
opinion  as  4.  5,  and  6,  related  to  a  conversa- 
tion between  the  defendant  and  two  gentle- 
men who  passed  the  witness  a  few  minutes 


after  the  shooting  was  heard.  Question  4  is: 
"What  did  they  say?*  No.  5  is  the  answer: 
"One  said  'You  shot  flrsV  and  one  said,  'Xo. 
you  -shot  flrsf  and  they  said,  'Drive  up. 
boys ;  there  goes  some  one  down  the  road  to 
cut  us  off.'"  No.  6  is  an  answer,  and  is: 
"If  there  was  any  difference  in  the  report  of 
the  guns,  as  to  which  was  the  loudest  I  could 
not  tell  it"  They  were  all  right  together. 

Exception  17  Is  as  follows:  'The  defendant 
introduced  McKimbreil  and  asked  him,  'Were 
you  ever  at  Hog  Wallow  Church,  about  two 
years  before  this  killing  occurred,  when  Sim- 
mons kicked  Poe?'  Objection  was  sustained 
to  the  question."  18:  "Were  you  ever  at  Hog 
Wallow  Church,  about  two  years  before  this 
killing,  when  Simmons  made  an  assault  on 
Poe?"  19:  "I  will  ask  you  if  you  were  ever 
at  Hog  Wallow  Church,  about  two  years  be- 
fore this  difficulty,  when  Simmons  tried  to 
draw  a  pistol  on  defendant  Poe?" 

Rich  Wilcutt  was  Introduced  as  a  witness 
by  defendant  and  after  testifying  to  a  part 
of  the  conversation  had  with  Simmons,  de- 
ceased, a  month  or  two  before  the  killing,  in 
which  Simmons  had  said  that  he  did  not  liJte 
Poe,  and  that  he  had  slapped  him  once  at  the 
church,  and  that  if  he  ever  got  Into  another 
racket  with  him  he  wouldn't  slap  his  face 
and  kick  him,  but  he  would  kill  him,  was  ask- 
ed this  question:  "What  else  did  Simmons 
say  about  having  kicked  Poe?"  Objection 
was  sustained  to  this  last  question. 

While  examining  Chris  Frost  the  defend- 
ant asked  him  the  following  questions:  "Had 
you  heard  of  threats  against  Poe,  the  defend- 
ant when  you  talked  to  Simmons — threats 
that  had  been  made  since  Rad's  return  from 
Jefferson  county?'  Objection  was  sustained 
to  this  question,  and  is  the  basis  of  excep- 
tion 25.  26:  "I  will  ask  the  witness  that  if 
at  the  time  he  talked  with  defendant  he  bad 
heard  of  threats  Simmons  had  made  since 
Rad's  return  to  the  effect  that  he  would  kill 
Had?"  Objection  was  sustained  to  this  ques- 
tion. 

The  following  charges  were  given  at  the 
request  of  the  state:  "(1)  I  charge  you,  gen- 
tlemen of  the  jury,  that  when  a  person  sets 
up  self-defense  in  justification  or  excuse  of 
the  killing,  the  burden  of  the  proof  Is  upon 
him  to  show  to  the  jury  by  the  evidence  that 
there  was  a  present  Impending  danger,  real 
or  apparent  to  life  or  limb,  or  of  grievous 
bodily  harm,  from  which  there  was  no  other 
probable  means  of  escape."  Charge  8:  The 
court  charges  the  jury  that  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  is 
guilty  (joes  not  mean  that  the  state  must 
make  the  proof  of  an  eyewitness,  or  to  a  posi- 
tive, absolute,  mathematical  certainty.  This 
latter  measure  of  proof  is  not  required  in 
any  case.  If  from  all  the  evidence  the  jury 
believe  that  it  is  possible,  or  that  it  may  be, 
or  perhaps,  the  defendant  is  not  guilty,  this 
degree  of  uncertainty  does  not  amount  to  a 
reasonable  doubt,  and  does  not  entitle  de- 
fendant to  an  acquittal.  All  that  is  required 
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Is  that  defendant  Is  guilty,  and  If  yon  so  be- 
lieve beyond  all  reasonable  doubt  from  the 
evidence  that  the  shooting  occurred  In  this 
county  before  the  finding  of  this  Indictment 
you  must  find  the  defendant  guilty,  although 
you  may  also  believe  from  the  evidence  that 
It  may  be  he  Is  not  guilty,  or  that  it  is  possi- 
ble he  is  not  guilty."  Charge  11:  "I  charge 
you,  gentlemen  of  the  Jury,  that  If  the  de- 
ceased died  from  the  effect  of  the  wound  In- 
flicted by  a  pistol  In  the  hands  of  a  defend- 
ant, and  such  wound  was  intentionally  inflict- 
ed in  pursuance  of  a  previously  formed  de- 
sign to  take  life,  he  will  be  guilty  of  murder." 

J.  D.  Acuff,  for  appellant  Alexander  M. 
Garber,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  Indictment  was  found 
against  defendant,  for  the  murder  of  Wood 
Simmons,  in  the  circuit  court  of  Walker 
county,  at  its  spring  term,  1005;  and  at  the 
request  of  defendant  in  open  court,  on  the 
15th  of  September,  1906,  the  case  was  trans- 
ferred to  the  Walker  county  law  and  equity 
court,  in  accordance  with  the  act  of  Decem- 
ber 5,  1900  (Acts  1900-01,  p.  112). 

The  defendant  moved  to  quash  the  venire, 
but  the  record  is  silent  as  to  any  action  of 
the  court  on  the  motion.  There  Is,  therefore, 
no  question  as  to  a  ruling  on  that  motion  for 
review. 

The  evidence  for  the  state  tended  to  show, 
that  deceased  and  his  young  son  were  In  a 
two-horse  wagon,  driving  along  a  road  from 
Corona,  going  home,  and  defendant  and  two 
companions  came  up,  riding  rapidly  by,  and 
caused  deceased's  mules  to  become  frighten- 
ed, but  deceased  drove  on  behind  them,  and 
when  they  had  gone  some  distance  beyond  a 
bridge  in  the  road,  they  got  off  their  horses, 
deceased  being  15  or  20  steps  behind  them; 
that  defendant  with  an  oath  said  to  Simmons, 
"What  are  you  trying  to  run  over  us  for?" 
and  he  replied,  that  he  was  not  trying  to  run 
over  them,  when  defendant  replied,  he  was  a 
liar,  and  that  he  was  trying  to  do  so ;  that 
deceased  then  started  on.  and  defendant  be- 
gan shooting  at  him,  while  be  was  seated  in 
the  wagon,  and  struck  him  three  times,  from 
the  effect  of  which  wounds  he  died  in  about 
five  minutes. 

The  evidence  for  defendant  tended  to  show, 
that  defendant  and  his  companions  alighted 
from  their  horses,  to  adjust  a  stirrup  strap 
of  one  of  them  that  bad  been  broken;  that 
deceased  got  out  from  bis  wagon  which  had 
stopped,  picked  up  a  stick  and  commenced 
at  once  firing  at  defendant  with  a  pistol  he 
had  taken  from  his  inside  breast  pocket,  and 
the  shooting  between  him  and  defendant  be- 
gan after  that ;  that  after  deceased  was  shot, 
he  got  in  his  wagon,  and  was  not  killed  In  It 

The  questions  asked  the  witness  Holllns- 
worth,  numbered  on  the  margin  as  4,  5,  and 
6,  calling  for  the  conversation  between  the 
defendant  and  the  two  men  with  him,  after 
the  shooting,  were  admissible,  if  answered, 
as  tending  to  show  a  quasi  confession  on  the 
part  of  the  defendant  and  the  other  parties. 


Ben  Wllcutt,  for  the  state,  testifying  to 
the  shooting,  stated  that  he  heard  the  shots ; 
that  the  first  two  or  three  were  from  large 
guns.  He  was  asked  by  the  solicitor  If  he 
could  tell  which  way  the  shot  that  entered 
deceased  breast  ranged,  and  he  answered 
that  it  went  tolerably  straight  in,  and  then 
stated,  that  it  went  a  very  little  quartering 
with  the  way  the  others  went;  that  it  went 
nearly  straight,  but  not  in  the  same  direction. 
The  defendant,  on  the  cross,  asked  him, 
"What  made  you  change  awhile  ago,  and 
say  it  went  quartering,  after  saying  it  went 
straight  in?'  An  objection  by  the  solicitor 
to  the  question  was  sustained.  The  purpose 
of  the  question  does  not  appear,  and  so  far 
as  the  record  shows,  the  objection  was  not 
Improperly  sustained.  • 

The  effort  of  the  defendant  to  buy  or  bor- 
row Moore's  pistol,  and  what  he  said— "I  am 
going  to  get  me  a  man" — and  the  threats 
he  made  against  deceased,  were  admissible. 
Myers  v.  State,  62  Ala.  599. 

The  defendant  asked  the  witness,  "If  be 
did  not  state,  about  four  years  ago  before 
the  killing,  that  he  heard  Bad  Poe  (the  de- 
fendant) say,  that  he  would  kill  Simmons,  if 
he  ever  ran  on  him  again,  and  this  was  aft- 
er he  had  kicked  Rad  Poe  around  the 
church?"  and  he  answered,  "Yes,  sir."  The 
state  moved  to  exclude  the  part  of  the  an- 
swer, as  to  kicking  Rad  Poe  around  the 
church,  because  it  was  going  into  a  former 
difficulty,  which  objection  was  properly  sus- 
tained. Gordon  v.  State,  140  Ala.  30,  36 
South.  1009.  This  applies  as  well  to  excep- 
tions 17,  18,  19,  and  20,  in  reference  to  the 
same  matter. 

The  witness  was  asked  by  the  defendant, 
"If  since  this  occurred,  you  have  received  a 
letter  from  Frank  Pickett  offering  to  hire 
you  to  testify?"  The  question  was  indefi- 
nite; but  if  It  was  to  call  out  evidence 
about  deceased's  kicking  defendant  around 
the  church,  four  years  before  the  killing,  it 
was  In  reference  to  a  collateral  matter  hav- 
ing no  connection  with  this  case,  the  details 
of  which  could  not,  as  we  have  said,  be  gone 
into.  Pickett  it  seems,  was  aiding  the  so- 
licitor, but  not  as  an  attorney,  in  the  trial 
of  the  case. 

George  Poe,  witness  for  defendant,  stated 
that  he  had  a  conversation  with  deceased 
a  short  time  before  he  was  killed,  and  was 
then  asked,  "Tell  the  jury  what  it  was,  how 
he  came  to  hear  it  and  all  about  it?"  The 
state  objected  to  the  details,  and  the  court 
sustained  the  objection.  The  record-  does 
not  show  what  answer  was  expected,  nor 
what  conversation  was  referred  to.  Rowland 
v.  State,  140  Ala.  144,  37  South.  245. 

The  defendant's  counsel  stated  to  the  court, 
that  he  desired  to  ask  the  witness,  if  just 
before  the  killing,  he  did  not  go  to  deceased 
in  Corona,  and  try  to  bring  about  a  recon- 
ciliation between  him  and  Poe,  and  if  his 
answer  was  not  a  threat  to  kill  Poe.  He 
was  allowed  to  answer,  that  about  two  weeks 
before  the  killing,  deceased,  in  the  conversa- 
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tlon  referred  to,  said  he  would  kill  the  damn- 
ed rascal,  and  turned  off,  and  he  Inform- 
ed defendant  of  the  threat.  So,  It  appears 
the  defendant  got  the  benefit  of  the  proof 
of  the  conversation  first  inquired  about  and 
disallowed,  and  If  there  was  error  in  the 
first  ruling,  the  admission  of  the  evidence 
later,  of  this  conversation,  cured  it,  and  the 
error,  if  any,  was  without  injury. 

Objections  the  basis  of  exceptions  25  and 
£6  were  properly  sustained.  Whether  the 
witness  had  heard  of  threats  against  the 
defendant  at  the  time  suggested,  was  Imma- 
terial in  this  case.  The  witness  was  not  on 
trial. 

The  defendant,  being  examined  in  his  own 
behalf,  was  asked,  "Why  did  you  move  to 
Wylam?"  an  objection  to  which  question  was 
properly  sustained.  Why  he  removed  was 
immaterial,  and  besides,  the  question  called 
for  secret  and  uncommunlcated  motive. 

The  case  is  heavily,  unnecessarily,  and  dis- 
tressingly, burdened  with  charges— for  what 
good  purpose  it  is  difficult  to  comprehend. 
There  were  11  asked  by  the  solicitor  and 
given;  46  were  given  for  defendant,  and  40 
asked  by  him  were  refused,  making  96  in  all. 

Charge  1  should  not  have  been  given  as 
it  required  of  defendant  too  high  a  degree 
of  proof. 

Charge  8,  as  It  appears  in  the  record,  is, 
in  substance,  that,  in  order  to  sustain  a  con- 
viction, the  Jury  is  only  required  to  believe 
beyond  a  reasonable  doubt  that  the  shooting 
occurred  in  Walker  county  before  the  find- 
ing of  the  Indictment.  This  is  patently  a 
bad  charge— the  giving  of  which  constitutes 
reversible  error. 

Charge  11  is  bad  and  should  not  have  been 
given.  The  hypothesis  of  the  charge  is,  that 
the  defendant  is  guilty  of  murder  if  he  shot 
and  killed  the  deceased  with  a  previously 
formed  design  to  take  life.  This  design  be 
may  have  had,  and  yet,  he  may  have  killed 
the  deceased  in  self-defense.  Domlngus  v. 
State,  04  Ala.  9, 11  Soulh.  190;  Karr  v.  State, 
108  Ala.  1,  11,  17  South.  328;  Harbour  v. 
State,  140  Ala.  103,  37  South.  330. 

We  suggest  that,  in  the  trial  of  criminal 
causes,  the  better  practice  Is,  that  solicitors 
refrain  from  asking  written  charges  unless 
the  exigencies  of  the  case  absolutely  re- 
quire it 

For  the  errors  In  giving  the  first,  eighth  and 
eleventh  charges  requested  by  the  state,  the 
Judgment  Is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 

BLACK-LAIRD  CO.,  Limited,  et  al.  v. 
W.  F.  VANDIVER  &  CO. 
(Supreme  Court  of  Alabama.   April  23,  1908.) 
1.  appeal  and  ehboe—  review— refusal  of 
New  Trial. 

Refusal  of  new  trial  for  insufficiency  of  ev- 
idence will  not  be  disturbed;  the  evidence  be- 


ing conflicting,  and  the  credibility  of  the  wit- 
nesses being  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |§  3860-3876.] 

2.  Same— Exceptions,  Bill  of  —  Statement 
as  to  Evidence. 

The  bill  of  exceptions  to  the  refusal  to  give 
the  general  charge  is  insufficient ;  it  not  stating 
that  it  contains  all  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  85  2916,  2917.) 

3.  Same — Assignments  of  Ebbob. 

To  sustain  an  assignment  to  the  refusal  to 
give  three  Instructions,  it  is  necessary  that  the 
refusal  of  each  must  have  been  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  «  3034-3036.] 

4.  Municipal    Cobpobations  —  Defective 

StBEETS— CONTBIBUTOBT  NEGLIGENCE. 

The  presence  of  a  red,  lighted  lantern  at 
the  intersection  of  a  street  with  another  does  not 
make  it  contributory  negligence  as  matter  of 
law  for  one  to  drive  onto  such  street 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  58  1754-1756.1 

Appeal  from  City  Court  of  Montgomery ;  A 
D.  Sayre,  Judge. 

Action  by  W.  F.  Vandiver  &  Co.  against  the 
Black-Laird  Company,  Limited,  and  the  city 
council  of  Montgomery,  for  loss  of  a  mule. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

The  following  charges  were  refused  to  the 
defendants:  "(9)  If  the  jury  believe  from 
the  evidence  that  a  red,  lighted  lantern  was 
placed  at  the  intersection  of  Cedar  with  Lake 
street  in  position  to  be  seen  by  said  driver, 
this  was  sufficient  to  put  him  on  notice  of  the 
danger  of  driving  into  Lake  street;  and  if 
he  continued  to  drive  into  Lake  street  with 
such  knowledge  he  was  guilty  of  contributory 
negligence,  and  plaintiffs  cannot  recover." 
(11)  Same  as  9,  except  that  it  asserts  the  as- 
sumption of  risk,  instead  of  contributory  neg- 
ligence. "(15)  The  court  charges  the  jury 
that  If  plaintiff's  driver  should  see  a  large 
pile  of  dirt  at  the  end  of  said  excavation  of 
Cedar  and  Lake  streets,  in  the  exercise  of  due 
care,  and  a  red,  lighted  lantern  on  such  pile 
of  dirt  this  was  sufficient  to  put  him  on  no- 
tice of  danger  in  driving  into  said  street,  if 
the  jury  further  believe  that  said  driver  was 
familiar  with  said  street  before  the  excava- 
tion was  made,  and  knew  that  said  street 
was  only  21  or  22  feet  wide  from  center  of 
trench  to  property  line  on  north  side;  and 
if  his  negligerlce  in  this  particular  contribut- 
ed proximately  to  the  death  of  said  mule, 
plaintiffs  cannot  recover." 

Charles  A.  Calhoun  and  O.  P.  Mclntyre,  for 
appellants.  Armstead  Brown  and  Hill,  HiU 
&  Whiting,  for  appellees. 

SIMPSON,  J.  This  was  an  action  by  the 
appellees  against  the  appellants  for  the  value 
of  a  mule,  belonging  to  the  plaintiff,  which 
was  killed  by  falling  Into  a  ditch  on  Lake 
street,  in  the  city  of  Montgomery.  There  is 
no  dispute  as  to  the  joint  liability  of  both  de- 
fendants, if  either  is  liable.  The  mule  was 
being  driven  by  a  servant  of  the  plaintiff,  aft- 
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er  5  o'clock,  on  the  evening  of  the  24th  of  De- 
cember, 1906,  when  the  ground  on  the  edge  of 
said  ditch  caved  In,  and  the  mule  went  down, 
with  another  mule  on  him. 

The  point  mainly  argued  by  the  appellants 
is  that  the  court  erred  In  overruling  the  mo- 
tion for  a  new  trial.  It  is  unnecessary  to  re- 
peat the  many  rulings  that  have  been  made 
by  this  court  as  to  what  will  justify  this 
court  In  reversing  a  lower  court  for  refusing 
to  grant  a  new  trial.  It  Is  sufficient  to  say 
that  there  is  a  conflict  in  the  evidence  on  sev- 
eral material  facts,  such  as  how  dark  it  was 
at  the  time,  whether  there  was  a  red  light  at 
a  certain  point,  and  whether  the  man  who 
was  driving  the  mule  was  intoxicated;  also 
whether  there  were  certain  planks  across  the 
ditch,  and  whether  they  were  knocked  down 
by  the  wheels  of  the  dray  to  which  the  mule 
was  attached.  Another  question,  back  of  all 
this,  for  the  Jury  to  consider,  was  whether, 
admitting  that  there  was  a  red  light  at  the 
corner  of  Cedar  and  Lake  streets,  and  that 
the  planks  were  in  position  as  claimed,  that 
was  such  warning  as  a  reasonable  regard  for 
the  safety  of  the  public  would  suggest.  It 
was  a  question  for  them  to  consider,  also,  as 
to  whether,  under  all  the  circumstances,  the 
servant  of  the  plaintiff  was  guilty  of  contrib- 
utory negligence  In  attempting  to  drive  his 
dray  along  that  street  at  that  time  of  the 
evening. 

The  credibility  of  the  testimony  Is  peculiar- 
ly for  the  Jury,  and  we  do  not  think  that  In 
this  case  there  Is  such  a  state  of  facts  as  to 
justify  thiB  court  In  reversing  the  judgment 
of  the  city  court  In  refusing  to  grant  a  new 
trial.  What  has  been  said  would  also  cover 
the  assignment  with  regard  to  the  refusal  of 
the  court  to  give  the  general  charge  at  the 
request  of  the  defendant ;  but  It  may  be  said, 
in  addition,  that  the  J) 111  of  exceptions  does 
not  state  that  It  Includes  substantially  all  of 
the  testimony. 

Appellants  embrace  in  one  assignment  of 
error  the  refusal  of  the  court  to  give  charges 
9,  11,  and  18,  requested  In  writing  by  the  de- 
fendants. In  order  to  sustain  the  assign- 
ment, it  Is  necessary  that  each  refusal  should 
be  erroneous.  Smith  v.  State,  180  Ala.  95, 
98,  80  South.  432.  Referring  to  charge  No. 
9.  It  cannot  be  said,  as  a  matter  of  law,  that 
the  fact  that  there  was  a  red,  lighted  lantern 
at  the  intersection  of  Cedar  and  Lake  streets 
made  it  contributory  negligence  for  the  plain- 
tiffs servant  to  drive  into  Lake  street  While 
it  was  sufficient  to  put  him  on  notice  that 
there  was  an  excavation  or  some  defect  there, 
and  to  require  him  to  be  on  the  lookout  and 
use  reasonable  care  to  avoid  accident,  yet  as 
to  whether  it  was  negligent  to  continue  to 
drive  on  said  street  would  depend  upon  other 
facts,  such  as  whether  there  was  sufficient 
space  left  on  which  to  drive  safely,  etc 
Hence  there  was  no  error  In  refusing  this 
charge.  Mayor  and  Aldermen  of  Birming- 
ham v.  Starr,  112  Ala.  98,  107,  108,  20  South. 
424;  City  Council  of  Montgomery  v.  Wright, 


72  Ala.  412,  421,  422,  47  Am.  Rep.  422.  The 
same  reasoning  applies  to  charge  No.  11. 

Besides  the  fact  that  charge  15  is  involved 
and  confusing  In  other  respects,  it  cannot  be 
determined,  with  any  certainty,  to  what  the 
expression  "his  negligence  in  this  particular" 
refers. 

The  judgment  of  the  court  is  affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  DEN- 
SON,  JJ.,  concur. 


(121  La.) 
No.  16,910. 
HARVIN  v.  BLACKMAN  et  al. 
(Supreme  Court  of  Louisiana.   March  30,  1908. 
Rehearing  Denied  May  25,  1908.) 

1.  Judgment — Matte  as  Concluded. 

A  judgment  in  favor  of  a  lessor  for  rent, 
or  for  eviction  of  a  tenant,  concludes  all  ques- 
tions as  to  the  existence  and  validity  of  the 
lease,  and  all  special  defenses,  like  fraud  or 
duress,  that  were  or  might  have  been  urged  in 
the  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  1234-1241.] 

2.  Vendob  and  Purchases  —  Contract  — 
Duress— Ratification. 

A  contract  of  sale  of  real  estate,  made  un- 
der duress,  is  not  absolutely  null  and  void ;  but 
it  is  merely  voidable.  Such  a  sale  is  ratified 
by  a  subsequent  valid,  lease  of  the  same  land 
between  the  same  parties. 
8.  Same— Nonpayment  of  Pbice. 

Where  a  sale  of  real  estate  purports  tj 
have  been  made  for  cash,  but  the  evidence  shows 
that  no  money  was  paid,  and  fails  to  show  any 
other  adequate  consideration,  held,  that  such  a 
sale  should  be  dissolved  for  nonpayment  of  the 
price,  in  default  of  the  purchaser  paying  the 
same,  with  interest,  within  a  delay  to  be  fixed 
by  the  court. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  153.] 

(Syllabus  by  the  Court) 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Red  River;  Samuel  Jam- 
ison Henry,  Judge. 

Action  by  Marlon  Harvin  against  Mrs.  F. 
J.  Blackman  and  others.  Plaintiff,  having 
died,  the  suit  was  revived  in  the  name  of 
his  administratrix.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Alexander  ft  Wilkinson  and  William 
Hampton  Scheen,  for  appellants.  William 
Pike  Hall,  Edgar  Williamson  Sutherland, 
and  William  Augustus  Wilkinson,  for  ap- 
pellee. 

LAND,  J.  This  suit  is  a  sequel  to  two 
others  between  the  same  parties  which  have 
been  before  this  court.  See  Harvin  v.  Black- 
man,  108  La.  -426,  32  South.  452;  Id.,  112 
La.  24,  36  South.  213. 

Through  all  three  of  these  cases  runs  the 
demand  to  annul  and  rescind  a  certain  sale 
of  real  estate  on  the  ground  of  duress,  which 
is  met  by  a  plea  of  estoppel  based  on  the 
relation  of  landlord  and  tenant  between  the 
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parties.  On  the  first  appeal  the  cause  was 
remanded,  with  leave  to  amend.  108  La. 
426,  82  South.  452.  Plaintiff  amended,  by 
alleging  that  the  lease  also  was  obtained 
by  duress,  and  that  he  was  forced  to  re- 
main on  the  property  and  pay  the  rents. 
The  case  was  finally  nonsuited  on  the  ground 
that  a  tenant  cannot  be  permitted  to  dis- 
pute his  lessor's  title  as  long  as  he  contin- 
ues Id  possession.  112  La.  24,  36  South. 
213. 

Thereafter  Marlon  Harvln  Instituted  the 
present  suit,  involving  the  same  Issues, 
against  the  legal  representatives  of  Black- 
man,  coupled  with  a  demand  for  the  disso- 
lution of  the  sale  for  nonpayment  of  the 
price.  The  plaintiff  having  died,  the  suit 
was  revived  in  the  name  of  his  adminis- 
tratrix. The  defendant  pleaded  the  general 
Issue,  estoppel,  and  res  judicata.  There 
was  judgment  In  favor  of  the  plaintiff,  an- 
nulling and  rescinding  the  sale  on  the  ground 
of  duress.   Defendants  have  appealed. 

In  March,  1893,  Harvln  purchased  from 
Blackman  a  tract  of  land  in  the  woods,  con- 
taining about  200  acres.  The  sale  was  for  $1,- 
280,  payable  In  six  equal  annual  Installments, 
with  8  per  cent.  Interest  from  date.  Har- 
vln cleared  a  considerable  portion  of  the 
tract,  and  erected  buildings  and  Improve- 
ments thereon.  He  cultivated  the  cleared 
land  on  his  own  account  until  January,  1899, 
when  he  retroceded  the  whole  tract  to  Black- 
man  for  the  purported  price  of  $1,200  cash 
in  hand  paid.  A  few  days  after  the  sale 
Harvln  executed  rent  notes  In  favor  of 
Blackman  for  three  years.  On  November 
5,  1900,  Harvln  filed  his  first  suit  to  re- 
scind the  sale,  while  still  in  possession  as 
lessee.  On  November  11,  1901,  Blackman 
sued  Harvln  for  $300  on  his  rent  note  for 
1901,  and  provisionally  seized  property  on 
the  leased  premises.  Harvln  made  no  de- 
fense, and  judgment  was  rendered  against 
him  In  default  in  March,  1902.  On  Janu- 
ary 1,  1902,  Blackman,  the  lease  having  ex- 
pired, brought  suit  to  evict  narvin  from  the 
premises:  For  answer  Harvln  admitted 
signing  the  lease,  but  averred  that  his  sig- 
nature to  same  was  obtained  by  fear,  threats, 
and  duress,  and  for  answer  pleaded  all  the 
allegations  in  his  suit  to  rescind  the  lease. 
On  January  17,  1902,  judgment  was  rendered 
In  favor  of  Blackman,  ordering  Harvln  to 
surrender  the  leased  premises,  and  in  de- 
fault of  hie  so  doing  ordering  that  a  war- 
rant issue  to  the  sheriff  commanding  him 
to  put  the  plaintiff  In  full  possession  of  the 
premises.  Harvln  appealed  from  the  judg- 
ment in  both  suits  to  the  Court  of  Appeal. 

Both  appeals  were  dismissed  in  February, 
1903. 

Defendant  pleads  these  two  final  Judg- 
ments as  estoppels  and  res  judicata. 

In  the  first  suit  no  defense  was  made. 
The  case  was  tried  on  default,  which  Is 
equivalent  to  a  plea  of  the  general  issue. 

In  the  second  suit  the  special  defense  was 


made  that  the  signature  to  the  lease  had 
been  obtained  by  duress,  and  all  the  alle- 
gations contained  In  the  petition  in  the  suit 
to  rescind  the  sale  were  pleaded  as  applica- 
ble with  equal  force  to  the  lease.  The  judg- 
ment rendered  concluded  these  defenses  as 
far  as  the  lease  was  concerned.  It  is  argued 
that,  as  no  evidence  was  offered  to  prove 
the  special  defense,  the  issue  thus  raised 
was  not  adjudicated.  The  issue  raised  by 
the  answer  impeached  the  validity  of  the 
lease  sued  on;  Harvln  contending  that  his 
signature  thereto  had  been  obtained  by 
threats,  force,  and  duress.  This  issue  was 
certainly  concluded  by  the  adjudication  that 
the  lease  was  valid. 

The  failure  of  a  defendant  to  offer  evi- 
dence in  support  of  a  special  plea  or  de- 
fense cannot  affect  the  binding  effect  of 
the  Judgment  on  the  issue  before  the  court. 

A  special  defense  to  the  demand  of  the 
plaintiff  cannot,  in  the  nature  of  things,  be 
considered  as  a  separable  issue  In  the  case. 

"If  a  party  fails  to  prove  a  fact  he  might  have 

groven,  the  law  can  afford  him  no  relief." 
lack  on  Judgments  (2d  Ed.)  vol.  2,  8  754. 

A  valid  judgment  for  the  plaintiff  defi- 
nitely and  finally  negatives  every  defense 
that  might  and  should  have  been  raised 
against  the  action  in  every  subsequent  pro- 
ceeding between  the  parties,  whatever  the 
cause  of  action.  Id. 

"Fraud,  tainting  the  plaintiffs  cause  of  action, 
is  a  defense  which  the  defendant  is  bound  to 
set  up  when  he  has  opportunity  to  do  so :  and. 
if  he  neglects  to  avail  himself  of  this  means  of 
defeating  the  claim  made  against  him,  he  will  be 

5>recluded  by  the  judgment  from  afterwards  si- 
eging such  fraud."    Id.  8  757. 

See,  also,  Howcott  v.  Petti t,  106  La.  630, 
81  South.  61;  Llndqulst  v.  Land  &  Lumber 
Co.,  112  La.  1030,  36  South.  843. 

The  same  writer  says  that  a  judgment 
rendered  in  a  summary  proceeding  to  evict 
a  tenant  concludes — 

"questions  as  to  the  existence  and  validity  of 
the  lease,  its  alleged  cancellation  or  renews!, 
the  amount  of  rent  in  arrear,  and  the  landlord's 
right  to  regain  possession."    Id.  f  661a. 

The  lease  In  question  was  made  shortly 
after  the  sale  of  the  property  to  Blackburn, 
and  the  two  judgments  against  Harvln  con- 
clude him  and  his  legal  representatives  from 
disputing  the  validity  of  such  lease  on  the 
ground  of  duress. 

Harvln  occupied  and  cultivated  the  place 
under  this  lease  for  three  years  at  an  annual 
rental  of  $300,  and  paid  without  objection 
the  rent  for  the  first  two  years. 

The  lease,  being  valid,  necessarily  operat- 
ed a  recognition  and  ratification  of  the  ti- 
tle which  the  lessor  had  previously  acquired 
from  the  lessee.  A  voluntary  execution  of 
an  obligation  is  equivalent  to  a  ratifica- 
tion. Rev.  Civ.  Code,  art.  2272  (2252).  In 
Landry  v.  Connely,  4  Rob.  127,  It  was  held 
that  under  this  article  an  obligation  null 
and  void  ab  initio  may  be  ratified  or  con- 
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firmed  expressly  or  tacitly,  verbally,  in  writ- 
ing, or  by  acts  manifesting  clearly  such  an 
intention,  or  even,  in  some  cases,  by  silence. 
In  that  case  a  lease,  with  full  knowledge 
of  the  origin  and  nature  of  the  lessor's  ti- 
tle, was  held  to  be  an  acquiescence  in  and 
ratification  of  a  Judgment  and  sale,  which 
divested  the  lessee  of  his  original  title.  In 
Johnson  v.  Dunbar,  -26  La.  Ann.  188,  the 
court  said: 

"Besides,  the  next  year  after  the  acquisition 
of  his  pretended  title  Johnson  rented  the  land 
in  controversy  from  the  administrator  of  the 
succession  of  Crouch,  thereby  in  effect  conceding 
his  want  of  title  ' and  acknowledging  that  of  his 
adversary." 

In  Jouet  v.  Mortimer,  29  La.  Ann.  212, 
the  court  expressed  the  opinion  that  a  mere 
offer  to  lease  property  sold  at  a  judicial 
sale  operated  a  recognition  and  ratification 
of  the  title. 

"Engagements  made  through  error,  violence, 
fraud  or  menace  are  not  absolutely  null,  but 
are  voidable  by  the  parties  who  have  contracted 
under  the  influence  of  such  error,  fraud,  vio- 
lence or  menace."   Bev.  Civ.  Code,  art.  1881. 

"No  contract  can  be  invalidated  on  an  allega- 
tion of  violence  or  threats,  if  it  has  been  approv- 
ed, either  expressly  after  the  violence  or  danger 
haa  ceased,  or  tacitly  by  suffering  the  time  limit 
to  elapse  without  causing  it  to  be  rescinded." 
Bev.  Civ.  Code,  art.  1855. 

As  the  subsequent  lease  operated  a  recog- 
nition and  acknowledgment  of  the  title  con- 
veyed by  the  sale,  it  cannot  be  considered  In 
any  other  light  than  an  express  approval 
of  that  contract.  The  word  "tacitly,"  as 
used  In  the  article,  means  silence  and  inac- 
tion. 

In  none  of  the  cases  cited  by  plaintiff's 
counsel  was  a  subsequent  lease  relied  on  as 
a  ratification  of  the  sale.  The  doctrine  that 
a  lessee  may  dispute  the  lessor's  title  after 
the  termination  of  the  lease  has  no  appli- 
cation to  the  issues  before  us. 

Conceding  that  plaintiff  has  the  right  to 
dispute  the  defendant's  title,  such  right  avails 
nothing,  unless  he  can  avoid  the  sale  in 
question  on  the  ground  of  duress.  Plain- 
tiff confirmed  his  adversary's  title  by  leas- 
ing from  him  and  by  holding  possession 
under  the  lease  for  nearly  three  years.  If 
the  lease  was  valid,  the  sale  was  ratified. 
The  validity  of  the  lease  is  a  thing  adjudged. 

All  the  testimony  in  the  case  as  to  du- 
ress is  immaterial.  We  may,  however,  say 
that  the  fact  of  duress,  at  the  time  of  the 
sale  and  of  the  lease,  rests  on  the  testi- 
mony of  the  original  plaintiff,  which  Is  con- 
tradicted by  a  number  of  witnesses.  Black- 
man  died  before  the  trial,  and  consequently 
his  version  of  the  transaction  was  never 
given  before  the  court. 

The  remaining  question  is  the  demand  to 
annul  the  sale  for  the  nonpayment  .of  the 
purchase  price.  The  sale  from  Blackman 
to  H^rvin  was  entirely  on  a  credit.  The 
price  of  $1,280  was  represented  by  six  notes, 


bearing  8  per  cent  interest  from  date,  and 
maturing  from  year  to  year.  It  was  stipu- 
lated In  the  act  that,  if  the  notes  were  not 
paid  punctually,  the  sale  should  be  null  and 
void.  The  last  note  for  $240  matured  on 
December  1,  1898.  It  was  not  paid  punctu- 
ally, and  Blackman  seems  to  have  declared 
hie  intention  to  consider  the  sale  as  null 
and  void.  Harvln  conceded  that  he  owed 
about  $300  for  balance  due  on  the  purchase 
price  of  the  property.  He  consulted  an  at- 
torney about  his  rights,  but  before  any  ac- 
tion was  taken  Harvln  visited  Blackman's 
house  and  had  an  extended  conference  with 
him.  The  result  was  a  reconveyance  of  the 
land  for  the  purported  consideration  of  $1,- 
200,  paid  in  cash.  In  fact,  no  money  was 
paid.  Thereafter  Harvln  leased  the  land  and 
paid  rents. 

The  testimony  of  Blackman's  widow  Is 
too  vague  and  uncertain  to  show  that  Har- 
vln owed  any  certain  amount  on  the  pur- 
chase price.  The  deed  shows  that  Harvln 
agreed  to  sell  the  land  for  $1,200,  and  that 
Blackman  agreed  to  pay  that  price.  Evi- 
dence received  without  objection  shows  that 
the  price  was  not  paid  There  is  no  suffi- 
cient evidence  to  show  that  the  act  was 
intended  as  a  datlon  en  palement  The  prop- 
erty was  worth  at  the  time  at  least  $2,500, 
and  It  Is  not  reasonable  to  suppose  that  Har- 
vln agreed  to  surrender  It  for  the  small  bal- 
ance due  on  the  price. 

"If  the  buyer  does  not  pay  the  price,  the  sell- 
er may  sue  for  the  dissolution  of  the  sale." 
Bev.  Civ.  Code,  art.  2501. 

"The  judge  may  grant  to  the  buyer  a  longer 
or  shorter  time,  according  to  circumstances,  pro- 
vided such  term  does  not  exceed  six  months." 
Bev.  Civ.  Code,  art.  2562. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  it  is  now 
ordered  that  this  cause  be  remanded,  with 
instructions  that  the  judge  below  grant  to 
the  defendants  a  reasonable  time,  not  ex- 
ceeding six  months,  within  which  to  pay  to 
the  plaintiffs  the  sum  of  $1,200,  with  legal 
Interest  thereon  from  the  9th  day  of  Jan- 
uary, 1899,  until  paid,  and  In  default  of 
such  payment  within  the  term  fixed  the  Judge 
below  Is  further  instructed  to  render  Judg- 
ment canceling  the  sale  of  lands  from  Marl- 
on Harvln  to  Theophllus  Blackman,  of  date 
January  9,  1899,  and  duly  recorded  on  Jan- 
uary 10,  1899,  In  the  recorder's  office  of 
the  parish  of  Bed  Biver;  and  it  is  further 
ordered  that  all  other  demands  of  the  re- 
spective parties  be  reserved  for  future  ad- 
judication, and  that  defendants  pay  costs 
In  the  lower  court,  and  that  plaintiffs  pay 
costs  of  appeal. 

PBOVOSTY,  J.,  concurs  in  the  decree,  but 
holds  that  the  question  of  title  cannot  be 
litigated  between  a  lessor  and  his  lessee, 
and  that  consequently  a  Judgment  in  such 
a  litigation  cannot  be  res  judicata  on  the 
question  of  title. 
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(121  La.) 
No.  16,916. 

WILLIAMS  v.  LOUISIANA  RY.  &  NAVI- 
GATION CO. 
(Supreme  Court  of  Louisiana.    April  27,  1906. 
Rehearing  Denied  May  25,  1908.) 

X.  Carriers— Ejection  of  Intruders  —  Lia- 
bilities. 

The  forcible  ejection  by  a  conductor  of  even 
a  trespasser  from  a  rapidly  moving  train  is  a 
tort,  and  the  railroad  company  is  responsible  for 
the  resulting  injury. 

2.  Appeal  and  Error— Review— Evidence. 

When  a  case  hinges  on  the  credibility  of 
witnesses,  the  judgment  will  not  be  disturbed, 
unless  clearly  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3901-3906.] 

Monroe,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  George  Wear,  Judge. 

Action  by  Lu  James  Williams  against  the 
Louisiana  Railway  &  Navigation  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Wise,  Randolph  &  Rendall  and  Orin  Medl- 
cus  Grisbam,  for  appellant  Gamble  &  O'Con- 
nell,  for  appellee. 

LAND,  J.  This  is  a  suit  for  damages  for 
personal  Injuries.  It  involves  only  ques- 
tions of  fact  There  was  judgment  below  In 
favor  of  the  plaintiff  for  $1,000.  Defendant 
has  appealed. 

Plaintiff  and  another  young  negro  man 
one  night  boarded  defendant's  local  passen- 
ger train  near  Alonzo  Station,  six  miles  from 
Wlnnfield.  They  got  on  the  rear  platform 
of  the  last  coach,  reserved  for  white  people, 
and  there  remained  sitting  on  the  steps  un- 
til the  train  was  near  Wlnnfield.  The  con- 
ductor, lantern  in  hand,  passed  through  the 
coach  and  out  upon  the  platform.   The  two 


negroes  were  either  ejected  or  voluntarily 
jumped  from  the  train,  moving  at  the  rate 
of  some  twenty  miles  an  hour.  The  con- 
doctor's  testimony  is  to  the  effect  that  be 
saw  plaintiff  hanging  with  one  hand  from 
the  platform,  and,  that  on  the  third  de- 
mand for  his  fare,  the  plaintiff  jumped  off. 
Plaintiff's  testimony  is,  In  substance,  that 
the  conductor  made  no  demand  for  fare,  but 
kicked  him  on  the  leg,  thereby  knocking  him 
off  the  train.  Two  white  men,  sitting  on  the 
rear  seat  of  the  same  coach,  saw  the  con- 
ductor pass  out  to  the  platform,  and  then 
heard  a  yell,  and  one  of  them  saw,  through 
the  window,  a  man  falling  face  downward. 
The  conductor  came  back,  appearing  some- 
what excited,  and  was  asked:  "Did  you  kick 
him  off?"  He  replied:  "No,  he  jumped  off." 
The  two  white  witnesses  heard  no  demand 
for  fare,  and  one  of  them  testified  that  the 
yell  was  accompanied  by  a  noise  "like  some 
one  kicking  a  dog." 

No  useful  purpose  would  be  subserved  by 
reviewing  the  evidence  in  detail.  The  ques- 
tion was  one  of  credibility,  and  we  are  not 
prepared  to  say  that  the  finding  of  the  trial 
judge  was  clearly  erroneous.  Moret  v.  X. 
O.  Rys.  Co.,  112  La.  863,  36  South.  759. 

We  consider  the  question  whether  or  not 
the  plaintiff  intended  to  steal  a  ride  to  be 
immaterial.  If  plaintiff,  though  a  trespass- 
er, was  forcibly  ejected  by  the  conductor  of 
the  moving  train,  the  defendant  is  responsible 
for  the  resulting  injury.  Jackson,  Tutor, 
v.  Railroad  Company,  52  La.  Ann.  1706,  2$ 
South.  241. 

Plaintiff  sued  for  $2,500,  and  was  allowed 
$1,000,  as  damages.  He  was  painfully  in- 
jured about  his  face  and  head.  The  award 
is  not  assailed  in  this  court  as  excessive. 

Judgment  affirmed. 

MONROE,  J,  dissents. 
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MULLINS  t.  ILLINOIS  CENT.  R.  CO.  (No. 
18,331.) 

(Supreme  Court  of  Mississippi.   June  8,  1908.) 

1.  Carriers  —  Ejection  of  Passengers  — 
Grounds—  Nonpayment  of  Fare. 

A  passenger  boarded  a  train,  intending  not 
to  pay  the  fare.  When  called  on  for  a  ticket 
he  stated  that  he  had  no  ticket  or  money.  He 
was  told  that  he  would  have  to  pay  his  tare  or 
get  off.  The  conductor  stopped  the  train  at  a 
town  and  ejected  him.  There  was  no  pretense 
of  rudeness.  When  the  train  was  nearly  at  a 
stop,  a  stranger  offered  to  pay  the  fare,  but 
the  conductor  refused  to  accept  it  The  passen- 
ger, after  being  ejected,  stopped  with  a  relative 
and  suffered  no  trouble  or  inconvenience.  Held, 
that  he  was  not  entitled  to  recover  for  his  ejec- 
tion from  the  train. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  9,  Carriers,  51  1416,  1437.] 

2.  Same. 

On  the  refusal  of  payment  of  fare  by  a 
passenger,  and  on  the  stopping  of  the  train  to 
e^ect  him  on  that  ground,  any  contract,  or  any 
right  to  contract,  for  passage  on  such  train,  was 
forfeited. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  5  1416.] 

Appeal  from  Circuit  Court,  Copiah  Coun- 
ty; R.  L.  Bulla rd,  Judge. 

Action  by  Dewitt  Mullins,  by  next  friend, 
against  the  Illinois  Central  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

W.  R.  Harper,  for  appellant.  Mayes  & 
Longstreet,  for  appellee. 

CALHOON,  J.  The  appellant  Is  a  crippled 
boy,  who  got  on  the  train  with  his  suit  case 
and  no  money  to  go  from  Brookhaven  to  his 
borne  at  Hazlehurst,  a  few  stations  away. 
When  called  on  for  his  fare  he  answered  that 
be  had  no  ticket  nor  money  to  pay  his  fare, 
and  was  told  he  would  bave  to  pay  his  fare 
or  get  off.  Accordingly  the-  conductor,  with 
proper  consideration  for  the  boy,  took  him  as 
far  as  the  little  town  of  Wesson,  which  town 
was  not  a  stopping  place  for  that  train.  The 
conductor  and  the  boy  went  to  the  front 
door  of  the  coach,  and  the  flagman  was  there 
to  assist  him  in  getting  off.  There  was  no 
pretense  of  rudeness  on  the  part  of  the  rail- 
road operatives.  When  the  train  was  nearly 
at  a  stop  a  gentlemen  passenger,  out  of  benev- 
olence, offered  to  pay  the  fare  of  the  boy  to 
Hazlehurst  at  which  point  be  was  destined 
to  get  off.  The  conductor  told  the  gentleman 
that  It  was  too  late  to  pay  after  he  had 
brought  the  train  to  a  stop,  and  so  he  put  the 
boy  off. 

At  Wesson  the  boy  stopped  at  the  house  of 
his  uncle  and  had  no  trouble  or  inconveni- 
ence. In  short,  no  damage  whatever  was 
shown.  Wesson  was  within  a  few  miles  of 
his  home,  and  there  was  a  very  short,  and  no 
doubt  pleasant,  delay  In  getting  to  his  home. 
He  had  boarded  the  train  with  design  not  to 
pay  fare.  The  very  great  weight  of  author- 
ity is  against  recovery  in  such  a  case  as  this, 
and  we  think  the  conclusion  of  the  court  be- 
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low  was  a  wise  one.  If  a  different  rule  was 
established,  the  operation  of  railroad  trains, 
so  essential  to  the  welfare  and  convenience  of 
the  people,  could  be  made  a  mere  plaything 
of  recalcitrant  or  mischievous  passengers. 
On  the  declension  of  payment  of  fare  and  the 
stopping  of  the  train,  any  contract,  or  any 
right  to  a  contract,  for  that  passage,  was  for- 
feited. 

This  we  regard  as  the  true  rule,  and  the 
case  is  affirmed. 


MAGEE  v.  STATE.    (No.  13,240.) 

(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Witnesses—  Privilege— Privilege  or  Accus- 
ed—Demonstrative  Evidence. 

That  accused  was  compelled  to  put  his  foot 
in  a  track  found  near  the  place  where  the  crime 
was  alleged  to  have  been  committed,  to  iden- 
tify him,  was  not  objectionable  as  compelling 
him  to  be  a  witness  against  himself  in  violation 
of  the  fifth  amendment  to  the  federal  Constitu- 
tion, or  as  compelling  him  to  give  evidence 
against  himself  in  violation  of  Const  Miss. 
1890,  S  26. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  8  1045;  vol.  14,  Criminal 
Law,  8  874.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; M.  H.  Wilkinson,  Judge. 

Willie  Magee  was  convicted  of  assault  and 
battery  with  intent  to  kill  and  murder,  and 
he  appeals.  Affirmed. 

Martin  &  Frierson,  for  appellant.  R.  V. 
Fletcher,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  The  defendant  in  this 
case  was  compelled  to  put  bis  foot  in  a  track 
found  near  the  place  where  the  crime  is  al- 
leged to  have  been  committed,  for  the  pur- 
pose of  identifying  him,  and  this  is  the  sole 
question  having  any  merit  In  the  cause.  This 
precise  question  has  never  yet  been  adjudicat- 
ed by  this  court  Amendment  5  to  the  Con- 
stitution of  the  United  States  provides  as 
follows  on  this  point:  "Nor  shall  a  defend- 
ant be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself."  Section  26  of  the 
Constitution  of  1890  of  Mississippi  provides 
that  "a  defendant  shall  not  be  compelled  to 
give  evidence  against  himself."  The  case  of 
Jordan  v.  State,  32  Miss.  382,  was  not  a 
decision  on  this  precise  point.  That  case 
held  that  this  provision  excluded  confessions 
extorted  by  violence.  That  is  a  very  dif- 
ferent proposition. 

Learned  counsel  for  the  appellant  cite  a 
few  cases  from  Georgia,  Tennessee,  and 
North  Carolina  in  support  of  his  view, 
amongst  others  the  case  of.  State  v.  Jacobs, 
50  N.  C.  259,  decided  in  1858;  but  that  case 
was  practically  overruled  in  State  v.  Graham, 
74  N.  C.  646,  21  Am.  Rep.  493,  decided  in 
1876,  where  the  court  said:  "The  object  of  all 
evidence  Is  to  elicit  the  truth.  Confessions 
which  are  not  voluntary,  but  are  made  ei- 
ther under  the  fear  of  punishment  If  they 
are  not  made  or  in  the  hope  of  escaping  pun- 
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isbment  If  they  are  made,  are  not  received 
as  evidence,  because  experience  shows  that 
they  are  liable  to  be  Influenced  by  those  mo- 
tives, and  cannot  be  relied  on  as  guides  to 
the  truth.  But  this  objection  will  not  ap- 
ply to  evidence  of  the  sort  before  us.  No 
fears  or  hopes  of  the  prisoner  could  produce 
the  resemblance  of  his  track  to  that  found  in 
the  cornfield.  This  resemblance  was  a  fact 
calculated  to  aid  the  Jury  and  fit  for  their 
consideration.  Evidence  of  this  sort  is  call- 
ed by  the  civilians  "real  evidence,'  is  always 
admissible,  and  Is  of  greater  or  less  value  ac- 
cording to  the  circumstances.  In  Best  on 
Evidence,  $  183,  the  following  Instances  of 
Its  value  are  given:  'In  a  case  of  burglary, 
where  the  thief  gained  admittance  into  the 
house  by  opening  the  window  with  a  pen- 
knife, which  was  broken  in  the  attempt  and 
a  part  of  the  blade  left  sticking  in  the  win- 
dow frame,  a  broken  knife,  the  fragment  of 
which  corresponded  with  that  in  the  frame, 
was  found  in  the  pocket  of  the  prisoner. 
So,  where  a  man  was  found  killed  by  a  pis- 
tol, the  wadding  in  the  wound  consisted  of 
a  part  of  a  printed  paper,  the  corresponding 
part  of  which  was  found  In  the  pocket  of  the 
prisoner.  In  another  case  of  murder,  a  patch 
on  one  knee  of  the  prisoner's  breeches  cor- 
responded with  an  impression  found  on  the 
soil  close  to  the  place  where  the  murdered 
body  lay.  In  a  case  of  robbery,  the  prosecutor, 
when  attacked,  struck  the  robber  on  the  face 
with  a  key;  a  mark  of  a  key  with  correspond- 
ing wards  was  visible  on  the  face  of  the 
prisoner,'  etc.  Similar  instances  might  be 
cited  indefinitely.  The  exception,  however, 
is  that  the  officer  made  the  prisoner  put  his 
foot  In  the  track  in  order  to  test  the  re- 
semblance. It  has  been  seen  that  this  could 
not  alter  the  fact  of  the  resemblance,  which 
is  the  only  matter  that  would  have  weight  as 
evidence.  It  has  been  often  held  that  if  a 
person  under  duress  confesses  to  having  stol- 
en goods  and  deposited  them  in  a  certain  place, 
although  his  confession  of  the  theft  will  be  re- 
jected, yet  evidence  that  he  stated  where  the 
goods  were  will  be  received,  provided  the  goods 
were  found  at  the  place  described.  Reg.  v. 
Gould,  9  O.  &  P.  384;  Duffy  v.  People,  26  N. 
Y.  588;  White  v.  State,  8  Helsk.  (Tenn.)  338; 
Selvldge  v.  State,  30  Tex.  80.  The  fact  of 
the  goods  being  found  in  the  place  described 
proves  that  he  knew  they  were  there,  and 
this  knowledge  is  a  fact  bearing  on  the  ques- 
tion of  his  guilt,  to  which  the  Jury  Is  en- 
titled. An  officer  who  arrests  a  prisoner  has 
a  right  to  take  any  property  which  he  has 
about  him  which  is  connected  with  the  crime 
charged,  or  which  may  be  required  as  evi- 
dence. Roscoe's  Cr.  Ev.  211 ;  Reg.  v.  O'Don- 
nell,  7  C.  &  P.  (32  E.  O.  L.  R.)  138;  Reg.  v. 
Kinsey,  Id.  447;  Reg.  v.  Burgess,  Id.  488; 
Reg.  v.  Rooney,  Id.  515.  If  an  officer  who  ar- 
rests one  charged  with  an  offense  had  no 
right  to  make  the  prisoner  show  the  contents 
of  his  pocket,  how  could  the  broken  knife,  or 
the  fragment  of  paper  corresponding  with  the 


wadding,  have  been  found?  If,  when  a  pris- 
oner is  arrested  for  passing  counterfeit  mon- 
ey, the  contents  of  his  pockets  are  sacred 
from  search,  how  can  It  ever  appear  whether 
or  not  he  has  on  his  person  a  large  number 
of  similar  bills,  which,  if  proved,  is  certainly 
evidence  of  the  scienter?  If  an  officer  sees  a 
pistol  projecting  from  the  pocket  of  a  pris- 
oner arrested  for  a  fresh  murder,  may  he  not 
take  out  the  pistol  against  the  prisoner's 
consent,  to  see  whether  it  appears  to  have 
been  recently  discharged?  Suppose  it  be  a 
question  as  to  the  Identity  of  the  prisoner, 
whether  a  person  whom  a  witness  says  be 
saw  commit  a  murder,  and  the  prisoner  ap- 
pears in  court  with  a  veil  or  mask  over  his 
face;  may  not  the  court  order  its  removal, 
in  order  that  the  witness  may  say  whether 
or  not  he  was  the  person  whom  he  saw  com- 
mit the  crime?" 

Mr.  WIgmore  announces  what  we  prefer  as 
the  correct  ruling  in  sections  2265  and  2266 
of  the  third  volume  of  his  work  on  Evidence, 
including  the  notes  to  both  said  sections.  In 
sections  2265  and  2288  he  states  the  principle 
thus: 

"Sec  2265.  Bodily  Exhibition. — If  an  ac- 
cused person  were  to  refuse  to  be  removed 
from  the  jail  to  the  courtroom  for  trial, 
claiming  that  he  was  privileged  not  to  ex- 
pose his  features  to  the  witnesses  for  Identifi- 
cation, it  is  not  difficult  to  conceive  the  Ju- 
dicial reception  which  would  be  given  to 
such  a  claim.  And  yet  no  less  a  claim  Is  the 
logical  consequence  of  the  argument  that  has 
been  frequently  offered  and  occasionally  sanc- 
tioned in  applying  the  privilege  to  proof  of 
the  bodily  features  of  the  accused.  The  lim- 
it of  the  privilege  Is  a  plain  one.  From  the 
general  principle  (ante,  8  2263)  it  results  that 
an  Inspection  of  the  bodily  features  by  the 
tribunal  or  by  witnesses  cannot  violate  the 
privilege,  because  it  does  not  call  upon  the 
accused  as  a  witness;  1.  e.,  upon  his  testi- 
monial responsibility.  That  he  may  In  such 
cases  be  required  sometimes  to  exercise  mus- 
cular action — as  when  he  is  required  to  take 
off  his  shoes  or  roll  up  his  sleeve — is  imma- 
terial, unless  all  bodily  action  were  synony- 
mous with  testimonial  utterance;  for,  as  al- 
ready observed  (ante,  $  2263),  not  compulsion 
'alone  Is  the  component  idea  of  the  privilege, 
but  testimonial  compulsion.  What  Is  ob- 
tained from  the  accused  by  such  action  Is  not 
testimony  about  his  body,  but  his  body  itself. 
Unless  some  attempt  is  made  to  secure  a 
communication,  written  or  oral,  upon  which 
reliance  is  to  be  placed  as  involving  his  con- 
sciousness of  the  facts  and  the  operations  of 
his  mind  in  expressing  it,  the  demand  made 
upon  him  is  not  a  testimonial  one.  Both 
principle  and  practical  good  sense  forbid  any 
larger  interpretation  of  the  privilege  in  this 
application;  and  healthy  Judicial  opinion  has 
frequently  pointed  this  out  with  force.  Of 
the  cases  which  thus  fall  within  the  privilege, 
those  of  requiring  an  utterance  of  voice  for 
identification,  or  an  Inscription  of  handwrit- 
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iug  to  be  used,  or  of  pointing  out  of  places 
or  articles  (the  act  of  pointing  out  being  of- 
fered as  an  admission),  are  perhaps  safely 
within  the  line  of  protection.  The  use  of 
the  accused's  utterances  for  forming  a  wit- 
ness' opinion  as  to  sanity  is  a  dubitable  case 
only  when  compulsion  has  been  resorted  to. 
The  remaining  instances  are  for  the  most 
part  clearly  without  the  privilege,  although 
courts  vary  much  in  tbe  strictness  of  their  in- 
terpretation. It  is  not  always  noted  that  the 
compulsion,  to  come  within  the  present  prin- 
ciple, must  be  by  process  of  law,  or  its 
equivalent,  for  the  purpose  of  obtaining  tes- 
timony— a  distinction  to  be  further  examined 
(post,  8  2266).  The  tendency  to-day,  almost 
everywhere,  is  against  the  loose  extension  of 
the  privilege,  by  way  of  Just  reaction  against 
an  inclination  at  one  time  exhibited  to  the 
contrary.  That  the  doubt  la  entirely  one  of 
the  present  generation  shows  how  alien  it  Is 
to  the  orthodox  spirit  of  the  privilege.  It 
will  one  day  be  incredible  that  judges  could 
have  descended  as  far  as  they  sometimes 
have  here  gone  on  the  road  to  logical  absurd- 
ity. 

"See  2266.  Confessions  and  the  Self-Crim- 
ination Privilege,  Distinguished.— The  rule 
excluding  untrustworthy  confessions  and  the 
rule  giving  a  privilege  against  compulsory 
testimonial  self -crimination  are  sometimes 
not  kept  plainly  apart,  and  naturally  enough, 
for  not  only  have  they  the  common  feature 
of  an  acknowledgment  of  guilty  facts,  but 
also,  by  the  test  frequently  employed  (ante, 
5  826),  the  test  of  voluntariness  for  confes- 
sions becomes  almost  Identical  with  the  idea 
of  compulsion  as  forbidden  by  the  privilege. 
Judicial  expressions  which  blend  the  two 
into  one  principle  might  therefore  sometimes 
be  expected.  But  this  confusion  is  radically 
erroneous,  both  In  history,  principle,  and 
practice.  That  the  history  of  the  two  prin- 
ciples is  wide  apart,  differing  by  100  years 
in  origin,  and  derived  through  separate  lines 
of  precedents,  appears  sufficiently  from  a 
survey  of  the  two  histories  as  already  set 
forth  (ante,  §§  818,  2250).  If  the  privilege 
fully  established  by  1680  had  sufficed  for 
both  classes  of  cases,  there  would  have  been 
no  need  in  1780  for  creating  the  distinct  rule 
about  confessions.  So  far  as  concerns  prin- 
ciple, the  two  doctrines  have  not  the  same 
boundaries;  1.  e.,  the  privilege  covers  only 
statements  made  in  court  under  process  as 
a  witness,  and  the  confession  rule  covers  state- 
ments made  out  of  court,  but  may  also,  over- 
hipping,  cover  statements  made  in  court 
Finally,  In  regard  to  practical  effects,  the 
conceded  differences  become  material:  (a) 
The  confession  rule  is  broader,  because  It 
may  exclude  statements  which  are  obtained 
without  compulsion,  (b)  Where  the  privi- 
lege is  waived  or  not  claimed,  the  confession 
rule  may  still  operate  to  exclude,  (o)  Where 
the  privilege  is  nullified  by  statute  (as  it 
may  be  in  England,  and  has  been  by  the 
English  bankruptcy  act),  the  confession  rule 


may  still  operate,  (d)  Where  the  testimony, 
though  given  under  oath,  does  not  violate 
the  confession  rule,  it  may  still  Involve 
a  violation  of  the  privilege,  (e)  The  privi- 
lege applies  to  witnesses  as  such,  In  civil 
and  in  criminal  cases;  but  the  confession 
rule  is  concerned  only  with  party  defend- 
ants in  criminal  cases,  (f)  A  party  defend- 
ant Is  protected  by  the  confession  rule 
against  the  use  of  his  own  statements  only: 
but  the  privilege  is  applicable  also  to  wit- 
nesses during  his  trial,  and  It  is  by  some 
maintained  that  be  may  object  to  the  use 
against  him  of  testimony  extracted  by  a 
violation  of  the  witness'  privilege.  No  doubt 
other  situations  may  be  conceived  in  which 
the  two  principles  operate  with  entire  in- 
dependence. Nothing  but  subversion  of  prin- 
ciple and  confusion  of  practical  rules  can  re- 
sult from  an  attempt  to  predicate  an  analo- 
gy and  relationship.  The  sole  relationship 
is  found  in  the  general  spirit  of  protection 
and  caution  which  our  legal  system  shows 
towards  an  accused.  But  this  spirit  is 
equally  responsible  for  the  rule  about  rea- 
sonable doubt,  the  rule  about  corpus  delicti, 
the  rule  about  lists  of  witnesses,  and  several 
others  peculiar  to  criminal  cases;  and  there 
is  no  more  reason  for  linking  the  privilege 
with  the  one  than  with  the  others.  There 
Is,  Indeed,  less  reason,  since  the  privilege 
Is  Intended  as  well  for  witnesses  as  for 
parties  defendant" 

In  the  case  of  U.  8.  v.  Gross,  20  D.  C  at 
page  882,  in  which  the  court  admitted  meas- 
urements of  the  defendant  made  in  the  mar- 
shal's office,  the  court,  amongst  other  things, 
said:  "It  could  not  be  contended  that  the 
knowledge  of  the  size  or  height  of  a  man 
acquired  in  any  other  way — for  instance, 
by  a  tailor— could  not  be  used  when  at  the 
time  it  was  taken  for  the  purpose  of  being 
used  as  testimony;  and  it  seems  to  us  that 
a  record  taken  as  this  was,  for  a  lawful  pur- 
pose and  under  the  rules  of  the  office,  might 
be  made  use  of  afterwards.  It  does  not  seem 
to  us  that  it  la  compelling  the  defendant  to 
give  evidence  against  himself,  although 
some  cases  that  have  been  cited  to  us  go 
very  far  in  that  direction,  it  was  held  In 
another  case  that  where  the  officer  com- 
pelled the  defendant  to  put  his  foot  in  cer- 
tain tracks  that  were  discovered,  in  order 
to  Identify  him,  that  was  wrong,  as  It  was 
compelling  him  to  give  evidence  against  him- 
self, and  evidence  of  that  kind,  so  secured, 
could  not  be  used.  We  think  that  is  going 
very  far.  It  is  rather  too  fine.  What  would 
be  the  consequence  if  such  evidence  should 
be  entirely  excluded?  You  could  not  compel 
a  person  after  his  arrest  to  empty  his  pock- 
ets and  disclose  a  weapon,  when  the  most 
vital  evidence  on  the  part  of  the  government 
in  a  homicide  case,  is  the  possession  of  the 
deadly  weapon.  Could  you  not  compel  him 
to  open  his  pocketbook  and  exhibit  papers 
that  might  be  conclusive  In  the  case  of  for- 
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gery,  or  anything  of  that  sort?  We  think 
that  officers  having  a  prisoner  in  custody 
have  a  right  to  acquire  information  about 
him,  even  by  force,  and  that,  for  example, 
when  his  photograph  is  taken,  or  his  meas- 
urement taken,  it  is  simply  the  act  of  the 
officers,  and  is  not  compelling  him  to  give 
evidence  against  himself."  This  case  was 
decided  in  1892. 

In  note  3  to  section  2265,  to  be  found  on 
pages  3130  and  3131  of  Wlgmore  on  Evidence 
(third  volume),  is  to  be  found  a  very  com- 
plete list  of  the  authorities  pro  and  con  on 
this  subject.  We  refer  to  Just  a  few  of  them. 
In  California,  In  1888,  in  People  v.  Golden- 
son,  76  Cal.  347,  19  Pac.  161,  it  was  held 
proper  to  compel  a  defendant  to  stand  up 
before  the  jury  for  identification.  And  a 
defendant  was  held  properly  compellable  to 
stand  up  for  identification  as  to  size  In  Peo- 
ple v.  Oliveria,  127  Cal.  376,  59  Pac.  772. 
To  the  same  effect  is  State  v.  Reasby,  100 
Iowa,  231,  69  N.  W.  451,  and  State  v..  Prud- 
homme,  decided  In  1873,  25  La.  Ann.  522. 
In  State  v.  Tettaton,  decided  in  1900, 159  Mo. 
354,  60  S.  W.  743,  testimony  of  physicians 
to  the  condition  of  a  wound  on  defendant's 
head,  shaved  by  compulsion,  was  held  ad- 
missible. In  People  v.  Gardner,  144  N.  Y. 
119,  38  N.  E.  1003,  28  L.  R.  A.  699,  43  Am. 
St  Rep.  741,  decided  in  1894,  defendant  was 
held  compellable  to  stand  up  in  court  for 
identification.  The  same  principle  is  an- 
nounced in  People  v.  Van  Wormer,  175  N.  Y. 
188,  67  N.  E.  299,  decided  in  1903,  where  it 
was  held  that  taking  the  defendants'  shoes 
from  them  and  placing  the  shoes  In  foot- 
marks, was  proper.  See,  also,  Llpes  v.  State, 
15  Lea  (Tenu.)  125,  54  Am.  Rep.  402,  decided 
In  1885.  The  same  principle  Is  announced 
in  Benson  v.  State  (Tex.  Cr.  App.)  69  S.  W. 
165,  decided  in  1902.  And  the  same  principle 
Is  again  announced  in  Thornton  v.  State, 
117  Wis.  338,  93  N.  W.  1107,  98  Am.  St 
Rep.  924,  decided  in  1903.  The  distinction 
between  the  rule  excluding  confessions  ob- 
tained by  force  and  the  exclusion  of  mere  bod- 
ily exhibitions  of  the  defendant  under  com- 
pulsion, for  the  purpose  of  Identification,  is 
very  clearly  pointed  out  by  Wlgmore  In  the 
section  above  quoted — section  2266  of  volume 
3  of  his  work.  Whatever  may  have  been  the 
holding  In  some  earlier  cases,  we  are  thor- 
oughly satisfied  that  the  true  view  is  that 
set  out  In  volume  3,  §  2265  of  Wlgmore  on 
Evidence. 

There  has  been  great  confusion  in  some 
courts  on  this  subject;  but  we  do  not  see 
how  it  is  possible,  logically,  to  sustain  an 
objection  to  compelling  the  defendant  simply 
to  put  his  foot  In  a  track  for  the  purpose  of 
identification  on  the  ground  that  he  was 
privileged  by  the  constitutional  provisions 
referred  to  against  being  compelled  to  testi- 
fy or  to  give  evidence  against  himself.  He 
is  not,  In  such  cases,  giving  evidence.  He 
is  not  testifying  as  a  witness.   He  Is  not  de- 


livering any  testimonial  utterance.  The  case 
of  Hawkins  v.  State,  29  Fla.  554,  10  South., 
at  page  822,  is  not  at  all  in  point  The  Su- 
preme Court  of  Florida  construed  a  statute 
of  that  state  (section  29,  p.  519,  McClel.  Dig.), 
permitting  the  party  accused  to  make  a 
statement  under  oath,  as  not  subjecting  the 
party  to  the  position  and  responsibility  of 
a  witness.  We  have  held  the  contrary  here 
under  our  statute  permitting  a  defendant 
to  testify  In  his  own  behalf.  Besides,  the 
principal  proposition  there,  permitting  the 
defendant  at  the  request  of  a  Juror,  to  write 
the  set  of  figures  that  constituted  the  gist 
of  the  alleged  forgery,  and  then  permitting 
these  figures  to  be  used  by  the  Jury  in  com- 
parison with  the  forged  instrument  is  a 
somewhat  different  proposition  anyway. 
The  judgment  is  affirmed. 


DISTRICT  GRAND  LODGE  U.  O.  O.  P.  v. 
LEONARD  et  al.    (No.  134241.) 

(Supreme  Court  of  Mississippi.    May  18,  1008.) 

Equity— Pleading— Cboss-Bill. 

A  cross-bill,  which  is  in  fact  an  original  bill 
and  introduces  no  new  matter  material  in  de- 
fending the  original  bill  filed  in  the  cause,  is 
demurrable  under  Code  1906,  §  587. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  {  469.] 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty; J.  S.  Hicks,  Chancellor. 

Bill  by  the  District  Grand  Lodge  of  the 
Grand  United  Order  of  Odd  Fellows  in  Amer- 
ica against  Stephney  G.  Leonard  and  others. 
From  a  decree  overruling  a  demurrer  to  the 
cross-bill,  complainant  appeals.  Reversed. 

The  appellant  filed  a  bill  in  chancery,  alleg- 
ing that  under  the  constitution  of  the  Grand 
United  Order  of  Odd  Fellows  In  America  cer- 
tain powers  are  vested  in  the  District  Grand 
Lodge,  and  certain  officers  of  the  District 
Grand  Lodge  constitute  an  executive  commit- 
tee, and  that  one  of  the  duties  of  the  execu- 
tive committee  is  to  fix  a  time  and  place  for 
the  convention  of  the  District  Grand  Lodge, 
and  that  It  is  the  duty  of  the  District  Grand 
Master,  who  Is  the  chief  officer  of  the  Dis- 
trict Grand  Lodge,  to  see  to  the  execution  of 
all  lawful  orders  and  regulations;  that  said 
executive  committee  had  met  and  determined 
that  the  next  annual  convention  should  be 
held  at  Mt  Heroden  Baptist  Church,  In  Vlcks- 
burg,  Miss.;  that  appellees,  Individual  mem- 
bers of  the  subordinate  lodges  located  in  the 
city  of  Vicksburg,  disregarding  such  order, 
had  defiantly  attempted  to  control  the  meeting 
of  the  convention  and  have  it  held  at  Bethel 
Church,  in  the  city  of  Vicksburg,  and  in  pur- 
suance of  their  purpose  had  issued  pro- 
grams and  had  published  a  notice  to  this 
effect  in  a  certain  paper,  and  by  giving  out 
such  information  to  the  members  of  the  lodges 
in  attendance  as  delegates,  had  thereby  ex- 
ceeded the  authority  vested  in  them  and  bad 
defied  the  rules  of  the  order;  their  purpose 
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being  to  organize  an  opposition  meeting  to  be 
held  at  said  Bethel  Church,  and  thus  attempt 
to  gain  control  of  the  lodge  and  of  the  funds 
coming  into  the  hands  of  its  officers.  The  bill 
further  alleges  that  great  confusion  would 
thereby  arise  in  the  collection  of  dues  for 
death  benefits  and  issuance  of  insurance  pol- 
icies. The  prayer  of  the  bill  was  for  an  in- 
junction to  restrain  appellees  from  holding 
this  rebellious  meeting  and  from  soliciting 
delegates  to  the  Grand  Lodge  to  attend  the 
opposition  meeting.  The  chancellor  granted 
the  injunction  prayed  for.  Appellees  then 
answered,  denying  the  fact  that  any  special 
building  in  the  city  of  Vlckeburg  had  been 
designated  as  the  meeting  place  for  said 
Grand  Lodge,  and  that  therefore  they  had 
the  right  to  endeavor  to  induce  members  to 
meet  in  Bethel  Church,  and  claim  that,  the 
Grand  Master  being  absent  from  the  state  at 
the  time,  the  Deputy  Grand  Master,  who  was 
the  next  ranking  officer,  had  acquiesced  in 
their  plans.  They  then  attempted  to  make 
their  answer  a  cross-bill  by  charging  that  the 
District  Grand  Master  and  Grand  Secretary 
and  Treasurer  had  abused  certain  official  pow- 
ers and  defrauded  the  members  of  the  organ- 
ization of  funds  of  the  order.  To  this  cross- 
bill a  demurrer  was  filed  by  the  District  Grand 
Lodge  on  the  ground  that  it  set  up  new  mat- 
ter and  sought  to  bring  in  new  parties  to  the 
suit,  and  that  appellees  were  not  entitled  to 
decree  against  these  defendants,  and  not  enti- 
tled to  any  of  the  relief  prayed  The  District 
Grand  Master  and  Grand  Secretary  and 
Treasurer  then  filed  a  separate  demurrer  bas- 
ed upon  similar  grounds.  The  court  sustained 
their  demurrer  and  dismissed  the  cross-bill  as 
to  them,  but  overruled  the  demurrer  of  the 
District  Grand  Lodge  and  granted  an  appeal. 

Catcbings  &  Catchings,  Jas.  D.  Thames,  and 
W.  E.  Mollison,  for  appellant  Hudson  &  Pox, 
for  appellees. 

MAYES,  J.  Under  section  587,  Code  1906, 
the  demurrer  to  the  cross-bill  should  have 
been  sustained  as  to  all  the  defendants  there- 
to. The  so-called  cross-bill  is  in  fact  an  orig- 
inal bill,  and  Introduces  no  new  matter  ma- 
terial in  defending  the  original  bill  filed  in 
the  cause. 

The  decree  overruling  the  demurrer  as  to 
the  District  Grand  Lodge  is  reversed,  demur- 
rer sustained,  cross-bill  dismissed,  and  cause 
remanded. 


FOSTER  et  al.  v.  HICKS.    (No.  13,043.) 

(Supreme  Court  of  Mississippi.    May  18,  1008. 
Suggestion  of  Error  Overruled  May  28, 
1908.) 

1.  Death  —  Pbockeds  —  Ownership— Judg- 
ment. 

Where  a  suit  was  brought  by  a  widow  and 
her  children  for  the  wrongful  death  of  the  hus- 
band and  father,  a  judgment  for  the  damages 
awarded  was  properly  entered  in  favor  of  all 
the  plaintiffs  under  Code  1900,  S  721,  declaring 


that  all  damages  recovered  for  the  injury  and 
death  of  a  married  man  shall  be  equally  dis- 
tributed to  his  wife  and  children,  if  he  leaves 
a  wife  and  children  surviving  him. 

TEd.  Note.— For  cases  in  point.  Bee  Cent  Dig. 
vol.  15,  Death,  §§  132-140,  152.] 

2.  Same  —  Parties  —  Recoveby— Participa- 
tion. 

Under  Code  1906,  §  721,  providing  that,  in 
an  action  for  the  death  of  a  married  man  leav- 
ing a  wife  and  children  surviving  him,  the  dam- 
ages recoverable  shall  be  distributed  to  the  wife 
and  children,  it  was  not  necessary  for  the  wid- 
ow to  join  her  children  in  a  suit  for  the  hus- 
band's wrongful  death;  but,  whether  she  did 
so  or  not,  she  could  not  exclude  them  from  par- 
ticipating in  the  damages  recovered,  either  by 
procuring  the  entry  of  judgment  in  favor  of  her- 
self alone  or  otherwise. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  §§  58,  132-140,  152. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  M.  H.  Wilkinson,  Judge. 

Action  by  M.  J.  Hicks  and  others  against 
the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. From  an  order  granting  the  petition 
of  Lutle  O.  Foster  and  other  children  of  plain- 
tiff Hicks  for  the  determination  of  their  in- 
terest In  the  damages  recovered,  Mrs.  Hicks 
appeals.  Reversed  and  remanded. 

Mrs.  M.  J.  Hicks,  the  widow  of  Wm,  T. 
Hicks,  and  her  children,  appellants  here, 
brought  suit  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  for  the  killing  of 
said  Wm.  T.  Hicks.  The  jury  returned  the 
following  verdict :  "We,  the  Jury,  find  for  the 
plaintiff  and  assess  the  damages  at  $2,500." 
The  court  also,  in  Instructing  the  jury,  gave 
one  Instruction  which  told  the  Jury  that  in  esti- 
mating damages  they  might  take  into  consid- 
eration such  damages  "as  the  wife  of  said 
Hicks  sustained,"  etc.  Judgment  was  entered 
in  favor  of  all  of  the  plaintiffa  Mra  M.  J. 
Hicks,  the  widow,  then  filed  a  petition  pray- 
ing that  the  court  amend  the  judgment,  so 
as  to  make  it  stand  as  a  judgment  in  her 
favor  alone.  In  this  petition  she  was  joined 
by  some  of  the  children;  but  Mrs.  Lutle  O. 
Foster  and  other  children  answered  the  peti- 
tion and  set  up  their  claim  to  an  interest  in 
the  amount  recovered.  The  court  granted 
the  prayer  of  the  petition,  and  this  appeal 
is  prosecuted. 

R.  B.  Anderson  and  Alexander  &  Alex- 
ander, for  appellants.  Martin  &  Frlerson.  for 
appellee. 

MAYES,  J.  The  action  of  the  court  In  sus- 
taining the  petition  of  Mrs.  M.  J.  Hicks  to 
correct  the  Judgment  so  as  to  make  it  appear 
that  the  judgment  was  rendered  for  her  alone, 
and  not  in  favor  of  the  other  plaintiffs  named 
in  the  declaration,  who  were  the  children  of 
the  deceased,  was  error,  but  In  no  way  affect- 
ed their  Interest  hi  the  amount  of  the  re. 
covery.  The  original  judgment  was  entered 
as  it  should  have  been  entered,  and  there  was 
no  mistake,  miscalculation,  or  mlsrecital  in 
the  judgment  warranting  the  granting  of  the 
application  under  section  1016,  Code  1900,  to 
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hare  same  corrected.  The  record  shows  no 
error  at  all.  The  whole  record  shows  that  the 
original  suit  was  Instituted  in  the  name  of 
Mrs.  M.  J.  Hicks,  widow  of  William  T.  Hicks, 
uniting  with  her  In  the  suit  all  the  children 
of  herself  and  deceased.  The  suit  was  brought 
under  section  721  of  the  Code  of  1906  for  the 
death  of  William  T.  Hicks,  caused  by  the 
wrongful  and  negligent  act  of  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company.  In  this 
suit  the  amount  recovered  was  $2,500.  Under 
section  721,  Code  of  1906,  which  but  follows 
the  policy  of  the  statutes  of  this  state  relative 
to  descent  and  distribution,  all  damages  re- 
covered for  the  Injury  and  death  of  a  married 
man  are  required  to  be  equally  distributed  to 
his  wife  and  children,  if  he  have  a  wife  and 
children  surviving  him,  and  In  this  case  the 
deceased  had  both.  It  was  not  necessary  to 
the  maintenance  of  the  suit  under  section  721 
that  the  widow  should  Join  the  children  In 
the  suit  with  her ;  but,  If  she  had  not  done 
so,  the  damage  recovered  In  a  suit  brought 
in  her  name  only  would  have  Inured  to  the 
benefit  of  the  children  equally  with  herself. 
Therefore,  as  she  could  have  brought  the 
suit  in  her  own  name,  without  the  Joinder 
of  the  children,  without  being  able  to  affect 
the  Interest  of  the  children  In  the  recovery, 
the  attempted  correction  of  the  Judgment  by 
the  court,  eliminating  therefrom  the  names 
of  the  children,  could  not  affect  their  Interest 
In  It  Under  section  721,  when  the  Injury  re- 
sults In  death,  as  has  already  been  held  by 
this  court  in  two  cases  In  46  South.,  only 
one  suit  can  be  instituted,  and  In  this  suit 
must  be  recovered  all  damage  of  every  kind 
to  any  and  all  parties  Interested.  When  the 
action  is  for  the  death  of  a  husband  or  wife, 
the  section  provides  that  "that  action  may 
be  brought  in  the  name  of  widow  for  the 
death  of  the  husband,  or  by  the  husband  for 
the  death  of  a  wife,"  etc,  "or  all  parties  in- 
terested may  Join  In  the  suit."  etc;  but  If 
all  parties  Interested  do  not  Join  In  the  suit, 
and  It  be  conducted  In  the  name  of  the  father 
or  mother  alone,  or  If  all  parties  Interested 
do  Join  In  the  suit,  and  there  is  a  recovery, 
and  it  be  attempted  to  exclude  any  of  them 
from  their  share  of  the  proceeds  by  having 
the  Judgment  entered  up  in  the  name  of  the 
mother  or  father,  to  the  exclusion  of  the 
children,  such  action  cannot  affect  their  right. 
The  statute  fixes  the  interest  of  all  the  par- 
ties, and  nothing  that  the  court  can  do  can 
eliminate  their  interest 
Reversed  and  remanded. 


HELTON  v.  McLEOD  ft  DANTZLER.  (No. 
13,191.) 

(Supreme  Court  of  Mississippi.   May  25,  1908.) 

1.  Attachment  —  Affidavit— Amendment  — 
Alleging  Ground  Fully. 

In  an  attachment  suit,  the  trial  court  may 
permit  an  amendment,  so  as  to  allege  fully  the 
grounds  for  attachment,  prescribed  in  the  dis- 
junctive as  a  distinct  ground  by  the  Code,  which 


was  only  alleged  in  part  in  the  original  affi- 
davit 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  5,  Attachment  M  323-337.] 

2.  Same  —  Disjunctive    Allegations  or 
Grounds. 

Code  1906,  §  133,  provides  11  distinct 
grounds  for  attachment,  one  of  which  is  "that 
the  defendant  has  removed  or  is  about  to  re- 
move himself  or  his  property  out  of  the  state." 
An  affidavit  for  attachment  stated  the  latter 
ground  in  the  disjunctive  in  the  language  of  the 
statute.  Held,  that  the  affidavit  was  not  de- 
fective therefor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  5,  Attachment  §8  815-322.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  H.  Hardy,  Judge. 

Action  by  McLeod  &  Dantzler  against  J. 
W.  Helton.  From  a  .Judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

This  action  was  begun  by  attachment  un- 
der section  138  of  the  Code  of  1906.  One  of 
the  grounds  of  attachment  authorized  under 
said  section  is  that  the  creditor  shall  make 
oath,  to  the  best  of  his  knowledge  and  belief, 
"(2)  that  the  defendant  has  removed,  or  is 
about  to  remove,  himself  or  his  property  out 
of  this  state"  In  the  Supreme  Court,  on 
motion  of  appellees,  the  stenographer's  notes 
were  stricken  from  the  record,  and  the  case 
was  decided  on  the  bill  of  exceptions,  without 
the  stenographer's  notes  of  the  evidence. 

B.  M.  Barber,  for  appellant  Denny  &  Den- 
ny, for  appellees. 

CALHOON,  J.  This  is  an  action  begun  by 
attachment  The  stenographer's  notes  were 
stricken  out  on  motion.  It  is  said  In  the  brief 
for  appellant  that  the  original  affidavit  was 
"that  said  Helton  has  property  that  he  Is 
about  to  remove  out  of  this  state  with  the  in- 
tent to  place  it  beyond  the  reach  of  his  credi- 
tors." It  is  also  said  in  that  brief  that  the 
court  below  permitted  that  affidavit  to  be 
amended  so  as  to  read  that  "the  said  Helton 
has  removed  or  Is  about  to  remove  himself  or 
his  property  out  of  this  state"  If  the  court 
permitted  this  amendment,  it  had  the  right 
to  do  it ;  but  when  we  look  at  the  record  we 
find  that  the  original  affidavit  In  attachment 
reads  thus:  That  "the  said  Helton  has  re- 
moved or  is  about  to  remove  himself  or  his 
property  out  of  this  state."  To  show  any 
change  in  this  we  have  to  refer  to  the  stenog- 
rapher's notes,  which  have  been  stricken  out 
on  motion. 

The  further  point  is  made  that  under  the 
terms  of  the  affidavit  to  wit  "that  the  said 
Helton  has  removed  or  Is  about  to  remove 
himself  or  his  property  out  of  this  state,"  it 
is  defective,  because  it  embraces  two  grounds 
of  attachment  and  the  two  grounds  are  con- 
nected by  a  disjunctive  conjunction.  This 
will  not  do.  There  are  11  distinct  grounds 
of  attachment  It  would  be  bad  practice  to 
aver  any  of  those.  11  distinct  grounds  with 
a  disjunctive  conjunction ;  but,  where  either 
of  the  distinct  grounds  has  a  disjunctive  wlth- 
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In  Itself,  it  to  always  proper  to  aver  it,  in  the 
terms  of  the  statute,  with  the  disjunctive. 

The  other  objections  made  in  the  brief  for 
appellant  cannot  be  decided  without  refer- 
ring to  the  stenographer's  notes,  which  are 
stricken  out. 

Affirmed. 


TYNES  t.  STATE.    (No.  13,298.) 
(Supreme  Court  of  Mississippi.   May  26,  1908.) 

1.  Lewdness— In  dictm  en  t — Requisites. 

An  indictment  alleging  that  defendant  and 
B.  did  then  and  there  willfully  and  unlawfully 
cohabit  together  and  have  sexual  intercourse 
with  each  other,  defendant  and  B.  not  then 
and  there  being  married  to  each  other,  was  not 
fatally  defective  because  it  did  not  allege  that 
one  was  a  man  and  the  other  a  woman. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig 
rol.  32,  Lewdness,  f  8.] 

2.  Sake— Evidence— Issues. 

In  a  prosecution  for  unlawful  cohabita- 
tion, the  court  did  not  err  in  admitting  evidence 
that  defendant  was  a  married  man,  though  the 
indictment  did  not  so  allege. 
8.  Same— Instructions. 

In  a  prosecution  for  unlawful  cohabita- 
tion, an  instruction  that,  if  the  jury  believed 
beyond  a  reasonable  doubt  that  defendant  .and 
B.  had  habitual  sexual  intercourse  with  each 
other,  defendant  was  guilty  as  charged,  was 
not  objectionable  because  it  did  not  require  a 
finding  that  defendant  was  a  man  and  B.  was 
a  woman. 

4.  Same. 

In  a  prosecution  for  unlawful  cohabitation, 
an  instruction  that  If  the  jury  believed  there 
was  habitual  sexual  intercourse  between  de- 
fendant and  B.  they  not  being  married,  they 
should  convict  defendant,  was  not  objectionable 
because  omitting  the  word  "unlawfully." 

Appeal  from  Circuit  Court,  Amite  County ; 
M.  H.  Wilkinson,  Judge. 

F.  T.  L.  Tynes  was  convicted  of  unlawful 
cohabitation,  and  he  appeals.  Affirmed. 

On  appeal  defendant  assigns,  among  other 
errors,  the  overruling  of  his  demurrer  to  the 
indictment,  and  also  the  granting  of  the  third 
instruction  asked  by  the  state,  which  Is  as 
follows:  "The  court  instructs  the  jury,  for 
the  state,  that  if  you  believe  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt, 
that  F.  T.  L.  Tynes  and  Gertie  B.  Buckles  had 
habitual  sexual  intercourse  with  each  other, 
the  defendant  F.  T.  L.  Tynes  is  guilty  as 
charged,  and  should  be  so  found." 

Clem  V.  Ratcliff,  for  appellant  Geo.  But- 
ler, Asst  Atty.  Gen.,  for  the  State. 

CALHOON,  J.  The  material  part  of  the  In- 
dictment is  in  these  words:  "That  F.  T.  L. 
Tynes  and  Gertie  Buckles,  late  of  the  county 
aforesaid,  on  the  19th  day  of  August,  A.  D. 
1907,  in  the  county  aforesaid,  did  then  and 
there  willfully  and  unlawfully  cohabit  togeth- 
er and  have  sexual  intercourse  with  each  oth- 
er, they,  the  said  Tynes  and  Buckles,  not  then 
and  there  being  married  to  each  other."  The 
demurrer  to  the  indictment,  that  It  did  not 
charge  the  one  to  be  a  man  and  the  other  a 


woman,  was  properly  overruled.  State  v. 
Lashley,  84  N.  C.  764.  The  parties  could  not 
unlawfully  cohabit  and  have  "habitual  sexual 
Intercourse,"  being  not  married,  without  be- 
ing man  and  woman.  The  objection  is  too 
technical.  It  could  not  have  done  any  hurt 
to  do  as  the  court  did— allow  evidence  that 
the  appellant  was  a  married  man. 

The  objections  to  the  granting  of  the  third 
Instruction  for  the  state  are  equally  without 
merit  It  is  immaterial  that  the  charge  did 
not  say  that  the  one  was  a  man  and  the  other 
a  woman.  It  is  not  fatal,  on  this  whole  rec- 
ord, to  omit  the  word  "unlawfully."  The 
charge  was  given  on  the  facts  before  the 
court,  and  if  the  jury  believed  from  the  proof 
that  there  was  habitual  sexual  intercourse  It 
was  manifestly  unlawful.  The  unlawfulness 
in  this  case  could  not  be  controverted  if  the 
jury  believed  that  there  was  the  habitual  sex- 
ual intercourse,  which  was  the  real  point  In 
the  case. 

Affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
McCANTS.    (No.  13,235.) 

(Supreme  Court  of  Mississippi.   May  26,  1908.) 

Telegraphs  and  Telephones  —  Transmis- 
sion and  Deli  vest  or  Messages— Negli- 
gence—Amount  or  Rbcovebt. 

A  message  delivered  to  a  telegraph  com- 
pany for  transmission  authorized  the  sendee,  as 
agent  of  the  sender,  to  purchase  200  bales  of 
cotton  at  9%  cents  per  pound.  The  message  as 
delivered  to  the  sendee  authorized  the  purchase 
of  200  bales  at  9%  cents  per  pound.  The  agent 
purchased  244  bales  at  9%  cents.  Held,  that 
the  company  was  liable  to  the  sender  only  for 
the  value  of  200  bales  at  one-eighth  of  a  cent 
per  pound. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Telegraphs  and  Telephones,  §8  64-68.] 

Appeal  from  Circuit  Court,  Perry  County; 
W.  H.  Cook,  Judge. 

Action  by  R  G.  McCants  against  the  West- 
ern Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Con- 
ditionally affirmed. 

This  Is  an  action  for  damages  filed  by  the 
appellee  against  the  appellant  and  is  based 
upon  an  error  of  the  defendant  telegraph  com- 
pany In  the  transmission  of  a  certain  cipher 
message  sent  by  appellee  to  one  of  his  agents. 
In  the  message  as  sent  by  appellee  he  author- 
ized his  agent  to  purchase  200  bales  of  cotton 
at  9%  cents  per  pound.  The  message  as  de- 
livered named  the  price  at  9)4  cents  per 
pound.  Appellee's  agent  purchased  244  bales 
at  9)4  cents  per  pound.  Appellee  filed  suit 
to  recover  the  difference  In  the  value  of  the 
244  bales  at  one-eighth  of  a  cent  per  pound. 

Hall  &  Reddock  and  Harris  &  Willing,  for 
appellant  Stevens,  Stevens  &  Cook,  for  ap- 
pellee. 

WHITFIELD,  G.  J.  We  think  the  right 
conclusion  was  reached  In  the  court  below  in 


Digitized  by  Google 


636 


46  SOUTHERN  REPORTER. 


(Miss. 


this  case,  except  In  one  particular.  The  tele- 
gram limited  the  purchase  to  a  number  of 
bales  not  exceeding  200,  but  the  court  below 
allowed  a  recovery  for  the  value  of  244  bales. 
If  the  appellee  will  remit  the  value  of  44 
bales,  at  one-eighth  of  a  cent  a  pound,  of  the 
weight  shown  in  the  record,  the  judgment 
will  be  affirmed,  the  appellee  paying  the  costs 
of  this  court;  otherwise,  it  will  be  reversed 
and  remanded. 


CASSEDY  v.  HARTMAN.    (No.  13,268.) 
(Supreme  Court  of  Mississippi.    May  25,  1908.) 

Taxation— Tax  Titles— Ambiguity  of  De- 
scription—Effect. 

An  assessment  and  tax  collector's  convey- 
ance described  the  property  as  "lot  17.  in  S.  E. 
Y*  of  S.  W.  %,  section  18,  township  7,  range  8 
east."  The  S.  E  %  in  question  was  in  the 
country  and  subject  to  government  survey ;  but 
the  description  was  unknown  to  government 
surveys  or  maps,  and  no  such  description  of 
property  was  of  record  in  any  public  office.  It 
appeared  that  a  private  individual  had  platted 
the  property  for  his  own  private  purposes  out 
of  what  he  thought  was  his  own  land ;  but  this 
was  absolutely  unknown  to  the  owner,  and  it 
was  not  placed  of  record  nntil  after  an  action 
by  the  owner  of  the  tax  title  to  recover  posses- 
sion of  the  property  from  one  in  possession. 
Held,  that  the  tax  title  was  void  for  a  patent 
ambiguity  in  the  assessment  roll  and  tax  col- 
lector's deed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  1519-1522.] 

Appeal  from  Chancery  Court,  Lincoln  Coun- 
ty;  G.  G.  Lyell,  Chancellor. 

Action  In  chancery  by  P.  J.  Cassedy  against 
F.  J.  Hartman.  From  a  decree  dismissing 
the  bill,  complainant  appeals.  Affirmed. 

Appellant  filed  his  bill  in  chancery  for  the 
purpose  of  asserting  his  tax  title  to  the  prop- 
erty described  in  his  bill  and  recovering  pos- 
session of  the  same  from  appellee,  who  was 
in  possession  of  the  land,  which  he  claims  to 
have  been  erroneously  described  in  the  tax 
deed.  The  chancellor  held  that  the  tax  title 
was  void  because  of  a  patent  ambiguity  in  the 
assessment  roll  and  in  the  tax  collector's  deed. 
From  a  decree  dismissing  the  bill,  this  appeal 
Is  prosecuted. 

A.  C.  ft  J.  W.  McNalr,  for  appellant  Mayes 
&  Longstreet,  for  appellee. 

CALHOON,  J.  The  land  was  In  the  coun- 
try and  subject  to  government  survey.  The 
assessment  and  the  tax  collector's  convey- 
ance were  of  "lot  17,  In  S.  E.  %  of  S.  W. 
section  18,  township  7,  range  8  east"  This 
description  Is  of  property  unknown  to  the 
governmental  surveys  or  maps.  It  is  shown 
that  It  was  not  within  any  municipal  corpo- 
ration, and  it  is  shown  that  no  such  lot  or 
description  of  property  was  of  record  In  any 
public  office.  At  the  time  of  the  sale,  and  at 
the  expiration  of  the  day  for  redemption,  the 
sheriff  certainly  could  not  have  found  any 
such  property.  The  tax  collector's  conveyance 
furnishes  no  pointer  by  which  any  person 


could  have  found  the  land.  It  turns  out  as 
a  matter  of  fact  that  a  private  individual 
had  platted  for  his  own  private  purposes  this 
property  out  of  his  own  land,  or  what  he 
thought  was  his  own  land  This  was  absolute- 
ly unknown  to  the  owner,  and  it  was  never 
placed  upon  record  until  after  the  impetra- 
tion  of  these  proceedings. 
AfflroiccL 


CLARK  et  al.  v.  McNEILL.    (No.  13,072.) 

(Supreme  Court  of  Mississippi.   May  25,  1908.) 

Quieting  Title— Cloud  on  Title — Suit  to 
Remove— Bill. 

A  bill  to  remove  a  cloud  from  title  to  land 
founded  on  tax  sales  made  by  the  state  to  the 
liquidating  levee  board  which  alleges  that  de- 
fendant claims  under  conveyances  made  by  the 
liquidating  levee  commissioners  to  a  third  per- 
son, from  whom  defendant  purchased,  and  that 
defendant  relies  on  Laws  1888,  p.  40,  c  23, 
claimed  to  be  enacted  for  the  benefit  of  the  pur- 
chasers of  the  liquidating  levee  lands,  and  which 
charges  irregularities  avoiding  the  tax  sales,  and 
thereby  rendering  the  title  acquired  by  defend- 
ant void,  states  a  cause  of  action  as  against  a 
demurrer,  and  calls  for  an  answer. 

Appeal  from  Chancery  Court  Coahoma 
County;    Percy  Bell,  Chancellor. 

Bill  to  remove  cloud  from  title  to  land  by 
Malcolm  McNeill  against  Walter  Clark  and 
another.  From  a  decree  overruling  a  demur- 
rer to  the  bill,  defendants  appeal.  Affirmed. 

The  appellee  in  his  bill  deraigns  his  title 
to  the  property  in  question  direct  through 
a  patent  Issued  by  the  state  of  Mississippi  to 
his  grandfather.  The  bill  then  alleges  that 
appellants'  claim  of  title  is  founded  upon  cer- 
tain tax  sales  alleged  to  have  been  made  by 
the  state  of  Mississippi  to  the  liquidating 
levee  board  and  to  district  No.  1  levee  board, 
and  that  appellants  claim  by  virtue  of  cer- 
tain conveyances  made  by  Gwin  &  Heming- 
way, liquidating  levee  commissioners,  to  the 
grantors  of  the  Yazoo  &  Mississippi  Valley 
Railroad  Company,  from  whom  appellants 
purchased,  and  that  appellants  rely  upon  the 
act  of  1888  (Laws  1888,  p.  40,  c.  23),  which,  ac- 
cording to  their  contention,  was  enacted  for 
the  benefit  of  purchasers  of  liquidating  levee 
lands  and  to  quiet  the  title  to  lands  so  pur- 
chased. The  bill  also  charges  certain  irreg- 
ularities which  would  avoid  said  tax  sales, 
and  thereby  render  the  title  acquired  by  ap- 
pellants null  and  void.  Appellants  rely  also 
upon  the  statute  of  limitations  to  protect 
their  title:  First,  because  under  said  act  of 
1888,  they  have  been  in  actual  occupation  of 
the  property  for  more  than  12  months;  and. 
second,  the  3-year  statute  of  limitations  pro- 
vided in  section  2735,  Ann.  Code  1892.  De- 
fendants have  been  in  actual  occupation  of 
the  land  for  more  than  3  years  after  the  date 
of  redemption,  claiming  title  under  auditor's 
tax  deed.  Appellants'  demurrer  is  based  up- 
on the  ground  that  the  bill,  on  its  face,  shows 
that  they  are  possessors  of  paramount  title. 
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J.  W.  Cutrer,  for  appellants.  Maynard  & 
Fitzgerald,  for  appellee. 

WHITFIELD,  C.  J.  A  reading  of  the  blU 
of  complaint  In  this  case  Is  sufficient  to  show 
that  the  case  Is  manifestly  one  for  an  answer 
and  not  for  a  demurrer.  The  appellants  could 
have  no  case  to  stand  upon  admitting  the 
allegations  of  this  bill  to  be  true.  See  Mitch- 
ell v.  Bond,  84  Miss.  72,  36  South.  148;  Ken- 
nedy v.  Sanders  (Miss.)  43  South.  913 ;  How- 
ell v.  Miller,  88  Miss.  653, 42  South.  129;  East- 
land v.  Tarxx>  Delta  Lbr.  Co.  (Miss.)  43  South. 
956;  Edwards  v.  Butler,  89  Miss.  179,  42 
South.  381 ;  Hoskins  v.  I.  C.  R.  R.  Co.,  78 
Miss.  768,  29  South.  518,  84  Am.  St  Rep. 
644. 

The  decree  Is  affirmed,  and  the  cause  re- 
manded, with  leave  to  file  answer  within  30 
days  from  filing  of  the  mandate  in  the  court 
below. 


CARPENTER  v.  SAVAGE.    (No.  13,114.) 
(Supreme  Court  of  Mississippi.   May  11,  1908 
Suggestion  of  Error  Overruled 
June  8,  1908.) 

1.  Appeal  and  Ehbob  —  Rulings  on  Evi- 
dence—Review. 

The  rulings  on  the  admission  and  exclusion 
of  evidence  will  not  be  considered,  where  the 
motion  for  a  new  trial  does  not  direct  the  at- 
tention of  the  court  to  the  particular  rulings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1691-1696.] 

2.  Trespass  —  Cutting  Trees  — Action  for 
Penalty— Title  to  Support. 

Proof  that  one  was  in  possession  of  real 
estate  under  color  of  title  claiming  as  owner 
was  sufficient  to  sustain  an  action  for  the  stat- 
utory penalty  for  cutting  trees  on  the  premises. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Vol.  46,  Trespass,  §§  20,  21.] 

Appeal  from  Circuit  Court,  Alcorn  County ; 
E.  O.  Sykes,  Judge. 

Action  by  B.  M.  Savage  against  J.  M.  Car- 
penter for  the  statutory  penalty  for  cutting 
trees  from  plaintiff's  property.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Lamb  &  Johnston,  for  appellant  Candler 
&  Candler,  for  appellee. 

CALHOON,  J.  We  decline  to  consider  any 
objections  made  to  the  action  of  the  court 
below  in  permitting  and  refusing  to  permit 
the  introduction  of  testimony,  for  the  reason 
that  the  motion  for  a  new  trial  does  not 
direct  the  attention  of  the  court  to  the  par- 
ticular rulings. 

In  this  case  the  plaintiff,  In  his  action  to 
recover  the  statutory  penalty  for  cutting  trees, 
established  clearly  that  he  was  in  possession 
under  color  of  title,  claiming  as  owner,  and 
this  was  enough  to  sustain  his  action.  But 
he  further  proved  that  his  title  was  recog- 
nized and  acknowledged  by  the  actions  of 
the  defendant  himself.  We  do  not  hold  that 
the  defendant  might  not  have  successfully 


resisted  by  showing  a  perfect  title  In  himself 
or  outstanding.  This  he  did  not  do,  nor  pro- 
pose to  do. 
Affirmed. 


PRINCE  v.  STATE.   (No.  13,219.) 
(Supreme  Court  of  Mississippi.   June  1,  1908.) 

1.  Homicide— Harmless  Error  —  Erroneous 
Instructions. 

Where,  on  a  trial  for  homicide,  there  was 
no  evidence  of  any  attempt  by  accused  to  com- 
mit burglary,  the  error  in  an  instruction  that  if 
accused,  while  in  an  attempt  to  commit  burgla- 
ry, shot  and  killed  decedent,  he  was  guilty  of 
murder,  was  not  reversible,  since  the  jury  could 
not  have  been  misled. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  26,  Homicide,  8  716.] 

2.  Criminal  Law  —  Argument  of  Counsel- 
Comment  on  Failure  of  Accused  to  Tes- 
tify. 

The  statement  of  the  prosecuting  attorney, 
in  commenting  on  the  confession  of  accused 
made  to  a  third  person,  that  his  confession 
stands  uncontradicted,  calls  to  the  attention  of 
the  jury  the  failure  of  accused  to  testify,  in  vio- 
lation of  Ann.  Code  1892,  9  1741,  since  accused 
alone  could  contradict  the  confession,  and  is  re- 
versible error. 


Appeal  from  Circuit  Court,  Union  Coun- 
ty; W.  A.  Roane,  Judge. 

Arthur  Prince  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Stephens  &  Kennedy,  for  appellant  Geo. 
Butler,  Asst.  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  The  first  instruction 
given  for  the  state  Is,  on  the  whole  of  this 
case,  manifestly  erroneous.  There  is  no  ev- 
idence whatever  in  this  record  of  any  at- 
tempt to  commit  burglary  on  the  part  of  the 
appellant.  That  instruction  Is  in  these  words: 
"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence,  beyond  every  rea- 
sonable doubt  arising  out  of  the  evidence, 
that  the  defendant  shot  and  killed  the  de- 
ceased, William  McAllister,  while  he,  the 
defendant,  was  In  an  attempt  to  commit 
burglary,  then  the  jury  will  find  the  defend- 
ant guilty  of  murder."  We  would  not,  how- 
ever, reverse  for  this  error  alone,  since  the 
Jury  could  not  have  been  misled  by  this  in- 
struction, so  entirely  foreign  to  the  merits 
of  the  controversy. 

The  record  discloses  that  assistant  prose- 
cuting counsel  for  the  state,  in  commenting 
on  the  alleged  confession  made  by  the  de- 
fendant to  Will  Jones,  said,  "Gentlemen  of 
the  Jury,  he  confessed  the  killing  of  McAl- 
lister to  Will  Jones,  and  that  confession 
stands  uncontradicted  before  you  to-day," 
which  remark  was  objected  to  immediately 
by  counsel  for  defendant.  The  court  said: 
"The  objection  is  sustained  by  the  court,  If 
counsel  had  reference  to  defendant's  failure 
to  go  on  the  stand."  Counsel  here  stated 
that  he  had  not  intended  to  refer  to  that. 


Digitized  by  Google 


538 


46  SOUTHERN  REPORTER. 


The  court  then  instructed  the  Jury  that,  if 
that  was  the  Intention  of  counsel,  they  would 
not  consider  it  Learned  counsel  assisting 
in  the  prosecution  disclaimed  any  Intention 
to  refer  to  the  failure  of  the  defendant  to 
testify;  but,  accepting  this  disclaimer,  it 
must  still  remain  true  that  the  effect  of  the 
observation  was  to  directly  call  to  the  at- 
tention of  the  jury  this  failure  on  the  part 
of  the  defendant  to  testify,  since  no  one 
could  have  contradicted  the  fact  that  the  con- 
fession was  made  except  the  defendant,  in- 
asmuch as  the  record  shows  that  no  one 
was  present  when  the  defendant  confessed 
to  Will  Jones. 

This  court  has  several  tunes,  in  the  most 
positive  and  emphatic  way,  held  that  any 
sort  of  reference,  of  any  character  whatever, 
to  the  failure  of  a  defendant  to  testify,  consti- 
tutes reversible  error.  See  Yarbrough  v. 
State,  70  Miss.  688,  12  South.  551,  and  es- 
pecially Reddlck  v.  State,  72  Miss.  1008,  16 
South.  490,  and  Sanders  v.  State,  73  Miss. 
444,  18  South.  541.  The  court  held  in  the 
Reddlck  Case  that  it  did  not  affect  the  re- 
sult that  the  prosecuting  attorney  on  his 
motion  for  a  new  trial  testified  that  he  did 
not  intend  to  comment  on  the  failure  of  ac- 
cused to  testify',  but  only  meant  that  the 
testimony  as  to  the  admission  was  undis- 
puted; that,  having  used  such  language  as 
could  be  reasonably  construed  as  a  comment, 
his  intention  was  immaterial. 

Speaking  for  myself  alone,  I  desire  to  say 
that  I  have  never  regarded  these  decisions  as 
sound.  Followed  in  the  literalness  and  strict- 
ness of  their  holding,  this  court  would  be 
compelled  to  reverse  a  murder  case  in  which 
the  evidence  showed  overwhelmingly,  beyond 
any  reasonable  doubt,  a  case  of  cold-blooded 
assassination,  without  any  defense  whatever 
on  the  merits,  merely  because  the  defendant 
failed  to  testify  and  the  counsel  for  the  state 
commented  on  such  failure.  It  is  true  the 
statute  (section  1741,  Ann.  Code  1892)  pro- 
vided, when  these  decisions  were  rendered, 
as  it  does  now,  that  "the  failure  of  the 
accused  in  any  case  to  testify  shall  not  op- 
erate to  his  prejudice  or  be  commented  on 
by  counsel."  But  I  do  not  think  this  stat- 
ute ought  ever  to  have  been  construed  as 
making  every  comment  on  such  failure  re- 
versible error.  The  statute  itself  does  not 
declare  what  the  penalty  for  such  comments 
sball  be.  The  court  might  correct  that  evil 
by  proper  flue  or  other  procedure.  To  hold, 
as  we  have  held,  that  any  comment  what- 
ever in  any  kind  of  case,  no  matter  how 
atrocious,  sball  operate  a  reversal,  is  to  my 
mind  illogical  and  not  necessary  under  the 
statute.  When  a  defendant  does  fall  to  tes- 
tify, the  12  men  in  the  jury  box  know  that 
fact;  and  they  just  as  certainly  draw  an 
inference  unfavorable  to  the  defendant  from 
his  failure  to  testify  as  that  two  and  two 
equal  four.  When,  therefore,  counsel  for  the 
state  call  attention  to  the  simple  fact  that 
a  defendant  has  failed  to  testify,  they  have 


done  nothing  more  than  call  the  attention  of 
the  Jury  to  a  fact  already  perfectly  within 
their  knowledge,  and  which  fact,  without 
any  sort  of  doubt,  operates  against  the  party 
so  failing  to  testify,  and  will  always  do  so 
whilst  human  nature  remains  human  nature. 
The  statute  itself  might  Just  as  weH  have 
been  entitled  "An  act  to  repeal  the  ordinary 
operation  of  human  nature." 

We  do  not,  however,  feel  authorized  to 
overrule  these  decisions,  since  they  have 
so  long  been  followed  and  acquiesced  in, 
and  establish,  at  last,  merely  a  rule  in  favor 
of  defendants  on  trial ;  and  I  desire  to  add 
that  in  all  I  have  said  In  criticism  of  this 
statute  and  these  decisions  I  speak  for  my- 
self alone,  and  not  for  my  Brethren,  or  either 
of  them.  In  my  judgment  the  statute  should 
be  amended  by  the  Legislature,  so  as  to  pro- 
vide that  comment  on  the  failure  of  the  ac- 
cused to  testify  should  not  be  made,  but,  if 
made,  should  never  work  a  reversal,  unless 
this  court  shall  be  thoroughly  satisfied,  on 
the  review  of  the  completed  case,  that  it 
contributed  materially  to  the  result  In 
other  words,  such  an  error  should  be  treated 
like  all  other  errors  in  the  course  of  a  trial. 
If  it  contributed  materially  to  the  result, 
it  should  work  a  reversal.  If  not  it  should 
not  be  regarded  as  a  reversible  error. 

Reversed  and  remanded. 


8MITH  v.  STANSEL.   (No.  18,084.) 
(Supreme  Court  of  Mississippi.   May  18,  1908.) 

1.  Partition  —  Pbooxedihg*  and  Relief  — 
Moos  or  Pabtition. 

A  sale  of  land  for  partition  is  only  ordered 
where  it  will  better  promote  the  interest  of  the 
parties  than  actual  partition,  or  where  an  equal 
division  in  kind  cannot  be  made. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  88,  Partition,  §§  219-222.] 

2.  Same. 

Where  oral  testimony  could  not  have  been 
taken,  because  there  was  no  notice  or  agree- 
ment of  the  parties,  as  provided  by  Code  1906, 
I  1941,  a  decree  ordering  the  sale  of  100  acres 
of  land  for  equal  division  between  two  tenants 
in  common,  instead  of  a  partition  in  kind,  was 
not  warranted  by  the  proofs,  and  snch  want  of 
proof  in  the  record  could  not  be  supplied  by  a 
recital  in  the  decree  that  proofs  were  considered. 
8.  Same— Fees  and  Costs. 

Code  1906,  |  8542,  authorising  the  allow- 
ance of  a  solicitor's  fee  to  the  complainant  in 
partition,  does  not  authorise  such  an  allowance 
to  defendant's  solicitor. 

Appeal  from  Chancery  Court  Lowndes 
County ;  J.  F.  McCool,  Chancellor. 

Bill  for  partition  by  J.  W.  Stansel  against 
J.  W.  Smith.  From  a  decree  ordering  a  sale, 
defendant  appeals.  Reversed. 

Appellee  filed  a  bill  in  the  chancery  court, 
praying  a  partition  of  a  certain  tract  of  land, 
containing  100  acres,  of  which  he  and  ap- 
pellee were  tenants  In  common;  each  owning 
an  undivided  half  interest  The  alternative 
prayer  was  for  the  sale  of  the  land  and  parti- 
tion of  the  proceeds,  in  case  the  land  be  found 
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to  be  Incapable  of  a  fair  and  equitable  parti- 
tion In  kind.  On  the  bearing  the  court  entered 
a  decree  ordering  the  land  to  be  sold,  and  for 
all  costs.  Including  an  attorney's  fee  for  at- 
torneys representing  both  appellant  and  ap- 
pellee, and  a  division  of  the  balance  of  the 
proceeds  between  appellant  and  appellee,  and 
appointing  a  commissioner  to  make  the  sale. 
The  report  of  the  commissioner  was  after- 
wards confirmed,  over  objection  of  appellant, 
who  prosecutes  this  appeal. 

H.  H.  Brooks,  Jr.,  and  T.  W.  Brame,  for 
appellant.  J  as.  T.  Harrison,  for  appellee. 

MAYES,  J.  The  record  shows  that  only 
two  persons  are  Interested  In  this  land,  and 
the  quantity  of  land  aggregated  100  acres. 
There  was  no  notice  filed,  under  section  1941 
of  the  Code  of  1906,  of  a  desire  to  have  the 
witnesses  examined  In  open  court;  nor  was 
there  filed  any  agreement  In  writing  to  that 
effect  Since  there  was  no  notice  or  agree- 
ment in  reference  to  taking  oral  testimony, 
none  could  have  been  taken,  and  the  correct- 
ness of  the  chancellor's  decree  must  be  deter- 
mined from  the  record  alone.  Where  it  is  pos- 
sible to  order  a  partition  in  kind  with  due  con- 
sideration for  the  interest  of  all  parties,  that 
mode  of  partition  is  preferable  under  the  law. 
A  sale  for  partition  is  only  ordered  where 
It  will  better  promote  the  Interest  of  all  par- 
ties than  a  partition  in  kind,  or  where  an 
equal  division  In  kind  cannot  be  made. 

In  the  case  under  discussion  none  of  the 
requisite  facts  authorising  a  sale  for  parti- 
tion, instead  of  partition  in  kind,  are  to  be 
found  in  the  record.  True  it  is  that  the  de- 
cree of  the  chancellor  recites  that  the  cause 
coming  on  to  be  beard  "on  the  bill,  amended 
bill,  answer,  proofs,  exhibits,  and  argument 
of  solicitors,  and,  the  same  being  duly  con- 
sidered, the  prayer  of  the  bill  Is  granted,  and 
the  land  set  forth  In  the  pleadings  is  ordered 
to  be  sold,  it  appearing  to  the  court  that  it 
is  not  susceptible  of  division,"  etc.  This  de- 
cree for  sale  Is  manifestly  wrong.  The  chan- 
cellor could  have  had  no  evidence  before  him 
warranting  this  conclusion  which  is  not  now 
before  us,  since  no  oral  proof  was  permissible 
In  the  attitude  of  this  record  at  the  time 
of  the  hearing.  There  is  no  proof  in  the  rec- 
ord going  to  show  that  a  division  In  kind  could 
not  be  made.  There  were  only  two  parties 
interested  in  the  land,  and  the  quantity  to 
be  partlted  was  100  acres.  Therefore,  on 
the  face  of  it,  the  record  shows  that  the  land 
could  be  divided  hi  kind.  We  can  hardly 
Imagine  a  case  where  It  would  be  necessary 

.to  sell  100  acres  of  land  In  order  to  equi- 
tably partite  same,  though  it  Is  possible  that 
such  case  might  exist.  The  case  of  Cox  v. 
Kyle,  75  Miss.  667,  23  South.  518,  Is  directly 
in  point  here.  There  Is  neither  necessity  nor 

i  propriety  shown  for  the  sale  of  this  property 

'for  partition. 

'  We  do  not  deem  it  necessary  to  enter  upon 
any  general  discussion  as  to  when  it  Is  proper 
to  allow  a  solicitor's  fee  under  section  3542. 


It  sufllceth  to  say  that  in  no  case  can  there 
be  but  one  fee  allowed,  and  In  this  case  it 
was  improper  to  allow  any  solicitor's  fee 
taxable  against  the  Interest  of  Smith. 

The  case  Is  reversed  and  remanded  general- 
ly, with  leave  to  either  party  to  reopen  the 
case  and  take  any  further  testimony  desired. 


WASHINGTON  v.  STATE.    (No.  18,296.) 
(Supreme  Court  of  Mississippi.   June  1,  1908.) 

1.  Criminal  Law  —  Summary  Conviction  — 
Appeal  —  Rkcokd  —  Amendment  or  Tban- 
scbipt. 

On  appeal  to  the  circuit  court  in  a  prose- 
cution for  the  unlawful  sale  of  intoxicating  liq- 
uors had  before  the  mayor  of  a  city,  the  mayor 
may  not  by  his  verbal  testimony  amend  the 
transcript  of  record. 

[Ed.  Noto.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  582.] 

2.  Same  —  Tbial  of  Cause  Anew  —  Admissi- 
bility or  Evidence. 

On  appeal  to  the  circuit  court  and  a  trial 
of  the  cause  anew  in  a  prosecution  for  the  un- 
lawful sale  of  intoxicating  liquors  had  before  the 
mayor  of  a  city,  a  state's  witness,  testifying  be- 
fore the  mayor  and  also  on  the  trial  in  the  cir- 
cuit court,  cannot  on  the  latter  trial  be  corrobo- 
rated by  the  testimony  of  the  mayor  as  to  what 
the  witness  testified  to  before  him,  where  three 
witnesses  testified  that  the  sale  was  not  made, 
and  there  was  only  one  witness  for  the  state. 

3.  Same— Necessity  of  Arraignment. 

On  appeal  to  the  circuit  court  from  the  con- 
viction for  the  unlawful  sale  of  liquor  had  be- 
fore the  mayor  of  a  city,  the  defendant  must  be 
arraigned  in  the  circuit  court,  since  the  trial  is 
de  novo. 

4.  Same  —  Appeal  —  Objections— Waiver— 
Failube  to  Object  Below. 

On  appeal  from  a  conviction  in  the  circuit 
court  on  appeal  from  the  mayor's  court  for  the 
unlawful  sale  of  liquor,  objections  to  the  want 
of  arraignment  of  accused,  not  made  hi  the 
court  below,  will  not  be  noticed. 

5.  Sams  —  Courts  —  Conflicting  Jurisdic- 
tions —  Police  Coubt  —  Justices  of  the 
Peace. 

An  affidavit  for  the  unlawful  sale  of  liquor 
was  sworn  to  before  the  police  clerk,  and  charg- 
ed that  defendant  within  the  corporate  limits 
of  the  said  city  sold  the  liquor,  and  concluded 
against  the  peace  and  dignity  of  the  state.  In 
the  transcript  of  the  record  of  the  trial  appeared 
the  statement,  "Copy  of  the  records  of  proceed- 
ings before  W.  S.  Vardaman.  mayor  of  the  city 
of  Greenwood  and  ex  officio  justice  of  the  peace 
of  Leflore  county,  in  said  city,  in  the  case,  etc., 
and  also  contained  the  sentence  of  defendant, 
which  was  that  defendant  be  fined  $500  and  im- 

firisoned  in  the  city  jail.  Under  statutes  relat- 
ng  to  such  offenses  the  mayor  might  act  as  po- 
lice justice,  which  was  the  police  court  to  try 
offenses  against  the  city,  and  as  mayor  and  ex 
officio  justice  of  the  peace  he  might  hold  another 
court,  the  regular  court  of  a  justice  of  the  peace, 
to  try  prosecutions  for  offenses  against  the  state. 
By  Code  1906,  |  3398,  the  police  justice  is  re- 
quired to  keep  a  separate  docket  as  justice  of 
the  peace.  Held,  that  under  the  facts  the  juris- 
diction of  the  two  courts  was  so  confused  that 
the  defendant  must  be  discharged. 

Appeal  from  Circuit  Court,  Leflore  Coun- 
ty; Sydney  Smith,  Judge. 

Gertrude  Washington  was  convicted  hi  the 
circuit  court,  on  appeal  from  a  summary  con- 
viction, of  the  unlawful  sale  of  intoxicating 
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liquors,  and  she  appeals.  Reversed,  and 
prisoner  discharged. 

McClurg,  Gardner  A  Whittington  and 
Mayes  &  Longstreet,  for  appellant.  Geo. 
Bntler,  Asst  Atty.  Gen.,  for  the  State. 

CALHOON,  J.  We  think  it  was  error  to 
permit  the  mayor  by  his  verbal  testimony 
to  amend  the  transcript  of  the  record.  This 
must  be  done  by  the  book  itself,  or  certified 
amended  transcript  from  the  book  or  paper 
as  it  is.  The  transcript  should  be  a  veri- 
table copy  of  the  record  from  the  book,  and 
that  transcript  cannot  be  amended  in  any 
way,  so  as  to  change  it  from  the  actual  con- 
dition of  the  book. 

It  was  error  to  allow  the  mayor,  who  tried 
the  case  In  the  court  below,  to  testify  as  to 
what  a  state  witness  had  testified  before  him 
on  the  original  trial  in  corroboration  of  her 
testimony  on  the  appeal  trial.  It  will  be 
noted  that  three  witnesses  testified  that  the 
sale  of  whisky  was  not  made,  and  that  there 
was  only  one  witness  for  the  state.  Under 
this  condition  of  things,  what  that  state  wit- 
ness testified  before,  In  order  to  corroborate 
her  statement,  was  inadmissible. 

The  trial  began  by  an  affidavit,  which  ap- 
pears to  have  been  "in  the  police  court,  city 
of  Greenwood."  It  is  made  before  the  clerk 
of  the  police  court  by  one  Miller,  who  made 
oath  that  the  appellant,  "within  the  corpo- 
rate limits  of  the  said  city  of  Greenwood, 
in  the  county  and  state  aforesaid,"  commit- 
ted the  offense,  and  concludes  "against  the 
peace  and  dignity  of  the  state  of  Mississip- 
pi." We  then  find  in  the  transcript  a  state- 
ment as  follows:  "Copy  of  the  records  of 
proceedings  before  W.  S.  Vardaman,  mayor 
of  the  city  of  Greenwood  and  ex  officio  jus- 
tice of  the  peace  of  Leflore  county,  In  said 
cfty,  in  the  case  therein  set  forth,  to  wit: 
The  City  of  Greenwood  v.  Gertrude  Wash- 
ington." And  the  transcript  then  proceeds 
to  show  when  the  warrant  was  Issued  and 
when  returnable,  etc.,  and  then  we  have  the 
sentence,  which  is  that  the  defendant  be 
fined  in  the  sum  of  "$500  and  imprisonment 
in  the  city  jail  for  00  days,  and  be  committed 
until  the  fine  and  costs  is  paid." 

A  motion  was  made  to  dismiss  the  cause 
because  the  transcript  showed  a  conviction 
in  the  court  of  the  justice  of  the  peace  for 
violation  of  an  ordinance  of  the  city  of  Green- 
wood, while  the  affidavit  charged  her  with 
the  violation  of  the  statute  of  the  state  of 
Mississippi.  This  motion  was  renewed  In 
another  shape,  because  the  record  of  appeal 
showed  an  affidavit  In  the  mayor's  court 
charging  a  violation  of  the  statutes  of  the 
state,  while  It  also  shows  that  she  was  not 
convicted  on  the  violation  of  a  state  statute, 
but  a  violation  of  a  city  ordinance.  There 
was  also  a  motion  to  discharge  the  defend- 
ant because  of  want  of  jurisdiction  in  the 
court  below,  and  because  there  was  no  affi- 
davit charging  her  with  the  violation  of  any 


ordinance  for  unlawful  retailing.  It  is  plain 
that  the  district  attorney  had  grave  doubts 
of  the  ground  he  stood  on,  because,  after 
the  trial  was  over,  after  the  state  and  de- 
fendant had  rested,  after  the  jury  had  re- 
tired, while  the  court  was  acting  on  in- 
structions, he  asked  the  court  to  amend  the 
copy  of  proceedings  certified  to  by  the  mayor, 
and  the  testimony  of  the  mayor  was  Intro- 
duced, in  which,  as  before  said,  he  was  er- 
roneously permitted  to  testify  that  the  tran- 
script which  he  had  certified*  to  was  incor- 
rect. 

This  record  presents  the  fact,  to  which 
the  attention  of  the  court  below  was  called, 
that  there  never  had  been  any  arraignment 
in  that  trial  In  the  circuit  court.  On  the  ap- 
peal this  was  a  trial  de  novo,  and  arraign- 
ment was  necessary  In  the  circuit  court 
That  court  might,  at  any  time  during  the 
entire  trial,  it  may  be  assumed,  have  the 
formal  arraignment  made,  when  Its  atten- 
tion was  called  to  the  fact  that  It  had  not 
been  made.  It  is  true  that  the  want  of 
arraignment  would  not  be  noticed  in  this 
court  when  the  point  was  not  made  In  the 
court  below ;  but  we  are  not  prepared  to  say 
that  defendant  was  not  entitled  to  it  on  de- 
mand, or  that,  if  not  made  in  the  court  below 
when  the  attention  of  the  court  was  called 
to  it,  advantage  of  it  could  not  be  taken  of 
it  here. 

Under  our  statutes  the  mayor  may  act  as 
police  justice  to  dispose  of  prosecutions  for 
violations  of  the  city  ordinances,  which  is 
the  police  court,  and  as  mayor  and  ex  officio 
justice  of  the  peace  he  may  hold  another 
court— that  is,  the  regular  court  of  the  jus- 
tice of  the  peace— to  try  prosecutions  for 
violations  of  the  state  laws.  These  two 
courts  are  wholly  distinct  and  separate ;  the 
police  court  trying  municipal  charges,  and 
the  court  of  the  justice  of  the  peace  state 
offenses.  The  record  must  show  clearly 
what  offense  was  charged  and  against  what 
power,  whether  municipal  or  state,  so  that 
there  may  be  a  plea  of  former  conviction  or 
former  acquittal,  which  would  apply  without 
any  question. 

By  our  Code  1900,  8  3398,  the  police  Jus- 
tice is  required  to  keep  a  separate  docket 
as  justice  of  the  peace,  and  It  seems  the  stat- 
ute was  designed  to  prevent  the  intermixing 
of  the  two  powers  of  the  police  justice  and 
the  justice  of  the  peace.  Here  the  affidavit 
was  clearly  aa  affidavit  In  the  police  court 
of  the  city  of  Greenwood,  and  it  Is  certified 
by  the  clerk  of  the  city  of  Greenwood, 
"ex  officio  clerk  of  police  court"  of  said  city. 
Unmistakably  this  affidavit  was  made  In  the 
police  court  before  the  police  clerk,  and  it 
charged  no  offense  that  the  police  court 
could  try,  because  it  did  not  charge  a  viola- 
tion of  any  municipal  ordinance. 

It  appears,  also,  that  the  sentence  was  to 
confinement  in  the  city  jail.  It  Is  true  that, 
if  the  trial  was  before  the  mayor  as  ex  of- 
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flclo  Justice  of  the  peace,  the  mere  nullity 
of  the  sentence  by  confining  the  prisoner 
to  the  wrong  Jail,  and  the  mere  excess  of 
fine,  would  not  materially  change  results, 
because,  on  the  appeal  trial,  proper  sentence 
could  be  rendered;  but  the  fact  of  her  sen- 
tence to  the  city  Jail  shows  the  confusion  in 
the  two  Jurisdictions. 

Our  examination  of  this  case  satisfies  us 
that  it  should  be  reversed,  and  the  prisoner 
should  be  discharged;  and  it  Is  so  ordered. 


CITY  OF  GULFPORT  v.  TODD.    (No.  13,375.) 

(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Municipal  Corporations— Taxation— Pbop- 
ebty  Subject  to  Taxation  —  Time  fob 
Levying  Assessment. 

Under  Ann.  Code  1892,  §§  2926,  3018,  3020, 
3748,  3771,  authorizing  a  municipality  to  levy 
taxes  on  the  property  within  the  corporate  lim- 
its, "taxable  according  to  the  laws  of  the  state," 
and  providing  that  all  taxable  property  acquired 
before  the  1st  day  of  February  shall  be  assessed 
for  the  current  year,  etc.,  a  city  which,  by  ordi- 
nance adopted  in  April  of  a  year,  enlarges  its 
corporate  limits  and  thereby  takes  into  the  lim- 
its real  estate,  has  no  power  to  levy  taxes  on 
such  real  estate  for  the  current  year. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  2049.] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Chancellor. 

Suit  by  W.  A.  Todd  against  the  city  of 
Culfport  From  a  decree  granting  the  re- 
lief prayed  for,  defendant  appeals.  Affirmed. 

The  city  of  Gulfport,  a  municipal  corpora- 
tion chartered  and  operating  under  the  chap- 
ter on  municipalities  of  the  Annotated  Code 
of  1892  (sections  2911-3039),  and  being  in  ex- 
istence on  and  before  the  1st  day  of  Febru- 
ary, 1906,  on  March  9,  1906,  acting  through 
its  board  of  mayor  and  aldermen,  passed 
the  necessary  and  proper* ordinances  prelimi- 
nary to  extending  its  corporate  limits.  On 
April  12,  1906,  the  final  ordinance  extending 
the  corporate  limits  was  passed  and  became 
operative.  Later  during  the  year  1906,  at 
the  time  and  in  the  manner  provided  by  law, 
the  municipality  made  Its  annual  assessment 
for  taxes  on  all  lands  then  within  the  cor- 
porate limits,  and  fixed  a  levy  thereon  for 
municipal  purposes.  Complainant,  appellee 
here,  was  the  owner  of  certain  land  brought 
into  the  corporate  limits  by  said  extension  on 
April  12,  1906.  Taxes  for  the  year  1900 
were  levied  on  complainant's  land.  He  re- 
fused to  pay  the  taxes  thereon  and  filed  a 
bill  for  Injunction  to  restrain  the  municipal 
tax  collector  from  collecting  municipal  taxes 
on  his  property.  '  The  defendant  demurred, 
and  moved  to  dissolve  the  injunction,  which 
being  overruled,  and  defendant  declining  to 
answer  or  plead  further,  a  decree  was  enter- 
ed making  the  injunction  perpetual,  and 
from  this  decree  defendant  appeals.  Appel- 
lee contends  that  hla  property  is  not  liable 
for  taxation  to  the  city  for  the  fiscal  year 


1906,  because  It  was  not  within  the  city  lim- 
its on  the  1st  day  of  February,  the  time 
fixed  by  law  for  the  assessment  of  property 
for  taxation,  and,  further,  because  the  city 
had  no  right  to  collect  taxes  attempted  to 
be  collected  from  him,  for  the  reason  that 
the  assessment  was  not  equal  and  uniform, 
as  required  by  the  Constitution  of  the  state, 
since  certain  railroads  and  other  public 
service  corporations  (assessed  by  the  State 
Railroad  Commission)  were  not  required  to 
pay  taxes  to  the  municipality  on  property 
brought  into  the  corporate  limits  by  said 
ordinance  of  April  12th. 

Section  8748  of  the  Annotated  Code  of 
1892  provides  as  follows:  "All  taxable  prop- 
erty brought  Into  the  state  or  acquired  or 
held  by  any  person  before  the  1st  day  of 
February  shall  be  assessed,  and  taxes  there- 
on paid  for  the  current  year."  Section  3771 
of  the  Annotated  Code  of  1892  provides  that 
"lands  shall  be  assessed  between  the  1st 
day  of  February  and  the  1st  day  of  July." 
Section  2926  of  the  Annotated  Code  of  1892 
gives  the  municipality  the  right  to  "levy  and 
collect  taxes  upon  all  the  real,  mixed  and 
personal  property  within  the  corporate  lim- 
its, taxable  according  to  the  laws  of  the 
state,  the  valuation  of  such  property  to  be 
taken  from  the  assessment  rolls  of  the  coun- 
ty." Section  3018  of  the  Annotated  Code 
of  1892  provides  that  "the  municipal  assess- 
ment of  property  for  taxation  shall  be  made 
by  the  clerk  or  tax  collector,  by  copying 
from  the  county  assessment  rolls  that  por- 
tion thereof  which  embraces  property  or  per- 
sons within  the  corporate  limits;  the  copy 
may  be  made  at  any  time  after  the  assess- 
ment rolls  are  approved."  Section  3020  of 
the  Annotated  Code  of  1892  provides  that: 
'"The  mayor  and  board  of  aldermen  shall 
levy  the  municipal  taxes  at  the  regular  meet- 
ing In  September  of  each  year,  or,  In  case 
of  failure  so  to  do,  at  any  other  regular 
meeting  thereafter." 

Jno.  L.  Heiss,  for  appellant,  cites  25  Bnc. 
of  Law  (2d  Ed.)  p.  620;  Mt.  Pleasant  v.  Beck- 
with,  100  U.  S.  530,  25  L.  Ed.  699;  Broughton 
v.  Pensacola,  98  U.  S.  266.  23  L.  Ed.  896;  1 
Abbott  on  Municipalities,  23,  680;  Barnes  v. 
District  of  Columbia,  91  U.  S.  540,  23  L. 
Ed.  440;  Daily  v.  Swope,  47  Miss.  379;  98 
U.  S.  266,  23  L.  Ed.  896;  1  Abbott  on  Mu- 
nicipalities, 678;  Id.  par.  311;  27  Enc.  of 
Law  (2d  Ed.)  pp.  630,  897;  Westport  v.  Mc- 
Gee,  128  Mo.  153,  30  S.  W.  523;  Martin  v. 
Dix,  52  Miss.  53,  24  Am.  Rep.  661;  1  Cooley 
on  Taxation,  p.  3,  note  4;  Thomas  v.  Gay, 
169  U.  S.  264,  18  Sup.  Ct.  340,  42  L.  Ed.  740; 
25  Enc  of  Law  (1st  Ed.)  p.  131;  27  Enc. 
of  Law  (2d  Ed.)  p.  618;  Hawkins  v.  Car- 
roll, 50  Miss.  735. 

McWlllle  &  Thompson,  for  appellant,  cite 
Jackman  v.  Second,  etc.,  In  Salisbury,  5  Gray 
(Mass.)  413;  Swift  v.  Newport,  7  Bush  (Ky.) 
37;  Deason  v.  Dixon,  54  Miss.  585;  Waldron 
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*     v.  Lee,  5  Pick.  (Mass.)  328;  White  Pine  Coun- 
ty v.  Ash,  B  Nev.  279. 

Barrett  &  Taylor,  for  appellee,  cite  Jackson 
v.  Newman,  59  Miss.  885,  42  Am.  Rep.  367; 
Pitts  v.  Vicksbnrg,  72  Miss.  181,  16  South. 
418;  Adams  v.  Ducate,  86  Miss.  276,  38 
South.  497 ;  Vlcksburg  Waterworks  Co.  v. 
Vicksbnrg  Water  Supply  Co.,  86  Miss.  68,  38 
South.  302;  Crittenden  v.  Boonevllle  (Miss.) 
45  South.  724;  20  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  1140;  Leonard  v.  Canton,  35  Miss. 
189;  Adams  v.  Bank,  75  Miss.  701,  23  South. 
395;  Id.,  78  Miss.  532,  29  South.  402;  Vlcks- 
burg v.  Worrell,  67  Miss.  47,  7  South.  219; 
27  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  662; 
Wildberger  v.  Shaw,  84  Miss.  442,  36  South. 
539;  Austin  v.  Butler  (Tex.  Civ.  App.)  40  S. 
W.  840;  Deason  v.  Dixon,  54  Miss.  585; 
McHenry  Baptist  Church  v.  McNeal,  86 
Miss.  22,  38  South.  195 ;  Jennings  v.  Coahoma 
County,  79  Miss.  525,  81  South.  107. 

OALHOON,  J.  The  appellee,  Todd,  filed 
his  bill  for  injunction,  which  injunction  is 
sustained  and  made  perpetual  by  the  final 
decree  of  the  court  below.  The  purport  of 
the  biU  is  that  the  city  of  Gulfport  enlarged 
Its  city  limits,  the  ordinance  of  enlargement 
being  of  date  April  12,  1906,  after  the  prop- 
er preliminary  steps.  By  this  enlargement 
the  real  estate  of  appellant  was  taken  into 
the  corporate  limits  of  the  city,  precedently 
to  which  time  it  had  been  in  Harrison  coun- 
ty, and  not  In  the  city.  On  the  1st  day  of 
February,  previous  to  the  time  that  this 
land  was  taken  into  the  corporate  limits, 
it  was  subject  to  the  law  of  the  state,  and 
to  assessment  under  that  law  by  Harrison 
county. 

This  is  not  a  case  of  merger  of  two  cor- 
porations. It  is  a  case  where  the  effort  is 
to  tax  for  general  revenue  purposes  land 
which  was  not  In  the  city  on  the  1st  day  of 
February.  There  is  no  question  of  govern- 
mental agency  here,  but  simply  the  question 
of  the  power  of  a  subordinate  creation  of  the 
state  to  tax  for  its  general  revenue  purposes, 
without  reference  to  the  day  fixed  by  the 
laws  of  the  state.  We  are  construing  here 
our  own  statute,  and  we  do  not  think  it  is 
within  the  power  of  a  municipality  by  en- 
largement of  boundary  to  change  the  day  fix- 
ed by  the  Legislature,  to  wit,  February  1st 
Property  brought  into  the  state  after  the  1st 
day  of  February  is  not  taxed  for  that  year, 
and  It  is  not  to  be  tolerated  that  a  munici- 
pality may  do  what  the  state  does  not  do. 
We  do  not  think  any  authority  can  be  found 
which  In  a  precisely  similar  case  holds  other- 
wise. If  so,  we  decline  to  follow  It  The 
assiduity  of  counsel  on  either  side  has  pro- 
duced in  the  briefs  all  cases  that  could  be 
found,  and  we  will  not  undertake  to  add 
to  those  produced  for  the  appellee  In  the 
brief  of  his  counsel. 

Affirmed. 


REPORTER.  (Miss. 

DOCHTERMAN  et  al.  v.  MARSHALL  et  al. 

(No.  13,192.) 
(Supreme  Court  of  Mississippi.    June  1,  1908.) 

1.  Adverse    Possession  —  Pleadings  aitd 
Proof. 

Where,  in  a  suit  to  quiet  title,  it  appeared 
from  all  the  pleadings  and  proofs  that  B.  and 
those  under  whom  he  claimed  had  been  in  ad- 
verse possession  of  part  of  the  land  for  50 
years,  and  the  entire  case  was  tried  on  the  the- 
ory that  B.  claimed  to  own  the  property  by  ad- 
verse possession,  and  the  facts  alleged  in  the  an- 
swer showed  title  by  adverse  possession,  B.'s 
failure  to  expressly  plead  the  statute  of  limita- 
tions was  not  a  fatal  defect  in  his  claim, 

2.  Reformation  of  Instruments  —  Deeds  — 
Evidence. 

Evidence  held  to  warrant  a  decree  reform- 
ing a  deed,  which  did  not  express  the  real  in- 
tention of  the  parties  because  of  a  mistake  aa 
to  the  actual  boundaries  of  the  land. 

3.  Deeds  —  Construction  —  Description  of 
Land. 

While  a  conveyance  of  land  by  general  de- 
scription, such  as  giving  the  name  by  which  the 
estate  is  commonly  known,  is  sufficient,  such 
general  description  will,  nevertheless,  be  con- 
trolled by  a  subsequent  particular  description. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Deeds,  f  819.] 

Appeal  from  Chancery  Court  Claiborne 
County;  J.  S.  Hicks,  Chancellor. 

Bill  by  O.  B.  Dochterman  and  another 
against  Jacob  Bernheimer  and  others.  From 
an  adverse  decree,  complainants  appeal.  Af- 
firmed. 

It  appears  that  only  Bernheimer,  Bagnell, 
and  Martin  have  any  interest  in  the  sub- 
ject-matter, and  they  answer  the  bill;  Bern- 
heimer making  his  answer  a  cross-bill,  pray- 
ing a  reformation  of  a  deed  executed  by  hlni 
to  complainants.  Complainants  charge  that 
they  have  not  been  put  in  possession  of  all 
of  the  land  sold  them  by  Bernheimer,  and 
charge,  further,  that  Bernheimer  never  had 
title  to  some  of  the  land,  and  that  Bagnell 
and  Martin  claim  to  be  the  owners  of  cer- 
tain portions  thereof.  The  prayer  of  the  bill 
Is  for  a  cancellation  of  all  such  claims  of  de- 
fendants as  are  Inferior  or  secondary  to 
those  of  complainants,  and  for  clear  and  dis- 
tinct description  of  the  lands  held  adversely 
to  complainants  by  virtue  of  paramount  ti- 
tles and  equities  and  to  confirm  and  quiet 
complainants'  title  to  the  remainder,  and  for 
such  damages  as  complainants  may  have  sus- 
tained, etc.  The  chancellor  entered  a  decree 
establishing  the  title  of  Martin  and  Bagnell 
to  the  lands  claimed  by  them;  it  appearing 
to  the  satisfaction  of  the  court  that  same 
were  entered  in  the  deed  to  complainants 
by  mistake.  The  court  decreed,  further,  that 
the  deed  should  be  reformed,  as  prayed  in 
the  cross-bill  of  Bernheimer,  so  as  to  convey 
to  complainants  the  property  known  as  "St. 
Albans."  From  this  decree,  complainants 
appeal. 

F.  A  Polsley  and  McKnlght  &  McKnight 
for  appellants.  J.  McC.  Martin  and  E.  S-,  J. 
T.  &  H.  W.  M.  Drake,  for  appellees. 
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CALHOON,  J.  Foster  and  Dochterman  filed  J 
tbeir  bill  against  divers  defendants,  all  of 
whom  are  eliminated  except  Martin,.  Bag- 
nell,  and  Jacob  Bernheimer.  Foster  and 
Dochterman  aver  that  they  are  the  owners 
of  some  2300  acres  of  land,  and  they  de- 
ralgn  their  title  from  a  warranty  deed  from 
Jacob  Bernheimer,  one  of  the  defendants,  to 
them.  They  charge  that  they  have  not  been 
put  in  possession  of  all  the  land  In  the  calls 
of  that  deed  to  them,  because,  as  to  some  of 
it,  Bernheimer  had  no  title,  and  because 
other  parcels  of  it  are  held  and  claimed  by 
defendants  Martin  and  Bagnell,  as  to  which 
they  aver  that  the  title  and  possession  of  the 
parcels  of  land  claimed  by  Bagnell  and  Mar- 
tin were  when  the  deed  was  executed,  and 
now  are,  in  the  said  Martin  and  Bagnell. 
This  much,  that  the  title  and  possession  of 
these  parcels  were  in  Martin  and  Bagnell,  is, 
of  course,  formally  admitted  by  them.  As  to 
the  defendant  Martin  the  conclusion  of  the 
chancellor  is  too  clearly  right  to  admit  of  con- 
troversy. 

As  to  Bagnell  it  is  contended  in  the  brief 
that  he  must  lose  here  because  he  did  not 
expressly  plead  the  statute  of  limitations. 
But  it  appears  from  all  the  pleadings  and  all 
the  proofs  that  Bagnell,  and  those  under 
whom  he  claims,  have  been  In  the  adverse 
possession  of  that  part  of  the  land  for  50 
years.  The  whole  case,  as  to  Bagnell's  part 
of  the  land,  was  fought  out  on  the  idea 
that  be  claimed  to  own  the  property  by  ad- 
verse possession,  and  the  evidence  shows  real- 
ly that  he  and  those  under  whom  he  claimed 
had  been  in  the  adverse  occupancy  for  about 
50  years.  The  statute  of  limitations  may 
be  set  up  either  by  technical  separate  plea 
or  in  the  answer,  and  Bagnell's  answer 
abundantly  shows  that  he  claims  by  ad- 
verse possession,  and,  as  above  appears,  com- 
plainant's bill  charges  his  adverse  possession 
of  the  part  of  the  land  claimed  by  him.  Be- 
sides, the  very  facts  set  up  in  his  answer 
show  title  by  adverse  possession.  So  we 
hold  that  the  chancellor's  decree  was  right 
as  to  Bagnell. 

As  to  Bernheimer  it  will  be  observed  that 
the  charge  in  the  bill  is  that  the  complainants 
got  less  by  land  office  numbers  than  they 
were  entitled  to  by  the  description  contained 
in  the  deed  from  Bernheimer  to  them.  Bern- 
heimer's answer  is  made  a  cross-bill,  which 
cross-bill  prays  for  a  reformation  of  his 
deed  to  conform  to  the  Intention  of  the  par- 
ties to  the  sale  and  purchase.  It  is  shown 
in  the  evidence  that  Bernheimer,  when  he 
made  the  deed,  did  not  know  the  bound- 
aries of  the  land,  and  he  had  no  knowledge 
of  the  land  numbers  of  It.  The  property  had 
been  known  as  the  St  Albans  property  for 
a  great  number  of  years.  Bernheimer  had 
bought  it  as  the  St.  Albans  property,  he  in- 
tended to  sell  it  as  the  St  Albans  property, , 
and  be  avers  In  his  cross-bill  that  the  ven- 
dees, Dochterman  and  his  brother-in-law,  Fos- 
ter, knew  the  boundaries  of  the  land,  the 


real  St  Albans  property,  and  that  they  in- 
tended to  buy  that  Dochterman  had  been 
the  manager  of  the  property  for  many  years 
before  Bernheimer  bought  it  Dochterman 
was  familiar  with  the  boundaries,  and,  mani- 
festly, bought  it  knowing  them,  and,  as  we 
think,  perfectly  well  knowing  that  Bernheimer 
designed  to  sell  only  tie  St  Albans  property. 
We  think,  without  going  into  the  details  of 
It  that  the  evidence  before  the  chancellor 
abundantly  justified  him  in  decreeing  a  ref- 
ormation of  the  deed  which  Bernheimer  made 
to  conform  to  the  real  intention  of  the  par- 
ties, and  to  convey  only  the  St.  Albans  place 
by  its  actual  boundaries.  Bernheimer's  .deed 
conveys  "unto  Charles  W.  Foster  and  C.  B. 
Dochterman  the  following  described  real  es- 
tate, known  as  St.  Albans,  situate,  lying, 
and  being  In  the  county  of  Claiborne,  state 
of  Mississippi,  to  wit"  and  then  it  proceeds 
to  describe  the  property  by  land  numbers. 
While  there  can  be  no  controversy  that  a 
conveyance  of  land  by  general  description, 
such  as  giving  the  name  by  which  the  es- 
tate Is  commonly  known,  is  sufficient,  still 
the  general  description  will  be  controlled  by 
the  subsequent  particular  description.  But 
in  the  particular  case  before  us  it  seems 
plain  that  the  intent  of  the  vendor  was  to 
convey  by  the  general  description  and  that 
the  intent  of  the  purchaser  was  to  buy  by 
the  general  description.  Dochterman,  one  of 
Bernheimer's  vendees,  had  been  for  years 
the  manager  of  the  St  Albans  property  and 
was  familiar  with  its  boundaries.  He  was 
the  manager  of  it  at  the  date  of  the  purchase, 
and  we  gather  from  the  testimony  in  this 
whole  record  that  the  real  contract  was  to 
buy  the  land  known  as  the  St  Albans  land. 
Affirmed. 


S.  S.  DADE  ft  SONS  v.  GRIFFITH." 
(No.  13,206.) 

(Supreme  Court  of  Mississippi.   June  1,  1908.) 

Public  Lands— Homesteads— Final  Proof 
—Vested  Rights— Effect. 

Where  a  government  homestead  entry  man, 
after  five  years'  residence,  made  final  proof  be- 
fore the  expiration  of  seven  years,  as  required 
by  Rev.  St  U.  S.  §  2291  (U.  S.  Comp.  St.  1901, 
p.  1390),  he  thereby  acquired  a  vested  right  to 
the  land  which  he  was  entitled  to  convey;  and 
this,  though  such  proofs  were  not  forwarded  to 
the  land  office  because  of  the  entryman's  fail- 
ure to  pay  the  necessary  fees,  so  that  a  duly  re- 
corded conveyance  of  the  land  by  the  entrymau 
prior  to  the  forwarding  of  such  proofs,  consti- 
tuted a  valid  conveyance  and  notice  as  against 
the  holder  of  a  deed  of  trust  subsequently  exe- 
cuted by  the  entryman  and  recorded  after  he 
had  received  his  final  receipt  from  the  land 
office. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Public  Dands,  §  868.] 

Appeal  from  Chancery  Court,  Jefferson 
Davis  County;  G.  G.  Lyell.  Chancellor. 

Action  by  8.  S.  Dale  ft  Sons  against  H.  T. 
Griffith  to  cancel  defendant's  title  to  cer- 
tain land  In  controversy  and  for  possession. 

•Suggestion  of  error  overruled  July  6,  1908. 
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Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Affirmed. 

Appellants  filed  a  bill  in  the  chancery  court 
to  cancel  appellee's  title  to  the  land  in  con- 
troversy and  for  possession  of  the  property. 
The  record  discloses  the  following  facts: 
One  Burke  Hall  entered  upon  the  land  in 
controversy  as  a  homestead  on  August  16, 
1893,  and  complied  with  all  the  requirements 
of  law,  and  acted  in  good  faith  as  a  home- 
steader. On  November  17,  1899,  Hall  gave 
notice  by  publication  that  he  would  make 
final  proof  of  homestead  entry  before  the 
chancery  clerk  as  commissioner  on  Decem- 
ber 29,  1899.  The  entryman  appeared  on 
that  date  and  made  out  his  proof,  which  In 
all  respects  complied  with  the  requirements 
of  law,  but  did  not  pay  the  necessary  fees 
which  would  entitle  him  to  forward  the  proof 
to  the  United  States  land  office.  Later,  how- 
ever—that Is,  on  March  18,  1902— said  Burke 
Hall  again  gave  notice  of  Intention  to  make 
final  proof,  and  on  April  29,  1902,  final  proof 
was  made,  the  required  fee  paid,  and  proof 
forwarded  to  the  register  of  the  United 
States  land  office,  and  Hall  received  a  final 
receipt  from  the  land  office.  On  November 
30,  1901,  said  Burke  Hall  and  his  wife  sold 
the  property  to  appellee,  H.  T.  Griffith,  for  a 
valuable  consideration.  The  Griffith  deed 
was  placed  of  record  December  9,  1901,  and 
it  is  through  this  deed,  which  conveys  by  gen- 
eral warranty,  that  Griffith  claims  the  land. 
It  is  agreed  that  Griffith  knew  of  the  notice 
of  proof  to  be  taken  December  29,  1899,  and 
that  he  believed  the  same  bad  been  properly 
made  and  forwarded  to  the  land  office,  and 
that  he  acted  at  all  times  in  perfect  good 
faith.  On  January  1,  1902,  Griffith  entered 
Into  a  written  contract  with  said  Burke  Hall, 
whereby  he  rented  the  above-described  lands 
to  Hall  for  the  year  1902.  On  September  29, 
1903,  said  Burke  Hall  and  wife  executed  a 
deed  of  trust  in  favor  of  appellees,  S.  S. 
Dale  &  Sons,  conveying  this  property  in 
trust  to  secure  an  Indebtedness  owing  by 
Hall  to  complainants,  and  on  January  6, 1905, 
Hall  and  wife  renewed  this  deed  of  trust. 
Thereafter,  on  August  4,  1906,  the  trustee  In 
said  deed  of  trust,  the  debt  remaining  un- 
paid, advertised  and  sold  this  property  in 
satisfaction  of  the  debt  due  appellants,  and 
at  Bald  sale  appellants  became  the  purchasers. 
It  is  agreed  that  Burke  Hall  was  In  posses- 
sion of  the  land  at  the  time  it  was  sold  by 
the  trustee,  and  that  appellants  had  no  knowl- 
edge of  his  lease  contract  with  Griffith. 

Livingston  &  Cowart,  for  appellants.  G. 
Wood  Magee,  for  appellee. 

MAYES,  J.  In  the  case  of  Newkirk  v. 
Marshall,  35  Kan.  77,  10  Pac.  571,  It  Is  held 
that:  "Under  the  United  States  homestead 
laws,  and  by  a  compliance  with  them,  a  per- 
son entering  a  homestead,  or  In  case  of  his 
death  bis  widow,  or  in  case  of  the  death  of 
both  his  heirs  or  devisee,  obtains  a  vested 


right  in  the  homestead  at  the  expiration  of 
five  years  from  the  entry  thereof,  and  upon 
making  proper  proof  Is  entitled  to  a  patent 
for  the  land  from  the  United  States ;  and  as 
soon  as  a  person  is  entitled  to  a  patent,  al- 
though it  may  not  yet  have  been  Issued,  and 
may  not  be  issued  for  years,  he  or  she  may 
contract  and  be  contracted  with  concerning 
the  land,  or  sell  It  or  convey  the  same,  pre- 
cisely the  same  as  though  the  patent  had  al- 
ready been  issued.  Equity,  In  order  to  do 
justice  and  to  protect  the  rights  of  parties 
and  to  prevent  frauds,  will  generally  consider 
that  as  having  been  done  which  ought  to  be 
done;  and  in  order  to  protect  the  rights  of 
all  parties,  where  a  patent  is  due,  bat  has 
not  yet  been  Issued,  equity  will  consider  such 
rights  precisely  the  same  as  though  the  pat- 
ent had  In  fact  been  Issued  on  the  very  first 
day  on  which  It  ought  to  have  been  Issued." 

This  case  falls  precisely  within  the  rule 
laid  down  above.  The  final  proof  was  made 
on  the  29th  day  of  December,  1899,  after  five 
years'  residence  and  before  the  expiration  of 
seven  years,  such  being  the  requirement  of 
section  2291,  Rev.  St.  U.  S.  (U.  8.  Comp.  St. 
1901,  p.  1390).  The  proof  was  not  forwarded 
because  of  a  failure  to  pay  the  necessary 
fees;  but  on  that  date  the  proof  entitling 
Burke  Hall  to  the  patent  was  made,  and  his 
right  became  a  vested  right.  On  the  30th  day 
of  November,  1901,  nearly  two  years  after 
making  final  proof,  but  before  same  had  been 
forwarded,  the  land  was  sold  to  H.  T.  Grif- 
fith, and  his  deed  to  same  duly  recorded. 
Burke  Hall  had  a  perfect  right,  under  the 
facts  of  this  case,  to  sell  to  Griffith,  and  if 
he  had  the  right  to  sell  Griffith  could  protect 
his  title  by  recording  same  In  the  manner  re- 
quired by  law,  and,  having  done  so  it  was 
notice  to  the  world.  It  would  be  absurd  to 
hold  that  the  sale  of  the  land  in  question  was 
a  valid  sale,  and  yet  hold  that  the  purchaser 
had  no  way  to  protect  his  title.  When  Griffith 
recorded  his  deed  It  was  notice  to  the  world. 
The  case  of  Bernardy  v.  Colonial  Mortgage 
Company,  17  S.  D.  637.  98  N.  W.  166,  106  Am. 
St  Rep.  791,  is  directly  In  point 

Affirmed. 


MAGEE  v.  TURNER  et  al.   (No.  13386.)* 

(Supreme  Court  of  Mississippi    June  8,  1908.) 

Taxation— Redemption— What  Constitutes. 

Payment  of  taxes  to  the  Auditor  and  pro- 
curing a  deed  from  the  state  for  land  sold  for 
taxes  before  expiration  of  the  two  years  allowed 
the  owner  for  redemption  operates  as  a  redemp- 
tion of  the  land  for  the  owner's  benefit,  leaving 
no  claim  in  the  state  which  can  mature  into  a 
title  by  failure  of  the  owner  to  redeem  at  the 
expiration  of  the  two  years,  and  creating  no 
title  which  can  be  confirmed  by  any  proceeding. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  J.  B.  Webb,  Special  Judge. 

Ejectment  by  J.  D.  M.  Turner  and  others 
against  G.  Wood  Magee.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

•Suggestion  of  error  orerru^djOOglc 
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McWillle  &  Thompson,  for  appellant.  J. 
H.  Arrington  and  S.  B.  Waddell,  for  appel- 
lees. 

MATES,  J.   This  was  an  action  of  eject- 
ment, brought  by  J.  D.  M.  Turner  and  others 
against  G.  Wood  Magee,  for  the  recovery  of 
a  certain  tract  of  land  described  In  the  dec- 
laration.   The  land  originally  belonged  to 
one  Donaldson  F.  N.  Turner,  Sr.,  who  died 
about  the  year  1854,  leaving  a  last  will  and 
testament  wherein  the  lands  in  question  were 
devised  to  his  wife,  Mrs.  Jane  Turner,  for 
life,  and  after  her  death  the  remainder  to  go 
to  a  nephew  of  the  original  owner;  that  is 
to  say,  D.  F.  N.  Turner,  Jr.  Mrs.  Jane  Turner 
subsequently  married  one  Hyman  Cutrer  and 
moved  to  Texas,  and  while  there  sold  her  life 
estate  to  one  James  H.  Prestige  in  1859.  Mrs. 
Turner  died  in  Texas  on  September  4,  1906, 
and  the  plaintiffs  in  this  suit  are  the  heirs 
of  D.  F.  N.  Turner,  Jr.   After  the  convey- 
ance to  Prestige,  he  sold  his  interest  to  S. 
Gwin.   Gwln  failed  to  pay  the  taxes  on  the 
land  for  the  year  1874,  and  on  the  first  Mon- 
day of  February,  1875,  the  lands  were  legal- 
ly sold  for  the  taxes  due  for  the  year  1874 ; 
the  state  becoming  the  purchaser  thereof. 
It  Is  admitted  that  the  sale  for  the  taxes  due 
for  the  year  1874  was  a  valid  sale  In  all  re- 
spects.   Subsequently,  on  the  10th  day  of 
May,  1875,  about  3  months  after  the  first 
sale  and  purchase  thereunder  by  the  state, 
this  same  land  was  again  sold  for  taxes  un- 
der the  abatement  act  of  March  1,  1875,  and 
again  purchased  by  the  state.   On  the  10th 
day  of  August,  1876,  about  18  months  after 
the  first  sale  and  15  months  after  the  second 
sale,  and  within  the  period  of  2  years  allowed 
at  that  time  for  redemption  from  tax  sales, 
one  Samuel  Hickman  procured  from  the  Au- 
ditor a  deed  conveying  to  him  these  lands. 
Hickman  moved  on  the  property  and  lived 
there  for  a  long  while,  subsequently  making 
a  deed  to  G.  Wood  Magee,  who  now  claims 
this  property.    The  facts  further  show  that 
some  time  In  the  year  1888  Hickman  filed 
a  bill  In  the  chancery  court  for  the  purpose 
of  confirming  his  tax  title  of  the  10th  of  May, 
1875,  and  not  the  tax  title  of  February,  1875. 
This  case  was  submitted  to  the  lower  court 
on  agreed  facts,  and  the  court,  sitting  with- 
out jury,  found  in  favor  of  plaintiffs. 

In  our  view  of  It  there  Is  but  one  question 
Involved  In  this  case,  and  this  seems  to  have 
been  settled  by  the  case  of  Shattuck  v.  Dan- 
iel, 52  Miss.  834.  The  question  Is  whether 
or  not  the  payment  of  the  taxes  to  the  Audi- 
tor by  Samuel  Hickman  and  procuring  a  deed 
to  this  tract  of  land  from  the  state  before  the 
two  years  allowed  for  redemption  by  the  own- 
er expired,  operated  as  a  redemption  of  the 
laod  for  the  benefit  of  the  owner.  When 
this  deed  was  made  by  the  Auditor,  the  state 
had  no  title  which  it  could  convey.  The  state 
had  only  an  Inchoate  right,  which  would  ma- 
ture into  a  title  two  years  from  the  date  of 
its  purchase,  provided  there  was  no  redemp- 
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tion.  This  being  the  case,  any  payment  of 
the  tax  by  any  person  operated  as  a  redemp- 
tion of  the  land  in  favor  of  the  owner.  The 
state  had  no  title,  and  It  could  convey  none 
until  the  expiration  of  the  two  years.  This 
was.  held  In  the  cases  of  Shattuck  v.  Daniel, 
52  Miss.  884,  and  Faler  v.  McRae,  56  Miss. 
227.  In  those  cases  It  was  held  that  the  Audi- 
tor had  no  authority  to  make  a  sale  of  lands 
held  by  the  state  for  taxes  until  after  two 
years  from  the  date  of  purchase  by  the  state, 
the  period  allowed  for  redemption.  It  was 
further  held  that  up  to  the  expiration  of  this 
period  the  state  has  only  an  inchoate  title, 
which  will  become  absolute  after  two  years, 
and  if  the  Auditor  allow  a  person  to  enter  the 
land  and  become  a  purchaser  before  the  expir- 
ation of  this  time,  contrary  to  the  statute, 
such  purchaser,  entering  upon  the  land,  ob- 
tains no  title.  When  this  is  done,  the  pay- 
ment to  the  state  of  the  money  is  simply  a 
redemption  of  the  land  before  the  expiration 
of  the  statutory  period  of  limitation,  and  op- 
erates for  the  benefit  of  the  owner.  The  Shat- 
tuck Case  is  almost  identical  with  the  case 
presented  now.  The  attempted  confirmation 
of  the  so-called  tax  title,  attempted  to  be  In 
the  chancery  court  by  Mr.  Hickman  in  1888, 
did  not  add  any  strength  to  his  claim.  It  is 
shown  by  the  record  that  Mr.  Hickman  had 
no  tax  title  to  confirm,  and  the  proceeding 
was  a  nullity,  since  the  attempted  sale  of 
May  10,  1875,  was  void,  and  the  payment 
of  the  tax  to  the  Auditor  operated  as  a  re- 
demption and  cancellation  of  February  tax 
title.  As  there  was  no  default  in  taxes,  and 
no  tax  title  to  be  confirmed,  In  1888,  it  neces- 
sarily follows  that  a  proceeding  instituted 
for  that  purpose  was  a  nullity. 

But  it  is  argued  that  this  conveyance  by 
the  Auditor  necessarily  conveyed  such  title 
as  the  state  had,  and  that,  though  the  sale 
of  May  10,  1875,  was  void,  yet  the  sale  of 
February,  1875,  was  a  valid  sale,  and,  the 
owner  of  the  land  never  having  offered  to 
redeem  it  at  the  expiration  of  two  years, 
the  state's  title  became  perfected  In  Hickman. 
We  cannot  agree  to  this  contention.  The 
payment  of  the  tax  by  Hickman  operated  as 
a  redemption,  and  that  left  no  sort  bf  claim 
in  the  state  which  could  mature  into  a  title 
or  be  confirmed  by  any  sort  of  proceeding. 
There  can  be  no  life  given  to  a  void  proceed- 
ing. 

Affirmed. 


WHITFIELD  et  al.  v.  LYON  et  al. 

(No.  12,083.) 

(Supreme  Court  of  Mississippi.   May  25,  1908.) 

1.  Vendor  and  Purchases  —  Payment  of 
Purchase  Monet. 

It  appearing,  in  a  suit  to  cancel  defendant's 
claim  to  land  based  on  alleged  failure  to  make 
payments  as  provided  by  a  contract  of  sale, 
that  the  purchaser,  under  the  deed  from  whom 
plaintiff  claims,  discharged  his  obligations  under 
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the  contract,  amounting  to  $17,000,  with  the 
possible  exceptions  of  notes  aggregating  $3,600, 
and  that  if  he  did  not  pay  these  he  apparently 
had  adequate  reason,  in  that  he  appears  to  have 
failed  to  get  560  acres  of  the  land  warranted 
to  him;  and  it  not  appearing  that  any  effort 
was  made  by  the  sellers  to  make  good  their  brok- 
en warranty,  or  that  during  the  subsequent  peri- 
od of  30  years  they  asserted  any  claim  against 
the  purchaser,  it  cannot  be  claimed  that  he  was 
in  default. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  373.] 

2.  Wills  —  Life  Estates  —  Conveyance  bt 
Life  Tenant. 

It  cannot  be  maintained  that  life  tenants 
under  a  will  giving  land  to  testator's  children 
for  life,  with  remainder  to  their  children,  with 
power  in  the  life  tenants,  however,  to  sell  the 
land  and  invest  the  proceeds  in  other  lands  to 
be  held  under  the  same  limitations  and  condi- 
tions, conveyed  in  violation  of  the  will,  and  not 
for  reinvestment,  the  purchaser  knowing  of  and 
participating  in  the  wrong,  so  as  to  entitle  the 
remaindermen  to  such  land,  notwithstanding  the 
sale,  though  part  of  the  consideration  was  land, 
title  to  which  was  taken  in  the  names  of  the 
life  tenants,  with  no  limitation  over  to  their 
children,  and  though  part  of  the  consideration 
was  used  to  pay  off  liabilities  of  the  life  tenants 
on  the  purchase  money  of  a  place  they  had  al- 
ready bought,  taking  title  in  their  own  names ; 
their  agreement  of  sale  of  the  lands  received 
under  the  will  expressly  mentioning  the  place 
as  one  to  be  invested  in  in  accordance  with  the 
will,  and  it  not  appearing  that  their  vendee  had 
any  reason  to  know  or  believe  that  they  would 
fail  to  settle  the  title  accordingly. 

3.  Same—  Mobtqage  on  Account  of  Taxes. 

Though  a  will  devising  land  to  testator's 
children,  with  remainder  to  their  children,  gave 
the  life  tenants  power  only  to  sell  for  purposes 
of  reinvestment,  yet  there  being  taxes  due  on 
the  land,  and  the  life  tenants  having  no  re- 
sources with  which  to  pay  them,  they  could 
mortgage  part  of  the  land  to  obtain  money  to 
pay  the  taxes,  so  that  title  obtained  under  the 
mortgage  would  be  to  the  fee. 

Appeal  from  Chancery  Court,  Lowndes 
County ;  J.  F.  McCool,  Chancellor. 

Suit  by  Mrs.  A.  E.  Lyon  against  N.  W. 
Whitfield  and  others.  From  the  decree,  de- 
fendant Whitfield  and  others  appeal,  and  com- 
plainant prosecutes  a  cross-appeal.  Affirmed. 

Mrs.  A.  E.  Lyon  filed  her  bill  in  the  chan- 
cery court  against  N.  W.  Whitfield  and  oth- 
ers, children  of  W.  W.  Whitfield,  praying  a 
cancellation  of  the  claim  of  these  defendants 
to  certain  property  described  In  the  bill  as  a 
cloud  upon  complainant' 8  title.  These  defend- 
ants answered,  and  made  their  answer  a 
cross-bill,  and  asked  that  their  title  to  the 
lands  in  controversy  be  established  and  that 
they  be  put  in  possession  thereof.  Mrs.  Kline 
and  others  also  answered,  claiming  their  title 
to  portions  of  the  land  in  controversy  as  heirs 
of  one  Kline,  who  was  the  purchaser  at  a 
foreclosure  sale  under  a  trust  deed  given  to 
secure  money  loaned  by  Kline  to  one  William 
Whitfield,  the  grandfather  of  N.  W.  Whitfield 
and  the  other  defendants.  The  court  entered 
a  decree  establishing  complainant's  title  to 
certain  of  the  property  In  controversy,  and 
also  establishing  the  title  of  the  Kline  heirs 
to  the  portion  claimed  by  them,  and  canceling 
all  claims  of  N.  W.  Whitfield  and  the  other 
Whitfield  heirs  to  any  of  said  property.  From 


this  decree,  Whitfield  and  others  appeal ;  and 
Mrs.  Lyon  prosecutes  a  cross-appeal  from 
that  part  of  the  decree  establishing  the  claim 
of  the  Kline  heirs  to  a  portion  of  the  prop- 
erty. 

Wm.  Baldwin,  R.  C.  Beckett,  and  J.  J.  Me- 
Clellan,  for  appellants.  Orr  &  Harrison  and 
Alexander  &  Alexander,  for  appellees. 

EDWARD  MAYES,  Special  Judge.  This 
case  presents  two  controversies,  arising  under 
the  fifteenth  article  of  the  will  of  William 
Whitfield,  who  died  In  1854.  See  Whitfield  v. 
Burke,  86  Miss.  435,  38  South.  550,  109  Am. 
St  Rep.  714.  The  lands  in  dispute  were  by 
that  will  devised  to  his  two  sons,  William  \\\ 
and  John  A.,  for  terms  of  their  natural  lives 
respectively,  with  remainders  in  each  case  to 
the  surviving  children  of  the  testator,  and 
after  them  to  the  grandchildren.  John  A. 
died  in  1863,  without  issue,  and  William  W. 
and  a  sister,  Lucy  A,  were  his  heirs.  The 
fifteenth  article  of  the  will  contained  the  fol- 
lowing provisions:  "Nevertheless,  I  hereby 
authorize  my  sons,  If  they  desire,  or  if  either 
of  them  are  desirous,  to  sell  the  real  estate 
devised  to  him  for  the  purpose  of  purchasing 
other  lands  or  other  productive  property, 
*  •  *  to  sell  the  real  estate  •  •  •  for 
the  reasons  above  given,  and  the  title  shall 
be  good  to  the  purchaser.  The  proceeds  of 
the  sale,  however,  is  to  be  invested  in  other 
productive  and  valuable  property,  and  Is  to 
be  held  under  the  limitations  and  conditions 
of  all  the  property  so  held  by  them."  The 
facts  out  of  which  these  controversies  have 
developed  are  somewhat  complicated,  and  are 
now,  by  lapse  of  time  and  the  deaths  of  par- 
ties, quite  obscure;  but  we  shall  endeavor 
to  state  them  Intelligibly  so  far  as  known. 

It  seems  that  in  February,  1873,  Nathan 
W.  Whitfield,  one  of  the  children  of  William 
W.,  and  therefore  one  of  the  remaindermen 
under  the  will,  borrowed  from  Theodoric  C. 
Lyon  the  sum  of  $800,  which  was  invested  in 
a  homestead  for  Nathan  W-,  and  for  which 
he  executed  his  promissory  note,  with  his  fa- 
ther, his  brother,  and  his  aunt  as  securities. 
In  February,  1874,  there  were  large  amounts 
of  taxes  due  on  the  Whitfield  lands,  and  Wil- 
liam W.  and  Lucy  A.  borrowed  from  Samuel 
Kline  the  sum  of  $3,375  to  pay  the  same, 
having  no  other  resources  because  of  the  low 
conditions  of  agriculture  at  that  time,  and 
apparently  they  applied  the  money  to  that 
use.  They  executed  a  trust  deed  to  secure 
those  moneys  on  certain  lands,  including  320 
acres  of  the  land  in  controversy.  On  April 
28,  1874,  William  W.  Whitfield  and  Lucy  A. 
made  a  written  agreement  to  sell  to  Theo- 
doric C.  Lyon,  by  description,  1,080  acres  of 
the  Whitfield  lands,  including  560  acres  of 
the  lands  mortgaged  to  Kline,  for  an  aggre- 
gate estimated  sum  of  $17,393.50,  to  be  paid 
as  follows:  Lyon  to  pay  four  purchase  notes, 
theretofore  executed  by  William  W.  for  his 
residence  (the  Gray  Mount  or  Yates  place) 
near  Columbus,  being  "near  six  thousand 
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dollars";  Lyon  to  cancel  the  $800  note  held 
by  blm,  being  for  money  invested  in  residence 
of  Nathan  W.  as  aforesaid;  Lyon  to  convey 
to  William  W.  and  Lucy  A.  the  Iron  front 
store  in  Columbus,  or  other  property  of  equal 
value  if  the  store  property  could  not  be  en- 
tailed ;  also  Lyon  to  pay  $4,000  to  be  invested 
In  real  estate  according  to  the  terms  of  Wil- 
liam W.  Whitfield's  will— preferably  in  part 
payment  for  the  Worley  place,  which  place 
had  been  previously  purchased  by  William  W. 
Whitfield  for  $8,871  on  credit  from  the  Banks 
•  family.   This  written  agreement  was  never 
recorded.   A  deed  was  executed  by  William 
W.  Whitfield  and  Lucy  A.,  which  bears  the 
same  date  as  the  agreement;  but  it  was  not 
acknowledged  until  the  12th  of  August  fol- 
lowing.  Tbere  is  no  direct  evidence  to  ex- 
plain this  apparent  delay  in  the  delivery  of 
the  deed.   More  than  30  years  have  passed, 
and  all  of  the  actors  In  these  transactions  are 
deceased.   Tbere  is  no  testimony  from  any  of 
them. 

At  the  April  term,  1874,  the  Banks  credi- 
tors recovered  judgment  against  William  W. 
Whitfield  and  his  two  sons  on  the  debt  above 
mentioned  as  purchase  money  of  the  Worley 
place  In  the  sum  of  $8,832.50;  and  on  July 
9th  following  Lyon  paid  on  that  judgment  the 
sum  of  $4,000.   Some  time  prior  to  June  23, 
1S74,  Lyon  paid  off  one  of  the  four  last  $1,200 
notes  owing  by  William  W.  Whitfield  for  pur- 
chase of  his  residence,  the  Gray  Mount  place; 
and  on  that  day  he  also  executed  to  Whit- 
field a  penal  bond,  with  Yates  himself  as 
surety,  in  the  sum  of  $5,000,  conditioned  for 
the  payment  of  the  three  remaining  notes. 
On  August  11th  a  deed  by  Lyon  to  William 
\V.  and  Lucy  A.  Whitfield,  conveying  the  iron 
front  store  property,  for  the  stated  consid- 
eration of  $6,500,  was  executed  and  lodged 
for  record.   On  the  following  day,  the  12th, 
as  shown  above,  the  deed  by  the  two  Whit- 
fields,  conveying  to  Lyon  lands  contracted  for, 
was  acknowledged,  and  probably  delivered. 
On  the  18th  the  Whitflelds  conveyed  the  iron 
front  store  to  one  DUlahunty  for  the  stated 
consideration  of  $5,500  paid:    and  on  that 
same  day  the  balance  of  $5,050,  then  owing 
on  the  Banks  judgment  for  purchase  money 
of  the  Worley  place,  was  "fully  satisfied  and 
discharged  by  arrangements  between  the  par- 
ties."   On  the  6th  day  of  January,  1875, 
Lyon  sold  640  acres  of  the  land  conveyed  to 
him  by  the  Whitflelds  to  his  parents,  Dr.  J. 
\.  I^yon  and  Mrs.  Adelaide  B.  Lyon,  for  the 
stated  consideration  of  $10,000  paid.  This 
deed  embraced  320  acres  which  had  been 
mortgaged  to  Kline,  as  stated  above. 

To  this  point  of  time  and  events  even  this 
fragmentary  and  obscure  record  shows  clear- 
Iv  that  T.  C.  Lyon  had  exactly  fulfilled  his 
is^nmptlon8  by  the  agreement  of  purchase. 
The  agreement  itself  was  practically  a  satls- 
'nction  of  the  $800  note,  and  it  disappears; 
l'e  paid  the  $1,200  note  of  1874  to  Yates  on 
lje  Gray  Mount  place,  and  the  interest ;  he 
>ald  the  $4,000  on  the  Banks  Judgment  for 


purchase  money  of  the  Worley  place ;  he  con- 
veyed the  iron  front  store  property ;  in  all, 
he  had  paid  about  $13,000.  It  only  remain- 
ed for  him  to  pay  the  three  $1,200  notes  and 
interest,  executed  to  Yates  for  the  Gray 
Mount  place,  falling  due,  respectively,  on  the 
lBt  days  of  March,  1875,  1876,  and  1877.  He 
failed  to  pay  the  note  of  1875.  There  is  no 
testimony  showing  the  reason  for  such  fail- 
ure. It  is  left  to  conjecture.  It  will  now 
be  recalled  that,  when  the  Whitflelds  convey- 
ed the  1,080  acres  to  Lyon  by  their  warranty 
deed  in  1874,  part  of  the  same,  amounting  to 
560  acres,  was  under  mortgage  to  Kline.  The 
Whitflelds  did  not  make  good  their  warranty, 
but  failed  to  pay  their  note  due  February  1, 
1875,  and  on  April  13,  1875,  the  lands  em- 
braced In  the  Kline  trust  deed  were  accord- 
ingly sold  because  of  that  default,  were 
bought  in  by  Kline,  and  were  lost  to  Lyon. 
We  may  conjecture  that  these  facts  caused 
Lyon's  failure  to  pay  the  $1,200  of  March 
1,  1875.  Then  on  May  24,  1875,  Lyon  having 
failed  to  pay  that  note,  and  the  whole  debt 
thereby  maturing  by  provision  of  the  trust 
deed,  the  Gray  Mount  place  was  sold  by  the 
trustee  to  Dr.  C.  M.  Valden  for  $4,800. 

On  the  same  day,  May  24th,  Whitfield  filed 
a  bill  against  Yates,  Lyon,  the  trustee,  Leigh, 
and  others,  setting  up  the  agreement  of  June 
23,  1874,  whereby  Lyon  gave  bond,  with 
Yates  himself  as  surety,  for  the  payment  of 
the  three  notes  falling  due  In  1875,  1876, 
and  1877,  alleging  that  by  the  execution  of 
such  bond  these  notes  were  all  in  effect  dis- 
charged, and  praying  for  an  injunction  of  the 
proposed  sale  by  the  trustee.  This  bill  did 
not  stop  the  sale,  which  occurred  notwith- 
standing, as  stated  above.  Shortly  after- 
wards the  bill  was  dismissed  by  complainant, 
and  then  an  action  of  debt  was  brought 
against  Lyon  and  Yates  In  the  circuit  court. 
This  suit  is  only  shown  by  docket  entries. 
The  declaration  is  not  In  the  record.  Coun- 
sel here  say  in  their  brief  that  It  was  on  the 
bond.  There  was  a  trial,  and  a  Judgment  for 
the  defense.  Meanwhile,  Kline  brought  an 
action  of  ejectment  against  Lyon  to  the  April 
term,  and  recovered  judgment  at  the  Novem- 
ber term  following.  In  June,  1875,  Lyon  ex- 
ecuted a  second  deed  to  his  father  and  moth- 
er conveying  certain  other  lands  of  those 
purchased  by  him  from  the  Whitflelds,  In 
consideration  of  $200  paid  and  the  failure  of 
title  to  the  320  acres  of  their  lands  so  sold  un- 
der the  Kline  trust  deed*  No  other  claim  or 
demand  seems  ever  to  have  been  asserted  by 
the  Whitflelds  against  Lyon  because  of  his 
failure  to  pay  the  three  Yates  notes;  and, 
unless  this  failure  to  pay  be  taken  for  such, 
Yates  never  received  any  compensation,  so 
far  as  this  record  shows,  for  the  failure  of 
title  to  the  lands  of  his  parents  and  himself 
so  sold  under  the  Kline  trust  deed. 

Miss  Lucy  A.  Whitfield  died  childless  in 
1887.  William  W.  Whitfield  died  January, 
1903,  leaving  children,  who  are  the  appellants 
on  the  first  branch  of  this  case.   Rev.  J.  A. 

Digitized  by  Google 


548 


46  SOUTHERN  REPORTER. 


(Miss. 


Lyon  died  in  1882,  and  Mrs.  Lyon  took  his 
interest  In  the  lands  by  survivorship,  as  their 
title  was  by  the  entirety.  Later  T.  C.  Lyon 
died  childless, .  and  his  brothers  and  sisters 
released  to  their  mother,  Mrs.  Lyon,  in  1904. 
Mrs.  Lyon  filed  this  bill  in  1905  against  the 
children  of  William  W.  Whitfield  and  the 
heirs  of  Kline  to  remove  clouds.  The  cause 
presented  two  controversies:  First,  between 
Mrs.  Lyon  and  the  children  of  William  W. 
Whitfield  about  the  lands  conveyed  to  Theo- 
doric  C.  Lyon  in  1874,  excluding  those  em- 
braced in  and  lost  by  the  Kline  mortgage; 
and,  secondly,  between  Mrs.  Lyon  and  the 
Klines  about  those  lands  which  were  embrac- 
ed in  and  lost  by  the  Kline  mortgage.  The 
court  below  confirmed  Mrs.  Lyon's  title  as 
against  the  Whitflelds,  and  they  have  appeal- 
ed. It  decreed  adversely  to  Mrs.  Lyon  as  to 
the  Klines,  and  she  appealed  on  that  branch 
of  the  case. 

It  is  here  contended  by  the  Whitflelds,  ap- 
pellants, first,  that  T.  C.  Lyon  failed  to  pay 
for  the  lands  conveyed  to  him  as  required  by 
his  purchase  contract;  and,  secondly,  that 
William  W.  and  Lucy  A.  conveyed  in  viola- 
tion of  their  father's  will,  and  not  for  rein- 
vestment, and  that  T.  C.  Lyon  knew  of  and 
participated  in  their  wrongdoing.  Where- 
fore his  mother  cannot  succeed;  she  being 
chargeable  with  notice,  and  there  being  no 
evidence  that  she  was  a  bona  fide  purchaser 
for  value.  That  T.  0.  Lyon  discharged  his 
obligations  under  the  agreement  of  pur- 
chase, with  the  exception,  possibly,  of  the 
payment  of  the  three  notes  of  $1,200  each 
to  Yates,  appears  clear,  as  stated  above.  If 
he  did  not  pay  the  three  notes,  the  record 
shows  what  is  apparently  good  and  adequate 
reason,  In  that  he  seems  to  have  failed  to 
get  560  acres  of  the  land  warranted  to  him. 
The  record  discloses  no  effort  by  the  Whit- 
flelds to  make  their  broken  warranty  good. 
It  shows  no  claim  asserted  against  Lyon  or 
Mrs.  Lyon  for  any  liability  during  a  period 
of  30  years.  It  is  diflicult  to  see  how  they 
can  now  claim  that  he  was  In  default  in  that 
particular. 

As  to  the  second  proposition,  we  find  noth- 
ing In  this  record  to  show  either  that  Wil- 
liam W.  or  Lucy  A.  Whitfield  designed  in  these 
transactions  to  defeat  the  provisions  of  their 
father's  will.  It  is  true  that  the  proceeds  of 
the  land  sold  to  Lyon  were  used  in  discharg- 
ing their  liabilities;  but  those  liabilities 
were  debts  incurred  in  the  purchase  of  oth- 
er valuable  lands,  which  stood  there  to  rep- 
resent the  lands  sold.  We  see  no  substantial 
difference  between  selling  and  applying  the 
cash  proceeds  of  the  Lyon  lands  to  the 
original  purchase  of  other  lands,  on  the 
one  hand,  and  their  application  to  the  extin- 
guishment of  a  purchase  debt  for  such  other 
lands,  on  the  other  hand.  The  substantial  re- 
sult Is  the  same,  and  It  is  in  effect  the  sim- 
ple exchange  of  the  one  for  the  other. 

But  It  is  urged  that  the  lauds  so  received 
by  way  of  exchange  were  acquired  with  the 


fee  in  Whitfield,  and  with  no  limitations  over 
in  remainder  to  his  children.  That  Is  true; 
but  there  is  no  evidence  that,  at  the  time  of 
the  sale  to  Lyon,  Whitfield  had  any  other  in- 
tention than  to  comply  literally  with  the 
terms  of  his  father's  will,  and  settle  a  re- 
mainder on  the  parties  entitled  (who.  It  will 
be  remembered,  were  his  own  children).  The 
agreement  with  Lyon  clearly  expresses  such 
an  intention  as  to  the  greater  part  of  the  pur- 
chase price.  However,  even  if  it  were  shown 
that  the  arrangements  made  by  William  W. 
Whitfield  and  Lucy  A-  were  Intended  to  oust 
the  remaindermen,  there  is  no  evidence  that 
Lyon  had  knowledge  of  such  purpose,  or 
participated  in  it  Such  knowledge  and  par- 
ticlpation  are  imputed  to  him  because  of  cer- 
tain details;  but  those  details  are  entirely 
consistent  with  fidelity  at  the  time  in  the 
Whitflelds  to  the  obligations  of  the  wilL 
Subsequent  events  cannot  be  used  against 
Lyon.  His  good  faith  and  merit  must  be 
judged  by  things  as  they  were  when  he  con- 
tracted. His  action  seems  to  have  been  free 
from  blame. 

The  $800  note  discharged  was  the  obliga- 
tion of  two  of  the  remaindermen,  as  well  as 
of  William  W.  and  Lucy  A.,  and  was  for 
money  which  had  been  Invested  in  a  home 
for  one  of  the  remaindermen.  The  four 
notes,  of  $1,200  each,  with  interest,  held  by 
Yates,  which  he  undertook  to  pay,  were  the 
purchase  notes  for  a  home  for  William  W., 
the  title  to  which  was  then  in  him;  and 
Lyon  is  not  shown  to  havp  had  any  reason 
whatever  to  believe  that  he  Intended  to  di- 
vert from  the  remaindermen,  who  were  all 
his  children,  their  natural  Inheritance,  or  to 
believe  that  he  would  fail  to  settle  upon  them 
a  title  in  remainder,  as  he  easily  might  have 
dona  As  to  the  residue  of  the  value  to  be 
paid  by  Lyon,  the  agreement  expressly  stip- 
ulated that  the  limitations  of  the  will  should 
be  observed.  It  is  true  that  residue  of  value 
was  employed  In  paying  off  William  W.'s 
liabilities  on  the  purchase  money  of  the  Wor- 
ley  place;  but  the  agreement  expressly  men- 
tioned that  place  as  an  Investment  to  be 
made  in*  accordance  with  the  will,  and  Lyon 
had  no  reason  to  know  or  believe,  so  far  as 
this  record  discloses,  that  William  W.  would 
fall  to  settle  the  title  accordingly. 

We  turn  now  to  the  Kline  branch  of  the 
case.  It  is  claimed  by  Mrs.  Lyon's  heirs 
that  the  Kline  title  was  only  an  estate  for 
the  life  of  William  W.  Whitfield,  and  termi- 
nated with  his  death  in  1903.  It  is  claimed 
by  them  to  have  been  only  a  life  estate,  be- 
cause the  will  of  W J  111am  Whitfield  only  au- 
thorized a  sale  of  the  fee  for  reinvestment, 
and  not  a  mortgage  for  borrowed  money. 
Whatever  force  there  may  be  in  this  position 
as  a  general  proposition,  we  hold  that  it 
does  not  apply  in  this  instance.  We  decide 
this  case  on  the  special  facts.  The  Kline 
answer  averred,  and  McQuown's  deposition 
proves,  that  the  money  was  borrowed  in 
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order  to  pay  taxes  on  the  Whitfield  lands, 
and  that  the  Whltfields  were  without  other 
resources  to  pay  the  taxes,  and  that  moneys 
were  so  applied.  In  such  case  this  expendi- 
ture was  lndepensably  necessary  to  the  pres- 
ervation of  the  estates,  both  of  the  lauds 
mortgaged  and  of  the  other  lands.  As  to 
these  and  all  the  lands,  William  W.  and  Lucy 
A.  were  trustees  of  the  fee  for  the  remainder- 
men; and  to  preserve  the  corpus  of  the  es- 
tate against  the  paramount  demand  and 
Hen  for  taxes,  and  against  a  forfeiture,  we 
think  they  had  power  to  mortgage  a  part 
of  the  lands  for  that  purpose  by  necessity, 
in  order  to  carry  out  the  general  expressed 
purpose  of  the  will.  It  gave  them  a  further 
opportunity  to  pay  what  was  obliged  to  be 
paid.  True,  the  primary  obligation  to  pay  those 
taxes  was,  as  between  them  and  the  remain- 
dermen, on  them;  but  as  against  the  demand 
of  the  taxing  power  the  liability  was  against 
the  whole  estate,  and  the  lender  could  bar- 
gain for  a  straight  mortgage  on  the  fee  or 
else  lend  no  money.  Of  course,  a  trustee, 
dealing  with  the  trust  estate  without  pre- 
vious leave  of  the  court,  so  deals  at  his  peril, 
and  his  action  will  be  closely  scrutinized; 
but  In  this  case  It  seems  to  have  been  proper. 
We  hold  that  the  Kline  mortgage  and  sale 
carried  the  fee,  under  the  special  facts. 

The  decree  of  the  chancellor  Is  affirmed  on 
both  appeals. 


SWANZY  et  al.  v.  KOLB  et  al.   (No.  12,718.) 

(Supreme  Court  of  Mississippi.   March  9,  1908. 
On  Suggestion  of  Error,  May  4,  1908.) 

1.  Wills  —  Subscription— "Credible  Wit- 
nesses" —  Construction  — "Credible"  — 
"Competent." 

The  word  "credible,*'  in  Rev.  Code  1871, 
|  2388,  providing  that,  if  a  will  is  not  wholly 
written  -  or  subscribed  by  testator,  it  shall  be 
subscribed  by  three  "credible  witnesses"  in  case 
of  the  devise  of  real  estate,  is  synonymous  with 
"competent." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  8  284. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1358,  1359,  1709 ;  vol.  8,  p.  7622.] 

2.  Same — Devise  to  Subscribing  Witness- 
Statutes  —  Construction— "Otherwise  be 
Proved." 

The  words  "otherwise  be  proved,"  in  Rev. 
Code  1871,  |  1101,  providing  that  if  any  per- 
son shall  be  a  subscribing  witness  to  a  will 
wherein  any  devise  or  bequest  is  made  to  such 
subscribing  witness,  and  the  will  cannot  "other- 
wise be  proved,"  such  devise  or  bequest  shall 
be  void,  refer  to  the  execution  of  the  will,  and 
not  to  proof  of  its  contents. 
8.  Same  —  Establishment  —  Witnesses  — 
Competency — Devise  to— Effect. 

Under  Rev.  Code  1871,  §  1101.  providing 
that  if  any  person  shall  be  a  subscribing  witness 
to  a  will  wherein  any  devise  or  bequest  is  made 
to  such  subscribing  witness,  and  the  will  can- 
not otherwise  be  proved,  such  devise  or  bequest 
shall  be  void,  ana  the  witness  shall  be  compe- 
tent as  to  the  residue  of  the  will  as  if  no  such 
devise  or  bequest  had  been  made,  and  under 
Rev.  Code  1871,  §  2388,  requiring  a  will  to  be 
attested  by  three  credible  witnesses,  a  will  sign- 


ed by  three  witnesses,  to  one  of  whom  a  de- 
vise is  given  by  the  will,  is  not  void,  but  by  the 
direct  provisions  of  section  1101  the  devise  is 
void,  and  the  witness  competent  to  establish 
the  residue  of  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  |  296.] 

Appeal  from  Chancery  Court,  Lowndes 
County;  J.  F.  McCool,  Chancellor. 

Suit  by  J.  L.  Kolb  and  others  against  Mrs. 
Betty  Swanzy  and  others  to  establish  a  will. 
Suggestion  of  error  In  the  judgment  of  the 
Supreme  Court,  which  affirmed  the  decree 
establishing  the  will.  Suggestion  of  error 
sustained,  and  original  judgment  corrected. 

The  bill  in  this  case  was  filed  in  1904  by 
J.  L.  Kolb  and  others,  and  seeks  to  estab- 
lish the  will  of  Joseph  Kolb,  deceased,  who 
died  in  1880,  leaving  a  widow,  Mrs.  Sarah 
A.  Kolb,  and  no  children,  and  to  vest  the 
title  to  the  lands  of  Joseph  Kolb  in  com-  ' 
plalnants,  who  are  the  heirs  at  law  of  the 
brothers  and  sisters  of  Joseph  Kolb;  all  of 
the  brothers  and  sisters  having  died.  The 
defendants  to  the  bill  are  the  heirs  at  law 
of  Mrs.  Sarah  A.  Kolb.  The  bill  charges 
that  Joseph  Kolb  died  leaving  a  will,  by 
which  he  devised  a  life  estate  In  his  lands 
to  his  widow,  Mrs.  Sarah  A.  Kolb,  and  the 
remainder  to  his  brothers  and  sisters;  that 
the  will  was  given  to  one  Samuel  Swanzy, 
one  of  the  executors  named  therein,  to  be 
probated;  but  the  executor  failed  to  pro- 
bate the  will,  and  it  cannot  be  found.  The 
defendants  answered,  denying  that  Joseph 
Kolb  ever  left  any  will.  On  the  trial,  tes- 
timony was  taken,  and  the  chancellor  enter- 
ed a  decree  establishing  the  will  and  order- 
ing Its  probation,  and  the  defendants  appeal. 
The  Supreme  Court  affirmed  the  decree  of 
the  chancellor  without  written  opinion. 
Thereafter  appellants  filed  a  suggestion  of 
error,  calling  attention  to  the  fact  that,  con- 
ceding the  will  to  have  been  duly  established 
and  probated,  the  testimony  shows  that  one 
of  the  three  witnesses  to  the  will  was  New- 
ton Kolb,  one  of  the  devisees  named  in  the 
will,  and  that,  therefore,  the  devise  as  to 
him  was  void,  under  section  1101  of  the  Re- 
vised Code  of  1871,  since  he  was  a  subscrib- 
ing witness. 

Wm.  Baldwin  and  C.  L.  Lincoln,  for  appel- 
lants.  Leftwlch  &  Tubb,  for  appellees. 

Response  to  Suggestion  of  Error. 

WHITFIELD,  C.  J.  This  will  required,  to 
be  valid,  three  attesting  witnesses.  Joseph 
Kolb,  the  testator,  died  in  June,  1880.  The 
Revised  Code  of  1871,  therefore,  governs. 
Section  2388  of  that  Code  provldas  as  fol- 
lows: "If  not  wholly  written  and  subscrib- 
ed by  himself  or  herself  it  [the  will]  shall 
be  attested  by  three  credible  witnesses  in 
case  of  the  devise  of  real  estate."  The  word 
"credible,"  in  this  statute,  Is  synonymous 
with  "competent."  Schouler,  In  the  second 
edition  of  his  work  on  Wills  (section  350), 
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says:  "By  'credible'  witnesses  the  English 
law  has  understood  such  persons  as  were 
not  disqualified  from  testifying  in  courts 
of  justice  by  mental  imbecility,  crime,  or  in- 
terest In  American  practice  'credible'  sig- 
nifies the  same  as  'competent,'  •  •  « 
and  hence  a  person  convicted  of  crime  might 
in  most  states  legally  witness  a  will,  and  the 
fact  of  his  conviction  could  only  be  used  to 
impeach  his  testimony.  Under  the  statute 
of  frauds  a  will  of  lands  was  required  to  be 
attested  by  three  or  four  credible  witnesses. 
This  was  interpreted  to  mean  competent 
witnesses  and  by  the  common-law  rules  as 
to  competency.  If  a  legacy  or  devise  was 
given  to  a  subscribing  witness,  he  became 
Incompetent  by  reason  of  interest,  and  the 
whole  will  failed,  through  failure  of  the 
proof  requisite  to  establish  the  will."  This 
rule,  operating  the  gross  injustice  of  defeat- 
ing the  whole  will,  was  changed  by  the  Eng- 
lish statute  (St.  26  Geo.  II,  c.  6),  which 
provided  that  the  will  should  only  be  In- 
valid so  far  as  the  Interested  witness  was 
concerned.  Underhill,  in  his  work  on  Wills 
(volume  1,  |  82)  says :  "In  the  United  States 
of  Ameiica  the  incapacity  of  an  attesting 
witness  to  take  under  the  will  Is  absolute, 
except  there  be  the  statutory  number  of  at- 
testing witnesses  to  establish  the  will  with- 
out his  testimony."  See,  also,  sections  192, 
193,  vol.  1,  of  Underhill  on  Wills. 

Section  1101  of  the  Revised  Code  of  1871 
reads  as  follows:  "Sec.  1101.  If  any  person 
shall  be  a  subscribing  witness  to  a  will  where- 
in any  devise  or  bequest  is  made  to  such  sub- 
scribing witness  and  the  will  cannot  otherwise 
be  proved,  such  devise  or  bequest  shall  be 
void,  and  the  witness  shall  be  competent  as 
to  the  residue  of  the  will  as  if  no  such  de- 
vise or  bequest  had  been  made,  and  shall 
be  compelled  to  testify."  What  is  it  that  is 
to  be  thus  "otherwise  proved" — the  contents 
of  the  will,  or  the  execution  of  the  will? 
The  history  of  legislation  in  England  and  the 
United  States  on  this  subject  shows  plainly 
that  what  is  to  be  thus  "otherwise  proved" 
is  the  execution  of  the  will.  WIgmore  on 
Evidence,  vol.  2,  p.  1593,  i  1304,  par.  2,  says : 
"Where  a  statute  requires  that  execution 
be  'proved'  by  a  certain  number  of  witnesses, 
that  number  must  be  called,  and  each  must 
presumably  testify  to  all  the  elements  of  a 
valid  execution."  The  following  authorities 
show  plainly  that  it  is  the  execution  of  the 
will  which  is  to  be  proved:  WIgmore  on 
Evidence,  vol.  2.  §  2048;  Id.  vol.  1,  5  582; 
Id.  vol.  4,  S  2456 ;  Schouler  on  Wills,  §§  353, 
357.  The  language  of  section  353  is,  speak- 
ing of  subscribing  witnesses  as  to  their  com- 
petency and  the  disqualification  arising  from 
interest :  "This  policy  extends  to  those  bene- 
ficially Interested  who  are  not  subscribing 
witnesses;  and  such  persons  cannot  testify 
to  the  execution  of  a  will."  Underhill  on 
Wills,  vol.  1,  §  82,  says:  "As  this  rule  al- 
ways resulted  In  defeating  the  entire  will, 
It  was  enacted  by  St.  25  Geo.  II,  c.  6,  that 


the  will  should  only  be  invalid  so  far  as 
the  interested  witness  was  concerned,  ami 
that  he  might  testify  as  a  witness  as  to  its 
execution."  To  the  same  effect,  that  it  is 
the  execution  of  the  will  which  is  to  be  "oth- 
erwise proved,"  or  "proved,"  Is  Boone  v. 
Lewis.  103  N.  C.  45,  46,  9  S.  E.  646,  14  Am. 
St.  Rep.  783.  The  court  approvingly  quotes 
as  follows :  "In  Taylor  v.  Mills,  1  Moody  & 
R.  288,  It  was  held  by  Lord  Denman,  Chief 
Justice,  that  a  devise  to  a  subscribing  wit- 
ness to  the  will  was  void,  although  there 
were  other  witnesses,  sufficient  in  number, 
to  prove  the  will."  To  the  same  effect  is 
Sullivan  v.  Sullivan,  106  Mass.  474,  478,  8 
Am.  Rep.  356,  which  points  out  that  it 
is  the  execution  of  the  will  which  Is  to  be 
thus  "proved,"  or  "otherwise  proved."  In 
1  Jarman  on  Wills  (5th  Am.  Ed.)  p.  192, 
St  1  Vict  c.  26,  |  14,  is  quoted,  which  is: 
"That  if  any  person,  who  shall  attest  the  ex- 
ecution of  a  will  shall  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards, 
be  Incompetent  to  be  admitted  a  witness  t-> 
prove  the  execution  thereof,  such  will  shall 
not  on  that  account  be  invalid."  It  Is  thus 
made  perfectly  clear  that  what  in  sec-tiou 
1101,  Rev.  Code  1871  is  to  be  "otherwise 
proved"  is  the  execution  of  the  will,  and  not 
its  contents. 

The  distinction  which  settles  the  contro- 
versy Is  this,  as  we  gather  it  from  the  au- 
thorities: That  the  rule  requiring  three 
competent  witnesses  to  a  will  devising  laud, 
where  that  number  is  required,  since  the 
statute  of  frauds  was  passed  in  1678  (St. 
29  Car.  II,  c.  3),  is  a  rule  of  validity,  and 
not  a  rule  of  evidence.  In  other  words, 
since  the  statute  required,  when  this  will 
was  made,  three  competent  witnesses  to  a 
will  devising  land,  and  since  a  subscribing 
witness  to  whom  a  devise  was  made  by  that 
will  was  not  competent  because  of  his  in- 
terest, the  whole  will  would  have"  failed 
prior  to  St.  25  Geo.  II,  c  6,  referred  to,  and 
now  the  legacy  must  fall.  In  other  words. 
It  is  a  rule  of  substantive  law,  and  not  a 
rule  of  evidence,  that  the  written  attestation 
of  three  competent  witnesses  to  the  will  shall 
be  essential  to  Its  validity;  that  is  to  say. 
this  written  attestation  of  three  competent 
witnesses  Is,  by  the  substantive  law,  made 
a  solemn  formality  without  the  observance  of 
which  the  will  was  absolutely  void  in  Its 
entirety,  and  Is  now  void  as  to  the  legacy 
to  the  subscribing  witness.  It  is  not  a  mere 
matter  of  evidence.  It  Is  a  positive  require- 
ment of  substantive  law,  without  strict  com- 
pliance with  which — that  is  to  say,  without 
the  written  attestation  of  the  will  by  three 
competent  witnesses — the  will,  as  stated,  was 
originally  wholly  void,  and  is  now  void  as  to 
the  legacies  or  devises  to  Interested  subscrib- 
ing witnesses.  All  this  Is  made  perfectly 
clear  by  the  masterly  treatment  of  the  mat- 
ter by  Wigmore  in  his  work  on  Evidence 
(vol.  4,  §§  2454-2456;  section  582,  voL  1: 
sections  2048,  2049,  vol.  8;    section  1SOL 
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vol.  2).  Id  section  2456,  par.  3,  vol.  4, 
he  says:  "The  attestation  of  a  document 
was  originally  not  a  formality  to  the  validity 
of  the  document,  but  merely  a  precaution 
desirable  for  securing  testimony  to  the  trans- 
action. The  noting  of  the  names  of  the  wit- 
nesses on  the  document  was  thus  only  a 
memorandum  for  future  usefulness.  But 
the  statute  of  frauds  introduced,  for  wills, 
the  act  of  attestation  as  a  formality.  This 
formality  includes  two  things:  First,  the 
presence  of  the  witnesses  at  the  act  of  sig- 
nature by  the  testator;  and,  secondly,  the 
signature  of  the  document  by  the  witnesses. 
The  two  together  thus  constitutes  an  Intrin- 
sic element  In  the  validity  of  the  document." 
In  section  582  of  volume  1  he  says :  "Wheth- 
er the  person  attesting  a  will  is  eligible 
as  such  is  purely  a  question  of  the  sub- 
stantive law  applicable  to  the  validity  of 
wills.  The  object  of  the  statute  is  not  to 
determine  the  competency  of  the  persons 
called  to  testify  to  the  will,  but  to  secure  the 
execution  of  the  will  under  formalities  of 
■B.  special  sort  *  *  *  Certain  corollaries 
ensue  from  this  principle,  and  illustrate  it. 
In  the  first  place,  the  rule  of  validity,  re- 
•quiring  attestation  by  certain  persons,  re- 
mains to  be  satisfied,  whether  or  not  any  one 
-of  those  persons  appears  as  a  witness.  For 
example:  The  rule  that  certain  of  these 
persons  must  be  called  in  preference  to  oth- 
ers to  testify  is  a  rule  of  evidence,  independ- 
ent of  the  rule  of  validity,  and  may  be  dis- 
pensed with,  while  the  latter  remains  in  full 
force."  In  section  2049  of  volume  3,  he  says : 
"In  the  first  place,  the  validity  of  the  will, 
as  to  its  formalities  of  execution,  was  af- 
fected [that  is,  by  the  statute  of  frauds]. 
The  act  of  execution,  after  the  statute,  must 
include  the  act  of  signing  by  three  witnesses. 
Without  their  co-operation,  the  will  is  void. 
Here  Is  no  matter  of  evidence,  but  of  sub- 
stantive law."  In  section  1304,  vol.  2,  p. 
1593,  he  says:  "From  the  above  require- 
ments of  the  present  rule,  the  following  doc- 
trines must  be  distinguished :  (1)  by  the  sub- 
stantive law,  prescribing  the  elements  of  a 
valid  execution,  it  may  be  necessary  to  prove 
signing,  delivery,  presence  of  the  maker,  and 
the  like.  Now,  If  the  present  rule  in  a  given 
jurisdiction  requires  but  one  attestor  to  be 
called,  and  if  he  is  unable  to  testify  to  all 
these  elements,  the  present  rule  is  satisfied; 
but  the  elements  of  the  execution  are  not 
yet  made  out,  so  that  the  proponent  may  have 
to  call  others  to  prove  the  remaining  facts 
of  the  case.  This,  however,  Is  not  because  of 
the  present  rule,  but  because  otherwise  the 
requirements  of  his  particular  case,  under 
the  substantive  law,  are  not  fulfilled.  It  Is 
to  this  that  the  common  expression  refers, 
in  the  rulings  above  cited,  that  'one  witness 
suffices,  provided  he  can  prove  the  requisites 
of  a  valid  execution.' " 

We  think,  from  this  masterly  discussion 
by  Prof.  Wlgmore  and  from  all  the  other 
authorities,  which  we  have  carefully  ex- 


amined, that  under  section  1101  of  the  Re- 
vised Code  of  1871  the  devise  to  the  subscrib- 
ing witness,  Newton  Kolb,  is  void.  It  comes 
simply  to  this,  under  the  law:  That  until 
St.  25  Geo.  II,  c.  6,  was  passed  In  England 
— reincorporated  substantially  in  the  laws 
of  the  different  American  states — a  will  of 
land  which  did  not  have  the  proper  number 
of  competent  attesting  witnesses  was  abso- 
lutely void,  and  that  since  that  statute  and 
other  like  statutes — we  have  section  1101  of 
the  Revised  Code  of  1871  as  applied  to  this 
case — not  the  whole  will,  but  the  devise  or 
legacy  to  the  interested  subscribing  witness, 
is  void;  in  other  words,  the  entire  will,  in 
the  one  case,  falls  because  it  does  not  have 
the  solemn  formality  the  substantive  law  re- 
quires it  to  have  as  essential  to  Its  validity 
of  being  attested  In  writing  by  the  requir- 
ed number  of  competent  witnesses ;  and  now, 
not  the  whole  will  falls,  but  the  devise  or 
legacy  to  the  interested  subscribing  witness 
falls,  and  that  annulment  of  such  devise  or 
legacy  to  the  subscribing  witness  leaves  him 
competent,  and  so  the  required  number  of 
competent  witnesses  is  furnished,  which 
saves  the  will  except  as  to  the  annulled  leg- 
acy or  devise.  We  ought  to  add  that  on  the 
oral  reargument  of  this  cause  the  attention 
of  the  court  and  of  counsel  was  directed  to 
the  single  proposition  as  to  whether  the  will 
had  been,  by  all  the  testimony  in  the  case, 
legally  established,  and  that  consideration  of 
the  question  raised  by  the  suggestion  of  er- 
ror, but  which  was  pressed  by  counsel  for 
the  suggestion  in  his  original  brief,  was  not 
made  prominent 

It  follows,  from  these  views,  that  the  sug- 
gestion of  error  must  be,  and  it  is  hereby, 
sustained,  and  the  original  Judgment  will  be 
corrected  accordingly. 


CITY  OF  JACKSON  v.  WILLIAMS  et  al. 
(No.  13,117.) 

(Supreme  Court  of  Mississippi    June  1,  1908.) 

1.  Municipal  Coepobations  —  Ordinances— 
Validity. 

If  an  ordinance  dealing  with  the  subject  of 
special  improvements  complies  with  the  statute 
it  is  valid,  even  though  it  be  not  a  compliance 
with  a  prior  ordinance  attempting  to  fix  a  gen- 
eral rule  upon  the  subject. 

2.  Sake— Assessment  of  Pbopebtt  Owners 
fob  Sidewalk— Statutoby  Provisions. 

Ann.  Code  1892,  §  3011,  provides  that,  when 
the  mayor  and  aldermen  shall  deem  necessary 
any  improvement 'which  requires  outlay  in  ex- 
cess of  the  general  improvement  fund  on  any 
street,  etc.,  a  special  tax  therefor  may  be  levied, 
and  the  board  shall  by  resolution  declare  such 
improvement  necessary,  describe  it,  and  publish 
the  resolution,  etc.  Section  3012,  requires  5 
days'  notice  to  landowners  who  have  failed  to 
build  the  sidewalks  within  20  days  after  the  or- 
dinance became  operative  before  the  city  may 
undertake  the  work.  Held,  that  the  ordinance 
must  definitely  describe  the  improvement,  or 
refer  to  such  plans  on  file  as  would  give  the  in- 
formation, or  the  description  must  be  given  in 
a  subsequent  ordinance ;  and  an  ordinance  recit- 
ing "that  it  is  necessary  that  sidewalks  be  built 
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on  the  west  side  of  S.  street,  from  T.  street  to 
B.  street,  and  on  both  sides  of  B.  street  from  8. 
street  to  the  A.  &  V.  R.  R,  and  on  the  north 
side  of  B.  street,  from  the  A.  &  V.  R.  R.  to  J. 
street,  and  that  the  property  owners  abutting 
said  sidewalk  be  notified  to  build  same  or  peti- 
tion against  building  of  same  in  20  days,"  was 
insufficient,  as  not  sufficiently  describing  the 
proposed  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  ff  811,  812.] 

3.  Sake. 

Even  if  the  ordinance  were  not  invalid,  the 
city  was  without  power  to  tax  the  cost  of  con- 
structing the  sidewalks  against  the  abutting 
property,  in  the  absence  of  5  days'  notice  to  the 
owners,  as  required  by  section  3012. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  776-770.] 

4.  Same— Necessity  fob  Stbict  Compliance 
with  Statute. 

Since  the  municipality,  in  proceeding  under 
a  statute  providing  for  public  improvements,  is 
acting  under  special  powers  conferred  on  it  un- 
der special  circumstances,  it  must  pursue  with 
strictness  all  the  conditions  precedent  to  its 
right  to  exercise  the  power,  and  a  substantial 
compliance  with  the  conditions  constitutes  its 
power  to  act,  and  is  jurisdictional. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  §|  762,  763.] 

0.  Eminent  Domain— Taking  Private  Pbop- 
ebtt  fob  Public  Use- 

The  right  of  a  municipality  to  take  or  dam- 
age private  property  for  public  use  Is  no  dif- 
ferent than  of  any  other  person  or  corporation 
having  the  right  of  eminent  domain. 

6.  Same— Compensation. 

Under  Const.  §  17,  providing  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use,  except  upon  due  compensation  being 
first  made  to  the  owner,  a  citizen  may  recover 
for  damages  caused  him  by  the  slightest  inva- 
sion of  his  property  rights  for  a  public  use,  and 
hence  may  recover  from  a  municipality  for  dam- 
ages to  abutting  land  caused  by  a  change  of 
grade  in  a  street,  whether  occasioned  by  the 
initiation  of  the  grade  for  the  first  time  or  by 
the  altering  of  an  established  grade,  including 
injury  to  shrubbery,  fences,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §§  269,  270.] 

Whitfield,  C.  J.,  dissenting  in  part. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; G.  G.  Lyell,  Chancellor. 

Bill  by  the  city  of  Jackson  against  Lula 
Williams  and  others  to  charge  their  property 
with  the  cost  of  constructing  sidewalks. 
From  a  decree  denying  the  city's  right  to  so 
tax  defendant's  property,  and  allowing  dam- 
ages to  defendants,  all  parties  appeal.  Af- 
firmed on  complainant's  appeal;  reversed  on 
cross-appeal. 

McWIllie  &  Thompson,  for  appellant.  Green 
&  Green,  Robt  Powell,  Alexander  &  Alex- 
ander, and  Geo.  B.  Power,  for  appellees. 

MAYES,  J.  The  mayor  and  board  of  al- 
dermen of  the  city  of  Jackson  ordered  the 
property  owners  living  on  South  State  street 
to  construct  certain  sidewalks  between  cer- 
tain streets,  designated  in  the  ordinance.  The 
property  owners  along  the  street  designated, 
failing  to  make  the  proposed  Improvement 
as  required  by  the  ordinance,  the  city  con- 
structed the  walks,  raising  the  grade  of  the 


street  at  certain  points,  lowering  It  at  oth- 
ers, and  widening  the  street  in  certain  other 
places.  After  this  was  done,  Lula  Williams 
and  the  other  defendants  Instituted  their 
several  suits  in  the  circuit  court,  claiming 
damage  for  the  action  of  the  city  in  widening 
the  street  and  raising  and  lowering  the  grade 
in  front  of  their  property.  While  these  suits 
were  pending  in  the  circuit  court,  and  for 
the  purpose  of  avoiding  a  multiplicity  of 
suits  growing  out  of  the  same  transaction, 
the  city  filed  a  bill  in  the  chancery  court  en- 
joining the  defendants  from  prosecuting  their 
suits  In  the  circuit  court,  and  further  pray- 
ing that  all  the  defendants  be  compelled  to 
come  into  the  chancery  court  and  litigate 
their  claims  In  one  suit  The  bill  has  a 
double  aspect,  In  that  It  also  seeks  to  charge 
the"  property  owners  with  the  cost  of  con- 
structing the  sidewalks  In  question  and  to 
have  this  cost  enforced  as  a  lien  on  the  abut- 
ting property.  The  second  feature  of  the 
bill  is  a  proceeding  under  section  3012  of  the 
Annotated  Code  of  1892.  The  defendants  all 
answer  the  bill  of  complaint,  asserting  their 
claim  for  damages  in  the  various  sums  set 
out  In  the  answers.  The  answers  deny  the 
validity  of  the  ordinance  under  which  it  Is 
sought  to  charge  their  property  with  the 
cost  of  constructing  the  sidewalks,  deny  lia- 
bility to  the  city  for  such  cost  by  reason  of 
the  alleged  invalid  ordinance,  deny  that  they 
are  in  any  way  benefited  by  the  so-called  im- 
provements, but  claim  that  they  have  been 
damaged  by  the  construction  of  the  side- 
walks. 

The  decree  of  the  lower  court  denied  to 
the  city  the  right  to  tax  the  property  of  de- 
fendants with  the  cost  of  the  sidewalks, 
and  further  allowed  the  defendants  damages 
in  certain  amounts  set  out  in  the  decree. 
The  city  prosecutes  an  appeal,  claiming  that 
the  chancellor  erred  in  not  allowing  the  cost 
of  the  walks  to  be  taxed  against  the  prop- 
erty of  defendants,  and  further  erred  in  not 
denying  to  the  defendants  all  relief  prayed 
for  in  the  cross-bill.  The  defendants  in 
the  court  below  cross-appeal,  and  allege  as 
error  that  the  amounts  allowed  them  as  dam- 
age were  insufficient  It  is  shown  In  the 
record  that  the  city  was  proceeding  under 
the  powers  given  It  by  sections  3011  and  8012 
of  the  Annotated  Code  of  1892  In  relation 
to  special  Improvements  on  the  streets,  and 
that  it  was  the  intent  and  purpose  of  the 
city  that  the  expense  should  be  borne  by  the 
property  owners  abutting  the  street  In  or- 
der to  do  this,  when  it  is  intended  to  fix  the 
cost  of  the  special  improvement  on  abutting 
property,  a  special  method  is  to  be  pursued 
by  the  municipality,  as  indicated  by  sections 
3011  and  3012  of  the  Annotated  Code  of  1892. 
and  unless  the  municipality  has  complied 
with  the  method  required  by  the  statute  It 
cannot  tax  the  cost  of  the  so-called  improve- 
ment on  the  abutting  property.  Does  the 
record  in  this  case  show  such  compliance 
with  the  statute  as  would  give  the  mun  lei- 
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pallty  the  power  to  tax  the  cost  of  this  so- 
called  special  Improvement  against  the  abut- 
ting property  here? 

Section  SOU  of  the  Annotated  Code  of 
1892  provides  that  "when  the  mayor  and 
board  of  aldermen  shall  deem  any  improve- 
ment which  requires  unusual  outlay  and  costs 
in  excess  of  the  general  improvement  fund, 
of  which  the  board  shall  be  the  judge,  on 
any  street,  lane,  alley,  avenue  or  sidewalk, 
or  part  thereof  necessary,  a  special  tax  there- 
for may  be  levied.  In  such  case  the  board 
shall,  by  resolution,  declare  such  work  or  im- 
provement, describing  It,  necessary,  and  pub- 
lish the  resolution  as  an  ordinance  Is  re- 
quired to  be  published,"  etc.  Acting  under 
this  section  of  the  Code,  the  mayor  and 
board  of  aldermen  passed  a  general  ordi- 
nance, being  section  828,  c.  32,  Revised  Ordi- 
nances of  the  city,  which  is  broader  in  its 
requirements  as  to  description  than  Is  the 
statute  itself;  but  since  it  Is  our  view  that, 
if  any  succeeding  ordinance  dealing  with  the 
subject  of  special  Improvements  complies 
with  the  statute,  such  succeeding  ordinance 
is  valid,  even  though  it  be  not  a  compliance 
with  a  prior  ordinance  attempting  to  gener- 
ally fix  a  rule  upon  this  subject,  we  take 
no  notice  of  section  828  of  the  Revised  Or- 
dinances. Whenever  the  municipality  fol- 
lows the  requirements  of  the  statute,  that  is 
sufficient.  The  first  ordinance  passed  by  the 
mayor  and  board  of  aldermen  looking  to  the 
construction  of  the  sidewalks  In  question  was 
on  the  6th  day  of  September,  1904,  and  is 
as  follows,  viz.: 

"An  ordinance  requiring  the  construction  of 
sidewalks  on  the  west  side  of  State  street, 
from  Tombigbee  street  to  Silas  Brown 
street,  and  on  the  north  side  of  Silas 
Brown  street,  from  State  street  to  the 
A.  &  V.  R.  R.,  and  on  Silas  Brown  (north 
side)  from  the  A.  &  V.  R.  R.  to  the  Pearl 
River  Bridge. 

"Section  1.  Be  it  ordained  by  the  mayor 
and  board  of  aldermen  of  the  city  of  Jack- 
son, that  It  is  necessary  that  sidewalks  be 
built  on  the  west  side  of  State  street,  from 
Tombigbee  street  to  Silas  Brown  street,  and 
on  both  sides  of  Silas  Brown  street  from 
State  street  to  the  A.  &  V.  R.  R,,  and  on 
the  north  side  of  Silas  Brown  street,  from 
the  A.  &  V.  R.  R.  to  South  Jefferson  street, 
and  that  the  property  owners  abutting  said 
sidewalk  be  notified  to  build  same  or  peti- 
tion against  building  of  same  In  twenty  days. 

"Sec.  2.  That  the  street  commissioner  be 
ordered  to  use  such  dirt  for  the  excavation 
on  South  State  street  In  front  on  the  school 
lot  as  may  be  necessary  to  raise  the  sidewalk 
hereby  laid. 

"Sec.  3.  That  for  cause  this  ordinance 
shall  take  effect  and  be  In  force  from  and 
after  this  date." 

This  ordinance  was  the  only  ordinance 
passed  on  this  subject  and  was  duly  publish- 
ed.  As  a  condition  precedent  to  the  right 


of  the  city  to  require  walks  to  be  laid  at 
the  expense  of  the  abutting  property  owners, 
it  was  not  only  necessary  that  they  declare 
such  work  or  improvement  necessary,  but  it 
was  just  as  essential  that  they  go  further 
and  describe  what  work  or  improvement  It 
was  Intended  should  be  placed  there  All 
that  the  ordinance  declares  is  that  it  Is  nec- 
essary that  "sidewalks  be  built  on  the  west 
side  of  State  street,  from  Tombigbee  to  Silas 
Brown  street"  This  cannot  be  said  in  any 
sense  of  the  word  to  be  a  description  of  the 
work  to  be  done.  What  kind  of  sidewalks? 
How  wide  shall  they  be?  Where  shall  the 
property  owner  find  out  these  things?  No 
reference  is  made  in  the  ordinance  to  any 
plans  and  specifications  on  file  in  any  of  the 
city  offices  where  this  information  may  be 
had.  The  statute  contemplated  that  full  no- 
tice should  be  given  to  the  taxpayer  of  all 
that  was  to  be  done,  that  he  might  have  fall 
opportunity  to  consider  the  cost  and  deter- 
mine whether  he  would  submit  or  protest. 
A  walk  is  not  described  by  merely  calling  it 
a  "sidewalk."  The  information  that  the  law 
contemplated  that  the  municipality  should 
give  to  the  property  owner  was  not  conveyed 
by  the  ordinance,  and  the  ordinance  was  on 
that  account  void.  As  to  all  essential  things 
statutes  of  this  nature  are  to  be  strictly 
construed. 

Counsel  for  appellants  contend  that  this 
ordinance  was  not  void  because  of  the  fail- 
ure to  describe  the  kind  and  width  of  the  side- 
walk, because,  they  say,  under  the  general 
ordinances  of  the  city  such  specifications 
could  be  found;  but  no  reference  Is  made 
in  the  ordinance  to  the  general  ordinance. 
We  do  not  think  this  contention  sound.  In 
the  ordinance  declaring  the  Improvement  nec- 
essary must  be  found  the  description  of  the 
work,  or  there  must  be  embraced  in  It  a 
reference  to  such  plans  and  specifications 
on  file  with  the  city  as  would  give  the  in- 
formation, or  It  must  be  placed  in  some  sub- 
sequent ordinance.  This  was  what  was  done 
In  Edwards  House  Co.  v.  City  of  Jackson 
(Miss.)  45  South.  14.  The  ordinance  declar- 
ing the  work  or  improvement  necessary  must 
have  in  it  such  facts  as  will  fully  enable  the 
property  owner  to  find  out  what  work  Is  re- 
quired to  be  done.  The  minute  details  of  the 
work  need  not  be  set  out  In  the  ordinance,  pro- 
vided the  ordinance  incorporate  the  plans 
and  specifications  by  which  the  work  Is  to 
be  constructed  by  reference;  such  plans  and 
specifications  being  then  on  file.  This  Is  what 
was  held  In  the  Edwards  House  Case.  When 
a  municipality  Is  proceeding  under  sections 
3011  and  3012  of  the  Annotated  Code  of  1892, 
it  is  not  proceeding  under  Its  general  powers 
or  ordinances,  but  Is  proceeding  under  the 
special  powers  conferred  on  it  under  special 
circumstances,  and  It  must  pursue  with  strict- 
ness all  the  conditions  precedent  to  its  right 
to  exercise  the  particular  power.  A  com- 
pliance with  these  conditions  constitutes  Its 
power  to  act,  and  is  jurisdictional  in  its 
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nature.  Mere  Irregularities  and  Informali- 
ties will  not  Invalidate  the  proceeding;  but 
when  there  has  been  a  substantial  noncom- 
pliance with  the  statute  It  Is  fatal  to  the 
proceedings,  and  the  failure  to  duly  Inform 
the  property  owner,  In  an  ordinance  duly 
published,  of  the  kind  and  character  of  the 
walk  intended  to  be  laid,  thereby  failing 
to  give  him  such  information  as  would  en- 
able him  to  intelligently  determine  whether 
he  desired  to  protest  against  the  intended 
improvement,  is  a  fatal  departure.  It  is 
manifest  from  the  statute  that  the  Legis- 
lature intended  to  give  the  property  owner 
every  opportunity  to  act  intelligently  and 
with  full  knowledge. 

But  if  we  were  wrong  as  to  the  invalidity 
of  this  ordinance,  still  the  city  was  without 
power  to  tax  the  cost  of  constructing  these 
sidewalks  against  the  abutting  property,  be- 
cause the  five  days'  notice  required  by  section 
3012  was  not  served  on  the  property  owners 
as  required.  The  chancellor  expressly  adju- 
dicated this,  and  the  record  fully  sustains  this 
finding.  The  five  days'  notice  required  to  be 
served  on  the  property  owner  is  not  of  the 
necessity  for  the  Improvement  merely,  as  Is 
argued  by  counsel  for  appellants,  -for  that  has 
been  determined  by  the  mayor  and  board  of 
aldermen ;  but  the  five  days'  notice  must  be  a 
notice  to  the  owner  to  construct  the  walk,  or 
on  failure  the  city  would  do  so.  Since  both 
the  ordinance  and  the  five  days'  notice  were 
void,  It  follows  that  the  mayor  and  board  of 
aldermen  were  without  authority  to  require 
the  property  owners  to  lay  the  walks;  and, 
being  without  authority,  they  could  create  no 
debt  which  could  operate  as  a  Hen  on  the 
abutting  property  for  the  laying  of  these 
walks.  Neither  the  property,  nor  the  owner, 
was  liable  for  the  cost  of  the  Improvement. 
It  follows  from  this  that  the  decree  of  the 
chancellor  disallowing  the  claim  of  the  city 
for  the  cost  of  the  improvement  must  be  af- 
firmed on  direct  appeal. 

We  approach  now  the  consideration  of  the 
questions  raised  by  cross-appellants.  They 
claim  that  their  property  has  been  damaged 
by  the  action  of  the  city  in  raising  and  lower- 
ing the  grade  of  the  street  In  laying  the 
walks,  and  the  evidence  supports  their  claim. 
It  Is  further  claimed  by  some  of  the  defend- 
ants that  the  city  has  not  only  damaged  their 
property,  but  has  torn  down  fences  and  de- 
stroyed shrubbery  located  on  their  private 
property,  and  actually  taken  the  property  of 
some  of  the  defendants,  varying  in  width 
from  one  to  five  feet,  being  a  strip  of  property 
abutting  the  street  and  formerly  In  the  yards 
of  defendants  and  belonging  to  them.  The 
grade  of  the  street  has  been  so  raised  as  to 
create  a  small  levee  in  front  of  the  property 
of  some  of  the  defendants,  leaving  the  prop- 
erty below  the  level  of  the  street  and  Inter- 
fering with  the  natural  flow  of  the  water. 
Nothing  is  now  so  Important  to  the  private 
citizen  as  the  question  of  the  extent  to  which 
his  right  of  private  property  may  be  invaded 


by  a  municipality  and  taken  or  damaged  for 
a  so-called  public  use  without  adequate  com- 
pensation being  made  to  him  for  such  taking 
or  damage.  The  right  which  a  municipality 
"has  to  take  or  damage  private  property  for 
public  use  is  no  greater  because  it  has  an  ele- 
ment of  sovereignty  In  It  than  is  that  of  any 
other  person  or  corporation  having  the  em- 
inent domain  power.  No  milder  or  more  lib- 
eral rule  of  Interpretation  of  the  Constitution 
will  be  indulged  in  where  the  taking  or  dam- 
aging is  done  by  a  municipality  than  is  to  be 
applied  to  all  alike.  The  private  citizen  is 
no  more  called  upon  to  allow  his  property  to 
be  taken  or  damaged  for  a  public  use  by  a 
municipality  without  adequate  compensation 
than  he  is  required  to  submit  to  the  taking  or 
damage  by  any  other  corporation.  The  ten- 
dency of  the  modern  municipal  governments 
is  too  frequently  towards  an  ignoring  of  pri- 
vate rights  of  property,  and  in  many  instanc- 
es border  on  the  despotic.  Our  Constitution 
Is  broad  enough  to  curb  within  proper  limits 
such  tendencies,  and  to  fully  and  adequately 
protect  each  and  every  property  owner,  and  it 
Is  the  duty  of  the  courts  to  see  that  the  rights 
secured  to  private  persons  are  enforced  with 
unvarying  strictness.  In  the  case  of  McEI- 
roy  v.  Kansas  City  (C.  C.)  21  Fed.  260,  the 
court  said:  >  "The  urgency  of  the  so-called 
public  Improvement  rests  as  a  constant  men- 
ace upon  the  sacredness  of  private  property, 
aud  no  duty  is  more  imperative  upon  the  j 
courts  than  a  strict  enforcement  of  constitu- 
tional provisions  Intended  to  protect  every 
man  in  his  own."  Section  17  of  the  Constitu- 
tion of  the  state  provides  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use,  except  upon  due  compensation  being  first 
made  to  the  owner,  etc.  Under  this  section 
of  the  Constitution  the  citizen  finds  his  pro- 
tection, and  when  there  is  the  slightest  inva- 
sion of  the  property  rights  of  the  private  cit- 
izen for  a  public  use,  thereby  bringing  to  him 
damage,  he  is  entitled  to  recover.  Since  the 
decision  in  the  case  of  City  of  Vicksburg  v. 
Herman,  72  Miss.  211,  16  South.  434.  It  has 
been  settled  that  the  citizen  has  a  right  to 
recover  against  a  municipality  for  damage 
sustained  by  the  raising  or  lowering  of  an 
established  grade.  To  go  over  this  discussion 
again,  In  view  of  the  decision,  is  entirely  un-  ' 
necessary. 

But  counsel  for  appellants  argue  that  there 
should  have  been  no  allowance  of  damage,  for 
the  reason  that  the  chancellor  erroneously 
found  as  a  fact  that  the  city  had  previously 
established  a  grade,  when  as  a  matter  of  fact 
the  old  sidewalks  were  laid  on  the  natural 
surface  of  the  earth,  without  the  city  ever 
having  established  a  grade.  Under  our  Con- 
stitution It  can  make  no  difference  whether 
the  damage  is  occasioned  by  the  initiation  of 
the  grade  for  the  first  time  or  the  altering 
of  an  established  grade.  Blair  v.  City  of 
Charleston,  43  W.  Va.  62,  26  S.  E.  341,  33  L. 
R.  A.  852,  64  Am.  St  Rep.  837 ;  27  Ency.  Law 
(2d  Ed.)  p.  142,  and  citations;  Werth  v.  City 
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of  Springfield,  78  Mo.  117.  Under  our  Con- 
stitution, where  property  owners  have  built 
their  property  with  reference  to  a  particular 
grade  In  a  municipality,  that  grade  cannot 
afterwards  be  changed,  so  as  to  produce  dam- 
age to  the  property  owner,  without  compen- 
sating him  for  the  damage  done.  This  is 
Just  as  true  of  a  case  where  a  municipality 
has  f s  lied  theretofore  to  establish  a  grade, 
and  Initiates  It  for  the  first  time,  as  of  the 
case  when,  once  having  established  It,  It  is 
changed.  The  natural  surface  of  the  street, 
acquiesced  in  for  a  long  while  by  the  city, 
and  to  which  the  city  has  allowed  its  citizens 
to  conform  their  buildings,  may  fix  just  as 
firmly  an  established  grade,  within  the  mean- 
ing of  the  Constitution  prohibiting  private 
property  from  taking  or  damage  without  due 
compensation,  as  If  fixed  by  a  corps  of  engi- 
neers. Nothing  contrary  to  this  is  held  in 
the  case  of  Vlcksburg  v.  Herman,  but  the  doc- 
trine herein  declared  is  expressly  recognized 
there.  The  only  question  is:  Has  there  been 
a  taking  or  damaging  of  private  property  for 
public  use?  If  there  has  been  either,  no  mat- 
ter how  significant  may  be  the  damage,  the 
private  person  finds  his  protection  in  the  Con- 
stitution of  the  state. 

Under  the  facts  of  this  case  the  decree  of 
the  chancellor  did  not  allow  sufficient  damage 
to  cross-appellants.  The  testimony  of  the 
cross-appellants  stands  uncontradicted  as  to 
the  amount  of  damage  sustained  by  them,  and 
while  It  Is  manifest  that  even  under  their 
testimony  they  claim  more  than  is  properly 
allowable,  yet  as  the  record  now  stands  the 
damage  allowed  by  the  chancellor  was  insuffi- 
cient. We  are  not  to  be  understood  as  inti- 
mating how  much  the  chancellor  should  al- 
low, but  leave  this  question  to  be  determined 
at  a  fuller  hearing,  when  the  city  has  had  an 
opportunity  to  controvert  the  question  of 
damage.  If  any  of  the  property  of  defend- 
ants has  been  taken,  the  value  of  the  amount 
of  land  so  taken  should  be  allowed  to  the  own- 
er. If  the  city  has  destroyed  the  fence  of  any 
of  the  defendants,  the  value  of  the  fence  is  an- 
other element  of  damage  that  should  be  al- 
lowed the  particular  owner  of  same.  If  the 
city  has  destroyed  the  shrubbery  of  any  of 
the  defendants,  that  is  another  element  of 
damage.  Whenever  there  has  been  a  taking 
of  private  property  for  public  use,  the  amount 
of  the  recovery  should  be  the  value  of  the 
property  taken,  no  matter  what  may  be  the 
character  of  the  property.  When  there  has 
been  merely  a  damage  done  to  private  proper- 
ty, which  is  peculiar  to  the  owner,  not  shared 
In  by  the  public  at  large,  the  true  rule  for 
the  measure  of  damage  is  to  be  found  in  the 
case  of  Meridian  v.  Higglns,  81  Miss.  377,  33 
South.  1.  There  is  no  analogy  between  the 
case  now  presented  and  the  case  of  Edwards 
House  v.  City  of  Jackson.  There  was  no 
contention  In  the  Edwards  House  Case  of  the 
taking  or  damaging  of  private  property  for 
public  use.  The  cases  are  quite  distinct,  both 
in  fact  and  purpose. 


The  case  Is  affirmed  on  direct  appeal,  and 
reversed  on  cross-appeal,  allowing  all  parties 
to  take  such  further  testimony  on  the  ques- 
tions Involved  as  they  may  deem  proper. 

WHITFIELD,  C.  J.  (specially  concurring). 
I  think  this  case  should  be  affirmed  on  di- 
rect appeal,  but  not  for  the  reasons  given 
in  the  opinion  in  chief.  The  ground  on 
which  I  think  we  are  bound  to  affirm  Is  that 
the  record  shows,  according  to  the  testimony 
of  five  witnesses  against  one,  that  the  five 
days'  notice  required  by  law  to  be  given 
for  "the  necessity  for  the  improvement,"  in 
the  language  of  the  statute  and  of  the  ordi- 
nance, was  not  given.  These  five  witness- 
es testify  most  positively,  emphatically,  and 
In  a  most  absolute  fashion  that  no  notice  of 
any  kind  whatever  relating  to  the  paving 
was  ever  given  to  them.  The  chancellor 
has  found  as  a  fact,  on  the  weight  of  the 
testimony,  that  this  is  true,  and,  having  so 
found,  he  was  necessarily  compelled  to  hold 
the  special  ordinance  void.  The  opinion  in 
chief  rests  the  voidneas  of  this  special  ordi- 
nance upon  the  single  ground  that  it  failed 
to  prescribe  the  width  of  the  pavement  and 
to  describe  the  material  out  of  which  it  was 
to  be  made.  From  this  view  I  emphatically 
dissent,  for  the  reasons  now  to  be  stated. 

Chapter  32  of  the  Revised  Ordinances  of 
the  city  of  Jackson,  which  are  in  evidence 
in  this  case,  set  out  fully  and  specifically 
general  ordinances  relating  to  sidewalks,  how 
they  shall  be  constructed  or  repaired,  how 
the  specifications  therefor  shall  be  dealt 
with,  and  every  other  particular  relating  to 
sidewalks;  and  In  section  330  and  section 
331  it  is  specially  provided  as  follows: 

"330.  Specifications. — Every  sidewalk  here- 
after constructed  shall  have  a  surface  not 
Inferior  to  that  of  a  well-laid  pavement  of 
all  hard  brick  on  a  good  foundation,  except 
by  special  permission  of  the  mayor  and 
board  of  aldermen,  and  shall  have  a  curb 
of  stone  or  of  brick  set  in  cement  mortar, 
provision  being  made  for  conveying  the  sur- 
face water,  not  over  the  pavement,  but 
through  a  surface  drain  beneath  It  For 
the  materials  and  manner  for  constructing 
and  repairing  sidewalks  and  curbs,  the  city 
engineer  shall  prepare  specifications,  which 
shall  be  on  file  in  his  office  for  inspection. 
(See  Sec.  243). 

"331.  Width  and  Elevation.— The  width  of 
the  sidewalk  and  elevation  of  the  curb  shall 
be  the  same  for  both  sides  of  the  street, 
whenever  practicable.  The  width  of  each 
sidewalk  from  curb  to  property  line  shall 
be  between  one- fifth  and  one-sixth  of  the 
total  width  of  the  street,  and,  more  specifi- 
cally, shall  be  that  width  shown  by  the 
standard  cross-section  of  the  street  adopted 
and  on  file  in  the  office  of  the  city  engineer: 
provided  that  any  property  owner  may,  if 
he  so  elect,  increase  the  width  of  the  side- 
walk by  extending  it  inside  the  bounding 
property  line,  this  added  width  being  paved 
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and  maintained  In  the  same  manner  as  the 
rest  of  the  sidewalk.  The  width  paved  shall 
be  the  entire  width  on  streets  paved  with 
vitrified  brick  and  on  those  with  sidewalks 
six  feet  and  less  In  width.  On  other  streets 
at  least  half  the  sidewalk  width  will  be  pav- 
ed, this  pavement  being  in  any  case  not  less 
than  six  feet  wide  and  being  contiguous  to 
property  line,  or  not  more  than  three  feet 
from  It:  Provided,  that  on  North  street, 
between  Amite  street  and  Fortification  street, 
each  sidewalk  shall  be  twenty  feet  wide  and 
paved  at  least  eight  feet  in  width  next  to 
the  property  line.  The  location  of  shade 
trees  and  of  poles,  if  on  the  sidewalk,  shall 
be  that  shown  by  the  standard  cross-sec- 
tion." 

Here,  then,  is  a  general  ordinance,  full, 
complete,  and  specific  in  every  detail,  as  to 
the  width  of  the  pavements  and  the  kind 
of  material  out  of  which  they  are  to  be  con- 
structed. Most  manifestly  this  general  or- 
dinance is  necessarily  compelled  to  be  read 
In  connection  with  every  special  ordinance 
relating  to  sidewalks  that  may  from  time  to 
time  be  passed  by  the  city.  It  certainly 
cannot  be  sound  to  hold,  as  the  majority 
do  hold,  that  every  special  ordinance  must 
be  read  by  itself,  and  not  with  reference  to 
this  general  ordinance,  so  that,  unless  each 
special  ordinance  for  itself  sets  out  the  width 
of  the  sidewalk  and  the  materials  out  of 
which  it  is  to  be  constructed,  etc.,  such  spe- 
ciul  ordinance  would  be  void.  It  might  Just 
as  well  be  held  (Indeed,  it  would  be  logical- 
ly necessary  to  hold),  in  that  view,  that  ev- 
erything In  the  general  ordinances  embraced 
in  chapter  32,  should  be  set  out  in  every 
special  ordinance.  There  is  no  escape  from 
this  result  If  it  be  true  that  you  may  dis- 
regard sections  330  and  331  of  chapter  32, 
and  must  set  out  the  width  of  a  sidewalk 
and  the  material  out  of  which  it  is  to  be 
made  every  time  the  city  may  order  a  side- 
walk to  be  made,  just  as  certainly,  if  logic 
be  logic,  you  must  also  set  out,  in  every 
special  ordinance,  all  the  other  particulars 
provided  for  in  said  chapter  32  relating  to 
the  construction  of  sidewalks.  Pish  can- 
not be  made  of  one  section  of  this  chapter, 
and  fowl  of  another.  It  seems  to  me  too 
obvious  for  discussion,  therefore,  that  the 
city  had  the  right  to  pass  such  general  ordi- 
nances as  are  set  out  in  chapter  32,  in  so 
far  as  they  conform  with  sections  3011  and 
3012  of  the  Annotated  Code  of  1892,  wherein 
shall  be  stated  once  for  all,  or  until  the  gen- 
eral ordinances  of  the  city  should  be  chang- 
ed, ail  that  need  be  set  out  with  respect  to 
the  construction  of  sidewalks,  as,  for  ex- 
ample, the  width  of  the  sidewalk  and  the  ma- 
terial out  of  which  it  is  to  be  made,  and 
what  should  be  done  with  respect  to  specifi- 
cations, etc.,  and  that  every  special  ordinance 
passed  by  the  city,  relating  to  construction 
of  sidewalks,  while  said  chapter  32  is  in 
force,  shall  necessarily  have  read  Into  It.  all 
the  provisions  of  said  chapter  32  on  the  sub- 


ject. I  cannot  entertain  a  doubt  of  the 
soundness  of  this  view  on  the  subject;  and, 
if  it  be  sound,  then  my  Brethren  have  an- 
nounced a  manifestly  erroneous  view  in  the 
majority  opinion,  when  they  declare  that 
this  special  ordinance,  passed  while  this 
chapter  32  was  In  force,  had  itself  to  pre- 
scribe the  width  of  the  pavement  and  de- 
scribe the  materials  out  of  which  it  should 
be  constructed.  I  regard  this  holding  as,  in 
effect,  contrary  to  the  principles  announced 
in  the  case  of  Edwards  v.  Jackson,  recently 
decided.  See  46  South.  14,  syllabus  para- 
graph 2.  It  follows,  therefore,  that  while 
I  dissent  entirely  from  the  opinion  in  chief, 
setting  out  the  reasons  for  affirming  the  de- 
cree on  the  direct  appeal,  I  yet  concur  in 
the  result,  but  for  the  single  reason  which  I 
have  myself  stated  above. 

Coming  to  the  cross-appeal,  I  have  one  or 
two  observations  to  make: 

First.  I  think  it  is  perfectly  within  the 
power  of  a  city,  although  it  may  have  had 
sidewalks  once  constructed  to  a  particular 
grade,  to  have  the  same  sidewalks  recon- 
structed to  different  grades,  in  its  develop- 
ment, In  the  course  of  its  expansion  and 
growth  from  decade  to  decade,  as  the  needs 
and  interest  of  the  city  may  require,  in  each 
particular  decade.  What  might  be  a  per- 
fectly sufficient  sidewalk  for  a  hamlet  would 
not  do  for  that  hamlet  when  it  gets  to  be  a 
town,  nor  for  that  town  when  It  gets  to  be 
a  city.  What  may  do  very  well  for  a  city 
of  the  smallest  allowable  population  under 
the  statute  will  not  do  at  all  for  a  city 
of  fifty  thousand  people,  with  all  the  ac- 
companying elements  of  civilization  natural- 
ly belonging  to  such  a  city,  in  its  advanced 
growth  and  development  It  seems  to  me 
that  what  was  said  in  the  case  of  Nugent 
v.  City  of  Jackson,  72  Miss.  1040,  18  South. 
493,  covers  perfectly  all  that  need  to  be 
said  along  this  line.  Cities  are  not  to  be 
hampered  in  their  advance  from  rude  and 
primitive  beginnings  to  later  and  more 
splendid  municipal  conditions,  necessary  In 
modern  life,  by  restricting  their  power  to 
adjust  sidewalks  to  different  grades  from 
time  to  time  and  their  power  to  change  the 
materials  out  of  which  such  sidewalks  are 
to  be  constructed.  So  to  hold  Is  to  obstruct 
progress  and  to  keep  a  city  in  its  swaddling 
clothes  forever.  Of  course,  as  held  in  the 
Herman  Case,  72  Miss.  211,  16  South.  434, 
all  damages  which  an  abutting  proprietor 
may  actually  sustain,  peculiar  to  himself 
and  different  from  those  damages  which  may 
result  from  the  construction  of  pavements 
to  his  fellow  citizens  In  common,  if  the  evi- 
dence shows  such  damages  were  caused  by 
the  Improper  or  Illegal  construction  of  the 
sidewalk,  such  abutting  proprietor  may  re- 
cover. This  the  Constitution  guarantees  to 
him }  but  this  is  the  extent  of  his  right  It 
is  not  damage  which  may  be  sustained  by 
reason  of  proper  and  legal  construction  of 
sidewalks,  for  which  an  abutting  proprietor 
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may  recover.  Such  damages  are  Incidental 
to  residence  In  cities,  and  he  who  dwells  in 
a  city  agrees,  as  part  of  the  civil  compact 
when  be  became  a  citizen,  to  bear  tbat  part 
of  the  burden  In  respect  to  all  public  improve- 
ments. It  Is  only  when  this  proper  legal 
line  is  passed,  and  damages  are  inflicted  or 
property  illegally  taken  as  the  result  of  an 
Improper  or  Illegal  construction  of  the  side- 
walk, that  the  abutting  proprietor  can  claim 
to  recover.  I  have  this  much  to  say  on  this 
particular  feature  of  the  opinion  In  chief 
on  the  cross-appeal,  to  exclude  any  conclu- 
sion that  I  concur  in  the  view  that  an  abut- 
tiug  proprietor  Is  entitled  to  recover  damages 
caused  by  the  construction  of  a  sidewalk 
merely  because,  once  having  laid  a  sidewalk 
in  conformity  with  the  city's  orders,  he  may 
be  thereafter,  from  time  to  time,  as  a  city's 
needs  demand,  required  to  reconstruct  the 
same  sidewalks,  to  meet  the  exigencies  of 
the  city  at  the  time  of  such  subsequent  or- 
ders. 

I  concur,  however,  In  the  result,  also,  on 
the  cross-appeal,  because,  and  only  because, 
the  only  evidence  in  the  case  as  to  the 
amount  of  damage  is  that  furnished  by  the 
complainants  themselves.  I  do  not  under- 
stand why  it  was  that  the  city  did  not  In- 
troduce testimony  with  respect  to  what  dam- 
ages, If  any,  were  sustained.  Since  the 
chancellor  had  no  testimony  before  him  ex- 
cept that  of  the  complainants,  and  since 
their  claims  exceed  the  amounts  allowed, 
there  being  nothing  to  rebut  their  testi- 
mony, I  do  not  understand  how  the  chan- 
cellor reached  his  conclusion  as  to  amounts, 
and  it  does  not  seem  to  me  that  those  con- 
clusions are  supported  by  the  testimony  in 
the  record.  For  that  reason,  and  that  rea- 
son alone,  without  expressing  the  slightest 
opinion  as  to  the  true  quantum  of  damages 
allowable  to  the  defendants,  I  concur  in 
the  result  reached  in  reversing  the  decree 
on  the  cross-appeal. 

I  wish  to  make  Just  one  other  observation : 
It  was  claimed  by  complainants  that  part 
of  the  lots  had  been  bodily  taken,  and  that 
they  should  be  compensated  for  the  value 
of  the  parts  of  their  lots  so  taken.  The 
chancellor  expressly  recites  in  his  decree 
that  he  reserved  that  matter  for  future  de- 
cision, when  the  principles  of  the  case  shall 
have  been  settled.  As,  therefore,  the  chan- 
cellor decided  nothing  on  that  proposition, 
we,  as  an  appellate  tribunal,  can  decide 
nothing  on  it;  and  I  do  not  understand  my 
Brethren  to  have  intimated  any  opinion  on 
this  proposition.  That  matter  is  remitted, 
to  be  decided  first  by  the  chancellor,  before 
we  shall  have  any  power  to  review  him  on 
that  matter.  It  may  very  well  be  said — in 
fact,  I  think  it  ought  to  be  said— that  the 
testimony  In  support  of  the  claims  for  dam- 
ages below  takes  into  view  very  largely  the 
value  of  those  parts  of  the  lots  alleged  to 
have  been  entirely  taken ;  and  so  it  appears 
to  me  the  difficulty  encountered  by  the  chan- 


cellor in  fixing  the  damages,  as  distinct 
from  the  value  of  any  lots  taken,  if  any 
were  taken,  was  thereby  greatly  Increased. 

In  short,  on  the  cross-appeal,  it  is  impos- 
sible for  me  to  understand,  in  this  confused 
condition  of  the  testimony,  and  especially  in 
view  of  the  absence  of  any  testimony  what- 
ever on  the  part  of  the  city  on  this  subject, 
how  the  chancellor  could  fix  the  amounts 
he  has  fixed  In  the  decree;  and  for  that 
reason  alone  I  concur  in  the  reversal  of  the 
decree  on  the  cross-appeal. 


MISSISSIPPI  EASTERN  RY.  CO.  v.  SAM- 
UEL WYMOND  COOPERAGE  CO. 
(No.  13,111.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

1.  New  Tbial— Grounds—  Passion  ob  Prej- 
udice of  Jubors. 

A  verdict,  in  an  action  against  a  railroad 
for  setting  fire  to  staves  and  headings  of  a  coop- 
erage company,  that  the  jury  found  "defendant 
guilty  a 8  charged,"  on  which  verdict  they  were 
sent  back  to  return  a  proper  verdict,  and  re- 
turned a  verdict  for  plaintiff  at  the  full  amount 
sued  for,  was  not,  of  itself,  evidence  that  the 
jury  was  prompted  by  malice  and  prejudice. 

2.  Appeal  and  Ebbob  —  Disposition  of 
Cause— Reversal. 

Where  the  triaL  court  overruled  a  motion 
for  new  trial  because  the  verdict  was  excessive, 
and  stated  that,  if  Code  1906,  §  4910,  did  not 
prevent  him  from  ordering  a  remittitur  of  a 
portion  of  the  damage  assessed,  he  would  do  so, 
it  is  not  ground  for  reversal ;  the  section  being 
unconstitutional,  and  the  evidence  before  the 
Supreme  Court  being  so  confused  as  to  the  ac- 
tual amount  .of  damages  that  the  court  cannot 
say  exactly  what  amount  should  be  remitted. 

Appeal  from  Circuit  Court,  Clarke  County ; 
R.  F.  Cochran,  Judge. 

Action  by  the  Samuel  Wymond  Cooperage 
Company  against  the  Mississippi  Eastern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Miller  &  Baskfn  and  S.  H.  Terral,  for  ap- 
pellant Wltherspoon  &  Witherspoon  and  H. 
R.  Stone,  for  appellee. 

MAYES,  J.  This  case  Is  unique  in  some  of 
its  features.  It  Is  a  suit  for  damages  by  the 
Samuel  Wymond  Cooperage  Company  against 
the  Mississippi  Eastern  Railway,  growing  out 
of  the  alleged  negligence  of  the  railroad  in 
setting  fire  to  a  large  quantity  of  staves  and 
headings  belonging  to  the  cooperage  company 
stacked  along  the  side  of  and  near  the  track 
of  the  company.  After  the  testimony  was  all 
In  and  the  instructions  read  and  arguments 
made  to  the  jury,  the  Jury,  seemingly  forget- 
ful of  the  issues  they  were  trying,  retired  and 
returned  the  verdict,  "We,  the  jury,  find  the 
defendant  guilty  as  charged,"  whereupon  they 
were  sent  back  by  the  court  for  the  purpose 
of  returning  a  proper  verdict,  and  returned 
another  verdict  for  the  plaintiff,  assessing 
damages  at  the  full  amount  sued  for  in  the 
declaration.  It  is  contended  that  this  verdict 
returned  by  the  Jury  was  itself  evidence  that 
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the  finding  of  the  jury  was  prompted  by  mal- 
ice and  prejudice,  and  ought  to  suffice  to  set 
aside  the  verdict  of  the  Jury.  We  cannot 
agree  as  to  this  contention  on  part  of  counsel. 

One  of  the  grounds  of  the  motion  for  a  new 
trial  Is  that  the  verdict  was  excessive.  The 
court  overruled  the  motion,  and  in  doing  so 
6aid:  "I  am  convinced  that  the  verdict  is 
wrong  as  to  the  amount  of  damages  awarded. 
If  the  statute  did  .not  prohibit  me  from  doing 
so,  I  would  demand  a  remittitur  of  at  least 
three-eighths  of  the  damages  awarded,  or 
grant  a  new  trial ;  but  In  my  opinion  the  stat- 
ute will  not  permit  me  to  do  that.  I  don't 
believe  the  plaintiff  or  its  counsel  believe  that 
plaintiff  ought  to  have  recovered  the  amount 
allowed  by  the  jury.  The  court,  the  jury, 
and  all  counsel  engaged  in  the  case  made  an 
examination  of  the  headings  on  the  ground, 
which,  in  view  of  the  testimony  previously  in- 
troduced, demonstrated  beyond  the  shadow  of 
a  doubt  that  the  amount  of  damages  was  ex- 
cessive." It  Is  for  this  reason  that  the  court 
overruled  the  motion,  conceiving  that  section 
4910  of  the  Code  of  1906  prevented  the  trial 
court  from  compelling  a  remittitur.  This  case 
was  tried  before  the  decision  of  this  court 
in  the  case  of  Y.  &  M.  V.  R.  R.  Co.  v.  Wallace 
(Miss.)  43  South.  469.  It;  is  equally  manifest 
to  us  that  the  damage  awarded  by  the  Jury 
in  this  case  is  excessive,  but  in  the  confused 
condition  In  which  we  find  the  testimony  rela- 
tive to  the  actual  amount  of  damages  sus- 
tained by  the  cooperage  company  it  is  impos- 
sible for  us  to  say  exactly  what  amount  should 
be  remitted;  but,  even  If  this  Were  not  the 
case,  it  is  shown  that  the  court  declined  to 
act  on  this  ground  of  the  motion  for  a  new 
trial,  and  it  therefore  falls  within  the  rule 
laid  down  In  the  case  of  Y.  &  M.  V.  R.  R.  Co. 
v.  Wallace  (Miss.)  43  Soutb.  469. 

Reversed  and  remanded. 


SPEARS  v.  TOWN  OF  OSYKA.   (No.  13,338.) 

(Supreme  Court  of  Mississippi.   June  1,  1908.) 

Municipal  Cobpobations— Violation  or  Or- 
dinance. 

A  conviction  of  a  violation  of  a  town  ordi- 
nance is  erroneous,  where  the  ordinance  was  not 
introduced  in  evidence. 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Jesse  Spears  was  convicted  of  violation 
of  city  ordinance,  and  appeals.  Reversed. 

R.  W.  Cutrer,  for  appellant  Geo.  Butler, 
Asst.  Atty.  Gen.,  for  the  State. 

MAYES,  J.  This  appeal  la  prosecuted  from 
a  conviction  in  the  mayor's  court  in  the  town 
of  Osyka  of  the  violation  of  a  town  ordin- 
ance. An  appeal  was  taken  to  the  circuit 
court,  and  on  the  trial  there  the  ordinance 
under  which  the  prosecution  is  conducted 
was  cot  introduced  in  evidence.  When  the 
testimony  was  in,  counsel  for  appellant  moved 
to  exclude  the  testimony  because  of  the  fail- 


ure on  the  part  of  the  state  to  introduce  in 
evidence  the  ordinance.  This  motion  was 
overruled  by  the  court,  and  this  is  assigned 
as  error.  The  question  was  settled  in  the 
case  of  Naul  v.  McComb  City,  70  Miss.  699, 
12  South.  903,  and  Is  again  reaffirmed. 
Reversed  and  remanded. 


MISSISSIPPI  CENT.  R.  CO.  v.  BUTLER. 
(No.  13,352.) 
(Supreme  Court  of  Mississippi.    June  8,  1906.) 

RAILROADS— INJURY  TO  ANIMALS  ON  TBAOK— 

Actions— Statutoby  Provisions. 

Code  1906,  8  4043,  provides  that  a  railroad 
company  having  the  right  of  way  may  ran 
trains  through  cities,  towns,  etc.,  at  the  rate  of 
six  miles  an  hour  and  no  more,  and  that  a  rail- 
road company  shall  be  liable  for  any  damages 
sustained  from  such  trains  while  running  at  a 
greater  speed  through  the  city,  etc  Held,  that 
the  statute  applies  only  to  injuries  inflicted 
within  the  corporate  limits,  and  there  can  be  no 
recovery  thereunder  for  the  killing  of  a  mare 
struck  outside  a  town. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1485.] 

Appeal  from  Circuit  Court,  Jefferson  Davis 
County ;  W.  H.  Potter,  Judge. 

Action  by  G.  L.  Butler  against  the  Mississ- 
ippi Central  Railroad  Company  for  the  kill- 
ing of  a  mare.  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

T.  Brady,  Jr.,  for  appellant  Livingston  & 
Cowart,  for  appellee. 

WHITFIELD,  C.  J.  The  animal  in  this 
case  was  killed  outside  the  limits  of  the  town 
of  Prentiss.  The  declaration  in  the  case  is 
broad  enough,  if  the  evidence  supported  it  to 
warrant  recovery  upon  negligence  on  other 
grounds  than  the  excessive  rate  of  speed 
through  the  town  of  Prentiss.  We  say,  if  the 
evidence  warranted  it,  because  we  do  not  in- 
timate any  opinion  as  to  whether  the  plain- 
tiff was  or  was  not  entitled  to  recovery  on 
any  other  ground. 

The  counsel  for  appellee,  however,  on  this 
appeal,  rests  his  right  to  recover  exclusively  on 
the  fact  that  the  appellant  was  running  its 
train  through  the  town  of  Prentiss  at  more 
than  6  miles  an  hour,  and  that  hence  he  was 
entitled  to  recover  on  that  ground  alone,  un- 
der section  4043,  Code  1908.  Acting  upon 
that  theory,  he  obtained  from  the  court  an  in- 
struction in  these  words:  "The  court  in- 
structs, for  plaintiff,  that  if  you  believe  from 
the  evidence  that  the  train  was  running  at  a 
greater  rate  of  speed  than  6  miles  an  hour 
within  and  as  it  crossed  the  corporate  limits 
of  the  town  of  Prentiss,  and  killed  the  mare 
within  75  yards  of  the  said  corporate  lines, 
and  that  this  rate  of  speed  in  the  corporate 
limits  and  with  which  It  crossed  the  corporate 
line  was  the  proximate  cause  of  the  killing, 
your  verdict  must  be  for  the  plaintiff." 

Section  4043,  Code  1906,  is  in  the  following 
words:  "Any  railroad  company  having  the 
right  of  way  may  run  locomotives  and  can  by 
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steam  through  cities,  towns  and  villages,  at 
the  rate  of  six  miles  an  hour  and  no  more; 
and  the  company  shall  be  liable  for  any  dam- 
ages or  injury  which  may  be  sustained  by 
any  one  from  such  locomotive  or  cars  whilst 
they  are  running  at  a  greater  speed  than  six 
miles  an  hour  through  any  city,  town  or  vil- 
lage. The  Railroad  Commission  shall  have 
power  to  fix  and  prescribe  limits  in  cities, 
towns  and  villages  in  which  railroad  compan- 
ies may  run  locomotives  and  cars  by  steam 
at  a  greater  rate  than  six  miles  an  hour,  and 
whenever  It  shall  have  fixed  and  prescribed 
such  limits  in  any  city,  town  or  village,  this 
section  shall  not  thereafter  apply  to  the  run- 
ning of  cars  and  locomotives  by  steam  within 
the  same."  Manifestly  this  statute  applies 
alone  to  those  cases  in  which  the  injury  is  in- 
flicted within  the  corporate  limits,  or,  to  use 
the  language  of  the  statute,  whilst  a  train 
was  running  at  a  greater  rate  of  speed  than  6 
miles  an  hour  through  a  town.  The  injury 
cannot  be  inflicted  by  a  train  whilst  it  Is  run- 
ning through  a  town,  If  the  animal  on  which 
the  injury  is  inflicted  is  struck  and  killed  out- 
side the  town.  For  this  reason  the  Instruc- 
tion is  fatally  erroneous. 

The  judgment  is  reversed,  and  the  case  re- 
manded. 


LUM  et  al.  v.  IiASCH.    (No.  13,204.) 
(Supreme  Court  of  Mississippi   June  1,  1908.) 

1.  Wills  —  Contest— Testamentabt  Capaci- 
ty— Evidence. 

Where  it  was  clearly  shown  that  testator 
had  testamentary  capacity  when  he  executed  the 
will,  it  was  immaterial  that  for  some  weeks 
prior  and  some  weeks  after  the  will  was  execut- 
ed testator  had  no  such  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  f  77.] 

2.  Same. 

That  testator  gave  his  property  to  one  who 
had  been  his  faithful  servant  for  30  years  was 
not  indicative  of  unsound  mind,  where  testator 
had  no  relatives  other  than  a  child  of  his  di- 
vorced wife  of  whom  he  believed  he  was  not 
the  father. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  88  102,  129,  153.} 

Appeal  from  Chancery  Court,  Claiborne 
County;  J.  S.  Hicks,  Chancellor. 

Petition  by  Minnie  lasch  against  B.  W. 
Lum  and  another  to  contest  probate  of  the 
will  of  plaintiff's  deceased  father.  From  a 
decree  for  contestant,  proponents  appeal.  Re- 
versed. 

C.  A.  French,  for  appellants.  E.  S.,  J.  T. 
&  H.  W.  M.  Drake,  for  appellee. 

CALHOON,  J.  The  will  of  Phillip  Lasch 
was  propounded  for  probate.  The  probate 
was  contested,  and  the  caveat  Is  based  on 
the   following  grounds;    First,  because  it 


was  inspired  by  prejudice  and  hate  of  the 
testator  against  bis  only  child,  the  contest- 
ant herein,  which  prejudice  and  hate  were 
inspired  by  Daphne  Goza,  the  beneficiary 
herein ;  second,  because  the  execution  of  the 
will  was  obtained  by  improper  and  undue  in- 
fluence exerted  on  him  by  the  beneficiary 
therein;  third,  because  the  same  was  not 
properly  executed;  fourth,  because  the  de- 
cedent was  not  of  testamentary  capacity 
when  he  executed  the  will;  fifth,  because 
the  will  Is  void  for  reasons  of  public  policy ; 
sixth,  for  many  other  reasons  to  be  presented 
on  the  hearing. 

The  first  and  fourth  clauses  of  the  will 
provide  for  the  payment  of  his  debts  and  fu- 
neral expenses.  The  second  clause  is  as  fol- 
lows: "I  give,  devise  and  bequeath  my  real 
and  personal  estate  to  Daphne  Goza,  who 
has  been  keeping  house  for  me  for  over  30 
years" — and  then  describing  the  real  and  per- 
sonal estate.  The  testator,  who  had  been 
many  years  separated  from  his  wife  by  di- 
vorce, appears  to  have  repudiated  the  child 
on  the  ground  that  he  did  not  believe  he  was 
the  father  of  it  All  of  the  grounds  on  which 
the  caveat  is  based  seem  to  have  been  aban- 
doned, as  well  they  might  be,  except  the  sec- 
ond and  fourth.  Without  going  into  a  dis- 
cussion of  the  testimony,  we  think  it  abun- 
dantly proved  that  the  testator  was  of  testa- 
mentary capacity  when  he  executed  the  will. 
This  is  clearly  established  by  competent  le- 
gal disinterested  testimony  of  gentlemen  there 
present  who  had  every  opportunity  to  know, 
and  the  mere  fact  that  some  weeks  before 
and  some  weeks  after  the  execution  of  the 
will  he  was  not  in  proper  mental  condition 
to  execute  one  does  not  in  our  opinion,  mili- 
tate against  the  proof  of  his  actual  capaci- 
ty at  the  very  time  he  executed  the  will. 
All  the  circumstances  of  preparation  just 
before  It  was  executed  indicate  a  perfectly 
sound  mind,  and  the  fact  that  he  gave  prop- 
erty to  one  who  had  been  his  faithful  serv- 
ant for  30  years  is  to  us  no  sort  of  Indication 
of  unsound  mind,  particularly  when  we  con- 
sider that  he  seems  to  have  had  no  relation 
on  earth,  because  he  did  not  believe  that  the 
child  of  his  divorced  wife  owed  its  paternity 
to  him. 

After  the  most  careful  and  painstaking 
examination  of  this  record,  we  find  it  hard 
to  find  any  competent  evidence  of  undue  In- 
fluence exerted  upon  him  by  the  beneficiary 
in  the  will.  At  any  rate,  suffice  it  to  say 
that  we  think  the  overwhelming  preponder- 
ance of  the  evidence  is  opposed  to  any  such 
conclusion.  We  are  constrained,  therefore, 
to  reverse  the  ruling  of  the  chancery  court 
on  the  facts,  and  the  decree  is  entered  here 
establishing  the  will  as  propounded  as  the 
true  and  proper  last  will  and  testament  of 
Phillip  Lasch. 

Reversed,  and  decree  here 
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FAT  et  al.  v.  HA  RING.   (No.  13^70.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Chancery  Court,  Claiborne 
County ;  J.  S.  Hicks,  Chancellor. 

Action  between  Ruby  P.  Fay  and  others 
and  E.  W.  Harlng.  From  the  decree,  Fay 
and  others  appeal.  Affirmed. 

Brennan  ft  Hannah,  for  appellants.  H.  C. 
Mounger,  for  appellee 

PER  CURIAM.  Affirmed. 


McINTOSH  y.  STATE.   (No.  18,199.) 
(Supreme  Court  of  Mississippi.    Juue  8,  1908.) 

Appeal  from  Circuit  Court,  Tallahatchie 
County ;  Sam  C.  Cook,  Judge. 

Cato  Mcintosh  was  convicted  of  crime,  and 
appeals.  Affirmed. 

Frank  Boatner  and  A.  Leland  Whltten,  for 
appellant  Geo.  Butler,  Asst  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Affirmed. 


MOBILE,  J.  &  K.  C  R.  CO.  v.  BROWN.  (No. 
13,098.) 

(Supreme  Court  of  Mississippi'  May  26,  1908.) 

Appeal  from  Circuit  Court,  Winston 
County. 

Action  by  J.  D.  Brown  against  the  Mobile, 
Jackson  &  Kansas  City  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Dismissed. 

PER  CURIAM.  Appeal  dismissed. 


PASS  PACKING  CO.  v.  POSKE.  (No.  13,143.) 
(Supreme  Court  of  Mississippi.   May  28,  1908.) 

Appeal  from  Circuit  Court,  Harrison 
■County. 

Action  between  the  Pass  Packing  Company 
and  Jens  Poske.  From  the  judgment,  the 
packing  company  appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


SHARP  et  al  v.  SHARP.    (No.  13,872.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; J.  B.  Webb,  Special  Judge. 

Action  between  N.  H.  Sharp  and  others 
and  Mrs.  Matilda  Sharp.  From  the  judg- 
ment, Sharp  and  others  appeal.  Affirmed. 

L.  E  Grice  and  P.  Z.  Jones,  for  appellants. 
-G.  Wood  Magee,  for  appellee. 

PER  CURIAM.  Affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  MORRIS  &  ROTH- 
CHILD.    (No.  13,285.) 

(Supreme  Court  of  Mississippi  June  11,  1908.) 

Appeal  from  Circuit  Court,  Wilkinson  Coun- 
ty :  M.  H.  Wilkinson,  Judge. 

Action  by  Morris  &  Rothchild  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
appeals.  Dismissed. 

PER  CURIAM.  Appeal  dismissed. 

CARTER  v.  STATE.    (No.  13,201.) 
(Supreme  Court  of  Mississippi.    Jane  8,  1908.) 

Appeal  from  Circuit  Court,  Tallahatchie 
County ;  Sam  C.  Cook,  Judge. 

Ben  Carter  was  convicted  of  crime,  and 
appeals.  Affirmed. 

R.  L.  Cannon  and  Frank  Boatner,  for  ap- 
pellant Geo.  Butler,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Affirmed. 


FAUNTLEROY  v.  LUM.   (No.  11,680.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; H.  C.  McCabe,  Special  Judge. 

Action  by  Thomas  T.  Fauntleroy  against 
J.  J.  Lum.  Judgment  for  plaintiff  was  re- 
versed on  appeal.  80  Miss.  757,  32  South.  290. 
Judgment  of  the  Supreme  Court  was  reversed 
on  mandate  of  the  Supreme  Court  of  the 
United  States.  210  U.  S.  230,  28  Sup.  tt 
611,  52  L.  Ed.  — . 

McLaurin,  Arm  is  tend  &  Brlen  and  Green 
&  Green,  for  appellant  T.  C.  Catchlngs,  for 
appellee. 

PER  CURIAM.  Reversed  on  mandate  from 
Supreme  Court  of  the  United  States.  See 
210  U.  S.  230,  28  Sup.  Ct  641,  52  L.  Ed.  — > 


ARNELL  v.  SOUTHERN  EXPRESS  CO. 
(No.  13,055.) 

(Supreme  Court  of  Mississippi.    June  8,  190$.) 

Appeal  from  Circuit  Court,  Perry  County; 
W.  H.  Cook,  Judge 

Action  between  Andrew  Arnell  and  the 
Southern  Express  Company.  From  the  judg- 
ment Arnell  appeals.  Affirmed. 

W.  R.  Harper,  for  appellant  J  as.  H.  Ne- 
ville and  R.  L.  Dent  for  appellee. 

PER  CURIAM.  Affirmed, 
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BRUCE  v.  PRYNE.    (No.  13,180.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Action  between  Haynes  Bruce  and  W.  A. 
Pryne.  From  the  judgment,  Bruce  appeals. 
Affirmed. 

Quin  ft  Williams,  for  appellant  Clem  V; 
Ratcliff,  for  appellee. 

PER  CURIAM.  Affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  WASHBURN. 

(No.  13,197.) 
(Supreme  Court  of  Mississippi.   June  11,  1908.) 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H.  Potter,  Judge. 

Action  by  Nat  Washburn  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Dismissed. 

PER  CURIAM.  Appeal  dismissed. 


COX  et  al.  v.  AMERICAN  FREEHOLD 
LAND  ft  MORTGAGE  CO.  OF  LON- 
DON. Limited,  et  al.  (No.  13,101.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Chancery  Court,  Jefferson 
County ;  J.  S.  Hicks,  Chancellor. 

Action  between  A.  L.  Cox  and  others  and 
the  American  Freehold  Land  ft  Mortgage 
Company  of  London,  Limited,  and  others. 
From  the  judgment,  Cox  and  others  appeal. 
Affirmed. 

See  88  Miss.  88,  40  South.  739. 

McKnlght  &  McKnight,  for  appellants.  A. 

H.  Gelsenberger,  Ratcliff  &  Truly,  Geo.  W. 

Morpby,  Wm.  M.  Lewis,  and  Charles  T. 
Coleman,  for  appellees. 

PER  CURIAM.  Affirmed. 


HASTINGS  INDUSTRIAL  CO.  v.  SLAY- 
DON  et  al.    (No.  13,355.) 

{Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Circuit  Court,  Jefferson  Davis 
County;   W.  H.  Potter,  Judge. 

Action  between  the  Hastings  Industrial 
Company  and  A.  H.  Slaydon  and  others. 
From  the  judgment,  the  Industrial  company 
appeals.  Affirmed. 

J.  C.  Carlton,  for  appellant.  G.  Wood 
Ma  gee,  for  appellees. 

PER  CURIAM.  Affirmed. 
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ILLINOIS  CENT.  R.  CO..T.  MILLER. 
(No.  12,814.) 
(Supreme  Court  of  Mississippi.  .  June  11,  1908.) 

Appeal  from  Circuit  Court,  Panola  County ; 
J.  B.  Boo  the,  Judge. 

Action  by  W.  D.  Miller  against  the  Illinois 
Central  Railroad  Company.  Judgment  for 
plaintiff.   Defendant  appeals.  Dismissed. 

PER  CURIAM.  Appeal  dismissed. 


ANDERSON  v.  STATE.   (No.  13,238.) 
(Supreme  Court  of  Mississippi.   June  8,  1908.) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  M.  H.  Wilkinson,  Judge. 

Dave  Anderson  was  convicted  of  crime,  and 
appeals.  Affirmed. 

See  45  South.  359. 

C.  F.  Engle,  for  appellant  Geo.  Butler, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


NASHVILLE,  C.  ft  ST.  L.  RY.  v.  WOOD. 

(Supreme  Court  of  Alabama.    May  20,  1908.) 

Sales  —  Remedies  of  Seller  —  Action  fob 
b beach  of  contract—  issues,  proof,  and 
Variance. 

There  Is  a  fatal  variance  between  the  com- 
plaint in  an  action  for  breach  of  contract,  which 
alleges  that  defendant  agreed  to  buy  from  plain- 
tiff such  cross-ties  as  plaintiff  could  procure 
within  certain  territory,  and  the  evidence,  which 
shows  that  plaintiff  was  to  purchase  the  ties  be- 
longing to  a  designated  person  and  deliver  them 
to  defendant  and  which  shows  a  breach  of  such 
contract ;  the  rule  being  that  the  judgment  shall 
be  "secundum  allegata  et  probata." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  |  1094.] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  John  H.  Wood  against  the  Nash- 
ville, Chattanooga  ft  St  Louis  Railway.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Walker  ft  Spraggins  and  Street  ft  Isbell, 
for  appellant   John  A.  Lusk,  for  appellee. 

TYSON,  O.  J.  It  is  conceded  by  appellant's 
counsel  that  the  first  count  of  the  complaint 
as  amended,  was  not  subject  to  the  demur- 
rers. But  it  Is  insisted  that  the  second  count 
as  amended,  was  defective,  in  that  It  does  not 
allege  a '  readiness  and  willingness  on  the 
part  of  the  plaintiff  to  deliver  the  cross-ties, 
either  at  the  place  or  within  the  time  fixed 
by  the  contract.  We  do  not  think,  by  any* 
fair  construction  of  the  averments  of  the 
count,  the  objection  well  taken. 

Each  of  the  counts  seeks  a  recovery  of  dam- 
ages for  the  breach  of  an  express  contract, 
which  is  set  forth  in  the  first  count  In  this 
language :  "Plaintiff  agreed  to  sell  to  defend- 
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ant,  and  defendant  agreed  to  buy  from  plain- 
tiff, such  cross- ties  as  he  could  procure  and 
deliver  on  the  Tennessee  river  above  Gunters- 
vllle,  and  not  above  Caperton's  Ferry,  within 
a  reasonable  time,  and  pay  for-  same  at  38 
cents  for  first-class  and  19  cents  for  second- 
class  each.  That  said  ties  were  to  be  .deliv- 
ered on  the  bank  of  Tennessee  river  by  plain- 
tiff, and  accepted  and  paid  for  by  defendant 
on  said  river,"  etc.  In  the  second  count  this 
contract  is  described  in  this  language:  "That 
the  defendant  would  accept,  buy,  and  pay  for 
cross-ties  from  tbe  plaintiff,  such  cross-ties  as 
he  could  purchase  and  deliver  on  the  bank  of 
the  Tennessee  river,  not  above  Caperton's  Fer- 
ry, within  a  reasonable  time,  and  to  be  de- 
livered on  the  Tennessee  river  above  Gunters- 
ville,  and  not  above  Caperton's  Ferry,  on  said 
river,  at  38  cents  for  first-class  ties  and  19 
cents  for  second-class  ties,  in  consideration 
of  plaintiff's  undertaking  to  secure,  so  pro- 
cure or  buy,  and  deliver  such  ties  to  defend- 
ant," etc. 

The  testimony  adduced  does  not  in  tbe  re- 
motest degree  tend  to*  prove  the  contract  as 
laid  in  these  counts.  Indeed,  there  Is  no  proof 
whatever  that  tbe  defendant  agreed  to  buy 
such  cross-ties  as  the  plaintiff  could  procure 
and  deliver,  etc.  To  the  contrary,  the  con- 
tract between  the  parties,  if  one  was  made, 
was  that  plaintiff  was  to  purchase  the  ties 
belonging  to  one  Houser  and  to  deliver  those 
ties  to  defendant  Indeed,  It  Is  shown  be- 
yond cavil  by  the  testimony  of  .plaintiff  him- 
self and  all  of  his  witnesses  that  the  contract, 
which  he  claims  to  have  made  with  defendant, 
was  that  be  should  purchase  the  Houser  ties, 
and  that  it  was  the  breach  of  this  contract 
that  was  relied  on  by  him  for  his  recovery 
in  this  case,  and  not  upon  the  one  alleged  In 
the  complaint  He  does  not  pretend  to  have 
had  a  contract  by  which  defendant  was  to 
buy  from  him  all  ties  that  he  could  procure 
or  purchase  within  the  limits  of  the  territory 
named  In  the  complaint.  There  was  clearly 
a  variance  between  .the  allegata  and  the  pro- 
bata. 11  Cent.  Dig.  $  1740.  The  fundamental 
rule  is  that  the  judgment  shall  be  "secundum 
allegata  et  probata." 

It  is  unnecessary  to  consider  any  other  as- 
signment of  error. 

Reversed  and  remanded. 

HARALSON,  SIMPSON,  and  DENSON, 
JJ.,  concur 


HILL  et  al.  v.  HOUK  et  al. 

(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  Appeal  and  Ebbob— Misjoinder  of  Pas- 
ties—Questions Reviewable. 

Where  a  demurrer  does  not  raise  the,  ques- 
tion of  the  misjoinder  of  complainants,  the  ques- 
tion is.  not  presented  by  assignments  of  error 
complaining  of  the  overruling  of  the  demurrer. 

[Ed.  Note.— For  casos  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3076.] 


2.  Dedication— Revocation. 

A  bill  by  the  trustees  of  a  public  school  dis- 
trict which  alleges  that  the  holders  of  the  legal 
title  of  property  dedicated  the  same  to  the  dis- 
trict for  school  purposes,  that  the  holders  there- 
after reasserted  their  control  over  the  property 
and  sought  to  usurp  the  functions  of  district 
trustees  in  the  selection  of  teachers,  and  which 
prays  for  an  injunction  enjoining  the  holders 
from  interfering  with  the  use  of  the  property, 
etc.,  states  a  cause  of  action  for  the  protection 
of  a  public  easement  by  preventing  a  diversion 
of  the  use  of  the  property  from  the  purpose  to 
which  it  was  dedicated. 

[Ed.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication,  §8  77-79.] 

8.  Schools  and  School  Distbicts— Capaci- 
ty of  District  Trustees  to  Sue. 

Under  the  act  providing  for  the  redisrict- 
ing of  public  schools  of  the  state  and  for  tbe 
management  and  control  of  the  same,  and  charg- 
ing the  district  trustees  with  the  care  of  all  school 
property,  and  vesting  in  them  the  title  thereto, 
etc.,  it  is  the  duty  of  the  trustees  to  conserve 
the  right  of  the  public  to  the  use  of  public 
school  property  for  public  school  purposes,  and 
they  have  the  same  right  to  resort  to  the  chan- 
cery court  for  injunctive  relief,  when  necessary, 
as  the  proper  officers  of  a  city  have,  or  the  At- 
torney General  of  the  state  has,  when  the  rights 
of  the  people  of  the  city  or  state  are  invaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  43,  Schools  and  School  Districts,  |  271.] 

4.  Dedication  —  Requisites— Oral  Dedica- 
tion. 

A  writing  is  not  requisite  to  the  validity 
of  a  dedication,  and  all  that  is  necessary  is  the 
assent  and  intent  of  the  owners  of  the  property 
to  appropriate  it  to  public  use,  and  any  act 
clearly  manifesting  such  an  intent  is  sufficient. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication,  §  12.] 

Appeal  from  Chancery  Court,  Jackson  Coun- 
ty; W.  H.  Simpson,  Chancellor. 

Suit  by  H.  P.  Houk  and  others  against  A. 
P.  Hill  and  others.  From  a  decree  for  com- 
plainants, defendants  appeal.  Affirmed. 

The  bill  alleges  that  Houk  and  Jones,  to- 
gether with  the  respondent  C.  B.  Klrkpatrlck, 
are  the  duly  qualified  trustees  of  Garth  public 
school  district  No.  67  In  Jackson  county,  Ala- 
created  by  the  redisricting  board  of  that 
county  in  the  year  1904.  At  the  time  of  the 
organization  of  said  district  there  was  lo- 
cated therein  a  schoolhouse,  a  two-story  frame 
building,  erected  by  Rousseau  Bros.,  which  at 
first  was  their  private  property,  but  prior  to 
1904  said  property  was  deeded  by  them  to 
respondent  Klrkpatrlck,  L.  Jones,  Flannagan, 
and  Smith  for  school  purposes.  It  was  stip- 
ulated in  said  deed  that  the  persons  named 
as  such  trustees  should  have  the  control  and 
management  of  the  selection  of  a  teacher,  etc. 
At  the  time  of  the  execution  of  the  deed  from 
Rousseau  Bros.,  other  persons  were  named  as 
grantees,  as  shown  by  original  deed  exhibited 
to  the  answer.  Among  these,  besides  the  re- 
spondent were  Monroe  Clemmons,  W.  E.  Flan- 
nagan, W.  J.  Smith,  J.  E.  Archey,  J.  G.  Moore, 
J.  S.  Keel,  and  J.  P.  Webb.  Mrs.  Margaret 
Flannagan  has  since  succeeded  to  all  the  In- 
terest of  such  Clemmons,  Moore,  and  Keel. 
None  of  said  grantees  or  assignees,  except  P. 
L.  Jones,  who  Is  the  assignee  of  J.  P.  Webb, 
claim  any  right  or  title  in  said  premises,  and 
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have  taken  no  part  In  the  matters  complained 
of  In  this  bill,  and  for  the  purpose  of  perfect- 
ing the  right  of  the  public  to  said  school  prop- 
erty as  to  the  interest  heretofore  held  by 
them  have  executed  their  quitclaim  deed  to 
the  county  board  of  education,  which  deed  is 
hereto  attached  as  Exhibit  B  to  this  bill. 
Thereafter  It  was  used  as  public  school  prop- 
erty until  the  organisation  of  the  school  dis- 
trict aforesaid.   On  the  organization  of  said 
district  by  the  redistrictlng  board,  the  question  \ 
of  the  location  of  the  free  school  in  said  dls-  1 
trict  came  before  said  board  in  mass  meeting  I 
of  the  patrons  of  the  public  school  in  said  I 
district.    In  said  meeting  the  respondents  | 
therein,  who  held  the  legal  title  to  the  school  j 
property  in  trust  as  before  stated,  in  consider- 
ation that  the  school  of  said  district  be  locat- 
ed at  said  house,  and  in  the  further  consider- 
ation that  the  patrons  of  the  school  should  ; 
make  certain  stipulated  repairs  and  furnish 
said  schoolhou8e  with  desks,  publicly  propos-  I 
ed  that  they  (the  respondents)  would  turn  over  | 
said  school  property  entirely  to  the  school  ; 
district  and  the  trustees  thereof,  to  be  held  j 
and  used  exclusively  for  public  school  purpos- 
es. Said  proposal  was  then  and  there  accepted 
by  the  redistrictlng  board  of  the  county  and  by 
the  patrons,  who  proceeded  to  make  the  stip-  | 
ulated  repairs  and  to  furnish  the  building,  in  , 
all  respects  as  proposed,  at  a  cost  of  about  [ 
$160.   Thereupon  the  possession  and  control  | 
of  said  property  was  delivered  to  the  district  ! 
trustees,  who  have  since  held,  occupied,  and 
nsed  the  same  as  free  school  property  until 
within  the  last  six  months.   Within  the  last 
few  months  the  respondents,  who  hold  the 
naked  legal  title  to  said  property,  provoked 
by  the  refusal  of  complainants,  as  the  majority  I 
of  the  district  trustees,  to  employ  the  defend-  ! 
ant  A.  P.  Hill  as  a  teacher  of  the  public 
school,  have  sought  to  divert  said  school  prop- 
erty from  the  trust  and  use  to  which  It  has  . 
been  dedicated  as  above  stated,  and  have 
caused  respondent  A.  P.  Hill,  without  the  con- 
sent of  complainants,  to  open  a  private  school  ' 
in  said  schoolhouse,  and  he  is  now  so  occupy-  | 
lng  same.   Respondents  other  than  said  Hill  . 
are  seeking  to  reassert  their  control  over  said  ' 
property  under  their  alleged  deed  as  above  i 
referred  to,  and  to  usurp  the  functions  of  j 
the  office  of  district  trustee  in  the  selection  of 
teachers,  and,  falling  to  get  a  legal  contract 
for  a  free  school,  are  diverting  the  property 
from  its  public  use  to  the  private  use  as  above 
stated.    Said  Hill  holds  under  said  defend- 
ants and  occupies  under  their  usurped  author- 
ity.  These  complainants  have  made  and  en- 
tered into  a  contract  with  a  competent  quali- 
fied teacher  for  said  public  school,  which  con- 
tract has  been  approved  by  the  county  board 
of  education,  and  the  school  was  set  for  open- 
ing on  May  20,  1007.    Complainants  made 
demand  In  writing  upon  said  A.  P.  Hill  to 
vacate  said  property.   He  refused,  and  con- 
tinues to  occupy  said  building.  Complainants 
brought  suit  of  forcible  entry  and  detainer 


against  him,  and  recovered  judgment,  and 
said  Hill  has  appealed  said  cause  to  the  next 
term  of  the  circuit  court  of  said  county.  Said 
cause  cannot  be  heard  until  September  next 
Meantime,  there  being  no  other  schoolhouse  in 
said  district,  the  school  children  are  deprived 
of  the  benefit  of  their  free  schools,  and  after 
the  hearing  of  said  suit  of  forcible  entry  and 
detainer  it  will  be  too  late  to  have  any  free 
school  in  said  district  for  the  present  scholas- 
tic year;  the  children  suffering  Irreparable 
loss  of  school  advantages  and  the  district  the 
loss  of  its  funds  for  that  purpose.  Complain- 
ants allege  that  under  the  facts  above  stated 
a  perfect  equity  was  acquired  In  the  school 
district  to  said  school  property,  the  whole  of 
the  purchase  money  being  paid  and  possession 
taken ;  that  a  mere  naked  legal  title,  stripped 
of  all  power  of  control,  Is  vested  In  the  re- 
spondent ;  that  the  acts  complained  of  consti- 
tute a  conversion  of  said  property  from  its 
public  use,  the  usurpation  of  the  functions  of 
a  public  office,  the  destruction  of  the  trust  to 
which  said  property  is  dedicated,  and  that  Ir- 
reparable loss,  against  which  the  law  provides 
no  adequate  remedy,  will  result  unless  the 
chancery  court  Intervenes. 

After  prayer  for  process,  and  the  making  of 
Paul  L.  Jones  a  party  respondent,  and  the 
striking  of  the  name  of  Luther  Jones  as  party 
defendant,  the  prayer  Is  that  a  temporary 
writ  of  Injunction  issue,  restraining  and  en- 
Joining  said  Hill  from  further  occupying  said 
school  building  and  devoting  same  to  private 
use,  and  from  in  any  way  Interfering  with  the 
use  and  enjoyment  of  said  building  by  com- 
plainants for  free  school  purposes,  and  that 
on  the  final  hearing  said  Injunction  be  made 
perpetual,  and  that  this  court  divest  the  al- 
leged legal  title  out  of  said  other  named  de- 
fendants and  vest  same  In  the  county  board  of 
education  of  Jackson  county,  who  is  by  law 
the  custodian  of  the  legal  title  to  free  school 
property,  subject  to  the  management  and  con- 
trol of  the  district  trustees,  and  for  general 
relief.  The  bill  was  amended  by  striking  out 
W.  J.  Smith  as  a  party  respondent  wherever 
It  occurs  in  the  bill  or  prayer.  Respondents 
filed  an  answer,  together  with  a  motion  to 
dismiss  for  want  of  equity,  and  the  following 
demurrers:  "Said  original  and  amended  bill 
are  filed  by  complainants  as  trustees  of  a  free 
public  school  to  divest  title  to  land  out  of  re- 
spondents and  vest  title  to  the  same  In  the 
county  board  of  education  of  Jackson  county. 
(2)  Said  bill  shows  that  complainants  have  no 
legal  right  to  maintain  their  suit.  (3)  Said 
bill  shows  that  complainants  have  no  legal  or 
equitable  title  to  the  real  estate,  the  subject- 
matter  of  their  suit."  Upon  the  filing  of  these 
demurrers  the  bill  was  further  amended  by 
adding  the  county  board  of  education  of  Jack- 
son county  as  a  party  complainant  and  its 
appearance  by  attorney  to  prosecute  the  suit. 
The  respondents  then  demurred,  for  that  said 
bill  as  amended  proves  on  its  face  that  the 
alleged  contract  or  agreement  by  which  re- 
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spondents  agreed  to  turn  over  the  schoolhouse 
and  lot  of  ground  on  which  the  same  stands 
to  the  school  district  and  the  trustees  thereof 
was  an  oral  contract  or  agreement,  and  that 
respondents  were  in  possession  of  said  proper- 
ty at  the  time  said  alleged  contract  was  made, 
and  that  respondents  never  put  the  alleged 
purchasers  thereof  in  possession  of  the  same. 
Wherefore  respondents  say  said  contract  is 
voidable  under  the  statute  of  frauds. 

The  evidence  tended  to  support  strongly 
the  allegations  of  the  bill  as  to  the  dedication 
of  the  property  mentioned  to  the  use  of  the 
public  for  school  purposes.  In  his  final  decree 
the  chancellor  made  the  injunction  perpetual 
against  all  persons  from  the  use  or  control  of 
the  property  mentioned,  except  for  the  pur- 
poses of  the  dedication  and  its  use  by  the 
legally  authorized  school  officers. 

W.  H.  Norwood,  for  appellants.  Virgil 
Bouldln,  for  appellees. 

TYSON,  0.  J.  Two  assignments  of  error 
complain  of  the  erroneous  ruling  of  the  chan- 
cellor in  overruling  the  demurrers  Interposed 
by  the  respondents  to  the  bill  of  complaint 
aB  amended.  Neither  of  them  raises  the  ques- 
tion of  misjoinder  of  complainants,  discussed 
in  brief  of  appellant's  counsel.  That  question 
is  therefore  not  presented  for  our  considera- 
tion, and  we  must  decline  to  determine  it 

The  bill  is  clearly  not  one  for  the  specific 
performance  of  a  verbal  contract  for  the  sale 
of  land,  nor  for  the  enforcement  of  a  parol 
gift  of  land,  but  for  the  protection  of  a  public 
easement,  to  the  end  of  preventing  a  diversion 
of  the  use  of  the  property  from  the  one  to 
which  it  was  dedicated.  The  equity  of  the 
bill  Is  beyond  serious  controversy.  City  of 
Demopolis  v.  Webb,  87  Ala.  666,  6  South.  408 ; 
4  Pom.  Eq.  Juris.  §§  1350,  1351,  and  notes; 
High  on  Injunctions,  §  855;  14  Cyc.  p.  1216; 
22  Cyc.  p.  808.  Under  the  act  "to  provide  for 
the  redistricting  of  the  public  schools  of  the 
state  and  for  the  management  and  control  of 
same"  (Gen.  Laws  1903,  p.  289),  the  district 
trustees  are  charged  with  the  care  of  all 
school  property,  and  the  title  to  all  such  prop- 
erty is  vested  in  them,  and  concurrently  with 
the  county  board  of  education  they  are  charg- 
ed with  the  further  duty  of  employing  teach- 
ers and  of  making  use  of  the  property  for 
school  purposes.  As  representatives  of  the 
public  it  is  their  duty  to  conserve  the  right  of 
the  public  to  the  use  of  public  school  property 
for  public  school  purposes  and  to  prevent  the 
diversion  or  destruction  of  that  use;  and  to 
accomplish  this  end  these  officers  have  the 
same  right  to  resort  to  the  chancery  court 
for  injunctive  relief,  when  necessary,  as  the 
proper  municipal  officers  of  a  city  have,  or 
the  Attorney  General  of  a  state  has,  when  the 
rights  of  the  people  of  the  city  or  state  are  in- 
vaded. The  right  to  bring  bills  of  this  charac- 
ter, in  municipal  officers  and  in  the  Attorney 
General  of  this  state,  has  been  fully  recogniz- 
ed by  this  court  City  of  Demopolis  v.  Webb, 


supra,  and  cases  there  cited ;  Reed  v.  Mayor 
&  Aldermen  of  Birmingham,  92  Ala.  339,  9 
South.  161;  Attorney  General  v.  Lakeview 
Land  Co.,  143  Ala.  291,  39  South.  303.  See, 
also,  High  on  Inj.  §§  1554,  1555. 

The  remaining  assignment  is  predicated  up- 
on a  supposed  error  in  granting  relief  upon 
the  pleadings  and  proof.  A  writing  Is  not  req- 
uisite to  the  validity  of  a  dedication.  All 
that  Is  necessary  Is  the  assent  and  Intent  of 
the  owners  of  the  property  to  appropriate  it 
to  public  use,  and  any  act  or  acts  clearly  man- 
ifesting an  intent  to  dedicate  is  sufficient 
"An  express  dedication  may  be  made  orally, 
when  the  use  is  Inaugurated  or  while  It  is  be- 
ing enjoyed,  and  may  consist  in  declarations 
made  directly  to  the  public"  13  Cyc.  p.  453. 
Under  this  principle,  the  fact  of  dedication, 
upon  which  the  relief  is  sought  and  granted, 
is  established  by  the  evidence  to  our  entire 
satisfaction. 

The  decree  Is  affirmed. 

SIMPSON,  ANDERSON,  and  DENSON, 
J  J.,  concur. 


ROSS  v.  GRAY  EAGLE  COAL  CO. 
(Supreme  Court  of  Alabama.    May  14,  1906.) 

1.  Landlord  and  Tenant  —  Termination  or 
Tenancy— Recovery  of  Premises  by  Land- 
lobd  —  Unlawful  Detainee — Conditions 
Precedent— Notices  to  Tenant. 

Where  a  contract  of  rental  does  not  by  its 
terms  terminate  the  tendency,  depriving  there- 
after the  tenant  of  any  possessory  interest  in 
the  premises,  two  notices  are,  unless  waived,  es- 
sential to  enable  the  complaining  landlord  to 
maintain  unlawful  detainer;  the  one  notice  be- 
ing a  demand  after  termination  of  the  tenant's 
possessory  interest,  and  the  office  of  the  other 
being  to  terminate  the  relation. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §  1218.] 

2.  Same— Demand  fob  Possession  or  Prem- 
ises—Sufficiency. 

Where  a  demand  made  by  a  landlord  upon 
a  tenant  to  vacate  the  leased  premises  was  made 
before  the  expiration  of  the  possessory  right  of 
the  tenant,  and  notified  him  to  vacate  the  prem- 
ises at  once,  it  was  insufficient  as  a  demand  for 
the  premises  after  the  termination  of  the  ten- 
ant's possessory  interest. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
voL  32,  Landlord  and  Tenant,  §  1224.] 

Appeal  from  Circuit  Court,  Shelby  County; 
John  Pelham,  Judge. 

Action  by  the  Gray  Eagle  Coal  Company 
against  George  Ross.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
rendered. 

Frank  S.  White  &  Sons  and  J.  B.  Garber, 
for  appellant  Tillman,  Grubb,  Bradley  & 
Morrow,  and  M.  M.  Baldwin,  for  appellee. 

McCLELLAN,  J.  The  appellee,  the  land- 
lord, brought  this  action  of  unlawful  detainer 
against  the  appellant  the  tenant  to  restore 
the  possession  of  a  tenement  house.  The 
rental  contract  was  "by  the  month  for  the 
rental  sum  of  $6  per  month,  under  the  agree- 
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ment  that  one-half  of  said  Bum  should  become 
due  and  payable  at  the  expiration  of  every 
two  weeks  thereof."  It  was,  in  writing, 
agreed  in  the  cause  "that,  if  the  court  shall 
hold  that  the  words  of  said  notice  are  not 
sufficient  In  law  to  terminate  said  relation 
of  landlord  and  tenant,  then  it  shall  render 
judgment  for  the  defendant;  but,  If  the  court 
shall  hold  that  said  words  of  said  notice  are 
sufficient  to  terminate  said  relationship,  then 
each  and  every  other  fact  necessary  to  author- 
ize a  recovery  for  the  plaintiff  is  admitted." 
The  notice  mentioned  above  from  the  appel- 
lee to  the  appellant,  was,  thus  expressed: 
"You  are  hereby  notified  to  vacate  our  house 
at  once.  Trust  it  will  not  be  necessary  to  en- 
force this." 

Where  the  contract  of  rental  or  leasing 
does  not  by  its  terms  terminate  the  tenancy, 
depriving,  thereafter,  the  tenant  of  any  pos- 
sessory interest  in  the  premises,  two  notices 
are,  unless  waived,  essential  to  enable  a 
complaining  landlord  to  maintain  unlawful 
detainer.  The  statute  (Civ.  Code  1896,  § 
2127)  provides  the  demand,  one  of  the  notices, 
requisite  "after  the  termination  of  the  pos- 
sessory Interest"  of  the  tenant.  The  office 
of  the  other  notice  is  to  terminate  the  rela- 
tion. McDevitt  v.  Lambert,  80  Ala.  536,  2 
South.  438.  Of  these  two  notices,  the  one 
in  question  Is  referable  only  to  the  former, 
the  statutory  demand.  It  notifies  the  tenant 
to  vacate  the  house  occupied  by  him,  and  that 
at  once.  At  the  time  when  the  notice  was 
dated  and  served,  viz.,  July  5,  1907,  the  ten- 
ant was  entitled  to  the  possession  of  the 
premises  until  July  31,  1907,  regardless  of 
the  sufficiency  vel  non  of  the  notice  given 
after  the  beginning  of  that  month.  Yet  the 
notice  required  immediate  vacation  of  the 
premises,  notwithstanding  the  stated  right  of 
the  tenant  to  the  possession.  In  other  words, 
the  notification  given  by  this  paper  demand- 
ed, by  Its  very  terms,  a  vacation  when  the 
landlord  had  no  such  right  We  can  read 
this  notice  to  no  other  effect  than  that  plain- 
ly expressed  by  it  While  no  particular  form 
of  notice  to  quit,  to  terminate  the  tenancy, 
is  provided  by  statute  here,  yet  we  are  clear 
to  the  point  that  such  a  notice  should  at 
least  be  unequivocal  In  its  expression  of  an 
Intention  to  terminate  the  relation  at  the 
end  of  one  of  the  periods  whereby  the  rental 
is  measured.  Tiedeman  on  Real  Property,  § 
218,  and  notes;  Taylor's  Landlord  &  Tenant, 
f  476 ;    24  Cyc.  pp.  1332,  1333,  and  notes. 

Did  the  notice  bear  to  the  tenant  the  infor- 
mation that  the  landlord  intended  to  ter- 
minate the  relation  on  July  31,  1907?  It 
cannot  we  think,  .be  so  construed,  when  it 
is  considered  that  the  landlord  declared,  if 
so,  his  intention  to  terminate  the  relation  at 
once.  It  might  very  well  be  that  the  land- 
lord would  desire  an  Immediate  destruction 
of  the  relation,  and,  If  that  could  not  be  had 
by  him.  entertain  no  desire  or  intention  to 
terminate  it  26  days  hence.  How  can  it, 
then,  be  said,  from  this  notice,  that  he  even 


intended  to  warn  the  tenant  of  the  Intention 
to  end  the  relation  at  a  time,  with  due  re- 
gard to  the  rights  of  the  tenant  in  the  prem- 
ises, more  than  20  days  beyond  that  express- 
ed in  the  term  "at  once."  As  to  the  tenant 
manifestly  it  was  his  right  to  be  at  least 
reasonably  Informed  when  the  landlord  in- 
tended to  terminate  the  relation.  Being  told 
by  the  notice  that  he  should  vacate  at  once, 
and  knowing  the  want  of  right  In  the  land- 
lord under  the  rental  agreement  to  termi- 
nate the  relation  short  of  the  last  day  of  the 
month,  certainly  no  obligation  rested  to  seek 
out  the  landlord  and  inquire  when,  other 
than  stated  in  the  notice,  he  Intended  to  ter- 
minate the  relation.  It  was  the  duty  of  the 
landlord  to  inform  the  tenant  of  his  inten- 
tion in  the  premises,  and  not  of  the  tenant 
to  exert  himself  to  acquaint  the  landlord  with 
the  vanity  of  the  notice  sent,  to  the  end  that 
he  (the  landlord)  might  select  another  time 
for  the  termination  of  the  relation.  We 
therefore  hold  that  no  waiver  of  the  notice 
by  the  tenant  occurred. 

The  trial  being  by  the  court  without  a 
jury,  and  the  notice  to  terminate  the  ten- 
ancy being  insufficient,  the  judgment  below 
Is  reversed,  and  one  will  be  here  rendered 
for  the  defendant  (appellant). 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


THOMAS  v.  STATE. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  Larceny— Degrees  of  Offense—  "Grand 
Larceny"— "Petit  Larceny." 

Cr.  Code  1896,  8  5049,  provides  that  if  any 
person  steals  personal  property  of  the  value  of 
$5  or  more  from  or  in  any  dwelling  house  he  is 
guilty  of  "grand  larceny.  Held,  that  in  order 
to  constitute  theft  of  that  grade  the  property 
stolen  must  be  of  the  value  of  $5  or  more,  and 
if  less  than  that  value  the  offense  is  "petit  lar- 
ceny," defined  by  Cr.  Code  1896,  $  5050. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §§  50-52. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3149-3150 ;  vol.  6,  p.  5368.] 

2.  Same— Judgment— Sentence. 

Accused  was  indicted  for  feloniously  taking 
and  carrying  away  from  a  dwelling  house  cer- 
tain described  personal  property  of  the  value  of 
more  than  $5,  in  violation  of  Cr.  Code  1896,  § 
5049.  The  jury  found  her  guilty  as  charged, 
and  assessed  the  value  of  the  property  stolen  at 
$4.35,  for  which  defendant  was  sentenced  to 
hard  labor  for  the  county  for  1  year,  and  for 
132  days  to  pay  the  costs.  Ileld,  that  the  ver- 
dict convicted  defendant  of  petit  larceny,  for 
which  she  was  properly  sentenced. 

Appeal  from  Criminal  Court  Jefferson 
County;  S.  L,  Weaver,  Judge. 

Celia  Thomas  was  convicted  of  feloniously 
taking  and  carrying  away  from  a  dwelling 
house  personal  property  of  the  value  of  more 
than  $5,  and  she  appeals.  Affirmed. 

R.  L.  Williams  and  John  C.  Strange,  for  ap- 
pellant. Alexander  M.  Garber,  Atty.  Gen., 
for  the  State. 
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HARALSON,  J.  The  defendant  was  in- 
dicted under  section  5049  of  the  Criminal 
Code  of  1896  for  feloniously  taking  and  carry- 
ing away  from  a  dwelling  house,  certain  de- 
scribed personal  property,  of  value  more  than 
$5. 

The  statute  by  its  term*  specifies,  that  if 
any  person  steals  personal  property  of  the 
value  of  $6,  or  more,  from  or  in  any  dwelling 
house,  he  Is  guilty  of  grand  larceny.  In  or- 
der to  constitute  the  theft  as  of  that  grade, 
therefore,  the  property  so  stolen  must  be  of 
the  value  of  $5  or  more.  If  of  less  than  that 
value,  it  is  petit  larceny.  Cr.  Code  1896,  | 
5050.  As  stated,  the  Indictment  was  under 
the  section  (5049)  for  grand  larceny.  The 
verdict  of  the  jury  was,  "We  the  jury  find 
the  defendant  guilty  as  charged  in  the  Indict- 
ment and  assess  the  value  of  the  property 
stolen,  at  four  «»/ioo  dollars  ($4.35).  The  de- 
fendant was  sentenced  for  hard  labor  for  the 
county  for  1  year,  and  for  132  days  to  pay  the 
costs. 

This  was  a  verdict  and  sentence  for  petit 
larceny,  for  which  the  defendant  might  have 
been  convicted  and  sentenced  under  the  in- 
dictment Storr's  Case,  129  Ala.  101,  29 
South.  778. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


VICK  v.  STATE 

(Supreme  Court  of  Alabama.    May  21,  1908.) 

Criminal  Law— Appeai/— When  Lies. 

Under  the  express  provisions  of  Cr.  Code 
1896,  §  4313,  an  appeal  in  a  criminal  case  can 
be  taken'  only  from  a  judgment  of  conviction. 

Appeal  from  Criminal  Court,  Jefferson 
County ;  D.  A.  Greene,  Judge. 

Oram  Vick  was  charged  with  an  offense, 
and  he  appeals.  Dismissed. 

B.  M.  Allen  and  Allen  &  Bell,  for  appellant. 
Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

DENSON,  J.  It  Is  only  from  a  Judgment 
of  conviction  that  an  appeal  is  authorized  un- 
der the  statute.  Cr.  Code  1896,  §  4313.  The 
record  here  discloses  no  such  judgment.  Con- 
sequently the  appeal  will  be  dismissed  on  the 
authority  of  Mayers  v.  State,  147  Ala.  687, 
40  South.  658,  and  the  cases  there  cited. 

Appeal  dismissed. 

TYSON,  C.  J.,  and  HARALSON  and  SIMP- 
SON, JJ.,  concur. 

(121  La.) 
No.  16,991. 

GRAZIANO  v.  CITY  OF  NEW  ORLEANS. 

(Supreme  Court  of  Louisiana.    May  11,  1908.) 

Intoxicating  Liquobs— License  —  Revoca- 
tion. 

A  building  which  has  been  constantly  and 
for  years  used  as  a  barroom,  does  not  lose  or 


change  its  identity,  within  the  meaning  of  Ordi- 
nance 14,629,  C.  S.  (of  the  city  of  New  Orleans), 
by  reason  of  its  being  rendered  temporarily  un- 
inhabitable, pending  repairs  necessitated  by  a 
fire,  and  whilst  the  city  license  is  still  outstand- 
ing; and  the  action  of  the  council  in  revoking 
the  license  on  that  ground  has  no  better  basis 
to  rest  on  than  if  it  had  assumed  the  place  to 
be  a  nuisance  when  such  was  not  the  case. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walker  Byers  Sommerville, 
Judge. 

Action  by  Vito  Grazlano  against  the  city 
of  New  Orleans.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Henry  Garland  Duprfi,  Asst.  City  Atty.,  for 
appellant  Zengel,  Thomas  &  Suthon,  for 
appellee 

Statement 

MONROE,  J.  Plaintiff  Is  lessee  of  a  two- 
story,  double-tenement  frame  building,  front- 
ing on  the  east  side  of  Franklin  street  at 
the  corner  of  Felicity,  and  since  1896  (save 
as  will  be  hereafter  stated)  has  conducted  a 
grocery  store  and  barroom  In  the  Felicity 
street  side,  whilst  residing  in  the  other  side 
and  renting  the  second  floor  of  the  entire 
building.  The  room  in  which  the  business 
has  been  carried  on  has  a  width  approxi- 
mately of  12  feet  on  Franklin,  by  a  depth  of 
25  feet  on  Felicity  street,  and  has  been  used 
for  the  same  purpose  for  many  years;  the 
grocery  having  been  carried  on  In  the  Frank- 
lin street  end,  and  the  bar,  in  the  rear,  with 
a  small  lattice  partition  to  Indicate  the  line 
between.  On  June  23,  1907,  a  fire  broke  out 
in  the  grocery  and  extended  to  the  bar,  and, 
through  a  connecting  door,  into  the  apart- 
ment fronting  on  Franklin  street  occupied 
by  plaintiff  as  a  residence.  The  damage  was 
mainly  confined  to  the  Interior  and  contents 
of  the  rooms  mentioned,  though  by  finding 
their  way  through  the  front  and  side  open- 
ings the  flames  did  some  injury  to  the  weath- 
er-boarding of  the  lower  story  of  the  busi- 
ness side  of  the  house. 

The  character  of  the  damage  is  described 
by  the  Are  marshal  as  follows: 

"Well,  in  so  far  as  concerns  the  use  of  any- 
thing in  the  building— that  is,  that  portion  of  it 
which  had  been  occupied  as  a  barroom  and 
grocery— it  was  beyond  all  use. 

"There  was  no  value  to  that  at  all.  While  the 
articles  and  things  remained  in  the  place,  still 
they  had  been  more  or  less  burned  by  the  fire,  or 
smoked  and  damaged  in  such  a  way  that  they 
were  no  longer  of  any  use,  with  the  exception 
of  some  barrels  of  wine  and  whisky  that  were 
there,  which  was  not  a  loss.  The  grocery 
part  of  the  building,  where  the  fire  had  orig- 
inated, seemed  to  have  suffered  the  worse  at- 
tack by  the  fire.  •  •  •  Well,  this  fire  blast- 
ed the  entire  lower  portion  on  that  side ;  that 
is  to  say,  the  portion  that  was  occupied  as  a 
grocery  and  barroom.  The  barroom  was  at 
the  furthest  end  of  the  building,  and  that  was 
not  as  much  damaged  as  that  part  which  had 
been  occupied  as  a  grocery.  Still  it  was  dam- 
aged to  such  an  extent  that  it  could  no  longer 
be  used  as  a  barroom." 

The  work  of  repairing  the  place  was  begun 
soon  after  the  fire,  and  was  completed  within 
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six  weeks,  when  plaintiff  resumed  his  busi- 
ness, and  thereupon  a  protest  on  behalf  of 
the  board  of  trustees  of  Memorial  Presbyte- 
rian Church  (which  church  Is  on  the  west 
side  of  Franklin  street,  about  225  or  250 
feet  from  the  premises  In  question)  was  pre- 
sented to  the  mayor  and  council,  alleging 
In  part  as  follows,  to  wit: 

"On  the  night  of  June  23d  •  *  •  the  bar- 
room of  Mr.  Vito  Graziano,  located  •  •  * 
within  300  feet  of  the  church,  was  destroyed  by 
fire.  The  place  was  deserted  by  Mr.  Graziano 
until  about  August  15th,  when  it  was  reopened 
by  him,  without  filing  a  new  petition  with  the 
city  council,  and  he  is  now  operating  a  bar- 
room, in  violation  of  law;  the  identity  of  the 
place  as  a  barroom  having  been  destroyed." 

The  protest  so  presented  was  referred  to 
the  committee  on  public  order,  which  inquir- 
ed Into  the  matter,  and — 

"then  decided  to  confer  with  the  city  attorney, 
who  was  sent  for,  and  after  a  discussion  with 
said  official  it  was  ordered,  on  motion  *  •  • 
and  upon  the  recommendation  of  the  city  attor- 
ney, that  it  be  declared  that  the  barroom  •  •  * 
had  lost  its  identity,  and  the  clerk  directed  to 
prepare  the  necessary  ordinance  revoking  the  li- 
cense issued  to  Vito  Graziano." 

Some  two  weeks  later,  however,  the  com- 
mittee reconsidered  the  action  so  taken,  and 
after  a  second  bearing  reported  unfavorably 
on  the  protest,  and  directed  the  clerk  to  re- 
turn the  ordinance  revoking  plaintiff's  li- 
cense to  the  council  without  action,  which 
was  done.  The  council,  nevertheless,  adopted 
an  ordinance  (No.  4,913)  reading  as  follows : 

"Whereas,  after  investigation  by  the  commit- 
tee on  public  order,  it  appears  that  the  barroom 
established  at  the  corner  of  S.  Franklin  and 
Felicity  streets  has  lost  its  identity;  therefore: 
Be  it  ordained  •  •  *  that  the  city  treasurer 
be,  and  is  hereby,  ordered  *  *  •  to  annul 
*  *  •  the  city  license  issued  by  him  to  Vito 
Graziano.    •    •  •» 

Thereupon  plaintiff  Instituted  this  suit,  en- 
joining the  enforcement  of  the  ordinance, 
and,  the  Injunction  having  been  perpetuated, 
the  city  has  appealed. 

Opinion. 

In  1896  the  city  council  adopted  an  ordi- 
nance (No.  12,636,  C  S.)  prohibiting  the  es- 
tablishment of  barrooms,  save  upon  permis- 
sion granted  by  It  on  written  application, 
accompanied  by  the  written  consent  of  "a 
majority  of  the  bona  fide  property  holders, 
within  300  feet"  and  also  accompanied  by  a 
certificate  from  the  city  engineer  showing  the 
ownership  of  property,  etc. 

In  1897  another  ordinance  (No.  13,674,  O. 
S.)  was  passed,  providing  that: 

"Hereafter,  no  permit  shall  be  granted  to  op- 
erate any  barroom  within  300  feet  of  a  church 
or  school.'* 

In  1898  the  council  adopted  still  another 
ordinance  (No.  14,629,  a  S.)  reading: 


"Resolved,  that  it  is  the  sense  of  the  council 
that  in  all  cases  where  a  building  has  been  con- 
stantly occupied  as  a  barroom,  and  has  not 
changed  its  identity  since  the  time  it  was  so  oc- 
cupied, it  shall  not  be  necessary  for  any  person 
or  persons,  who  may  desire  to  establish  a  bar1 
room  in  said  building,  to  obtain  a  permit  from 
the  council  in  accordance  with  the  existing  laws 
and  ordinances:  Provided,  that  there  shall  be 
no  protest  filed  in  the  meantime  with  the  coun- 
cil against  the  reopening  and  operating  of  a 
barroom  in  said  building/' 

As  we  have  seen,  the  evidence  shows  that 
the  building  here  in  question  has  been  used 
for  many  years  as  a  barroom  It  appears  to 
have  been  so  used  before  the  complaining 
church  was  built,  and  it  does  not  appear 
that  it  was  ever  used  for  any  other  purpose. 
At  the  date  of  the  fire,  whilst  it  was  being 
repaired,  when  plaintiff  reopened  it,  and 
when  this  suit  was  instituted  and  tried,  It 
was  licensed  as  a  barroom.  It  is  true  that 
for  a  short  time,  the  place  was  uninhabitable 
by  reason  of  the  fire;  but  neither  the  build- 
ing, nor  the  stock,  nor  the  fixtures  were  de- 
stroyed, and  both  the  owner  and  the  lessee, 
acting  under  and  with  reference  to  the  li- 
cense Issued  by  the  city,  and  still  outstand- 
ing, proceeded  without  delay  to  take  the 
necessary  steps  to  re-establish  the  business. 
Under  the  circumstances,  whilst  we  will  not 
undertake  to  say  exactly  what  conditions 
are  needed,  within  the  meaning  of  Ordi- 
nance No.  14,629,  C.  S.,  to  change  the  Identity 
of  a  building  which  has  been  constantly  oc- 
cupied as  a  barroom,  we  are  of  opinion  that 
the  proposition  that  the  Identity  of  the  build- 
ing in  question  was  changed  by  reason  of 
the  facts  stated  is  untenable.  It  might,  with 
the  same  propriety,  be  said  that  a  church, 
hotel,  or  dwelling  house  loses  Its  identity 
whenever  temporarily  closed  for  repairs,  or 
by  reason  of  some  fortuitous  occurrence,  or 
because  a  citizen  and  his  family  are  attend- 
ing a  picnic  or  a  funeral.  On  the  other  hand, 
If  a  building  does  not  lose  Its  Identity  under 
such  circumstances,  then  the  action  of  the 
council,  In  so  holding,  and  in  revoking  its 
license  on  that  ground,  Is  arbitrary,  discrim- 
inatory, and  hence  illegal,  having  no  better 
basis  to  rest  on  than  if  it  had  assumed  the 
place  to  be  a  nuisance  when  such  was  not 
the  case — a  condition  concerning  which  this 
court  has  said : 

"What  are  nuisances  per  se  is  well  established 
by  jurisprudence  and  in  the  works  of  text-writ- 
ers, and  it  is  equally  well  established  that,  when 
a  thing  or  act  complained  of  is  a  nuisance  per 
se,  it  may  be  so  declared  by  ordinance  and  abat- 
ed. But  where  the  thing  or  act  complained  of 
is  not  a  nuisance  per  se,  and  may  not  be  a  nui- 
sance at  all,  depending  on  the  facts,  there  is  no 
authority  vested  in  a  town  council  to  enact  an 
ordinance  declaring  it  a  nuisance  and  ordering 
its  suppression,  and  such  an  ordinance  is  void 
and  without  effect"  De  Blanc  &  Landry  v. 
Mayor  and  Board,  etc,  106  La.  683,  31  South. 
312,  56  L.  R.  A.  285. 

Judgment  affirmed. 
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(121  La.) 
No.  16,902. 
TAYLOR  v.  STALEY. 
(Supreme  Court  of  Louisiana.    April  27,  1908. 
Rehearing  Denied  May  25,  1908.) 

Appeal  and  Ebbob  —  Review  —  Immaterial 
Matters. 

Defendant  moved  to  dissolve  the  attachment 
in  this  case  on  the  ground  of  the  insufficiency  of 
the  amount  of  the  bond.  Plaintiff  sought  to 
cure  the  defect  by  filing  a  supplemental  petition, 
and  alleging  that  through  error  of  counsel  a 
larger  amount  had  been  sued  for  than  was  due, 
or  was  intended  to  be  claimed  by  plaintiff.  On 
the  trial  of  this  motion  to  dissolve,  no  evidence 
was  offered  by  plaintiff  to  prove  the  alleged  er- 
ror. The  trial  court  sustained  the  motion,  and 
dissolved  the  attachment,  and  plaintiff  appealed. 
Held  that,  the  alleged  error  not  having  been 
proved,  the  appellate  court  is  not  called  upon  to 
consider  what  would  have  been  the  legal  situ- 
ation if  the  error  had  been  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3341.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fourteenth  Judicial  District 
Court,  Parish  of  Avoyelles;  Gregory  Ho- 
ratio Couvillon,  Judge. 

Action  by  William  Taylor  against  James 
B.  Staley.  Judgment  for  defendant.  Plain- 
tiff appeals.  Affirmed. 

Joseph  Clifton  Cappel,  H.  M.  &  E.  C.  Ans- 
Iey,  and  George  Montgomery,  for  appellant. 
Peterman  &  Couvillon  and  Joseph  William 
Joffrion,  for  appellee. 

PROVOSTY,  J.  Defendant  being  an  ab- 
sentee, plaintiff  proceeded  by  substituted  pro- 
cess of  appointment  of  curator  ad  hoc  and 
attachment.  The  affidavit  for  the  attachment 
was  made  by  the  attorney.  The  bond  proved 
to  be  insufficient  in  amount — $8,000,  instead 
of  $8,077.09 — and  defendant  moved  for  dis- 
solution on  that  ground.  The  discrepancy 
resulted,  it  is  said,  from  a  miscalculation  of 
the  interest.  Plaintiff  thereupon  filed  a  sup- 
plemental petition,  alleging  that  by  error  of 
counsel  the  amount  claimed  in  the  petition 
and  sworn  to  In  the  affidavit  for  attachment 
was  more  by  $731.25  than  was  due  and  in- 
tended to  be  claimed  by  plaintiff,  and  that 
it  should  be  reduced  accordingly.  The  case 
as  it  thus  stood — 1.  e.,  upon  the  motion  to 
dissolve,  taken  in  connection  with  the  sup- 
plemental petition  reducing  the  amount  sued 
for — was  fixed  for  trial,  and  on  the  day  fix- 
ed was  duly  tried,  and  the  motion  to  dissolve 
was  sustained;  and  plaintiff  has  appealed. 

Plaintiff  offered  no  evidence  to  show  the 
alleged  error,  and  as  the  case  stands  upon 
the  record  before  this  court  nothing  shows 
that  there  was  error.  The  suit  is  on  a  prom- 
issory note,  and  a  credit  is  said  to  have  been 
duly  indorsed  on  the  note ;  but  the  note  was 
neither  annexed  to  the  petition  nor  intro- 
duced in  evidence.  The  original  petition  is 
sworn  to.  The  amended  petition  Is  not.  The 
note,  or  a  note  purporting  to  be  the  note, 
sued  on,  has  been  included  in  the  transcript, 
but  improperly  so,  since  it  forms  no  part  of 


the  record.  We  believe  every  statement  made 
by  the. learned  counsel  for  plaintiff  in  argu- 
ment ;  but  this  court  can  base  its  action  only 
upon  the  record. 

True,  In  his  written  reasons  for  judgment 
in  refusing  plaintiff's  motion  for  a  new  trial, 
the  learned  judge  a  quo  appears  to  have 
pitched  his  decision  solely  on  the  ground  that 
the  insufficiency  of  the  bond  was  fatal  to 
the  attachment,  even  on  the  supposition  of 
its  having  resulted  from  an  error  of  coun- 
sel; but  the  decision,  whether  right  or 
wrong  on  that  ground  (a  question  as  to  which 
we  express  no  opinion),  is  certainly  right  up- 
on the  case  as  presented  by  the  record. 

Judgment  affirmed. 


(121  La.) 
No.  16,534. 

NIXON  v.  NEW  ORLEANS  RY.  &  LIGHT 
CO. 

(Supreme  Court  of  Louisiana.    April  27,  1  DOS- 
Rehearing  Denied  May  25,  1908.) 

Appeal  and  Ebbob— Review— Vebdict. 

In  a  case  involving  exclusively  the  appreci- 
ation of  evidence,  the  appellate  court  attaches 
great  weight  to  the  verdict  of  the  jury. 

IEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  3912-3924.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommerville, 
Judge. 

Action  by  Henry  K.  Nixon  against  the 
New  Orleans  Railway  &  Light  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Hall  &  Monroe,  for  appellant  Mrs.  Helen 
McGloln  Wood  and  Frank  McGloin,  for  ap- 
pellee. 

PROVOSTY,  J.  Plaintiff  sues  the  defend- 
ant electric  street  railway  company  In  dam- 
ages for  injury  sustained  by  him  from  falling 
upon  the  asphalt  pavement  while  attempting 
to  board  one  of  its  cars.  - 

Plaintiff  was  at  the  time  between  75  and 
76  years  old,  but  in  good  health  and  active 
for  a  man  of  that  age.  The  conductor  and 
plaintiff,  who  alone  testified  to  the  manner 
of  the  fall,  differ  in  their  statements.  Plain- 
tiff says  that  he  was  in  the  act  of  boarding 
the  car,  and  was  already  on  the  step  with 
both  feet,  and  had  a  hold  of  the  grab  handle, 
when  the  car  started  with  a  sudden  jerk, 
causing  him  to  lose  bis  hold  and  fall ;  that 
he  fell  on  his  right  side,  crosswise  the  street 
The  conductor  says  that  plaintiff — 

"put  his  foot  on  the  curbing  so  as  to  get  hold 
of  the  handles,  and  he  overbalanced  nimself, 
and  made  three  or  four  steps,  and  sat  down  on 
the  asphalt  pavement  He  did  not  have  his  foot 
on  the  step  of  the  car.  He  did  not  have  hold 
of  the  car  at  all.  In  attempting  to  get  hold 
of  the  car  he  overbalanced  himself  and  sat 
down." 

The  curbing  here  referred  to  Is  that  of  the 
neutral  ground  upon  which  the  car  runs. 
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The  distance  between  it  and  the  track  is  2 
feet  8  inches,  and  its  elevation  above  the 
asphalt  surface  is  some  8  or  4  inches. 

The  whole  case  depends  upon  which  of  the 
foregoing  two  statements  is  to  be  believed. 
The  motorman  corroborates  the  conductor 
in  the  statement  that  the  car  bad  not  moved. 
He  says  that  he  was  standing  with  one  hand 
on  the  brake  and  the  other  on  the  controller 
when  he  got  three  bells,  the  meaning  of  which 
is  "not  to  move  at  all  from  where  you  are," 
and  that,  understanding  from  this  that  there 
was  trouble,  he  wheeled  around  to  see  what 
the  trouble  was,  and,  looking  through  the 
door  of  the  car,  saw  the  plaintiff  "out  about 
five  or  six  feet  from  the  curbing  on  his  knee 
reaching  out  to  pick  up  his  cap." 

The  conductor  says  that  when  he  saw 
plaintiff  fall  he  gave  three  bells  and  got 
down  to  assist  plaintiff,  and  that  plaintiff, 
"when  he  first  fell,  was  straight  hack  like 
this,  sitting  down,"  and  that  plaintiff  "turn- 
ed around  on  both  hands  and  picked  himself 
up,  picked  up  his  cap,  and  got  up  by  himself, 
and  then  walked  in  the  car  ahead  of  me." 

The  inspector  of  the  defendant  company 
testifies  that  he  called  to  see  plaintiff  the 
day  after  the  accident,  and  that  plaintiff- 
then  told  him  that  the  car  had  started  "be- 
fore he  could  ever  get  a  foot  on  the  step 
of  the  car." 

The  son  of  plaintiff  testified  that  ahout  a 
week  after  the  accident  he  had  a  conversa- 
tion with  the  conductor  about  the  accident, 
and  that  the  conductor  told  him  that: 

"My  father  was  in  the  act  of  getting  on  the 
car,  and  that  he  lost  his  balance  and  fell ;  that 
he  stopped  a  short  distance  ahead,  and  waited 
for  him  to  get  ap  and  come  to  the  car." 

Motonnen  and  conductors  are  required  to 
report  all  accidents.  In  this  case  no  re- 
port was  made;  and  the  explanation  given 
is  that  it  was  not  considered  that  there  had 
been  an  accident,  and  It  was  not  known  that 
plaintiff  had  been  hurt. 

Without  assistance  plaintiff  boarded  the 
car,  and  got  off  at  his  destination,  and  walk- 
ed to  the  sidewalk.  Further  than  that,  how- 
ever, he  found  himself  unable  to  go,  and 
had  to  lean  against  the  fence  to  keep  from 
falling.  He  says  It  was  as  much  as  he  could 
do  to  get  out  of  the  car.  An  X-ray  examina- 
tion showed  that  there  was  a  fracture  of 
"the  neck  of  the  thigh  bone" ;  that  is  to  say, 
the  break  was  between  the  shaft  proper  of 
tlie  thigh  bone  and  the  head,  or  enlargement, 
which  fits  Into  the  socket  of  the  hip.  The 
hurt  Is  permanent,  owing  to  the  fact  that  the 
liquids  of  the  Joint  will  prevent  the  parts 
from  knitting.  The  effect  is  a  laxness  of 
the  limb,  and  always  more  or  less  suffering, 
and  Inability  to  walk  without  crutches,  or  a 
crutch  and  stick.  Plaintiffs  having  been 
able  to  walk  after  his  fall  Is  explained  on 
the  theory  that: 

"There  may  have  been  at  that  time  Borne  im- 
paction of  the  bone,  the  two  fragments  locking 
together,  which  gave  more  rigidity  to  the  bone." 


The  case  was  tried  by  a  jury  and  resulted 
in  a  verdict  for  $4,000,  which  the  judge  re- 
fused to  set  aside.  The  appeal  Is  by  .defend- 
ant. 

The  case  has  been  presented  with  great 
ability  on  both  sides,  and  the  argument  on 
both  sides  is  strong. 

The  learned  counsel  for  the  defendant  com- 
pany lay  great  stress  on  the  fact  that  upon 
the  crucial  point  in  the  case,  that  of  whether 
plaintiff's  fall  was  occasioned  or  not  by  the 
movement  of  the  car,  plaintiff  has  only  his 
own  testimony,  whereas  the  defendant  has 
the  testimony  of  two  witnesses — the  con- 
ductor and  the  motorman.  But  the  sharp 
contradiction  on  this  point  is  an  element  of 
great  weakness  in  defendant's  case,  as  the 
case  stands  before  this  appellate  court;  for 
the  jury  could  not  possibly  have  found  In 
favor  of  plaintiff  without  disbelieving  the 
conductor  and  the  motorman,  and  the  trial 
judge  could  not  possibly  have  refused  to 
set  aside  the  verdict  without  taking  the 
same  view,  and  hence  this  case  becomes  one 
in  which  peculiar  weight  must  be  attached 
to  the  view  taken  of  the  case  below,  where 
the  witnesses  were  seen  and  heard  while 
testifying.  While  the  numerical  preponder- 
ance of  the  witnesses  is  on  defendant's  side, 
there  is  on  plaintiffs  side  the  great  im- 
probability that  a  man  leaning  forward  to 
grasp  the  handle  bars  of  a  car  for  boarding 
it  would  fall  backwards  If  he  lost  his  footing 
or  lost  control  of  his  limbs.  Then,  again,  the 
court  knows  of  the  bad  habit  of  conductors 
to  ring  for  the  car  to  start  before  the  pas- 
senger has  quite  got  on.  And,  again,  there  Is 
a  good  deal  of  Improbability  that  the  con- 
ductor would  have  rung  at  all  if  he  had 
simply  wanted  the  car  to  stand  still;  for 
the  Invariable  rule  Is  that  the  car  must  stand 
until  signaled  to  go  on. 

The  court  Is  very  far  from  saying  that,  If 
the  verdict  had  been  the  other  way,  it  would 
not  have  approved  It.  The  case  is  eminently 
one  In  which  much  weight  must  be  attached 
to  the  verdict  In  connection  with  the  re- 
luctance of  this  court  to  disturb  a  verdict 
upon  a  question  of  the  appreciation  of  facts 
and  of  the  credibility  of  witnesses,  see  the 
cases  of  Oxendine  v.  Louisiana  Ry.  &  Naviga- 
tion Co.,  119  La.  191,  43  South.  1003 ;  Riddle 
v.  Kreinbiehl,  12  La.  Ann.  297  >  Nash  v.  Rail- 
road, 52  La.  Ann.  1203,  27  South.  661 ;  How- 
arth  v.  Porte,  110  La.  650,  34  South.  722; 
Brady  v.  Jay,  111  La.  1074,  36  South.  132; 
Baquet  v.  N.  O.,  etc.,  R.  R,  112  La.  605,  36 
South.  606;  LaGrone  v.  City  of  N.  O.,  114 
La.  260,  88  South.  160;  Martinez  v.  Fa- 
bacher,  118  La.  954,  34  South.  632. 

And  the  court  may  say  the  same  of  the 
amount  of  the  verdict.  It  would  have  been 
better  If  somewhat  smaller;  hut  the  matter 
of  amount  is  not  one  of  strict  proof,  and 
the  court  could  not  give  any  positive,  definite 
reason  for  a  reduction.  The  plaintiff  suffer- 
ed greatly,  and  still  continues  to  suffer,  and 
has  been  incapacitated  from  all  work.  There- 
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tofore  he  had  been  earning  a  livelihood  for 
himself  and  family. 
Judgment  affirmed. 


(121  La.) 
No.  16,903. 

FROELICHER  v.  SOUTHERN  MARINE 
WORKS. 

(Supreme  Court  of  Louisiana.    May  11,  1908. 
Rehearing  Denied  May  25,  1908.) 

Judgment— Res  Judicata. 

A  judgment  in  a  former  suit  that  the  op- 
eration of  machine  and  boiler  works  on  certain 
lots  did  not  constitute  a  nuisance  is  res  judicata 
as  to  the  question  of  nuisance  vel  non,  raised  in 
a  subsequent  suit  between  the  same  parties  on 
the  same  state  of  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  1251.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Theard,  Judge. 

Action  by  Domini ck  Froelicher  against  the 
Southern  Marine  Works.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Benjamin  Rice  Form  an,  for  appellant  Qus- 
tave  Lemle  and  Solomon  Wolff,  for  appellee. 

LAND,  J.  This  is  the  third  suit  Instituted 
by  the  same  plaintiff  against  the  defendant 
and  Its  predecessor  for  damages  for  alleged 
nuisances  created  by  the  operation  of  boiler, 
machine,  and  sheet  iron  work  on  ground  con- 
tiguous to  the  house  of  the  plaintiff,  occupied 
by  him  as  a  shop  and  family  residence. 

The  first  suit  was  instituted  against  the 
Oswald  Iron  Works,  and  Is  reported  in  111 
La.  705,  711,  35  South.  821,  64  L.  R.  A.  228. 
In  that  case  the  plaintiff  sought  to  abate  the 
operation  of  the  entire  plant,  on  the  ground 
that  the  noise,  smoke,  and  odors  emanating 
therefrom  constituted  a  nuisance  to  the  neigh- 
borhood. The  plaintiff  obtained  Judgment  en- 
joining the  defendant  from  manufacturing  or 
repairing  boilers  and  tanks  on  lots  15  and  16, 
in  the  rear  of  and  contiguous  to  plaintiffs 
property,  and  for  $500  damages.  In  other  re- 
spects plaintiff's  demand  was  rejected.  This 
judgment  was  affirmed  by  this  court.  It  may 
be  here  noted  that  the  machine  and  boiler 
works  were  situated  on  other  lots  in  the 
same  square,  and  that  the  demand  for  their 
abatement  as  a  nuisance  was  rejected. 

The  second  suit  was  Instituted  against  the 
present  defendant,  and  is  reported  in  118  La. 
1077,  43  South.  882.  It  appears  that  after 
the  institution  of  the  first  suit,  the  defendant 
erected  a  machine  shop  on  lot  15  and  a  ferro- 
flx  plant  on  the  rear  of  lot  16,  contiguous  to 
plaintiff's  house,  situated  on  the  front  por- 
tion of  the  same  lot.  The  other  works  of  de- 
fendant were  on  lots  1  and  2,  in  the  rear  of 
lots  15  and  16.  The  second  suit  was  for 
damages,  and  was  based  on  the  theory  that 
all  of  defendant's  works  constituted  a  con- 
tinuing nuisance.  Defendant  contended  that 
the  judgment  in  the  first  suit  was  res  judi- 


cata as  to  the  works  on  lots  1  and  2,  that  the 
noisy  work  on  lots  15  and  16  had  been  abat- 
ed, and  that  the  operation  of  machine  shop 
and  ferroflx  plant  on  the  latter  lots  did  not 
constitute  a  nuisance. 

There  was  judgment  below  in  favor  of  tne 
plaintiff  for  $10,000  damages.  On  appeal  this 
court  reduced  the  amount  to  $2,000.  It  ap- 
pears from  the  original  opinion  In  the  case 
that  this  sum  was  awarded  for  the  nuisance 
created  by  the  new  works  on  lota  15  and  16. 
but  this  Is  made  certain  beyond  controversy 
by  the  statement  of  the  court  on  application 
for  rehearing  that  the  damages  awarded  were 
"for  the  nuisance  created  by  defendant's 
works  on  lots  15  and  16,"  and  by  ordering 
that  the  force  and  effect  of  the  decree  be  re- 
stricted to  said  works.  The  result  of  that 
litigation  was  in  effect  a  judgment  against 
plaintiff  on  the  question  of  nuisance  vel  non 
as  to  the  works  on  lots  1  and  2. 

In  the  present  suit  the  plaintiff  seeks  to  en- 
join the  defendant  from  carrying  on  and  op- 
erating any  forges,  foundry,  ferroflx  machines, 
shops,  boiler  works,  or  tank  works  anywhere 
In  square  No.  18,  or  In  the  streets  adjacent 
thereto,  or  within  300  feet  thereof,  and  from 
operating  and  carrying  on  any  steam  engines 
or  ferroflx  machines  without  the  use  of  a 
smoke  consumer  and  chimney,  or  devices  that  i 
can  entirely  carry  away  the  noxious  vapors 
and  gases  from  the  said  machines  above  the 
roof  of  the  house ;  and  plaintiff  also  sues  to 
recover  damages  suffered  by  him  by  the  con- 
tinuance of  said  nuisance  since  February  12. 
1903,  the  date  of  the  institution  of  the  second 
suit.  Defendant  pleaded  the  judgments  of 
this  court  In  the  prior  suits  as  res  judicata 
as  to  Its  works  on  lots  other  than  15  and  16 
This  plea  was  maintained  as  to  so  much  of 
plaintiff's  demand  as  relates  to  the  business 
carried  on  by  the  defendant  on  lots  1  and  2 
of  square  13. 

Plaintiff  has  appealed. 

In  the  first  suit  the  plaintiff  sought  to  en- 
join the  Oswald  Iron  Works  from  operating 
their  boiler  works  on  Morgan  or  Patterson 
streets,  and  from  battering  or  hammering 
large  sheets  of  iron  for  boiler  or  manufactur- 
ing purposes  on  said  premises.  The  injunc- 
tion prayed  for  was  rejected,  except  as  to  the 
last  demand,  and  this  was  restricted  to  lots 
15  and  16. 

In  the  second  suit  plaintiff's  claim  for  dam- 
ages on  the  ground  of  nuisance  was  rejected 
as  to  all  Its  works,  except  such  as  were  sit- 
uated on  lots  15  and  16.  Hence  this  court 
has  twice  decided  that  the  operation  of  de- 
fendant's works  on  the  other  lots  did  not  con- 
stitute a  nuisance. 

In  the  second  case  this  court  said: 

"If  the  condition  continued  the  same,  if  then 
is  about  similar  noise,  no  greater  volume  of 
smoke,  and  the  vibrations  are  the  same,  then 
the  first  suit  had  the  effect  of  res  judicata." 

The  Judgment  below  does  not  conclude 
plaintiff  from  showing  that  the  works  on  lots 
1  and  2  have  become  a  nuisance,  by  reason 


Digitized  by  Google 


La.)  DA  PONTE  r.  BRETON.  571 


of  new  conditions,  since  the  Institution  of  the 
second  suit   The  case  Is  open  as  to  lota  15 
and  16. 
Judgment  affirmed. 

(121  La.) 

No.  16,530. 

DA  PONTE  v.  BRETON  et  aL 

(Supreme  Court  of  Louisiana.    May  11,  1008.) 

corporations  —  subscription  fob  stock — 
Action — Pleading. 

Where,  In  written  communications,  follow- 
ing verbal  negotiations,  between  promoters  of  a 
corporation  and  an  alleged  subscriber  to  the 
capital  stock,  the  latter  is  given  and  accepts  the 
character  of  an  applicant  for  stock,  whose  ap- 
plication has  not  been  accepted,  there  is  no  con- 
tract, and  a  petition  predicated  upon  such  writ- 
ten communications  and  verbal  negotiations,  and 
praying  judgment  against  the  promoters  for  the 
stock  applied  for  or  damages,  discloses  no  cause 
of  action. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  8  200.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommerville, 
Judge. 

Action  by  H.  Da  Ponte  against  Albert 
Breton  and  others.  Judgment  for  defend- 
ants- cud  plaintiff  appeals.  Affirmed. 

William  Stirling  Parkerson,  for  appellant. 
Denegre  &  Blair,  Dart  &  Kernan,  Hall  & 
Monroe,  Gustave  Lemle,  and  Lyle  Sapon,  for 
appellees. 

Statement  of  the  Case. 

MONROE,  J.  The  judge  a  quo  dismissed 
this  suit  upon  an  exception  of  "no  cause  of 
action,"  and  plaintiff  has  appealed. 

The  allegations  of  the  petition,  necessary 
to  be  considered,  are: 

"That  •  •  *  Albert  Breton  and  Felix  J. 
Dreyfous  verbally  solicited  petitioner  to  sub- 
scribe to  the  capital  stock  of  the  German-Amer- 
ican National  Bank,  then  in  course  of  organ- 
ization ;  that,  acting  upon  their  solicitation,  pe- 
titioner subscribed  to  40  shares  of  the  said 
capital  stock ;  that,  in  confirmation  of  said  ver- 
bal transaction,  the  following  correspondence 
took  place : 

"  'German  American  National  Bank, 

"  'New  Orleans,  July  6,  1005. 
"  Dear  Sir:  Referring  to  your  application  for 
stock  in  the  above  bank,  we  shall  thank  you  to 
fill  and  sign  the  inclosed  slip  and  return  it  by 
first  mall  to  the  undersigned.  Thanking  you  for 
your  very  prompt  attention,  we  remain, 

u  'Very  truly  yours,  Albert  Breton. 

"  'F.  J.  Dreyfous.' 

M  'New  Orleans,  July  6,  1005. 

"'Messrs.  Breton  and  F.  J.  Dreyfous,  P.  O. 
Box  653,  New  Orleans,  La. 

"  'Dear  Sir:  Kindly  place  on  the  subscription 
list  of  the  German-American  National  Bank 
my  name  for  40  shares,  at  $150  a  share,  being 
$100  par  value  and  $50  surplus,  subject  to  al- 
lotment by  the  organization  committee.  I  bind 
myself  to  pay  for  this  stock  on  the  call  of  the 
organizers.  H.  Da  Ponte.' 

"Petitioners  allege  that  the  said  Albert  Breton 
and  Felix  J.  Dreyfous  acted  for,  on  behalf  of, 


and  were  authorized  by,  the  organization  com- 
mittee referred  to  in  said  subscription  paper; 
*  *  •  that  in  spite  of  the  fact  that  he  was 
among  the  first  who  subscribed,  *  *  •  b.t. 
was  not  allotted  a  single  share,  and  that  oth- 
ers who  subscribed  subsequently  to  petitioner 
and  after  the  lists  were  completed,  were  al- 
lotted the  full  amount  of  their  subscriptions; 
that  there  was  no  equitable  allotment  whatever, 
and  that  the  said  organization  committee,  disre- 
garding every  principle  of  right  and  fair  deal- 
ing, excluding  petitioner  entirely,  took  unto 
themselves  an  inordinate  proportion  of  said 
capital  stock,  to  his  great  loss  and  to  their  gain  ; 
that  petitioner  was  ready,  willing,  and  able  to 
pay  for  said  stock,  and  that  he  could  have  sold 
the  same  for  $240  a  share,  realizing  a  profit  of 
$00  a  share,  or  $3,600,  for  the  amount  subscrib- 
ed for  by  him." 

He  alleges  that  the  members  of  the  organi- 
zation committee,  whom  he  names,  should 
be  compelled  to  let  him  have  40  shares  of  the 
stock  allotted  to  them,  or  else  pay  him  the 
difference  between  the  price  at  which  be  sub- 
scribed and  the  highest  value  reached  by 
said  stock,  say  $00  per  share,  or  $3,600,  and 
he  prays  for  judgment  accordingly. 

Opinion. 

Whether  the  petition  discloses  a  cause  of 
action  depends  upon  whether  the  allegations 
concerning  the  plaintiff's  dealing  with  Breton 
and  Dreyfous  set  forth  a  contract.  It  is 
not  alleged  that  plaintiff  was  offered,  or  ask- 
ed to  subscribe  for,  any  particular  number 
of  shares.  He  was  merely  solicited  to  sub- 
scribe, and  the  offer,  so  far  as  the  number 
of  shares  was  concerned,  was  left  to  him. 
If  he  had  offered  to  take  all  the  stock,  it 
can  hardly  be  supposed  that  he  would  have 
expected  to  bind  the  defendants,  or  any  of 
them;  from  which  it  follows  that  he  must 
have  made  his  offer  with  the  understanding 
that  It  would  bind  no  one  until  accepted; 
but  it  is  not  alleged  that  there  was  any  ac- 
ceptance. 

The  verbal  negotiations  were,  however,  su- 
perseded by  the  subsequent  dealings  In  writ- 
ing; for  it  can  hardly  be  contended  that 
where  a  party  to  an  alleged  contract  has 
signed  a  written  instrument  in  which  his 
position  is  stated,  he  can  refer  back  to  an 
antecedent  conversation  as  controlling  the 
matter.  It  must  be  conceded,  too,  that  the 
Instrument  signed  by  the  plaintiff  in  this 
case  Is  to  be  construed  with  reference  to  that 
to  which  It  was  an  answer,  and  the  latter 
begins,  "Referring  to  your  application  for 
stock,"  etc.,  to  which  no  exception  was  tak- 
en. On  the  contrary!  plaintiff,  accepting  the 
position  of  an  applicant  for  stock,  signed 
"the  inclosed  slip"  and  asked  to  be  placed  on 
the  books  as  a  subscriber  for  the  number  of 
shares  for  which  he  had  verbally  applied. 
It  seems  clear,  then,  that  as  defendants  In 
their  written  communication  treated  the  ver- 
bal negotiation  with  plaintiff  as  a  mere  ap- 
plication on  his  part,  as  plaintiff  accepted 
and  acted  in  writing  on  that  construction, 
and  as  he  alleges  that  the  correspondence 
was  confirmatory  of  the  previous  "verbal 
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transactions,"  the  effect  of  the  correspond- 
ence, which  is  the  last  communication  alleg- 
ed, was  merely  to  confirm  an  application 
for  stock;  and  upon  that  subject  this  court, 
in  a  recent  case  against  the  same  defendants 
and  predicated  upon  facts  differing  but 
slightly  from  those  here  presented,  has  said: 

"A  mere  application,  or  offer  to  subscribe,  car- 
ries with  it  no  obligation  on  the  part  of  the  per- 
son to  whom  it  is  made  to  grant  it.  The  pro- 
moters had  not,  in  this  case,  in  advance  of  the 
application,  bound  themselves  to  accept  it,  if 
and  when  made.  There  is  no  allegation  or  claim 
that  they  had  done  so.  The  slip,  when  returned 
to  Breton  and  Dreyfous,  was  not,  in  itself  and 
by  itself,  a  subscription,  but  retained  its  charac- 
ter as  an  application."  Feitel  v.  Dreyfous,  117 
La.  763,  42  South.  259. 

Counsel  for  defendant  dwells  somewhat 
upon  the.  fact  that  in  the  Feitel  Case  it  ap- 
peared that  the  plaintiff  in  his  conversation 
requested  the  solicitor  to  subscribe  for  $50,- 
000,  but  signed  the  application  for  $15,000 
worth  of  the  stock.  This,  however,  appears 
to  us  to  be  immaterial;  the  material  point 
being  that  in  the  Feitel  Case,  as  In  this  case, 
there  was  nothing  more  than  a  verbal  appli- 
cation, confirmed  by  a  written  application 
neither  of  which  was  accepted,  so  that  in 
neither  case  was  there  any  contract  Civ. 
Code,  art.  1798. 

Judgment  affirmed. 


(121  La.)  , 
No.  17,001. 

JORDY  v.  SALMEN  BRICK  &  LUMBER 
CO.,  Limited. 
(Supreme  Court  of  Louisiana.   May  11,  1908.) 

Brokers— Commissions — Sale  of  Realty. 

A  contract  between  an  owner  of  real  estate 
and  a  broker,  which  provides  that,  in  the  event 
of  the  sale  of  the  property  under  a  certain  op- 
tion which  has  been  given,  a  commission  shall 
be  paid  to  the  broker,  of  which  one-third  shall 
be  taken  from  the  cash  portion  of  the  price, 
contemplates  an  actual  sale,  and  a  petition 
claiming  the  commission,  which  shows  an  agree- 
ment to  buy  and  sell,  subject  to  a  deposit  of 
"earnest"  by  the  proposed  buyer,  but  which  fails 
to  allege  either  that  a  sale  has  been  made 
or  that  the  customer  is  willing  to  comply  with 
his  agreement  to  buy,  discloses  no  cause  of  ac- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  §§  70-72.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans ;  Fred  Durieve  King,  Judge. 

Action  by  J.  Numa  Jordy  against  the  Sal- 
men  Brick  &  Lumber  Company,  Limited. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Foster.  Milling  &  Godchaux  and  Alexis  Bri- 
an, for  appellant  Gustave  Lemle,  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  J.  This  suit  was  dismissed  on 
an  exception  of  "no  cause  of  action,"  and 
plaintiff  has  appealed. 

Plaintiff  alleges  that  he  is  a  real  estate 


broker;  that  defendant  placed  in  his  hands 
certain  cypress  lands  and  timber,  with  the 
understanding  that  he  was  to  receive  a  com- 
mission for  finding  a  purchaser ;  that  he  pre- 
sented the  George  Vinson  Shingle  &  Manu- 
facturing Company  as  an  interested  party, 
and  that  said  company  obtained  from  defend- 
ant "a  15-day  written  option  to  purchase  said 
lands  and  timber,"  as  per  Exhibit  B  annexed ; 
that  defendant  on  the  same  day  delivered  to 
petitioner  a  written  promise  to  pay  him  a 
commission  of  2  per  cent  on  the  price,  in  the 
event  the  sale  should  be  made  in  accordance 
with  said  option,  the  promise,  marked  "C," 
being  annexed  to  and  made  part  of  the  peti- 
tion; that  the  representative  of  the  Vinson 
Company  made  a  preliminary  examination, 
which  was  satisfactory,  and  oii  June  23,  1907, 
met  a  majority  of  defendant's  directors,  for 
the  purpose  of  signing  a  contract  to  buy; 
that  the  negotiations  continued  until  the  aft- 
ernoon of  June  25th,  when  an  agreement  was 
reached,  of  which  rough  notes  were  made, 
whereupon  the  parties  separated,  with  the 
understanding  that  the  notes  should  be  reduc- 
ed to  a  written  contract  to  be  signed  that 
night ;  that  the  contract  was  accordingly  pre- 
pared, and  was  signed  by  the  representative 
of  the  Vinson  Company  (as  shown  by  Exhibit 
D  annexed),  and  on  the  next  day  was  present- 
ed to  defendant's  directors  for  signature,  but 
that,  after  delaying  until  June  1st  defend- 
ant's board  by  final  resolution  refused  its  sig- 
nature ;  and  that  "having  thus  obtained  for 
the  defendant  from  the  said  company  an  en- 
forceable contract  to  purchase  said  cypress 
lands  and  cypress  timber  at  a  price  and  upon 
the  terms  agreed  to  by  said  defendant  he 
thereupon  became  entitled  to  his  commission." 
In  the  alternative,  he  alleges  that  through  his 
efforts  the  parties  had  another  meeting,  on 
July  3, 1907,  which  resulted  in  the  signing  by 
their  representatives  of  a  contract  binding  as 
to  both,  whereby  defendant  agreed  to  sell  and 
the  Vinson  Company  to  buy  the  property  in 
question  (said  contract  being  embodied  in  Ex- 
hibit E  annexed) ;  that  the  lands  described  in 
Exhibits  A  1,  A  2,  A  3,  and  A  4  are  the  lands 
and  timber  referred  to  in  Exhibits  D  and  E ; 
and  that,  having  the  second  time  rendered 
the  service  for  which  he  was  employed,  he  is 
entitled  to  his  compensation  as  set  forth  in 
his  contract,  to  wit,  the  sum  of  $13,750.  He 
further  alleges  that  he  notified  defendant 
that  he  would  not  be  bound  by  its  failure  to 
enforce  performance  of  its  contracts  and  that 
he  bas  made  amicable  demand  for  the  pay- 
ment of  his  commission. 

Wherefore  he  prays  for  judgment  for  $13.- 
750,  "with  legal  interest  on  $4,583.33  thereof, 
and  with  6  per  cent,  per  annum  interest  on 
$9,166.07  thereof,  from  June  26,  1907,  or,  in 
the  alternative,  from  July  3,  1907,  until  paid." 

Exhibit  B  is  dated  June  4,  1907,  and  Is  an 
offer  by  the  defendant  to  the  Vinson  Company 
to  sell  certain  designated  lands  upon  certain 
terms  and  conditions,  with  the  following, 
among  other,  stipulations,  to  wit: 
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"We  will  give  you  15  days,  from  June  10, 
1007,  in  which  to  make  a  preliminary  examina- 
tion, and  will  furnish  a  guide  to  point  out  the 
property  at  the  end  of  that  period.  If  you  will 
enter  into  an  agreement  to  purchase  on  above 
terms  and  conditions,  and  will  make  a  deposit 
of  $10,000  as  earnest  money  to  complete  the 
sale,  you  will  be  given  75  days  additional  time 
within  which  to  examine  titles  to  the  lands,  as- 
certain the  quantity  of  timber  thereon,  and  com- 
plete the  sale  by  signing  deed  and  mortgage." 

The  contract  with  plaintiff,  entered  Into 
on  the  same  day,  reads: 

"New  Orleans,  June  4,  1907. 

"Mr.  Numa  Jordy,  City— Dear  Sir:    In  the 
event  we  sell  onr  cypress  tracts  to  your  cus- 
tomers, the  George  Vinson  Shingle  &  Mfg.  Co., 
or  assigns,  as  per  our  agreement  of  this  date,  I 
or  nnder  any  other  agreement  that  we  may  make  ! 
with  them  to  sell,  we  will  pay  you  a  commission 
of  two  (2)  per  cent.,  payable  one-third  out  of  I 
the  cash  payment,  one-third  in  9  months,  and  ' 
one-third  in  12  months,  from  date  of  sale.   The  : 
deferred  payments  to  be  evidenced  by  promissory 
notes,  bearing  6  per  cent,  interest  from  date  un- 
til paid.   Under  no  condition  is  the  commission 
to  exceed  $13,750.   This  agreement  to  hold  good 
for  twelve  months  from  date  hereof. 
"[Signed] 

"Salmen  Brick  &  Lumber  Co.,  Ltd., 

"By  J.  Salmen,  Sec.  &  Treas. 

"Accepted:    [Signed]  J.  Numa  Jordy. 

"June  4,  1907." 

Exhibits  D  and  E,  referred  to  in  the  peti- 
tion, purport  to  be  drafts,  not  of  sales,  but 
of  agreements  to  sell  and  buy  within  75  days 
from  their  respective  dates,  and  each  stipu- 
lates for  a  deposit  of  $10,000  as  "earnest  mon- 
ey." As  alleged  in  the  petition,  Exhibit  D 
Is  signed  by  the  Vinson  Company  and  Exhibit 
E  by  both  parties. 

Opinion. 

It  will  seem,  from  the  foregoing  statement, 
that  plaintiff  sues  on  a  written  contract,  in 
which  defendant  says: 

"In  the  event  we  sell  our  cypress  tracts  to  cer- 
tain parties,  under  a  certain  contract,  or  any 
other  (within  12  months),  we  will  pay  you  a 
commission,  one-third  from  the  cash  portion  of 
the  price,  and  the  balance  in  9  and  12  months." 

But  he  does  not  allege  that  defendant  ever 
obligated  itself  to  him  to  sell  under  the  con- 
tract referred  to,  or  under  any  other  contract, 
nor  does  he  allege  that  it  has  sold  its  cypress 
tracts. 

Nor  yet,  taking  the  exhibits  annexed  as 
controlling  the  language  of  the  petition,  can 
It  be  said  that  he  alleges  that  his  customer, 
the  Vinson  Company,  has  ever  entered  Into 
any  contract  by  virtue  of  which  it  could  be 
condemned,  as  the  result  of  a  lawsuit,  to  buy 
the  property  in  question.  To  the  contraryi 
the  very  purpose  of  the  giving  and  receiving 
of  "earnest"  is  to  allow  the  parties  to  an 
agreement  to  sell  and  buy  to  escape  from 
those  obligations  by  forfeiting  the  "earnest" 
or  paying  "the  double."  Counsel  for  defend- 
ant say  In  their  brief  that  their  client  is  anx- 
ious to  sell,  but  that  plaintiff's  customer  is 
unwilling  to  buy.  So  far  as  that  is  concern- 
ed, however,  the  defendant  might  be  unwill- 
ing to  sell,  and  the  result  would  be  the  same, 
for  the  purposes  of  this  case,  since  the  lan- 
guage, "In  the  event  we  sell,"  means: 


"We  may  sell,  or  we  may  not.  If  we  sell,  we 
will  pay  you  a  commission.  If  we  do  not  sell, 
we  will  not  pay." 

If  the  owner  says  to  the  broker,  "If  you 
sell  my  property  within.  12  months  for  $10,- 
000,  I  will  pay  you  a  commission,"  and  the 
broker,  within  the  time  specified,  produces  a 
person  who  is  able  and  willing  to  buy  at  the 
price  named,  there  are  many  authorities  that 
hold  that  he  does  all  that  the  contract  calls 
on  him  to  do,  and  is  entitled  to  his  reward. 
But  where,  as  in  this  case,  the  owner  mere- 
ly says  to  the  broker,  "If,  under  the  option 
that  I  have  given  to  your  customer,  he  and  I 
hereafter  agree  upon  and  effect  an  actual 
sale,  I  will  pay  you  a  commission,  of  which 
one-third  shall  be  taken  from  the  cash  portion 
of  the  price,"  there  clearly  is  no  commission 
earned  unless  there  is  an  actual  sale.  The 
judgment  appealed  from  is  therefore  correct, 
and  is  accordingly  affirmed. 


(121  La.) 
No.  16,658. 

SCHWANN  et  al.  v.  SANDERS,  Sheriff,  et  al. 

(Supreme  Court  of  Louisiana.    April  13,  1908. 
On  Rehearing,  April  27,  1908.  Plaintiffs' 
Rehearing  Denied  May  25,  1908.) 

1.  Execution— Levy  on  Immovables. 

The  objection  that  the  sheriff  has  seized 
immovable  property  before  having  exhausted  the 
movables  comes  too  late  when  made  for  the 
first  time  after  the  property  has  been  advertised 
for  sale. 

2.  Same— Sale— An vebtisement. 

For  a  sale  which  is  to  take  place  on  the 
25th  of  August,  the  advertisement  is  sufficient 
if  published  the  first  time  on  the  21st  of  July 
and  the  last  on  the  18th  of  August,  and  appears 
once  a  week  in  that  interval. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  21,  Execution,  §  633.] 

3.  Injunction— Dissolution— Damages. 

On  dissolution  of  injunction,  damages  can- 
not be  allowed  in  excess  of  the  statutory  20  per 
cent.,  unless  a  greater  amount  be  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  404.] 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Albert 
Campbell  Allen,  Judge. 

Action  by  William  Schwann  and  others 
against  John  B.  Sanders  and  others.  Judg- 
ment for  defendants.  Plaintiffs  appeal. 
Amended  and  affirmed. 

H.  M.  &  E.  C.  Ansley  and  Henry  Mayer, 
for  appellants.  Charles  Frank  Borah,  for 
appellees 

PROVOSTT,  J.  The  suit  of  Albert  Han- 
son Lumber  Co.,  Ltd.,  v.  Emlle  Angelloz  et 
al.,  118  La.  861,  43  South.  529,  was  a  peti- 
tory action.  The  land  sued  for  had  been 
acquired  by  the  defendant  Angelloz  from 
Valentin  Schwann  in  exchange  for  another 
tract  of  land.  As  Valentin  Schwann  had 
died,  Angelloz  cited  his  heirs  In  warranty, 
demanding  that,  in  the  event  of  Judgment  In 
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favor  of  plaintiff,  they  either  restore  the 
property  which  he  had  given  to  their  father 
in  exchange  for  the  property  claimed  by 
plaintiff  or  pay  him  the  value  thereof,  $2,000. 
The  judgment  gave  to  Albert  Hanson  Lum- 
ber Company  the  land  sued  for,  and  condemn- 
ed the  warrantors  to  pay  Angelloz  $2,500, 
with  reserve  of  the  right  to  them,  however, 
to  satisfy  this  judgment  by  returning  to  An- 
gelloz within  10  days  the  land  given  by  him 
to  their  father.  The  10  days  having  long 
expired  without  any  appeal  having  been  ask- 
ed for,  and  the  said  warrantors  not  having 
offered  to  return  the  land  given  to  their 
father  in  exchange,  Angelloz  caused  execu- 
tion to  issue  on  bis  money  judgment.  Under 
this  execution  the  sheriff  made  a  seizure  and 
advertised  the  property  seized  for  sale,  and 
the  present  suit  Is  an  injunction  of  that 
seizure  and  sale.  The  plaintiffs  are  the  heirs 
6f  Valentin  Schwann,  namely,  William 
Schwann,  Mrs.  Odllle  Moreira,  and  Miss  Ju- 
lia Moreira. 

The  first  ground  of  the  injunction  is  that 
the  sheriff  seized  immovable  property  with- 
out having  first  exhausted  the  movables. 

This  objection  comes  too  late,  when  made 
after  the  sale  has  been  advertised  (Code 
Prac.  art  649 ;  Noble  v.  Nettles,  3  Rob.  154), 
and  plaintiffs  made  it  for  the  first  time  by 
the  filing  of  this  snit 

The  next  ground  is  that  no  notice  of  seiz- 
ure was  served. 

The  evidence  shows  the  contrary. 

The  next  ground  is  that  the  sale  was  being 
advertised  to  take  place  before  it  had  been 
preceded  by  the  30  days'  advertisement  re- 
quired by  law. 

The  testimony  shows  that  the  sale  was  ad- 
vertised to  take  place  on  Saturday,  August 
25,  1906,  and  that  the  advertisement  was 
published  for  five  weeks;  the  first  publica- 
tion having  been  on  July  21st  and  the  last 
on  August  18th.  Between  July  21st  and  Au- 
gust 25th  is  34  clear  days ;  and  it  was  suffi- 
cient to  publish  the  advertisement  once  a 
week  during  the  time.  The  advertisement 
was  therefore  sufficient 

The  next  ground  is  that  the  first  advertise- 
ment appeared  less  than  three  days  after 
the  notice  of  seizure. 

Mrs.  and  Miss  Moreira  accepted  notice  of 
seizure  on  July  12th.  The  record  does  not 
show  when  the  notice  of  seizure  was  served 
on  Wm.  Schwann.  The  advertisement  first 
appeared  on  July  21st  Nothing  shows  that 
the  publication  was  less  than  three  days 
after  the  notice. 

The  next  ground  Is  that,  inasmuch  as  the 
judgment  was  in  the  alternative,  namely,  re- 
turn the  property  or  pay  $2,500,  the  execu- 
tion should  have  issued  in  the  same  terms. 

The  judgment  was  for  $2,500,  subject  to 
the  right  to  satisfy  it  by  returning  the  prop- 
erty within  10  days;  and  the  10  days  had 
long  expired  when  execution  Issued.  Even 
now  there  is  nothing  to  show  that  plaintiffs 
would  be  willing  to  return  the  property. 
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The  Injunction  was  properly  dissolved. 
But  we  think  there  was  error  in  allowing 
$250  attorney's  fees,  by  way  of  damages.  In 
addition  to  the  20  per  cent  statutory  dam- 
ages. Damages  of  any  kind  over  and  above 
the  20  per  cent,  are  allowed  only  where 
"damages  to  a  greater  amount  are  proved." 
There  was  proof  of  the  attorney's  fees,  but 
there  was  no  proof  of  defendant  in  Injunc- 
tion having  suffered  damages  in  the  amount 
of  these  attorney's  fees  over  and  above  the 
amount  of  the  20  per  cent  statutory  dam- 
ages. 

The  judgment  appealed  from  is  amended  by 
striking  out  the  allowance  of  $250  attorney's 
fees,  and,  as  thus  amended,  it  is  affirmed. 
Appellee  to  pay  the  costs  of  appeal. 

On  Rehearing. 

BREAUX,  C.  J.  Counsel  representing  the 
defendants,  In  his  written  application,  asks 
that  the  name  of  Albert  Verdun  should  be 
inserted  as  the  one  who  had  the  heirs  of 
Valentin  Schwann  cited  In  warranty.  De- 
fendants, through  counsel,  aver  that  the  judg- 
ment was  rendered  in  his  favor. 

He  alleges  that  in  the  suit  of  Albert  Han- 
son Co.,  Ltd.,  v.  Bmile  Angelloz  et  aL,  118 
La.  861,  43  South.  529,  Em  lie  Angelloz  was 
the  defendant  in  the  cause,  but  only  by  rea- 
son of  the  fact  that  he  held  a  contract  to 
lots  3  and  4,  that  were  decreed  in  said  cause 
to  belong  to  the  Albert  Hanson  Lumber  Com- 
pany Limited,  that  Albert  Verdun  was  the 
real  defendant  In  the  said  cause,  and  that 
It  was  Albert  Verdun  who  called  William 
Schwann,  Mrs.  Odllle  Moreira,  and  Miss  Ju- 
lia Moreira  in  warranty,  and  who  secured 
judgment  against  them  in  his  favor  for  $2,- 
500. 

The  judgment  is  corrected  to  show  that  the 
warrantors  were  condemned  to  pay  Albert 
Verdun,  and  not  Angelloz,  as  the  reasons  for 
judgment  now  show. 

The  application  is  granted,  and  the  amend- 
ment is  hereby  made,  and  the  name  of  Albert 
Verdun  Is  Inserted  as  prayed  for  by  defend- 
ant 

This  being  the  extent  of  defendant's  com- 
plaint, and  it  is  granted  only  in  so  far  as 
the  defendant  is  concerned,  the  application 
for  rehearing  is  refused,  leaving  plaintiffs' 
rights  for  rehearing  unaffected. 


(121  La.) 
No.  17.065. 
STATE  v.  PIERRE. 
(Supreme  Court  of  Louisiana.    May  11,  1908.) 

1.  Jubt  —  Appointment  or  Jury  Commis- 
sioners. 

Under  Act  No.  98,  p.  124,  of  1880.  as 
amended  by  Act  No.  170,  p.  211,  of  1894,  the 
duty  of  appointing  jury  commissioners  is  vested 
in  the  Governor. 

2.  Same. 

Jury  commissioners  are  statute  officers,  and 

under  article  71  of  the  Constitution  the  Gen- 
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eral  Assembly  has  the  right  to  prescribe  the 
mode  of  appointment  to  all  offices  created  by  It 
3.  Constitutional  Law— Executive  Powers 

— Encroachment  on  Judiciabt. 

The  Governor,  making  appointments  to  such 
offices  under  the  authority  conferred  npon  him 
so  to  do  by  the  General  Assembly,  performs  an 
executive  function.  The  fact  that  an  officer  so 
appointed  by  him  will  have  to  perform  judicial 
duties  does  not  make  the  Governor's  act  in  ap- 
pointing him  a  judicial  act. 

(Syllabus  by  the  Court) 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;  Frank  D.  Chretien,  Judge. 

Jack  Pierre  was  convicted!  of  murder,  and 
appeals.  Affirmed. 

William  Haywood  Luzenberg,  for  appel- 
lant Walter  Guion,  Atty.  Gen.,  and  James 
Porter  Parker,  Dist  Atty.,  for  the  State. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  defendant,  indicted 
for  murder,  was  found  guilty  of  the  crime 
and  was  sentenced  to  death.  He  has  appeal- 
ed. He  relies  for  reversal  upon  a  motion  to 
quash  the  Indictment  on  the  ground  that: 

First  The  grand  jury  finding  the  indict- 
ment in  this  case  was  INegally  constituted 
in  this,  to  wit:  That  said  grand  Jury  were 
drawn  by  an  unconstitutional  body  of  Jury 
commissioners,  having  been  appointed  by 
the  Governor  of  this  state;  that  the  Govern- 
or is  without  authority  to  appoint  Jury  com- 
missioners, it  having  been  decided  by  the 
Supreme  Court  of  this  state  that  the  appoint- 
ment of  Jury  commissioners  "is  a  Judicial, 
not  an  executive,  function." 

The  court  overruled  the  motion,  and  this 
ruling,  it  is  contended,  was  erroneous  and 
entitles  the  defendant  to  a  reversal  of  the 
judgment 

Opinion. 

The  court  committed  no  error  In  overrul- 
ing the  motion.  The  appointment  of  jury 
commissioners  by  the  Governor  was  made 
under  Act  No.  96,  p.  124,  of  1880,  as  amend- 
ed by  Act  No.  170,  p.  211,  of  1894.  Jury 
commissioners  are  officers  created  by  statute. 

Article  71  of  the  Constitution  of  1898,  re- 
ferring to  the  Governor,  declares: 

"He  shall  nominate  and  by  and  with  the  con- 
sent of  the  Senate  appoint  all  officers  whose  of- 
fices are  established  by  this  Constitution,  and 
whose  appointment  or  elections  are  not  herein 
otherwise  provided  for:  Provided  that  the  Gen- 
eral Assembly  shall  have  the  right  to  prescribe 
the  mode  of  appointment  or  election  to  all  offices 
created  by  it* 

The  Governor,  making  appointment  of 
Jury  commissioners,  acted  under  authority 
conferred  on  him  by  law,  and  in  so  doing 
exercised  executive  functions.  The  fact 
that  the  officers  whom  he  appointed  may  be 
called  on  to  perform  duties  connected  with 
the  judicial  department  does  not  make  his 
act  in  appointing  them  a  judicial  act. 

We  are  not  dealing  with  an  act  of  the 
General  Assembly  authorizing  or  directing 
judges  to  appoint  jury  commissioners,  on 


the  ground  that  such  duty  thrown  on  courts 
is  in  contravention  of  article  96  of  the  Con- 
stitution. That  question  Is  entirely  distinct 
from  the  one  submitted  to  us. 

We  find  no  legal  ground  for  the  reversal 
of  the  judgment  appealed  from.  It  is  there- 
fore affirmed. 


(121  La.) 

No.  16,874. 

HECKER  v.  BOURDETTE. 

(Supreme  Court  of  Louisiana.    Feb.  8,  1908. 
On  the  Merits,  April  18.  1908.  Rehear- 
ing Denied  May  25, 1908.) 

L  Appeal  and  Erbob  —  Appealable  Orders 
—Order  Releasing  Sequestration. 

An  order  releasing  a  sequestration  on  bond 
Is  appealable  in  a  case  where  the  sequestration 
has  been  resorted  to  for  the  protection  of  a 
right  of  property. 

2.  Sequestration  —  Release  on  Bond  — 
Rights  or  Defendant. 

Defendant  may  furnish  bond  in  sequestra- 
tion proceedings  within  10  days. 

3.  Sake— Rights  or  Plaintiff. 

If  he  fails  to  furnish  bond  within  that  time, 
and  the  plaintiff  offers  to  furnish  bond,  the  de- 
fendant cannot  then  claim  a  better  right  to  fur- 
nish a  bond. 

4.  Same— Effect  of  Waiver, 

The  person  sued,  who  waives  notice  and 
citation,  waives  no  other  right. 

5.  Sake— Legal  Rights  Remain  Not  Waived. 

The  agreement  resulting  in  the  waiver  can 
have  no  further  effect  than  results  from  that  of 
waiving  notice. 

The  defendant  did  not  furnish  bond  to  release 
the  sequestration  within  the  10  days.  It  was 
lawful  after  the  10  days  for  plaintiff  to  furnish 
bond,  as  he  offered  to  do. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   Fred  Durieve  King,  Judge. 

Action  by  Henry  Hecker  against  Jean  P. 
Bourdette.  From  an  order  dissolving  the 
writ  of  sequestration,  plaintiff  appeals.  Re- 
versed. 

Pierson,  Walton  &  Plerson,  for  appellant. 
Albert  Voorhles,  for  appellee. 

PROVOSTT,  J.  The  present  suit  is  a  pet- 
itory action  accompanied  by  sequestration. 
Code  Prac.  art  279,  provides  that  the  de- 
fendant may  have  the  sequestration  set  aside 
and  the  sequestered  property  delivered  to 
him  upon  furnishing  bond  In  an  amount  fixed 
by  the  judge,  and  that  if  defendant  neglects 
or  fails  to  do  so  within  ten  days,  then  that 
the  plaintiff  shall  have  the  same  privilege. 
Instead  of  simply  asking  that  she  be  per- 
mitted to  bond  the  sequestration,  as  thus 
authorized  to  do,  the  defendant  took  a  rule  on 
plaintiff  to  show  cause  why  she  should  not  be 
permitted  to  do  so.  She  caused  the  return 
day  of  this  rule  to  be  fixed  five  days  after 
the  expiration  of  the  ten  days  within  which 
she  had  the  exclusive  right  to  bond.  The 
plaintiff  accepted  service  of  the  order  to 
show  cause;  but  as  soon  as  the  ten  days 
within  which  defendant  had  a  preference  in 
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bonding  had  expired,  and  several  days  be- 
fore the  day  on  which  he  had  been  ordered 
to  show  cause,  plaintiff  filed  an  application  to 
bond  the  property.  Thereupon  the  defend- 
ant, ignoring  the  proceeding  Instituted  by 
her  against  plaintiff  to  show  cause,  filed  an 
application  to  bond  similar  to  plaintiff's. 
The  Judge  granted  defendant's  application,  and 
ordered  the  sequestered  property  returned  to 
her  upon  her  furnishing  bond.  The  rule  to 
show  cause  was  Ignored.  From  the  order 
dissolving  the  writ,  plaintiff  obtained  the 
present  appeal;  and  defendant  has  moved 
to  dismiss  the  appeal  on  the  ground  that  the 
order  was  Interlocutory,  and  not  such  as 
could  cause  Irreparable  injury,  and  was  there- 
fore not  appealable. 

In  the  case  of  Elthrlngham  v.  Clarke,  49 
La.  Ann.  342,  21  South.  547,  this  court  dis- 
tinguished between  a  case  where  a  sequestra- 
tion has  been  obtained  upon  a  mere  money 
demand  and  a  case  where  it  has  been  ob- 
tained for  the  protection  of.  a  right  of  prop- 
erty, and  held  that  in  the  latter  case  the 
order  dissolving  the  sequestration  on  bond 
is  appealable.  The  sequestration  having  been 
obtained  in  this  instance  for  the  protection 
of  a  right  of  property,  that  decision  is  direct- 
ly in  point 

Motion  to  dismiss  overruled. 

On  the  Merita 

BREAUX,  C.  J.  The  defendant  was  en- 
titled to  ten  days'  delay  (after  seizure  of 
property  sequestered)  within  which  to  fur- 
nish bond  in  order  to  obtain  release  of  the 
property  sequestered. 

The  bond  was  not  furnished  within  the 
ten  days,  and  no  offer  was  made  to  that  end 
within  that  time. 

The  rule  is  that,  If  the  defendant  falls  or 
neglects  to  execute  the  bond  as  prescribed 
within  the  ten  days,  then  the  plaintiff  may 
obtain  release  of  the  property  by  furnishing 
bond  and  required  security. 

After  the  ten  days  had  elapsed,  plaintiff 
offered  bond  for  the  release  of  the  sequestra- 
tion. 

At  the  time  that  plaintiff  offered  to  bond, 
and  while  he  was  complying  with  the  law's 
requirement,  the  defendant,  through  counsel, 
objected  and  claimed  preference. 

It  appears  by  reference  to  the  record  that 
defendant,  before  the  ten  days  had  elapsed, 
presented  a  rule  to  the  court  asking  that  the 
plaintiff  be  made  to  show  cause  why  the 


sequestration  should  not  be  released  on  bond. 

The  hearing  of  this  rule  at  the  instance 
of  defendant  was  fixed  for  a  day  after  the 
ten  days  had  elapsed. 

The  plaintiff  accepted  service  of  this  rule. 

We  are  Informed  by  the  decision  of  our 
learned  brother  of  the  district  court  that  he 
took  into  consideration  the  acceptance  by 
plaintiff  of  the  defendant's  rule 

The  court  recognized  defendant's  right  to 
bond  and  refused  to  grant  the  plaintiff's  mo- 
tion to  bond. 

The  question  of  the  right  of  appeal  from 
the  decision  of  the  court  refusing  to  plain- 
tiff the  right  to  bond  has  already  been  decid- 
ed in  this  case.   No.  16,874,  Just  above. 

It  does  not  appear  of  record  that  there 
was  any  agreement  between  counsel.  It  is 
true  that  counsel  for  plaintiff  accepted  ser- 
vice of  the  rule  before  mentioned,  but  this 
acceptance  of  service  Is  not  an  agreement 
waiving  any  right  of  the  party  accepting. 
It  was  exclusively  an  acceptance  of  service. 
Nothing  was  waived  except  service.  Time 
was  not  waived.  The  party  who  accepts  a 
service  is  left  free  to  plead  all  the  defenses  ex- 
cept the  want  of  proper  service,  having  waived 
such. 

The  delay  to  defendant  to  bond : 

The  ten  days'  delay  having  elapsed,  and 
the  plaintiff  being  before  the  court  asking  to 
bond,  it  became  his  right  to  bond.  Defend- 
ant had  not  exercised  the  right  at  all.  It  re- 
mained a  right  of  plaintiff  to  bond  the  prop- 
erty on  sufficient  bond.  The  defendant  could 
not  displace  or  take  the  place  of  plaintiff. 
He  (plaintiff)  was  before  the  court  after  the 
ten  days  asking  to  be  permitted  to  bond  on 
sufficient  bond. 

Furthermore,  unless  by  special  agreement. 
It  Is  not  possible  to  extend  the  time. 

There  was  no  special  agreement  In  the 
case  under  which  it  can  be  claimed  that  the 
time  is  extended.  The  question  does  not  ad- 
mit of  much  discussion.  The  rule  regarding 
delays  Is  clear  and  imperative. 

It  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  is  avoided,  an- 
nulled, and  reversed,  at  the  cost  of  defend- 
ant In  the  lower  court. 

It  Is  ordered,  adjudged,  and  decreed  that 
plaintiff,  Henry  Hecker,  be  permitted  to  bond 
the  property  sequestered  In  this  case  upon 
his  furnishing  bond,  with  solvent  surety,  con- 
ditioned as  the  law  directs.  In  such  sum  as 
the  court  a  qua  may  fix.  The  cost  of  appeal 
to  be  paid  by  appellee. 
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VINEGAR  BEND  LUMBER  CO.  v:  OAK 
GROVE  &  G.  R.  CO.    (No.  13,306.) 
(Supreme  Court  of  Mississippi.   June  8,  1906.) 

Appeal  from  Chancery  Court,  Greene  County ; 
T.  A.  Wood,  Chancellor. 

Action  between  the  Vinegar  Bend  Lumber 
Company  and  the  Oak  Grove  &  Georgetown 
Railroad  Company.  From  the  judgment,  the 
lumber  company  appeals.  Affirmed. 

See  43  South.  299. 

McWillie  &  Thompson  and  Ford,  White  & 
Ford,  for  appellant.  Witherspoon  &  Wither- 
spoon  and  Sidney  R.  Prince,  for  appellee. 

PER  CURIAM.  Affirmed. 


DENNIS  et  al.  v.  MURDOCH.  (No.  13,164.) 
(Supreme  Court  of  Mississippi.   June  8,  1908.) 

Appeal  from  Chancery  Court,  Claiborne  Coun- 
ty: J.  S.  Hicks,  Chancellor. 

Action  between  Fannie  M.  Dennis  and  others 
and  Annie  A.  Murdock.  From  the  judgment, 
Dennis  and  others  appeal.  Affirmed. 

J.  McC.  Martin,  for  appellants.  Williamson, 
Wells  &  Peyton,  for  appellee. 

PER  CURIAM.  Affirmed. 


SMITH  v.  MOBILE,  J.  &  K.  C.  R.  CO.  (No. 
13,182.) 

(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Circuit  Court,  Jones  County; 
C.  S.  Street,  Special  Judge. 

Action  between  J.  E  Smith  and  the  Mobile, 
Jackson  &  Kansas  City  Railroad  Company. 
From  the  judgment,  Smith  appeals.  Affirmed. 

C.  R.  Gavin,  for  appellant. 
PER  CURIAM.  Affirmed. 


THORNTON  v.  BRAMLETT. 
(Supreme  Court  of  Alabama.    May  14,  1908.) 

1.  Animals— Stock    Law— Election— Stat- 
utes. 

Acts  1900,  p.  170,  providing  a  stock  law 
for  E.  county  and  declaring  that  there  shall 
be  but  one  election  under  the  act  in  any  one 
year,  does  not  prohibit  a  second  attempt  to 
accomplish  by  a  legal  election  that  which  was 
sought  by  the  previous  invalid  one. 

2.  Same. 

Where  a  first  stock-law  election  was  not 
held  under  Acts  1900,  p.  170,  providing  a  stock 
law  for  E.  county,  and  was  annulled  before  a 
second  election  within  a  year  after  the  first 
was  ordered,  the  first  was  no  bar  to  the  second 
under  section  3  (page  172)  of  that  act,  provid- 
ing that  but  one  election  thereunder  shall  be 
held  in  any  one  year. 

3.  Same— Repeal. 

The  local  stock  law  for  E.  county,  provid- 
ed by  Acts  1900,  p.  170,  was  not  repealed  by 
the  general  stock  law  of  1903  (Acts  1903,  p. 
431). 

4.  Statutes— Amendment— Re-Enactment. 

Acts  1900,  p.  170,  entitled  "An  act  to 
amend  an  act  to  prevent  stock  running  at  large 
in  several  beats  and  parts  of  beats  in  Etowah 
county,  approved,"  etc.,  was  not  repugnant  to 
Const.  1901,  art.  4,  §  46,  relating  to  amend- 
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ments;  the  act  as  amended  being  re-enacted 
and  published  at  length. 

5.  Same— Separate  Subjects. 

An  act  will  not  be  held  invalid,  as  con- 
taining two  subjects,  one  of  which  is  not  ger- 
mane to  the  title,  where  one  of  the  subjects 
may  be  shorn  from  the  statute  and  leave  re- 
maining a  sufficient  law  for  all  purposes  of 
the  case,  germane  to  the  subject  expressed  in 
the  title. 

6.  Animals— Stock-Law  Election— Entry 
or  Result. 

A  judge  of  probate  is  only  required  by 
Acts  1900,  p.  170,  providing  a  stock  law  for  E. 
county,  to  enter  on  the  minutes  of  his  court 
the  result  of  an  election  held  under  such  act, 
as  certified  to  him  by  the  managers. 

Appeal  from  City  Court  of  Gadsden; 
John  H.  DIsque,  Judge. 

Action  by  L.  W.  Bramlett  against  Sid 
Thornton  for  damages  done  by  a  cow  to  the 
land  and  crops  within  a  district  In  which 
stock  is  prohibited  from  running  at  large. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  defendant  filed  a  number  of  pleas, 
among  them  plea  5,  setting  off  the  sum  of 
|35  for  the  use  by  the  plaintiff  of  defend- 
ant's milk  cow  from  the  30th  day  of  Novem- 
ber, 1905,  to  the  15th  day  of  March,  1906, 
and  plea  6,  which  sets  up  that  the  territory 
in  which  the  cow  of  defendant  is  said  to 
have  run  at  large  and  committed  the  alleged 
damages  or  Injuries  suffered  by  the  plaintiff 
was  not  territory  where  stock  was  prohibited 
from  running  at  large  at  the  time  of  the  com- 
mission of  the  alleged  damage,  because  he 
says  that  on  the  5th  day  of  April,  1905,  J.  H. 
Richardson  and  nine  others,  freeholders  and 
householders  of  that  part  of  beat  27,  the 
description  of  which  is  set  out  In  full,  pre- 
sented to  the  judge  of  probate  of  Etowah 
county  a  petition  praying  for  an  order  for 
an  election  in  the  above-named  precinct  to 
determine  whether  or  not  stock  should  be 
allowed  to  run  at  large  in  said  precinct; 
that  in  pursuance  of  said  petition  the  judge 
made  an  order  for  an  election,  which  was 
held  in  that  part  of  said  beat  at  the  regular 
voting  place  therein  on  the  10th  day  of 
March,  1905;  that  said  election  was  held 
after  notice,  etc.,  as  required  by  the  statute, 
and  the  result  certified  to  the  court;  that 
within  the  time  allowed  by  law  the  proper 
parties  filed  a  contest  of  the  election  (1)  be- 
cause it  was  not  held  in  accordance  with  the 
act  approved  December  7,  1900;  (2)  that 
it  was  held  without  giving  the  notice  required 
by  law;  and  other  grounds  not  necessary 
to  be  here  stated;  that  upon  the  filing  of 
said  contest  and  the  giving  of  bonds  for  the 
costs  as  required  by  the  act  the  court  set  a 
day  and  summoned  jurors  to  bear  and  deter- 
mine said  contest,  to-wit,  Monday  May  22, 
1905;  that  after  bearing  the  evidence  the 
jury  returned  a  verdict  finding  the  issue  in 
favor  of  the  contestants,  and  upon  the  re- 
turn of  said  verdict  the  court  entered  an 
order  adjudging  that  said  election  was  not 
held  according  to  law,  and  that  said  election 
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was  null  and  void  of  no  effect;  that  on  the 
19th  day  of  May,  1905,  J.  M.  Sutherland 
and  nine  others  filed  with  the  probate  judge 
a  petition  praying  said  judge  to  order  an 
election  to  be  held  in  beat  27  to  determine 
whether  or  not  stock  should  be  prohibited 
from  running  at  large  In  a  certain  described 
portion  of  said  beat,  which  is  particularly  set 
out  In  a  plea,  and  which  conforms  sub- 
stantially to  the  description  of  the  territory 
embraced  in  the  former  election ;  that  in 
compliance  with  said  petition  the  judge  of 
probate  ordered  that  an  election  be  held  in 
such  part  of  such  precinct  at  the  regular 
voting  place  on  the  19th  day  of  June,  1906, 
made  the  necessary  orders,  appointed  mana- 
gers, etc. ;  and  that  said  election  was  held  on 
the  19th  day  of  June,  1905,  in  said  portion 
of  such  precinct,  and  the  result  certified  to 
the  Judge  of  probate,  who  thereupon  entered 
an  order  finding  that  at  such  election  the 
majority,  of  such  qualified  voters  in  said 
portion  of  said  precinct  voted  for  no  stock 
at  large,  and  decreed  that  within  the  terri- 
tory so  described  no  stock  should  be  per- 
mitted to  run  at  large.  It  is  further  alleged 
that  under  the  provisions  of  the  acts  ap- 
proved December  7,  1900,  and  September  29, 

1903,  the  last  election  was  null  and  void. 
• 

Boykin  &  Brindley,  for  appellant  George 
D.  Motley,  for  appellee. 

ANDERSON,  J.  It  is  insisted  that  the 
order  establishing  the  stock  law,  under  which 
the  plaintiff  grounds  his  right  for  a  recovery, 
is  void,  for  the  fact  that  it  was  under  a 
second  election,  held  within  one  year  of  a 
previous  one  and  that  said  last  one  was 
forbidden  by  section  3  of  the  act  of  1900 
(Acts  1900,  p.  172),  being  the  stock  law  act 
for  Etowah  county.  Said  section,  among 
other  things,  says:  "Provided,  there  shall 
be  but  one  election  under  this  act  in  any  one 
year."  The  manifest  meaning  of  this  pro- 
viso was  to  prevent  a  change  within  the  same 
year  of  a  status  fixed  by  a  valid  election, 
and  not  to  prohibit  another  attempt  to  ac- 
complish by  a  legal  election  that  which  was 
sought  by  a  previous,  but  Invalid,  one. 

The  sixth  plea  shows  that  the  first  election 
was  held  to  be  null  and  void,  not  under  a  con- 
test upon  the  second  ground  given  by  the  act, 
but  under  the  first,  and  because  not  held 
under  the  act.  The  first  election,  not  having 
been  held  under  the  law  and  having  been  an- 
nulled before  the  second  was  ordered,  was 
no  bar  to  the  second  one.  The  adjudication 
of  the  invalidity  of  the  attempted  election 
was  conclusive,  as  no  appeal  was  taken 
therefrom,  If  any  one  had  the  right  to  do  so, 
which  we  need  not  decide.  Whether  the  pro- 
bate judge  had  the  authority  to  render  a 
judgment  on  the  contest  or  not  we  need  not 
decide,  as  the  judgment  so  entered  was  but 
a  repetition  of  the  verdict  of  the  jury  and 
the  grounds  of  contest. 

The  local  law  of  Etowah  county  (Acta 


1900,  p.  172)  was  not  repealed  by  the  general 
stock  law  of  1903  (Acts  1903,  p.  431).  Com'rs' 
Court  v.  Johnson,  145  Ala.  553,  39  South.  910. 

Acts  1900,  p.  170,  is  not  repugnant  to  sec- 
tion 45  of  article  4  of  the  Constitution  of 

1901,  as  the  amendment  Is  re-enacted  and 
published  at  length.  Montgomery  v.  State, 
107  Ala.  383,  18  South.  157. 

Whether  the  act  contains  two  subjects,  one 
of  which  is  not  germane  to  the  title,  because 
providing  for  a  penalty  and  punishment  for 
a  violation  of  the  stock  law,  we  need  not 
determine,  as  the  validity  of  the  criminal 
feature  is  not  before  us.  It  could  be  shorn 
of  the  criminal  feature,  and  remain  a  good 
law  for  all  purposes  germane  to  the  subject 
expressed  In  the  title.  M.  &  O.  R.  Co.  v. 
State,  29  Ala.  573;  Harper  v.  State,  109 
Ala.  28,  19  South.  857;  Shehane  v.  Bailey. 
110  Ala.  308,  20  South.  359.  But  we  must  not 
be  understood  as  holding  that  the  criminal 
feature  is  not  germane  to  the  subject  express- 
ed in  the  title,  as  that  point  is  not  involved. 

The  judge  of  probate  did  not  have  to  enter 
upon  the  minutes  anything  but  the  result  as 
certified  to  him  by  the  managers.  The  law 
declares  the  effect  and  the  operation  of,  and 
manner  of  enforcing,  the  law  after  the  result 
Is  certified  and  entered. 

The  defendant  did  not  establish  his  plea 
of  set-off. 

The  judgment  of  the  city  court  Is  affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


BATSON  v.  FIDELITY  MDT.  LIFE  INS.  CO. 
(Supreme  Court  of  Alabama.    May  14,  190S.I 

1.  Insubance — Commencement    or  Risk— 
Pbemiums— Payment— Note. 

Where  a  policy  provided  that  it  should 
not  be  operative  until  the  actual  payment  of 
the  initial  premium  and- delivery  of  the  policy 
during  the  lifetime  and  good  health  of  the  as- 
sured, and  that  no  agent  had  authority  to  grant 
credit  or  extend  the  time  for  paying  any  pre- 
mium, or  to  bind  the  company  by  making  any 
promise,  a  note  by  the  assured,  given  to  the 
agent  of  the  insurer  for  the  initial  premium, 
did  not  constitute  payment,  in  the  absence  of 
authority  from  the  insurer,  or  subsequent  wair- 
er  or  ratification  on  its  part. 

2.  Evidence  —  Pabol  Evidence  —  Bxplan  a  - 
tion  of  Receipt. 

A  receipt  for  the  initial  premium  on  a 

Eolicy  of  insurance,  delivered  to  the  assured 
y  the  agent  of  the  insurer  at  the  time  of  the 
delivery  of  the  policy,  when  introduced  in  evi- 
dence in  an  action  on  the  policy,  is  open  to 
explanation  by  parol  evidence  showing  that  no 
actual  payment  was  made,  but  that  the  agent 
took  the  insured's  note,  which  had  never  been 
paid,  though  past  due;  there  being  on  the 
face  of  the  receipt  a  condition  that  failure  to 
pay  the  note  at  maturity  operated  to  end  the 
policy. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1829-1842.] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 
Action  by  Mary  Francis  Batson  against 
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the  Fidelity  Mutual  Life  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

PInkney  Scott,  for  appellant  Cabanlss  & 
Bowie,  for  appellee. 

DOWDELL,  J.  This  is  an  action  upon  a 
life  insurance  policy.  The  defendant  filed 
four  pleas  to  the  complaint.  The  first  and 
second  pleas  were  a  general  denial  of  the 
allegations  of  the  complaint  The  third  and 
fourth  pleas  set  up  special  matters  of  de- 
fense. Issue  was  joined  on  the  first  three 
pleas,  and  special  replications  were  made 
to  the  fourth  plea,  to  which  demurrers  were 
interposed  and  sustained.  We  pretermit  con- 
sideration of  the  ruling  of  the  court  below  on 
the  demurrers  to  the  replications,  since  any 
consideration  of  these  rulings,  in  the  view 
we  take  of  the  case,  is  unnecessary  to  a  final 
determination  of  the  cause. 

The  third  plea,  on  which  issue  was  taken 
by  the  plaintiff,  set  up  a  failure  by  the  as- 
sured to  pay  the  Initial  premium  on  the 
policy,  a  nonpayment  of  which  by  the  terms 
of  the  contract  rendered  the  policy  Invalid. 
The  provisions  in  the  contract  of  insurance 
in  the  case  before  us  are  much  the  same  as 
those  in  the  case  of  Powell  v.  Prudential  Ins. 
Co.  of  America,  decided  at  the  present  term  of 
this  court  and  reported  in  45  South.  208.  The 
principles  of  law  stated  In  that  case  and  the 
authorities  there  cited  find  ready  applica- 
tion here.  The  contract  here  sued  on  pro- 
vides in  terms  that  it  "shall  not  be  operative 
and  binding  until  the  actual  payment  of  the 
initial  premium  and  delivery  of  the  policy 
during  the  lifetime  and  good  health  of  the 
assured."  It  is  also  stipulated  in  the  con- 
tract and  agreed  to  by  the  assured  that  no 
agent  of  the  company  has  the  power  or  au- 
thority "to  grant  credit  or  to  extend  the 
time  for  paying  any  premium,  or  to  waive 
any  forfeiture,  or  to  bind  the  company  by 
making  any  promise,  or  by  making  or  receiv- 
ing any  representation  or  information;  it 
being  agreed  that  such  power  can  only  be 
exercised  in  writing  by  the  president,  vice 
president  actuary,  or  assistant  actuary  of 
the  company,  at  its  head  office,  and  shall  not 
be  delegated." 

The  undisputed  evidence  is  that  the  ini- 
tial premium  was  never  paid.  The  solicit- 
ing agent  who  delivered  the  policy,  together 
with  the  receipt  Introduced  in  evidence,  In- 
stead of  collecting  -and  receiving  from  the 
assured  the  initial  premium,  as  was  his  duty, 
and  which  only  as  such  agent  he  had  the  au- 
thority and  power  to  do,  took  the  note  of  the 
assured  for  the  initial  premium  payable  to 
himself  individually  at  80  days.  This  he 
had  no  authority  to  do,  and  the  assured  was 
Informed  of  this  want  of  authority  In  the 
agent  by  the  terms  of  the  contract.  The 
note  was  never  turned  over  to  or  accepted 
by  the  company,  and  It  is  not  shown  that 
the  defendant  company  ever  had  any  knowl- 
edge or  notice  of  this  act  of  the  agent  until 


after  the  death  of  the  assured.  The  act  of 
the  agent  in  taking  the  note  of  the  assured 
for  the  initial  premium,  without  authority 
from  the  defendant  company,  and  without 
any  subsequent  waiver  on  Its  part  of  the 
agent's  unauthorized  conduct  or  ratification 
of  said  act  of  the  agent,  cannot  in  reason  be 
said  to  constitute  in  law  an  actual  payment 
of  the  initial  premium  within  the  meaning 
of  the  contract. 

The  receipt  delivered  to  the  assured  by 
the  agent  at  the  time  of  the  delivery  of  the 
policy,  and  which  was  introduced  in  evidence 
by  the  plaintiff,  was  open  to  explanation  by 
parol  evidence.  It  was  shown,  and  not  de- 
nied by  the  plaintiff,  that  no  actual  payment 
of  the  Initial  premium  was  made;  and,  this 
being  true,  the  taking  of  the  insured's  note 
by  the  agent  could  avail  the  plaintiff  nothing, 
as  it  was  not  paid  at  maturity,  and  as,  for 
that  matter,  it  has  never  been  paid,  and 
there  being  in  the  face  of  the  receipt  given 
to  the  assured  a  condition  that  the  failure 
to  pay  the  note  at  maturity  operated  to  end 
and  determine  the  policy.  Knickerbocker 
Life  Im.  Co.  v.  Pendleton,  112  U.  S.  686,  5 
Sup.  Ct  814,  28  L  Ed.  866;  Iowa  Life  Ins. 
Co.  v.  Lewis,  187  U.  S.  835,  23  Sup.  Ct.  120, 
47  L.  Ed.  204;  Fidelity  Mutual  Life  v.  Price, 
117  Ky.  25,  77  S.  W.  3S4;  Ressler  v.  Fidelity 
Mutual  Life,  110  Tenn.  411,  75  S.  W.  735. 

The  third  plea  being  sustained  by  the  un- 
disputed evidence  in  the  case,  the  defend- 
ant was  entitled  to  the  general  charge,  as 
requested  In  writing,  and  which  the  court 
gave.  We  find  no  reversible  error  in  the 
record,  and  the  Judgment  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


JONES  v.  STATE. 
(Supreme  Court  of  Alabama.    May  14,  1908.) 

Cbiminal  Law— Evidence— Expert  Testi- 
mony—Qualifications of  Witness. 

In  a  prosecution  for  homicide,  witnesses 
who  were  not  shown  to  be  experts  were  im- 
properly allowed  to  testify  that  a  wound  re- 
ceived by  deceased  in  the  stomach,  made  by  a 
pistol  ball  fired  by  defendant,  caused  his  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  1052.] 

Appeal  from  Circuit  Court,  Blount  Coun- 
ty; John  W.  Inzer,  Judge. 

Walter  Jones  was  convicted  of  manslaught- 
er, and  he  appeals.   Reversed  and  remanded. 

C.  D.  Comstock,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

TYSON,  C.  J.  The  defendant  was  convict- 
ed for  the  manslaughter  of  one  Will  Smith. 
Witnesses  Falrley  and  Bramlett,  neither  of 
whom  were  shown  to  be  experts,  were  per- 
mitted to  testify  against  defendant's  objec- 
tion that  in  their  opinion  the  wound  received 
by  Smith  in  the  stomach,  made  by  a  pistol 
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ball  fired  by  defendant  caused  his  deatb. 
In  this  there  was  error.    Only  an  expert 
could  testify  to  tbe  fatality  of  such  a  wound. 
Reversed  and  remanded. 

DOWDELL,  ANDERSON,  and  McOLEL- 
LAN,  JJ.,  concur. 


YOUNG  v.  STATE. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  Habeas  Corpus—  Return— Prima  Facie 
Case. 

The  return  of  a  sheriff  to  a  writ  of  ha- 
beas corpus  on  behalf  of  one  arrested  by  him 
makes  a  prima  facie  case,  when  showing  a  de- 
mand or  other  requisition  for  the  prisoner  made 
by  the  executive  of  another  state,  from  which 
he  is  alleged  to  have  fled,  a  copy  of  the  indict- 
ment found,  or  affidavit  made  Before  a  magis- 
trate, charging  the  alleged  fugitive  with  the 
commission  of  the  crime,  certified  as  authentic 
by  the  executive  of  tbe  state  making  the  de- 
mand, and  the  warrant  of  the  Governor  au- 
thorizing the  arrest. 

2.  False  Pretenses— Elements. 

A  false  pretense  is  such  a  fraudulent  rep- 
resentation of  an  existing  or  past  fact,  by 
one  who  knows  it  not  to  be  true,  as  is  adapted 
to  induce  the  person  to  whom  it  is  made  to 
part  with  something  of  value  (citing  3  Words 
and  Phrases,  p.  2682). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  §§  5-12.] 

3.  Same— "Obtaining  Money  Under  False 
Pretenses." 

Where  one  falsely  represents  a  fact  to  be 
true,  knowing  at  the  time  that  it  is  not  true, 
and  resorts  to  the  fraudulent  representation  to 
obtain  money  from  another,  and  does  so  ob- 
tain it  he  iB  not  only  guilty  of  defrauding  an- 
other by  deceitful  means,  but  of  "obtaining 
money  under  false  pretenses." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  Jf  1-18. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2662.] 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Habeas  corpus  proceedings  by  W.  H. 
Young,  alias  A.  W.  Young.  From  an  order 
denying  his  discharge,  he  appeals.  Affirmed. 

Vaughan  &  Davidson  and  Smith  &  Smith, 
for  appellant.  Alexander  M.  Garber,  Atty. 
Gen.,  for  the  State. 

DENSON,  J.  W.  H.  Young,  alias  A.  W. 
Young,  for  whose  benefit  the  application  for 
habeas  corpus  was  made  In  this  cause,  was 
arrested  by  the  sheriff  of  Jefferson  county, 
on  a  warrant  Issued  by  the  Governor  of  Ala- 
bama on  the  24th  day  of  December,  1907,  di- 
recting his  arrest  and  delivery  to  the  agent 
of  the  state  of  Georgia,  pursuant  to  a  requi- 
sition of  the  Governor  of  that  state.  The  ap- 
plication was  made  before  Hon.  Charles  A. 
Senn,  judge  of  the  city  court  of  Birmingham, 
who  granted  the  writ  The  writ  was  re- 
turnable the  3d  day  of  January,  1908,  and 
commanded  the  sheriff  of  Jefferson  county  to 
have  the  body  of  the  said  Young  before  him 
on  that  day,  with  the  cause  of  his  detention. 


Young  was  carried  before  the  Judge  on  the 
day  named,  and  the  sheriff  Justified  his  de- 
tention under  the  warrant  above  referred 
to,  setting  same  out  as  "Exhibit  A"  to  his 
return  of  tbe  writ 

The  warrant  of  the  Governor,  after  recit- 
ing the  fact  that  the  Governor  of  Georgia  by 
requisition  had  demanded  of  the  Governor 
of  Alabama  the  surrender  of  Young,  con- 
tinues as  follows:  "Who  it  appears  Is  charg- 
ed by  affidavit  in  the  county  of  Floyd,  In 
said  state  (Georgia),  with  the  crime  of  ob- 
taining money  under  false  pretenses,  which 
Is  an  offense  under  the  laws  of  Georgia  for 
which  extradition  warrant  should  be  issued 
(a  duly  certified  copy  of  which  affidavit  ac- 
companies said  requisition);  and  it  appear- 
ing that  said  Young  has  fled  from  Justice  in 
said  state  and  taken  refuge  in  the  state  of 
Alabama,"  etc.  Then  follows  the  command 
to  arrest  and  deliver  Young  to  the  agent  of 
Georgia.  The  return  of  the  sheriff  Is  at- 
tacked, and  the  release  of  the  prisoner  is 
claimed,  upon  the  ground  that  the  warrant 
is  void  on  its  face,  In  that  It  fails  to  show 
an  offense  known  to  the  laws  of  the  state  of 
Georgia. 

It  Is  the  settled  law  of  this,  as  well  as  of 
the  other,  states,  that  a  prima  facie  case  is 
made  when  the  return  shows:  A  demand  or 
requisition  for  the  prisoner  made  by  the  ex- 
ecutive of  another  state,  from  which  he  is 
alleged  to  have  fled;  a  copy  of  the  indict- 
ment found,  or  affidavit  made  before  a  mag- 
istrate, charging  the  alleged  fugitive  with 
the  commission  of  the  crime,  certified  as  au- 
thentic by  the  executive  of  the  state  making 
the  demand;  and  the  warrant  of  the  Govern- 
or, authorizing  the  arrest  It  Is  said  In  Ex 
parte  State,  73  Ala.  503,  511:  "Where 
these  facts  are  made  to  appear  by  papers 
regular  on  their  face,  there  Is  a  weight  of 
authority  holding  that  the  prisoner  is  prima 
facie  under  legal  restraint  •  *  •  Many  I 
of  the  cases  hold  that  the  warrant  of  the 
Governor,  reciting  these  Jurisdictional  facts, 
is  Itself  prima  fade  sufficient  to  show  that 
all  the  necessary  prerequisites  have  been 
complied  with  prior  to  its  Issue  by  him,  al- 
though as  to  this  proposition  there  Is  a  con- 
flict of  opinion."  The  question  as  to  wheth- 
er the  recitals  of  the  warrant  are  prima 
facie  sufficient  Is  left  at  large  in  that  case: 
but  in  Singleton's  Case,  144  Ala.  104,  42 
South.  23,  It  is  directly  answered  In  the 
affirmative.  See,  also,  Ex  parte  Stanley, 
25  Tex.  App.  372,  8  S.  W.  645,  8  Am.  St. 
Rep.  440;  Kingsbury's  Case,  106  Mass.  22T,: 
Brown's  Case,  112  Mass.  409,  17  Am.  Rep. 
114;  Davis'  Case,  122  Mass.  324;  People 
v.  Donohue,  84  N.  Y.  438;  Ex  parte  Devine. 
74  Miss.  715,  22  South.  3;  2  Moore  on  Extra- 
dition, SS  623,  624.  | 

But  it  Is  argued  that  Inasmuch  as  seeti.  n 
670  of  the  Code  of  Georgia  was  introduce 
in  evidence,  whether  or  not  the  warrant 
shows  an  offense  known  to  the  laws  of  Geor- 
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gia  should  be  determined  by  that  section; 
and  the  contention  of  the  appellant  Is  that 
the  section  of  the  Code  does  not  show  the 
offense  of  obtaining  money  under  false  pre- 
tenses. "A  false  pretense  is  such  a  fraudu- 
lent representation  of  an  existing  or  past 
fact,  by  one  who  knows  It  not  to  be  true, 
as  is  adapted  to  induce  the  person  to  whom 
It  is  made  to  part  with  something  of  value." 
3  Words  &  Phrases,  p.  2662;  Commonwealth 
v.  Drew,  36  Mass.  179;  Beasely's  Case,  50 
Ala.  20;  Thomas',  Case,  00  Ga.  437,  16  S.  E. 
94.  And  if  a  person  should  fraudulently  rep- 
resent a  fact  to  be  true,  knowing  at  the  time 
that  it  is  not  true,  and  resorts,  to  the  fraud- 
ulent representation  to  obtain  money  from 
another,  and  does  so  obtain  It,  he  would 
be  guilty  of  "defrauding"  another  by  "deceit- 
ful means,"  and  we  do  not  doubt  he  would 
be  guilty  of  obtaining  the  money  under  false 
pretenses.  Thomas'  Case,  90  Ga.  437,  16  S. 
E.  94.  So,  It  seems  to  us,  the  force  or  effect 
of  the  recitals  In  the  affidavit  Is  not  affect- 
ed by  the  Georgia  Statute.  This  being  true, 
whether  the  court  erred  in  admitting  the 
statute  is  not  a  material  question,  as,  with- 
out the  statute,  the  recitals  of  the  affidavit 
are  sufficient;  with  the  statute,  they  are 
not  affected. 

On  the  record  as  presented,  we  do  not 
doubt  the  correctness  of  Judge  Senn's  order 
remanding  the  prisoner  to  the  custody  of  the 
sheriff;  and  It  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  HARALSON  and 
SIMPSON,  JJ.,  concur. 


KABASE  v.  JEBELES  &  COLIAS  CONFEC- 
TIONERY CO. 
(Supreme  Court  of  Alabama.    May  12,  1908.) 

1.  Exceptions,  Bill  of— Construction. 

A  bill  of  exceptions  is  construed  most 
strongly  against  the  party  excepting,  and  where 
it  wili  admit  of  two  constructions,  one  of  which 
will  reverse  and  the  other  support  the  judg- 
ment, the  latter  construction  will  be  adopted. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  21,  Exceptions,  Bill  of,  8  33.] 

2.  Sake  —  Appeal  and  Error  —  Review  — 
Questions  of  Fact— Findings  of  Coubt. 

A  judgment  in  an  action  of  detinue  tried 
by  the  court  without  the  intervention  of  a 
jury  will  not  be  disturbed,  where  it  has  sup- 
port in  the  evidence. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Detinue  by  the  Jebeles  &  Collas  Confec- 
tionery Company  against  Joe  Kabase  for  a 
soda  fountain  and  fixtures.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

The  evidence  tended  to  show  the  purchase 
by  appellant  from  appellee  of  a  soda  foun- 
tain and  fixtures,  a  payment  of  $50  thereon, 


and  the  execution  of  notes  for  $65,  payable 
In  Installments,  and  retaining  title  In  the  sel- 
ler until  paid  for ;  that  the  fountain  was  In 
good  order  for  a  secondhand  fountain,  and 
that  its  rental  value  was  about  $20  per 
month ;  and  that  demand  had  been  made  on 
appellant  before  suit  was  brought  for  its 
return.  The  defendant  pleaded,  and  his 
evidence  tended  to  support  the  plea,  that 
when  he  purchased  the  soda  fountain  Oolias 
represented  that  it  was  In  good  order  and 
ready  for  use,  and  that  they  would  set  it  up 
and  start  it  to  running  for  him;  that  they 
did  set  It  up  and  start  it  to  running,  but 
that  it  was  no  good,  leaking  in  many  of  its 
valves  and  in  its  syrup  cup,  and  could  not 
be  used;  that  the  day  after  It  was  set  up 
appellant  Informed  appellees  that  it  was  of 
no  use  to  him  In  Its  condition,  and  asked 
that  the  fount  and  fixtures  be  taken  back 
and  his  money  returned  to  him,  and  he  still 
tendered  the  fount  and  fixtures,  conditioned 
on  the  return  of  payments  he  had  made; 
and,  further,  that  he  was  not  acquainted 
with  the  soda  water  business,  knew  nothing 
of  soda  founts,  nor  how  to  use  them,  and  re- 
lied solely  on  the  representations  of  Collas 
as  to  the  condition,  etc.,  of  the  fount 

Charles  J.Dougherty  and  Francis  M.  Lowe, 
for  appellant  McCrossln  &  Garrett,  for  ap- 
pellee. 

Do  vVDELL,  J.  This  cause  was  tried  by 
the  court  below  without  the  Intervention  of 
a  jury,  and  judgment  was  rendered  in  favor 
of  the  plaintiff,  from  which  the  defendant 
appeals.  The  bill  of  exceptions  recites  at 
Its  conclusion  as  follows:  "The  above  con- 
tains all  of  the  testimony  offered  upon  above 
trial.  And  the  court  upon  consideration  of 
all  the  evidence  gave  judgment  for  the  plain- 
tiff for  the  possession  of  the  articles  sued 
for,  and  taxed  the  defendant  with  the  costs. 
To  this'  action  the  defendant  then  and  there 
objected,  and  the  court  overruled  his  objec- 
tion, and  the  exception  was  duly  and  legal- 
ly noted." 

It  may  be  questioned  whether  this  is  a 
sufficient  reservation  of  an  exception  to  the 
judgment  rendered.  A  bill  of  exceptions  is 
construed  most  strongly  against  the  party 
excepting,  and  If  it  will  admit  of  two  con- 
structions, one  of  which  will  reverse  and  the 
other  support  the  judgment,  the  latter  con- 
struction will  be  adopted.  McGehee  v.  State, 
52  Ala.  224.  But  we  need  not  decide  the 
question.  The  evidence  fully  supports  the 
judgment  of  the  trial  court,  and,  as  the  judge 
had  the  witness  before  him,  we  decline  to  dis- 
turb the  judgment 

Affirmed 

TYSON,  C.  J.,  and  SIMPSON  and  Mc- 
CLELLAN,  JJ.,  concur. 
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TILLERT  et  al.  t.  TILLERY. 
(Supreme  Conrt  of  Alabama.    April  23,  1908.) 

1.  Equity— Administration  of  Estate— Re- 
moval fbom  Probate  to  Ohanceby  Coubt. 

Where  a  bill  to  remove  administration  of 
an  estate  from  the  probate  to  the  chancery  court 
alleged  that  oratnx  was  the  sole  heir  of  the 
decedent,  being  his  daughter  and  only  child, 
it  sufficiently  alleged  that  complainant  was  the 
decedent's  legitimate  child. 

2.  Words  and  Phrases— "Child." 

The  word  "child,"  in  the  absence  of  any 
facts  or  circumstances  indicating  the  contrary, 
means  legitimate  offspring  (citing  2  Words  & 
Phrases,  pp.  1123,  1124). 

3.  Partnership  —  Dissolution  —  Death  or 
Partner— Rights  of  Surviving  Partner. 

On  the  death  of  a  partner  the  firm  assets 
vest  in  the  surviving  partner  for  the  purpose  of 
winding  up  the  business,  subject  to  the  right 
of  the  legal  representative  of  the  deceased  part- 
ner to  call  on  the  surviving  partner  for  a  settle- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  8  514.] 

4.  Courts  —  Executors  and  Administrators 
—Administration — Bill — Parties. 

A  surviving  partner  is  not  a  proper  party 
to  a  bill  to  remove  the  administration  of  the 
deceased  partner's  estate  from  the  probate  to  the 
chancery  court,  as  such  surviving  partner  has 
no  interest  in  the  administration  of  the  estate 
of  the  deceased  partner,  nor  has  the  administra- 
tion of  such  estate  any  connection  with  the  set- 
tlement of  the  partnership  affairs,  except  the 
right  of  the  administrator  to  call  on  the  sur- 
viving partner  for  a  settlement. 

5.  Executors  and  Administrators  —  Rights 
of  Administrator. 

The  personal  representative  of  decedent's 
estate  in  general  is  alone  authorized  to  demand, 
receive,  collect,  disburse,  and  distribute  the  per- 
sonal assets  of  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  359.] 

6.  Descent  and  Distribution  —  Rights  of 
Heir. 

An  heir  has  no  capacity  to  sue  to  enforce 
any  claim  owned  by  the  estate  or  to  bring  its 
debtors  to  a  settlement,  without  showing  either 
that  the  administrator  refuses  to  do  so,  or  is  in 
collusion  with  the  debtor,  or  occupies  a  position 
antagonistic  to  his  duties  as  administrator. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  §  360.] 

Appeal  from  Chancery  Court,  Lee  County; 
W.  W.  Whiteside,  Chancellor. 

Action  by  Effie  B.  Tlllery  against  Thomas 
J.  Tlllery,  as  administrator  of  the  estate  of 
John  C.  Tlllery,  deceased,  and  another.  From 
a  decree  overruling  a  demurrer  to  the  bill, 
defendants  appeal.  Affirmed  In  part,  and  re- 
versed and  rendered  in  part. 

Samford  &  Duke,  for  appellants.  R.  B. 
Barnes,  for  appellee. 

SIMPSON,  J.  The  bill  in  this  case  was  fil- 
ed by  the  appellee,  as  the  sole  heir  of  John 
C.  Tlllery,  against  the  appellants,  Thomas  J. 
Tlllery,  as  administrator  of  said  John  C. 
Tlllery,  and  J.  F.  Ford,  who  is  the  surviving 
partner  of  a  firm  composed  of  said  decedent 
and  said  Ford.  The  bill  seeks  to  remove  the 
estate  of  said  John  C.  Tlllery  from  the  probate 
into  the  chancery  court,  and  also  to  require 


said  Ford,  as  surviving  partner,  to  make  a 
complete  return  and  settlement  of  said  part- 
nership affairs.  Separate  demurrers  to  the 
bill  were  filed  by  each  of  said  defendants, 
which  were  overruled  by  the  chancellor,  and 
separate  assignments  of  error  are  here  made. 

The  ground  of  demurrer  Insisted  on  by  both 
appellants,  that  the  bill  falls  to.  show  that 
complainant  is  the  legitimate  child  of  the 
decedent,  is  without  merit  The  bUl  alleges 
that  "oratrlx  Is  the  sole  heir  of  the  said  John 
C.  Tlllery.  being  the  daughter  and  only  child 
of  said  John  Tlllery,  deceased."  In  addition 
to  the  fact  that  this  is  a  distinct  allegation 
of  heirship,  the  second  clause  being  merely 
explanatory  of  the  degree  of  relationship,  the 
word  "child,"  in  the  absence  of  any  facts  or 
circumstances  Indicating  a  different  interpre- 
tation, carries  with  It  the  meaning  of  legiti- 
mate offspring.  Black's  Law  Diet  p.  200 :  7 
Cyc.  124,  125;  2  Words  &  Phrases,  pp.  1123. 
1124;  Hill  v.  Cook,  6  L.  R.  Eng.  &  I.  App. 
265;  Cromer  v.  Plnckney,  3  Barb.  Ch.  (X. 
Y.)  466;  Gardner  v.  Heyer  et  al.,  2  Paige 
(N.  T.)  11 ;  Overseers  of  Poor  v.  Overseers  of 
Toor,  176  Pa.  116,  34  Atl.  351 ;  Crook,  Judgp. 
etc.,  v.  Webb,  125  Ala.  457,  463,  464.  2S 
South.  384. 

It  Is  next  insisted  by  the  appellant  Fonl 
that  he  is  improperly  joined  as  a  party  de- 
fendant. The  partnership  assets,  in  this 
case,  consisted  entirely  of  personal  property, 
and  upon  the  death  of  one  partner  said  as- 
sets vested  in  the  surviving  partner  for  the 
purpose  of  winding  up  the  business,  subject 
to  the  right  of  the  legal  representative  of  his 
deceased  partner  to  call  him  to  a  settlement. 
Said  surviving  partner  had  no  Interest  what- 
ever in  the  administration  of  the  estate  of  his 
deceased  partner,  and  the  administration  of 
said  estate  had  no  connection  with  the  set- 
tlement of  the  affairs  of  said  partnership, 
except  that  the  personal  representative  had 
the  same  right  to  call  said  surviving  partner 
to  a  settlement  as  he  had  against  any  other 
creditor  of  the  estate.  It  cannot  be  said 
that  the  separate  interests  of  the  two  defend- 
ants "are  all  connected  with  and  come  out 
of  the  single  object  of  the  suit — not  dividing 
the  remedy  Into  two  suits."  Adams  v.  Wil- 
son, 187  Ala.  632,  635,  84  South.  831.  The 
general  rule  Is  that  "the  personal  representa- 
tive is  alone  authorized  to  demand,  receive, 
collect  together,  and  disburse  and  distribute 
the  personal  assets  and  effects  of  an  estate." 
Sullivan  v.  Lawler,  72  Ala.  72,  73.  The  ad- 
ministrator having  the  legal  title  to  the  person- 
al assets  of  the  estate,  holding  them  in  trust 
for  purposes  of  administration,  and  being 
charged  with  the  duty  of  collecting  the  debts 
due  the  estate,  the  heir  could  not  institute  any 
proceeding  for  the  enforcement  of  any  claim 
which  the  estate  held  against  others  or  bring- 
ing Its  debtors  to  a  settlement  without  show- 
ing either  that  the  administrator  refused  to 
do  so,  or  was  In  collusion  with  such  debtor, 
or  occupied  a  position  antagonistic  to  his  du 
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ties  as  administrator.  Blackburn  et  al.  v. 
Fitzgerald,  Adm'r,  et  a  I.,  130  Ala.  684,  30 
South.  608;  Bailey  v.  Selden,  112  Ala.  504, 
005,  20  South.  854;  Vincent  v.  Martin,  79  Ala. 
640,  543;  Baker,  Adm'r,  v.  Mitchell  et  al.,  109 
Ala.  491,  494,  20  South.  40.  Consequently, 
the  court  erred  In  overruling  the  demurrer 
of  said  Ford. 

The  decree  of  the  court,  In  so  far  as  it  over- 
ruled the  demurrer  of  the  appellant  Thomas 
J.  Tillery,  as  administrator,  is  affirmed ;  and 
In  so  far  as  it  overruled  the  demurrer  of  the 
appellant  J.  F.  Ford  the  decree  of  the  chan- 
cery court  is  reversed,  and  a  decree  will  be 
here  rendered  sustaining  said  demurrer. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered. 

TYSON,  C  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 


NASHVILLE,  C.  A  ST.  L.  RY.  v.  GARTH. 
(Supreme  Court  of  Alabama.    May  14.  1908.) 

1.  Limitation  of  Actions  —  Amendment  of 
Pleadings — New  Cause  of  Action— Form 
of  Action— Trespass  ob  Case. 

In  an  action  for  injuries  to  horses  by  de- 
fendant railroad  company,  where  the  original 
complaint  alleged  that  defendant  willfully  and 
negligently  ran  its  locomotive  over  the  horses, 
and  counts  added  by  amendment  alleged  that  the 
injuries  were  caused  by  the  horses  running  into 
a  trestle  by  being  frightened  by  the  locomotive, 
the  amendment  was  proper,  and  did  not  set  up  a 
new  cause  of  action,  open  to  the  defense  of  the 
statute  of  limitations,  as  both  the  original  and 
amended  counts  stated  an  action  on  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation .  of  Actions,  §8  543-547.] 

2.  Railroads — Injuries  to  Stock— Evidence 
of  Value— Admissibility. 

In  an  action  for  injuries  to  colts  by  defend- 
ant's train,  testimony  as  to  the  cost  of  entering 
the  colts  for  the  "futurity  stakes"  and  as  to 
the  amount  of  the  stakes  therein  was  erroneous- 
ly admitted,  and  was  prejudicial  to  defendant, 
although  it  may  be  that  on  the  question  of  the 
value  of  the  colts  the  fact  that  they  had  been 
entered  for  the  "futurity  stakes"  may  have  been 
proper. 

3.  Appeal  and  Error— Review— Parties  En- 
titled to  Allege  Error— Error  by  Com- 
plaining Party. 

Where  the  bill  of  exceptions  states  that 
defendant  objected  to  the  admission  of  certain 
evidence,  and  his  objection  was  sustained,  he 
may  not  object  on  appeal  to  such  ruling. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3600.] 

4.  Evidence— Admissions— Value  of  Stock 
—Tax  Record. 

In  an  action  for  injuries  to  colts  by  defend- 
ant's train,  the  tax  record  for  a  certain  year 
was  properly  excluded  on  the  question  of  value 
of  the  colts,  where  it  did  not  appear  that  the 
assessment  for  that  year  was  given  by  plaintiff, 
or  that  it  included  the  colts  in  question. 

5.  Railroads— Injuries  to  Stock— Damages 
—Measure— Actual  Damages. 

In  an  action  for  injuries  to  colts  by  defend- 
ant's train,  where  there  was  no  evidence  show- 
ing intentional  or  wanton  injury,  plaintiffs 
measure  of  damages  was  the  actual  damages 
sustained,  and  a  charge  to  that  effect  should 
have  been  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4L  Railroads,  S  1021.] 


6.  Same— Instructions— Argumentative  In- 
structions. 

In  an  action  for  injuries  to  colts  by  defend- 
ant's train,  a  requested  charge  that  the  ques- 
tion for  the  jury  to  decide  was  not  alone  wheth- 
er the  stock  was  killed  and  injured  by  defend- 
ant, but,  before  the  jury  could  find  for  plaintiff 
they  must  be  reasonably  satisfied  from  the  evi- 
dence that  the  killing  and  injury  was  caused  by 
defendant's  negligence,  and  the  burden  of  prov- 
ing such  negligence  was  on  plaintiff,  and  was 
not  to  be  presumed  from  the  fact  of  the  injury, 
was  argumentative  and  misleading,  and  was 
properly  refused. 
Dowdell,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;  D.  W.  Speake,  Judge. 

Action  by  W.  F.  Garth  against  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway. 
From  a  judgment  for  plaintiff,  defendant 
appeals.   Reversed  and  remanded. 

The  pleadings  and  the  facts  are  sufficient- 
ly stated  in  the  opinion  of  the  court.  The 
following  charges  were  refused  to  defendant: 
"(2)  Even  If  the  jury  should  find  from  the 
evidence  In  this  case  that  the  plaintiff  is  en- 
titled to  recover,  he  can  recover  only  the 
damages  he  actually  sustained  by  the  alleged 
injury."  "(6)  I  charge  you,  gentlemen,  that 
there  Is  no  evidence  of  any  intentional  or 
wanton  negligence  on  the  part  of  defendant  • 
or  Its  employes."  "(13)  The  question  for 
the  jury  to  decide  in  this  case  is  not  alone 
whether  or  not  the  plaintiff's  stock  was  kill- 
ed and  Injured  by  the  defendant  company, 
but  before  you  can  find  for  the  plaintiff  you 
mast  be  reasonably  satisfied  from  the  evi- 
dence that  the  killing  and  injury  was  caused 
by  the  negligence  of  defendant,  and  the  bur- 
den of  proving  such  negligence  rests  in  this 
case  on  the  plaintiff,  and  negligence  is  not 
presumed  against  defendant  from  mere  proof 
of  the  killing  and  Injury."  There  was  Judg- 
ment for  plaintiff  in  the  sum  of  $5,146. 

O.  R.  Hundley,  for  appellant    Walker  & 
Spraggins,  for  appellee. 

DOWDELL,  J.  The  complaint  as  orig- 
inally filed  contained  three  counts.  It  was 
subsequently  amended  by  adding  four  other 
counts,  numbered  4,  5,  6,  and  7.  In  each  of 
the  three  counts  of  the  original  complaint. 
In  stating  the  cause  of  action,  it  is  alleged 
that  the  injury  complained  of  was  inflicted 
by  the  application  of  direct  force — In  oth- 
er words,  it  Is  alleged  that  the  defendant 
ran  its  locomotive  and  train  of  cars  over 
or  against  the  colts  which  were  injured.  In 
each  of  the  counts  (4,  5,  6,  and  7)  added  by 
way  of  amendment  It  is  alleged  that  the  in- 
juries to  the  colts  were  caused  by  their  run- 
ning Into  a  trestle  from  being  frightened  by 
the  defendant's  locomotive  and  cars.  On  the 
facts  stated  In  the  original  complaint  the 
form  of  action  might  be  trespass  or  case,  ac- 
cording as  to  how  the  alleged  wrong  is  aver- 
red to  have  been  committed,  whether  inten- 
tionally or  as  the  result  of  negligence.  In- 
deed, the  second  count  of  the  original  corn- 
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plaint  avers  that  the  defendant  "negligent- 
ly, willfully,  and  wantonly"  propelled  its 
engine  and  cars  against  the  colts;  while  on 
the  facts  stated  in  the  amendment  case,  and 
case  only,  would  lie.  It  is  quite  clear  that 
no  recovery  could  be  had  under  counts  of  the 
original  complaint  on  evidence  which  on- 
ly supported  the  allegations  of  the  counts 
subsequently  added  as  amendments  as  to  the 
manner  of  the  injury,  and  vice  versa.  By 
the  amendment  a  new  and  different  claim  or 
cause  of  action  was  introduced,  and  was 
open  to  the  defense  of  the  statute  of  limita- 
tions. Nelson  v.  First  National  Bank,  139 
Ala.  578,  36  South.  707,  101  Am.  St  Rep.  52 ; 
Freeman  v.  Railroad  (Ala.)  45  South.  898; 
Smith's  Case,  81  Ala.  229,  1  South.  723. 

The  court  erred  in  admitting  in  evidence, 
over  the  defendant's  objection,  testimony  as 
to  what  was  the  cost  of  entering  the  colts 
for  the  "futurity  stakes,"  and  as  to  what 
was  the  amount  of  the  "futurity  stakes." 
This  evidence,  under  the  issues,  was  clearly 
illegal,  and  calculated  to  prejudice  the  jury 
unfavorably  to  the  defendant  It  may  be 
that  on  the  question  of  value  of  the  colts  it 
was  proper  to  show  that  the  colts  had  been 
entered  for  "futurity,"  but  not  the  cost  of 
•  such  entry,  or  the  value  of  the  "futurity 
stakes."  . 

The  bill  of  exceptions  states  that  the  de- 
fendant objected  to  the  tax  record  of  1903, 
and  the  objection  was  sustained.  The  rul- 
ing was  in  defendant's  favor  from  this  state- 
ment, and,  if  so,  would  furnish  no  ground 
for  exception  by  the  defendant.  It  may  be 
this  Is  a  clerical  error;  but,  however  it  may 
be,  there  was  no  error  in  the  ruling.  It  does 
not  appear  that  the  assessment  for  taxes  for 
that  year  was  given  by  the  plaintiff,  or*  that 
it  included  the  colts  in  question. 

There  was  an  entire  absence  of  evidence 
showing  intentional  or  wanton  Injury  to  the 
colts,  and  hence  the  measure  of  recoverable 
damages  was  the  actual  damages  sustained 
by  the  injury  to  the  colts. 

Written  charge  No.  2,  requested  by  the 
defendant,  should  have  been  given.  Charge 
6,  also,  should  have  been  given.  Charge  13, 
requested  by  the  defendant,  was  argumenta- 
tive and  of  misleading  tendency,  and  for 
this  reason,  if  for  no  other,  was  properly  re- 
fused. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded.  All  of 
the  Justices  concur  in  the  judgment  of  re- 
versal, and  in  what  is  said  in  the  foregoing 
opinion,  except  as  to  the  question  of  amend- 
ment and  the  statute  of  limitations;  the 
other  Justices  holding  that  the  amendment 
was  allowable,  and  not  open  to  the  defense 
of  the  statute  of  limitations,  for  the  reason 
that  the  original  and  amended  counts  were 
all  in  case,  and  citing  Southern  Railway  Co. 
v.  Bush,  122  Ala.  470,  26  South.  168. 

Reversed  and  remanded.  All  the  Justices 
concurring. 


BRAZEEL  v.  COMMISSIONERS*  COURT 
OF  BLOUNT  COUNTY. 
(Supreme  Court  of  Alabama.    Dec.  19,  1907.) 

1.  Animals— Stock  Law— Petition  fob  Elec- 
tion—Qualification or  Signers. 

Gen.  Acts  1903,  p.  432,  5  2,  in  prescribing 
the.  qualification  of  signers  to  a  petition  for 
an  election  under  the  stock  law,  does  not  require 
that  the  petitioners  be  resident  freeholders  of 
the  precinct  Section  5  provides  that  none  but 
qualified  electors  can  vote,  under  which  only 
residents  of  the  precinct  may  vote.  Held,  that 
those  owning  land  in  good  faith  within  the  pre- 
cinct, though  not  residents  thereof,  are  qualified 
to  petition  for  such  election. 

2.  Same— Obd'eb  fob  Election— Suffictjenct. 

Gen.  Acts  1903,  p.  432,  §  3,  providing  that 
at  an  election  under  the  stock  law  those  in  fa- 
vor pf  and  those  opposed  shall  be  represented 
on  the  board  of  managers,  is  merely  directory, 
and  the  failure  of  an  order  for  such  election  to 
recite  that  fact  is  not  the  omission  of  a  juris- 
dictional averment,  where  there  was  nothing  to 
show  that  any  one  opposed  the  petition  up  to 
the  appointment  of  the  managers. 

Appeal  from  Circuit  Court,  Blount  Coun- 
ty ;  John  W.  Inzer,  Judge. 

Petition  for  certiorari  by  D.  H.  Brazeel  to 
review  the  action  of  the  commissioners'  court 
of  Blount  county  in  ordering  an  election  un- 
der the  stock  law.  From  the  judgment  ren- 
dered, petitioner  appeals.  Affirmed. 

Bllbro  &  Steele,  for  appellant  Ward  & 
Weaver,  for  appellee. 

The  opinion  In  this  case  handed  down 
on  December  19,  1907,  and  published  in  45 
South.  206,  was  subsequently  withdrawn  by 
the  court,  and  the  following  opinion  filed  In 
its  stead : 

ANDERSON,  J.  Gen.  Acts  1903,  p.  432, 5  2, 
in  prescribing  the  qualification  of  signers  to 
a  petition  for  an  election  under  said  act 
does  not  require  that  the  petitioners  be  resi- 
dent freeholders  of  the  precinct  They  must 
be  bona  fide  freeholders  owning  a  freehold 
estate  situated  In  the  precinct,  but  need 
not  reside  therein;  and  the  petition  and  or- 
der comply  with  the  statute  as  to  jurisdic- 
tional questions.  It  Is  true  that  under  sec- 
tion 5,  none  but  qualified  electors  can  vote, 
and,  if  not  residents  of  the  precinct  they 
would  not  be  qualified  and  could  not  vote  at 
the  election,  though  owning  land  In  the  pre- 
cinct The  purpose  of  the  law  seems  to  be  to 
give  bona  fide  freeholders,  ex  vl  termini, 
those  owning  land,  in  good  faith,  situated 
within  the  precinct,  whether  residents  there- 
of or  not  the  right  to  apply  for  relief  there- 
under, but  to  make  the  relief  sought  depend- 
ent upon  the  will  of  a  majority  of  the  elect- 
ors voting  at  said  election. 

It  Is  insisted  that  the  .  order  is  void  for 
failing  to  show  that  those  in  favor  of  and 
those  opposed  were  represented  on  the  board 
of  managers,  as  provided  by  section  3  of  the 
act.  This  is  merely  directory,  and  the  fail- 
ure of  the  order  to  recite  this  fact  was  not 
the  omission  of  a  jurisdictional  averment. 
The  law  contemplates  a  fair  election,  and 
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suggests  the  propriety  of  allowing  both  sides 
to  be  represented;  but  conditions  might  be 
such  that  none  opposed  the  relief  sought,  or, 
If  they  did,  they  were  not  known  when  the 
managers  were  selected.  It  would  be  an 
anomaly  to  hold  that  the  property  owners 
con  Id  not  get  relief  because  there  was  no  one 
opposed,  and,  therefore,  no  legal  election 
could  be  held.  Moreover,  there  is  nothing 
in  the  record  to  indicate  that  any  one  op- 
posed the  petition  before  and  up  to  the  ap- 
pointment of  the  managers.  True,  there 
were  votes  against;  but  the  record  discloses 
the  development  of  no  opposition  up  to  the 
time  the  managers  were  selected. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

TYSON,  C.  J.,  and  HARALSON,  SIMP- 
SON, DENSON,  and  McCLELLAN,  JJ.,  con- 
cur  in  the  result.  TYSON,  C.  J.,  and  Mc- 
CLELLAN, J.,  concur  in  the  construction 
given  the  statute  in  the  opinion,  but  do  not 
think  that  the  common-law  certiorari  is  ap- 
propriate to  review  the  action  of  the  com- 
missioners' court,  upon  the  theory  that  their 
acts  were  ministerial,  and  not  judicial. 


COMMISSIONERS'  COURT  OF  DE  KALB 

COUNTY  v.  WILBORN. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  Appkal  and  Ebbob  —  Insufficiency  of 
Bond— Motion  to  Dismiss. 

Where  appellant  files  a  proper  appeal  bond, 
this  answers  a  motion  made  to  dismiss  the 
appeal  for  want  of  sufficient  bond. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  2082-2086.] 

2.  Cebtiobabi  —  Parties  —  Coubt  of  County 
Commissioners. 

An  appeal  from  the  judgment  on  a  petition 
for  certiorari  to  review  the  action  of  the  com- 
missioners' court  of  a  county  reversing  such  ac- 
tion is  properly  prosecuted  by  and  in  the  name 
of  such  court. 

8.  Animals  —  Stock  Law  —  Election— Peti- 
tion. 

A  petition  for  an  election  under  the  stock 
law  recited  that  "the  undersigned,  being  a  ma- 
jority of  the  bona  fide  freeholders  in  beat  0, 
De  Kalb  county,  Ala.,  who  own  a  freehold  es- 
tate in  said  beat  and  being  citizens  of  said  beat, 
petition  you  to  grant  an  order  for  an  election 
to  ascertain  whether  or  not  a  majority  of  the 
qualified  electors  of  said  precinct  desire  or 
favor  a  law  prohibiting  the  running  at  large 
of  said  precinct."  Another  similar  petition  was 
signed  by  the  "citizens  of  Ft  Payne,  Ala.,  and 
bona  fide  freeholders  in  precinct  9  of  De  Kalb 
county."  Held,  that  the  petition  was  sufficient 
to  authorize  an  election  in  precinct  No.  9,  and 
it  is  immaterial  whether  Ft.  Payne,  an  incor- 
porated town,  is  situated  in  said  precinct,  since 
such  election  only  affects  that  part  of  the  terri- 
tory outside  such  town  or  city. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; W.  W.  Haralson,  Judge. 

Petition  by  S.  S.  Wilborn  against  the  court 
of  county  commissioners  of  De  Kalb  county 
for  certiorari  to  review  the  action  of  said 
court  In  establishing  a  stock  law  district. 
From  a  judgment  declaring  the  establish- 


ment of  said  stock-law  district  null  and  void, 
the  court  of  county  commissioners  appeal. 
Reversed  and  rendered. 

The  petitioner  described  himself  as  a  resi- 
dent citizen  and  freeholder  of  beat  9,  in  De 
Kalb  county,  owning  a  freehold  estate  In 
said  beat  and  owning  stock  in  said  beat, 
and  prays  that  the  acts  and  doings  of  the 
commissioners'  court  In  reference  to  the  es- 
tablishment of  a  stock-law  district  in  beat 
9,  De  Kalb  county,  be  sent  up  to  the  circuit 
court  for  review,  alleging  that  the  city  of 
Ft  Payne  Is  the  incorporated  city  or  town 
constituting  a  part  of  said  beat  9  In  De  Kalb 
county,  Ala.,  and  that  the  petition  and  order 
was  fatally  defective  and  insufficient  to  In- 
voke the  jurisdiction  of  the  court  of  county 
commissioners,  etc.  In  response  to  the  writ 
which  was  issued,  the  following  return  is 
made:  That  on  the  2d  day  of  January,  1907, 
the  following  petition  was  duly  filed  in  the 
probate  court:  "To  the  Honorable  Commis- 
sioners' Court  of  De  Kalb  County,  Ala.:  We, 
the  undersigned,  being  a  majority  of  the 
bona  fide  freeholders  In  beat  9,  De  Kalb  coun- 
ty, Ala.,  who  own  a  freehold  estate  In  said 
beat  and  being  citizens  of  said  beat  petition 
you  to  grant  an  order  for  an  election  to  as- 
certain whether  or  not  a  majority  of  the 
qualified  electors  of  said  precinct  desire  or 
favor  a  law  prohibiting  the  running  at  large 
of  said  precinct  9,  De  Kalb  county,  Ala." 
Signed  by  a  number  of  persons.  And  the  fol- 
lowing petition  was  also  filed,  to  wit:  "We, 
the  undersigned,  citizens  of  Ft  Payne,  Ala., 
and  bona  fide  freeholders  in  precinct  9  of  De 
Kalb  county,  Ala.,  owning  a  freehold  estate 
in  such  precinct  and  desiring  an  election  In 
said  precinct  to  ascertain  whether  or  not  a 
majority  of  the  qualified  electors  of  said  pre- 
cinct desire  or  favor  a  law  prohibiting  the 
running  at  large  of  stock  in  said  precinct, 
hereby  petition  your  honorable  body  to  call 
an  election  to  be  held  In  said  precinct  to  de- 
termine whether  or  not  a  majority  of  the 
qualified  electors  of  said  precinct  desire  or 
favor  a  law  prohibiting  the  running  at  large 
of  such  stock  In  said  precinct."  Signed  by 
a  number  of  citizens.  Thereupon  the  com- 
missioners' court  entered  the  proper  order 
calling  an  election  on  the  11th  day  of  Febru- 
ary, 1907,  on  a  joinder  of  both  petitions,  and 
all  the  proceedings  thereafter  were  properly 
certified  In  response  to  the  certiorari.  The 
court  overruled  a  motion  to  quash  the  writ, 
and  entered  an  order  annulling  the  acts  and 
doings  of  the  commissioners'  court 

Howard  4  Hunt,  for  appellant  Goodhue 
&  Blackwood,  for  appellee. 

DOWDELL,  J.  Since  the  taking  of  the 
appeal  In  this  case  a  proper  appeal  bond  has 
been  executed.  This  answers  the  motion 
made  to  dismiss  the  appeal  for  want  of  suf- 
ficient bond.  The  appeal  Is  properly  pros- 
ecuted by  and  In  the  name  of  the  court  of 
county  commissioners.  Commissioners' Court 
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of  Talladega  v.  Thompson,  15  Ala.  137;  Com- 
missioners' Court  of  Lowndes  Co.  v.  Bowie, 
34  Ala.  463;  Stanflll  v.  Court  of  County 
Revenue  of  Dallas  Co.,  80  Ala.  287;  Commis- 
sioners' Court  of  Blount  Co.  v.  Johnson,  145 
Ala.  554,  39  South.  910;  Caudle  v.  Commis- 
sioners' Court  of  Talladega,  144  Ala.  502, 
39  South.  307. 

The  purpose  of  the  certiorari  is  to  review 
the  proceedings  had  in  the  commissioners' 
court  as  they  appear  of  record  in  that  court, 
and  to  that  end  the  writ  of  certiorari  directs 
that  the  proceedings  had  in  that  court  be 
certified  to  the  circuit  court,  to  which  latter 
court  the  writ  Is  made  returnable.  It  Is  on 
the  face  of  the  return  so  certified  to  the  cir- 
cuit court  in  response  to  the  writ  that  the 
cause  is  heard  and  determined.  On  the  face 
of  the  proceedings  had  in  the  commissioners' 
court  as  shown  by  the  return,  under  the  au- 
thority of  Brazeel  v.  Commissioners'  Court 
of  Blount  Co.,  46  South.  584,  the  petition  for 
the  holding  of  a  stock-law  election  In  the  case 
before  us  contained  the  essential  jurisdic- 
tional averments  under  the  statute. 

The  petition  was  for  the  holding  of  an 
election  in  precinct  No.  9  of  De  Kalb  county, 
and  whether  Ft.  Payne,  an  Incorporated 
town,  is  situated  in  said  precinct  can  be  of 
no  consequence,  since  the  act  In  question  pro- 
vides that  the  act  shall  not  apply  to  incor- 
porated towns  and  cities,  and,  of  conse- 
quence, the  holding  of  such  election  and  its 
results  cannot  affect  the  incorporated  town 
or  city,  and  only  affects  that  part  of  the 
territory  of  the  precinct  without  such  town 
or  city. 

It  appearing  on  the  face  of  the  return  to 
the  writ  that  the  court  of  county  commission- 
ers possessed  jurisdiction,  and  its  orders 
subsequent  to  jurisdiction  acquired  being  in 
all  respects  regular,  the  writ  of  certiorari 
should  have  been  quashed.  It  follows  that 
the  judgment  of  the  circuit  court,  sustain- 
ing the  writ  and  quashing  the  proceedings 
of  the  commissioners'  court,  must  be  revers- 
ed, and  one  will  be  here  rendered  quashing 
the  writ 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


SELF  et  al.  v.  COMMISSIONERS'  COURT 
OF  BLOUNT  COUNTY. 

(Supreme  Court  of  Alabama,    May  14,  1908.) 

Appeal  from  Circuit  Court,  Blount  Coun- 
ty;  John  W.  Inzer,  Judge. 

Petition  by  J.  W.  Self  and  others  for  cer- 
tiorari to  review  the  action  of  the  commis- 
sioners' court  of  Blount  county.  From  the 
judgment  rendered,  petitioners  appeal.  Af- 
firmed. 

Bilbro  &  Steele,  for  appellants.  Ward  & 
Weaver,  for  appellee. 


DO  WD  ELL,  J.  This  case  is  affirmed  on 
the  authority  of  the  case  of  D.  H.  Brazeel  v. 
Commissioners'  Court  of  Blount  County  (de- 
cided at  the  present  term)  46  South.  584. 

Affirmed. 

HARALSON,  SIMPSON,  ANDERSON,  and 
DENSON,  JJ.,  concur. 


TILLMAN,  Justice  of  the  Peace,  v.  STATE  ex 
rei.  CROSS. 

(Supreme  Court  of  Alabama.    May  21,  1908.) 

Mandamus  —  Existence  and  Adequacy  or 

Oth eb  Remedy. 

Mandamus  will  not  lie  to  compel  a  justice 
of  the  peace  to  discharge  a  garnishee  and  re- 
lease money  garnished,  since  there  is  an  ad«»- 
quate  remedy  by  appeal,  by  virtue  of  Civ.  Code 
1890.  §  2185,  or  by  certiorari. 

|Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  8  9.] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Alex.  Cross,  against  S.  J.  Tillman,  as  justice 
of  the  peace.  Judgment  for  relator,  and  re- 
spondent appeals.    Reversed  and  rendered. 

The  Himes  Supply  Company  sued  Alex. 
Cross  before  one  S.  J.  Tillman,  a  justice  of 
the  peace,  and  procured  garnishment  to  issue 
to  the  Woodward  Iron  Company.  The  gar- 
nishee answered,  admitting  an  indebtedness 
of  $12  due  by  them  to  Alex.  Cross  for  work 
and  labor  performed  by  Cross  for  them.  This 
answer  was  not  contested,  and  defendant  mov- 
ed the  justice  of  peace  to  dismiss  the  gar- 
nishment and  discharge  the  garnishee.  Upon 
the  justice  of  the  peace  declining  to  do  this 
and  to  release  the  money,  the  defendant  ap- 
plied to  the  judge  of  the  city  court  of  Bes- 
semer for  a  mandamus  to  compel  the  said 
justice  of  the  peace  to  discbarge  the  garnish- 
ee and  release  the  money  from  garnishment 
Upon  the  hearing  a  mandamus  was  issued 
as  prayed,  and  from  this  order  this  appeal 
Is  prosecuted. 

Plnkney  Scott,  for  appellant  G.  F.  Good 
wyn,  for  appellee. 

SIMPSON,  J.  Without  deciding  whether 
or  not  the  petition  in  this  case  was  properly 
filed  In  the  name  of  "State  ex  rel.  Alex 
Cross,"  it  appears  that  the  petitioner  had  an 
adequate  remedy  at  law,  by  appeal  or  cer- 
tiorari, and,  that  being  the  case,  the  peti- 
tioner was  not  entitled  to  the  writ  of  man- 
damus. Civ.  Code  1896,  §  2185;  Ex  parte 
Merritt,  142  Ala.  115,  38  South.  183.  Tbf 
judgment  of  the  court  is  reversed,  and  a 
judgment  will  be  here  rendered  dismissing 
the  petition. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON, JJ.,  concur. 
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ALABAMA  GREAT  SOUTHERN  R  CO.  T. 
VAIL. 

(Snpreme  Court  of  Alabama.    May  14,  1908.) 

L  Tbial  —  Reception  of  Evidence  —  Evi- 
dence Admissible  Undeb  Count  Subse- 
quently TAKEN  FBOM  JUBY. 

Where  testimony  ia  admissible  under  a 

count  of  a  petition,  its  reception  is  not  error, 

even  though  that  count  is  subsequently  taken 

from  the  jury. 

2.  Evidence— Examination  or  Experts— Ex - 

PBBIBWCE—  PabTICUXAB  CONDITIONS. 

In  an  action  for  an  injury  from  a  heavy 
timber  sliding  onto  plaintiffs  foot,  where  a  wit- 
ness was  shown  to  nave  had  experience  in  un- 
loading Buch  timbers  under  ordinary  conditions, 
his  qualification  as  an  expert  was  sufficient  to 
justify  admission  of  his  testimony  as  to  the 
number  of  men  it  would  take  to  handle  the  tim- 
bers when  they  had  ice  on  them,  notwithstand- 
ing there  was  no  evidence  of  experience  in  un- 
loading from  cars  where  there  was  ice  on  the 
timber  and  cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  ff  2343-2444.] 

3.  Same  —  Heabsay  —  Identity  of  Subject- 
Matteb. 

In  an  action  for  injuries  resulting  from 
the  fall  of  a  timber  on  plaintiffs  foot,  evidence 
of  a  witness  as  to  the  character  and  number  of 
men  required  to  handle  a  particular  piece  of 
timber  pointed  out  to  him  was  properly  exclud- 
ed, in  the  absence  of  accompanying  testimony 
of  some  one  having  actual  knowledge  of  the  iden- 
tity of  the  timber. 

4.  Masteb  and  Servant — Injuries  to  Sebv- 
ant — Evidence — Relevancy — Custom  as  to 
Number  of  Men  Employed  in  Wobk. 

In  an  action  by  a  servant  for  injuries  re- 
ceived from  a  timber  falling  on  plaintiffs  foot, 
evidence  as  to  the  number  of  men  defendant 
customarily  used  inside  the  car  in  unloading 
that  class  of  timber  is  relevant  and  admissible. 

5.  Same— Action  fob  Injuries— Other  Prox- 
imate Cause— Effect. 

In  an  action  by  a  servant  for  injuries  al- 
leged to  have  resulted  from  failure  to  provide 
a  sufficient  number  of  hands  to  unload  timber, 
an  instruction  that  if  the  timber  slipped  or  fell 
and  struck  plaintiffs  foot  because  of  ice  on  the 
car  or  timber,  and  that  was  the  proximate  cause 
of  the  injury,  the  verdict  should  be  for  defendant, 
ia  erroneous,  since  the  injury  could  have  been 
the  direct  and  proximate  result  of  the  alleged 
negligence,  even  if  the  icy  condition  was  also  a 
proximate  cause,  and  such  condition  might  have 
been  an  additional  reason  for  care  in  providing 
a  sufficient  number  of  men. 

6.  Same  — Fellow  Sebvant  —  Concubbino 
Negligence  of  Master  and  Fellow  Sebv- 
ant. 

In  an  action  by  a  servant  for  personal  in- 
juries, where  there  was  evidence  tending  to 
show  that  the  negligence  of  G.,  a  fellow  servant, 
was  the  proximate  cause  of  the  injury,  but  the 
negligence  alleged  was  failure  to  provide  a 
sufficient  number  of  men  in  handling  the  timber 
which  caused  the  injury,  a  requested  instruc- 
tion that,  if  the  injury  resulted  proximately 
from  the  negligence  of  G.,  then,  even  if  defend- 
ant was  negligent  in  not  having  enough  men  pres- 
ent to  handle  the  timber,  the  jury  should  find 
for  defendant,  was  improperly  refused. 

Appeal  from  City  Court  of  Birmingham; 
C.  O.  Nesmith,  Judge. 

Action  by  Squire  Thomas  Vail  against  the 
Alabama  Great  Southern  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
Appeals.   Reversed  and  remanded. 


For  the  count  on  which  this  case  was 
tried,  the  demurrers  thereto,  and  the  salient 
facts  reference  is  made  to  the  former  report 
of  the  case.  A.  G.  S.  R.  Co.  v.  Vail,  142  Ala. 
134,  38  South.  124,  110  Am.  St  Rep.  23.  The 
trial  was  had  on  the  first  count,  as  in  the 
former  suit  The  first  objection  to  testimony 
Is  that  the  plaintiff  was  permitted  to  be 
asked  how  the  other  employes  got  about 
their  work,  and  his  answer  there  to  was 
that  "that  fellow  James  Green  was  a  kind 
of  slow  fellow."  Appellant's  objection  was 
overruled  to  question  asked  witness  Mit- 
chell as  follows:  "State  whether  or  not, 
in  your  opinion,  any  more  men  would  be 
required  for  unloading  the  car  of  timber 
of  this  character,  If  the  timbers  had  ice  on 
them  and  the  car  had  ice  on  it,"  and  his 
answer,  "Yes,  sir;  it  would  require  more 
men."  It  had  been  previously  shown  that 
Mose  Mitchell  had  had  experience  In  unload- 
ing heavy  timber  from  railroad  cars  under 
ordinary  conditions;  but  there  was  no  proof 
that  he  had  any  experience  in  unloading 
heavy  timbers  from  cars  where  the  timber 
and  cars  had  Ice  thereon,  and  it  was  shown 
that  his  experience  in  unloading  timber  for 
this  particular  defendant  was  had  prior  to 
the  time  when  Miller  took  charge  of  that 
particular  work.  Objection  was  also  made 
by  appellant  and  overruled,  to  the  question 
propounded  to  Mitchell  as  follows:  "Well,  In 
your  opinion,  how  many  men  would  it  take 
to  handle  these  timbers  when  they  had  ice 
on  them?"  An  objection  of  appellee  was 
sustained  by  the  court  to  the  following  ques- 
tions asked  the  witness  McCallar:  "What 
kind  of  timber  was  It?"  "Was  the  one  that 
showed  it  to  you  one  of  those  working  around 
the  car  there  when  the  accident  happened?" 
"I  will  ask  you  whether  or  not  some  of  the 
hands  at  work  there  pointed  out  the  piece  of 
timber."  "What  was  the  size  of  that  piece 
of  timber?"  The  appellant  also  objected  to 
the  following  question  asked  Mose  Mitchell: 
"How  many  men  did  the  Alabama  Great 
Southern  Railroad  customarily  use  Inside 
the  car  to  unload  the  class  of  timber  that 
we  Inquired  about  a  while  ago?" 

The  following  charges  were  requested  by 
defendant  and  refused:  "(10)  If  the  jury 
believe  from  the  evidence  that  the  timber 
slipped  or  fell  and  struck  the  foot  of  the 
plaintiff  by  reason  of  ice  being  on  the  car  or 
on  the  timber,  and  that  this  was  the  proxi- 
mate cause  of  the  injury,  then  they  must 
find  a  verdict  for  the  railroad  company.  (11) 
If  the  Jury  should  believe  from  the  evidence 
that  the  injury  to  plaintiff  resulted  proxi- 
mately from  the  negligence  of  James  Green, 
then,  even  If  the  defendant  was  negligent 
In  not  having  enough  men  present  to  handle 
the  timber,  they  must  find  a  verdict  for  the 
railroad.  (12)  The  court  charges  the  jury 
that  in  this  case  they  cannot  assess  any  dam- 
ages for  plaintiff  for  any  future  loss  he 
may  sustain  by  reason  of  his  injuries." 
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A.  Q.  &  E.  D.  Smith,  for  appellant  Na- 
than L.  Miller,  for  appellee. 

DO  WD  ELL,  J.  This  Is  the  second  appeal 
In  this  case.  Ala.  Great  Southern  R.  R. 
Co.  v.  Vail,  142  Ala.  134,  38  South.  124,  110 
Am.  St  Rep.  23.  The  case  at  the  last  trial 
went  fo  the  Jury  upon  Issues  made  up  on 
the  first  fourth,  fifth,  ninth,  and  tenth  counts 
of  the  complaint  as  amended;  the  other 
counts  having  been  eliminated  by  rulings  of 
the  court  on  demurrers.  The  questions  pre- 
sented on  the  present  appeal  arise  out  of 
the  rulings  of  the  lower  court  on  the  intro- 
duction of  evidence  and  the  refusal  of  the 
court  to  give  certain  written  charges  request- 
ed by  the  defendant  At  the  conclusion  of 
the  evidence  the  court  gave  the  general 
charge  In  favor  of  the  defendant  as  to  all  of 
the  counts  except  the  first 

The  ruling  of  the  court  on  objections  to 
the  plaintiffs  testimony  as  to  how  the  worn 
was /done,  and  that  James  Green,  a  fellow 
servant  of  the  plaintiff,  "was  a  kind  of  slow 
fellow,"  was  free  from  error.  At  the  time 
this  evidence  was  offered,  the  fourth  count 
of  the  complaint  with  the  issues  presented 
by  this  count  was  before  the  jury.  One  of 
the  issues  presented  was  the  incompetency 
of  the  said  James  Green,  and  this  evidence 
on  that  Issue  was  relevant  and  competent 

The  witness  Mose  Mitchell  was  shown  to  be 
an  expert  as  to  the  matters  Inquired  about  of 
him.  and  the  objections,  therefore,  as  shown 
by  the  record,  were  properly  overruled. 

The  evidence  of  the  defendant's  witness 
D.  M.  McCallar,  to  which  plaintiff's  objec- 
tion was  sustained,  was  properly  excluded. 
His  identification  and  description  of  the  piece 
of  timber,  from  what  some  one  else  told  him 
as  being  the  piece  that  fell  upon  the  plain- 
tiff, was  inadmissible,  without  the  accom- 
panying testimony  of  such  other  person  who 
had  actual  knowledge  of  the  fact,  and  that 
It  was  the  piece  of  timber  pointed  out  to  the 
witness  McCallar. 

Under  the  Issue  presented  by  the  first 
count  evidence  as  to  the  number  of  men 
the  defendant  customarily  used  inside  the 
car  in  unloading  the  class  of  timber  being 
unloaded  when  the  plaintiff  was  injured 
was  relevant  and  admissible. 

This  brings  us  to  the  consideration  of  the 
written  charges  refused  to  the  defendant. 
As  stated  above,  when  the  evidence  was  con- 
cluded, the  court  gave  the  general  charge  In 
favor  of  the  defendant  as  to  all  of  the 
counts  except  the  first.  The  tenth  charge 
requested  by  the  defendant  was  properly  re- 
fused. The  negligence  alleged  In  the  first 
count  was  the  failure  to  provide  a  sufficient 
number  of  hands  to  unload  the  timber  from 
the  car.  The  facts  hypothesized  In  the 
charge  as  to  the  icy  condition  of  the  timber, 
and  of  Its  slipping  and  falling  by  reason 
thereof,  and  proximately  causing  the  injury 
complained  of,  might  all  have  been  true, 
and  still  the  Injury  could  have  been  the  di- 


rect and  proximate  result  of  the  alleged 
negligence.  The  icy  condition  of  the  timber 
might  well  have  been  an  additional  reason 
for  care  on  the  part  of  the  master  in  pro- 
viding a  sufficient  number  of  men  in  unload- 
ing the  car. 

In  the  refusal  of  the  eleventh  charge  we 
think  the  trial  court  committed  error.  If 
the  negligence  of  James  Green  proximately 
caused  the  Injury,  then  the  negligence  charg- 
ed In  the  first  count  If  a -cause  at  all.  was 
a  remote  cause.  It  Is  not  a  case,  as  con- 
tended by  counsel  for  appellee,  of  two  con- 
curring causes  producing  an  Injury.  The 
negligent  act  of  James  Green  was  an  Inde- 
pendent intervening  cause,  wholly  discon- 
nected from  the  negligence  averred  In  the 
count  of  a  failure  to  provide  a  sufficient  num- 
ber of  men.  There  was  evidence  which  tend- 
ed to  show  that  the  negligence  of  James 
Green  was  the  proximate  cause  of  the  in- 
Jury.  For  cases  discussing  the  question  of 
proximate  and  remote  causes  of  injury,  see 
the  following,  which  we  think  are  authori- 
ties for  holding  the  charge  requested  to  be 
a  good  charge:  Western  Ry.  of  Ala.  v.  Mutch. 
97  Ala.  194,  11  South.  894,  21  L.  R.  A.  316, 
38  Am.  St.  Rep.  179;  Stanton  v.  R.  R,  Co., 
91  Ala.  382.  8  South.  798;  L.  &  N.  R.  R.  Co. 
v.  Kelsey,  89  Ala.  287,  7  South.  648;  Thomp- 
son v.  L.  &  N.  R.  R.  Co.,  91  Ala.  500,  8 
South.  406,  11  L.  R.  A.  146;  L.  &  N.  R.  R. 
Co.  v.  Quick,  126  Ala.  553,  28  South.  14. 

There  was  evidence  from  which  the  Jury 
were  authorized  to  find  that  the  injury  to  the 
plaintiff  was  permanent  in  its  effects;  and 
hence  charge  12,  requested  by  the  defendant, 
was  properly  refused. 

For  the  error  pointed  out  the  judgment 
is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


BIRMINGHAM  SOUTHERN  R.  CO.  v.  KEN- 
DRICK. 

(Supreme  Court  of  Alabama.    May  14,  190S.> 

1.  Railroads— Injuries  at  Crossing— Dutt 
as  to  Licensees  to  Give  Warning  Sig- 
nals. 

A  railroad  company  owes  to  licensees 
crossing  its  track  at  a  place  used  as  a  public 
crossing,  though  not  such  in  fact,  only  the  duty 
of  using  due  care  and  reasonable  diligence  to 
avoid  injuring  them  after  becoming  conscious  of 
their  peril,  and  is  not  bound  to  give  the  stat- 
utory warning  of  the  approach  of  trains. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  955,  957.] 

2.  Same  —  Negligence  —  Pleading— Suffi- 
ciency. 

Plaintiff,  a  mill  employe",  alleged  that  one  of 
defendant  railroad's  trains  was  left  standing:  in 
the  yards  of  the  mill  company  to  be  loaded ;  that 
it  was  not  defendant's  custom  to  move  cars  so 
left  in  the  nighttime;  that  the  mill  employes 
were  accustomed  to  travel  both  night  and  dar 
through  the  yards;  that,  while  plaintiff  was  at- 
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tempting  at  night  to  pass  between  two  of  the 
cars  by  climbing  over  the  drawheads  thereof, 
he  was  injured  in  the  foot  through  the  cars 
being  suddenly  moved  without  warning  with 
each  force  as  to  bring  the  drawheads  together, 
though  the  train  operatives  knew,  or  by  the 
exercise  of  reasonable  care  would  have  known, 
that  the  mill  employes  were  accustomed  to  pass 
between  the  cars.  Held,  that  the  complaint  did 
oot  charge  simple  negligence;  it  not  showing 
that  defendant  owed  plaintiff  any  duty  to  do 
the  things  the  omission  of  which  constituted  the 
negligence  charged. 

3.  Same— Wanton  ob  Wnxrux  Misconduct. 

Nor  did  the  complaint  charge  wanton  or 
willful  misconduct;  it  not  showing  that  defend- 
ant's servants  knew  that  people  frequently 
crossed  at  the  point  in  question  by  climbing 
over  the  drawheads  of  the  cars. 

4.  Same. 

Since  Civ.  Code  1896,  §  8440,  requires  a 
warning  to  be  given  by  trains  only  on  approach- 
ing public  crossings,  the  complaint,  whjle  alleg- 
ing that  the  cars  were  left  on  a  street,  was  de- 
fective in  not  averring  that  plaintiff  was  in- 
jured at  the  intersection  of  the  street  with  the 
track,  since  the  cars  might  have  been  lying  in 
the  street,  parallel  therewith;  it  not  appearing 
that  they  were  moved  across  a  public  crossing. 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Ed  Eendrick,  by  his  next  friend, 
against  the  Birmingham  Southern  Railroad 
Company  for  damages  for  injury  received 
while  crossing  the  track.  From  a  judgment 
for  plaintiff  in  the  sum  of  $750,  defendant 
appeals.   Reversed  and  remanded. 

The  complaint  consisted  of  three  counts, 
as  follows: 

"(1)  The  plaintiff  claims  of  the  defendant 
$5,000  as  damages,  for  that  heretofore,  to 
wit,  on  the  14th  day  of  January,  1903,  the  de- 
fendant was  engaged  in  the  business  of  ope- 
rating cars  and  engines  in  the  county  of  Jef- 
ferson, in  the  state  of  Alabama,  and  on  said 
14th  day  of  January,  1903,  one  of  defendant's 
trains  was  left  standing  in  the  yards  of  the 
Bessemer  Rolling  Mill  Company,  within  the 
corporate  limits  of  the  city  of  Bessemer,  to 
be  loaded,  and  the  plaintiff,  who  was  then 
only  13  years  of  age,  and  who  was  one  of 
the  employes  of  the  said  Bessemer  Rolling 
Mill  Company,  in  passing  along  and  over 
said  yard  In  the  nighttime,  where  the  em- 
ployes of  the  last-named  company  were  accus- 
tomed to  travel  both  day  and  night  In  large 
numbers  and  at  frequent  intervals,  and  where 
they  had  the  right  to  be,  the  plaintiff  en- 
countered said  standing  cars  In  said  yard, 
which  had  been  placed  there  to  be  loaded, 
and  which  obstructed  his  passage  along  and 
over  said  yard  in  the  direction  he  was  travel- 
ing, and  which  said  cars  be  could  not  go 
around  without  considerable  Inconvenience; 
and  the  plaintiff  knowing  that  the  defendant 
was  not  in  the  habit  of  moving  the  cars  put 
there  to  be  loaded  and  standing  in  said  yard 
during  the  nighttime,  and  having  no  reason 
to  believe  that  the  said  cars  would  be  moved, 
It  being  the  custom  of  the  defendant  to 
move  said  cars  during  the  daytime  only,  the 
plaintiff  undertook  to  pass  between  said  cars, 
and  put  his  foot  upon  the  drawheads  that 


connected  two  of  said  cars  to  jump  over, 
and  while  he  was  In  that  position,  which  he 
had  occupied  but  a  moment,  the  defendant's 
engine,  with  cars  attached  thereto  In  front, 
being  operated  by  the  defendant's  employes, 
shoved  the  said  cars  attached  to  the  said 
engine  against  said  standing  train,  and  shov- 
ed It  with  such  force  as  to  run  the  drawheads 
together  between  which  the  plaintiff  had  his 
foot,  by  reason  whereof  the  plaintiff's  foot 
was  so  badly  crushed  and  so  badly  mangled 
that  one  of  the  toes  had  to  be  amputated, 
and  his  foot  was  split  open,  and  he  was  per- 
manently Injured,  and  on  account  of  said 
injuries  the  plaintiff  suffered  great  physical 
and  mental  pain,  and  was  unable  to  work 
for  a  long  space  of  time,  to  wit,  two  months, 
and  he  was  put  to  much  expense  In  the  way 
of  medicines,  medical  attention,  and  nursing, 
all  to  his  damage  $5,000  as  aforesaid.  Hence 
this  suit  And  plaintiff  avers  that  the  per- 
sons In  charge  of  said  engine,  which  shoved 
said  cars  attached  to  said  engine  against 
said  standing  train,  knew,  or  by  the  exercise 
of  reasonable  care  would  have  known,  that 
the  employes  of  the  Bessemer  Rolling  Mill 
Company,  In  going  to  and  from  their  work, 
were  accustomed  at  frequent  intervals,  both 
day  and  night,  to  pass  between  the  standing 
cars  which  were  left  In  said  yard  at  night 
to  be  loaded,  there  being  no  other  way  to  pass 
over  said  yard  without  considerable  incon- 
venience, and  said  persons  in  charge  of  said 
engine  knew,  or  by  the  exercise  of  reasonable 
care  would  have  known,  that  moving  said 
standing  cars  or  shoving  said  cars  together 
was  liable  to  hurt  some  one  of  said  Bessemer 
Rolling  Mill  Company's  employes,  unless  they 
had  notice  that  said  standing  cars  were  to 
be  moved  or  shoved  together;  yet  said  per- 
sons in  charge  of  said  engine,  although  In 
duty  bound  to  give  warning  of  the  approach 
of  said  engine  and  the  cars  thereto  attached, 
negligently  shoved  said  care  against  said 
standing  train  with  great  force,  causing  the 
drawheads  to  close  together  upon  the  plain- 
tiff's foot,  without  having  given  any  warning 
of  the  approach  of  said  engine  and  the  care 
thereto  attached.  And  plaintiff  avers  that 
the  said  negligence  of  said  persons  In  charge 
of  said  engine  was  the  proximate  cause  of 
plaintiff's  Injuries." 

(2)  For  the  second  count  of  the  complaint 
the  plaintiff  adopts  the  language  of  the  first 
count  down  to  and  including  the  words, 
"Hence  this  suit,"  and  adds  thereto  the  fol- 
lowing: "And  the  plaintiff  avers  that  the  de- 
fendant's switch  foreman,  who  had  charge  of 
the  movements  of  said  engine  which  shoved 
said  cars  attached  to  said  engine  against  said 
standing  train,  knew,  or  by  the  exercise  of 
reasonable  care  would  have  known,  that  the 
employes  of  the  Bessemer  Rolling  Mill  Com- 
pany, In  going  to  and  from  their  work,  were 
accustomed  at  frequent  Intervals,  both  day  and 
night,  to  pass  between  the  standing  care  which 
were  left  in  said  yard  at  night  to  be  loaded, 
there  being  no  other  way  to  pass  over  said 
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yard  without  considerable  inconvenience,  and 
said  switch  foreman,  who  had  the  control  or 
the  direction  of  the  movements  of  said  engine, 
knew,  or  by  the  exercise  of  reasonable  care 
would  have  known,  that  moving  said  stand- 
ing cars  or  shoving  said  cars  together  was 
liable  to  hurt  some  one  of  the  said  employ 6s 
unless  they  had  notice  that  said  standing 
cars  were  to  be  moved  or  shoved  together; 
yet  said  switch  foreman,  although  in  duty 
bound  to  give  or  to  cause  to  be  given  warn- 
ing of  the  approach  of  said  engine,  and  the 
care  thereto  attached,  negligently  allowed  the 
cars  attached  to  be  shoved  against  said  stand- 
ing train  with  great  force,  without  giving 
any  warning  of  the  approach  of  the  said  en- 
gine and  cars  thereto  attached.  And  the 
plaintiff  avers  that  the  said  negligence  of 
said  switch  foreman,  In  charge  or  control 
of  the  movements  of  said  engine  and  the  cars 
thereto  attached,  was  the  proximate  cause  of 
the  plaintiff's  injuries." 

The  fourth  count  is  the  same  as  the  first 
count,  except  that  it  is  alleged  that  the  cars 
were  left  standing  in  the  yards  of  the  Bes- 
semer Rolling  Mill  Company,  and  the  word 
"street"  Is  substituted  for  the  word  "yard" 
wherever  it  occurs  in  said  first  count  Oth- 
erwise the  counts  are  exactly  similar. 

The  demurrers  to  these  counts  raised  the 
points  discussed  and  decided  in  the  opinion 
of  the  court,  and  It  is  not  deemed  necessary 
to  set  them  out. 

Percy  &  Benners  and  A.  G.  &  E.  D.  Smith, 
for  appellant  B.  MacRery,  A.  O.  Lane,  and 
Frank  S.  White  &  Sons,  for  appellee. 

ANDERSON,  J.  Conceding,  without  decid- 
ing, that  the  act  of  the  plaintiff  in  climbing 
over  the  cars  at  the  place  designated  in  the 
complaint  did  not  constitute  him  a  trespasser, 
in  the  sense  In  which  the  term  is  usually  un- 
derstood, he  was  clearly  in  no  better  posi- 
tion to  demand  a  greater  degree  of  care  from 
the  defendant  than  if  crossing  the  track  In 
the  ordinary  way,  Instead  of  climbing  over 
the  drawheads  of  the  cars.  The  crossing, 
set  out  in  counts  1  and  2  of  the  complaint.  Is 
not  a  public  crossing;  but  conceding,  also, 
that  it  was  so  used  as  to  constitute  persons 
using  the  same  for  crossing  the  track  li- 
censees, Instead  of  trespassers,  this  fact 
would  not  impose  upon  the  railroad  the  duty 
of  giving  the  statutory  warning.  "All  that 
can  be  required  of  a  railroad  company,  oper- 
ating lta  trains  over  its  own  track  under 
such  circumstances,  is  to  perform  its  duty  in 
looking  out  for  obstructions,  and  to  use  due 
care  and  reasonable  diligence  to  avoid  in- 
flicting an  injury  to  persons  after  becoming 
conscious  of  the  peril.  When  the  railroad  lias 
done  this,  it  has  discharged  Its  duty  to  the 
person  undertaking  to  cross  Its  track  at  such 
crossing."  A.  G.  S.  R.  R.  v.  Linn,  103  Ala.  139, 
15  South.  508;  Pratt  Co.  v.  Davis,  79  Ala. 
308 ;  Tanner's  Ex'r  v.  L.  &  N.  R.  R.  Co.,  60 
Ala.  621. 


Counts  1  and  2  do  not  charge  simple  negli- 
gence, In  that  they  do  not  show  that  the  de- 
fendant owed  the  plaintiff  any  duty  to  do 
the  things  the  omission  of  which  constitutes 
the  negligence  charged.  Nor  do  said  counts 
charge  wanton  or  willful  misconduct.  Con- 
ceding that  they  charge  a  consciousness  on 
the  part  of  the  servants  operating  the  train  of 
the  fact  that  this  was  a  populous  crossing, 
and  a  knowledge  on  their  part  of  the  danger 
of  running  a  train  of  cars  at  said  point,  the 
complaint  does  not  charge  that  said  servants 
were  conscious  of  the  fact  that  people  fre- 
quently crossed  at  said  point  by  climbing  over 
the  drawheads  of  the  cars.  People  may  have 
crossed  there  in  great  numbers;  but  it  was 
not  to  be  assumed,  from  this  fact,  that  when 
said  crossing  was  obstructed  by  defendant's 
cars  that  they  would  cross  by  climbing  them. 
The  trial  court  erred  in  not  sustaining  the 
demurrers  to  counts  1  and  2. 

The  fourth  count  avers  that  the  cars  were 
left  upon  a  street  and  which  is  doubtless  a 
public  highway;  but  it  does  not  aver  that 
the  plaintiff  was  Injured  at  the  intersection 
of  the  street  with  defendant's  track — that  Is. 
while  attempting  to  cross  over  at  a  public 
crossing.  The  cars  may  have  been  lying  in 
the  street,  parallel  therewith,  and  there  is 
nothing  to  show  that  they  were  moved  across 
a  public  crossing.  The  statute  requires  the 
warning  only  upon  approaching  and  going 
over  public  crossings.  Section  3440  of  the 
Civil  Code  of  1896.  Nor  does  the  complaint 
aver  any  other  facts  sufficient  to  require  the 
doing  of  the  thing  the  omission  of  which  con- 
stitutes the  negligence  charged.  The  com- 
plaint does  not  aver  any  knowledge  on  the 
part  of  the  defendant's  servants  that  people 
were  in  the  custom  and  habit  of  crossing  at 
the  point  where  plaintiff  was  injured  by 
climbing  upon  and  over  the  cars  or  the  draw- 
heads  of  same.  The  trial  court  erred  In  not 
sustaining  the  demurrer  to  the  fourth  count 

The  Judgment  of  the  city  court  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.f  concur. 


SEABOARD  AIR  LINE  RY.  v.  HARBY. 
(Supreme  Court  of  Florida,  Division  A.  Mar 
14,  1908.) 

1.  Railroads— Killing  Stock— Action  fob 

Da  m  ao  Es— Declaration  . 

In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  a  cow.  an  allega- 
tion in  the  declaration,  7<the  said  killing  having 
been  done  by  reason  of  the  said  defendant  not 
having  erected  and  maintained  then  and  there 
the  fences  and  stock  guards  on  both  sides  of 
its  said  railroad  track  as  aforesaid,  as  is  re- 
quired by  law,"  is  sufficient  to  warrant  the  ad- 
mission of  testimony  to  the  effect  that  the  de- 
fendant's track  was  not  fenced  at  the  time 
and  place  where  the  cow  was  killed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  41,  Railroads,  §  1570.] 
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2.  Appeal  and  Error— Presumptions. 

It  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  complained 
of  clearly  to  appear,  if  they  in  truth  exist; 
every  presumption  being  in  favor  of  the  cor- 
rectness of  the  rulings  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3670.] 

3.  Same— Objections  to  Evidence. 

An  appellate  court  will  consider  only  such 
grounds  of  objection  to  the  admissibility  of 
evidence  as  were  made  in  the  court  below,  and 
general  objections  to  evidence  are  vague  and 
nugatory,  unless  the  evidence  is  inadmissible 
under  any  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  M  1141,  1258.] 

4.  Same— Judgment— Clerical  Misprision— 
Correction. 

Where  the  declaration  in  an  action  against 
a  railroad  company  describes  it  as  organized 
and  existing  under  the  laws  of  the  state  of 
Virginia,  but,  through  a  clerical  misprision 
in  the  judgment  entered  against  such  company, 
it  is  described  as  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Florida, 
this  constitutes  no  ground  for  the  reversal  of 
the  judgment,  and  such  error  will  be  directed 
to  be  corrected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4540,  4541.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Madison  County; 
Bascom  H.  Palmer,  Judge. 

Action  by  Cora  A.  Harby  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff.    Defendant  brings  error.  Affirmed. 

George  P.  Raney  and  Hardee  &  Rowe,  for 
plaintiff  in  error.  F.  P.. Cone,  for  defendant 
in  error. 

SHACKLEFORD,  C.  J.  The  defendant  In 
error  brought  an  action  against  the  plaintiff 
in  error  for  the  negligent  killing  of  a  cow, 
which  the  declaration  alleges  was  of  the 
value  of  $75.  Double  damages  were  sought 
to  be  recovered  under  the  provisions  of  sec- 
tion 2871  of  the  General  Statutes  of  1906. 
Pleas  of  not  guilty  and  a  tender  by  the  de- 
fendant before  action  brought  of  the  sum  of 
$25,  which  was  refused  by  the  plaintiff, 
were  filed,  upon  which  issue  was  joined  and 
the  case  tried  before  a  jury.  Such  trial  re- 
sulted in  a  verdict  In  favor  of  the  plaintiff 
for  the  sum  of  $65.  The  value  of  the  live 
stock  killed  having  been  fixed  by  the  verdict 
of  the  Jury  at  less  than  the  amount  demand- 
ed in  the  written  notice,  but  more  than  the 
amount  tendered,  the  court  rendered  judg- 
ment against  the  defendant,  in  accordance 
with  the  provisions  of  sectipn  2875  of  the 
General  Statutes  of  1006,  for  the  sum  of  $65, 
the  actual  value  of  such  live  stock,  $33.25 
costs,  and  $31.50,  reasonable  attorney's  fee. 
The  defendant  seeks  to  have  this  judgment 
reviewed  here  by  writ  of  error. 

The  second  error  assigned,  which  is  the 
first  argued,  Is  that  "the  court  erred  In  per- 
mitting the  plaintiff  to  testify  over  defend- 
ant's objections  that  the  defendant's  track 
was  not  fenced  at  the  time  and  place  where 
her  cow  was  killed." 


The  defendant  contends  in  support  of  this 
assignment  that,  under  the  allegations  In  the 
declaration,  testimony  was  not  admissible 
to  show  that  the  track  was  not  fenced.  It 
is  undoubtedly  true  that  the  allegata  and 
probata  must  meet  and  correspond.  Atlantic 
Coast  Line  Railway  Co.  v.  Crosby,  53  Fla. 
400,  43  South.  318,  and  authorities  there 
cited.  Also,  see  Dexter  v.  Seaboard  Air 
Line  Railway,  55  Fla.  — ,  45  South.  887, 
and  authorities  there  cited.  It  is  also  set- 
tled law  in  this  court,  as  is  contended  by 
the  defendant,  that  any  pleading  must  be 
most  strongly  construed  against  the  pleader 
thereof.  Fully  conceding  the  correctness  of 
these  principles,  we  fall  to  see  their  applica- 
bility to  the  assignment  of  error  in  question, 
or  wherein  they  support  the  same  We  find 
that  the  declaration  contains  an  allegation 
of  "the  said  killing  having  been  done  by  rea- 
son of  the  Bald  defendant  not  having  erected 
and  maintained  then  and  there  the  fences 
and  stock  guards  on  both  sides  of  its  said 
railroad  track  as  aforesaid,  as  Is  required 
by  law."  This  is  sufficient  to  warrant  the 
admission  of  the  testimony  to  which  the  de- 
fendant objected,  and  the  second  assignment 
must  fail. 

The  third  assignment  Is  that  "the  court 
erred  in  permitting  the  plaintiff  to  testify 
over  defendant's  objections  that  her  father 
paid  Capt.  English  $85  for  the  mother  of  the 
cow  in  question." 

We  find  the  following  disclosed  by  the  bill 
of  exceptions:  • 

"And  the  said  plaintiff,  further  to  main- 
tain the  issue  on  her  behalf,  then  and  there 
produced  herself,  Cora  A.  Harby,  and  offered 
to  prove  by  her  that  C.  &  Harby,  plaintiff's 
father,  some  years  before  bought  the  mother 
of  the  cow  In  question  from  Capt  English, 
in  the  town  of  Madison,  Fla.,  and  paid  him 
(Capt  English)  therefor  the  sum  of  $85 ;  but 
to  the  admission  of  the  matter  so  offered  to 
be  proved  the  defendant  did  then  and  there 
object  on  the  grounds  that  said  matter  is 
immaterial  and  Irrelevant,  and  that  evidence 
of  what  the  mother  of  the  cow  in  question 
once  sold  for  could  not  be  used  in  fixing  the 
value  of  the  cow  sued  for.  But  the  said 
judge  did  then  and  there  overrule  said  ob- 
jections and  admit  said  evidence,  to  which 
ruling  the  defendant  did  then  and  there 
except." 

The  testimony  given  by  the  witness  upon 
this  point  was  as  follows:  "On  the  24th 
day  of  April,  1906,  the  train  on  the  railroad 
of  the  defendant,  and  operated  by  the  de- 
fendant, ran  over  and  killed  a  cow  belong- 
ing to  me.  She  was  half  Jersey  and  half 
Organdy.  She  was  a  good  milch  cow ;  would 
give  2%  gallons  of  milk  per  day.  I  saw  hei 
milked  frequently  by  a  negro  man  who  did 
the  milking.  She  was  a  cow  of  ordinary 
size.  I  know  the  stock  of  cattle.  My  father 
bought  her  mother  from  Capt.  English  at 
Madison.  He  gave  $85  for  my  cow's  mother. 
I  saw  him  pay  for  her,  and  he  paid  $85. 
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(The  last  two  sentences  were  objected  to  by 
defendant  on  grounds  heretofore  set  out  Jji 
this  bill  of  exceptions,  as  immaterial  and 
irrelevant,  and  could  not  be  used  In  fixing 
value  In  this  case.  Objections  overruled, 
evidence  admitted,  and  exceptions  noted.) 
He  gave  the  cow  for  which  I  have  brought 
this  suit  to  me  when  she  was  a  calf,  and 
she  was  mine  at  the  time  she  was  killed" 

As  will  be  observed,  the  questions  pro- 
pounded to  the  witness  are  not  set  forth, 
and  we  are  not  advised  whether  the  ruling 
complained  of  was  made  upon  objections  to 
the  questions  or  upon  a  motion  to  strike  out 
the  answers  of  the  witness.  Be  that  as  it 
may,  no  error  is  made  to  appear.   Cross  v. 

Aby,  55  Fla.   ,  45  South.  820.  Testimony 

as  to  the  breed  of  the  cow  was  competent 
and  admissible,  and  the  price  paid  for  the 
mother  of  the  cow  in  question,  while  not 
fixing  the  value  of  such  cow,  was  admissible, 
as  against  the  grounds  of  objection  urged, 
as  tending  to  show  the  class  to  which  such 
cow  belonged  and  the  general  value  thereof. 

The  fourth  and  fifth  assignments  are  based 
upon  the  admission  of  certain  testimony 
relating  to  the  value  of  the  cow,  oyer  the 
defendant's  objections.  We  see  no  useful 
purpose  to  be  accomplished  by  discussing 
these  assignments  in  detail.  We  have  care- 
fully examined  the  testimony  so  admitted 
in  connection  with  the  objections  Interposed 
thereto,  and  have  failed  to  discover  any  re- 
versible error  therein.  We  again  call  at- 
tention to  the  principle,  which  has  been  so 
often  enunciated  by  this  court,  that  an  ap- 
pellate court  will  consider  only  such  grounds 
of  objection  to  the  admissibility  of  evidence 
as  were  made  in  the  court  below,  and  that 
general  objections  to  evidence  are  vague  and 
nugatory,  unless  the  evidence  Is  inadmissible 
under  any  circumstances.  Piatt  v.  Rowand, 
54  Fla.  — ,  45  South.  32,  and  Cross  v.  Aby, 
supra,  and  authorities  cited  therein. 

The  sixth  assignment  Is  expressly  aban- 
doned 

The  seventh  assignment  is  based  upon  the 
fact  that  in  the  judgment  entered  by  the 
court  the  defendant  corporation  was  de- 
scribed as  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Florida, 
when  the  declaration  describes  it  as  organ- 
ized and  existing  under  the  laws  of  the  state 
of  Virginia.  Obviously  this  is  a  clerical 
misprision,  and  constitutes  no  ground  for 
reversal  of  the  judgment  Since  all  court 
minutes  should  be  made  to  speak  the  truth, 
it  is  within  the  power  of  the  trial  court, 
as  well  as  within  the  power  of  this  court, 
to  order  the  correction  of  clerical  errors. 
Therefore  we  will  direct  that  such  error 
be  corrected. 

This  disposes  of  all  the  assignments,  ex- 
cept the  first,  which  Is  based  upon  the  over- 
ruling of  the  motion  for  a  new  trial,  and  we 
have  disposed  of  all  the  grounds  thereof 
in  discussing  the  other  assignments,  except 
those  which  question  the  sufficiency  of  the 


evidence  to  support  the  verdict,  and  those 
grounds  are  not  insisted  upon  by  the  defend- 
ant; Its  brief  containing  a  frank  admission 
to  the  effect  that  there  is  evidence  to  support 
the  verdict,  or  tending  to  do  so. 

Finding  no  reversible  error,  the  judgment 
must  be  affirmed. 

COCKRELL  and  WHITFIELD,  JJ-,  con- 
cur. 

TAYOR,  HOCKER,  and  PARKHILL,,  JJ„ 

concur  In  the  opinion. 


TAMPA  &  J.  RY.  CO.  v.  HARRISOX. 

(Supreme  Court  of  Florida,  Division  A.  April 
20,  1908.) 

1.  Pleading — Rulings  on  Demubbeb — Waiv- 
es of  Objections. 

When,  after  demurrer  overruled,  a  bill 
has  been  amended  to  meet  certain  defects  there- 
in pointed  out,  and  without  testing  the  amended 
bill  by  demurrer  the  defendant  answers,  his 
demurrer  as  to  the  defects  so  sought  to  be 
amended  is  not  open  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diic. 
vol.  39,  Pleading,  §5  1399-1402.] 

2.  Master  and  Seev ant— Liens  fob  Serv- 
ices —  Assignment— Adjudication  in  Eq- 
uity. 

Laborer's  liens  are  assignable,  and  may  be 
adjudicated  in  equity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  132.] 

3.  Appeal  and  Ebbob— Review. 

Upon  an  appeal  from  an  interlocutory  or- 
der, the  court  will  not  consider  whether  the 

firayers  of  the  bill  are  too  broad,  provided  only 
t  prays  for  something  that  1b  proper  and  conse- 
quent. 

4.  Equity — Demukbeb — Signature  to  Bill. 

That  a  bill  is  signed  by  a  member  of  the 
bar  as  "solicitor,"  and  not  "counsel,"  is  not 
ground  for  demurrer. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  19,  Equity,  8  501.] 

5.  Appeal  and  Ebbob— Habhless  Ebbor. 

When  defendant  is  in  default  for  failure 
to  answer  an  amended  bill  under  rule  59,  au 
order  appointing  a  master  to  take  testimony  is 
not  shown  to  be  harmful  to  him. 

6.  Pleading— Equity— Bill  of  Pabttcltlabs. 

A  motion  for  a  bill  of  particulars  is  a  com- 
mon-law procedure,  unknown  to  equity  practice, 
and  may  be  ignored  by  the  court. 
•  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  932.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; William  S.  Bullock,  Judge. 

Bill  by  Robert  D.  Harrison,  trustee  for 
creditors  of  Yvilliam  H.  Jones,  against  the 
Tampa  &  Jacksonville  Railway  Company. 
From  an  order  overruling  a  demurrer  to  the 
bill,  and  from  an  order  denying  a  bill  of 
particulars,  defendant  appeals.  Affirmed. 

F.  M.  Simon  ton,  for  appellant.  H.  L.  An- 
derson and  H.  M.  Hampton,  for  appellee. 

COCKRELL,  J.  On  March  28,  1907,  the 
appellee,  as  complainant,  filed  his  bill  In 
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Marion  county  against  the  Tampa  ft  Jackson- 
ville Railway  Company.  In  substance  the 
allegations  of  the  bill  are  that  In  August, 
1900,  William  H.  Jones,  a  railroad  contract- 
or, entered  into  a  contract  in  writing,  which 
Is  made  a  part  of  the  bill,  and  thereby  the 
railway  company  became  liable  to  him  in 
and  about  the  construction  of  its  line  of  rail- 
road, and  that  Jones  by  virtue  of  the  con- 
tract performed  labor  in  the  construction  of 
the  railroad  in  Marion  county  upon  which  a 
balance  of  $7,500  is  due ;  that  said  work  was 
done  on  the  line  of  railroad  between  the 
towns  of  Fairfield  and  York,  in  Marlon  coun- 
ty, and  was  finished  February  10,  1907 ;  that 
by  the  performance  of  the  work  Jones  holds 
and  claims  a  lien  upon  the  located  line  of 
said  railroad,  beginning  at  Tampa  and  end- 
ing at  Jacksonville,  and  upon  all  its  proper- 
ty, including  said  located  line  of  road,  roll- 
ing stock,  superstructures,  and  real  and  per- 
sonal property  of  every  kind  and  nature  be- 
longing to  the  said  Tampa  &  Jacksonville 
Railway  Company,  to  secure  the  balance  so 
due,  together  with  $300  Interest,  and  the  sum 
of  $750  as  attorney's  fees.  It  is  further  al- 
leged that  since  the  completion  of  said  work 
the  railway  company  has  acquired  by  merger 
and  consolidation  the  Gainesville  &  Gulf 
Railroad,  whereby  the  properties  of  said 
merged  company  became  subject  to  his  Hen; 
that  on  March  20,  1007,  Jones  assigned  this 
lien  to  the  complainant  for  the  benefit  of  all 
existing  creditors  of  him,  the  said  Jones. 
The  bill  prays  that  a  lien  be  decreed  in  his 
favor  upon  all  the  property  of  the  Jackson- 
ville it  Tampa  Railway  Company,  including 
tbe  property  and  effects  of  the  Gainesville  & 
Gulf  Railway  Company,  for  an  accounting, 
and  for  a  sale  of  all  the  property,  real,  per- 
sonal, and  mixed,  of  every  kind  and  nature, 
including  the  located  line  of  the  said  rail- 
way between  the  city  of  Tampa  and  the  city 
of  Jacksonville,  within  the  state  of  Florida. 
There  Is  no  prayer  for  general  relief,  and  In 
the  prayer  for  process  the  oath  to  the  an- 
swer Is  waived. 

The  contract  filed  as  an  exhibit  to  the  an- 
swer consists  of  two  written  instruments, 
purporting  to  be  signed  by  Jones  and  by  "C. 
N.  Atkinson,  General  Manager  Tampa  & 
Jacksonville  Railway  Company,"  which  refer 
in  specific  terms  to  work  to  be  done  between 
points  not  in  Marlon  county. 

A  demurrer  to  the  bill  was  overruled,  and 
the  defendant  answered.  By  leave  of  court 
tbe  bill  was  twice  amended,  once  before  and 
once  after  the  answer  was  filed.  Upon  the 
second  amendment  the  defendant  asked  for 
a  bill  of  particulars  and  requested  that, 
should  that  be  denied,  it  be  given  15  or  20 
days  to  answer.  The  court  denied  the  mo- 
tion for  bill  of  particulars,  and,  refusing 
leave  to  answer,  ordered  the  cause  referred 
to  a  special  master  to  report  the  law  and  the 
facts.  From  these  two  orders  this  appeal 
is  taken,  and  both  are  assigned  for  error. 
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I     The  first  assignment,  upon  the  order  over- 
!  ruling  the  demurrer,  is  argued  as  though 
|  the  bill  of  complaint  remained  as  it  was  be- 
|  fore  the  several  amendments.    This,  how- 
:  ever,  cannot  be  the  correct  viewpoint  The 
'  original  bill,  especially  in  so  far  as  its  allega- 
i  tlons  are  affected  by  the  subsequent  amend- 
i  ments,  no  longer  exists,  and  it  would  be  fu- 
!  tile  to  consider  what  our  decision  might  be, 
had  there  been  no  change.   There  can  be  no 
demurrer  to  a  bill  that  does  not  exist,  and 
,  to  the  bill  as  amended  the  defendant  did 
not  avail  Itself  of  its  absolute  right  to  ln- 
1  terpose  a  demurrer,  even  though  its  former 
;  demurrer  had  been  overruled.    Bowes  v. 
Hoeg,  15  Fla.  408.    We  shall  not,  therefore, 
consider  those  grounds  of  demurrer  that  are 
I  affected  by  the  amendments. 
I     We  are  not  so  clear  as  to  the  present  sta- 
'  tus  of  the  remaining  grounds.    There  may 
j  be  a  distinction  between  the  filing  of  amend- 
j  ments  to  the  original  bill  and  the  filing  of 
I  an  amended  bill.   Counsel  do  not  throw  any 
!  light  upon  this  doubt,  and  we  do  not  pro- 
pose now  to  decide  whether  it  may  not  be 
i  necessary,  to  enable  an  appellate  court  to  re- 
1  view  tbe  overruling  of  a  bill  that  is  subse- 
quently amended,  that  a  demurrer  thereto 
be  subsequently  filed  and  the  ruling  of  the 
court  thereon  be  bad. 

It  is  manifest  in  the  instant  case  that 
there  is  nothing  of  special  moment  In  the 
'•  grounds  of  the  demurrer  as  to  which  the 
i  amendments  are  wholly  silent. 
|     We  have  heretofore  decided  that  these 
:  liens  are  assignable  (Clarkson  v.  Louderback, 
36  Fla.  660,  19  South.  887),  and  by  that  de- 
cision we  stand.    We  have  also  decided  that 
the  power  to  adjudicate  these  Hens  may  be 
conferred  upon  courts  of  equity. 

It  is  objected  that  the  bill  seeks  too  much ; 
that  it  prays  a  lien,  not  only  upon  the  prop- 
erty of  the  Tampa  &  Jacksonville  Railway 
Company,  which  it  owned  at  the  time  the 
work  was  done,  but  also  upon  an  after-ac- 
quired independent  railroad.  The  bill,  it  is 
true,  alleges  facts  upon  which  the  complain- 
ant might  have  predicated  a  prayer  for  a 
Hen  upon  and  a  sale  of  the  Gainesville  & 
Gulf  Railroad  properties;  but  it  may  be 
doubted  if  the  prayer,  logically  construed,  • 
goes  that  far.  However,  we  have  never  un- 
derstood that  a  bill  as  a  whole  is  subject 
to  demurrer  because  it  prays  for  something 
in  addition  to  what  its  allegations  entitle 
tbe  pleader,  provided  only  there  is  a  prayer 
for  what  is  proper  and  consequent  thereon. 
The  case  is  not  before  us  on  final  decree,  and 
more  need  not  be  said  on  this  point 

The  fact  that  tbe  bill  is  signed  by  a  mem- 
ber of  the  bar  as  "solicitor,"  Instead  of  the 
word  "counsel,"  used  In  the  rule,  does  not 
subject  it  to  demurrer,  whatever  weight  so 
refined  and  technical  a  distinction  might 
have  If  properly  raised. 

The  answer  was  filed  on  the  August  rules. 
By  leave  of  court  the  complainant  filed  an 
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amendment  to  the  bill  on  the  September 
rules.  Several  days  thereafter  the  defend- 
ant filed  a  motion  for  a  "bill  of  particulars," 
and  on  the  October  rule  day  the  complain- 
ant filed  a  general  replication.  On  October 
12th  tbe  following  order  was  made  and  en- 
tered: "This  cause  came  on  to  be  heard  on 
motion  of  defendant  for  a  bill  of  particulars, 
and  on  a  letter  from  the  defendant's  solicitor 
for  further  time  to  plead  to  the  amendment 
to  the  bill,  which  amendment  was  filed  on  rule 
day  in  September,  1907,  and  on  motion  for  the 
appointment  of  a  master  to  take  the  proof ; 
and  the  court,  having  considered  the  same 
and  on  an  inspection  of  the  record,  finds  that 
the  defendants  answered  the  original  bill  on 
the  rule  day  in  August,  and  the  amendment 
to  the  bill  does  not  introduce  any  new  mat- 
ter affecting  a  bill  of  particulars,  and  no 
reason  shown  why  it  is  necessary  to  have 
a  bill  of  particulars;  and  having  pleaded 
thereto,  and  treating  the  letter  as  a  mo- 
tion for  an  extension  of  time  to  plead  to 
the  amendment  to  the  bill,  there  is  no  rea- 
son, shown  wny  it  is  necessary  for  such  an 
extension,  or  what  is  sought  to  be  set  forth. 
It  Is  considered  and  ordered  that  the  motion 
for  a  bill  of  particulars  is  refused  The  mo- 
tion for  an  extension  of  time  to  plead  is  re- 
fused. It  Is  further  considered  and  order- 
ed that  R.  McConathy,  a  practicing  attorney 
of  this  court,  be  and  he  is  appointed  a  mas- 
ter in  chancery  to  take  tbe  proofs  and  to  re- 
port the  testimony,  with  his  findings  of  law 
and  fact,  according  to  the  rules  and  practice 
of  this  court" 

It  Is  possible  that  in  entering  this  order 
the  parties  overlooked  rule  59  as  to  supple- 
mental answer  upon  amendment  to  bill.  The 
rule  reads:  "In  every  case  where  an  amend- 
ment shall  be  made  after  answer  filed,  the 
defendant  shall  put  In  a  new  or  supplemen- 
tal answer  on  or  before  the  next  succeeding 
rule  day  after  that  on  which  the  amendment 
or  amended  bill  Is  filed,  unless  the  time 
therefor  Is  enlarged  or  otherwise  ordered 
by  the  judge  or.  court,  and  upon  his  default 
the  like  proceedings  may  be  had  as  In  cases 
of  an  omission  to  put  in  an  answer." 

The  complainant  was  entitled  to  take  his 
bill  as  confessed  on  the  October  rule  day,  in 
the  absence  of  any  ruling  by  the  court ;  and 
we  cannot  now  see  how  the  defendant  at 
this  stage  can  be  Injured  by  the  opportunity 
offered  by  the  court  to  contest  the  proof  of 
the  bill  or  to  prove  Its  answer.  Having  fail- 
ed to  answer  within  the  time  allowed  by  the 
quoted  rule,  the  defendant  was  in  laches, 
and  no  sufficient  showing  was  made  to  over- 
come the  default.  Instead  of  pleading  anew 
or  applying  to  the  court  to  enlarge  the  time, 
there  is  filed  a  paper  wholly  unknown  to 
equity  practice,  though  authorized  by  the 
statute  as  to  declarations  at  law.  Gen.  St 
1906,  §  1449-2. 

This  disposes  of  all  the  points  now  pre- 
sented to  us  that  we  may  consider  upon  this 


appeal,  and  the  orders  appealed  from  are 
affirmed. 

SHACKLEFORD,  C.  J.,  and  WHITFIELD. 
J.,  concur. 

TAYLOR.  HOCKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


TAMPA  &  J.  RT.  CO.  v.  ANDERSON. 

(Supreme  Court  of  Florida,  Division  A.  April 
20,  1906.) 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; William  S.  Bullock,  Judge. 

Bill  by  Edward  L.  Anderson  against  the 
Tampa  &  Jacksonville  Railway  Company. 
Decree  for  complainant  and  defendant  ap- 
peals. Affirmed. 

F.  M.  Slmonton,  for  appellant  H.  L. 
Anderson  and  H.  M.  Hampton,  for  appellee. 

PER  CURIAM.  The  bill  in  this  cause  was 
filed  by  the  appellee  against  the  appellant 
There  was  decree  for  the  complainant,  and 
the  defendant  appeals. 

Decree  affirmed,  upon  the  authority  of  the 
case  of  Tampa  ft  Jacksonville  Railway  Co. 
v.  Harrison,  Trustee  (decided  this  day)  46 
South.  592. 


THOMAS  et  al.  v.  CRAFT  et  al. 

(Supreme  Court  of  Florida,  Division  A.  May 
14,  1908.) 

1.  Homestead  —  Alienations  —  Statutory 
Provisions. 

The  Constitution,  by  article  10,  provides 
that  real  and  personal  property  of  designated 
amounts  owned  by  the  head  of  a  family  resid- 
ing in  this  state  shall  be  exempt  from  forced 
sale  under  process  of  any  court,  that  the  ex- 
emption shall  inure  to  the  widow  and  heirs 
of  the  party  entitled  to  such  exemption,  that 
the  real  property  shall  not  be  alienable  with- 
out the  joint  consent  of  husband  and  wife, 
where  that  relation  exists,  and  nothing  in 
the  article  shall  be  construed  to  prevent  the 
holder  of  a  homestead  from  alienating  his  or 
her  homestead  so  exempted  by  deed  or  mort- 
gage duly  executed  by  himself  or  herself,  and 
By  husband  and  wife,  if  such  relation  exists. 
The  exemptions  apply  only  to  property  owned 
by  tbe  head  of  the  family,  are  for  the  benefit 
of  the  family,  and  inure  to  the  widow  and 
heirs  of  the  party  entitled  to  the  exemption. 
The  provisions  as  to  the  method  of  alienation 
are  restrictions  upon  the  inherent  right  of  aliena- 
tion, and  extend  only  to  the  homestead  real 
estate,  and  are  designed  for  the  protection  of 
all  the  beneficiaries  of  the  exemption.  There- 
fore the  observance  of  the  restrictions  is  as 
essential  when  the  alienation  is  to  members  of 
the  family  as  to  others. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  §§  20&-209.] 

2.  Same— "Alienable"— '* Alienating." 

The  words  "alienable"  and  alienating**  are 
used  in  article  10  of  the  Constitution  m  the 
sense  of  conveying  or  transferring  the  legal 
title,  or  any  beneficial  interest,  in  the  exempt 
homestead  real  estate  during  the  life  of  th.-» 
owner.    The  method  by  which  the  homestead 
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shall  be  alienated— !.  e.,  conveyed  or  trans- 
ferred— being  expressly  and  specifically  pre- 
scribed and  defined  in  the  Constitution  to  be  by 
joint  consent,  and  by  deed  or  mortgage  duly 
executed  by  husband  and  wife  when  that  re- 
lation exists,  all  other  methods  of  alienation 
during  the  life  of  the  owner  are  inhibited. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  'Phrases,  vol.  1,  pp.  302-306;  vol.  8,  p. 
7571.] 

3.  Same— Deed  of  Husband. 

Where  the  owner  of  a  homestead  to  which 
the  constitutional  exemption  from  forced  sale 
is  applicable  is  a  married  man,  a  deed  executed 
by  nun  alone  does  not  convey  any  right,  title, 
or  interest  whatever  in  the  homestead  real  i 
estate. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  De  Soto  Conn-.  | 
ty:  Joseph  B.  Waif,  Judge.  ! 

Bill  by  F.  L.  Thomas  and  others  against  , 
Julia  F.  Craft  and  others.  Decree  for  defend-  I 
ants,  and  complainants  appeal.  Affirmed. 

Solon  B.  Turman,  for  appellants.   Wall  & 
McKay  and  Qeo.  P.  Raney,  for  appellees. 

WHITFIELD,  J.  This  Is  an  appeal  from  j 
a  decree  denying  partition  of  real  estate.  | 
The  facts  in  brief  are:  James  M.  Thorn-  j 
as  owned  and  occupied  a  homestead  in  real 
•-state,  which  he  undertook  by  deed  executed 
by  himself  alone  to  convey  to  his  wife  and 
two  adopted  children,  F.  L."  Thomas  and 
Kate  Thomas.  Subsequently  James  M. 
Thomas  and  his  wife  conveyed  the  land  to 
Julia  F.  Craft,  first  by  a  warranty  deed  not 
acknowledged  by  the  wife,  and  afterwards 
by  a  deed  without  warranty  executed  and 
acknowledged  by  James  M.  Thomas  and  his 
wife.  James  M.  Thomas  took  out  letters  of 
guardianship  for  the  two  adopted  children, 
who  were  minors,  and  the  supposed  Interests 
of  the  two  adopted  children  in  the  land  were,  j 
sold  to  said  Julia  F.  Craft  under  orders 
of  the  probate  court  to  pay  the  debts 
of  the  said  minor  adopted  children.  Kate 
Thomas  married  John  G.  Beuhler.  F.  L. 
Thomas  and  Kate  Beuhler,  coming  of  age 
and  each  claiming  one-third  Interest  in  the 
land  under  the  deed  from  James  M.  Thomas, 
brought  suit  for  partition  of  the  land,  mak- 
ing James  M.  Thomas  and  wife  and  Julia 
F.  Craft  and  husband  parties  defendant. 
The  wife  claimed  no  title  under  the  deed. 
The  court  decreed  that  the  deed  from  John 
M.  Thomas  alone,  purporting  to  convey  the 
homestead  to  his  wife  and  his  two  adopted 
children,  was  void,  as  the  wife  did  not  Join 
in  the  execution  thereof;  that,  if  any  inter- 
est in  the  land  was  conveyed  to  the  adopted 
children  by  the  deed,  such  Interests  passed 
to  Julia  F.  Craft  by  virtue  of  the  sale  un- 
der orders  of  the  probate  court;  and  that  ' 
the  hill  for  partition  be  dismissed.  I 

It  is  urged  here  for  the  appellants  that 
the  decree  denying  partition  is  erroneous,  1 
l>ecau8e  (1)  the  deed  of  conveyance  of  the  | 
homestead  by  James  M.  Thomas  alone  to 
his  wife  and  two  adopted  children  was  not 
an  alienation  of  the  land,  and  the  constitu- 


tional requirement  that  the  wife  Join  in  the 
conveyance  does  not  apply;  (2)  the  deed  from 
James  M.  Thomas  raised  a  trust  in  favor  of 
complainants  that  binds  Julia  F.  Craft;  and 
(3)  the  sale  to  Mrs.  Craft  under  orders  of  the 
probate  court  is  void  because  of  fraud  in  the 
proceedings. 

In  article  10  of  the  Constitution  of  1885 
it  is  provided: 

"Section  1.  A  homestead  to  the  extent  of 
one  hundred  and  sixty  acres  of  land,  or  the 
half  of  one  acre  within  the  limits  of  any 
Incorporated  city  or  town,  owned  by  the  head 
of  a  family  residing  in  this  state,  together 
with  one  thousand  dollars'  worth  of  person- 
al property,  and  the  improvements  on  the 
real  estate,  shall  be  exempt  from  forced 
sale  under  process  of  any  court,  and  the  real 
estate  shall  not  be  alienable  without  the 
Joint  consent  of  husband  and  wife,  when  that 
relation  exists.  But  no  property  shall  be 
exempt  from  sale  for  taxes  or  assessments, 
or  for  the  payment  of  obligations  contracted 
for  the  purchase  of  said  property,  or  for  the 
erection  or  repair  of  improvements  on  the 
real  estate  exempted,  or  for  house,  field  or 
other  labor  performed  on  the  same.  The  ex- 
emption herein  provided  for  in  a  city  or 
town  shall  not  extend  to  more  Improvements 
or  buildings  than  the  residence  and  business 
bouse  of  the  owner;  and  no  Judgment  or  de- 
cree or  execution  shall  be  a  Hen  upon  ex- 
empted property  except  as  provided  in  this 
article. 

"Sec.  2.  The  exemptions  provided  for  in 
section  1  shall  inure  to  the  widow  and 
heirs  of  the  party  entitled  to  such  exemption, 
and  shall  apply  to  all  debts,  except  as  speci- 
fied in  said  section." 

"Sec.  4.  Nothing  in  this  article  shall  be 
construed  to  prevent  the  holder  of  a  home- 
stead from  alienating  his  or  her  homestead 
so  exempted  by  deed  or  mortgage  duly  ex- 
ecuted by  himself  or  herself,  and  by  husband 
and  wife,  if  such  relation  exists." 

That  the  land  in  controversy  was  the  home- 
stead of  James  M.  Thomas,  when  he  alone 
executed  a  deed  purporting  to  convey  it  to 
his  wife  and  two  adopted  children,  is  not 
questioned.  If  the  deed  is  an  attempted 
alienation  of  homestead  real  estate  and 
it  is  ineffectual  as  such,  because  the  wife 
did  not  Join  In  executing  the  deed  as 
required  by  the  Constitution,  the  complain- 
ants have  no  title  to  the  land  they  seek  td 
have  partitioned  to  them. 

The  constitutional  exemptions  apply  only 
to  property  owned  by  the  head  of  the  family. 
The  exemptions  are  for  the  benefit  of  the 
family,  and  Inure  to  the  widow  and  heirs 
of  the  party  entitled  to  the  exemption.  The 
methods  prescribed  for  the  alienation  of  the 
exempted  real  estate  are  restrictions  design- 
ed for  the  protection  of  all  the  beneficiaries 
of  the  exemption.  Therefore  the  prescribed 
methods  of  alienation  are  as  essential  when 
the  homestead  real  estate  is  alienated  to 
members  of  the  family  as  to  others. 
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The  right  of  the  owner  to  voluntarily  alien- 
ate the  property,  real  or  personal,  to  which 
the  constitutional  exemption  attaches,  is  not 
given  by  the  Constitution.  This  right  is  in- 
herent as  an  Incident  to  or  an  attribute  of 
the  ownership  of  the  property.  But  the  Con- 
stitution provides  "that  the  real  estate  shall 
not  be  alienable  without  the  joint  consent 
of  husband  and  wife,  when  that  relation  ex- 
ists," and  that  "nothing  in  this  article  shall 
be  construed  to  prevent  the  holder  of  a  home- 
stead from  alienating  his  or  her  homestead 
so  exempted  by  deed  or  mortgage  duly  ex- 
ecuted by  himself  or  herself,  and  by  hus- 
band and  wife  If  such  relation  exists."  The 
law  prescribes  how  deeds  of  conveyance  and 
mortgages  of  real  estate  shall  be  duly  ex- 
ecuted by  husband  and  wife. 

The  words  "alienable"  and  "alienating' 
are  used  in  the  quoted  sections  of  the  Con- 
stitution in  the  sense  of  conveying  or  trans- 
ferring the  legal  title,  or  any  beneficial  in- 
terest, in  the  exempt  homestead  real  estate 
during  the  life  of  its  owner.  The  method  by 
which  the  homestead  shall  be  alienated — 1.  e., 
conveyed  or  transferred — being  expressly  and 
specifically  prescribed  and  defined  in  the 
Constitution  to  be  by  Joint  consent  and  by 
deed  or  mortgage  duly  executed  by  husband 
and  wife  when  that  relation  exists,  all 
other  methods  of  alienation  are  inhibited. 
Therefore  no  instrument  is  effectual  as  an 
alienation  of  or  a  conveyance  or  transfer  of 
title  to  or  any  interest  in  the  homestead  real 
estate,  without  the  Joint  consent  of  husband 
and  wife  when  that  relation  exists,  which 
Joint  consent  shaH  be  evidenced  by  a  deed  or 
mortgage  duly  executed  and  acknowledged 
by  the  husband  and  wife  with  the  formali- 
ties prescribed  by  law  for  conveyances  by 
husband  and  wife. 

The  deed,  therefore,  executed  solely  by 
James  M.  Thomas,  the  husband,  by  which  he 
attempted  to  convey  the  legal  title  to  his 
homestead  real  estate,  was  a  nullity,  and 
effected  nothing,  and  conferred  upon  the 
grantees  named  therein  no  right,  title,  or  in- 
terest whatever  in  the  property.  See  McDon- 
ald v.  Sanford,  88  Miss.  033,  41  South.  360, 117 
Am.  St.  Rep.  758,  9  Am.  &  Eng.  Ann.  Cas.  1, 
and  authorities  cited. 

The  decree  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR,   HOOKER,  and  ±»ARKH1LL. 

JJ.,  concur  in  the  opinion. 


(121  La.) 
No.  16,762. 

CHERRY  et  ux.  v.  LOUISIANA  ft  A.  RY. 
CO. 

(Supreme  Court  of  Louisiana.    April  27,  1908. 
Rehearing  Denied  May  25,  1908.) 

1.  Railboads— Accident  at  Crossing— Pre- 
cautions. 

Where,  by  leaving  cars  near  or  upon  a  pub- 
lic crossing,  a  railway  company  has  obstructed 


the  view  and  created  an  extra  danger  to  travel- 
ers upon  the  crossing,  It  is  bound  in  approach- 
ing the  crossing  to  use  extra  precautions,  as  by 
a  less  amount  of  speed,  or  by  increased  warn- 
ings, or  otherwise ;  and  the  fact  that  the  cross- 
ing is  upon  the  yard  of  the  railway  company 
makes  no  difference. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  981-987.] 

2.  Same— Duty  of  Traveler. 

Where  the  distance  across  four  railroad 
tracks  is  only  49  feet,  a  traveler  about  to  cross 
the  tracks  exercises  all  due  legal  care  and  pru- 
dence if  he  stops  and  looks  and  listens  before 
venturing  upon  the  first  track.  He  is  not  re- 
quired to  repeat  the  precaution  with  each  of  the 
tracks  in  succession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1043-1056.] 

8.  Death— Damages. 

The  father  and  mother  of  two  children,  aged 
6  and  10,  are  allowed  $12,000  damages  for  the 
suffering  and  death  of  the  two  children,  result- 
ing from  the  negligence  of  the  defendant  com- 
pany. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  SS  120-130.] 

(Syllabus  by  the  Court.) 

Appeal  from  Second  Judicial  District  Court, 
Parish  of  Webster ;  Richard  Cleveland  Drew, 
Judge. 

Action  by  John  F.  Cherry  and  wife  against 
the  Louisiana  ft  Arkansas  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Henry  Moore  and  White,  Thornton  &  Hollo- 
man,  for  appellant.  Sandlln  ft  Robertson  and 
Stewart  ft  Stewart,  for  appellees. 

PROVOSTY,  J.  The  plaintiffs  sue  the  de- 
fendant railway  company  for  the  death  of 
their  two  little  boys,  one  6  and  the  other  10 
years  old,  who  were  killed  upon  the  Cemetery 
street  crossing  of  the  defendant's  railway  in 
the  town  of  Minden  by  being  run  over  by  one 
of  the  locomotives  of  the  defendant  company. 
Cemetery  street  la  40  feet  wide,  and  crosses 
the  yard  of  the  defendant  company.  It  runs 
east  and  west,  and  the  tracks  upon  the  yard 
run  north  and  south.  There  are  four  of  them 
—three  side  tracks  and  one  mam  track.  The 
two  lads  at  about  2  o'clock  In  the  day  were 
going  west  upon  Cemetery  street  In  a  one- 
mule  wagon  driven  by  their  grandfather. 
Mr.  Johnson.  They  were  seated  on  the  floor 
of  the  wagon  at  the  tall  end,  facing  back, 
with  their  feet  dangling,  while  their  grand- 
father and  his  12-year  old  son  were  seated 
upon  the  spring  seat  In  front  As  Johnson  ap- 
proached the  tracks,  there  was  to  his  right, 
or  north,  and  flush  with  the  first  track,  and 
20  feet  from  the  crossing,  a  large  warehouse 
obstructing  his  view  in  that  direction,  that  is 
to  say,  in  the  direction  from  which  the  loco- 
motive was  coming.  At  the  north  end  of  this 
warehouse,  about  500  feet  from  the  crossing, 
was  a  planer  mill,  making  the  usual  noises 
of  such  an  establishment.  When  Johnson 
reached  the  first  track,  he  stopped,  looked, 
and  listened.  As  he  thus  stood,  with  the  head 
of  his  mule  pointing  west  and  within  a  few 
feet  of  the  first  track,  there  were  cars  ob- 
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structing  his  view  on  both  sides  of  the  cross- 
ing. Ou  his  right,  or  north,  side  there  were 
tbe  following:  On  the  first  track,  some  cars, 
30  or  90  feet  from  the  crossing ;  on  the  second 
track,  some  flat  cars  loaded  with  logs,  begin- 
ning about  20  or  30  feet  from  the  crossing; 
on  tbe  third  track,  that  next  to  the  main 
track,  a  long  train  of  cars  loaded  with  logs, 
beginning  some  5  feet  upon  the  crossing  and 
extending  a  long  distance  north.  Tbe  testi- 
mony conflicts  as  to  the  number  of  cars  on  the 
left  of  Johnson,  or  south  of  the  crossing.  Ac- 
cording to  Lee  Griffln,  whose  testimony  we 
have  adopted  In  the  matter  of  the  number 
and  location  of  these  cars,  there  was  but  one 
car  below  the  crossing,  and  It  stood  20  or  30 
feet  or  more  from  the  crossing.  Not  seeing 
and  not  hearing  anything,  and  thinking  tbe 
way  safe,  Johnson  ventured  upon  the  tracks. 
Tbe  distance  from  the  outer  rail  of  the  first 
track  to  the  outer  rail  of  the  fourth  track 
was  49  feet.  He  passed  the  first,  second, 
and  third  tracks  safely;  but  on  the  fourth 
track,  on  the  other  side  of  tbe  long  train  of 
cars  which  stood  upon  the  third  track,  a  loco- 
motive with  tender  was  coming,  and  was  so 
close  to  the  crossing,  when  the  mule  and  wag- 
on appeared  from  behind  the  cars  that  stood 
on  the  third  track,  that  a  collision  was  in- 
evitable. The  locomotive  was  backing.  John- 
son says  he  did  not  hear  it,  and  we  can  well 
believe  the  statement,  as  he  would  not  other- 
wise have  cast  under  its  wheels  his  own  life 
and  the  other  precious  lives  in  his  keeping. 
His  not  hearing  is  accounted  for  by  the  fact 
that  the  planer  mill  to  his  right  was  making 
some  noise,  but  more  especially  by  the  fact 
that  the  track  was  downgrade  and  smooth, 
and  the  locomotive  had  shut  off  steam  275 
yards  back,  and  was  coming  almost  noiseless- 
ly ;  the  only  noise  being  tbe  rumbling  of  tbe 
wheels. 

The  seriously  contested  facts  in  the  case 
are  as  to  the  speed  of  the  engine  and  as  to 
whether  the  usual  signals  by  bell  and  whistle 
were  given. 

The  crew  of  the  locomotive,  and  one  wit- 
ness who  first  saw  it  when  within  30  feet  of 
the  crossing,  say  it  was  going  at  from  6  to 
10  miles  an  hour;  but,  If  by  this  is  meant 
that  It  was  not  going  faster  than  was  usual 
upon  the  yard,  the  testimony  stands  in  op- 
position to  that  of  a  large  number  of  witness- 
es whose  attention  was  attracted  to  it.  These 
witnesses  lived  In  the  neighborhood  of  this 
yard,  and  were  accustomed  to  the  noises  and 
movements  upon  it,  and  the  speed  of  this  par- 
ticular engine  would  not  likely  have  attracted 
their  attention,  if  it  had  not  been  unusual ; 
and  the  effect  upon  the  wagon  shows  that  the 
blow  must  have  been  quick  and  sharp.  Every 
spoke  was  broken  in  the  two  hind  wheels, 
where  the  wagon  was  struck.  One  witness, 
of  more  than  12  years'  experience  as  a  locomo- 
tive engineer,  says  that  his  attention  was  at- 
tracted to  the  engine  by  the  rapidity  of  its 
exhaust;  that  it  shut  off  steam  -about  275 
yards  from  the  crossing,  and  that  he  contin- 


ued to  observe  it  until  it  was  about  75  yards 
of  the  crossing,  and  it  was  still  going  about 
25  miles  an  hour.  How  far  beyond  the  cross- 
ing the  locomotive  ran  after  the  collision  It 
is  Impossible  to  know  definitely  from  the  con- 
flicting testimony. 

The  occupants  of  the  wagon  were  hurled 
in  the  air  and  forward,  how  far  is  variously 
stated  by  the  witnesses.  Johnson  was  found 
senseless,  but  with  no  serious  injury.  His 
son  was  unhurt.  The  two  other  boys  fell  on 
the  track  and  were  run  over.  One  had  a  hand 
and  a  foot  cut  off,  and  the  other  a  leg ;  and 
both  were  otherwise  wounded  and  severely 
bruised  and  lacerated.  Both  died  before  the 
next  morning. 

It  is  inconceivable  that  if  the  whistle  was 
blown  near  enough  to  the  crossing  to  serve 
for  a  warning,  or  if  the  bell  was  rung  con- 
tinuously, these  signals  would  not  have  been 
heard  by  Johnson  and  by  so  many  persons 
whose  attention  was  attracted  to  this  engine 
by  Its  unusual  speed.  The  theory  that  will 
best  reconcile  the  conflicting  testimony  on 
these  points  is  that  the  whistle  was  blown 
too  far  up  the  track  to  serve  as  a  warning, 
and  the  bell  was  begun  to  be  rung  too  near 
or  too  late. 

Defendant  has  an  elaborate  argument  with 
diagrams  to  prove  that  the  smokestack  of  the 
locomotive  protruded  1%  feet  above  the  long 
train  of  log  piled-up  cars  on  the  other  side 
of  which  the  locomotive  was  coming,  and  that 
Johnson  could  have  seen  It.  But  the  best 
proof  that  Johnson  could  not  see  It  Is  that  he 
stopped  and  looked  and  did  not  see  it,  al- 
though he  bad  good  eyes  and  was  familiar 
with  the  crossing. 

Defendant's  learned  counsel  argue  that 
Johnson  stopped  at  tbe  wrong  place  to  look 
and  listen ;  that  he  should  not  have  stopped 
before  going  upon  the  first  track,  but  should 
have  waited  until  he  had  gone  upon  tracks 
1,  2,  and  3.  We  do  not  agree  with  that  view. 
Tbe  four  tracks  were  only  49  feet  across. 
Johnson  could  see  and  hear  just  as  well 
where  he  stopped  as  nearer  to  the  fourth 
track,  and  had  he  gone  upon  the  tracks  and 
stopped  there,  and  been  injured,  defendant 
would  have  been  the  flTst  to  construe  his  act 
into  negligence. 

We  are  satisfied  that  the  true  cause  of  the 
accident  was  the  negligence  of  the  employes 
of  defendant  In  charge  of  the  locomotive  in 
not  giving  the  proper  warnings  by  bell  and 
whistle,  and  in  coming  upon  this  crossing, 
one  of  the  most  frequented  of  the  town,  at  a 
negligent  speed,  especially  In  view  of  Its 
obstructed  condition  from  the  cars  standing 
upon  and  near  It.  The  engineer  frankly  ad- 
mitted on  the  witness  stand  that  he  did  not 
know  the  cars  stood  so  near  the  crossing,  or. 
in  other  words,  that  the  crossing  was  so  ob- 
structed or  so  dangerous.  This  engineer,  by 
the  way,  was  a  mere  fireman,  with  very  llttl* 
experience  In  running  engines,  who  had  taken 
charge  that  very  day  In  the  absence  of  the 
regular  engineer  on  leave.   The  same  fireman. 
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acting  engineer,  was  discharged  twice  for 
negligence  between  the.  date  of  this  accident, 
May,  1906,  and  the  date  of  the  trial,  June, 
1907. 

By  leaving  these  cars  so  near  the  crossing 
and  obstructing  the  view,  defendant  increas- 
ed the  danger,  and  thereby  assumed  the  duty 
of  taking  extra  precautions  for  guarding 
against  accidents.  Eichorn  v.  N.  O.  &  C.  R. 
L.  &  Pr.  Co.,  112  La.  237,  36  South  335,  104 
Am.  St.  Rep.  437. 

Defendant  not  only  took  no  extra  precau- 
tions, but  neglected  even  the  ordinary  ones. 
It  ran  this  locomotive  at  extra  speed  and 
noiselessly  on  the  other  side  of  a  train  of 
cars,  thereby  laying  a  sort  of  trap,  and  gave 
imperfectly,  If  at  all,  even  the  ordinary  sig- 
nals of  bell  and  whistle. 

One  who,  on  a  public  highway,  approaches 
a  railroad  track,  and  can  neither  hear  nor  see 
any  indication  of  a  moving  train,  is  not 
chargeable  with  negligence  in  assuming  that 
there  Is  none  sufficiently  near  to  make  the 
crossing  dangerous.  Tabor  v.  Mo.  Valley  R,  R. 
Co.,  46  Mo.  353,  2  Am.  Rep.  517 ;  Kennayde  v. 
Pac.  R.  R.  Co.,  45  Mo.  255.  See,  also,  Correll 
v.  B..  C.  R.  &  M.  R.  R.  Co.,  38  Iowa,  120,  18 
Am.  Rep.  22,  and  Pennsylvania  R.  Co.  v.  Web- 
er, 76  Pa.  157,  18  Am.  Rep.  407;  Louisville, 
etc.,  R.  R.  Co.  v.  Commonwealth,  13  Bush 
(Ky.)  388,  26  Am.  Rep.  205. 

Plaintiffs  claim  damages  as  follows:  For 
the  great  shock  to  them,  and  for  their  pain, 
sorrow,  anguish,  and  distress,  $10,000;  for 
deprivation  of  comfort,  society,  companion- 
ship, and  assistance  of  their  boys,  who  were 
their  only  children,  $10,000;  for  the  pain, 
torture,  and  anguish  suffered  by  the  boys, 
and  which  they  Inherit  from  them,  $15,000; 
punitory  damages,  $10,000 — total,  $45,000. 
The  Jury  allowed  $30,000,  without  specifica- 
tion of  what  they  made  the  allowance  for. 

This  case  is  not  one  for  the  allowance  of 
punitory  damages.  Parker  v.  Crowell  &  Spen- 
cer, 115  La.  466,  39  South.  445.  Touching  the 
proper  amount  of  damages  to  allow  In  a  case 
of  this  kind  we  find  no  occasion  for  adding 
anything  to  what  was  said  in  the  case  of 
Bourg  v.  Brownell-Drews  Lumber  Co.  (La.) 
45  South.  972.  In  Buechner  v.  City,  112  La. 
599,  36  South.  603,  66  L.  R,  A.  334, 104  Am.  St. 
Rep.  455,  for  the  death  of  a  child,  this  court 
allowed  the  parents  $6,000.  A  like  amount 
for  each  of  the  children  will  in  this  case  satis- 
fy the  ends  of  Justice. 

The  Judgment  appealed  from  is  reduced  to 
$12,000,  and,  as  thus  reduced,  is  affirmed. 
Plaintiffs  to  pay  costs  of  appeal,  and  defend- 
ant those  of  lower  court 

(121  La.) 

No.  16,877. 

RUDOLF  et  al.  v.  GERDT. 

(Supreme  Court  of  Louisiana.    May  11,  1908.) 

1.  Consideration  —  Sufficiency  —  Simula- 
tion Vel  Non. 

The  act  attacked  was  not  a  simulation. 


2.  Same—  Records. 

Even  in  the  case  of  simulation,  If  the  act 
be  placed  of  record  and  has  every  appearance  of 
the  real,  a  third  person  who  buyB  in  good  faith 
cannot  be  divested  of  his  property.  After  many 
years  have  elapsed,  the  plea  of  prescription  will 
be  maintained. 

3.  Sams — Sale — Consideration — Annuity- 

An  owner  may  sell  his  property,  payable  in 
installments  at  long  intervals,  and  thereby  trans- 
fer a  valid  title,  although  the  purpose  may  be  to 
provide  for  an  annuity. 

4.  Same— Annuity  Less  Than  Rent. 

The  sale  of  property  for  an  annuity  which 
is  less  than  the  annual  rental  of  the  property 
may  none  the  less  be  a  valid  and  binding  sale 
There  waa  a  serious  price. 

5.  Same— Third  Persons. 

There  was  in  effect  a  sale  for  a  fair  and 
valid  consideration. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St.  Paul,  Judge. 

Action  by  Theobald  R.  Rudolf  and  others 
against  Mrs.  Widow  Elizabeth  Gerdy.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

Clegg  &  Qulntero  and  Philip  Stephens  Gid- 
lere,  for  appellants.  Charles  Ferdinand  Clai- 
borne, for  appellee. 

BREAUX,  C.  J.  Plaintiffs  brought  this 
suit  to  annul  and  set  aside  defendant's  title 
to  her  property. 

Plaintiffs  are  the  grandchildren  and  forced 
heirs  of  the  late  Eliza  Lagrange,  widow  of 
Adolph  Jean  Lacroix,  who  departed  this  life 
In  the  year  1902. 

Plaintiffs  went  into  the  possession  of  the 
property  of  her  succession. 

The  last  husband  of  the  late  Eliza  Lagrange 
was  the  late  Adolph  Jean  Lacroix,  who  de- 
parted this  life  in  the  year  1892,  leaving  Eliza 
Lagrange,  his  wife,  his  universal  legatee. 

Plaintiffs  attack  the  sale  made  by  their 
grandmother  and  Jean  Lacroix  to  John  Lan- 
gles  of  nine  pieces  of  real  estate  in  this  city. 

Defendant  Is  the  owner  of  one  of  these  nine 
pieces,  and  the  action  is  directed  against  her 
to  set  aside  the  sale  made  to  her  of  that 
particular  city  lot  She  In  good  faith  bought 
the  property  from  Langles. 

The  consideration  of  the  original  sale  of 
the  nine  lots  of  which  defendant  owns  one 
was  an  annuity  of  $29,000,  which  the  buyer. 
John  Langles,  promised  to  pay  in  different 
installments,  made  payable  in  eight  years 
from  the  date  of  the  act. 

The  buyer  delivered  nonnegotiable  note*, 
representing  the  annuities,  due  by  him  as  pur- 
chaser of  the  property  first  referred  to.  to 
the  said  Adolph  Jean  Lacroix  and  Mrs.  Eliza 
Lagrange,  his  wife. 

There  were  conditions  attached  to  these 
notes.  One  of  them  was  that  in  case  of  tbe 
death  of  the  vendor*  before  their  maturity 
they  were  not  to  be  collected  at  all  and  tbe 
mortgage  was  to  be  extinguished. 

In  so  far  as  husband  and  wife  attempted  to 
favor  each  other  in  the  transaction,  plaintiffs 
attack  the  sale  on  the  ground  that  it  was  an 
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understanding  between  married  persons  and 
contrary  to  public  policy. 

Plaintiffs  also  set  out  the  ground  that  these 
vendors  undertook  to  stipulate  regarding  the 
assets  of  a  succession  not  yet  devolved,  In 
violation  of  a  prohibitory  law. 

There  are  other  grounds  alleged. 

Heretofore,  In  the  Costa  Case,  119  La.  781, 
44  South.  477,  all  the  grounds  urged  In  plain- 
tiffs' original  petition  were  decided  adversely, 
to  the  demand  which  is  now  brought  against 
the  present  defendant 

The  learned  counsel  for  plaintiffs  aver  that 
they  have  closely  read  the  opinion  in  the  case 
just  cited,  and  that  as  a  result  they  have  filed 
a  supplemental  petition,  in  which  they  en- 
deavored to  supply  omissions  and  cure  de- 
fects in  their  original  petition. 

Plaintiffs'  grounds  are  set  out  In  their  sup- 
plemental and  amended  petition. 

We  do  not  think  that  we  should  specially 
take  up  the  grounds  that  have  been  hereto- 
fore disposed  of  with  a  view  of  deciding  them 
again.  None  the  less  wc  will  consider  the 
new  points  urged  from  the  view  presented  by 
plaintiffs'  learned  counsel. 

In  the  Costa  Case,  just  cited,  we  held  that 
the  sale  In  question,  attacked  by  plaintiffs, 
had  consideration ;  that  the  amount  declared 
to  have  been  paid  in  cash  had  some  reality. 

After  reconsidering  the  issue,  we  are  con- 
firmed in  the  ground  heretofore  taken  and  de- 
cided. 

The  plaintiffs  in  the  present  action  in  their 
said  supplemental  petition  endeavor  to  meet 
and  overcome  our  decision  heretofore  express- 
ed by  alleging  that  the  cash  payment  men- 
tioned in  the  deed  was  fictitious;  that  it 
was  the  merest  simulation,  made  manifest  by 
the  fact  that  Langles,  the  buyer,  received 
$1,800  from  rental,  while  the  act,  on  the  con- 
trary, recites  that  the  amount  was  paid  In  cash. 

Plaintiffs  urge  that,  as  they  have  alleged 
that  the  amount  was  taken  out  of  the  rental, 
It  must  be  taken  as  true  for  the  purpose  of 
deciding  the  exception. 

The  position  is  hardly  tenable  In  view  of 
the  fact  that  the  deed  of  sale  of  record  (a  copy 
of  which  Is  now  before  us)  shows  the  con- 
trary, and  we  have  already  decided  that  this 
declaration  in  the  deed  is  binding. 

But,  conceding,  for  the  discussion,  that  It  Is 
as  plaintiffs  alleged,  we  none  the  less  do  not 
think  that  plaintiffs  are  entitled  to  a  judg- 
ment for  reasons  that  we  will  state  later. 

Regarding  the  annuity  we  will  state  that 
according  to  plaintiffs  it  amounted  to  $3,000 
per  year,  while  the  annual  revenues  of  the 
property  amounted  to  $3,600  per  year — a  prof- 
it plaintiffs  claim  of  revenues  collected  by 
Langles  over  the  annuity  of  $600  per  year. 

Again,  regarding  values,  plaintiffs  alleged 
that  the  property  was  worth  $30,000,  being 
$6,700  over  the  value  placed  upon  it  in  the 
transfer  to  Langles  at  the  time  of  the  execu- 
tion of  the  deed. 

We  may  as  well  state  at  this  time  that  the 
difference  in  value  from  $24,000,  estimate 


placed  upon  the  property  In  the  said  deed  of 
sale  to  Langles,  to  $30,700,  value  alleged  by 
plaintiffs,  cannot  be  cause  for  setting  aside 
the  sale  to  the  present  defendant  It  does 
not  appear  that  she,  one  of  the  vendors,  had 
the  least  cause  or  the  most  remote  ground  for 
suspecting  that  the  value  placed  on  the  prop- 
erty was  less  than  stated. 

The  parties,  Mrs.  Lagrange  and  Jean  La- 
crolx,  were  at  liberty  to  place  that  value  upon 
the  property. 

In  order  to  make  it  appear  that  Langles, 
the  purchaser,  gained  a  great  and  undue  ad- 
vantage over  the  vendors,  plaintiffs  In  addi- 
tion alleged  that  Mrs.  Lacrolx  was  78  years 
of  age,  and  that  In  consequence  the  buyer  had 
good  ground  to  hope  that  she  and  her  hus- 
band, who  was  her  senior,  would  not  live  to 
collect  the  whole  annuity. 

Plaintiffs  alleged,  further,  that  their  grand- 
mother accomplished  a  double  purpose  In  thus 
selling.  She  enjoyed  the  fruits  of  the  prop- 
erty for  the  rest  of  her  life,  and  at  the  same 
time  evaded  the  law  and  disinherited  her 
forced  heirs. 

We  are  Impressed  by  the  fact  that  the  de- 
fendant accepted  the  title  to  the  lot  In  ques- 
tion on  the  faith  which  a  record  title  Inspired. 

We  take  up  plaintiffs'  contention  that  the 
amount  was  inadequate,  because  Langles,  the 
buyer,  collected  rental  which  exceeded  the 
yearly  installments. 

In  our  decision  cited  above  we  did  not  go 
as  far  in  conceding  for  the  purpose  of  decid- 
ing this  point  as  we  propose  to  do  at  this 
time. 

We  do  not  see  our  way  clear  to  hold  that  a 
third  person,  after  more  than  10  years  after 
the  deed  under  which  the  property  Is  held 
In  good  faith,  can  be  ousted  from  her  pos- 
session and  her  title  be  annulled.  She,  the 
purchaser  here,  could  not  very  well  know  that 
the  amount  as  declared  In  the  deed  as  having 
been  paid  In  cash  was  not  cash,  but  consisted 
of  a  sum  which  the  buyer  collected  on  the 
property  as  rental. 

The  original  owners  sold  the  property  for  an 
amount  which  they  held  out  as  fair.  If  It  was 
not  fair,  it  does  not  prejudice  the  rights  of  the 
defendant.  This  court  is  committed  to  the 
principle  that  the  owners  must  be  held  to 
some  good  faith  In  placing  titles  of  record. 

Buyers  of  property  in  good  faith  have 
rights,  as  well  as  owners  who  place  titles  of 
record,  as  well  also  as  heirs  of  owners ;  and 
If  the  former  sell  and  the  heirs  remain  silent 
for  years  the  title  must  be  held  good. 

It  has  been  decided  that  a  married  woman 
(although  the  law  seeks  to  protect  her)  who 
makes  a  simulated  sale  in  the  interest  of  her 
husband  or  in  compliance  with  his  wishes 
must  bear  the  consequence  If  the  title  passes 
to  third  persons.  Broussard  v.  Broussard, 
45  La.  Ann.  1085,  13  South.  690;  Maurin  & 
Co.  v.  Rouquer  et  al.,  19  La.  364.  594 ;  Rich- 
ardson v.  Hyams,  1  La.  Ann.  287. 

In  the  recent  case  of  Gougenheim  v.  Er- 
mann,  118  La.  Ann.  577,  43  South.  170,  and 
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In  Thompson  Whitbeck,  47  La.  Ann.  49,  16 
South.  570,  and  in  Bordelon  v.  Gumbel  &  Co., 
118  La.  645,  43  South.  264.  all  these  decisions 
uniformly  hold  substantially  to  the  views  be- 
fore expressed. 

The  discussion  has  been  to  this  point  on 
the  assumption  that  the  sale  was  simulated. 
In  reality  it  was  not  simulated. 

A  contract  may  be  entered  into  for  the  pay- 
ment of  an  annuity  and  be  binding,  though 
the  property  transferred  as  a  consideration 
returns  more  rent  than  the  transferee  binds 
himself  to  pay.  It  may  surely  become  bind- 
ing in  the  course  of  time,  even  if  not  bind- 
ing at  the  time  entered  into. 

In  reference  to  this  contract  it  should  be 
borne  in  mind  that  the  vendors  of  the  lots  in 
question  were  old.  Both  owned  the  prop- 
erty. The  wife  had  the  larger  number  of 
lots.  As  relates  to  the  husband,  older  in 
years,  we  infer  the  wife  sought  to  protect 
him,  though  It  was  not  much  of  a  protection 
after  all ;  for  he  owned  two  of  the  lots  sold 
to  Langles  and  was  to  receive  only  $50  a 
month,  while  she  received  the  remainder. 

We  have  not  found  that  there  was  viola- 
tion of  any  prohibitory  law  which  can  have 
the  effect  of  divesting  the  defendant  from  the 
ownership  of  the  property.  She,  the  purchaser 
here,  is  not  concerned,  and  cunnot  be  held  to 
a  responsibility  and  liability  because  of  the 
contract,  in  which  both  the  husband  and  wife 
appear  as  vendors.  It  may  well  be  that  own- 
ers may  sell  property  on  credit,  on  conditions 
very  much  resembling  an  annuity,  without 
committing  acts  of  fraud  and  simulation. 

From  that  point  of  view  It  does  not  seem 
that  there  was  any  intention  on  the  part  of 
these  aged  persons  to  deprive  their  grand- 
children of  the  legitime.  There  Is  really  no 
legitime  involved  here. 

The  French  text  authors  on  this  subject- 
that  is,  on  the  subject  of  annuities,  or  sales 
to  secure  annuities — following  the  decisions 
of  their  court,  disagree  upon  the  subject. 

It  Is  stated  by  one  of  these  authors  that 
recent  jurisprudence,  different  from  the  old, 
holds  that  a  sale  is  valid,  though  an  annuity 
representing  the  price  is  less  than  the  rental. 
One  of  these  authors  states  that  the  price 
may  be  simulated  and  "'derisive,"  to  'trans- 
late his  word,  If  It  has  no  proportion  to  the 
value  of  the  thing  sold.  Baudry  de  la  Con- 
tinerle  de  la  Vente  et  de  l'Exchange,  8  129. 
et  seq. 

When  a  vendor  parts  with  his  property 
for  an  annuity,  he  may  be  influenced  by  spe- 
cial reasons  to  accept  a  limited  price,  as,  for 
instance,  a  certain  and  fixed  revenue  In  pref- 
erence to  the  rental  revenues,  more  or  lesB 
uncertain.  He  may  wish  to  shield  himself 
from  the  loss  which  may  be  occasioned  by 
a  fortuitous  event,  that  might  destroy  the 
thing  sold  or  diminish  Its  revenues.  He  may 
wish  to  relieve  himself  of  the  cares  and  an- 
noyances to  which  a  lessor  is  exposed,  and 
which  are  sometimes  very  considerable. 


The  amount  agreed  upon  Is  an  appreciable 
revenue — in  consequence,  a  price.  Id. 

The  learned  text  author  discusses  the  sub- 
ject learnedly  and  interestingly,  and  is  em- 
phatic In  the  declaration  that  there  is  a  price. 

Ia  Troplong  on  Sales,  similar  views  are 
expressed.  Troplong  is  frequently  referred 
to  among  the  French  text-writers  as  a  learn- 
ed and  reliable  authority  on  the  subject  of 
sales. 

We  will  not  pursue  this  branch  of  the  case 
further.  There  is  other  French  authority 
In  accord  with  the  foregoing.  Others  are 
not  in  accord  upon  the  subject 

The  allegations  of  plaintiffs'  petition  and 
the  questions  of  law  to  which  they  have  giv- 
en rise  lead  to  the  one  Inference  that  there 
was  conveyance  of  property  for  a  valid  con- 
sideration. 

The  sale,  it  Is  true,  has  been  construed 
in  the  light  of  an  annuity  (that  was  plain- 
tiffs' contention).  It  has  been  reviewed  in 
that  light,  and  a  conclusion  reached  different 
from  the  contention. 

It  was  a  transfer  for  a  fixed  consideration, 
to  be  paid  annually,  absolutely,  and  without 
contingency. 

Years  have  elapsed.  In  the  presence  of 
the  vendors,  and  without  any  objection  ou 
their  part,  the  property  has,  as  authorized 
by  the  recorded  title,  been  treated  and  consid- 
ered as  the  property  of  others  than  the  origi- 
nal vendors.  While  the  original  vendors  were 
living  and  present  in  this  city,  the  property 
was  conveyed  to  a  third  person. 

For  reasons  stated,  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment 
appealed  from  is  affirmed. 


(121  La.) 
No.  16,951. 
KREMER  et  al.  v.  KREMER. 
(Supreme  Court  of  Louisiana.    Feb.  3,  1908. 
On  the  Merits,  April  27,  1908) 

1.  Appeal— Dismissal-Grounds  op  —  Wart 
of  Actual  Controversy— Controversy  Re- 
maining. 

The  parties  to  the  partition  have  not  admit- 
ted that  ali  those  who  claim  as  heirs  have  an 
actual  interest 

2.  Same  —  Disagreement  About  Methods 
and  tebms. 

The  parties  do  not  agree  as  to  the  mode  of 
the  partition,  nor  as  relates  to  terms. 

3.  Same— Jurisoictton. 

There  remains  an  issue  to  be  determined  on 
appeal,  sufficiently  made  out  to  justify  the  court 
in  declining  to  dismiss  the  appeal. 

4.  Same— Not  Admitted  as  Mere  Decree  of 
Partition  Among  Co-owners. 

There  is  no  consent  among  the  parties  as 
can  be  of  avail  in  matter  of  jurisdiction  on  ap- 
peal. 

On  the  Merits. 

5.  Husband  and  Wife — Commun ity  Prop- 
erty—Administration. 

Nicholas  Kremer  died  after  his  wife.  His 
estate  consisted  entirely  of  community  property. 
At  his  death  the  community  owed  debts.  The 
affairs  of  that  community  had  never  been  settled 
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or  liquidated.  The  heirs  of  both  husband  and 
wife  were  the  children,  issue  of  their  marriage. 
One  of  the  sons  was  appointed  and  confirmed 
as  administrator  of  his  succession.  In  that  ca- 
pacity be  was  charged  with  the  administration 
and  settlement  of  the  entire  estate  of  the  deceas- 
ed, including  therein  the  community  property 
and  affairs.  The  administration  of  the  succes- 
sion of  the  husband  under  such  circumstances 
carried  with  ii  the  administration  and  settle- 
ment of  the  wife's  interest  in  the  community. 
Having  been  appointed  administrator  of  the 
husband,  he  can  t>y  no  acts  of  his  own  divest 
himself  of  the  administration  of  the  entire  prop- 
erty and  relieve  himself  from  liability  therefor. 
There  is  no  occasion  for  his  seeking  to  obtain  a 
division  of  the  property  into  two  parts,  one-half 
belonging  to  the  wife's  heirs,  in  order  to  settle 
the  community.  His  duty  and  powers  as  admin- 
istrator authorized  him  under  orders  of  the 
court  to  sell  at  probate  sale  so  much  of  the 
property  as  was  required  to  pay  debts.  So  long 
as  there  are  debts  of  the  community  unpaid,  the 
heirs  of  the  wife  have  no  right,  and  the  admin- 
istrator* has  no  authority,  to  turn  over  the  prop- 
erty to  the  heirs  for  partition  among  them- 
selves, and  the  court  should  not  give  its  sanction 
to  this  being  done. 

6.  Courts — Allotment  or  Gases  to  Differ- 
ent Divisions  of  District  Court— Consti- 
tutional Provisions. 

The  precise  scope  and  effect  of  article  134 
of  the  Constitution  of  1898  touching  the  allot- 
ment of  cases  to  the  different  divisions  of  the 
civil  district  court  for  the  parish  of  Orleans  have 
given  rise  to  much  controversy,  and  the  deci- 
sions of  this  court  have  turned  to  a  great  de- 
gree upon  the  exact  stage  which  the  proceedings 
had  reached  when  objections  to  the  same  were 
advanced,  and  to  a  consideration  of  the  results, 
injurious  or  harmless,  to  parties  which  would 
flow  from  too  rigid  an  application  of  the  provi- 
sions of  that  article.  The  court  has,  however, 
recognized  that  those  provisions  will  be  enforced 
when  objections  to  a  departure  therefrom  are 
timely  made,  as  they  were  in  this  instance. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;   George  Henry  Theard,  Judge, 

Action  for  partition  by  Michael  Kremer, 
administrator  of  the  succession  of  Nicholas 
Kremer,  and  on  behalf  of  himself  and  of 
his  coheirs,  against  Lizzie  Kremer.  Judg- 
ment for  plaintiffs,  and  defendant  appeals, 
and  plaintiffs  move  to  dismiss  the  appeal. 
Motion  overruled,  and  Judgment  reversed  and 
rendered. 

Carroll,  Henderson  &  Carroll,  for  appel- 
lant. Nicholas  Eugene  Humphrey  and  Leon 
Valsin  GulUotte,  for  appellee  Intervener. 
Meyer  Samuel  Drelfus,  for  other  appellees. 

On  Motion  to  Dismiss  the  Appeal. 

BREAUX,  a  J.  The  grounds  of  the  mo- 
tion filed  by  plaintiffs  and  appellees  are 
that  the  judgment  decrees  the  partition  of 
property  of  which  the  ownership,  It  is  aver- 
red, is  admitted  by  the  parties;  and,  further, 
the  contention  is  that  this  court  has  de- 
creed that  no  appeal  lies  from  such  a  judg- 
ment, as  it  causes  no  irreparable  injury; 
and,  besides,  that  the  parties  have  an  ab- 
solute right  to  a  partition. 

We  take  up  for  decision  the  first  ground 
of  tee  motion;   that  la,  in  effect,  that  the 


parties  have  agreed  to  the  judgment  of  par- 
tition. 

We  do  not  find  that  the  parties  have  by 
their  pleadings  or  by  special  agreement  ex- 
pressed consent  to  the  judgment  rendered,  or 
that  they  have  so  pleaded  as  to  show  that 
they  no  longer  can  appeal.  The  record  as 
made  up  shows  that  there  are  Issues  be- 
tween the  parties.  We  can  best  dispose  of 
the  question  by  referring  to  the  record,  in 
which  we  find  that  the  late  Mrs.  Anna  Ma- 
ria Gartner,  wife  of  Nicholas  Kremer,  died 
in  April,  1904,  leaving  paraphernal  and  com- 
munity property  as  per  Inventory  to  an 
amount  within  the  jurisdiction  of  this  court. 
Her  husband  opened  the  succession,  and  in 
addition  qualified  as  tutor  of  Joseph  C.  Kre- 
mer, one  of  their  children. 

In  the  year  1907  Nicholas  Kremer,  hue- 
band  of  Anna  Maria  Gartner,  died.  His  suc- 
cession was  opened,  and  Michael  Kremer,  his 
son,  was  appointed  administrator. 

An  inventory  was  taken,  showing,  as  per 
this  Inventory,  that  all  of  the  property  be- 
longed to  the  community  which  had  existed 
between  him,  Nicholas  Kremer,  and  his  pre- 
deceased wife. 

A  few  months  after  Michael  Kremer, 
as  one  of  the  heirs  of  Nicholas  Kremer, 
joined  by  other  heirs  of  said  Nicholas  Kre- 
mer, brought  suit  against  one  of  his  heirs, 
to  wit,  Mrs.  Marshall,  for  a  partition  of  the 
community  property. 

We  state  as  in  place  here,  and  as  form- 
ing a  part  of  the  statement  of  the  case,  that 
Valentine  Kremer,  one  of  the  heirs  of  age 
of  Nicholas  Kremer  and  wife,  died  In  Jan- 
uary, 1907.  The  succession  was  opened.  The 
widow  of  Valentine  Kremer  applied  to  the 
court  and  was  confirmed  as  natural  tutrix  of 
Augustine  Kremer.  She  Intervened  in  the 
partition  proceedings  alleging  that  her  ward 
bad  an  interest  as  an  heir  and  was  a  neces- 
sary party  to  the  partition. 

The  defendant,  in  her  answer  to  the  inter- 
vention, denied  the  rights  of  the  intervener. 

The  court  decided  in  favor  of  the  inter- 
vener and  against  defendant,  and  ordered  a 
partition  to  be  made. 

The  issues  preclude  the  idea  of  consent 
to  a  partition  to  be  made  in  the  manner  pro- 
posed by  plaintiffs. 

The  defendant  in  the  district  court  pleaded 
the  exception  of  no  cause  of  action  and  pre- 
maturity, that  make  up  an  issue  which  we 
cannot  overlook  in  matter  of  jurisdiction. 

The  defendant  denies  that  she  accepted  the 
community,  and  urges  that  a  partition  can- 
not be  made  as  proposed  as  relates  to  the 
community. 

We  have  seen  that  there  was  an  lntei  vener 
who  claims  as  an  heir. 

The  defendant  controverted  in  her  answer 
to  the  Intervention  the  right  of  the  inter- 
vener to  become  a  party  to  the  partition, 
and  denied  her  heirship. 

The  judge  of  the  district  court  sustain- 
ed the  demand  of  the  intervener,  and  de- 
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oided  against  defendant's  position  in  this 
respect 

The  right  to  an  appeal  is  all  that  is  in- 
volved before  us  at  this  time,  and  It  follows 
that  the  Issues  can  be  considered  only  with 
reference  to  that  right. 

The  decision  confidently  cited  by  the  ap- 
pellees to  sustain  their  grounds  is  not  perti- 
nent, for  it  decides  that,  there  being  no  is- 
sues left  for  the  appeal,  it  would  be  doing  a 
vain  thing  to  allow  the  appeal. 

That  is  not  the  case  here.  But,  not  to 
leave  at  this  time  the  cited  case,  we  quote 
from  it: 

"If  the  case  involved  a  controversy  as  to  the 
fact  of  ownership,  or  as  to  the  mode  of  parti- 
tion, possibly  under  some  circumstances  an  ap- 
peal might  lie."  Reynolds  v.  Reynolds,  43  La. 
Ann.  1118,  10  South.  808. 

In  the  case  here  there  is  a  controversy  as 
to  the  fact  of  co-ownership  as  to  one  of  the 
alleged  owners,  and  there  is  controversy 
about  the  mode  of  partition,  and  there  are 
circumstances  rendering  it  proper  not  to  dis- 
miss the  appeal  on  the  motion  presented. 

The  other  decisions  cited  by  appellees  in 
support  of  their  motion  are  equally  as  in- 
applicable. 

It  only  remains  for  us  to  overrule  the 
motion. 
It  is  overruled. 

On  the  Merits. 

NICHOLLS,  J.  This  suit  is  brought  by  Mi- 
chael Kremer,  administrator  of  the  succession 
of  Nicholas  Kremer,  and  individually,  with 
four  others,  in  division  E  of  the  civil  district 
court. 

Petitioners  allege  that  they  own  (individ- 
ually and  as  fiduciary),  jointly  with  Lizzie 
Kremer,  wife  of  Alphonse  Marshall,  as  heirs 
of  their  deceased  parents,  Anna  Maria  Gart- 
ner, wife  of  Nicholas  Kremer,  and  of  Nicho- 
las Kremer,  whose  successions  were  opened  in 
the  civil  district  court  under  the  numbers 
73,241  and  81,852  of  its  docket,  certain  com- 
munity property  which  they  described;  that 
they  have  accepted  the  succession  of  their 
deceased  mother,  Anna  Maria  Gartner,  as 
would  appear  by  reference  to  the  proceed- 
ings in  No.  73,241  of  the  docket,  subject  to 
the  legal  usufruct  in  favor  of  Nicholas  Kre- 
mer; that  Nicholas  Kremer  subsequently 
died ;  that  his  succession  was  opened  in  this 
honorable  court ;  that  Michael  Kremer  quali- 
fied therein  as  administrator  of  that  succes- 
sion ;  and  that  letters  of  administration  were 
Issued  to  him  upon  his  complying  with  the 
conditions  of  law. 

They  further  aver:  That  they  were  the 
owners  of  the  above-described  property  in 
the  following  proportions,  to  wit:  Michael 
Kremer,  administrator  of  the  succession  of 
Nicholas  Kremer,  individually  and  as  such, 
of  one-half  of  the  above-described  property; 
and  Michael  Kremer,  individually,  Annie  Kre- 
mer, Katherine  Kremer,  Julia  Kremer,  wife  of 


George  Miller,  Josephine  Kremer,  and  Lizzie 
Kremer,  wife  of  Alphonse  Marshall,  are  the 
owners  of  the  remaining  one-half  of  said 
property,  in  the  proportion  of  one-sixth  to 
each.  That  they  are  no  longer  willing  to  re- 
main the  owners  of  the  above-described  prop- 
erty in  indivision.  That  a  partition  in  kind, 
from  the  very  nature  of  the  property,  is  im- 
possible. That,  therefore,  it  becomes  neces- 
sary that  said  partition  should  be  effected  by 
licitatlon,  and  that  a  sale  of  the  assets  It 
necessary  to  effect  such  a  partition. 

That  an  inventory  was  taken  by  Joseph 
Sinai;  notary  public,  in  the  succession  of  Nich- 
olas Kremer,  No.  81,852  of  the  docket  of  this 
honorable  court,  on  the  9th  day  of  March. 
1007,  and  that  such  is  a  full  and  complete 
inventory  of  all  the  property  to  be  partition- 
ed, and  that  another  inventory  Is  unnecessary 
and  expensive,  and  that  the  rights  of  all  par- 
ties should  be  determined  by  the  above  in- 
ventory. That  experts  should  be  appointed, 
however,  to  determine  whether  the  property 
is  divisible  in  kind  or  not  That  Lizzie  Kre- 
mer, wife  of  Alphonse  Marshall,  and  her  said 
husband,  Alphonse  Marshall,  be  cited  to  ap- 
pear and  answer  this  petition,  and  that,  aft- 
er due  proceedings  had,  there  by  judgment 
in  petitioner's  favor  and  against  the  said 
Lizzie  Kremer,  wife  of  Alphonse  Marshall, 
and  her  said  husband,  Alphonse  Marshall 
ordering  a  partition  of  the  above-described 
property  by  licitatlon,  by  sale  to  be  made  at 
public  auction  after  the  legal  delays  and  pub- 
lication, by  Charles  Lacoume,  auctioneer, 
and  as  far  as  relates  to  plaintiffs  on  terms  of 
one-third  or  more  cash,  at  the  option  of  the 
purchasers,  and  the  balance  in  the  notes  of  said 
purchasers,  payable  at  one  and  two  years  from 
date  of  adjudication,  with  8  per  centum  inter- 
est per  annum  from  date  until  paid,  to  be  se- 
cured by  mortgage  and  vendor's  privilege  on 
property  sold  and  the  usual  security  clauses; 
the  acts  of  sale  to  be  passed  before  Joseph 
Sinai,  notary  public,  at  purchaser's  expense, 
the  taxes  of  1907  to  be  assumed  by  said  pur- 
chaser, and  that  the  parties  be  referred  to 
Joseph  Sinai,  notary  public,  to  complete  said 
partition,  and  for  general  relief. 

On  April  4,  1907,  the  defendant  filed  an  ex- 
ception to  the  petition  on  the  ground  that  the 
same  disclosed  no  right  of  action,  and  no 
just  or  valid  cause  of  action.  She  prayed 
that  plaintiffs  suit  be  dismissed. 

Under  benefit  of  this  particular  exceptlou 
she  further  excepted  on  the  grounds:  That 
the  same  was  premature,  and  no  proceedings 
to  effect  a  partition  should  be  taken  at  this 
time.  That  the  property  sought  to  be  parti- 
tioned belongs  to  the  community  of  acquets 
and  gains  formerly  existing  between  Nicho- 
las Kremer  and  his  wife,  Mrs.  Anna  Maria 
Gartner,  both  deceased.  That  in  the  matter 
entitled  "Succession  of  Nicholas  Kremer." 
No.  81,852  on  the  docket  of  this  honorable 
court,  all  the  property  belonging  to  said  com- 
munity is  under  administration,  Inclusive  of 
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that  described  in  the  petition  herein;  one 
of  the  plaintiffs  herein,  Michael  Kremer,  be- 
ing administrator  of  said  succession. 

That  defendants  hare  been  Informed  and 
aver  upon  belief  that  said  community  owes 
debts  and  liabilities  for  which  said  community 
property  is  responsible  and  liable. 

That  defendants  have  been  informed,  and 
aver  upon  belief,  that  a  part,  if  not  all,  of 
the  real  property  of  said  community  Is  mort- 
gaged to  pay  debts  incurred  by  said  communi- 
ty, and  the  said  property  should  be  sold,  in 
regular  course  of  administration,  to  settle 
and  liquidate  the  debts  and  liabilities  of  said 
community,  and  that,  after  such  settlement 
and  liquidation,  then  such  balance  as  shall 
remain  on  hand,  whether  in  funds  or  proper- 
ty, should  be  divided  and  partitioned  among 
the  parties  to  this  proceeding  in  the  manner 
provided  by  law. 

In  view  of  the  premises,  defendants  pray 
that  this  exception  be  maintained,  and  plain- 
tiffs' petition  dismissed,  and  for  costs. 

These  exceptions  were  overruled.  On  April 
25,  1907,  defendant  answered,  pleading  the 
general  Issue.  Further  answering,  she  aver- 
red: That  the  property  described  In  plain- 
tiff's petition  belongs  to  the  community  of 
acquets  and  gains  formerly  existing  between 
Nicholas  Kremer  and  his  wife,  Anna  Maria 
Gartner,  both  deceased.  That  In  the  matter 
entitled  "Succession  of  Nicholas  Kremer," 
No.  81,852  of  the  docket  of  this  honorable 
court,  all  the  property  belonging  to  said  com- 
munity is  under  administration,  including 
that  described  In  the  petition  herein;  one  of 
tpe  plaintiffs  herein,  Michael  Kremer,  being 
administrator  of  said  succession. 

That  said  community  owes  debts  and  liabil- 
ities, for  which  said  community  property  is 
responsible  and  liable. 

That  the  real  property  of  said  community 
(described  in  the  petition)  is  mortgaged  to 
pay  debts  incurred  by  said  community,  and 
is  liable  for  other  debts  of  said  community, 
and  that  said  property  should  be  sold,  in  regu- 
lar course  of  administration,  to  settle  and 
liquidate  the  debts  and  liabilities  of  said  com- 
munity. 

That,  after  such  settlement  and  liquida- 
tion, then  such  balance  as  stall  remain  on 
hand,  whether  in  funds  or  property,  will  be- 
long in  equal  parts  to  the  six  heirs  of  said 
deceased,  Nicholas  Kremer,  and  bis  wife, 
Mrs.  Anna  Maria  Gartner,  said  six  heirs  be- 
ing the  defendant,  Mrs.  Elizabeth  Kremer, 
wife  of  Alphonse  V.  Marshall,  and  the  plain- 
tiffs, Michael  Kremer,  Annie  Kremer,  Kath- 
erine  Kremer,  Julia  Kremer,  wife  of  George 
Miller,  and  Josephine  Kremer,  and  that  the 
same  should  be  divided  and  partitioned 
among  the  parties  to  that  proceeding  in  the 
manner  provided  by  law,  and  that  the  prop- 
erty described  in  the  petition,  community 
property  as  aforesaid,  Is  under  the  control 
and  jurisdiction  of  Hon.  W.  B.  Sommerville, 
judge  of  division  D  of  this  honorable  court. 


In  said  matter  No.  81,852,  entitled  "Succes- 
sion of  Nicholas  Kremer,"  and  that  division 
E  of  this  honorable  court  is  without  power 
or  jurisdiction  to  take  charge  or  control  of 
said  property,  or  to  partition  the  same,  or  to 
cause  the  same  to  be  sold,  in  order  to  effect 
a  partition. 

In  view  of  the  premises,  defendants  pray 
that  plaintiffs'  demand  be  rejected,  and  for 
costs,  and  for  general  relief. 

On  June  19th  Josephine-  Selhofer  filed 
with  leave  of  court  a  petition  of  intervention 
as  natural  tutrix  of  her  child,  Augustine 
Kremer.  She  averred  that  she  was  married 
to  Valentine  Kremer,  son  of  Nicholas  Kre- 
mer and  his  wife,  Anna  Maria  Gartner,  In 
this  city,  on  the  21st  day  of  May,  1894 ;  that 
the  sole  and  only  issue  of  her  said  marriage 
with  Valentine  Kremer  is  Augustine  Kremer, 
who  was  born  on  August  19,  1896. 

Now  intervener  shows:  That  she  is  the 
duly  qualified  natural  tutrix  of  her  said  mi- 
nor child,  as  will  be  more  fully  shown  by  ref- 
erence to  the  succession  of  her  deceased  hus- 
band, No.  81,852  of  the  docket  of  this  honor- 
able court.  Intervener  further  shows  that 
her  said  child,  Augustine  Kremer,  Is  the 
granddaughter  of  Nicholas  Kremer  and  An- 
na Maria  Gartner,  both  deceased,  and  is 
therefore  a  forced  heir  of  the  said  Nicholas 
Kremer  and  Anna  Maria  Gartner. 

That  the  succession  of  Anna  Maria  Gart- 
ner was  duly  opened  on  April  13,  1904,  un- 
der the  number  73,241  of  the  docket  of  this 
court,  upon  the  petition  of  Nicholas  Kremer, 
and  that  an  Inventory  of  all  the  property 
belonging  to  the  community  existing  between 
the  said  Nicholas  Kremer  and  Anna  Maria 
Gartner  was  duly  made  by  Fred  Zengel,  a 
notary  public  In  this  city.  That  the  said 
Nicholas  Kremer  remained  In  possession  of 
the  property  up  to  his  death,  which  occurred 
In  this  city  on  tbe  23d  day  of  February,  1907. 

That  at  the  death  of  Nicholas  Kremer  his 
son,  Michael  Kremer,  opened  his  succession, 
alleging  that  there  were  privileged  and  ordi- 
nary debts,  and  praying  to  be  appointed  ad- 
ministrator therein.  That,  after  due  pro- 
ceedings, letters  of  administration  issued  to 
the  said  Michael  Kremer  on  the  26th  day  of 
February,  1907.  That  an  Inventory  of  All 
the  property  left  by  the  deceased  was  taken 
by  Joseph  Sinai,  a  notary  public  in  this  city, 
as  will  more  fully  appear  by  reference  to 
the  said  succession,  No.  81,852  of  the  docket 
of  this  honorable  court. 

That  on  the  26th  day  of  March,  1907,  Mi- 
chael Kremer,  administrator  of  the  succes- 
sion of  Nicholas  Kremer,  and  Michael  Kre- 
mer, individually,  Annie  Kremer,  Katherine 
Kremer,  Julia  Kremer,  wife  of  George  Mil- 
ler, and  Josephine  Kremer  began  the  above 
entitled  and  numbered  suit  for  a  partition 
against  Lizzie  Kremer,  wife  of  Alphonse 
Marshall.  Intervener  shows:  That,  not- 
withstanding that  her  said  minor  child,  Au- 
gustine Kremer,  Is  the  forced  heir  of  Anna 
Maria  Gartner,  and  Nicholas  Kremer,  her 
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grandparents,  now  deceased,  and  the  coheir 
of  the  party  plaintiffs  and  defendant  herein, 
she  has  never  been  made  a  party  hereto,  or 
been  cited  as  the  law  requires  that  she 
should  be. 

That  her  minor  child  has  a  one-seventh  In- 
terest in  and  to  all  the  property  of  the  said 
succession,  by  representation  of  her  said 
deceased  father,  Valentine  Kremer.  That, 
the  succession  of  Nicholas  Kremer  being  un- 
der administration,  Michael  Kremer,  one  of 
the  plaintiffs  In  the  above  entitled  and  num- 
bered cause,  is  the  administrator  thereof. 
That  the  said  administrator  has  never  filed 
an  account  of  his  administration,  notwith- 
standing that  he  alleged  in  his  petition  for 
administration  that  there  were  debts  privi- 
leged and  ordinary. 

That,  the  administration  of  the  succession 
of  Nicholas  Kremer  not  having  been  closed, 
there  can  be  no  partition  herein.  That  this 
matter  properly  belongs  to  division  D  of  this 
honorable  court,  wherein  the  succession  of 
Nicholas  Kremer  Is  being  administered, 
where  in  due  time,  after  the  debts  of  the  suc- 
cession of  Nicholas  Kremer  are  discharged, 
the  residue  of  the  said  succession,  whether 
in  funds  or  property,  will  belong  In  equal 
proportions  to  plaintiffs,  defendant,  and  your 
intervener. 

In  view  of  the  premises  intervener  prays 
that  she  be  permitted  to  file  her  petition  of 
intervention,  that  the  plaintiffs  and  defend- 
ant herein  be  duly  served  with  a  copy  of  the 
same,  that  after  due  proceedings  had  there 
be  judgment  in  favor  of  intervener  herein 
dismissing  plaintiffs'  claim,  and  for  all  gen- 
eral and  equitable  orders  of  relief. 

Plaintiffs  answered  this  petition  of  inter- 
vention. They  denied  all  its  allegations. 
Further  answering,  they  admitted  that  Val- 
entine Kremer  married  Josephine  Selhofer 
on  the  21st  day  of  May,  1894.  They  denied 
that  there  ever  was  any  Issue  of  the  said 
marriage.  They  averred  that,  about  eight 
months  after  the  marriage  of  Valentine  Kre- 
mer with  his  said  wife,  Josephine  Selhofer, 
they  separated  and  never  afterwards  lived 
or  cohabited  together.  They  further  averred 
that  the  birth  of  the  alleged  child  of  Valen- 
tine Kremer  was  never  known  to  him,  nor  to 
his  said  heirs,  and  that  prior  to  this  petition 
in  intervention  they  had  no  knowledge  that 
any  child  would  pretend  to  be  the  lawful  is- 
sue of  Valentine  Kremer ;  that  under  the  cir- 
cumstances as  above  alleged  it  would  have 
been  physically  impossible  for  the  said  Val- 
entine Kremer  to  have  been  the  father  of 
the  said  child ;  that  the  said  Augustine  Sel- 
hofer (or  Kremer)  was  not  entitled  to  any 
portion  of  the  succession  of  Nicholas  Kremer, 
or  of  his  wife,  Anna  Maria  Gartner. 

In  view  of  the  premises,  they  prayed  that 
the  demands  of  Josephine  Selhofer,  natural 
tutrix  of  Augustine  Kremer,  be  rejected,  with 
costs,  and  for  general  relief. 

On  November  25th  intervener  peremptorily 
excepted  to  the  exception  filed  by  the  plain- 
tills  as  to  the  legitimacy  of  the  minor,  Augus- 


tine Kremer.  She  averred  that  said  child 
was  born  of  and  during  the  marriage  of 
Valentine  Kremer  and  Josephine  Selhofer, 
bis  wife;  that  her  birth  was  known  to  the 
father,  which  legitimacy  was  never  question- 
ed during  the  period  allowed  by  law  within 
which  legitimacy  of  said  child  could  be  con- 
tested by  its  father.  The  child  being  11 
years  of  age  at  the  time  of  the  father's  death, 
his  heirs  are  without  right  to  now  dispute 
its  legitimacy. 

In  view  of  the  premises,  exceptor  prayed 
that  this  exception  be  maintained,  and  that 
there  be  Judgment  as  prayed  for  in  the  peti- 
tion of  intervention  filed.  On  November  26th 
judgment  was  rendered  by  the  district  court 
recognizing  Augustine  Kremer  as  the  legiti- 
mate daughter  of  Valentine  Kremer  and 
granddaughter  of  Nicholas  Kremer  and  An- 
na Maria  Gartner. 

The  court  rendered  further  judgment  de- 
creeing that  the  property  sought  to  be  parti- 
tioned was  owned  in  the  following  propor- 
tion: 

One  undivided  half  by  the  succession  of 
Nicholas  Kremer. 

One  undivided  fourteenth  by  Nicholas  Kre- 
mer. 

One  undivided  fourteenth  by  Annie  Kre- 
mer. 

One  undivided  fourteenth  by  Katherine 
Kremer. 

One  undivided  fourteenth  by  Julia  Kremer, 
wife  of  George  Miller. 

One  undivided  fourteenth  by  Josephine 
Kremer. 

One  undivided  fourteenth  by  Lizzie  Kre- 
mer. • 

One  undivided  fourteenth  by  Augustine 
Kremer. 

It  decreed  a  partition  of  said  property  by 
llcitation,  the  sale  to  be  made  at  public  auc- 
tion by  Lionel  M.  Ricau,  auctioneer,  after  the 
legal  delays  and  advertisements,  on  the  fol- 
lowing terms :  In  so  far  as  plaintiffs  and  de- 
fendant are  concerned,  one-third  or  more 
cash  at  the  option  of  the  purchasers,  and  the 
balance  in  notes  of  said  purchasers  payable 
at  one  and  two  years  from  the  date  of  the 
adjudication,  with  8  per  cent,  per  annum  in- 
terest from  date  until  paid,  to  be  secured  by 
mortgage  and  vendor's  privilege  on  the  prop- 
erty sold  and  the  usual  security  clauses ;  and 
In  so  far  as  relates  to  the  minor,  Augustine 
Kremer,  on  such  terms  as  shall  be  deter- 
mined by  a  family  meeting  duly  convened  for 
that  purpose,  the  acts  of  sale  to  be  passed 
before  Busslere  Rouen,  notary  public,  to 
whom  the  parties  are  also  referred  to  com- 
plete said  partition.  Costs  of  intervention  to 
be  paid  by  plaintiffs;  all  other  costs  to  be 
paid  by  the  mass. 

The  defendant,  Lizzie  Kremer,  wife  of  Al- 
phonse  Marshall,  has  appealed. 

Opinion. 

The  petitioners,  Michael  Kremer,  Annie 
Kremer,  Katherine  Kremer,  Julia  Kreuior. 
wife  of  George  Miller,  Josephine  Kremer,  and 
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Lizzie  Kremer,  wife  of  Alphonse  Marshall, 
are  the  children  and  heirs  of  Nicholas  Kre- 
mer and  his  wife,  Anna  Maria  Gartner.  The 
minor,  Angnstlne  Kremer,  who  is  intervener 
herein,  is  also  an  heir  of  said  Nicholas  Kre- 
mer and  wife,  being  the  daughter  of  their  son 
Valentine  Kremer,  who  is  now  deceased. 

Anna  Maria  Gartner  died  before  her  hus- 
band, leaving  some  separate  property  and  the 
rights  which  belonged  to  her  succession  by 
reason  of  the  Interest  which  she  had  In  the 
community  of  acquets  and  gains  which  had 
existed  between  her  husband  and  herself. 
The  husband  became  the  usufructuary  of 
those  rights  under  the  act  of  1844.  The  suc- 
cession of  the  wife  was  opened,  and  her  sep- 
arate property  partitioned  among  her  chil- 
dren, leaving  unsettled  and  undisposed  of  In 
the  hands  of  her  husband  her  interest  in  the 
community  property. 

The  husband  died  subsequently.    His  suc- 
cession and  the  community  owed  some  debts. 
His  son,  Michael  Kremer,  was  appointed  and 
qualified  as  administrator  of  his  succession. 
As  such  the  entire  property  of  the  succession 
—that  is  to  say,  all  the  property  which  he 
may  have  owned  separately  and  all  of  that 
which  belonged  to  the  community— went  in- 
to his  hands  for  administration.  In  order  to 
settle  the  community,  it  was  not  proper  or 
necessary  for  the  succession  of  the  wife  to 
be  opened  for  that  purpose,  that  the  Interest 
of  the  husband's  succession  In  that  property 
should  be  separated  from  the  interest  of  the 
wife's  succession ;  the  succession  of  the  hus- 
band taking  one  half  of  the  property  and  pay- 
ing one  half  of  the  debts,  while  the  succes- 
sion of  the  wife  should  take  the  other  half  of 
the  property  and  pay  the  other  half  of  the 
debts.   The  settlement  of  the  husband's  suc- 
cession carried  with  it  that  of  the  communi- 
ty.   That  proposition  Is  not  open  to  discus- 
sion.   It  has  been  announced  In  decisions  of 
the  Supreme  Court  running  as  far  back  cer- 
tainly as  Succession  of  McLean,  12  La.  Ann. 
223,  which  decision  has  been  affirmed  many 
times  since.    Durham  v.  Williams,  32  La. 
Ann.  168;  Succession  of  Cason,  82  La.  Ann. 
790 ;   Succession  of  McCan,  49  La.  Ann.  968, 
22  South.  226,  and  authorities  there  cited; 
Succession  of  Dumestre,  42  La.  Ann.  413,  7 
South.  624.    A  different  course  would  give 
rise  to  great  and  useless  expense,  as  well  as 
lead  to  innumerable  difficulties.    Zlegler  v. 
His  Creditors,  49  La.  Ann.  176,  21  South.  666. 
The  heirs  of  the  wife  have  repeatedly,  but 
unsuccessfully,  sought  to  take  the  community 
property  out  of  the  control  and  administra- 
tion of  the  husband  while  living,  by  opening 
the  wife's  succession  and  placing  It  under  ad- 
ministration, and  having  the  community  set- 
tled In  that  succession ;  and  matters  In  that 
respect  are  not  altered  by  the  death  of  the 
husband. 

The  community  has  to  be  settled  as  an  en- 
tirety inside  of  the  succession  of  the  husband, 
through  a  settlement  of  Its  debts  by  the  ad- 
ministrator of  that  succession.   There  is  no 


occasion  for  his  seeking  to  obtain  a  division 
of  the  property  Into  two  parts  to  effect  that 
result.  HIb  duty  and  powers  as  administra- 
tor authorize  him  to  sell  at  probate  sale,  un- 
der an  order  obtained  from  the  court  on  prop- 
er showing,  so  much  of  the  property  as  re- 
quired for  that  purpose.  Having  been  con- 
firmed as  administrator  of  the  succession  of 
Nicholas  Kremer,  he  cannot  by  any  act  of  his 
divest  himself  of  the  administration  of  the 
entire  property  of  that  succession  and  re- 
sponsibility for  the  same.  He  is  not  entitled 
simply  as  administrator  to  provoke  a  parti- 
tion of  the  succession  among  the  heirs.  In 
this  instance  be  is  not  only  administrator, 
but  he  is  himself  one  of  the  heirs,  and  is 
seeking  in  this  double  capacity  In  this  pro- 
ceeding, joined  by  all  the  heirs  but  the  de- 
fendant, to  bring  about  a  partition.  The 
suit  is  really  one  for  partition,  brought  by 
all  of  the  heirs  of  Kremer  but  one  against 
the  remaining  heirs,  joining  with  them  as 
coplaintiff  the  administrator  of  the  succes- 
sion of  Kremer. 

Nothing  Is  said  In  the  petition  of  the  exist- 
ence of  debts,  or  of  the  payment  of  debts. 

It  Is  shown  that  there  Is  a  debt  due  by 
the  succession  secured  by  a  mortgage  upon 
some  part  of  its  property.  It  does  not  ap- 
pear whether  the  debt  is  due  or  not,  or,  if 
not  due,  when  it  is  payable;  nor  does  It 
appear  upon  what  property  the  mortgage 
rests.  It  is  not  shown  that  the  creditors 
have  been  in  any  manner  informed  of  the 
present  proceedings  or  consulted  about  the 
terms  of  the  proposed  sale.  It  does  not 
appear  that  the  terms  of  the  proposed  sale 
are  In  accordance  with  their  wishes  or  their 
rights.  The  question  submitted  to  us  Is  not 
whether  the  heirs  of  a  succession  have  the 
right  (where,  there  being  creditors,  they  have 
raised  no  objections)  to  take  possession  of 
the  property  and  partition  it  among  them- 
selves, but  whether,  after  the  succession  has 
once  been  in  fact  placed  In  the  hands  of  an 
administrator  and  there  are  debts  still  un- 
paid, the  administrator  can  consent  to  a 
partition  by  the  heirs  and  join  them  in 
bringing  about  the  partition  without  seeing 
that  the  debts  have  been  paid,  or  wheth- 
er the  heirs  have  the  right  to  partition  a  suc- 
cession when  the  succession  is  under  admin- 
istration in  the  hands  of  an  administrator 
and  there  are  outstanding  debts.  In  the  mat- 
ter of  Byrnes  v.  Byrnes,  115  La.  275,  38 
South.  991,  we  referred  to  the  fact  that  for 
the  placing  of  a  succession  under  administra- 
tion in  the  hands  of  an  administrator  it  Is 
not  necessary  that  the  succession  should  owe 
debts,  as  It  is  sometimes  required  by  law  to 
be  placed  under  administration  without 
debts.  Article  1047  of  the  Civil  Code  re- 
quires, if  some  of  the  heirs  have  accepted 
a  succession  unconditionally  and  others  un- 
der benefit  of  Inventory,  that  the  Judge  shall 
notwithstanding  order  an  inventory  to  be 
made  and  appoint  an  administrator  to  man- 
age them  until  a  partition  is  made;  while 
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article  1058  provides  that  the  said  admin- 
istrator shall  proceed  to  the  sale  of  the 
property  of  the  succession  and  to  the  settle- 
ment of  its  affairs  as  prescribed  in  the  fol- 
lowing articles,  and  the  beneficiary  heir  shall 
at  the  time  of  such  settlement  have  the  right 
to  be  paid  as  any  other  creditor  all  debts 
due  him  by  the  deceased,  and  shall,  moreover, 
be  entitled  to  the  balance  of  the  proceeds  of 
the  sale  of  the  estate,  if  any  such  balance 
is  left  after  paying  all  the  debts  and  charges 
of  the  succession. 

Article  1012  of  the  Revised  Civil  Code 
provides  that,  in  obtaining  possession  of  the 
effects  of  a  succession,  the  heirs  shall  not 
be  permitted  under  any  pretense  whatever  to 
have  an  actual  delivery  of  any  property 
which  may  be  In  suit,  or  to  receive  any  mon- 
ey of  such  succession  when  there  shall  be" 
claims  pending  therein  pending  in  court,  un- 
less they  previously  give  bond  with  good 
and  sufficient  security,  if  the  plaintiffs  in 
such  suit  require  it,  which  security  shall 
be  one-fourth  over  and  above  the  amount 
of  the  claims  or  money  thus  claimed,  or  of 
the  appraised  value  of  the  property  in  such 
suit  which  estimate  shall  be  made  by  two 
appraisers  appointed  by  the  judge. 

There  is  no  property  of  this  succession  in 
suit  in  this  succession,  nor  any  claims  pend- 
ing in  court,  and  no  creditors  have  required 
the  giving  of  bond.  When  there  are  no  debts 
due  by  a  succession  which  has  been  placed 
under  administration  by  reason  of  affairs 
being  in  the  situation  referred  to  in  article 
1047  of  the  Civil  Code,  the  lawmaker  evident- 
ly contemplated  that  a  partition  of  the  suc- 
cession pending  the  administration  could  be 
made;  for  the  administrator  is  directed  to 
hold  and  manage  the  property  until  the  par- 
tition be  made.  Where,  however,  there  are 
debts,  we  think  the  lawmaker  contemplated 
that  the  succession  should  be  entirely  set- 
tled by  the  administrator  and  the  property 
only  turned  over  afterwards  to  the  heirs  for 
partition. 

We  think  the  administrator  is  authorized 
to  turn  over  the  property  to  the  heirs  for 
partition  under  order'  of  the  court,  on  show- 
ing to  it  that  payment  of  all  the  debts  of 
the  succession  have  been  protected. 

We  think  the  Judgment  of  the  district 
court,  appealed  from,  should  not  stand  under 
the  condition  of  things  disclosed  by  the  rec- 
ord. We  are  by  no  means  satisfied  that  the 
rights  of  the  creditors  have  been  safeguarded 
as  they  should  be.  The  terms  of  the  propos- 
ed sale  are  not  shown  to  accord  either  with 
their  wishes  or  their  rights.  The  heirs  or 
the  administrator  cannot  ignore  them.  The 
court  had  no  legal  right  to  fix  the  terms  of 
the  sale,  as  it  did  so  far  as  defendant's  in- 
terest in  the  property  was  concerned.  De- 
fendant contends  that  the  judge  of  division 
E  was  without  authority  to  take  cognizance 
of  the  case;  that  the  succession  of  Kremer 
was  allotted  to  division  D,  and  the  settle- 
ment of  the  same  should  be  made  by  the  ad- 


ministrator under'  the  orders  of  the  judge 
of  that  division;  that  the  administrator 
had  no  authority  pending  the  settlement  to 
leave  that  division  and  take  part  in  judicial 
proceedings  relative  to  the  succession  in 
division  E.  The  precise  scope  and  effect  of 
article  134  of  the  Constitution  touching  the 
allotment  of  cases  to  the  different  divisions 
of  the  civil  district  court  has  given  rise  to 
much  controversy,  and  the  decisions  of  this 
court  on  the  subject  have  turned  to  a  great 
degree  upon  the  exact  stage  which  the  pend- 
ing proceedings  had  reached  when  objec- 
tion to  the  same  was  made,  and  to  a  con- 
sideration of  the  results,  Injurious  or  harm- 
less, to  parties  which  would  flow  from  giv- 
ing too  rigid  an  application  to  the  provi- 
sions of  that  article.  The  subject  was  dis- 
cussed at  some  length  in  Byrnes  v.  Byrnes, 
115  La.  275,  38  South.  991;  the  views  of 
the  court,  even  under  the  circumstances  of 
that  case,  being  very  divergent  The  court 
has  recognized  that,  when  the  objections 
urged  were  timely  made,  they  should  be  sus- 
tained.* Succession  of  Kranz,  117  La.  651. 
42  South.  197.  They  were  so  made  in  this 
instance. 

For  the  reasons  herein  assigned.  It  is 
hereby  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be,  and  the 
same  Is  hereby,  annulled,  avoided,  and  re- 
versed, and  that  there  be  Judgment  in  favor 
of  the  defendant,  and  against  plaintiffs,  dis- 
missing their  demand  as  of  nonsuit  Costs  of 
the  district  court  and  of  the  Supreme  Court 
to  be  paid  by  the  plaintiffs  and  appellees. 

(121  La.) 
No.  16,815. 
Succession  of  WITTING. 
AMISS  v.  WITTING'S  EX'RS  et  al. 
(Supreme  Court  of  Louisiana.    May  11,  1908.) 

1.  Landlord  and  Tenant— Option  to  Pub- 
chase— Consideration. 

A  contract  of  lease  for  five  years  of  a  lot 
and  building  thereon  for  a  certain  price,  pay- 
able in  monthly  installments,  is  a  sufficient  con- 
sideration for  a  stipulation,  inserted  therein, 
giving  the  lessee  the  right  to  purchase  the  prop- 
erty for  a  fixed  price  at  any  time  during  the  con- 
tinuance of  the  lease.  Such  a  stipulation  is  not 
a  nudum  pactum,  and  the  lessor  cannot  withdraw 
the  option  before  the  termination  of  the  lease. 
Murphy  v.  Hussey,  117  La.  390,  41  South.  692, 
reaffirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  32,  Landlord  and  Tenant,  §§  290-294.] 

2.  Same — Construction. 

A  stipulation  for  a  fixed  price  means  cash, 
and  not  terms  of  credit 

3.  Vendor  and  Purchaser— Lesion  Betond 
Moiety— Burden  of  Proof. 

The  burden  is  on  the  vendor  to  prove  le- 
sion beyond  moiety  by  evidence  peculiarly  strong 
and  convincing,  and  of  such  a  nature  as  to  ex- 
clude speculation  and  conjecture.  The  highest 
estimates,  under  this  rule,  cannot  be  adopted  as 
the  measure  of  value.  Girault  v.  Feucht,  120 
La.  — ,  46  South.  26,  reaffirmed. 

(Syllabus  by  the  Court.) 
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Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  J.  A.  Amiss  against  the  exec- 
utors of  the  estate  of  Mrs.  M.  C.  Witting 
and  others,  to  enforce  an  option  to  purchase 
land.  Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed. 

John  Merritt  Munholland,  for  appellants. 
Farrar,  Jonas,  Kruttschnltt  &  Goldberg,  for 
appellee. 

LAND,  J.  On  July  13,  1903,  Mrs.  M.  a 
Witting  leased  unto  John  A.  Amiss  a  cer- 
tain fractional  lot  with  the  buildings  there- 
on, situated  in  the  city  of  Baton  Rouge,  for 
a  period  of  five  years,  beginning  on  the  20th 
day  of  February,  1904,  for  the  price  of  $4,- 
200,  payable  In  monthly  installments  of  $70 
each,  represented  by  the  60  promissory  notes 
of  the  lessee,  payable  to  the  order  of  the 
lesssor.  The  contract  of  lease  contained  the 
following  stipulation,  viz.: 

"The  said  Amiss  is  to  have  the  right  and 
privilege  of  purchasing  said  property  at  any  time 
during  the  term  of  this  lease  for  the  price  and 
sum  of  $7,500,  in  which  event  the  said  Mrs. 
Witting  is  to  cancel  and  return  all  the  undue 
notes  given  for  the  rental  of  said  property." 

Mrs.  Witting  died  In  the  early  part  of  the 
year  1906,  leaving  a  last  will  and  testament, 
which  was  duly  probated  in  the  parish  of 
Orleans. 

This  suit  was  brought  In  May,  1906,  against 
the  executors  and  universal  legatees  of  Mrs. 
Witting,  to  enforce  the  option  to  purchase 
already  quoted.  The  petition  alleged  that 
the  plaintiff  had  informed  the  executors  by 
letter  that  he  had  elected  to  exercise  the 
right  to  buy  the  property  at  the  stipulated 
price  in  cash  and  to  have  returned  to  him 
the  rent  notes  for  the  unexpired  term  of  the 
lease,  and  made  demand  on  said  executors 
to  take  the  necessary  legal  proceedings  to 
transfer  said  property,  but  that  said  exec- 
utors positively  refused  to  comply  with  said 
contract,  and  so  notified  the  plaintiff. 

The  defenses  set  up  were  no  cause  of  ac- 
tion, lesion  beyond  moiety,  and  want  of 
equity. 

There  was  judgment  In  favor  of  the  plain- 
tiff as  prayed  for,  and  the  defendants  have 
appealed. 

The  exception  of  no  cause  of  action  was 
properly  overruled.  The  contention  that  the 
option  stipulated  in  the  lease  Is  a  nudum 
pactum,  because  without  mutuality  or  con- 
sideration, would  have  merit,  if  such  stipu- 
lation stood  alone;  but  as  it  is  a  part  of 
the  contract  it  cannot  be  dissevered  there- 
from and  treated  as  an  Independent  agree- 
ment. In  Murphy  v.  Hussey,  117  La.  390, 
41  South.  692,  in  a  similar  case,  this  court 
held  that  the  lease  of  the  property  was  a 
sufficient  consideration  for  an  option  to 
purchase,  citing  Frank  v.  Stratford,  13  Wyo. 
37,  77  Pac.  134,  67  L  R.  A.  571,  110  Am.  St 
Rep.  963,  In  which  the  authorities  were  re- 
viewed and  the  conclusion  deduced  that: 


"A  lease  with  the  affirmative  covenants  of  the 

lessee  is  sufficient  consideration  for  a  contract 

f living  him  a  right  to  purchase  the  property  dur- 
ng  the  continuance  of  the  lease,  so  that  the  op- 
tion cannot  be  withdrawn  by  the  lessor  during 
that  time." 

In  the  Hussey  Case  the  contract  stated 
that  "in  further  consideration"  the  option 
was  granted ;  but,  as  the  lease  was  the  only 
consideration,  such  recital  did  not  affect 
the  consideration  moving  between  the  parties. 
The  lease  itself  being  a  sufficient  considera- 
tion, it  matters  not  that  it  is  not  so  ex- 
pressed. In  such  cases  the  lessee  binds  him- 
self to  pay  the  price  stipulated  in  considera- 
tion of  the  use  of  the  premises  and  the 
option  to  purchase.  For  the  same  reasons 
an  option  to  renew,  forming  part  of  a  con- 
tract of  lease,  will  be  enforced.  13  Wyo.  37, 
77  Pac.  134,  67  L.  R.  A.  567,  577,  110  Am. 
St  Rep.  963. 

It  Is  further  argued  that  the  stipulation 
for  the  option  was  inchoate  and  incomplete, 
because  the  time  and  place  of  payment  of 
the  price  and  the  interest  to  be  paid  on  the 
credit  portion  were  not  specified  In  the  con- 
tract but  as  a  matter  of  fact  were  left  to 
be  settled  by  future  agreement. 

The  time  of  payment  within  the  term  of 
the  lease,  was  left  to  the  option  of  the  lessee. 
The  place  of  tender  of  payment  was  fixed 
by  law.  Code  Prac.  art  406.  As  no  term 
was  fixed  for  the  payment  of  the  price,  it 
was  demandable  at  the  will  of  the  lessor, 
after  being  notified  of  the  lessee's  election  to 
buy  the  property.  Rev.  Civ.  Code,  art.  2050. 
Where  no  term  is  fixed,  the  price  Is  payable 
at  the  time  and  place  where  the  delivery  Is 
to  be  made.  Rev.  Civ.  Code,  art.  2550. 
Hence  the*  contract  conferred  on  the  lessor 
the  right  to  demand  full  payment  in  cash 
whenever  the  lessee  elected  to  exercise  his 
right  of  option  to  purchase  the  property. 
The  testimony  of  the  plaintiff  to  the  effect 
that  the  contract  shows  and  he  understood 
that  the  terms  were  to  be  agreed  upon 
amounts  to  nothing  but  his  opinion  on  a  ques- 
tion of  law.  As  the  contract  did  not  provide 
for  a  sale  on  terms  of  credit  such  a  sale, 
if  made,  was  dependent  on  the  future  agree- 
ment or  consent  of  the  parties.  Shortly  after 
the  contract  of  lease  was  executed  the  par- 
ties endeavored  to  agree  on  a  sale  on  terms, 
but  did  not  do  so.  This  failure  did  not  affect 
the  lessee's  contract  right  to  buy  the  property 
for  cash. 

In  April,  1906,  the  plaintiff  notified  the 
executors  of  Mrs.  Witting  that  he  had  elected 
to  exercise  the  option  to  buy  the  property 
for  $7,500  cash,  and  was  ready  to  pay  the 
money  and  accept  the  deed  whenever  ten- 
dered. The  executors  and  legatees  refused 
to  transfer  the  property.  Whereupon  this 
suit  was  filed. 

It  may  be  noted  that  there  was  no  ex- 
ception of  want  of  tender,  and  that  a  few 
days  after  the  filing  of  the  suit  the  plaintiff 
I  deposited  in  the  registry  of  the  court  a 
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cashier's  bank  check  for  $7}500,  payable  to 
the  order  of  the  clerk. 

The  next  question  is  that  of  alleged  lesion 
beyond  moiety  The  contract  price  was  $7,- 
600,  and  the  evidence  shows  that  this  was 
a  fair  price  in  1903.  In  1906  the  same 
property  was  assessed  for  $6,000,  and  ac- 
cording to  the  estimates  of  the  witnesses 
was  worth  from  $12,000  to  $15,000.  Taking 
either  date,  the 'result  is  the  same,  as  the 
evidence  fails  to  show  with  legal  certainty 
that  the  price  was  less  than  one-hnlf  of  the 
value  of  the  property.    In  the  recent  case 

of  Girault  v.  Feucht,  120  La.   ,  46  South. 

20,  we  held  that  the  burden  is  on  the  vendor 
to  prove  lesion  by  evidence  peculiarly  strong 
and  convincing,  and  of  such  a  nature  as  to 
exclude  speculation  and  conjecture.  Under 
this  rule  the  highest  estimates  cannot  be" 
accepted  as  representing  the  true  value  of 
the  property. 

We  can  see  nothing  inequitable  in  enfor- 
cing the  stipulations  of  the  voluntary  con- 
tract entered,  into  between  the  parties.  It 
was  a  fair  contract  when  made.  There  was 
no  error,  fraud,  or  mistake.  The  subsequent 
rise  in  the  value  of  real  estate  cannot  affect 
the  obligation  of  the  defendants  to  transfer 
the  property  to  the  plaintiff  pursuant  to  the 
terms  of  the  agreement 

Judgment  affirmed. 


(121  La.) 
No.  16,890. 
RAMSEY  v.  TREMONT  LUMBER  CO. 
(Supreme  Court  of  Louisiana.    May  25,  1908.) 

1.  Master  and  Servant— Injury  ^ro  Sebv- 

ANT — CONTBIBUTOBY  NEGLIGENCE. 

An  employe,  part  of  whose  employment 
was  to  see  to  everything  being  kept  in  order 
about  a  sawmill,  cannot  complain  that  the 
lantern  by  which  he  was  doing  bis  work  was 
smoky  and  gave  but  a  dim  light  If  such  was 
the  case,  the  fault  was  his  own. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  710-714.] 

2.  Same— Warning  bt  Master . 

Where  the  danger  is  manifest,  and  incident 
to  the  work,  and  the  employe*  is  of  sufficient 
age  and  intelligence  to  appreciate  the  risk,  the 
employer  is  not  required  to  give  any  special 
warning,  as,  for  instance,  that  the  hands  or  the 
clothing  of  the  employe  may  get  caught  in  the 
moving  machinery  at  which  he  is  employed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  310.] 

(Syllabus  by  the  Court) 

Appeal  from  Fourth  Judicial  District  Court, 
Parish  of  Lincoln;  Robert  Brooks  Dawkins, 
Judge. 

Action  by  Robert  P.  Ramsey  against  the 
Tremont  Lumber  Company.  Judgment  for 
defendant  and  plaintiff  appeals.  Affirmed. 

Allen  Byber  Hundley  and  Clayton,  Haw- 
thorn &  Atkinson,  for  appellant.  Hudson, 
Potts  &  Bernstein  and  Stubbs,  Russell  He 
Theus,  for  appellee. 


PROVOSTT,  J.  Plaintiff  was  employed  as 
assistant  millwright  in  defendant's  sawmill. 
His  duties  were  to — 

"do  general  work  around  the  mill,  keep  the 
mill  in  order,  and  do  whatever  was  to  be  done 
during  the  operation  of  the  mill  at  night,  and, 
I  suppose,  he  was  to  help  repair  machinery, 
and  such  like  as  that." 

Plaintiff  was  questioned,  and  he  answered 
as  follows: 

"Q.  Do  I  understand  you  did  whatever  the 
foreman  ordered  you  to  do?  A.  Whatever  came 
up  to  do.  If  I  found  it  first,  I  did  whatever  I 
saw  to  do;  and  if  he  found  it,  and  told  me  to 
go  do  it,  I  would  go." 

Plaintiff  was  in  his  twenty-fifth  year,  and 
had  been  a  farmer,  but  for  the  past  two 
years  had  been  a  carpenter  by  trade.  On 
the  third  night  of  his  employment  he  Buffer- 
ed the  injury,  for  which  he  brings  this  suit 
In  damages. 

The  sawdust  slabs,  and  other  refuse  from 
the  saw  fall  into  a  trough,  and  are  carried 
along  In  the  trough  by  a  chain  which  runs 
at  the  bottom  of  the  trough,  and  are  dumped 
outside  of  the  mill  Into  a  fire  over  which 
the  chain  passes.  This  chain  is  about  3 
inches  in  diameter,  and  is  made  of  %-tnch 
Iron.  Its  links  are  sufficiently  long  and 
broad  to  admit  of  a  lug  6  Inches  wide  and  1 
inch  thick  being  inserted  in  them.  These 
lugs  are  of  oak,  and  are  8  to  10  inches  long. 
At  one  end  they  are  of  double  thickness: 
that  is  to  say,  2  Inches  thick.  After  they 
have  been  inserted  in  the  chain,  the  part 
which  has  passed  through  the  chain  Is  re- 
inforced by  another  piece  of  oak  of  equal 
size,  which  is  nailed  to  it.  The  piece  thus 
afterwards  added  is  called  a  "cleat";  its 
function  being  to  strengthen  the  lug  and  at 
the  same  time  make  It  fast  In  the  chain. 
These  lugs  are  constantly  being  torn  or  bro- 
ken off  In  their  encounter  with  the  heavy 
material  carried  in  the  trough,  or  are  burn- 
ed while  passing  over  the  fire,  and  have  to 
be  replaced.  Stoppages  of  the  mill  are  tak- 
en advantage  of  for  doing  this  work:  but 
these  stoppages  do  not  suffice  for  keeping 
the  chain  replenished,  and,  the  lugs  have, 
as  a  rule,  to  be  inserted  in  the  chain  while 
It  is  motion. m  It  moves  very  slowly,  taking 
a  quarter  of  an  hour  for  one  revolution: 
its  length  being  about  500  feet  For  insert- 
ing the  lugs  the  workman  stands  at  a  place 
where  the  chain  Is  out  of  the  trough.  It 
comes  from  his  right  and  passes  before  him. 
about  1  foot  from  him  and  about  breast  high, 
and  goes  to  his  left  upon  and  over  a  sprocket 
wheel.  This  wheel  Is  within  2%  or  3  feet 
of  him — dangerously  close.  It  has  a  diam- 
eter of  2%  to  3  feet  After  having  gone 
over  this  wheel,  and  turned  with  It  the  chain 
on  its  return  passes  again  by  the  workman. 
How  high  above  the  floor  it  moves  on  its 
return  the  record  does  not  show;  but  It  pass- 
es over  a  broad  iron  tension  wheel  right  in 
front  of  the  workman,  and  this  gives  him 
his  opportunity  to  nail  the  cleat  For  doing 
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so  he  stops  the  chain  as  the  lug  is  passing 
over  the  iron  tension  wheel.  This  he  can 
do  instantly  by  pulling  a  rope  which  hangs 
within  easy  reach.  The  lug  then  rests  upon 
the  iron  tension  wheel,  ready  for  the  nailing. 
After  having  nailed  the  cleat  he  again  sets 
the  chain  in  motion. 

The  lug  is  inserted  in  the  chain  horizon- 
tally, and  the  workman  may  insert  It,  either 
by  a  movement  direct  from  his  body  towards 
the  chain,  or  by  passing  the  hand  which 
holds  the  lug  over  or  under  the  chain,  and 
then  by  a  movement  towards  his  body.  The 
direct  method  does  not  bring  the  workman 
so  close  to  the  moving  chain,  and  is  there- 
fore slightly  less  dangerous.  It  has,  how- 
ever, the  disadvantage  that  the  end  of  the 
lug  upon  which  the  cleat  has  to  be  nailed 
la  then  at  the  other  side  of  the  chain,  and 
the  situation  la  slightly  less  convenient  for 
nailing;  and  this  inconvenience,  it  is  said, 
is  sometimes  increased  by  the  upper  chain 
sagging  and  coming  somewhat  in  the  way 
of  the  nailer.  The  difference  between  the 
two  methods  Is,  however,  very  slight,  and 
both  are  used  Indifferently. 

Plaintiff  alone  has  any  personal  knowl- 
edge of  how  he  came  to  be  caught  in  the 
sprocket  wheel.  His  statement  on  the  wit- 
ness stand  varies  somewhat  from  his  allega- 
tion in  his  petition.  In  his  petition  he  says 
that: 

"The  shirt  sleeve  on  his  left  arm  was  caught 
by  the  sprocket  wheel." 

In  his  testimony  he  says: 

"When  I  pot  my  arm  there  to  put  the  lug 
In,  it  caught  my  arm,  and  pulled  my  arm  into 
the  sprocket  wheel." 

The  fault  which  the  plaintiff  charges  the 
defendant  company  with  is  that,  knowing 
he  was  inexperienced,  it  placed  him  to  do 
dangerous  work  without  instructions  or 
warning,  and  in  that  it  furnished  only  an 
insufficient  light  to  do  the  work  In,  where- 
by the  doing  of  the  work  was  made  more 
dangerous,  and,  finally,  in  that  the  work 
was  that  of  two  persons,  and  not  of  one. 

On  the  trial  it  was  shown  that  the  mill 
Is  lighted  by  electricity,  and  that  the  place 
where  plaintiff  was  working  was  usually 
lighted  in  that  manner,  but  that  on  the  night 
of  the  accident  this  light  was  not  burning, 
and  the  only  light  was  a  lantern,  which  had 
been  burning  all  night,  and  was  more  or  less 
smoked,  and  gave  but  a  dim  light.  The  ac- 
cident occurred  at  4  o'clock  in  the  morning. 
No  explanation  is  given  why  the  electric  light 
at  this  particular  part  of  the  mill  was  not 
burning  that  night 

A  complete  answer  to  this  ground  is  that 
plaintiff  himself,  as  assistant  millwright, 
was  the  person  whose  duty  It  was  to  recti- 
fy anything  that  was  wrong  with  the  light, 
and  that  nothing  shows  that  he  could  not 
have  done  so,  or  Is  not  alone  responsible 
for  its  not  having  been  done.    Under  these 
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circumstances,  plainly,  he  could  not  recover 
even  if  the  accident  had  been  result  of  the 
defectiveness  of  the  light.  Smart  v.  Louisi- 
ana Electric  Light  Co.,  47  La.  Ann.  870,  17 
South.  346,  Boiling  v.  Klrby  &  Bros.,  90 
Ala.  220,  7  South.  914,  24  Am.  St.  Rep.  789; 
Illinois  Cent.  R.  Co.  v.  Jewell,  46  111.  99,  92 
Am.  Dec.  240;  Kerwin  v.  People,  96  111.  208; 
Conway  v.  Chicago  G.  W.  Ry.  Co.,  103  Iowa, 
373,72  N.  W.  643;  Johnson  v.  Hovey,  98  Mich. 
343,  57  N.  W.  172;  Peppett  v.  Michigan  Cent. 
R.  Co.,  119  Mich.  640,  78  N.  W.  900.  But 
we  doubt  very  much  that  It  was.  Others  had 
done  the  work  with  safety  by  the  same  light, 
and  plaintiff  himself  had  done  it.  We  rath- 
er Incline  to  believe,  with  defendant's  learn- 
ed counsel,  that,  unaccustomed  to  night 
work,  plaintiff  on  this  his  third  night  of 
work,  it  being  near  morning,  had  become 
drowsy. 

The  contention  that  the  work  was  that  of 
two  men,  and  not  of  one,  is  not  supported 
by  the  testimony  and  Is  not  pressed  in  the 
brief;  nor  can  the  court  see  how  two  men 
could  co-operate  In  the  work  In  question. 
True,  an  assistant  might  pull  the  rope  to 
stop  the  chain,  and  do  whatever  was  neces- 
sary to  set  the  chain  again  in  motion;  but, 
while  the  assistant  would  be  doing  this,  the 
workman  himself  would  be  Idle,  for  In  the 
time  which  the  chain  takes  to  go  to  the 
sprocket  wheel  and  around  It  and  back  again 
there  Is  ample  time  In  which  to  get  ready 
for  nailing  the  cleat  and  for  pulling  the  rope 
to  stop  the  chain,  and  after  the  nailing  is 
done  the  workman  can  take  his  own  time  for 
again  setting  the  chain  In  motion. 

In  place  of  this  abandoned  contention,  the 
learned  counsel  for  plaintiff  argue  that  the 
workman  should  have  been  instructed  to 
stop  the  chain  for  inserting  the  lug,  In  the 
same  way  that  he  stops  It  for  nailing  the 
cleat  This  new  contention  does  not  impress 
the  court  It  was  not  set  forth  In  the  peti- 
tion, nor  made  an  Issue  on  the  trial,  and 
seems  to  have  come  to  counsel  for  plaintiff 
as  an  afterthought  The  learned  counsel  for 
defendant  say — and  probably  would  have 
proved,  had  the  point  been  made  an  issue — 
that  the  Interval  between  such  a  stop  and 
the  stop  which  has  to  be  made  for  nailing 
the  cleat  would  be  too  short,  and  there  would 
be  danger  of  too  great  an  accumulation  in 
the  trough  of  the  rubbish  which  falls  con- 
stantly from  the  saw.  But,  whatever  may 
have  been  the  reason  for  requiring  the  lugs 
to  be  Inserted  while  the  chain  was  in  motion, 
such  was  the  requirement,  and  plaintiff  knew 
it  when  he  accepted  the  employment  and 
undertook  to  do  the  work.  He  therefore  as- 
sumed the  risk,  and  he  could  not  recover, 
even  If  there  was  no  special  reason  for  not 
stopping  the  chain.   26  Cyc.  1155. 

Remains  the  allegation  of  Inexperience 
and  absence  of  instructions  or  warning.  The 
testimony  is  to  the  effect  that  the  mill- 
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wright  Btood  with  plaintiff  at  the  place 
where  the  workman  has  to  stand  for  Insert- 
ing the  lugs,  and  inserted  several  to  show 
him  how  it  was  done,  until  plaintiff  said  he 
could  do  it,  and  that  the  millwright  warned 
plaintiff  of  the  dangerous  character  of  the 
work  and  of  the  necessity  of  being  careful. 
Plaintiff  says  he  was  not  told  of  the  danger 
from  the  sprocket  wheel1,  and  he  is  corrobo- 
rated by  his  witness  McDanlel;  but  this 
witness  had  previously  made  a  different  ! 
statement,  and  the  testimony  of  the  mill- 
wright, a  disinterested  witness  (no  longer 
in  the  employ  of  the  defendant  company), 
seems  to  be  so  perfectly  fair  throughout 
that  the  court  is  disposed  to  accept  it,  to 
the  effect  that  plaintiff  was  warned. 

Indeed,  the  danger  from  this  sprocket 
wheel  was  so  obvious  that  any  special  ref- 
erence to  It  would  seem  to  have  been  un- 
necessary. Plaintiff  himself  frankly  admits 
that  it  was  evident  to  anybody  of  ordinary  In- 
telligence. 

But  it  is  contended  that  plaintiff  should 
have  been  specifically  warned  that  his  sleeve 
might  get  caught  on  a  broken  lug,  or  In  a 
link  of  the  chain,  or  by  a  nail  on  one  of  the 
rags,  and  drawn  upon  the  sprocket  wheel. 

In  his  petition  plaintiff  says  that  his  sleeve 
was  caught  by  the  sprocket  wheel;  In  his 
testimony  he  says  It  was  caught  by  the  lug. 
The  danger  of  being  caught  on  the  sprocket 
wheel  was  one  which  he  acknowledges  was 
evident  to  any  man  of  ordinary  intelligence. 
As  to  being  caught  by  the  lug,  he  does  not 
explain,  and  we  do  not  see,  bow  such  a  thing 
could  be.  One  of  bis  witnesses  suggests 
that  his  sleeve  might  have  been  caught  by  a 
nail  on  one  of  the  broken  lugs.  There  is  no 
evidence,  however,  that  such  was  the  case. 

Our  view  of  the  matter  is  that  the  situa- 
tion was  dangerous,  but  not  more  so  than 
a  dozen  other  situations  about  the  sawmill, 
and  that  there  was  no  danger  which  was  not 
evident  to  a  person  of  ordinary  Intelligence, 
or  against  which  any  special  warning  was 
necessary. 

The  lugs  were  not  put  in  nearer  than  three 
links,  or  say  21  inches,  apart,  and  were  fre- 


quently much  further  apart,  and  very  little 
time  was  required  for  Inserting  them,  and 
the  chain  moved  slowly. 

"O.  How  long  would  it  take  to  insert  a  lag 
in  the  link?  A.  Why,  just  a  moment  in  stick- 
ing it  in  there;  just  that  quick." 

Of  course,  if,  after  inserting  the  lug,  the 
workman  left  his  sleeve  in  the  way,  there 
was  danger  of  the  oncoming  lug  catching  it. 
especially  if  partially  broken  or  otherwise 
jagged  edged,  or  having  a  protruding  nail; 
but  such  danger  would  be  evident,  and  not 
differing  in  character  from  that  Incident  to 
proximity  to  all  and  every  kind  of  moving 
machinery.  Plaintiff  had  spent  from  two  to 
three  hours  on  each  of  the  two  preceding 
nights  at  this  same  work,  and  it  Is  next  to 
impossible  that  he  should  not  have  observed 
aH  the  details  of  a  situation  so  simple  as  a 
chain  moving  before  him,  with  lugs  In  It, 
some  of  them  In  a  more  or  less  damaged 
condition,  and  going  upon  a  sprocket  wheel 
close  to  him  at  his  left.  The  sole  dangers 
from  such  a  situation  were  to  let  his  hand 
follow  the  chain  upon  the  sprocket  wheel, 
or  let  any  part  of  his  clothing  get  caught, 
either  on  the  sprocket  wheel  or  on  the  chain. 
These  dangers  were  obvious  to  a  man  of  or- 
dinary Intelligence,  and  plaintiff  must  be 
held  to  have  assumed  them  by  consenting  to 
do  the  work.  Welton  v.  Lumber  Co.,  114 
La.  842,  38  South.  580;  Neidef  v.  I.  C.  R.  R. 
108  La.  158,  32  South.  366,  citing.  Carey  v. 
Sellers,  41  La.  Ann.  500.  6  South.  813;  Jen- 
kins v.  Maglnnis  Cotton  Mills,  25  South.  643. 
51  La.  Aun.  1017;  McKinney  v.  McNeely. 
108  La.  27,  32  South.  199;  Merchant  v.  Pine 
Lumber  Co.  107  La.  463,  31  South.  878;  Mof- 
fet  v.  Koch,  106  La.  371,  31  South.  40.  The 
employer-  is  not  required  to  describe  to  the 
workman,  or  warn  him  against,  every  pos- 
sible way  in  which  be  or  his  clothing  may 
get  caught  in  the  moving  machinery  at 
which  he  is  employed. 

"Where  the  general  danger  is  known,  or  ought 
to  be  known,  to  the  servant,  particular  details, 
which  merely  enhance  the  danger,  need  not  be 
known."   Dresser  on  Employers'  Liability,  9  97. 

Judgment  affirmed. 
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(121  La.) 
No.  16,921. 
BANK  OF  MORGAN  CITY  v.  HERWIG. 
(Supreme  Court  of  Louisiana.    April  27,  1908. 
Rehearing  Denied  May  25,  1908.) 

1.  Bills  and  Notes— Accommodation  Pa- 
per. 

The  notes  were  signed  as  an  accommodation 
to  the  maker,  and  accepted  with  some  haste  by 
rhe  plaintiff,  anxious  to  secure  an  indebtedness. 

This  does  not  take  the  notes  out  of  the  cate- 
gory of  ordinary  commercial  paper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  563-$69.] 

2.  Same— Alleged  Agreement. 

The  contention  that  there  was  an  agreement 
between  plaintiff  and  the  other  parties  to  the 
Dotes,  whereby  the  plaintiff  obtained  the  indorse- 
ment for  its  own  benefit  and  in  order  to  be  able 
to  obtain  a  loan  needed  by  it  at  the  time  the 
indorser  signed,  is  not  sustained  by  proof. 

3.  Same  —  Consideration  —  Ordinary  Com- 
mercial Paper. 

There  was  consideration  for  the  notes,  as 
between  maker  and  the  plaintiff. 

4.  Same — Liability  of  Indorser— In  Posses- 
sion of  Third  Person. 

This  is  all  that  is  needful  to  bind  the  in- 
dorser, where  the  paper  is  in  every  respect 
valid  and  binding  between  holder  and  maker, 
and  the  holder  is  in  the  position  of  ordinary 
holder  of  commercial  paper  transferred  before 
maturity. 

5.  Same— Defenses— Forbearance. 

There  were  no  delays  granted,  and  no  such 
forbearance  to  sue  as  qffords  good  ground  of 
defense. 

0.  Same— Relative  to  Validity. 
The  notes  were  not  prescribed. 

7.  Same— Marginal  Notes. 

Any  one  who  signs  negotiable  paper  should 
carefully  read  the  paper,  or  have  the  same  read 
to  him. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Fred  Durieve  King,  Judge. 

Action  by  the  Bank  of  Morgan  City  against 
P..F.  Herwig.  Judgment  for  plaintiff,  and 
defendant  appeals.   Amended  and  affirmed. 

Girault  Farrar  and  Clegg  &  Quintero,  for 
appellant.  Rufus  Edward  Foster  and  Fran- 
cis Rivers  Richardson,  for  appellee. 

BREAUX,  C.  J.  The  promissory  notes  held 
and  owned  by  plaintiff  on  which  it  instituted 
this  suit  were  signed  by  Chester  P.  Darren 
as  maker  and  indorsed  by  P.  F.  Herwig. 
They  were  executed  for  about  $10,000,  to  bear 
interest,  and  contain  the  stipulation  for  at- 
torney's fee,  also  the  following: 

"Makers  and  indorserg  of  this  note  hereby 
severally  waive  present  of  payment,  notice  of 
nonpayment,  protest,,  and  consent  that  a  time 
of  payment  may  be  extended  without  notice 
thereof." 

In  a  peremptory  exception,  defendant  pleads 
t>-*\  the  cause  of  action  was  ill-defined  and 
thnt  there  was  material  variance  in  the  pe- 
tition. 

This  exception  was  overruled,  we  think 
properly.   It  had  no  merit. 

The  answer  thereafter  filed  pleaded  the 
general  Issue,  and,  in  addition,  that  the  notes 


sued  on  were  renewals;  that  they  were  ac- 
commodation paper,  indorsed  by  defendant 
for  the  accommodation  of  the  plaintiff  bank, 
In  order  to  enable  it  to  tide  over  the  financial 
stringency ;  that  the  consideration  has  entire- 
ly failed,  if  ever  they  had  consideration. 

Defendant  pleaded  an  agreement  between 
the  officers  of  the  bank  and  himself,  and  that 
despite  all  understanding  the  plaintiff  inten- 
tionally or  negligently  permitted  nearly  Ave 
years  to  elapse  before  giving  the  defendant 
any  notice  or  presenting  any  demand  for  pay- 
ment: that  the  bank  favored  Dnrrell:  that 
the  maker  thereby  prejudiced  defendant's 
rights :  that  Darrell  was  not  sued ;  and  that 
wrongly,  after  these  laches,  it  now  seeks  to 
compel  him  to  pay  the  amount. 

Defendant  further  pleaded  that  his  atten- 
tion was  not  called  to,  nor  his  suspicions 
awakened  by,  the  small  typewritten  stipula- 
tion which  is  copied  m  uuu  made  part  of  tue 
notes ;  that,  had  he  known  that  the  intention 
of  the  bank  was  to  hold  him  to  any  sort  of 
waiver,  he  would  not  have  signed.  Defend- 
ant charges  fraud. 

The  notes  were  not  made  exclusively  for 
the  bank's  accommodation  and  Issued  without 
consideration.  The  proof  is  that  the  maker 
was  indebted  to  plaintiff,  the  bank. 

It  was  not  understood,  as  alleged,  that  the 
defendant  was  to  indorse  the  note  to  enable 
the  maker  to  obtain  money  from  the  Bank 
of  Morgan  City.  There  was,  as  just  stated, 
an  indebtedness  on  the  part  of  the  maker.  It 
was  a  renewal.  As  alleged,  it  remains  as  a 
fact  that  there  was  an  indebtedness.  It  was 
accommodation  paper;  as  such,  however, 
binding  upon  the  indorser.  The  value  of  the 
paper  was  not  lessened  by  the  fact  that  the 
indorser  signed  as  an  accommodation  indors- 
er ;  for  whatever  accommodation  there  was  It 
was  between  the  maker  and  the  indorser. 
Well  v.  Trosclalr,  42  La.  Ann.  171,  T  South. 
232;  Edwards,  Bills  and  Notes,  §  316;  Ran- 
dolph, Commercial  Paper,  §  303.  — 

Evidently  the  purpose  was  security,  which 
the  bank  desired  and  which  the  maker  obtain- 
ed. Though  without  consideration,  it  is  bind- 
ing. The  credit  given  to  the  maker  is  consid- 
eration sufficient  to  bind  the  indorser.  Paper 
thus  indorsed  in  the  hands  of  the  creditor  is 
binding. 

There  is  no  evidence  showing  that  plaintiff 
was  not  a  holder  in  good  faith  and  for  value. 

It  Is  as  If  each,  the  maker  and  the  indorser, 
had  received  value.  Whether  the  indorser 
understood,  as  between  him  and  the  maker, 
that  the  maker  was  or  was  not  to  receive  cash 
for  the  note,  is  not  of  material  importance. . 
There  Is  no  evidence  of  the  Infirmity  of  the 
paper  as  between  plaintiff  and  the  holder  and 
owner ;  and  if  it  was  a  renewal  of  an  old  In- 
debtedness it  was  equally  as  immaterial. 

Inference  is  drawn  or  sought  to  be  drawn 
from  the  fact  that  the  bank  authorized  Its  of- 
ficers to  transfer  some  of  its  paper  in  order 
to  raise  money  to  tide  over  some  financial  dif- 
ficulty. 
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It  cannot  be  Inferred  from  tbis  alone  that 
the  bank  sought  and  obtained  tbe  signature 
of  the  Indorser  In  order  to  obtain  bankable 
paper  to  be  transferred.  There  is  no  evidence 
as  relates  to  this  paper;  but,  on  the  contrary, 
it  Is  shown  that  the  paper  had  full  considera- 
tion as  between  the  maker  and  the  bank. 

This,  it  strikes  us,  suffices  in  so  far  as  re- 
lates to  consideration. 

As  relates  to  notice  and  protest,  the  defend- 
ant complained: 

Protest  was  waived  In  regard  to  the  fine 
print  on  the  face  of  the  paper  sued  on,  and 
the  airegatlon  that  defendant  would  have  re- 
fused to  sign  if  his  attention  had  been  called 
to  the  same:  The  small  print  was  easily  visi- 
ble. It  was  legible.  He  should  have  read  it  be- 
fore signing.  He  had  no  one  to  blame  but 
himself.  If  it  were  a  po  1  Icy  of  insurance,  with 
its  many  conditions  in  small  print,  tbe  com- 
plaint might  commend  itself.  In  a  promis- 
sory note  such  conditions  as  are  Inserted,  as 
stated  above,  although  In  small  print,  afford 
no  ground  of  release  from  the  obligation  the 
note  represents. 

The  failure  to  sue  on  the  note,  another 
ground  urged  by  the  defendant,  is  not  a  good 
ground  for  release  of  the  maker  or  indorser, 
not  shown  to  have  been  prejudiced  by  the  de- 
lay. To  have  treated  the  notes  as  "dead  as- 
sets," and  not  to  have  collected  interest  on 
them,  may  have  been  negligence ;  but  it  is  not 
such  negligence  as  releases  the  surety. 

Defendant  has  also  charged  fraud,  and  In 
that  connection  has  called  attention  to  de- 


We  have  not  found  in  this  defense  ground 
for  relief.  Both  the  maker  and  the  indorser 
were  alive  at  the  time  that  the  suit  was  tried 
Neither  of  them  testified  In  support  of  the 
charge  of  fraud,  nor  as  relates  to  improper 
practice  or  prejudicial  delays.  Tbe  silence  of 
the  bank  and  its  failure  to  act  are  not  in 
themselves  grounds  supporting  the  serious 
allegations  made.  Such  allegations  must  be 
supported  by  evidence  amounting  to  proof. 

We  have  found  no  such  evidence  in  our 
study  of  the  record 

Before  concluding  upon  this  point,  we  will 
state  that  it  does  not  appear  that  the  indorser 
ever  at  any  time  Indicated  to  the  bank  that 
some  steps 'should  be  taken  in  order  to  pro- 
tect him  from  its  demand  in  case  the  maker 
did  not  p\iy. 

We  have  given  this  case  our  best  attention, 
and  have  not  found  good  ground  to  reverse 
the  judgment 

The  appellant  invites  our  attention  to  error 
in  tbe  judgment.  The  name  of  a  person  not 
executor  of  the  succession  of  defendant  was 
Inserted  In  the  judgment. 

Under  the  circumstances,  to  which  we  will 
refer  in  a  moment,  we  do  not  think  it  affords 
good  ground  to  remand  the  case. 

Tbe  appellee  Joined  in  the  appeal,  and  ask- 
ed for  a  correction  of  this  error — urged  that 
It  was  an  oversight 


We  are  of  opinion  that  it  was  tbe  merest 
clerical  error. 

The  name  of  Martin  H.  Sullivan,  as  co- 
executor  of  A.  G.  Phelps  of  the  succession  of 
defendant  was  not  Inserted  in  the  judgment 
although  he  was  the  party  sued  and  the  one 
against  whom  the  judgment  had  been  render- 
ed. The  name  of  Martin  H.  Manion,  who 
was  in  no  way  connected  with  the  succession, 
was  Inserted  In  place  of  Martin  H.  Sullivan. 

The  judgment  can  be  corrected  at  this 
time. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  is 
amended  only  so  far  as  to  decree  that  the  es- 
tate of  P.  F.  Herwig,  represented  by  A.  G. 
Phelps  and  Martin  H.  Sullivan,  executors,  be 
condemned  in  the  amount  specified  In  the 
judgment  appealed  from.  (The  name  of  Mar- 
tin H.  Manion  Is  canceled.)  As  amended,  the 
judgment  is  affirmed. 

It  is  further  ordered,  adjudged,  and  decreed 
that  appellee  pay  costs. 


(121  La.) 

No.  16,900. 

DEVONS  v.  LEE  LOGGING  CO. 

(Supreme  Court  of  Louisiana.    May  25,  1908.) 

Corporations  —  Actions  —  Venue  —  Touts— 
Domicile  of  Defendant. 

Damages  arising  from  nonfeasance  or  negli- 
gence must  be  sued  for  at  the  domicile  of  the 
company. 

(Syllabus  by  the  Court) 

Appeal  from  Fifth  Judicial  District  Court 
Parish  of  Winn ;  George  Wear,  Judge. 

Action  by  William  H.  Devons  against  the 
Lee  Logging  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Affirmed. 

John  Henry  Mathews,  for  appellant  Hud- 
son, Potts  &  Bernstein  and  Orln  Medicos 
Grlsham,  for  appellee. 

BREAUX,  C.  J.  The  district  court  sustain- 
ed defendant's  exception,  and  dismissed  plain- 
tiff's suit  for  want  of  jurisdiction. 

An  appeal  was  taken  from  the  action  of 
the  court  dismissing  the  salt. 

The  jurisdiction,  ratlone  persona  vel  non, 
is  tbe  only  question  on  appeal. 

Tbe  action  is  one  sounding  in  damages. 

Plaintiff,  an  employs  of  defendant  was  a 
driver  of  oxen  and  wagon,  and  as  such  drove 
a  wagon  and  hauled  logs  to  the  railroad  tram 
of  the  defendant  company. 

The  wagons,  team,  and  appliances  were 
owned  by  defendant 

It  appears  that  in  accordance  with  orders 
received  from  the  defendant  company,  plain- 
tiff worked 

He  charged  that  relying  upon  the  superior 
knowledge  of  his  employer,  he  was  led  to  be- 
lieve that  all  the  appliances  furnished  for 
his  work  were  In  good  order,  but  that  soon 
after  he  began  to  unload  the  wagon  (the  first 
load  undertaken  by  him  for  the  defendant) 
a  heavy  pine  log  rolled  off  the  wagon  and 
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fell  over  bis  left  foot,  crushing  It  In  a  most 
serious  and  painful  manner. 

He  avers  that  the  wagon  was  old,  worn, 
defective,  and  unsafe;  that  the  pins  and 
bolts  designed  to  hold  the  logs  securely  in 
place,  together  with  the  holds  and  bearings 
through  which  the  pins  and  bolts  were  de- 
signed to  work,  were  worn,  old,  defective 
and  in  bad  order;  that  parts  of  the  wagon 
designed  to  hold  the  logs  in  place  did  not 
and  could  not  perform  their  proper  function : 
that  the  defects  were  the  direct  cause  of  the 
logs  having  rolled  off  the  wagon,  causing  the 
injury  before  stated;  that  all  was  due  to  the 
gross  negligence  and  unwarranted  careless- 
ness of  defendant. 

Discussion  and  decision: 

The  domicile  of  the  company  In  Louisiana 
Is  in  the  parish  of  Webster.  This  suit  was 
brought  In  the  parish  of  Winn,  where  It  Is 
alleged  the  Injury  was  suffered. 

Nonfeasance  and  negligence  are  the  grava- 
men of  plaintiffs  complaint. 

The  question  which  comes  up  on  the  al- 
legations of  plaintiffs  petition  shows  that  the 
act  charged  was  an  act  of  omission  and  not 
of  commission.  The  article  of  the  Code  of 
Practice  applying  (that  Is,  article  165,  8  9, 
of  the  Code)  provides  that  In  all  cases  where 
any  corporation  commits  a  trespass,  or  does 
anything  for  which  an  action  of  damage  lies, 
it  shall  be  liable  where  the  damages  or  tres- 
pnss  are  committed. 

"Damages  arising  from  nonfeasance  and  neg- 
ligence must  be  sued  for  at  the  domicile  of 
the  corporation"  was  the  rule  expressed  In 
Cnldwell  v.  Railroad  Company,  40  La.  Ann. 
754,  5  South.  17. 

In  that  case  plaintiff  sued  the  defendant 
for  Injuries  sustained  in  attempting  to  cross 
over  a  defective  and  improperly  constructed 
bridge.  It  was  alleged  that  there  was  gross 
negligence  and  fault. 

The  court  said  It  was  an  act  of  omission, 
nonfeasance,  dereliction  of  duty,  and  not  the 
commission  of  any  act  that  implies  force  and 
violence,  as  alleged.  Id. 

In  another  decision  the  court  expressly  stat- 
ed that  the  rule  under  the  cited  article  does 
not  apply  to  omissions.  Montgomery  v.  Levee 
Company,  80  La.  Ann.  607,  commented  upon 
in  40  La.  Ann.  754,  5  South.  17,  above  cited. 

In  our  case  there  Is  no  allegation  from 
which  it  can  be  Implied  that  a  trespass  was 
committed. 

Returning  to  the  last-cited  case:  The 
oourt  holds  that  acts  of  omission  are  exclud- 
ed from  the  class  of  cases  actionable  at  the 
place  of  the  accident  by  the  words  quoted, 
"commit,"  "committed,"  "do,"  "done,"  used 
in  the  cited  article  of  the  Code  of  Practice. 

These  words,  the  court  held,  implied  action 
necessarily,  and  wherever  there  Is  such  ac- 
tion— that  Is,  whenever  the  act  is  actually 
done,  or  there  was  a  commission,  and  not 


an  act  which  amounts,  as  In  the  case  be- 
fore us  for  decision,  to  an  omission — the  case 
Is  then  brought  within  the  exception  laid 
down  In  the  decision  hereafter  cited. 

To  the  same  effect  is  Montgomery  v.  La. 
Levee  Co.,  80  La.  Ann.  607 ;  Heirs  of  Gossin 
v.  Williams  &  8.  S.  Co.,  86  La.  Ann.  186; 
State  ex  rel.  Morgan's  L.  &"T.  R.  R.  Co.  v. 
Judge,  33  La.  Ann.  954 ;  St  Jullen  v.  Mor- 
gan's L.  &  T.  R.  &  S.  S.  Co.,  39  La.  Ann.  1060, 
3  South.  280. 

The  St.  Jullen  Case,  the  last  above  cited, 
Is  particularly  pertinent  It  held  that  the 
Legislature  contemplated  the  active  violation 
of  some  right  or  the  doing  of  an  Illegal  thing 
— that  is,  acts  of  commission — which  gives 
rise  to  an  action  of  damages,  and  that  the 
rule  does  not  apply  to  omission,  negligence,  or 
failure  to  do. 

The  plaintiff,  to  the  end  of  supporting  his 
action,  cites  Castllle  v.  Refining  Company,  48 
La.  Ann.  322,  19  South.  332,  and  Culpepper 
v.  Arkansas  Southern  R.  R.  Co.,  110  La. 
746,  84  South.  761. 

In  the  first  case  cited,  the  court  found  that 
there  was  an  active  breach  of  duty  by.  turning 
an  unsafe  steam  pipe  in  a  manner  that  prov- 
ed dangerous ;  that  It  was  an  active  force — 
an  act  of  commission. 

There  Is  nothing  of  the  kind  here,  where 
the  acts  are,  as  before  stated,  only  acts  of 
omission. 

The  plaintiff  here  was  an  employe,  and 
while  at  work,  owing  to  defendant's  omission 
to  furnish  proper  appliances,  there  was  an  ac- 
cident Plaintiff  was  using  these  very  ap- 
pliances himself.  The  use  in  the  manner  in 
which  it  Is  alleged  he  used  them  cannot  be 
construed,  under  the  facts,  as  an  act  of  tres- 
pass of  himself,  or  as  anything  else  but  an 
act  of  omission  on  the  part  of  defendant,  who 
placed  him  in  charge. 

In  the  second  cited  case — that  Is,  the  Cul- 
pepper Case — damages  were  committed  by  acts 
of  omission,  and  later,  by  acts  of  commission, 
as  expressed  In  the  decision;  that  is,  com- 
mission was  found,  and  -In  that  way  Jurisdic- 
tion was  maintained. 

We  have  read  plaintiffs  petition  with  par- 
ticular care,  and  left  It  convinced  that  It  can- 
not be  construed  Into  an  act  of  commission. 

Plaintiffs  contention  Is  that  defendant  cor- 
poration actively  set  In  operation  the  wagon 
he  describes  as  being  old,  worn,  and  defective. 

We  deem  It  sufficient  to  say  In  reply  that 
defendant  corporation  did  not  set  in  opera- 
tion this  wagon  and  oxen.  It  placed  them  in 
charge  of  plaintiff,  in  order  that  he  might 
perform  the  work  assigned  to  him.  The  al- 
legations do  not  show  that  there  is  anything 
which  can  be  classed  as  commission  in  this 
act. 

For  the  reasons  assigned,  the  Judgment  ap- 
pealed from  Is  affirmed. 
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No.  17,076. 

STATE  v.  CONEGA. 

(Supreme  Court  of  Louisiana.    April  27,  1908. 
Rehearing  Denied  May  25,  1908.) 

1.  Indictment  and  Information— Motion  to 
Quash — Nature — Disposition. 

A  motion  to  quash  an  indictment  for  de- 
fects of  statement  therein  corresponds  to  an  ex- 
ception in  a  civil  case  that  plaintiffs  peti- 
tion discloses  no  cause  of  action."  Both  are 
leveled  at  the  pleadings  in  the  action  and  seek 
to  have  the  proceedings  dismissed.  Such  a  mo- 
tion should  oe  disposed  of  on  the  face  of  the 
papers,  and  not  referred  to  the  merits  to  be 
disposed  of  on  evidence  introduced.  The  post- 
ponement of  action  on  the  motion  until  the 
trial  of  the  case  on  its  merits  left  unchanged 
the  character  of  the  motion  as  one  leveled 
against  the  recitals  and  to  be  disposed  of  on 
the  face  of  the  papers.  It  was  not  changed  by 
postponement  to  a  plea  (en  pais)  of  prescrip- 
tion. From  the  standpoint  of  a  motion  to 
quash  the  indictment  for  the  defects  complained 
of,  the  motion  was  not  well  grounded,  and  un- 
der the  provisions  of  section  1063  of  the  Revis- 
ed Statutes  it  should  have  been  refused.  That 
section  declares  that  no  indictment  shall  be 
held  insufficient  for  omitting  to  state  the  time 
at  which  the  offense  was  committed  in  any 
case  where  time  is  not  of  the  essence  of  the  of- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  88  470, 
474.] 

2.  Same. 

Time  was  not  of  the  paa-nce  of  the  crime 
charged  in  this  case.  Prescription  has  no  ref- 
erence to  the  commission  of  crime,  but  to  the 
time  when  the  "prosecution  of  the  crime"  was 
commenced  after  commission.  The  utmost  re- 
lief to  which  defendant  was  entitled  was  to 
insist  that  the  indictment  should  be  made  pre- 
cise as  to  time.   That  relief  was  not  asked  for. 

3.  Same. 

Had  the  indictment  shown  on  its  face  that 
prosecution  for  the  offense  charged  would  be 
barred  by  prescription,  had  not  some  fact  oc- 
curred to  stop  the  running  of  the  same,  the 
existence  of  such  fact  would  have  been  neces- 
sary to  have  been  alleged  in  the  indictment; 
but  the  indictment  in  this  case  did  not  show 
that  condition  of  things.  Defendant  was  forc- 
ed to  plead  and  affirmatively  to  establish  pre- 
scription. He  did  not  do  this. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Clay 
Elliott,  Judge. 

Bud  Conega  was  convicted  of  selling  spir- 
ituous liquors  without  a  license,  and  appeals. 
Affirmed 

Thomas  Milton  Bankston,  for  appellant 
Walter  Gulon,  Atty.  Gen.,  and  Robert  Ste- 
phen Ellis,  Dlst.  Atty.  (Lewis  Guion,  of 
counsel),  for  the  State. 

Statement  of  the  Case. 

NICHOLLS,  J.  On  January  17,  1908,  the 
grand  jury  for  the  parish  of  Tangipahoa 
found  an  indictment  against  the  defendant 

for  having  on  the    day  of  — -— ,  in 

1907,  willfully  and  unlawfully  sold  and  retail- 
ed spirituous  liquors  without  having  first  ob- 
tained a  license  from  the  state,  pariah,  or 
municipal  authority. 


REPORTER.  (La. 

On  April  1,  1908,  defendant  filed  a  "mo- 
tion to  quash  the  indictment  filed  against 
him  on  the  ground  and  for  the  reasons  that 
it  did  not  set  out  any  date  or  time  when 
the  intoxicating  liquors  were  sold,  save  that 
during  the  year  of  1907,  and  the  said  Indict- 
ment was  returned  and  signed  January  17. 
1908,  wherefore  he  showed  that  the  sale  as 
alleged  was  not  made  within  a  year  from 
the  date  of  finding  the  Indictment"  He 
prayed  that  his  motion  to  quash  be  sustained 
and  he  himself  be  discharged  from  custody. 
This  motion  was  ultimately  overruled.  De- 
fendant excepted,  and  filed  the  bill  of  ex- 
ception which  appears  in  the  transcript  It 
reads  as  follows: 

"Be  it  known  and  remembered  that  upon  the 
trial  of  this  case,  which  was  taken  up  for  trial 
this  1st  day  of  April,  1908.  defendant  through 
his  counsel  filed  a  motion  to  quash  indictment 
No.  1,392,  which  charged  defendant  with  re- 
tailing intoxicating  liquors  in  the  year  1907. 
for  the  reason  that  said  indictment  fixed  no 
date,  except  in  the  year  1907,  and  that  saw 
was  returned  and  reported  on  January  17,  190S ; 
and,  further,  that  it  was  not  mentioned  in  the 
indictment  that  the  sale  of  intoxicating  liquors 
as  charged  therein  was  made  within  one  year 
from  the  filing  of  the  indictment." 

"The  court  referred  the  motion  to  quash  to 
the  merits.  The  state  then  called  Mayor  Ralph 
E.  June,  of  Hammond,  to  prove  that  defendant 
had  been  arraigned  in  the  mayor's  court  before 
him  in  the  town  of  Hammond,  La.,  on  or  about 
August  15,  1907,  on  a  charge  of  retailing  in- 
toxicating liquors  in  said  town,  and  pleaded 
guilty  to  retailing,  and  was  fined  $50,  but  thac 
he  told  defendant  that  if  he  would  plead  guilty 
he  would  make  the  fine  lighter,  and  said,  fur- 
ther, that  he  thought  defendant  was  charged 
with  retailing  on  the  12th  of  August.  1907. 
but  he  had  no  personal  knowledge  when  th>> 
sale,  if  made  at  all,  was  made. 

"To  all  the  above  testimony  as  to  what  dato 
the  charge  charged  defendant  with  retailing  th* 
defendant  objected  on  the  ground  that,  as  th»* 
charge  was  the  best  evidence,  he  objected  to 
all  other  testimony  relative  to  the  trial  before 
the  mayor's  court.  No  other  witness  on  behalf 
of  the  state  was  placed  on  the  stand ;  but  it 
was  admitted  by  the  defendant  that  the  mar- 
shal of  Hammond  would  testify  the  same  a* 
the  mayor  of  Hammond.  The  state  closed.  De- 
fendant offered  no  testimony. 

"The  court  then  took  up  the  motion  to  quash 
and  on  the  merits,  and  overruled  it,  and  render- 
ed a  verdict  of  guilty  as  charged  at  the  same 
time,  to  which  ruling  of  the  court  defendant 
excepted  and  reserved  this  bill  of  exception  for 
the  signature  of  the  judge,  after  tendering  same 
to  the  District  Attorney  for  his  inspection. 

"By  the  Court: 

"The  above  bill  was  reserved.  I  referred  the 
motion  to  quash  to  the  merits,  as  it  was  based 
on  the  theory  that  the  case  was  prescribed, 
and  stated  that  I  would  rule  on  the  question 
of  prescription,  it  being  a  questionable  fact,  aft- 
er hearing  evidence  on  the  subject  and  at  tb- 
time  of  deciding  the  case  on  its  merits.  Ralph 
E.  June,  the  mayor  of  Hammond,  was  then  call- 
ed and  sworn  as  a  witness  for  the  state.  H* 
had  a  book  in  his  hands.  Looking  at  his  book, 
and  reading  therefrom,  in  response  to  a  ques 
tion  by  the  state,  he  testified  that  the  accused 
had  been  arrested,  brought  before  him,  and  ar 
raigned  on  a  charge  for  retailing  spirituous  ar 
intoxicating  liquors  in  the  town  of  Hammonc 
La.,  and  had  pleaded  guilty  to  said  charge  or. 
August  15,  1907,  and  that  he  fined  him 
and  ordered  him  to  leave  town.  At  this  point 
the  accused  objected.  The  objection  was  sus- 
tained as  to  what  he  was  proceeding  to  aay 

Digitized  by  Google 


La.) 


STATE  v.  CONEGA. 


615 


ro  the  effect  that  the  accused  had  been  ordered 
to  leave  town,  as  part  of  the  penalty  for  having 
been  caught  retailing,  etc. 

"The  mayor  merely  referred  to  the  book  as 
a  memorandum  concerning  the  date  in  ques- 
tion. He  testified  unqualifiedly  and  unequivo- 
cally that  the  accused  pleaded  guilty  to  the 
charge  on  August  15.  1907,  and  aa  to  the  date 
of  retailing  he  testified  with  equal  firmness 
that  his  recollection  was  that  the  offense  was 
charged  to  have  been  committed  on  August 
15,  1907,  or  about  that  time.  This  evidence, 
to  show  the  date  of  the  offense  and  the  admis- 
sion of  guilt  in  the  mayor's  court  in  presence 
of  the  mayor,  was  received  and  considered,  and 
the  objection  as  to  same  was  overruled.  It  was 
admitted  that  the  marshal  of  Hammond,  if 
present,  would  swear  the  same.  The  accused 
did  not  take  the  stand,  nor  offer  any  evidence. 
The  evidence  thoroughly  convinced  me  that 
the  offense  named  in  the  indictment  was  the 
xame  for  which  the  accused  had  been  prose- 
cuted and  convicted  on  his  own  confession  in 
the  mayor's  court.  The  motion  to  quash  was 
therefore  overruled,  and  the  accused  found  guil- 
ty as  charged." 

Opinion. 

The  Indictment  on  the  facts  and  evidence 
adduced  was  not  prescribed. 

In  civil  cases  a  claimant  sets  forth  his 
demand  In  a  petition.  In  criminal  proceed- 
ings the  state  sets  forth  the  charge  It  makes 
(n  an  indictment  or  information. 

The  petition  In  civil  cases,  and  the  Indict- 
ment or  information  In  criminal,  form  the 
"pleadings"  In  the  respective  actions.  A 
motion  to  quash  an  indictment  on  the  face 
of  the  papers  for  defects  of  statement  there- 
in corresponds  to  an  exception  that  plain- 
tiffs petition  discloses  "no  cause  of  action." 
The  exception  and  the  motion  are  both  level- 
ed simply  at  the  pleadings.  Both  seek  to 
have  the  proceedings  dismissed.  In  this  In- 
stance defendant's  motion  to  quash  the  In- 
dictment was  predicated  upon  an  alleged  er- 
ror or  defect  apparent  on  the  face  of  the 
indictment.  In  that  It  did  not  state  the  date 
on  which  defendant  was  charged  with  hav- 
ing sold  spirituous  liquors.  From  the  stand- 
point of  an  application  for  the  setting  aside 
of  the  indictment  and  the  dismissal  of  the 
charge,  the  motion  was  not  well  founded. 
Section  1063  of  the  Revised  Statutes  dis- 
closes that: 

"No  indictment  shall  be  held  insufficient  for 
*  *  *  omitting  to  state  the  time  at  which 
the  offense  was  committed  in  any  case  where 
time  is  not  of  the  essence  of  the  offense,  nor 
for  stating  the  time  imperfectly,  nor  for  stat- 
ing the  offense  to  have  been  committed  on  a  date 
subsequent  to  the  finding  of  the  indictment, 
or  on  an  impossible  day." 

In  this  case  time  was  not  "of  the  essence 
of  the  offense  charged,"  and  by  the  express 
provisions  of  the  statute  just  quoted  It  was 
not  an  essential  averment  In  the  Indictment 
charging  the  commission  of  the  offense.  The 
trial  court  should  have  acted  on  the  motion 
as  an  attack  upon  the  pleading  in  the  case, 
:nid  overruled  it  It  should  not  have  refer- 
red the  matter  to  be  disposed  of  on  the  mer- 
its. A  motion  to  quash  an  indictment  for 
defects  apparent  on  the  face  of  the  same  is 
a  matter  entirely  different  and  distinct  from 


a  plea  of  prescription.  One  is  directed 
against  the  pleadings.  The  other  goes  out- 
side of  the  pleadings  and  is  directed  against 
the  time  at  which  the  prosecution  was  com- 
menced; but  neither  has  reference  to  the 
"essence  of  the  offense"  charged.  It  is  no 
part  of  the  essence  of  the  offense  of  selling 
spirituous  liquors  without  a  license  that  this 
should  have  been  done  on  a  particular  day 
or  particular  time. 

Prescription  Is  a  matter  relating  to  the 
prosecution  for  a  crime,  and  not  to  the  com- 
mission of  a  crime.  It  owes  its  existence 
to  the  prior  commission  of  a  crime.  It  com- 
mences after  one  has  been  committed.  A 
person  who  Is  guilty  in  fact  of  having  com- 
mitted larceny  Is  none  the  less  "guilty"  of 
having  committed  the  crime  because,  by  rea- 
son of  the  carelessness  of  the  prosecuting 
officers  or  from  causes  beyond  their  control, 
no  indictment  against  him  has  been  returned 
in  time  to  enable  the  state  to  prosecute  or 
punish  him  for  the  crime  which,  in  point 
of  fact,  has  actually  been  committed.  De- 
fendant has  never,  In  point  of  fact,  filed 
a  plea  of  prescription  in  this  case.  He  has, 
at  best,  gone  no  further  substantially  than 
to  demur  to  .the  Indictment.  The  court 
should  not  have  dealt  with  this  motion  to 
quash  as  a  plea  of  prescription,  and  referred 
it  to  the  merits.  It  was  a  motion  to  be  acted 
on  on  the  face  of  the  papers  and  not  after 
the  introduction  of  evidence.  Postponing 
consideration  of  the  motion  until  after  a 
hearing  of  the  case  on  Its  merits  did  not 
alter  the  scope  and  character  of  the  motion. 
It  was,  when  taken  up,  precisely  the  same 
motion  which  it  was  when  filed — a  motion 
to  quash  the  indictment  on  the  face  of  the 
papers  for  defects  alleged  to  exist  therein. 
Defendant  was  not  entitled  to  the  relief  he 
asked — that  of  having  the  Indictment  set 
aside  and  the  proceeding  dismissed.  His 
utmost  relief  would  have  been  to  Insist  upon 
the  district  attorney's  making  the  indictment 
more  specific  than  It  was  by  fixing  with  pre- 
cision the  time  at  which  the  offense  was 
committed.  That  relief  he  did  not  ask.  The 
court  caused  evidence  to  be  heard  over  de- 
fendant's objection  to  establish  the  date  at 
which  (if  committed)  it  was  committed,  and 
reached  the  conclusion  on  that  evidence  that 
the  prosecution  was  not  barred.  We  do  not 
find  ground  for  a  reversal  In  favor  of  the 
plaintiff  of  the  judgment  which  has  been 
rendered  In  this  case.  If  the  indictment 
had  shown  affirmatively  on  Its  face  that  at 
the  time  it  was  returned  the  period  for  pros- 
ecution had  gone  by,  It  would  have  been 
necessary  to  have  broken  the  force  of  that 
condition  of  things  by  an  averment  of  some 
fact  which  would  none  the  less  authorize  the 
prosecution  to  be  brought;  but  the  indict- 
ment did  not  on  its  face  show  that  the  pros- 
ecution was  barred  by  time.  The  state 
was  therefore  fully  authorized,  so  far  as 
prescription  was  concerned,  to  force  the 
defendant  to  his  defense  on  the  merits.  The 
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burden  was  on  him  to  plead  and  affirmative- 
ly establish  prescription.  That  he  did  not  do. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same 
Is  hereby,  affirmed. 


(121  La.) 
No.  16,952. 

SALMEN  BRICK  &  LUMBER  CO.,  Limit- 

ed,  v.  PETERSON. 
(Supreme  Court  of  Louisiana.    May  25,  1908.) 

Evidence— Parol  Evidence— Admissibility. 

For  opening  the  door  to  parol  evidence 
to  contradict  a  written  act,  error  or  fraud 
must  not  simply  be  alleged,  but  must  be  proved, 
or  at  any  rate  the  litigant  must  satisfy  the 
court  that  he  has  in  his  possession  the  evidence 
necessary  for  the  purpose  and  will  offer  it 
later  on  in  the  course  of  the  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Clay 
Elliott,  Judge. 

Action  by  the  Salmen  Brick  &  Lumber 
Company,  Limited,  against  Jesse  Peterson. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

John  Qulncy  Flynn,  for  appellant  Miller 
&  Morgan,  for  appellee. 

PROVOSTY,  J.  This  Is  a  petitory  action. 
Plaintiff  claims  title  through  defendant's 
vendee  of  record.  Defendant  denies,  how- 
ever, that  he  ever  sold  his  property.  He  al- 
leges that  he  agreed  to  give  a  mortgage  on 
the  property,  and  that  by  fraud  the  act  was 
given  the  form  of  a  sale,  and  that  he  signed 
it  in  error,  and  that  he  has  since  then  paid 
the  mortgage  debt,  which  was  not  more  than 
10  per  cent,  of  the  value  of  the  property  at 
the  time  the  mortgage  was  given,  and  not 
more  than  5  per  cent,  of  its  present  value, 
and  defendant  further  alleges  that  the  plain- 
tiff company  bought  the  property  with  full 
knowledge  of  the  fraudulent  character  of  the 
title  It  was  acquiring.  * 

Whether  parol  evidence  would  have  been 
admissible  to  support  this  defense  Is  a  ques- 
tion which  need  not  be  considered,  since  de- 
fendant has  not  tendered  any  evidence  in 
substantiation  of  the  alleged  fraud  or  error. 

The  note  of  evidence  shows  as  follows: 
Defendant  was  sworn,  and  the  question  was 
put  to  him  whether  he  had  ever  sold  the  land. 
Objection  was  made  to  this  question  on  the 
ground  that  the  plaintiff  was  an  Innocent 
purchaser  from  the  owner  of  record,  and  on 
the  further  ground  that  the  act  of  sale  could 
not  be  contradicted  by  parol.  This  objec- 
tion the  court  sustained.  Counsel  for  defend- 
ant reserved  a  bill,  and  asked  that  defend- 
ant be  permitted  to  answer  the  question 
merely  for  making  his  answer  a  part  of  the 
bill,  and  the  court  granted  the  request,  and 
defendant  thereupon  answered:  "No;  I  have 
not  sold  It"  After  this  the  only  evidence 
sought  to  be  offered  by  defendant  was  as  to 


the  value  of  the  land.  Defendant  should 
have  tendered  evidence  of  the  fraud  and  error 
In  question,  and  of  plaintiff's  knowledge  of 
it  at  the  time  of  its  acquisition  of  the  prop- 
erty. For  all  the  trial  court  knew,  and  for 
all  this  court  knows,  defendant  was  not  pos- 
sessed of  any  such  evidence;  and,  of  course, 
in  its  absence,  parol  was  Inadmissible  to  con- 
tradict the'  written  act 
Judgment  affirmed. 


(121  La.) 
No.  17,057. 
STATE  v.  CLAY. 
(Supreme  Court  of  Louisiana.    May  25.  1908.) 

On  Motion  to  Dismiss. 

1.  Criminal  Law— Appeal— Dismissal. 

The  court  will  not  dismiss  the  appeal.  It 
was  the  inadvertence  of  the  clerk  that  caused 
the  delay  ia  bringing  up  the  transcript, 

2.  Same. 

The  defendant  under  the  facts  had  the  right 
to  assume  that  the  transcript  had  been  timely 
filed.    He  was  not  negligent 

3.  Same. 

The  right  is  exceptional,  and  he  has  the 
right  to  be  heard  on  appeal  only  because  it  is 
a  criminal  case,  and.  in  the  second  place,  be- 
cause under  the  facts  his  appeal  should  not  be 
dismissed.  State  v.  Bevell,  47  La.  Ann.  49,  16 
South.  568. 

On  the  Merits. 

4.  Same— Continuance. 

Continuance  is  left  in  great  part  to  the 
discretion  of  the  trial  judge. 

The  discretion  has  not  been  excet- i»d  by 
compelling  the  defendant  to  go  to  trial.  The 
case  had  been  postponed  several  times,  and. 
not  having  heard  from  counsel  for  defendant, 
the  cause  was  tried. 

The  complaint  of  the  defendant  is  not  sus- 
tained. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8  1311.] 

(Syllabus  by  the  Court.) 

Appeal  from  Sixth  Judicial  District  Court. 
Parish  of  Ouachita ;  James  Pemberton  Mad- 
ison, Judge. 

Will  Clay  was  convicted  of  forgery,  and  ap- 
peals. Affirmed. 

Oliver  Cromwell  Dawklns,  for  appellant 
Walter  Oulon,  Atty.  Gen.,  and  Percy  Sandel. 
Dlst.  Atty.  (Lewis  Guion,  of  counsel),  for  the 
State. 

BREAUX,  C.  J.  The  state's  motion  to  dis- 
miss the  appeal  Is  before  us  for  decision. 

The  grounds  of  the  motion  are  that  the 
transcript  of  appeal  was  filed  in* this  court 
after  the  day  fixed  by  law,  and  that  this  omis- 
sion is  In  effect  an  abandonment  of  the  appeal. 

The  Jury  In  the  case  found  a  verdict  against 
the  defendant  of  guilty  of  forgery  as  charged. 

A  new  trial  was  applied  for  by  defendant 
and  refused. 

The  sentence  condemned  the  defendant  to 
serve  a  term  of  12  months  In  the  penitentiary. 

Returning  to  the  prosecution's  motion  to 
dismiss : 
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The  facts  are:  On  December  11,  1907,  an 
order  of  appeal  was  applied  for  and  granted, 
returnable  according  to  law. 

On  March  25,  1906,  defendant,  through  his 
counsel,  made  application  for  an  extension  of 
time  within  which  to  file  the  transcript.  He 
urged  that  previous  to  that  time  he  had  every 
reason  to  believe  that  the  transcript  of  ap- 
peal had  been  duly  prepared  and  forwarded 
to  the  clerk  of  this  court  and  filed ;  that  up- 
on inquiry  he  became  aware  that  It  had  not 
been  filed,  and  that  it  had  never  been  forward- 
ed by  the  clerk  of  the  district  court  to  the 
clerk  of  this  court. 

Over  10  days  had  elapsed  from  the  date 
of  the  order  of  appeal  to  the  date  that  the 
transcript  was  filed. 

This  court  has  expressed  unwillingness  to 
dismiss  an  appeal  in  a  criminal  case  where 
the  failure  to  file  the  transcript  is  entirely 
owing  to  the  negligence  of  the  clerk,  and  the 
defendant  is  in  no  way-  responsible  for  the 
delay.  An  appeal  will  be  hesitatingly  dis- 
missed In  a  criminal  case.  It  will  not  be  dis- 
missed at  all,  if  It  appears  that  It  was  not 
filed  In  time  because  of  negligence  for  which 
an  accused  is  not  responsible. 

Appeals  In  criminal  cases  are  governed  ex- 
clusively by  Act  No.  90,  p.  56,  of  1878.  That 
law  contemplates  that  in  criminal  cases  the 
clerk  shall  forward  the  transcript  to  this 
court  The  statute  is  special  In  this  case,  and 
It  Is  not  the  same  as  the  rule  laid  down  in  the 
Code  of  Practice  to  govern  in  civil  cases. 

We  must  decline  to  dismiss  the  appeal. 

The  following  decision  is  In  point:  State 
v.  Bevell  et  al.,  47  La.  Ann.  49,  16  South.  568. 

The  motion  is  overruled. 

On  the  Merits. 

Failure  to  continue  the  case  Is  the  com- 
plaint on  the  part  of  the  defense. 

Some  time  in  November  of  the  year  1907 
the  case  was  regularly  fixed  to  be  tried  on  the 
4th  of  the  following  December. 

On  the  day  fixed,  which  was  a  Wednesday, 
counsel  for  defendant  applied  to  the  court  for 
a  continuance  in  order  to  enable  him  to  attend 
to  some  business  before  this  court  He  asked 
for  a  postponement  to  the  Friday  following. 

When  the  case  was  called  on  Friday,  coun- 
sel for  defendant  was  absent.  The  case  was 
postponed  to  the  afternoon  of  that  day.  Still 
owing  to  counsel's  absence  it  went  over  to 
the  next  day,  Saturday. 

On  the  last  day  of  the  week,  as  counsel  for 
the  defense  was  still  absent  and  nothing  had 
been  heard  from  him,  the  case  was  called  and 
tried. 

The  ceurt  appointed  two  attorneys  to  rep- 
resent the  defendant,  and  after  they  had  con- 
sulted with  him  the  case  was  called  for  trial. 

It  was  tried,  and  the  result  was  as  before 
stated. 

Counsel  appointed  by  the  court  moved  for 
a  continuance  at  the  time  the  case  was  called 


for  trial,  alleging  that  the  counsel  regularly 
retained  by  the  defendant  was  In  New  Or- 
leans arguing  a  case  before  this  court. 

The  motion  was  denied  by  the  court  on  the 
ground,  among  others,  that  public  interest 
demanded  that  the  case  be  tried,  and  as  de- 
fendant's counsel  did  not  appear  on  the  last 
day  of  the  week,  after  repeated  postpone- 
ments, the  trial  Judge  deemed  that  there  was 
no  good  reason  to  let  the  case  go  over,  as  the 
trial  would  be  delayed  for  some  five  months  at 
least.  There  would  be  no  term  for  the  trial 
of  Jury  cases  until  about  five  months  would 
have  elapsed. 

At  the  special  session  at  which  defendant 
was  tried,  a  special  Jury  had  been  called  for 
one  week  to  try  the  cases  of  prisoners  who 
were  unable  to  furnish  bond  and  were  In  Jail. 

Moreover,  the  trial  Judge  informs  us  that 
there  was  a  witness  for  the  state  present  who 
was  from  Colorado,  and  that  if  the  case  had 
not  been  tried  the  state  would  have  had  to 
abandon  the  prosecution,  as  there  was  no 
probability  that  this  witness  would  return. 

The  district  attorney  and  counsel  for  de- 
fendant have  testified,  relating  the  facts,  and 
the  trial  Judge  has  furnished  a  statement 
forming  part  of  the  bill  of  exceptions,  regard- 
ing these  facts. 

district  attorney  and  the  trial  Judge 
agree.  It  follows  that  the  preponderance  of 
the  testimony  is- with  the  prosecution.  But, 
even  if  the  district  attorney  had  not  testified 
to  the  statement  of  the  trial  Judge,  we  would 
have  to  give  due  weight,  under  the  rule  laid 
down  In  repeated  decisions.  It  would  have 
full  weight  as  against  testimony  of  counsel. 
This  is  the  rule,  and  it  must  be  followed. 

The  trial  Judge  also  informs  us  that  the  de- 
fendant had  no  witnesses  summoned,  and  bis 
trial  depended  exclusively  on  the  testimony 
adduced  by  the  state. 

That  there  was  not  anything  complicated 
in  the  case  at  all ;  that  all  the  issues  were  of 
fact,  and  that  defendant  had  a  fair  trial; 
that  he  was  well  represented,  and  that,  If 
there  can  be  any  criticism,  it  is  in  counsel 
not  getting  a  postponement  of  an  argument 
in  a  civil  case,  rather  than  have  the  accused 
lying  in  Jail,  from  one  term  of  the  court  to 
another,  when  a  Jury  had  been  called  espe- 
cially to  try  special  cases. 

We  will  state  here  that  the  counsel  who 
defended  the  accused  did  not,  In  their  motion 
grounded  on  the  absence  of  defendant's  reg- 
ularly retained  counsel,  ask  for  further  time 
on  the  ground  that  they  had  no  time  to  pre- 
pare to  defend  the  prisoner.  Their  sole 
ground  was  that  the  regularly  retained  at- 
torney was  absent. 

Learned  counsel  for  defendant  does  not  de- 
ny the  main  features  of  the  statement  of  the 
trial  Judge.  The  only  point  made  is  that  the 
case  should  not  have  been  tried  In  his  ab- 
sence. 

This,  under  the  circumstances,  and  In  view 
of  the  statement  of  the  trial  Judge,  we  do  not 
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think  was  ground  sufficient  to  continue  the 
case  to  another  term  without  the  least  time- 
ly request  on  the  part  of  counsel  to  have  it 
so  continued. 

We  have  seen  that  there  had  been  several 
postponements.  It  was  not  improper  to  dis- 
pose of  the  case. 

Continuance  is  largely  within  the  discre- 
tion of  the  trial  judge.  Appellate  courts  do 
not  Interfere  with  that  discretion,  unless  It 
is  manifest  that  something  has  been  done  or 
refused  which  is  prejudicial  to  the  defendant 

We  are  not  Informed  in  this  case  of  any- 
thing prejudicial,  nor  is  it  made  to  appear  in 
any  manner  whatever  in  what  respect  the  re- 
sult would  have  been  different,  bad  learned 
counsel  been  present 

We  are  constrained  to  decline  Interfering 
with  the  verdict  and  sentence  on  such  grounds. 

Absence  alone  is  not  enough  to  justify  in- 
terfering with  the  verdict  and  sentence. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  verdict  sentence,  and 
judgment  are  affirmed. 

(121  La.) 

No.  17,107. 

TELL  v.  SENAC  et  al. 

(Supreme  Court  of  Louisiana.    May  25,  1908.) 

Appeal  and  Ebbob— Devolutive  Appeal- 
Bond. 

A  person  to  whom  an  order  for  a  devolutive 
appeal  is  granted  in  which  the  return  day  is 
fixed  and  also  the  amount  of  the  appeal  bond, 
must  not  only  file  the  transcript  of  appeal  in 
the  Supreme  Court  within  the  time  fixed,  but 
must  also  file  the  appeal  bond  within  that  time. 
If  he  does  not  do  so,  the  appeal  under  that  par- 
ticular order  lapses,  and  on  motion  it  must  be 
dismissed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §§  20,  65.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Catherine  Tell  against  Einlle 
Senac  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Dismissed. 

Benjamin  Rice  Forman,  for  appellant. 
Buck,  Walshe  &  Buck,  for  appellee  New  Or- 
leans Gaslight  Co.  Henry  J.  Rhodes,  for  ap- 
pellee Boy lan.  Francis  Llddell  Richardson, 
curator  ad  hoc  for  absent  appellees. 

On  Motion  to  Dismiss  the  Appeal. 

NICHOLLS,  J.  On  February  7,  1908,  the 
district  court  rendered  a  judgment  herein 
in  favor  of  the  defendants,  sustaining  an 
exception  of  no  cause  of  action  filed  by  them, 
and  dismissing  plaintiffs  suit  without  prej- 
udice. 

On  the  6th  of  April  plaintiff  applied  for 
and  obtained  an  order  granting  her  a  devolu- 
tive appeal  to  the  Supreme  Court,  returnable 
on  the  third  Monday  of  April.  1908  (20th  of 
April,  1908).  The  amount  of  the  appeal  bond 
was  fixed  at  $50. 


On  the  23d  of  April  the  transcript  of  ap- 
peal was  lodged  in  this  court. 

On  the  25th  of  April  the  New  Orleans 
Gaslight  Company,  one  of  the  defendant* 
and  appellees,  moved  to  dismiss  the  appeal 
upon  the  ground  that: 

"The  appellant  had  filed  no  appeal  bond  as 
required  by  the  order  of  court  granting  the  ap- 
peal ;  what  purports  to  be  the  appeal  bond  not 
being  signed  by  either  the  appellant  or  the 
surety,  as  appeared  by  the  transcript  of  the 
appeal  herein  filed." 

On  the  28th  of  April  an  appeal  bond  for 
$50  was  filed  In  the  district  court,  signed  by 
Mrs.  Catherine  Tell,  by  B.  R.  Forman.  her 
attorney,  and  B.  R.  Forman,  surety. 

On  May  2d,  on  motion  of  B.  R.  Forman. 
attorney  for  plaintiff,  suggesting  that  this 
was  a  devolutive  appeal  taken  by  the  plain- 
tiff, that  a  motion  to  dismiss  the  appeal  was 
filed  because  there  was  no  appeal  bond  copied 
in  the  transcript,  and  the  said  appeal  may 
be  perfected  at  any  time  within  a  year,  and 
petitioner  had  filed  an  appeal  bond,  with 
security,  in  the  sum  fixed  by  the  order  of 
the  court,  and  produced  a  certified  copy 
thereof,  the  Supreme  Court  ordered  that  the 
said  copy  of  the  appeal  bond  be  then  filed 
without  prejudice  to  the  right  of  the  appellee. 

Appellant  has  filed  no  brief  in  support  of 
her  right  to  sustain  her  appeal  under  the 
conditions  it  is  now  before  this  court.  She 
was  entitled  to  a  year  in  which  to  obtain  a 
devolutive  appeal  returnable  according  to 
law.  She  elected,  however,  to  take  action 
at  once,  and  on  her  application  she  was  grant- 
ed an  appeal  returnable  on  the  20th  of  April. 
She  filed  the  transcript  of  appeal  within 
the  delays  which  the  law  accorded  her  for 
doing  so,  but  executed  no  bond  until  after 
those  delays  had  expired.  One  of  the  ap- 
pellees moved  to  dismiss  her  appeal.  There- 
after the  appellant  executed  an  appeal  bond 
for  the  amount  fixed  by  the  order  of  the 
court,  and  contends  that  having  filed  the 
transcript  In  time,  her  appeal  was  thereby 
saved  from  dismissal,  and  she  was  at  liberty 
at  any  time  within  the  year  to  furnish  an 
appeal  bond. 

Though  her  appeal  may  not  be  absolutely 
lost  by  failure  to  execute  an  appeal  bond 
within  the  delays  granted  in  which  to  perfect 
her  appeal  as  granted,  she  cannot  sustain 
it  under  the  present  order  of  court  She 
will  have  to  obtain  a  new  order  of  appeal, 
with  a  proper  return  day,  and  execute  a  new 
appeal  bond.  A  different  decision  as  to  the 
rights  and  obligations  of  parties  would  place 
appellees  at  a  great  disadvantage.  The  re- 
turn day  fixed  by  law  and  the  order  of  the 
court  having  passed,  and  none  other  having 
been  substituted,  appellant  would  be  at  liberty 
to  file  her  appeal  bond  at  any  date  she  might 
think  proper,  and  by  so  doing  deprive  appel- 
lees of  what  might  be  very  substantial  rights. 
The  latter  could  not  be  expected  to  be  con- 
stantly on  the  alert  to  safeguard  their  in- 
terests.  State  ex  rel.  Ludham  v.  Judge,  104 
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La.  245,  28  South.  886;  Coudroy  v.  Pecot, 
51  La.  Ann.  496,  25  South.  270. 

We  are  of  the  opinion  that,  though  a  party 
dissatisfied  with  a  judgment  has  the  legal 
right  to  obtain  an  order  for  a  devolutive 
appeal  during  one  year,  he  should  not  and 
cannot  be  allowed.  In  the  language  of  this 
court  In  Moss  v.  Reims,  52  La.  Ann.  568,  27 
South.  68,  "to  take  up  and  complete  an  ap- 
peal under  an  order  of  appeal  that  has 
lapsed." 

The  appeal  should  be,  and  It  is  hereby, 
dismissed  without  prejudice  to  any  rights 
she  may  have  to  another  appeal. 

(121  La.) 

No.  16,681. 

ELMER  v.  HART. 

(Supreme  Court  of  Louisiana.    May  11,  1908. 
Rehearing  Denied  June  8,  1908.) 

Yen  dob  and  Purchases— Option— Accept- 
ance. 

An  option  to  purchase  real  estate  within 
ten  days  for  a  certain  price,  payable  in  cash 
or  on  terms,  at  buyer's  option,  in  order  to  bind 
the  proposer,  must  be  accepted  as  made  and 
the  terms  specified.  An  acceptance  on  a  condi- 
tion not  contained  in  the  option  amounts  to 
a  counter  proposition,  not  binding  until  ac- 
cepted in  writing  by  the  other  party. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  17-20.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;   John  St.  Paul,  Judge. 

Action  by  August  Elmer  against  Toby  Hart 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Benjamin  Rice  Forman  and  DInkelsplel, 
Hart  &  Davey,  for  appellant.  Buck,  Walshe 
&  Buck,  for  appellee 

LAND,  J.  Plaintiff  sued  the  defendant  for 
the  specific  performance  of  an  alleged  agree- 
ment to  sell  and  convey  certain  real  estate, 
based  on  a  ten-day  option  to  purchase  given 
by  defendant  in  favor  of  plaintiff.  The  peti- 
tion alleged  that  within  said  time  limit  the 
plaintiff  notified  the  defendant  in  writing  that 
lie  would  purchase  the  property  on  the  condi- 
tions and  terms  set  forth  in  the  option,  and 
on  the  same  day  deposited  with  the  real  es- 
tate agents  of  the  defendant  the  sum  of  $900 
on  account  of  the  purchase  price,  and  received 
tbe  defendant's  titles  for  examination.  The 
petition  further  alleged  that  plaintiff  subse- 
quently tendered  performance  on  his  part, 
which  the  defendant  refused  to  accept. 

The  defendant,  after  pleading  an  exception 
of  no  cause  of  action,  which  was  overruled, 
answered,  admitting  the  execution  of  the  al- 
leged option,  but  denying  all  the  other  allega- 
tions  of  the  petition. 

There  was  judgment  in  favor  of  the  plain- 
tiff for  the  specific  performance  of  the  con- 
tract,  and  for  equitable  relief  in  the  premises 
In  the  event  the  defendant  should  not  cancel 
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the  incumbrances  on  the  property  and  make 
title. 

The  essential  facts  of  the  case  may  be  brief- 
ly stated  as  follows: 

The  defendant  owned  a  certain  square  of 
ground,  which  was  heavily  incumbered  with 
liens  and  mortgages.  Tbe  plaintiff,  through 
Ramsey  &  Roberts,  real  estate  agents,  ob- 
tained an  option  on  the  property  as  follows, 
to  wit : 

"New  Orleans,  La.,  April  17,  1905. 

"Mr.  Augustus  Elmer,  Jr.,  City— Dear  Sir: 
We  hereby  give  yon  a  ten-day  option  in  which 
to  buy  or  not  to  buy  property  situated  Napo- 
leon and  Claiborne  avenues  and  Willow  and 
Jena  streets  for  the  price  and  sum  of  nine  thou- 
sand dollars  ($9,000),  payable  one-third  cash, 
balance,  if  any,  in  one  and  two  years,  on  notes 
bearing  eight  per  centum,  or  the  whole  cash, 
at  your  option. 

"[Signed]  Toby  Hart" 

On  April  26,  1905,  plaintiff  wrote  to  Ram- 
sey &  Roberts,  as  agents  for  defendant,  that 
he  would  purchase  the  property  as  per  condi- 
tions and  terms  of  the  option,  and  requested 
them  to  hand  the  titles  to  his  attorneys  for 
examination.  On  the  same  day  Ramsey  & 
Roberts  wrote  the  defendant  that  the  plain- 
tiff had  notified  them  that  he  would  take  the 
property  upon  the  terms  and  conditions  as 
stated  In  the  option,  and  received  from  the 
plaintiff  a  check  on  a  local  bank  for  $900. 
payable  to  defendant.  This  check  was  never 
delivered  to  the  defendant  On  the  same 
day  there  was  handed  to  the  defendant  a 
letter,  written  by  the  attorneys  for  the  plain- 
tiff, as  follows: 

"Availing  myself  of  the  ten-day  option  on 
square  of  ground  bounded  by  Napoleon  and 
Claiborne  avenues  and  Willow  and  Jena  streets 
for  the  price  and  sum  of  nine  thousand  dollars, 
payable  one-third  cash,  balance  in  one  and 
two  years,  notes,  etc..  I  beg  to  advise  you  that 
I  will  purchase  the  said  square  of  ground,  sub- 
ject to  a  good  title  guarantied  by  the  Title  & 
Mortgage  Guarantee  Co." 

The  defendant  made  no  written  response  to 
this  communication,  but  on  the  same  date  his 
title  to  the  property  was  delivered  by  Ramsey 
&  Roberts  to  the  attorneys  for  the  plaintiff. 

On  May  10,  1905,  the  defendant  wrote 
plaintiff  as  follows: 

"On  April  17th  I  gave  you  a  ten-day  option 
on  square  of  ground  belonging  to  me  bounded. 
*  *  *  As  the  time  has  long  since  passed,  and 
you  have  not  announced  your  intention  of  com- 
pleting the  transaction,  you  are  hereby  notified 
that  the  option  is  canceled." 

The  attorneys  for  the  plaintiff  replied  that 
they  expected  to  be  ready  to  close  the  act  of 
sale  any  day  as  soon  as  the  certificates  of  in- 
cumbrances were  received. 

On  May  17,  1905,  the  plaintiff  made  a 
notarial  tender  of  cash,  notes,  and  the  re- 
ceipt of  Ramsey  &  Roberta  for  $900,  and  call- 
ed upon  the  defendant  to  clear  the  mortgage 
certificates,  to  sign  the  deed,  and  to  receive 
the  price.  Defendant  refused  to  sign  the  act 
of  sale. 

The  option  of  April  17,  1905,  called  for  def- 
inite action  one  way  or  the  other  within  ten 
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days.  On  April  26,  1905,  the  plaintiff  pre- 
sented two  notices  of  acceptance — one  to 
Ramsey  &  Roberts,  and,  later,  one  to  the  de- 
fendant Neither  notice  specified  an  election 
as  to  the  terms  of  sale,  whether  cash  or  cred- 
it, and  the  last  one  contained  a  condition  that 
the  title  should  be  guaranteed  by  the  Title  & 
Mortgage  Guarantee  Company.  This  last  no- 
tice was  written  by  counsel  for  plaintiff,  and 
was  duly  recorded  as  evidence  of  the  exercise 
of  the  option  within  the  limit  of  ten  days. 

There  is  no  written  evidence  In  the  record 
to  show  that  the  defendant  ever  accepted  this 
counter  proposition. 

Hence  there  was  no  meeting  of  minds  on 
this  proposed  modification  of  the  option. 
Plaintiff,  we  think,  was  bound  within  the  ten 
days  to  notify  the  defendant  that  he  would 
exercise  the  option  of  purchasing  the  prop- 
erty for  cash  or  on  the  terms  therein  propos- 
ed, and  to  call  upon  the  defendant  to  execute 
a  good  title  free  of  incumbrances.  In  the  no- 
tice left  with  the  agents  there  was  no  elec- 
tion of  terms;  but,  such  as  It  was,  it  was 
supplanted  by  the  later  notice  prepared  by 
the  attorneys  for  the  plaintiff,  containing  the 
new  condition  already  quoted,  and  no  election 
of  terms.  The  ten  days  elapsed  without  the 
negotiations  coming  to  any  definite  head,  and 
we  think  that  either  party  had  the  right  to 
recant. 

The  judgment  is  therefore  reversed,  and 
the  suit  is  dismissed,  with  costs  in  both 
courts. 


(121  La.) 
No.  16,900. 
BARRELLI  v.  WEHRLI. 
(Supreme  Court  of  Louisiana.    April  27,  1908. 

On  Rehearing,  June  8,  1908.) 
Contract — Right  to  Recant. 

Where  both  parties  intended  that  a  build- 
ing contract  should  be  in  writing,  and  the  con- 
tractor submitted  plans  and  specifications,  ac- 
companied by  a  formal  contract  in  writing, 
signed  by  himself  and  to  be  signed  by  the  owner, 
and  also  by  some  one  as  surety  for  the  contract- 
or, and  the  owner  never  signed  the  instrument, 
held,  that  the  contract  was  inchoate  and  incom- 
plete, and  that  either  party  had  the  right  to  re- 
cant before  the  instrument  was  executed. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Sixth  Judicial  District 
Court,  Parish  of  St.  Tammany;  Thomas 
Moore  Burns,  Judge. 

Action  by  Percy  S.  Barrelli  against  Louis 
Webrli.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Ellis  &  White,  for  appellant  Miller  & 
Morgan,  for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  for 
$9,405  damages,  alleged  to  have  been  occasion- 
ed by  the  breach  of  a  verbal  building  contract 
for  the  construction  of  a  concrete  block 
building  in  the  town  of  Covington  for  the 
price  of  $8,000. 

The  defense  Is  that  the  parties  intended  to 


enter  into  a  written  contract  and  that  the 
plaintiff  tendered  a  contract  in  writing,  which 
the  defendant  refused  to  sign. 

The  case  was  tried  before  a  Jury,  which 
rendered  a  verdict  in  favor  of  the  defendant 
The  trial  judge  overruled  a  motion  for  a 
new  trial,  and  judgment  was  entered  up 
pursuant  to  the  verdict  Plaintiff  has  ap- 
pealed. 

The  first  question  Is  whether  the  negotia- 
tions between  the  parties  ever  ripened  Into 
a  contract.  At  the  request  of  the  defendant 
the  plaintiff  submitted  plans  and  specifica- 
tions for  the  building  and  a  bid  In  the  form 
of  a  written  contract  as  follows  to  wit : 

"Covington,  La.,  April,  1907. 
"The  undersigned  do  hereby  contract  and 
agree  to  furnish  all  material  and  to  do  all  work 
according  to  plans  and  specifications  drawn  by 
P.  S.  Barrelli  for  Mr.  Louis  Wehrli  for  the 
price  and  sum  of  $8,000.  The  said  Louis  Wehr- 
li to  furnish  all  the  lumber  used  in  the  con- 
struction of  the  building,  except  what  is  used 
in  making  the  window  and  door  frames.  All 
work  must  be  done  in  good,  true,  workmanlike 
manner.  Payments  to  be  made,  $1,000  when 
foundations  are  in,  $2,000  when  first-story  joist* 
are,  •  *  *  $2,000  when  roof  is  on,  $1,500 
when  floors  are  laid,  and  balance  of  $1,500 
when  the  job  is  completed. 
"[SignedJ  Percy  S.  BarrellL 

"I  hereby  guarantee  the  faithful  performance 
of  the  above  contract  made  by  P.  S.  Barrelli." 

Signed  in  duplicate  this    day  of 

April,  1907,  and  witnessed. 

This  written  contract  was  never  signed  by 
the  defendant  The  theory  of  the  plaintiff's 
suit  is  that  his  bid,  In  the  form  of  a  written 
contract  was  accepted  verbally  by  the  de- 
fendant on  May  9,  1907,  and  that  he  was  in- 
structed to  proceed  with  the  work  as  rapidly 
as  possible.  Plaintiff  prepared  and  signed 
the  written  contract  and  presented  It  to  the 
defendant  for  the  purpose  of  having  him  also 
sign  it. 

Plaintiff  in  his  testimony  admits  that  he  in- 
tended that  the  contract  should  be  In  writing. 

The  defendant  testified  that  such  was  the 
agreement  between  the  parties.  There  was 
no  parol  contract  followed  by  a  subsequent 
agreement  that  it  should  be  reduced  to  writ- 
ing, but  a  primary  agreement  that  there 
should  be  a  written  contract  Plaintiff  in 
the  very  beginning  proffered  a  written  agree- 
ment, signed  by  himself  and  to  be  signed 
by  the  defendant,  and  also  by  a  surety  for 
the  faithful  performance  of  the  contract  on 
the  part  of  the  plaintiff.  There  are  so  many 
reasons  why  building  contracts  of  any  im- 
portance should  be  in  writing  that  it  may 
be  readily  presumed  that  such  was  the  inten- 
tion of  the  parties  in  any  given  case. 

The  law  applicable  to  the  facts  of  th:'s 
case  Is  well  settled,  and  is  clearly  stated  in 
the  case  of  Canal  Co.,  Limited,  v.  Bunrin, 
106  La.  309,  30  South.  863.  The  agreement 
of  the  parties  that  the  contract  shall  be  re- 
duced to  writing  is  a  part  of  the  contract 
and  until  fulfilled  the  contract  is  Incomplete, 
and  either  party  may  recant  Id. 
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The  whole  contention  of  counsel  for  the 
plaintiff  is  founded  on  the  proposition  that 
there  was  a  binding  parol  contract  between 
the  parties,  and  that  its  reduction  to  writ- 
ing was  merely  to  furnish  evidence  of  the 
terms.  The  evidence  shows  beyond  question 
that  the  first  proposition  looking  to  any  def- 
inite agreement  between  the  parties  came 
from  the  plaintiff  in  the  form  of  a  written 
contract,  signed  by  him  and  to  be  signed  by 
the  surety,  and  which  he  tendered  to  the  de- 
fendant for  his  written  acceptance;  both 
parties  Intending  that  there  should  be  a 
written  contract 

In  receding  from  the  inchoate  contract,  the 
defendant  exercised  a  legal  right  Hence 
plaintiff  has  no  right  of  action  for  damages 
for  breach  of  contract 

Judgment  affirmed. 

On  Rehearing. 

MONROE,  J.  It  is  ordered  that  the  decree 
heretofore  handed  down  be  amended  by  re- 
serving to  the  plaintiff  the  right  to  claim,  in 
another  action,  compensation  for  the  plans 
furnished  by  him,  and,  by  condemning  the  de- 
fendant to  pay  the  costs  of  the  appeal. 

Rehearing  refused,  June  8th,  1908. 


(121  La.) 
No.  16,869. 

TAYLOR  v.  ROCK  ISLAND,  A.  &  L.  R.  CO. 
(Supreme  Court  of  Louisiana.    June  8,  1908.) 

1.  Masteb  and  Servant — Injtjbt  to  Bbake- 
man— Assumption  of  Risk. 

Adjusting  or  taking  up  slack  is  a  common 
and  necessary  incident  to  the  stopping  of  all 
trains,  and  one  the  risk  of  which  the  brakeman 
assumes  when  he  undertakes  to  uncouple  cars 
before  the  train  Is  at  rest 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  654.] 

2.  Same. 

When  there  Is  a  safe  and  an  unsafe  way 
of  executing  an  order,  the  employs,  who  knows, 
or  ought  to  know,  the  difference,  and  yet  adopts 
the  unsafe  way,  assumes  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §8  659-664.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fourth  Judicial  District  Court, 
Parish  of  Lincoln;  Robert  Brooks  Dawklns, 
Judge. 

Action  by  James  Taylor  against  the  Rock 
Island,  Arkansas  &  Louisiana  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

John  B.  Holstead  and  Clayton,  Hawthorn  & 
Atkinson,  for  appellant.  John  T.  Hicks  and 
Barksdale  &  Barksdale,  for  appellee. 

Statement'of  the  Case. 

MONROE,  J.  This  is  a  suit  by  a  brake- 
man  for  the  recovery  of  damages  sustained 
by  him  through  the  alleged  negligence  of  the 
defendant,  by  whom  he  was  employed.  The 
answer  is  a  general  denial,  coupled  with  a 
plea  of  contributory  negligence.    The  case 


having  been  tried  without  a  jury,  there  was 
judgment  for  defendant,  from  which  plaintiff 
has  appealed. 

The  facts  disclosed  in  the  record  are  as ' 
follows:  In  April,  1906,  plaintiff  was  about 
21  years  old,  and,  having  worked  as  a  brake- 
man  on  different  railroads  for  3  or  4  years, 
was  familiar  with  the  ordinary  risks  of  the 
position. 

On  April  2d  he  was  employed  in  that  ca- 
pacity on  a  freight  train  owned  by  defendant, 
which,  running  south,  had  occasion  to  stop 
at  Winona,  in  order  to  go  on  a  siding  and  do 
the  station  switching.  Just  before  reaching 
the  stopping  point  the  crew  had  collected 
on  the  engine ;  the  engineer  and  the  fireman 
being  at  their  posts,  the  conductor  and  plain- 
tiff in  the  cab,  and  another  brakeman,  with 
the  flagman,  on  the  pilot  As  the  train  was 
about  to  stop,  the  conductor  ordered  plain- 
tiff to  cut  off  the  engine  from  the  car  to 
which  It  was  attached,  and  plaintiff  stepped 
off  from  the  right  side  of  the  engine  (the 
west  side  of  the  train),  and  went  between 
the  tank  of  the  engine  and  the  car  to  exe- 
cute the  order.  The  train  was  equipped  with 
air  brakes,  and  tbe  air  was  conveyed  from 
the  engine  through  a  joint  or  section  of  a 
pipe  or  hose  which  extended  from  the  rear 
of  the  tank  on  the  right  side,  and  passing 
under  the  couplings,  was  connected  with  the 
front  of  the  car  on  the  left  side;  and  the 
first  thing  to  be  done,  as  a  preliminary  to  the 
uncoupling  of  the  engine  from  the  car,  was 
to  cut  off  the  air,  for  the  accomplishment  of 
which  it  was  necessary  to  turn  the  cock  which 
was  attached  to  the  pipe  projecting  from  the 
engine  and  another  cock  which  was  attached 
to  another  pipe  or  hose  on  the  car. 

Plaintiff  says  that  standing  with  his  face 
to  the  tank  (which  necessarily  placed  his 
left  side  to  the  coupling),  be  shut  off  the 
air  from  the  engine  by  means  of  the  cock 
attached  to  the  engine;  that  he  then  turned, 
with  his  face  to  the  car  (which  necessarily 
placed  his  left  side  towards  the  rail  and 
away  from  tbe  coupling),  and,  leaning  over 
and  against  the  coupling,  shut  the  cock  that 
was  attached  to  the  car;  and  that  while 
so  doing,  the  engine  rolled  back,  some  six  or 
eight  inches,  and  mashed  or  pinched  his  left 
side  between  the  buffer  iron  oh  the  tank  and 
that  on  the  car.  Hence  the  injury  complained 
of,  which  did  not  prove  to  be  very  serious. 
Neither  the  explanation  so  given  nor  any- 
thing else  in  the  record  enables  us  to  under- 
stand why  plaintiff  should  have  been  pinched 
on  the  left  side,  unless  it  happened  that,  iu 
pure  carelessness,  and  without  any  necessity 
or  reason  whatever,  he  interposed  as  much 
of  that  side  of  his  person  as  would  get  in 
between  the  buffers  whilst  he  was  shutting 
the  cock  on  the  tank;  for  it  was  only  when 
he  was  facing  the  tpnk  that  his  left  side 
was  presented  to  the  buffers.  Upon  the  oth- 
er hand,  when  he  undertook  to  lean  over 
and  agflinst  tbe  coupling,  and  to  get  between 
the  buffers,  in  order  to  shut  the  cock  on  the 
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car,  his  face  was  necessarily  turned  towards 
the  car  (and  he  so  states),  and  his  right,  not 
his  left,  side  was  exposed  to  the  pinching. 

He  says,  also,  that  the  train  had  stopped 
and  was  standing  when  the  order  was  given 
to  cut  off  the  engine,  and  was  in  the  same 
condition  when  he  undertook  to  execute  the 
order,  from  which  the  Inference  is  suggested 
that  the  motion  which  caused  the  injury  was 
imparted  by  the  engineer,  or  else  that  the 
engine  or  the  cars  moved  of  their  own  ac- 
cord, In  consequence  of  some  defect  In  the 
engine,  or  by  reason  of  the  fact  that  the  train 
had  stopped  at  a  place  where  the  track  was 
not  perfectly  level.  Neither  of  these  theories 
Is  supported  by  any  proof,  however,  and  from 
the  affirmative  testimony  to  the  effect  that 
the  engine  and  appliances  were  In  good  con- 
dition, that  the  engineer  did  not  cause  the 
engine  to  move,  and  that  the  grade  was  very 
slight,  taken  In  connection  with  the  fact  that 
plaintiff  himself,  at  different  times  and  in  the 
presence  of  different  witnesses,  stated  that 
he  believed  that  "It  was  the  slack  rolling 
back,  and  not  the  engineer  moving  the  en- 
gine," we  are  satisfied  that  he  went  between 
the  tank  and  the  car  before  the  train  had 
settled  to  a  condition  of  rest,  and  that  the 
movement  In  question  was  merely  the  adjust- 
ment or  taking  up  of  the  slack,  which  Is  a 
common  and  necessary  incident  to  the  stop- 
ping of  all  trains,  and  one  with  which  plain- 
tiff was  perfectly  familiar.  We  are  also  sat- 
isfied that  the  order  given  to  plaintiff  did  not 
contemplate  that  he  should  undertake  to  cut 
off  the  engine  until  the  train  had  ceased  to 
move,  and  that  plaintiff  so  understood.  Be- 
yond that  the  evidence  shows  that  there 
were  two  ways,  by  either  of  which  he  could 
have  executed  the  order  given  to  him  with- 
out putting  any  part  of  his  body  between 
the  buffers — the  one  by  shutting  the  cock 
on  the  west  side  of  the  train  while  he  was 
on  that  side,  and  then  going  to  the  other 
side  and  shutting  the  other  cock;  and  the 
other  way  (if  he  did  not  choose  to  go  to  the 
east  of  the  train  in  order  to  reach  the  cock 
on  that  side)  by  stooping  under  the  draw- 
heads  and  buffers,  instead  of  leaning  over 
and  against  or  between  them.  Plaintiffs 
counsel  argue  that,  because  the  answer  says 
that  plaintiff  was  Injured  by  leaning  "against 
and  between  the  bumpers,"  and  because  one 
of  defendant's  witnesses  testifies  that  there 
is  not  enough  room  between  the  buffers  (or 
bumpers)  to  accommodate  a  man's  body,  the 
answer  amounts  to  a  confession  that  the  buf- 
fers were  out  of  order  and  unfit  for  use.  No- 
lan, the  witness  referred  to,  does  not  say, 
however,  that  there  may  not  be  space  enough 
between  the  buffers,  before  the  slack  in  a 
train  is  adjusted  or  taken  up,  to  accommo- 
date part  of  a  man's  body,  and  as  we  under- 
stand the  testimony  it  was  only  a  part  of 
plaintiff's  body  that  was  so  accommodated. 

Upon  the  whole,  we  are  of  opinion  that  tlie 
Judgment  appealed  from  is  correct,  and  It  is 
accordingly  affirmed. 


(121  La.) 
No.  16,682. 

METROPOLITAN  BANK  v.  TIMES-DEMO- 
CRAT PUB.  CO. 
(Supreme  Court  of  Louisiana.    May  11,  1908. 
Rehearing  Denied  June  8,  1908.) 

1.  Judgment — Res  Judicata. 

A  final  decree  of  a  competent  court  in  a 
partition  suit  concludes  all  parties  on  all  ques- 
tions of  title  raised  or  that  might  have  been 
raised  in  the  partition  proceedings. 

2.  Vendor    and  Pubchaseb— Default  or 
Purchaser— Damages. 

A  purchaser  who  refuses  to  accept  a  legal 
title  and  pay  the  price  in  cash  as  agreed  upon 
must  pay  legal  interest  thereon  from  the  date 
of  his  default. 

[Ed.  Note.— For  cases  in  point,  see  Cent  D* 
vol.  48,  Vendor  and  Purchaser,  8  954.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
df  Orleans;  John  St  Paul,  Judge. 

Action  by  the  Metropolitan  Bank  against 
the  Times-Democrat  Publishing  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Dinkelsplel,  Hart  &  Davey,  for  appellant 
Denfcgre  &  Blair  and  Victor  Leovy,  for  ap- 
pellee. 

LAND,  J.  In  January,  1906,  the  plaintiff 
entered  into  an  agreement  with  the  defend- 
ant for  the  purchase  of  the  property  at  the 
corner  of  Camp  and  Poydras  streets,  city  of 
New  Orleans,  measuring  60  by  150  feet,  at 
the  price  of  $77,500,  of  which  10  per  cent 
was  deposited  on  account,  pending  the  ex- 
amination of  the  titles.  In  April,  1906, 
the  plaintiff  instituted  the  present .  suit  to 
recover  the  sum  of  $7,750  so  deposited,  with 
interest,  on  the  ground  that  the  title  tendered 
by  defendant  was  defective,  in  that  the  de- 
fendant was  not  the  owner  of  the  whole 
property.  In  a  supplemental  petition  the 
plaintiff  set  forth  the  particular  alleged  de- 
fects in  the  title.  For  answer  the  defendant 
averred  that  it  had  a  legal  and  valid  title 
to  the  property  in  question,  and,  assuming 
the  position  of  plaintiff  in  reconvention, 
prayed  for  the  specific  performance  of  the 
contract 

There  was  Judgment  for  defendant  as 
prayed  for,  and  the  plaintiff  has  appealed. 

The  property  in  controversy  is  a  portion  of 
the  square  of  ground  purchased  by  the  de- 
fendant from  Mrs.  Marie  Eve  Dietrich,  wid- 
ow of  John  Gauche,  on  February  20,  1905. 
for  $75,000,  paid  In  cash.  The  widow  Gauche 
derived  her  title  from  an  adjudication  at 
public  auction  made  on  February  14,  190.). 
at  n  partition  sale  made  by  order  of  court 
in  the  matter  of  the  succession  of  Mrs.  Led  a 
Gauche,  evidenced  by  formal  deed  of  date 
February  20,  1905,  signed  by  the  administra- 
tor and  the  auctioneer.  The  parties  to  tlif 
partition  were  all  the  heirs  at  law  of  Mrs. 
Leda  Gauche,  and  the  three  defendants  in 
the  suit   Marie,  Malvina,  and  Genevlevt 
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Gauche,  were  absentees.  The  original  au- 
thor of  the  title  was  Emlle  Gauche,  by  pur- 
chase In  1865,  who,  however,  acquired  for 
John  Gauche  and  bis  wife,  Marie  Eve  Diet- 
rich, as  shown  by  a  duly  recorded  counter 
letter.  John  Gauche  died  intestate  in  1868, 
leaving  surviving  him  Marie  Eve  Dietrich, 
as  widow  in  community,  and  12  children, 
each  entitled  to  Via  of  or  »/t4i  of  the 
whole,  subject  to  the  usufruct  of  their  moth- 
er. George  Gauche,  one  of  the  heirs,  died  In 
1886,  without  ever  having  been  married  and 
leaving  no  children.  His  estate  vested  by 
operation  of  law  In  his  mother  and  his 
11  brothers  and  sisters,  %  to  the  former  and 
%  to  the  latter.  Emlle  Gauche  died  in  1899, 
and  his  estate  likewise  passed  to  the  same 
heirs.  By  acts  of  settlement  executed  in 
1897  eight  of  the  heirs  acknowledged  to  have 
received  from  their  mother  the  full  share 
coming  to  them  from  the  estate  of  their  de- 
ceased father  and  brother,  in  full  settlement 
of  their  rights.  Genevieve,  Malvina,  and 
Marie  Gauche  retained  their  respective  In- 
terests in  the  two  estates.  In  1900  the  wid- 
ow of  John  Gauche  sold  and  conveyed  to 
her  daughter,  Leda  Gauche,  all  her  right, 
title,  and  Interest  In  the  above-described 
property.  In  December  1901,  the  property 
was  sold  to  effect  a  partition  between  Leda 
Gauche,  and  Genevieve,  Malvina,  and  Marie 
Gauche,  and  was  adjudicated  to  Leda  Gauche 
for  the  price  of  $35,000.  The  auctioneer's 
deed  was  not  executed  until  March,  1904. 

On  the  death  of  Leda  Gauche,  her  estate 
passed  to  her  mother  and  her  nine  surviving 
brothers  and  sisters;  the  latter  also  being 
the  sole  surviving  heirs  of  John  Gauche.  It 
therefore  Is  apparent,  as  found  by  the  trial 
Judge,  that  the  parties  to  the  partition  pro- 
ceedings included  every  person  having  any 
right,  title,  or  interest  in  the  property  in 
dispute,  which  was  Inventoried  and  sold  as 
belonging  to  the  succession  of  Leda  Gauche. 
The  decree  ordering  a  sale  of  the  property  to 
effect  a  partition  was  rendered  and  signed  In 
January,  1905.  The  three  absent  defendants 
therein  were  represented  by  a  curator  ad  hoc. 
The  court  had  jurisdiction  of  the  res,  and 
the  judgment  has  become  res  judicata.  The 
judgment  necessarily  predicates  that  the 
property  belonged  to  the  succession  of  Leda 
Gauche,  and  was  inherited  by  her  legal  heirs. 
The  decision  of  the  alleged  Joint  ownership 
was  an  absolute  prerequisite  to  the  judgment 
of  partition.  Cameron  v.  Lane,  36  La.  Ann. 
722.  The  decree  concluded  the  parties  on 
all  questions  of  title  raised  or  that  might 
have  been  raised  in  the  proceeding.  Choppin 
v.  Bank,  47  La.  Ann.  660,  17  South.  201. 
The  decree  fixed  the  respective  Interests  of 
the  parties  in  the  property  to  be  partitioned, 
and.  if  it  was  erroneous  in  any  respect,  the 
remedy  was  by  appeal.  Bayhi  v.  Bayhl,  35 
La.  Ann.  527.  The  title  of  the  defendant  is 
derived  from  the  lieirs  of  Leda  Gauche, 
who  are  also  the  heirs  of  John  Gauche.  The 
title  conveyed  being  warranted  by  the  heirs 


of  Leda  Gauche,  It  Is  obvious  that  they  are 
estopped  to  set  up  any  other  antecedent  title 
or  interest  that  they  may  have  to  the  prop- 
erty. Hence  It  is  unnecessary  to  consider 
any  of  the  alleged  prior  derects  In  the  title 
set  up  by  the  plaintiff  herein;  It  being  con- 
ceded that  John  Gauche  was  the  legal  owner 
of  the  property,  and  that  his  title  was  vested 
In  his  widow  and  children. 

The  square,  as  a  whole,  was  ordered  to 
be  sold,  and  was  sold,  as  property  belonging 
to  the  succession  of  Leda  Gauche.  The  prop- 
erty was  adjudicated  to  the  widow  Gauche 
for  the  price  of  $35,000.  The  deed,  signed  by 
both  the  auctioneer  and  the  administrator, 
recites  that  the  purchaser  paid  the  price 
in  cash  to  the  vendor.  The  presumption  Is 
that  the  price  was  paid  to  the  proper  person. 
The  administrator's  account,  subsequently 
filed  and  homologated,  shows  that  the  three 
absent  heirs  received  their  respective  shares  of 
the  price,  and  that  the  other  heirs  acknowl- 
edged that  the  property  belonged  to  their 
mother,  the  purchaser. 

As  the  plaintiff  in  this  case  had  no  good 
ground  in  law  to  reject  the  title,  It  was 
properly  charged  with  interest. 

Judgment  affirmed. 

(121  La.) 

No.  17,118. 

STATE  v.  ABRAMS. 

In  re  ABRAMS. 

(Supreme  Court  of  Louisiana.    June  8.  1908.) 

Statutes— Title  of  Act  —  Cokstititionai. 
Law. 

Act  No.  57,  p.  81,  of  1898,  relating  to  the 
use  of  slot  machines,  does  not  embrace  more 
than  one  object,  nor  is  the  text  broader  than  the 
title,  within  the  meaning  of  article  31  of  the 
Constitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  123,  158.] 

(Syllabus  by  the  Court.) 

Herman  Abrams  was  convicted  of  operat- 
ing a  slot  machine,  and  applies  for  writs  of 
certiorari  and  prohibition.  Application  de- 
nied. 

See  119  La.  981,  44  South.  807. 

Hudson,  Potts  &  Bernstein,  Oliver  Crom- 
well Dawkins,  and  Allan  Shotars,  for  relator. 
Respondent  Judge,  pro  Be. 

MONROE,  J.  Relator,  having  been  con- 
victed under  Act  No.  57,  p.  81,  of  1898,  of 
operating  a  slot  machine  and  permitting  a 
minor  "to  play  same  for  money,  stock,  and 
merchandise,"  etc.,  and  having  been  sentenc- 
ed to  pay  a  fine  of  $50,  or  suffer  imprison- 
ment for  20  days,  and  having  applied  for  a 
new  trial,  which  was  denied,  now  appeals  to 
this  court  for  relief,  on  the  ground,  set  up  In 
the  lower  court,  that  the  statute  In  question 
contravenes  article  31  of  the  Constitution  in 
that  its  title  "contains  more  than  one  object," 
and  that  Bection  3.  under  which  he  was  con- 
victed, contains  an  object  not  expressed  in 
the  title. 
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The  objection  is  more  specifically  stated  by  | 
relator's  counsel.  In  their  brief,  as  follows: 
That  the  act  is  entitled  "An  act  to  prohibit 
gambling,  with  slot  machines,  for  money 
prizes,  and  to  prohibit  minors  from  playing 
same,  for  either  stock  or  money,  and  provid- 
ing penalties  therefor,"  which  title  expresses 
the  two  objects:  First,  to  prohibit  gambling 
with  slot  machines,  for  money;  second,  to 
prohibit  minors  from  playing  slot  machines, 
for  either  stock  or  money — and  that,  where- 
as, the  second  object  expressed  In  the  title 
Is  "to  prohibit  minors,"  etc.,  section  3  of  the 
act,  being  the  only  section  which  refers  par- 
ticularly to  minors,  provides: 

"That  any  owner  or  proprietor  of  any  slot 
machine  or  persons  operating  the  same  who 
shall  permit  any  minor  to  play  the  same,  either 
for  money,  stock,  or  merchandise,  shall  be  guilty 
of  a  misdemeanor,"  etc 

We  agree  with  the  learned  judge,  made  re- 
spondent herein,  that  the  purpose  of  the  act 
in  question  Is  to  regulate  and  restrict  the 
use  of  slot  machines,  and  we  think  It  was 
competent  for  the  lawmakers,  in  the  accom- 
plishment of  that  general  purpose,  to  discrim- 
inate between  the  use  of  such  machines  by 
minors  and  majors,  and  in  playing  for  money 
or  stock.  Board  of  Medical  Examiners  v. 
Fowler,  60  La.  Ann.  1365,  24  South.  80S); 
State  v.  Baker,  112  La.  803,  36  South.  703; 
State  v.  De  Hart,  109  La.  574,  33  South.  605. 

The  regulation  of  the  use  of  the  machine 
naturally  Includes  the  persons  and  purposes 
by  and  for  which  It  may  be  used,  and,  al- 
though the  title  does  not  declare  that  a  pen- 
alty shall  be  imposed  upon  the  owner  for 
allowing  a  minor  to  play  the  machine,  neither 
does  It  declare  that  such  penalty  shall  be  im- 
posed upon  him  for  allowing  a  major  to  do 
so.  It  however  contains  the  announcement 
that  penalties  are  provided  for  a  violation  of 
Its  provisions,  and  such  announcement,  we 
think,  is  reasonable  notice  to  those  who  own 
the  machines,  the  use  of  which  the  act  pur- 
ports to  regulate  and  restrict,  that  such  pen- 
alties may  be  Imposed  on  them,  which  Is  all 
that  the  Constitution  demands  in  requiring 
that  the  object  of  a  law  shall  be  expressed  in 
Its  title.  State  v.  Baker,  112  La.  803,  36 
South.  703 ;  Dehon  v.  Lafourche  Levee  Board. 
110  La.  773,  34  South.  770;  Grlnage  v.  Times- 
Democrat  Publishing  Company,  107  La.  121, 
31  South.  682 ;  State  ex  rel.  Wynne  v.  Judge, 
106  La.  400,  31  South.  14. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  relator's  application  be  denied, 
and  this  proceeding  dismissed,  at  his  cost 


(121  La.) 
No.  17.159. 

PAGE  v.  KIDD  (CHAFFRAIX,  Intervener). 

In  re  PAGE. 
(Supreme  Court  of  Louisiana.    May  27,  1908.) 

Application  for  rule.  Denied. 

For  former  opinion,  see  46  South.  35. 

PROVOSTT,  J.  The  effect  of  the  decree  of 
this  court  In  this  case  has  heretofore  been 
explained,  but  the  explanation  does  not  seem 
to  have  been  sufficiently  explicit 

The  district  court  rendered  judgment  in 
favor  of  plaintiff  against  the  defendant  Kidd, 
for  a  certain  amount  of  money,  and  accord- 
ed to  plaintiff  a  right  of  mortgage  to  secure 
the  payment  of  the  debt  upon,  and  maintain- 
ed the  attachment  for,  an  undivided  half  of 
the  real  estate  attached  In  this  suit  and  de 
creed  that  the  said  undivided  half  be  seized 
and  sold  to  satisfy  the  judgment 

The  latter  part  of  the  Judgment— that  is  to 
say,  the  part  according  a  right  of  mortgage 
upon,  and  maintaining  the  attachment  for, 
an  undivided  half  of  the  property,  and  or- 
dering same  to  be  seized  and  sold — was  in 
reality  against  the  intervener,  Mrs.  Chaf- 
fraix. 

The  Court  of  Appeal  annulled  the  Judgment 
In  so  far  as  it  was  against  the  Intervener,  but 
left  it  unaffected  in  all  other  respects;  that 
Is  to  say,  it  decreed  that  Mrs.  Chaffraix  was 
owner  of  the  property  seized,  and  that  said 
property  was  not  subject  to  the  mortgage, 
and  not  liable  to  the  attachment 

On  writ  of  review  this  court  affirmed  the 
judgment  of  the  Court  of  Appeal  In  so  far  as 
said  judgment  decreed  Mrs.  Chaffraix  to  be 
owner  of  the  land,  but  reversed  it  in  so  far  as 
It  bad  denied  to  Kidd  (or  to  plaintiff,  stand- 
ing in  the  shoes  of  Kidd)  any  right  to  the 
property.  This  court  decreed  that  Kidd  had 
been  a  possessor  In  good  faith,  and  that  his 
rights  as  such  had  been  attached,  and  main- 
tained the  attachment  to  that  extent ;  and  it 
decreed,  further,  that  the  case  be  remanded  to 
the  district  court  for  the  fixing  of  those 
rights. 

It  follows  from  this  that  the  only  thing 
plaintiff  can  do  Is  to  proceed  with  the  case 
in  the  district  court,  to  cause  to  be  fixed  con- 
tradictorily with  the  intervener  the  rights 
of  Kidd  as  a  possessor  In  good  faith,  and. 
after  this  has  been  done,  to  cause  the  said 
rights  as  thus  fixed  to  be  seized  and  sold  to 
satisfy  his  judgment  against  Kidd. 

The  present  application  for  a  rule  is  there- 
fore refused. 


V 
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KENNEDY  et  al.  v.  EAST  UNION  LUMBER 

&  MFG.  CO.    (No.  13,292.) 
(Supreme  Court  of  Mississippi.   Jane  15,  1908.) 
Equity— Pasties— Pbo  Confesso— Final  De- 
cree. 

Where  a  bill  Is  filed  against  several  de- 
fendants, and  a  pro  confesso  Is  entered  against 
one  for  failure  to  answer,  final  judgment  can- 
not be  rendered  against  him,  if  the  facts  de- 
veloped under  the  issues  made  by  the  answering 
defendants  prove  his  nonliability,  though  they 
warrant  a  judgment  for  complainant  against 
one  or  more  of  the  answering  defendants. 

Appeal  from  Chancery  Court,  Leflore  Coun- 
ty. 

BUI  by  the  East  Union  Lumber  &  Manufac- 
turing Company  against  C.  S.  Kennedy  and 
others.  From  a  decree  for  plaintiff,  against 
defendant  Kennedy  and  another,  Kennedy 
appeals.   Reversed  as  to  defendant  Kennedy. 

E.  D.  Stone,  for  appellant  S.  R.  Coleman 
and  McWillle  &  Thompson,  for  appellees  and 
cross-appellants.  Pollard  &  Hamner,  for 
cross-appellees. 

MAYES,  J.  On  the  22d  day  of  August, 
1906,  the  East  Union  Lumber  &  Manufactur- 
ing Company  and  others  filed  a  bill  In  the 
chancery  court  of  Leflore  county  against  the 
Chenoweth  Lumber  Company  and  C.  W.  Che- 
noweth, J.  D.  C.  Hammond,  C.  S.  Kennedy, 
and  T.  A.  Gleason.  The  bill  alleges  that  the 
above-named  persons  obtained  a  charter  of 
Incorporation  under  the  laws  of  this  state, 
incorporating  themselves  as  the  Chenoweth 
Lumber  Company,  to  be  domiciled  at  Green- 
wood, Miss.,  in  Leflore  county.  The  author- 
ized capital  stock  of  the  corporation  was  fixed 
by  the  charter  at  $20,000,  In  shares  of  $100 
each.  The  charter  authorized  the  incorpora- 
tors to  begin  business  after  $5,000  of  the  cap- 
ital stock  had  been  subscribed.  The  bill  fur- 
ther alleges  that  the  Chenoweth  Lumber 
Company  commenced  business  under  that 
name  and  Incurred  liabilities  to  the  complain- 
ant In  the  sum  of  $710.11.  It  is  further  al- 
leged that  complainant  Is  unable  to  state 
whether  or  not  the  $5,000  required  to  be  sub- 
scribed before  commencing  business  was  sub- 
scribed ;  but  it  is  charged  that,  if  any  amount 
of  the  capital  stock  was  subscribed,  no  amount 
was  ever  paid  into  said  corporation  on  the 
subscriptions,  but  notwithstanding  this  the 
defendants  Chenoweth,  Hammond,  Kennedy, 
and  Gleason  commenced  business  under  this 
charter  without  having  subscribed  or  paid 
in  any  part  of  the  capital  stock.  It  is  fur- 
ther alleged  that  complainant  was  in  igno- 
rance of  this  fact,  and  it  Is  further  alleged 
that  their  action  was  a  fraud  in  law,  and  ren- 
dered them  liable  as  individuals  for  such  sum 
as  they  may  have  subscribed  to  the  capital 
stock,  If  any;  and,  if  they  had  never  sub- 
scribed, then  they  were  liable  as  partners 
jointly  and  severally.  It  Is  further  alleged 
in  the  bill  of  complaint  that  since  the  debt 
was  contracted  the  corporation  has  become 
Insolvent  and  gone  out  of  business,  and  the 
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prayer  of  the  bill  is  that  Chenoweth,  Ham- 
mond, Kennedy,  and  Gleason  be  compelled 
to  discover  what  amount  they  may  have  sub- 
scribed to  the  capital  stock,  if  any,  and  what 
amount  they  have  paid  on  their  subscription, 
If  any,  and  that  they  be  required  to  pay  any 
amount  subscribed  and  not  paid,  and  that 
same  be  made  liable  to  debt  of  complainant, 
and,  if  it  be  found  that  no  subscription  was 
ever  made  by  the  parties,  then  the  prayer  Is 
that  the  defendants  be  held  liable  as  partners. 
After  the  filing  of  this  bill  it  was  joined  In 
by  other  creditors,  to  whom  defendants  were 
Indebted.  The  charter  is  made  an  exhibit 
to  the  bill,  and  it  shows  that  C.  W.  Chenow- 
eth, J.  D.  C.  Hammond,  C.  S.  Kennedy,  and 
T.  A.  Gleason  were  the  incorporators,  and  the 
charter  was  filed  for  record  on  July  22,  1904. 
All  of  the  defendants  answered  but  C.  S.  Ken- 
nedy, and  on  his  failure  to  in  any  way  an- 
swer the  bill  a  pro  confesso  was  taken  as  to 
him.  All  the  other  defendants  offered  proof 
under  their  answers,  and  on  final  hearing 
of  the  cause  the  bill  was  dismissed  as  to  T. 
A.  Gleason  and  J.  D.  C.  Hammond,  and  the 
court  further  decreed  that  the  complainants 
recover  from  C.  W.  Chenoweth  and  C.  S. 
Kennedy,  the  other  defendants,  the  sum  sued 
for.  From  this  decree  C.  S.  Kennedy,  who 
did  not  answer  the  bill  and  against  whom  a 
pro  confesso  was  taken,  appealed  to  this 
court,  claiming  that  the  proof  offered  by  the 
answering  codefendants  proved  his  nonliabil- 
ity, and  hence  the  decree  final  against  him 
was  wrong,  even  though  he  had  allowed  a 
pro  confesso  to  be  taken. 

In  view  of  the  record  In  this  case,  we  think 
that  the  decree  against  C.  S.  Kennedy  should 
not  have  been  rendered.  It  shows  conclu- 
sively that  there  was  no  liability  on  the  part 
of  C.  S.  Kennedy  to  the  complainants;  and, 
this  being  the  case,  even  though  he  had  suffer 
ed  a  decree  pro  confesso  to  be  taken  against 
him,  there  should  not  have  been  any  judg- 
ment final  entered  on  this  pro  confesso. 
There  was  a  direct  connection  between  the 
defense  of  Hammond  and  Kennedy.  In  mak- 
ing his  defense  Hammond  also  proved  con- 
clusively that  there  was  no  liability  on  the 
part  of  Kennedy;  and,  this  being  tbe  case, 
no  decree  should  have  been  entered  against 
Kennedy.  It  is  not  every  case  where  the  de- 
fendant suffers  a  pro  confesso  to  be  taken 
that  will  warrant  a  final  judgment  A  final 
judgment  can  never  be  taken  where  there  are 
other  codefendants  making  defense  to  the  bill 
of  complaint  and  In  making  their  proof  they 
also  disprove  liability  on  the  part  of  their 
codefendants  not  answering.  In  such  case 
no  judgment  should  be  taken  against  the  de- 
faulting defendant  This  is  the  uniform 
chancery  practice  followed  In  this  state  and 
elsewhere.  In  the  case  of  Simpson  v.  Smith 
Sons  Co.,  75  Miss.  505,  22  South.  805,  the 
court  said:  "Notwithstanding  the  decree  pro 
confesso,  the  final  decree,  and  the  failure  of 
appellant  to  appear  in  the  court  below,  if,  ou 
the  whole  case  as  presented  here,  it  appear* 
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that  the  appellee  was  not  entitled  to  relief, 
the  decree  must  be  set  aside."  Minor  v. 
Stewart,  2  How.  912;  Kelly  v.  Rrooks,  57 
Miss.  225;  Hargrove  v.  Martin,  6  Smedes 
&  M.  61;  Sorla  v.  Stowe,  66  Miss.  615,  6 
South.  317. 

It  is  argued  by  the  appellees,  however,  that 
the  authorities  above  cited  only  apply  to  a 
case  where  the  complainant  is  not  entitled 
to  relief  against  any  of  the  defendants.  Ap- 
pellees contend  that,  if  the  facts  warrant  a 
judgment  against  one  or  more  of  the  answer- 
ing defendants,  then  a  defendant  who  has 
suffered  a  pro  confesso  to  be  taken  against 
him  cannot  avail  of  the  rule,  even  though 
the  facts  developed  under  the  issue  made  by 
the  other  defendants  prove  his  nonliability. 
There  Is  no  sound  reason  for  such  a  distinc- 
tion as  is  attempted  to  be  made,  and  no  au- 
thority for  it  that  we  can  find.  A.  judgment 
should  be  entered  according  to  the  very  right 
of  the  cause  as  shown  by  the  facts. 

The  cause  is  reversed  as  to  C.  S.  Kennedy 
alone,  and  affirmed  in  all  other  respects. 


LIENKAUF  RANKING  CO.  v.  HANET  et  al. 

(No.  13^83.) 
(Supreme  Court  of  Mississippi.   June  15,  1908-fc 

1.  Rills  and  Notes— Notes— Laws  Govern- 
ing. 

#  A  note  executed  within  the  state,  but  ne- 
gotiable and  payable  in  another  state,  must  be 
governed  by  the  law  of  that  state,  though  given 
for  the  price  of  property  and  reserving  title  to 
the  property  until  full  payment 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  7,  Rills  and  Notes,  §§  248-254.] 

2.  Sales— Conditional  Sales— Actions  foe 

PbICE— JU  DOMENT. 

In  an  action  on  notes  given  for  the  price 
of  rails  and  reserving  title  to  the  rails  until 
payment  against  the  makers  and  their  suc- 
cessors in  business,  judgment  for  complainant 
should  be  against  the  makers  for  the  amount 
of  the  notes  and  interest  if  the  makers  are  sol- 
vent, and  if  they  are  insolvent  against  the  other 
defendants  only  for  such  part  of  the  rails  as  it 
may  be  shown  each  converted  to  his  use  after 
the  purchase  from  such  makers. 

Appeal  from  Chancery  Court,  Lamar  Coun- 
ty ;  T.  A.  Wood,  Chancellor. 

Rill  by  the  Lienkauf  Ranking  Company 
against  J.  J.  Haney  and  others.  From  a  de- 
cree dismissing  the  bill,  complainant  appeals. 
Reversed  and  remanded. 

The  original  bill  in  this  case  was  filed  in  the 
-  •hancery  court  of  Lamar  county.  Miss.,  by  the 
Lienkauf  Ranking  Company  of  Mobile,  Ala.,  as 
holders  of  two  certain  promissory  notes  execu- 
ted by  J.  J.  Haney  and  J.  R.  Haney,  doing  busi- 
ness under  the  firm  name  of  J.  J.  Haney. 
Metzger  Rros.,  the  nonresident  lndorsers  of  the 
notes  are  made  parties  defendant  The  bill 
was  afterwards  amended  so  as  to  include 
as  parties  defendant  the  J.  J.  Haney  Com- 
pany, J.  T.  Arnold,  J.  H.  Thompson,  and  Haw- 
kins &  Co.,  the  amended  bill  charging  that 
said  J.  J.  and  J.  R  Haney  had  transferred 
their  Interest  to  the  J.  J.  Haney  Company, 


who  in  turn  transferred  to  Arnold,  who  sold 
to  Thompson,  who  sold  to  Hawkins  &  Co.: 
and  the  bill  avers  that  each  of  these  defend- 
ants took  the  property  subject  to  the  lien  of 
complainants,  and  that  each,  by  use  of  the 
property  and  disregard  of  complainants' 
rights,  had  converted  it  and  had  become 
liable  to  complainants  for  the  amount  of  the 
notes.  The  bill  prayed  for  a  decree  for  the 
amount  of  the  notes,  Interest,  and  attorney's 
fee,  and  for  a  condemnation  of  certain  rails, 
etc.,  sold  to  the  Haneys  by  Metzger  Rros.,  and 
for  the  purchase  price  of  which  said  notes 
were  given.  The  Haneys  answered,  setting  up 
as  a  defense  a  delay  in  delivery  which  caus- 
ed them  a  loss,  and  that  the  rails  sold  them 
did  not  come  up  to  the  representation  made, 
but  were  of  a  poorer  grade,  and  that  they 
had  advised  Metzger  Rros.  that  the  notes 
would  not  be  paid,  and  deny  that  complain- 
ant is  the  owner  In  good  faith.  The  other 
defendants  answer  separately,  each  adopting 
Haney's  answer  practically.  The  court  held 
that  the  case  was  controlled  by  the  law  of 
Mississippi,  and  that  the  Lienkauf  Ranking 
Company,  the  purchaser  of  the  notes,  became 
the  owner  thereof  subject  to  such  equities 
as  might  be  set  up  and  proven  by  defendants, 
and  dismissed  complainant's  bill.  Complain- 
ant appeals;  his  contention  being  that  the 
case  is  governed  by  the  law  of  Alabama, 
where  the  notes  are  made  payable,  and  that 
under  the  Alabama  law  an  indorsee  of  a 
promissory  note  takes  the  paper  freed  from 
ah"  the  equities  between  the  parties. 

Ford,  White  &  Ford  and  Green  &  Green, 
for  appellant  Sullivan  &  Talley  and  Alex- 
ander &  Alexander,  for  appellees. 

MAYES,  J.  On  the  6th  of  October,  1902, 
J.  J.  Haney  executed  the  following  note: 
"Hattiesburg,  Miss.,  Oct.  6th,  1902.  $1,025.48. 
Three  months  after  date  I  promise  to  pay  to 
the  order  of  Metzger  Rros.,  of  Mobile,  Ala- 
bama, the  sum  of  one  thousand  and  twenty- 
flve  and  *»/10o  dollars.  Interest  from  dare 
at  the  rate  of  8%  per  annum.  Value  received. 
Negotiable  and  payable  at  the  Lienkauf  Rank- 
ing Company,  of  Mobile,  Alabama.  In  case 
this  note  is  not  paid  at  maturity  and  the 
same  is  collected  by  an  attorney,  I  agree  to 
pay  all  costs  of  collection  and  including  10 
per  cent,  attorney's  fees.  This  note  is  given 
as  part  payment  of  the  purchase  price  of 
one  hundred  and  seventy  tons  T  rails  and  con- 
nections and  is  one  of  a  series  of  notes. 

It  is  agreed  and  understood  that  the  titlo 
to  all  of  said  rails  and  fastenings  is  not  to 
vest  in  us,  but  to  remain  in  said  Metzger 
Rros.,  or  their  assigns,  until  all  the  purchase 
notes  which  we  have  agreed  to  pay  there- 
for are  fully  paid.  Metzger  Rros.,  or  their 
assigns,  distinctly  reserve  and  retain  th<- 
title  to  said  rails  and  fastenings;  and  the 
said  Metzger  Rros.,  or  their  assigns,  shall 
have  the  privilege  of  taking  up  and  remov- 
ing all  said  rails  and  fastenings  at  their 
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option,  without  notice  to  purchaser  should 
any  part  of  said  purchase  money  be  not  paid 
when  due.  It  is  also  understood  that  said 
material  shall  be  regarded  as  personalty  un- 
til the  purchase  price  therefor  shall  be  paid. 
J.  J.  Haney."  The  above  is  one  of  two  notes ; 
both  being  for  the  same  amount,  one  payable 
three  months  after  date,  and  the  other  six 
months  after  date.  On  the  face  of  these 
notes  they  are  negotiable  and  payable  at 
the  Lienkauf  Banking  Company,  of  Mobile, 
Ala.  Before  the  maturity  of  these  notes  and 
for  a  valuable  consideration,  without  notice, 
the  Lienkauf  Banking  Company  became  the 
bolder  of  the  notes  by  Indorsement  from 
Metzger  Bros.  These  notes  were  not  paid  at 
maturity,  and  suit  was  instituted  by  the  Lien- 
kauf Banking  Company  against  J.  J.  Haney 
and  others  for  the  amount  thereof.  The  de- 
fense sought  to  be  made  is  a  failure  of  con- 
sideration. 

The  question  in  the  case  is  whether  or  not 
these  notes  are  to  be  controlled  by  the  law  of 
Alabama  or  the.  law  of  Mississippi.  If  con- 
trolled by  the  law  of  Alabama,  the  defenses 
offered  cannot  be  made  under  the  law  mer- 
chant of  that  state.  If  controlled  by  the  law 
of  Mississippi,  the  defense  is  a  valid  defense. 
In  view  of  the  fact  that  these  notes  provide 
on  their  face  that  they  shall  be  negotiable 
and  payable  at  the  Lienkauf  Banking  Com- 
pany, of  Mobile,  Ala.,  we  hardly  think  an 
argument  as  to  the  place  where  these  con- 
tracts are  to  be  performed  and  by  what  law 
they  should  therefore  be  controlled  is  neces- 
sary. Under  the  repeated  decisions  of  our 
state,  beginning  with  the  case  of  Fellows  v. 
Harris,  12  Smedes  &  M.  462,  and  ending  with 
the  case  of  Hart  v.  Foundry  Co.,  72  Miss. 
809.  17  South.  769,  it  has  been  held  that, 
where  a  note  is  made  negotiable  and  pay- 
able in  another  state,  it  must  be  governed 
by  the  law  of  that  state.  This  has  been  the 
unbroken  authority  of  our  state  on  this  sub- 
ject Harrison  v.  Pike,  48  Miss.  46 ;  Fellows 
v.  Harris,  12  Smedes  A  M.  462;  Miller  v. 
Mayfleld,  37  Miss.  688;  Emanuel  v.  White, 
34  Miss.  56,  69  Am.  Dec.  385;  Coffman  v. 
Bank,  41  Miss.  212,  90  Am.  Dec.  371 ;  Bank  of 
La.  v.  Williams,  46  Miss.  625,  12  Am.  Rep. 
319;  Dalton  v.  Murphy,  30  Miss.  59;  Hart 
v.  Foundry  Co.,  72  Miss.  809,  17  South.  769. 
This  rule  of  the  law  as  to  the  negotiability 
of  the  notes  is  not  to  be  changed  because 
of  the  incident  that  the  notes  reserve  title 
to  the  property  which  forms  the  predicate 
of  the  debt  The  notes  are  for  a  sum  cer- 
tain, negotiable  and  payable  in  Alabama,  and 
are  controlled  by  the  law  of  that  state.  Ens- 
ley  Lumber  Co.  v.  Lewis,  121  Ala.  94,  25 
South.  729. 

While  the  case  must  be  reversed,  it  is  mani- 
fest that  the  appellants  are  not  entitled  to 
all  the  relief  sought  by  their  bill.  They  can 
establish  no  Hen  or  claim  on  any  rails,  ex- 
cept such  as  were  sold  by  them.  The  Judg- 
ment of  the  court  below  should  be  against 
the  makers  of  the  notes  for  the  amount  of 


same,  with  interest,  and  the  amount  of  the 
notes  should  be  made  out  of  them  if  they  are 
solvent.  If,  however,  they  are  insolvent, 
then  the  complainants  or  appellants  are  en- 
titled to  a  judgment  against  the  other  defend- 
ants only  for  such  quantity  of  iron  bought  by 
J.  J.  Haney  from  Metzger  Bros,  as  it  may 
be  shown  that  each  converted  to  their  use 
after  the  purchase  from  J.  J.  Haney  and 
the  J.  J.  Haney  Company.  If  the  testimony 
fails  to  show  that  the  subsequent  owners 
of  the  road  converted  any  of  the  rails  sold 
by  Metzger  Bros,  to  the  makers  of  the  notes, 
then  the  complainants  are  not  entitled  in 
any  view  of  the  case  to  a  judgment  against 
the  subsequent  owner. 
Reversed  and  remanded. 


STOKES  v.  STATE.   (No.  13,339.) 
(Supreme  Court  of  Mississippi.   June  15,  1908.) 

1.  Homicide— "Attempts"  —  Statutory  Pro- 
visions. 

Where  defendant  attempted  to  procure  R. 
to  kill  a  third  party,  and  in  furtherance  of  the 
purpose  took  a  gun,  loaded  it,  and  started  with 
R.  to  the  point  where  the  killing  was  to  occur, 
but  was  arrested,  the  act  was  an  act  done  tend- 
ing to  effect  the  commission  of  the  crime,  and 
was  an  "attempt"  within  the  meaning  of  Code 
1906,  §  1049,  providing  that  every  person  who 
shall  design  and  endeavor  to  commit  an  offense, 
and  shall  do  any  overt  act  towards  the  commis- 
sion thereof,  but  shall  fail  therein,  or  shall  be 
prevented  from  committing  the  same,  shall,  etc, 
even  though  the  third  party  did  not  go  to  the 
place  of  the  proposed  killing. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Homicide,  §  42. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  621.] 

2.  Cbiminax.  Law— Attempts. 

The  rule  that,  in  order  to  constitute  an  at- 
tempt to  commit  an  offense,  the  act  attempted 
must  be  a  possibility,  has  no  application  where 
it  becomes  impossible  for  the  crime  to  be  com- 
mitted, either  by  outside  interference  or  because 
of  miscalculation  as  to  a  supposed  opportunity 
to  commit  the  crime,  which  fails  to  materialize. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  51.] 

3.  Same. 

Where  the  only  proof  is  that  it  is  the  de- 
clared intention  of  a  person  to  commit  a  crime 
merely,  with  no  act  done  in  furtherance  of  the 
intent,  however  clearly  the  intention  may  be 
proved,  it  does  not  amount  to  an  attempt ;  but, 
whenever  the  design  of  a  person  to  commit  crime 
is  clearly  shown,  slight  acts  done  in  further- 
ance of  this  design  will  constitute  an  attempt. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  51.] 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Will  Stokes  was  convicted  of  an  attempt 
to  murder,  and  appeals.  Affirmed. 

Mixon  &  Cassedy,  J.  W.  Cassedy,  and  J.  B. 
Holden,  for  appellant  Geo.  Butler,  Asst. 
Atty.  Gen.,  for  the  State. 

MAYES,  J.  Will  Stokes  and  Cora  Lane 
were  jointly  Indicted  for  an  attempt  to  kill 
and  murder  one  Walhice  Lane,  the  husband 
of  Cora  Lane.   The  testimony  shows  that 
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the  relations  existing  between  Cora  Lane  and 
Will  Stokes  were  of  a  very  friendly  nature, 
so  much  so  that  he  spent  much  time  In  and 
about  the  Lane  residence.  The  motive  for 
the  killing,  it  seems,  was  both  to  get  rid  of 
Lane  and  also  make  It  possible  to  realize  on 
certain  policies  of  Hfe  insurance  which  Lane 
was  carrying  for  the  benefit  of  his  wife. 
This  is  the  state's  testimony  on  this  subject. 

The  facts  which  the  state  claims  constitut- 
ed the  attempt  are  about  as  follows:  Stokes 
and  Mrs.  Lane  undertook  to  hire  one  Shorty 
Robertson  to  do  the  killing.  Shorty  Robert- 
son was  a  negro,  and  It  was  agreed  that  he 
would  do  the  killing  on  a  certain  night,  when 
it  was  believed  that  Lane  would  be  coming 
home  from  a  lodge  meeting.  It  was  agreed 
to  pay  Robertson  $1,000,  $000  of  which  was 
to  be  in  cash,  and  $400  after  the  killing 
should  take  place.  After  this  proposition 
bad  been  made  to  Robertson,  he  (Robertson) 
informed  certain  officers  about  It,  and  told 
them  of  the  conversation  had  with  Stokes 
and  Mrs.  Lane,  and  posted  them  as  to  the 
night  when,  the  hour  at  which,  and  the  place 
where  it  was  understood  that  he  should  go 
for  the  purpose  of  stationing  himself  for 
the  purpose  of  killing  Wallace  Lane.  About 
dark,  on  the  night  when  it  was  agreed  that 
Robertson  should  do  the  killing,  the  officers 
went  to  the  place,  secreted  themselves,  and 
there  awaited  developments.  Robertson  went 
to  the  house  of  Mrs.  Lane,  where  be  found 
Stokes,  and  together  they  proceeded  to  the 
place  where  It  was  understood  that  Robert- 
son was  to  lie  in  wait  for  the  purpose  of 
klMIng  Lane.  Stokes  procured  a  loaded  gun 
and  went  with  the  negro  for  the  purpose,  as 
he  (Robertson)  states,  of  properly  placing 
him  at  the  point  where  he  was  to  do  the 
killing.  They  arrived  there  a  little  after 
dark  on  a  rainy  night,  and,  Just  as  Stokes 
was  in  the  act  of  handing  the  gun  to  Robert- 
son, were  arrested  by  the  officers,  who  had 
preceded  them. 

It  is  not  shown  In  the  testimony  that  any 
money  was  ever  paid  to  Robertson  as  prom- 
ised, nor  is  it  shown  that  Lane  came  by  the 
place  where  the  killing  was  to  occur  on  the 
night  In  question.  Stokes  admits  that  he 
was  there  with  the  gun,  but  denies  that  he 
went  there  for  any  such  purpose  as  is  testi- 
fied to  by  Robertson.  He  asserts  that  the 
negro  had  promised  him  to  help  catch  some 
parties  that  had  been  stealing,  and  he  start- 
ed out  with  him  to  took  up  and  arrest  them. 
Stokes  denies  that  he  had  any  intention  of 
killing  I.nne,  or  that  he  ever  attempted  to 
hire  Robertson  to  do  so.  These  facts,  togeth- 
er with  all  proof  offered  by  Stokes,  were  sub- 
mitted to  the  Jury,  however;  and  they  found 
that  he  had  gone  there  on  the  mission  testi- 
fied to  by  the  negro,  and  convicted  him  of 
the  attempt  to  kill  and  murder  as  charged  in 
the  indictment  A  severance  was  asked  for 
and  granted,  and  Stokes  was  alone  convicted, 
and  appeals. 


The  only  question  In  the  case  is:  Do  the 
facts  constitute  an  attempt,  within  the  mean- 
ing of  section  1049  of  the  Code  of  1906?  This 
section  Is  as  follows:  "Every  person  who 
shall  design  and  endeavor  to  commit  an  of- 
fense, and  shall  do  any  overt  act  towards  the 
commission  thereof,  but  shall  fail  therein,  or 
shall  be  prevented  from  committing  the  same, 
on  conviction  thereof,  shall,"  etc.  It  is  use- 
less to  undertake  to  reconcile  the  authorities 
on  the  subject  of  what  constitutes  an  at- 
tempt, or  what  is  an  overt  act,  within  the 
meaning  of  the  section  in  question.  It  is 
equally  Impossible  for  us  to  undertake  to  lay 
down  any  rule  on  this  subject  which  would 
serve  as  a  guide  In  all  future  cases.  To  a 
very  great  extent  each  and  every  case  must 
stand  on  its  own  facts.  The  text-books  and 
decisions  are  noted  for  their  lack  of  harmony. 
It  is  impossible  to  decide  any  case  on  this 
subject  without  doing  violence  to  some  au- 
thor or  some  adjudicated  case.  Therefore 
all  we  can  hope  to  do  is  to  follow  the  best 
authorities  and  to  clear  up  the  subject  as 
best  we  can,  so  far  as  the  laws  of  this  state 
are  concerned. 

Where  a  party  Is  indicted  for  an  attempt 
to  murder  by  shooting  with  a  gun,  at  what 
time  shall  It  be  said  that  such  party  has  com- 
mitted an  overt  act?  Is  it  necessary,  in  or- 
der to  convict,  that  a  party  shall  be  allowed 
to  proceed  to  do  all  towards  the  accomplish- 
ment of  his  crime,  except  to  actually  pull 
the  trigger?  If  not,  then  when  may  It  be 
said  that  an  overt  act  has  been  committed? 
When  it  is  proved  that  a  party  has  the  design 
to  kill  and  has  the  means  to  accomplish  that 
design,  shall  it  be  held  that  no  crime  is  com- 
mitted unless  that  design  is  frustrated  at  the 
very  instant  it  Is  attempted  to  be  carried 
out?  Must  the  citizen  be  required  to  imperil 
his  existence  up  to  the  time  of  the  actual 
menace  before  he  can  claim  the  protection 
of  the  law  and  procure  the  punishment  of 
the  offender?  The  mere  buying  of  the  gun 
would  be  preparation,  and  not  attempt.  The 
mere  buying  of  a  gun  and  loading  it  might 
not  constitute  an  attempt.  But  when  the 
facts  show,  in  furtherance  of  the  design,  that 
a  gun  has  been  procured  and  loaded,  and  the 
party  so  procuring  and  loading  the  gun  has 
armed  himself  and  started  out  on  his  mission 
to  kill,  but  is  prevented  from  carrying  out  his 
design  by  such  extraneous  circumstance  as 
that  the  party  he  intends  to  kill  does  not 
come  to  the  point  where  he  expected  to  carry 
out  his  design,  or  if  the  party  designing  to 
kill  is  arrested  and  prevented  from  carrying 
out  the  design,  he  Is  clearly  guilty  of  the  at- 
tempt When  Stokes  attempted  to  procure 
Robertson  to  perpetrate  this  crime,  and  in 
furtherance  of  this  purpose  took  the  gun, 
loaded  it  and  started  with  him  to  the  point 
where  the  killing  was  to  occur,  the  act  was 
an  act  done  tending  to  effect  the  commission 
of  the  crime,  within  the  meaning  of  section 
1049  of  the  Code,  and  was  an  attempt.  In 
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thlg  stage  It  had  proceeded  beyond  mere 
preparation  or  Intent,  and  was  an  actual 
step  taken  towards  the  commission  of  the 
crime.  If  the  jury  believed,  as  they  did  be- 
lieve, that  the  starting  out  with  the  run  was 
for  the  purpose  of  stationing  the  negro  at  a 
point  where  he  could  do  the  killing  and  was 
In  furtherance  of  the  design  to  kill  Lane,  this 
was  an  act  done,  and  defendant  was  properly 
convicted.  The  public  welfare  and  peace  is 
better  subserved,  and  the  lives  of  citizens 
better  protected,  by  the  holding  that  these 
acts  constitute  criminal  attempt,  as  in  fact 
they  do,  than  would  any  attempted  refine- 
ment of  the  law  which  would  result  In  a  con- 
trary view.  In  McClaln  on  Criminal  Law, 
S  226,  it  is  heM:  "Where  there  is  the  intent 
to  commit,  and  an  act  is  done  tending  to 
effect  the  commission  thereof,  the  attempt  Is 
punishable,  although  by  reason  of  extraneous 
circumstances  the  actual  commission  of  the 
crime  is  impossible." 

In  many  states  It  Is  held  that  the  mere 
solicitation  of  a  person  to  commit  a  crime 
Is  in  itself  an  attempt,  whether  the  person 
solicited  agree  to  commit  the  crime  or  not. 
It  is  not  necessary  for  us  to  decide  this 
question,  and  we  do  not  do  so,  since  this  case 
progressed  beyond  mere  solicitation.  The  rec- 
ord in  this  case  fully  warrants  the  conclu- 
sion that  there  was  an  act  done  towards 
the  commission  of  the  crime,  within  the  mean- 
ing and  purpose  of  the  law,  and  for  the  peace 
and  protection  of  society.  At  last,  It  is  the 
safety  of  the  public  and  their  protection 
which  Is  to  be  guarded.  All  criminal  laws 
have  this  as  their  aim.  While  a  person  can- 
not be  punished  for  mere  Intent  to  do  a 
crime,  surely,  when  that  Intent  has  so  far 
manifested  itself  as  to  cause  the  party  to 
take  his  gun  and  go  out  on  a  search  for  the 
Intended  victim,  being  prevented  by  arrest 
or  other  extraneous  circumstance  from  ef- 
fecting his  purpose,  such  act  constitutes  an 
attempt.  We  are  now  concerned  with  only 
what  facts  constitute  an  attempt.  We  have 
no  concern  at  this  time  with  those  things 
which  fall  short  of  constituting  an  attempt. 
AH  the  authorities  hold,  that,  in  order  to 
constitute  an  attempt,  the  act  attempted  must 
be  a  possibility ;  and  counsel  argue  from  this 
that  the  appellant  could  not  have  committed 
this  crime  at  the  time  he  was  arrested,  be- 
cause Lane  was  not  even  there,  and  therefore, 
they  Bay,  no  conviction  could  be  had.  It  was 
no  fault  of  Stokes  that  the  crime  was  not 
committed.  He  had  the  gun,  and  the  testi- 
mony warrants  the  conclusion  that  it  had 
been  taken  for  the  purpose  of  killing  Lane. 
It  only  became  impossible  by  reason  of  the 
extraneous  circumstance  that  Lane  did  not 
go  that  way,  and,  further,  that  he  was  ar- 
rested and  prevented  from  so  doing.  This 
rule  of  the  law  has  application  only  to  a 
case  where  it  is  inherently  impossible  to  com- 
mit the  crime.  It  has  no  application  to  a 
case  where  it  becomes  impossible  for  the 
crime  to  be  committed,  either  by  outside  in- 


terference or  because  of  miscalculation  as  to 
a  supposed  opportunity  to  commit  the  crime 
which  fails  to  materialize;  in  short.  It  has 
no  application  to  the  case  when  the  Impos- 
sibility grows  out  of  extraneous  facts  not 
within  the  control  of  the  party.  In  the  case 
of  Cunningham  v.  State,  49  Miss.  685,  the 
court  says  (on  page  701):  "This  doctrine  of 
attempt  to  commit  a  substantive  crime  Is 
one  of  the  most  important,  and  at  the  same 
time  most  intricate,  titles  of  the  criminal 
law.  It  is  truly  remarked  by  Mr.  Bishop,  in 
his  valuable  work  on  Criminal  Law,  that 
there  is  no  title,  indeed,  less  understood  by 
the  court,  or  more  obscure  in  the  text-books, 
than  that  of  attempts.  There  must  be  an  at- 
tempt to  commit  a  crime,  and  an  act  toward 
its  consummation.  So  long  as  an  act  rests 
on  bare  intention,  it  is  not  punishable;  but, 
Immediately  when  an  act  Is  done,  the  law 
judges,  not  only  of  the  act  done,  but  of  the 
Intent  with  which  It  was  done,  and  if  ac- 
companied with  an  unlawful  and  malicious 
intent,  though  the  act  itself  would  otherwise 
have  been  innocent,  the  intent  being  criminal, 
the  act  becomes  criminal  and  punishable." 

When  the  Intent  to  commit  crime,  or,  to 
put  it  more  accurately,  when  the  only  proof 
Is  that  It  Is  the  declared  Intention  of  a  per- 
son to  commit  a  crime  merely,  with  no  act 
done  in  furtherance  of  the  intent,  however 
clearly  may  be  proved  this  Intention,  it  does 
not  amount  to  an  attempt,  and  It  cannot  be 
punished  as  such.  But,  whenever  the  design 
of  a  person  to  commit  crime  is  clearly  shown, 
slight  acts  done  In  furtherance  of  this  design 
will  constitute  an  attempt,  and  this  court 
will  not  destroy  the  practical  and  common- 
sense  administration  of  the  law  with  sub- 
letles  as  to  what  constitutes  preparation  and 
what  an  act  done  toward  the  commission  of  a 
crime.  Too  many  subtle  distinctions  have 
been  drawn  along  these  lines  for  practical 
purposes.  *  Too  many  loopholes  have  been 
made  whereby  parties  are  enabled  to  es- 
cape punishment  for  that  which  Is  known  to 
be  criminal  In  Its  worse  sense.  We  can  see 
no  application  of  the  decision  of  Lott  v. 
State,  83  Miss.  609,  86  South.  11,  to  the  facts 
of  this  case.  People  v.  Moran,  20  Am.  St. 
Rep.  732,  and  notes ;  1  McClaln's  Crim.  Law, 
226,  220 ;  State  v.  Avery,  7  Conn.  266, 18  Am. 
Dec  105 ;  People  v.  Bush,  4  Hill  (N.  Y.)  133 ; 
People  v.  Sullivan,  173  N.  Y.  122,  65  N.  E. 
989,  63  L.  R.  A.  853,  93  Am.  St.  Rep.  582. 

Affirmed. 

BRADFORD  v.  ROSS.    (No.  12,945.)* 
(Supreme  Court  of  Mississippi.   June  15,  1908.) 

Appeal  from  Circuit  Court,  Quitman  County : 
Sam  C.  Cook,  Judge. 

Action  between  James  L.  Bradford  and  U.  B. 
Ross.  From  the  judgment,  Bradford  appeals. 
Affirmed. 

M.  E.  Denton  and  J.  W.  Cutrer,  for  appellant. 
Lowrey  &  Lamb,  for  appellee. 

PER  CURIAM.  Affirmed. 
•Suggestion  of  error  overruled. 
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McLEOD  v.  McINNIS.  (No.  13,857.) . 
(Supreme  Court  of  Mississippi.   June  15,  1906.) 

Appeal  from  Chancery  Court,  Greene  County ; 
T.  A.  Wood,  Chancellor. 

Action  between  Dan  McLeod  and  Hugh  Mc- 
Innis.  From  the  judgment,  Mclnnis  appeals. 
Affirmed. 

Withers poon  &  Witherspoon,  for  appellant 
Harrison  Be  Heidelberg  and  Stone  Deavours,  for 
appellee. 

PER  CURIAM.  Affirmed. 


a  0.  &  J.  J.  BRADFORD  v.  McLAURIN. 
(No.  13,058.) 

(Supreme  Court  of  Mississippi.   June  15,  1908.) 

Appeal  from  Chancery  Court,  Perry  County; 
T.  A.  Wood,  Chancellor. 

Action  between  C.  C.  &  J.  J.  Bradford  and 
P.  C.  McLaurin.  From  the  judgment,  C.  C.  & 
J.  J.  Bradford  appeal.  Affirmed. 

Frank  Johnston,  for  appellants.  D.  O.  Mc- 
Laurin, for  appellee. 

PER  CURIAM.  Affirmed. 


SCHWAB  v.  BROWN.    (No.  13,068.) 
(Supreme  Court  of  Mississippi.   June  15,  1908.) 

4 

Appeal  from  Circuit  Court,  Lowndes  County ; 
R.  F.  Cochran,  Judge. 

Action  between  A.  Schwab  and  Annie  Brown. 
From  the  judgment,  Schwab  appeals.  Affirmed. 

Thos.  J.  O'Neill,  Alexander  &  Alexander,  and 
Geo.  B.  Power,  for  appellant.  James  T.  Harri- 
son, for  appellee. 

PER  CURIAM.  Affirmed. 


EVERETT  v.  BANK  OF  INDIANOLA. 
(No.  12,905.) 

(Supreme  Court  of  Mississippi.   June  15,  1908.) 

Appeal  from  Chancery  Court,  Sunflower 
County ;  Percy  Bell,  Chancellor. 

Action  between  F.  E.  Everett,  trustee,  and 
the  Bank  of  Indianola.  From  the  judgment, 
Everett  appeals.  Affirmed. 

Johnson  &  Neill,  for  appellant.  Baker  & 
Moody,  for  appellee. 

PER  CURIAM.  Affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  STRINGER 
et  al.    (No.  13,316) 

(Supreme  Court  of  Mississippi.  June  15,  1908.) 

Appeal  from  Circuit  Court,  Lincoln  County; 
M.  H.  Wilkinson,  Judge. 

Action  by  M.  A.  Stringer,  administratrix,  and 
others  against  the  Illinois  Central  Railroad 
Company.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed. 

Mayes  &  Longstreet,  for  appellant.  'P.  Z. 
Jones  and  Green  &  Green,  for  appellees. 

PER  CURIAM.  Affirmed. 


JORDAN  v.  STATE.    (No.  13,247.) 
(Supreme  Court  of  Mississippi.   June  15,  1908.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
W.  H.  Hardy.  Judge. 

H.  C.  Jordan  was  convicted  of  murder,  and 
appeals.  Affirmed. 

E.  M.  Barber  and  J.  D.  McLendon,  for  ap- 
pellant. Geo.  Butler,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Affirmed. 


TAYLOR  v.  8TATE.    (No.  13,395.) 
(Supreme  Court  of  Mississippi.   June  15,  1908.. 

Appeal  from  Circuit  Court,  Marion  County : 
W.  H.  Cook,  Judge. 

Zack  Taylor  was  convicted  of  assault  and 
battery  with  intent  to  kill,  and  appeals.  Af- 
firmed. 

Mounger  8c  Mounger,  for  appellant  Geo. 
Butler,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


SHARP  et  al.  v.  MAGEE  et  al.  (No.  13^71.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty ;  J.  B.  Webb.  Special  Judge. 

Action  by  N.  H.  Sharp  and  others  against  G. 
Wood  Magee  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Affirmed. 

D.  E.  Grice  and  P.  Z.  Jones,  for  appellants. 
G.  Wood  Magee,  for  appellees. 

PER  CURIAM.  Affirmed. 


STATE  ex  rel.  WORLEY  t.  LEWIS,  City 
Marshal. 

(Supreme  Court  of  Florida,  Division  A.  May 
14,  1908.) 

1.  Municipal  Corporations— Powers. 

A  municipal  corporation  can  exercise  only 
such  powers  as  are  granted  to  it  in  express 
terms,  or  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted, 
or  those  that  are  essential  ana  indispensable, 
not  simply  convenient,  to  accomplish  the  objects 
and  purposes  of  the  corporation.  Any  fair,  rea- 
sonable doubt  concerning  the  existence  of  any 
power  is  resolved  by  the  courts  against  the 
corporation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  145-149.] 

2.  Licenses  —  Express  Companies — Amount 
of  Tax. 

Schedule  B,  c.  5597,  p.  48,  of  the  Laws 
of  1907,  authorizes  the  imposition  of  a  license 
tax  by  cities  of  1,000  to  3,000  inhabitants  upon 
any  express  company  having  an  office  therein 
of  a  sum  not  to  exceed  $25,  and  chanter  5811. 
p.  430,  of  the  Laws  of  1907,  neither  in  express 
terms  nor  by  implication  authorizes  the  city 
of  Jasper  to  impose  such  license  tax  for  a 
greater  amount  than  $25. 

3.  Same— Habeas  Corpus. 

An  ordinance  passed  by  a  city  having  less 
than  3,000  inhabitants,  imposing  a  license  tax 
of  $50  upon  express  companies,  Is  unauthorized 
and  illegal,  and  one  arrested  for  the  alleged 
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violation  thereof  is  entitled  to  be  discharged 
from  custody  upon  a  writ  .of  habeas  corpus. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  fi  15.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Hamilton 
County;  Bascom  H.  Palmer,  Judge. 

Application  by  the  state,  on  the  relation  of 
O.  A.  Worley,  for  writ  of  habeas  corpus  to 
M.  A.  Lewis,  marshal  of  the  city  of  Jasper. 
From  an  order  denying  the  writ,  plaintiff 
brings  error.    Reversed  and  remanded. 

Kay.  Doggett  &  Smith,  and  M.  F.  Home, 
for  plaintiff  in  error.  B.  B.  Johnson,  for  de- 
fendant in  error. 

SHACKLBFORD,  O.  J.  O.  A.  Worley  filed 
the  following  petition  for  a  writ  of  habeas 
corpus  hi  the  circuit  court  for  Hamilton 
county : 

"To  the  Honorable  B.  H.  Palmer,  Judge  of 
Said  Court: 
"O.  A.  Worley,  a  citizen  of  Jasper,  Hamil- 
ton county,  Florida,  would  respectfully  show 
and  represent  unto  your  honor  that  he  Is  be- 
ing detained  in  custody,  charged  with  a  pre- 
tended criminal  offense,  and  that  he  Is  being 
so  detained  in  custody  without  lawful  au- 
thority by  M.  A.  Lewis,  city  marshal  of  Jas- 
per, Florida,  upon  a  false  and  pretended 
charge  that  this  petitioner  had  violated  the 
provisions  of  an  ordinance  of  said  city,  and 
that  said  ordinance  of  said  city  Is  illegal, 
unlawful,  and  unconstitutional,  in  this: 
That  said  petitioner  Is  being  held  and  depriv- 
ed of  his  liberty  upon  a  charge  that  he 
knowingly  acted  as  the  agent  of  the  South- 
ern Express  Company  at  Jasper,  Florida,  be- 
fore he  had  paid  the  license  tax  of  the  said 
Southern  Express  Company,  amounting  to 
fifty  dollars,  when  said  ordinance  could  not 
lawfully  provide  for  or  require  the  payment 
of  a  greater  sum  than  twenty-five  dollars 
for  such  license  tax  under  the  laws  of  the 
state  of  Florida,  Wherefore  the  undersigned 
prays  that  a  writ  of  habeas  corpus  be  issued 
in  terms  of  the  law,  directed  to  the  said  M. 
A.  Lewis,  requiring  him  forthwith  to  bring 
the  body  of  the  said  O.  A.  Worley  before 
your  honor,  together  with  his  cause  of  de- 
tention, that  the  same  may  be  inquired  Into. 
And  your  petitioner  will  ever  pray,"  etc. 

The  writ  was  granted. 

The  defendant,  M.  A.  Lewis,  marshal  of 
the  city  of  Jasper,  made  return  that  he  held 
the  said  Worley  by  virtue  of  a  warrant  is- 
sued by  the  mayor  of  the  city  of  Jasper,  a 
copy  of  which  Is  attached  as  an  exhibit 

At  the  hearing  before  the  circuit  judge  an 
agreed  statement  of  facts  was  filed  to  the 
effect  that  the  city  of  Jasper,  having  a  popu- 
lation of  2,000,  had  passed  an  ordinance  on 
the  1st  day  of  October,  1907,  fixing  the 
amount  of  license  tax  for  express  companies 
doing  business  In  such  city  at  $50  per  annum, 
and  providing  that :  "The  superintendent  of 
any  express  company  violating  the  provisions 


of  the  ordinance,  and  any  person  who  know 
lngly  acts  as  agent  for  any  express  company 
before  he  has  paid  the  above  license  tax  pay 
able  by  the  said  company,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convictloi 
shall  be  punished  respectively  by  a  fine  on 
not  less  than  $50,  nor  more  than  $200,  or  bj< 
imprisonment  In  the  city  jail  for  not  lest 
than  three  months,  nor  more  than  sb 
months." 

It  was  further  agreed  that  Worley  hart 
knowingly  acted  as  agent  of  the  Southern 
Express  Company,  a  corporation  doing  busi 
ness  In  such  town,  which  had  failed,  neglect- 
ed, and  refused  to  pay  such  license  tax  of 
$50,  for  the  reason  that  such  city  could  not 
lawfully  by  ordinance  provide  or  require  tha 
payment  of  a  greater  sum  than  $25,  which 
amount  the  Southern  Express  Company  bad 
been  willing  and  ready  to  pay.  These  are 
the  only  facts  we  deem  it  necessary  to  set 
forth. 

At  the  hearing  the  circuit  Judge  held  that 
the  petitioner  was  not  entitled  to  be  discharg- 
ed, and  entered  a  Judgment  remanding  him 
to  the  custody  of  M.  A  Lewis,  marshal  oi 
the  city  of  Jasper.  To  review  this  judg- 
ment, writ  of  error  has  been  duly  ordered 
and  taken. 

We  find  in  Schedule  B,  c.  5597,  p.  48,  of 
the  Laws  of  1907,  the  following  provision  re- 
lating to  the  license  tax  to  be  paid  by  ex- 
press companies: 

"Express  companies,  seven  thousand  five 
hundred  dollars,  to  be  paid  to  the  comptroller 
on  the  1st  day  of  October  of  each  and  every 
year,  in  lieu  of  state  and  county  license 
taxes. 

"That  any  city  or  town  in  the  state  of 
Florida  is  hereby  authorized  to  impose  up- 
on any  express  company  doing  business  In 
this  state  having  an  office  in  such  city  or 
town,  a  license  tax  not  to  exceed  the  sum 
hereinafter  mentioned,  namely: 

"In  cities  of  20,000  inhabitants  or  more, 
$200.00. 

"In  cities  of  15,000  to  20,000  inhabitants, 
$100.00. 

"In  cities  of  10,000  to  15,000  inhabitants, 
$75.00. 

"In  cities  of  5,000  to  10,000  inhabitants, 
$50.00. 

"In.  cities  of  3,000  to  5,000  inhabitants, 
$37.50. 

"In  cities  of  1,000  to  3,000  Inhabitants, 
$25.00. 

"In  towns  or  villages  of  500  to  1,000  In- 
habitants, $12.50. 

"In  towns  or  villages  of  250  inhabitants, 
$6.00. 

"For  purposes  of  this  act  the  population 
of  any  city  or  town  or  county  shall  be  held 
to  be  that  shown  by  the  last  official  census 
taken  by  the  United  States  or  the  state  of 
Florida  or  that  may  be  taken  as  now  provid- 
ed by  law.  That  of  the  sum  paid  to  the 
comptroller  as  provided  by  this  act  thirty- 
seven  hundred  and  fifty  dollars  shall  be  dis- 
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tributed  by  the  said  comptroller  among  the 
various  counties  of  this  state  in  proportion  to 
the  assessed  valuation  thereof  as  shown  by 
the  assessment  of  the  previous  year  and  the 
remaining  thirty-seven  hundred  and  fifty  dol- 
lars shall  be  turned  over  to  the  Treasurer  of 
the  state  of  Florida  as  license  money. 

"The  superintendent  of  any  express  com- 
pany violating  the  provisions  of  this  act  and 
any  person  who  knowingly  acts  as  agent  for 
any  express  company  before  It  has  paid  the 
above  license  tax  payable  by  said  company 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punish- 
ed respectively  by  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dol- 
lars, or  by  Imprisonment  in  the  county  jail 
not  less  than  six  months,  or  by  both  such 
fine  and  Imprisonment,  In  the  discretion  of 
the  court.  The  license  tax  herein  specified 
shall  be  due  and  payable  on  October  1,  1907, 
and  on  the  corresponding  day  of  each  year 
thereafter." 

This  chapter  was  approved  June  1,  1907, 
and  the  last  section  thereof,  which  is  num- 
bered 17,  Is  a  8  follows : 

"That  all  laws  and  parts  of  laws  In  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed ;  but  nothing  in  this  act  contain- 
ed shall  be  held  to  repeal  an  act  passed  at 
the  present  session,  entitled  'An  act  to  Impose 
license  taxes  on  railroad  companies.'" 

It  is  contended  by  the  defendant  In  error 
that,  under  chapter  5811,  p.  430,  of  the  Laws 
of  1907,  the  city  of  Jasper  is  not  limited  or 
bound  by  the  provisions  of  chapter  5597,  p. 
36,  of  the  Laws  of  1907,  but  that  it  had  the 
power  to  lawfully  impose  a  license  tax  of 
$50  upon  express  companies,  and  therefore 
the  ordinance  In  question  is  valid.  The  only 
provision  in  this  chapter  relating  to  the  Im- 
position of  license  taxes  by  the  city  of  Jas- 
per is  contained  in  section  23,  which  is  as 
follows : 

"The  city  council  shall  have  full  power,  by 
ordinance:  To  collect  license  or  taxes  on 
privileges,  occupations  and  professions,  and 
to  require  and  enforce  the  payment  of  a  li- 
cense tax  on  all  business  privileges,  occupa- 
tions or  professions.  To  license,  tax  or  regu- 
late auctioneers,  taverns,  hotels,  boarding 
houses,  restaurants,  markets,  banks  and  ped- 
dlers; provided  that  nothing  in  this  act 
shall  be  taken  and  considered  as  limiting  the 
charge  or  power  of  said  city  to  tax,  license 
or  regulate  the  business  profession  or  under- 
taking, to  license,  tax  and  regulate  hacks, 
carriages,  cars,  omnibuses,  wagons,  carts, 
drays  and  to  fix  the  rate  to  be  charged  for 
the  carriage  of  persons  or  property  within 
city  limits.  To  license,  tax  and  regulate 
theaters  or  other  exhibitions,  shows,  circuses, 
parades,  or  other  places  of  amusements.  To 
license,  tax  and  regulate  the  sale  of  spiri- 
tuous, vinous  or  malt  liquors  but  no  license 
granted  by  said  city  for  such  purposes  shall 
be  construed  to  give  the  licensee  any  right  or 
privilege  except  so  far  as  said  city  is  con- 


cerned, and  when  there  has  been  held  an 
election  in  Hamilton  county  to  decide  wheth- 
er the  sale  of  spirituous,  vinous  or  malt  liq- 
uors shall  be  prohibited  therein,  and  when 
the  results  of  said  election  shall  be  against 
such  sale,  and  during  the  time  that  such 
local  option  regulations  may  be  in  force  and 
effect,  the  city  may  prohibit  by  ordinance, 
the  sale  of  intoxicating  liquors,  wines  or 
beer  within  said  city,  and  prescribe  a  punish- 
ment thereunder." 

The  last  section  of  this  chapter  provides 
that  it  shall  take  effect  from  and  after  its 
passage  and  its  approval  by  the  Governor, 
and  we  find  that  It  was  approved  on  the  23d 
day  of  May,  1907. 

Some  attack  is  made  upon  the  title  of  this 
chapter ;  but,  in  view  of  the  conclusion  reach- 
ed, it  becomes  unnecessary  for  us  to  go  into 
a  discussion  of  that  question.  For  the  pur- 
poses of  thlB  case  we  shall  assume,  without 
deciding,  that  such  chapter  Is  valid  and  con- 
stitutional. 

As  was  held  by  this  court  in  Florida  Cen- 
tral &  Peninsular  Railroad  Company  v. 
Ocala  Street  &  Suburban  Railroad  Company, 
39  Fla.  306;  22  South.  692:  "The  well-estab- 
lished rule  is  that  a  municipal  corporation 
can  exercise  only  such  powers  as  are  grant- 
ed to  it  in  express  terms,  or  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted,  or  those  that  are 
essential  and  indispensable,  not  simply  con- 
venient, to  accomplish  the  objects  and  pur- 
poses of  the  corporation."  Also  see  Jackson- 
ville Electric  Light  Co.  v.  City  of  Jackson- 
ville, 36  Fla.  229,  18  South.  677,  30  L.  R.  A 
540,  51  Am.  St  Rep.  24,  wherein  It  was  also 
held  that  "any  fair,  reasonable  doubt  concern- 
ing the  existence  of  the  power  is  resolved  by 
the  courts  against  the  Incorporation."  Also, 
as  was  held  in  Galloway  v.  Town  of  Tavares, 
37  Fla.  58,  19  South.  170:  "Municipal  cor- 
porations are  the  creatures  of  legislation. 
They  have  no  other  power  than  that  grant- 
ed by  the  Legislature.  Any  fair,  reasonable 
doubt  of  the  existence  of  the  power  is  re- 
solved against  the  corporation,  and  the  pow- 
er is  denied." 

Is  it  not  reasonable  to  presume  that.  If  the 
Legislature  had  intended  to  confer  upon  the 
city  council  of  the  city  of  Jasper  the  power 
to  levy  a  license  tax  upon  express  companies 
and  fix  the  amount  thereof,  without  regard 
to  the  general  law  upon  the  subject,  it  would 
have  done  so  in  plain  and  unmistakable 
terms?  See  the  language  used  by  the  same 
Legislature  In  conferring  power  upon  the  city 
council  of  the  city  of  Tampa  to  fix  the 
amount  of  license  taxes,  in  section  20  of 
chapter  5859,  Laws  of  1907,  found  on  page 
708.  Also  see  the  discussion  in  Canova  r. 
Williams,  41  Fla.  509,  27  South.  30,  of  such 
power  conferred  upon  the  city  of  Jackson- 
ville. As  we  have  already  seen,  under  the 
decisions  of  this  court,  if  we  had  any  rea- 
sonable doubt  upon  the  point,  it  would  bare 
to  be  resolved  against  the  existence  of  such 
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power  upon  the  part  of  the  city  of  Jasper. 
However,  when  we  consider  the  language 
used  In  section  23,  c.  6811,  p.  435,  In  connec- 
tion with  that  portion  of  chapter  6597,  p.  48, 
which  we  have  copied  above,  and  bear  in 
mind  that  both  chapters  were  enacted  by  the 
same  Legislature,  we  have  no  doubt  that  such 
power  was  not  conferred  upon  the  city  coun- 
cil of  the  city  of  Jasper,  as  is  contended  by 
the  defendant  in  error.  Further  discussion 
would  be  useless.  That  section  of  the  ordi- 
nance imposing  a  license  tax  of  $50  upon  ex- 
press companies  was  unauthorized  and  is  il- 
legal. It  follows  that  the  judgment  must  be 
reversed,  and  the  case  remanded,  with  di- 
rections to  discharge  the  petitioner  from  cus- 
tody. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


KOON  et  al.  v.  KOON. 

(Supreme  Court  of  Florida,  Division  A.  May 
14,  1908.) 

1.  Partition— Pobtion  of  Common  Lands. 

Ab  a  general  rule,  co-tenants  cannot  enforce 
a  partition  of  a  part  only  of  the  common  lands, 
leaving  the  rest  undivided ;  but  the  entire  prop- 
erty should  be  included  in  the  proceedings  for 
partition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partition,  §§  80-82.] 

2.  Same  — Questions  of  Title— Determina- 
tion. 

A  partition  suit  is  not  the  proper  proceed- 
ing in  which  to  settle  a  disputed  title,  though, 
whenever  the  case  is  properly  one  of  partition, 
one  whose  bona  fide  object  is  the  partition  of 
lands  between  common  owners  thereof,  one  or 
more  of  whom  are  complainants  and  the  others 
are  defendants,  and  they  or  some  of  them  are 
in  possession,  then  all  controversies  between 
them  as  to  the  legal  title  and  right  of  possession 
a*  to  the  lands  of  which  partition  is  sought 
may  and  should  be  settled,  as  authorized  by 
the  statute;  but  other  questions  and  issues,  es- 
pecially when  they  relate  to  other  lands,  should 
not  be  injected  in  such  partition  proceedings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partition,  86  199,  209.] 

3.  Same — Cross-Bill. 

As  a  general  rule,  a  cross-bill  in  a  partition 
suit  is  neither  necessary  nor  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partition,  §§  162,  163.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Ba scorn  H.  Palmer,  Judge. 

Bill  by  Luther  M.  Koon  and  others  against 
Wiley  H.  Koon.  Demurrer  to  cross-bill  of 
defendant  overruled,  and  complainants  ap- 
peal. Reversed. 

A.  J.  Henry,  for  appellants.  Boozer  &  Wil- 
son, for  appellee. 

SHACKLEFORD,  O.  J.  The  appellants 
filed  their  bill  in  chancery  against  the  appel- 
lee in  the  circuit  court  for  Columbia  county 


for  the  partition  of  certain  described  lands, 
of  which  the  appellants  and  the  appellee  were 
alleged  to  be  seised  and  possessed  as  tenants 
in  common ;  their  title  thereto  being  derived 
through  their  common  ancestor,  Absolom 
Koon.  It  was  further  alleged  in  the  bill 
that  the  lands  described  therein  "are  the  only 
real  estate  owned  as  tenants  in  common  or 
other  tenure  by  the  parties  to  this  suit." 
The  bill  also  contains  allegations  to  the  ef- 
fect that  the  defendant,  who  is  the  appellee 
here,  became  possessed  of  the  sum  of  $300, 
which  was  derived  from  the  sale  of  certain 
timber  on  the  lands  in  question,  which  sale 
was  made  by  Llvlnla  A.  Koon,  the  widow  of 
Absolom  Koon,  deceased,  to  whom  said  lands 
had  been  allotted  and  set  apart  as  her  dower 
interest  In  the  real  estate  of  her  deceased 
husband,  which  described  lands,  however,  al- 
so included  the  share  or  Interest  of  George 
Koon,  one  of  the  sons  of  Absolom  Koon,  de- 
ceased; that  George  Koon  had  died  unmar- 
ried and  without  Issue ;  that  Llvlnla  A.  Koon 
continued  to  occupy  and  cultivate  all  of  such 
lands  during  her  lifetime,  including  the  share 
belonging  to  George  Koon ;  that  after  selling 
the  timber  from  said  lands  for  the  sum  of 
$300,  in  some  manner  unknown  to  the  com- 
plainants the  defendant  became  possessed  of 
such  proceeds.  The  prayers  of  the  bill  are  for 
a  partition  of  the  lands,  for  an  accounting  by 
the  defendant  of  such  proceeds  from  the  sale 
of  timber,  and  for  general  relief. 

The  defendant  interposed  a  demurrer  to 
the  bill,  which  was  overruled;  but,  as  the 
same  is  not  set  forth  In  the  transcript,  we 
are  not  advised  what  the  grounds  thereof 
were.   No  appeal  is  taken  from  this  ruling. 

The  defendant  answered  the  bill,  in  which 
he  admitted  that  the  lands  described  there- 
in were  of  the  lands  belonging  to  the  estate 
of  Absolom  Koon,  the  common  ancestor  of 
the  complainants  and  the  defendant,  but 
averred  that  certain  of  the  complainants, 
who  are  designated,  had  no  Interest  in  such 
lands  by  reason  of  the  fact  that  they  had 
sold  and  conveyed  all  of  their  right,  title,  and 
interest  in  and  to  the  same  to  the  defendant 
by  their  deeds  duly  executed.  The  answer 
denies  that  the  lands  described  in  the  bill 
"are  the  only  real  estate  owned  as  tenants 
In  common,  or  other  tenure,  by  the  parties  to 
this  suit,"  and  avers  that  certain  other  lands, 
which  are  described,  were  owned  by  James  H. 
Koon,  one  of  the  sons  of  Absolom  'Koon,  .de- 
ceased, who  died  seised  and  possessed  there- 
of; that  Luther  M.  Koon,  one  of  the  com- 
plainants, was  appointed  administrator  of  the 
estate  of  James  H.  Koon,  deceased ;  that  W. 
H.  English  recovered  a  judgment  against 
such  administrator,  upon  which  execution  is- 
sued and  was  levied  upon  said  lands;  that 
Livinia  A.  Koon,  the  widow  of  Absolom 
Koon,  deceased,  gave  to  Luther  M.  Koon  the 
sum  of  $300  for  the  purpose  of  purchasing 
said  lands  at  the  sheriff's  sale  under  such  ex- 
ecution and  taking  the  deed  thereto  in  her 
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name ;  that  Luther  M.  Koon,  Instead  of  hav- 
ing such  deed  made  to  Livinia  A.  Koon,  In 
accordance  with  her  Instructions  and  the  pur- 
pose for  which  she  intrusted  to  him  the  said 
sum  of  $300,  had  such  deed  thereto  made  and 
executed  to  his  wife,  Martha  Koon,  on  the  6th 
day  of  January,  1896,  but  never  placed  the 
same  of  record  until  the  14th  day  of  August, 
1906,  after  the  death  of  Livinia  A.  Koon, 
which  occurred  on  the  7th  day  of  March,  1906 ; 
that  Luther  M.  Koon  and  Martha  Koon,  his 
wife,  "made  no  claim  of  possession  or  owner- 
ship to  said  lands,  or  the  rents  and  profits 
therefrom,  during  the  lifetime  of  the  said 
Livinia  A  Koon,  but  always  acknowledged  and 
proclaimed  the  title  and  possession  of  the  same 
to  be  in  Livinia  A.  Koon  up  to  the  time  of  her 
death,  and  that  Livinia  A.  Koon  held  the 
open,  notorious,  and  continued  possession  of 
the  said  lands  from  January  6,  1896,  to 
March  7,  1906."  The  answer  contains  a  fur- 
ther averment  "that  this  defendant  is  advised 
that  the  parties  to  this  suit  are  the  heirs  and 
distributees  of  the  estate  of  the  said  Livinia 
A  Koon,  deceased,  and  that  the  lands  above 
described  are  the  lands  of  the  estate  of  the 
said  Livinia  A.  Koon,  and  are  properly  sub- 
ject to  partition  In  this  suit"  The  answer 
disclaims  "any  knowledge  or  reliable  informa- 
tion" upon  the  part  of  the  defendant  of  the 
alleged  sale  by  Livinia  A.  Koon  of  timber 
from  the  lands  to  the  amount  of  $300,  and 
calls  for  strict  proof  of  the  same;  the  de- 
fendant denying  that  he  had  ever  received 
such  sum,  or  any  part  thereof. 

The  defendant  also  filed  a  cross-bill,  wheth- 
er by  leave  of  the  court  or  not  does  not  ap- 
pear, in  which  he  repeats  the  averments  in 
his  answer,  which  we  have  set  forth  in  sub- 
stance above,  and  prays  that  the  sheriff's 
deed  to  Martha  Koon,  who  is  made  a  party 
defendant  to  the  cross-bill,  be  set  aside  and 
canceled,  and  that  the  lands  described  there- 
in be  partitioned  between  the  complainants  in 
the  original  bill  and  the  defendant,  that  Luth- 
er M.  Koon  be  decreed  to  account  for  cer- 
tain moneys  alleged  therein  to  have  been  re- 
ceived by  him  from  the  sale  of  certain  timber 
from  the  lands  described  in  the  original  bill, 
for  counsel  fees,  and  for  general  relief. 

To  this  cross-bill  all  of  the  defendants 
thereto,  except  Martha  Koon,  interposed  the 
following  demurrer : 

"The  demurrer  of  Luther  M.  Koon,  Fannie 
Graham,  T.  S.  Graham,  J.  W.  Stevenson,  Cot- 
tle Stevenson,  Florence  Pournell,  E.  P.  Pour- 
nell,  Vivian  McKInney,  Lehman  McKinney, 
Vasco  McKinney,  John  A  Anders,  Mattle 
Anders,  W.  G.  Shealy,  Norman  Sbealy,  Mag- 
gie Osteen,  W.  S.  Osteen,  Jr.,  Melissa  Wil- 
liams to  the  cross-bill  filed  by  Wiley  H.  Koon 
In  the  above-entitled  cause;  and  for  cause 
of  demurrer  and  points  of  law  to  be  argued 
say: 

"First.  That  the  said  cross-bill  does  not 
state  a  case  as  entitled  the  said  complainant 
to  the  relief  therein  sought 


"Second.  That  said  cross-bill  does  not  pray 
for  relief,  and  is  not  designed  to  afford  the 
cross-complainant  any  affirmative  relief  with 
regard  to  the  subject-matter  of  the  original 
bill. 

"Third.  The  relief  sought  by  the  said  cross- 
bill is  not  germane  to  the  relief  prayed  for 
In  the  original  bill. 

"Fourth.  The  cross-bill  shows  that  the 
cross-complainant  has  an  adequate  remedy 
at  law. 

"Fifth.  The  said  cross-bill  is  multifarious. 

"Sixth.  The  said  cross-bill,  being  in  a  suit 
for  the  partition  of  real  estate,  will  not  lie 
under  the  laws  of  the  state  of  Florida;  the 
cross-complainant's  remedy  being  to  compel 
the  original  bill  to  be  amended. 

"Seventh.  The  said  cross-bill  refers  to  a 
subject-matter  other  than  the  subject  of  the 
original  bill." 

This  demurrer  was  overruled  by  the  court 
and  from  such  order  the  complainants  to  the 
original  bill,  who  were  defendants  to  the 
cross-bill,  have  entered  their  appeal  to  this 
court.  The  sole  assignment  before  as  for 
consideration  is  based  upon  this  order. 

We  encounter  some  difficulty  in  reaching 
a  conclusion  as  to  the  proper  disposition  of 
this  case  by  reason  of  the  confused  state  of 
the  pleadings. 

The  general  rule  seems  to  be  that  a  co-ten- 
ant cannot  enforce  a  partition  of  a  part  only 
of  the  common  lands,  leaving  the  rest  undi- 
vided, but  the  entire  property  must  be  includ- 
ed in  the  partition.  21  Amer.  &  Eng.  Ency. 
Law  (2d  Ed.)  1162,  and  authorities  cited  In 
note  12;  Freeman  on  Co-Tenancy  and  Parti- 
tion (2d  Ed.)  §  508;  Battle  v.  John,  49  Tex. 
202.  While  the  answer  denies  that  the  lands 
described  in  the  original  bill  constitute  "the 
only  real  estate  owned  as  tenants  in  common, 
or  other  tenure,  by  the  parties  to  this  salt,"  it 
admits  that  such  lands  "were  of  the  lands 
of  the  estate  of  Absolom  Koon,  deceased," 
the  common  ancestor  of  the  complainants 
and  the  defendant.  It  is  true  that  answer 
contains  an  averment  to  the  effect  that  cer- 
tain other  lands,  which  are  described,  belong- 
ed to  James  H.  Koon,  who  was  the  son  of 
Absolom  Koon  and  bad  died  seised  and  pos- 
sessed thereof;  but  whether  they  were  derived 
by  James  H.  Koon  from  the  estate  of  his 
father,  Absolom  Koon,  we  are  not  advised. 
Be  that  as  It  may,  the  answer  further  avers 
that  Luther  M.  Koon,  one  of  the  complain- 
ants, bad  qualified  as  administrator  of  the 
estate  of  James  H.  Koon,  deceased,  and  that 
the  lands  in  question  had  been  sold  at  an 
execution  sale  based  upon  a  judgment  re- 
covered against  such  administrator,  and  that 
a  sheriff's  deed  thereto  had  been  executed 
to  Martha  Koon,  the  wife  of  Luther  M.  Koon. 
It  is  true  that  the  answer  further  avers  that 
Livinia  A.  Koon  furnished  Luther  M.  Koon 
the  money  with  which  to  purchase  said  land 
at  the  sheriff's  sale  for  her,  and  instructed 
him  to  take  the  deed  thereto  in  her  name, 
but  that  Luther  M.  Koon  wrongfully  had  the 
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deed  executed  to  Martha  Koon,  his  wife,  and 
concealed  such  fact  from  Llvinia  A.  Koon. 
The  allegations  in  the  cross-bill  follow  the 
averments  in  the  answer,  and  the  relief 
sought  by  the  cross-bill  is  to  have  such  sher- 
iff's deed  set  aside  and  canceled  and  the 
lands  described  therein  partitioned  between 
the  complainants  to  the  original  bill  and  the 
defendant  thereto,  as  well  as  the  lands  de- 
scribed in  the  original  bill,  and  also  an  ac- 
counting from  Luther  M.  Koon.  As  the  title 
to  these  lands  of  James  H.  Koon  had  never 
been  vested  in  either  Absolom  Koon  or  Llv- 
inia A.  Koon,  the  common  ancestors  of  the 
complainants  and  the  defendant,  so  far  as 
we  are  advised  by  the  record,  but  the  same 
was  outstanding  in  the  name  of  Martha 
Koon,  who  was  not  a  party  to  the  original 
bill  or  shown  to  have  claimed  any  interest 
In  the  lands  described  and  embraced  therein, 
we  do  not  see  how  such  lands  could  be  parti- 
tioned as  is  sought  in  the  cross-bill.  Also, 
according  to  the  averments  of  the  answer, 
Melissa  Williams  and  Charlie  Williams,  her 
husband,  and  Maggie  Osteen  and  W.  '8.  Os- 
teen,  Jr.,  who  were  among  the  complainants 
In  the  original  bill,  had  sold  and  conveyed 
to  the  defendant  by  deeds  duly  executed  all 
their  right,  title,  and  Interest  in  and  to  the 
property  therein  described,  and  no  longer 
had  any  Interest  therein ;  but  it  Is  not  aver- 
red in  the  answer  or  alleged  in  the  cross-bill 
that  such  complainants  had  parted  with  their 
claim  or  interest  to  the  lands  described  In 
the  cross-bill,  of  which  partition  was  sought. 
Now,  a  partition  suit  Is  not  the  proper  pro- 
ceeding in  which  to  settle  a  disputed  title, 
though,  "whenever  the  case  is  properly  one 
of  partition,  one  whose  bona  fide  object  is  the 
partition  of  lands  between  common  owners 
thereof,  one  or  more  of  whom  are  complain- 
ants and  the  others  are  defendants,  and  they 
or  some  of  them  are  in  possession,' then  all 
controversies  between  them  as  to  the  legal 
title  and  right  of  possession  may  and  should 
be  settled  by  the  chancellor,  as  authorized 
by  the  statute."    Camp  Phosphate  Co.  v. 
Anderson,  48  Fla.  226,  37  South.  722,  s.  c. 
Ill  Am.  St.  Rep.  77;  Girtman  v.  Starbuck, 
48  Fla.  265,  37  South.  731,  s.  c.  5  Am.  &  Eng. 
Ann.  Cas.  833;  Williams  v.  Clyatt,  53  Fla. 
987,  43  South.  441.    Nothing  said  in  these 
cited  cases  authorizes  or  warrants  the  injec- 
tion of  such  other  questions  and  issues  in  a 
suit  for  partition  as  the  defendant  in  the  in- 
stant case  has  attempted  to  do,  both  In  his 
answer  and  by  his  cross-bill.    The  statutes 
cited  In  Camp  Phosphate  Co.  v.  Anderson, 
supra,  now  sections  1939  to  1946,  inclusive, 
of  the  General  Statutes  of  1906,  do  not  so 
contemplate.    See,  also,  the  discussion  and 
reasoning  in  Buckmaster  v.  Kelley,  15  Fla. 
180;  Mattair  v.  Payne,  15  Fla.  682;  Street  v. 
Benner,  20  Tla.  700;  Matthews  v.  Lindsay, 
20  Fla.  962;  Kell  v.  West,  21  Fla.  508;  Rlvas 
v.  Summers,  33  Fla.  539,  15  South.  319. 

We  are  clear  that  the  court  erred  In  over- 
ruling the  demurrer  to  the  cross-bill.  It 


would  seem  that  as  a  general  rule  a  cross- 
bill In  a  partition  suit  is  neither  necessary 
nor  proper.  See  5  Ency.  of  Pi.  &  Pr.  636; 
Fletcher's  Equity  PI.  &  Pr.  §  888,  and  au- 
thorities cited  in  note  5;  5  Current  Law, 
1166,  note  45. 

It  follows  that  the  order  appealed  from 
must  be  reversed,  and  it  is  so  ordered,  with 
directions  that  the  demurrer  to  the  cross- 
bill be  sustained.  We  refrain  from  any  fur- 
ther comments  on  the  pleadings,  having  dis- 
posed of  the  only  question  properly  before 
us,  but  would  suggest  that  it  would  be  ad- 
visable for  the  parties  litigant  to  look  to  the 
other  pleadings  and  see  that  they  are  in  prop- 
er shape. 

Order  reversed. 

COCKRELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TAYLOR,  HOCKER,  and  PARKHILL, 
JJ.,  concur  in  the  opinion. 


HYBR  v.  GRIFFIN  «t  al. 

(Supreme  Court  of  Florida,  Division  A.  May 
14,  1908.) 

1.  Appeal  and  Ebbob— Assignment  op  Eb- 
bobs— Specification  of  Ebbobs—  Suffici- 
ency—Ebbob  Waived  in  Appellate  Coubt. 

An  assignment  of  error  to  the  effect  that 
the  trial  court  erred  in  denying  the  motion  for 
a  new  trial  is  not  too  general  to  merit  consid- 
eration by  an  appellate  court ;  but  the  plaintiff 
in  error  will  be  confined  to  the  grounds  specifi- 
cally stated  in  such  motion,  and  an  appellate 
court  will  refuse  to  consider  any  grounds  there- 
of except  such  as  are  argued  before  it,  treating 
the  other  grounds  as  abandoned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
4261/?  Appeal  and  Error'  "  8028'  3081,  4256- 

2.  Adverse  Possession— Evidence. 

In  an  action  of  ejectment,  where  the  de- 
fendant relies  upon  adverse  possession  under 
the  statute,  in  the  nature  of  things,  every  case 
must  stand  largely  upon  its  own  merits,  depend- 
ing entirely  upon  the  testimony. 

3.  Same  —  Possession  —  Sufficiency  —  Cut- 
ting Wood. 

In  an  action  of  ejectment,  where  the  de- 
fendant claims  under  color  of  title  and  the  land 
in  dispute  has  not  been  inclosed,  the  taking  of 
dead  timber  therefrom  at  the  rate  of  about  two 
one-horse  wagon  loads  a  week,  even  though  dur- 
ing the  entire  statutory  period  of  seven  years, 
for  use  as  fuel  at  another  place  or  for  sale,  no 
trees  being  felled  for  that  purpose,  and  the  oc- 
casional cutting  of  fence  posts  from  the  land, 
together  do  not  constitute  such  adverse  posses- 
sion as  to  bar  an  action  by  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  112-114.] 

4.  Same— Elements— Evidence — Sufficiency. 

The  possession  necessary  to  confer  title 
under  an  adverse  holding  must  be  actual,  con- 
tinuous, and  adverse  to  the  legal  title  for  the 
full  statutory  period,  and  such  possession  must 
be  established  by  clear  and  positive  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  65-76.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Escambia  County; 
J.  Emmet  Wolfe,  Judge. 
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Action  by  J.  Whiting  Hyer  against  Mary 
A.  Griffln  and  another.  Verdict  and  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Blount  ft  Blonnt  ft  Carter,  for  plaintiff  in 
error.  Sullivan  ft  Sullivan,  for  defendants 
In  error. 

SHACKLEFORD,  C.  J.  The  plaintiff  in 
error  brought  an  action  of  ejectment  against 
the  defendants  In  error  in  the  circuit  court 
for  Escambia  county,  which  resulted  in  a 
verdict  and  Judgment  for  the  defendants, 
which  the  plaintiff  seeks  to  have  reviewed 
here  upon  writ  of  error. 

No  error  is  assigned  in  connection  with  the 
pleadings;  the  declaration  being  in  the  usual 
form,  to  which  the  defendants  Interposed  a 
plea  of  not  guilty.  The  sole  assignment 
presented  to  us  for  consideration  is  the  de- 
nial of  the  motion  for  a  new  trial.  The  de- 
fendants contend  that  this  assignment  is  too 
general  to  merit  consideration,  and,  in  sup- 
port thereof,  rely  upon  Stearns  ft  Culver 
Lumber  Co.  v.  Adams,  55  Fla.  — ,  45  South. 
847.  The  cited  case  does  not  bear  out  this 
contention.  What  we  held  there  was  that 
"an  assignment  of  error  that  'the  court  err- 
ed In  rendering  Judgment  for  the  plaintiff  In 
said  cause'  is  too  general  to  be  considered  by 
this  court"  In  fact,  the  contention  of  the 
defendants  has  been  decided  adversely  to 
them  by  this  court  In  a  line  of  decisions. 
We  have  frequently  considered  an  assign- 
ment of  error  to  the  effect  that  the  court 
erred  in  denying  the  motion  for  a  new  trial; 
but  we  have  refused  to  consider  any  grounds 
thereof  except  such  as  are  urged  before  us, 
which  grounds  must  be  specifically  stated 
in  the  motion,  treating  the  other  grounds 
as  abandoned.  See  Ross  Johnson  v.  State 
(decided  here  at  the  present  term)  46  South. 
174,  and  authorities  there  cited;  Goode  v. 
State,  50  Fla.  45,  text  54,  39  South.  461, 
text  464;  Williams  v.  State,  53  Fla.  89,  43 
South.  428;  Atlantic  Coast  Line  R.  Co.  v. 
Beazley,  54  Fla.  — .  45  South.  761,  text 

796;  Cross  v.  Aby,  55  Fla.   ,  45  South. 

820,  text  825;  McCall  v.  State  (decided  here 
at  the  present  term)  46  South.  321. 

Such  motion  in  the  instant  case  contains 
five  grounds,  all  of  which,  however,  ques- 
tion the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  and  we  now  take  up  that  point 
for  consideration. 

We  find  that  the  plaintiff  introduced  In 
evidence  a  complete  chain  of  title  from  the 
government  down  to  himself,  while  the  de- 
fendants Introduced  a  tax  deed  and  subse- 
quent conveyances  based  thereon,  showing 
a  prima  facie  title  in  one  of  them,  Mary  A. 
Griffln.  By  the  Introduction,  however,  by 
the  plaintiff,  of  a  certified  copy  of  the  as- 
sessment roll  for  the  year  for  which  the  land 
in  dispute  was  sold  for  taxes,  such  assess- 
ment was  shown  to  be  invalid,  and  In  the 
general  charge  to  the  Jury  the  court  so  In- 
structed, stating  that  the  tax  deed  conveyed 


no  title.  This  left  the  defense  resting  up- 
on adverse  possession,  baaed  upon  the  deed 
to  Mary  A.  Griffin  as  color  of  title.  The  land 
In  dispute  consisted  of  a  40-acre  and  a  10- 
acre  tract  The  date  of  the  deed  to  the  de- 
fendant is  the  27th  day  of  October,  1899. 

Ethan  A.  Griffln  testified  on  behalf  of  the 
defendants  as  follows:  "I  am  a  defendant 
the  husband  of  Mary  A.  Griffin.  At  the  time 
I  received  the  deed  made-  to  my  wife  by 
Carlton  and  Llnd,  dated  October  27,  1899, 
we  were  living  In  Pensacola.  Soon  after 
receiving  the  deed  I  began  to  cut  firewood 
from  the  land  in  dispute,  and  continued  to 
cut  it  pretty  regularly.  I  paid  taxes  on  the 
land  from  the  time  I  bought  it  up  to  the  pres- 
ent time."  Witness  here  produced,  and  the 
defendants  read  in  evidence,  tax  receipts 
from  the  tax  collector  of  Escambia  county 
showing  payment  of  state  and  county  taxes 
upon  the  land  in  dispute  and  other  lands  as 
follows:  By  Mary  A.  Griffln  for  1899;  by 
E.  A.  Griffln  for  1900,  1901,  1902,  1903,  and 
1904.  The  witness  continued:  "I  used  part 
of  the  firewood  at  my  borne  In  Pensacola 
while  I  lived  there,  and  part  at  my  home 
about  half  a  mile  from  this  land,  after  I 
moved  from  Pensacola.  The  rest  I  sold  in 
Pensacola.  I  would  get  about  two  loads 
a  week.  I  began  to  get  wood  the  next  month 
after  I  bought  the  land,  and  continued  this 
up  until  now.  I  let  Flem  Brooks  burn  some 
charcoal  on  the  land  after  the  storm  of  1906. 
I  had  Flem  Brooks'  boys  cut  wood  for  me 
on  this  land.  I  got  some  posts  to  put  up  a 
wire  fence  around  that  part  of  the  land 
which  had  formerly  been  under  fence  of 
Travis  Waters;  also  some  posts  to  repair 
the  fence  on  some  other  lands  that  I  was 
living  on  when  I  moved  out  In  that  neighbor- 
hood. I  do  not  know  how  many  posts  I 
cut  off  the  land  last  mentioned;  not  very 
many,  but  a  few  at  different  times.  When 
I  first  bought  the  land,  part  of  Mr.  Travis 
Waters'  fence  ran  over  on  it  inclosing  about 
two  acres.  I  had  an  arrangement  with  him 
that  he  could  use  this  two  acres.  He  culti- 
vated it  under  this  arrangement  When  I 
first  got  my  deed  I  asked  Dime  Lock,  who 
lived  on  the  quarter  section  west  of  this 
land,  to  look  out  for  it  and  keep  trespassers 
off  for  me.  I  moved  from  Pensacola  to  with- 
in about  half  a  mile  of  this  land,  I  think, 
about  the  year  after  I  got  my  deed.  Before 
I  moved  there,  the  wood  I  got  was  burned 
at  my  home  in  Pensacola,  or  sold  by  the  load 
in  that  city.  The  same  thing  occurred  after 
I  moved.  The  wood  which  I  got  was  either 
used  at  my  home  or  sold  in  Pensacola.  The 
wire  fence  around  the  little  piece  of  land 
that  used  to  be  inclosed  by  Mr.  Waters' 
fence  was  a  two- wire  fence,  built  about  a 
year  ago,  In  the  late  fall  or  whiter  of  1906. 
I  never  cut  down  a  tree  on  any  of  the  land. 
I  simply  used  the  dead  wood  for  fnel  and 
posts.  The  storm  of  1906  was  about  Sep- 
tember 26,  1906.  I  did  not  rent  the  Inclosed 
land  to  Travis  Waters.    I  simply  let  him 
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cultivate  it,  as  his  fence  was  upon  it  We 
had  no  particular  understanding  or  agree- 
ment about  It  at  all.  I  simply  did  not  for- 
bid bis  using  it  I  got  an  average  of  about 
two  loads  of  wood  a  week  from  this  land 
ever  since  I  bought  it  every  year.  By  load 
I  mean  a  one-horse  wagon  load.  I  got  wood 
most  all  over  the  lower  40;  but  the  10-acre 
piece  I  cannot  say  I  cut  so  regularly  from 
that  I  may  have  gotten  as  many  as  a  doz- 
en loads,  all  told,  from  the  10-acre  piece. 
I  cannot  say  I  ever  got  more  than  that  off 
the  10-acre  piece.  I  got  wood  wherever  con- 
venient on  the  60  acres.  I  never  made  any 
improvements  on  any  of  the  land;  never 
cut  or  sold  logs  from  it;  never  inclosed, 
rented,  improved,  or  cultivated  any  part  of 
It  except  I  bnilt  the  small  wire  fence  al- 
ready mentioned.  I  never  got  any  wood  or 
posts,  except  from  timber  that  was  down; 
never  cut  a  standing  tree.  I  generally  got 
the  wood  near  the  road,  where  it  was  con- 
venient Dime  Lock  never  made  any  reports 
to  me  after  I  asked  him  to  look  out  for 
the  lands.  I  cannot  say  how  many  posts  I 
cut  off  the  land  to  use  on  the  place  I  was 
living  at  I  know  I  cut  some  occasionally 
to  repair  fences  where  I  lived.  We  owned 
200  acres  in  that  neighborhood,  all  conveyed 
by  the  deed  of  Carlton  &  Llnd." 

Dime  Lock  testified  on  behalf  of  the  de- 
fendants as  follows:  "Mr.  Griffin  asked  me 
to  look  out  for  the  land  in  dispute — for  me 
to  keep  trespassers  off  it  I  do  not  know 
how  long  ago  this  was,  but  it  has  been  a 
good  while.  I  never  did  anything  about  It 
as  there  was  nothing  to  do.  I  saw  nobody 
trespassing  upon  the  land,  nor  did  I  make  any 
reports  to  Mr.  Griffin."  And  the  defendants, 
further  to  maintain  the  issues  on  their  behalf, 
produced  as  a  witness  Flem  Brooks,  who, 
being  sworn,  testified  as  follows:  "I  burnt 
charcoal  on  the  land  in  dispute.  I  got  per- 
mission from  Mr.  Griffin  to  do  so.  My  boy 
also  cut  wood  on  the  land  for  Mr.  Griffin. 
Charcoal  was  burnt  after  the  storm  of  1908 
from  timber  that  was  blown  down  by  the 
*torm.  I  do  not  know  what  part  of  the  land 
the  charcoal  was  burned  on,  nor  where  the 
wood  was  cut.  Do  not  remember  when  the 
•wood  was  cut   It  was  a  good  while  ago." 

In  rebuttal,  Travis  Waters,  A.  J.  Mackey, 
the  plaintiff,  and  Plowden  Richardson  tes- 
tified as  follows  on  behalf  of  the  plaintiff: 
Travis  Waters:  "I  live  right  at  the  land 
In  controversy.  From  my  house  I  can  see 
almost  over  all  the  land  in  dispute.  I  have 
lived  there  since  prior  to  1899.  My  fence 
once  inclosed  a  small  part,  about  2  acres, 
of  this  land;  but  long  before  Mr.  Griffin 
moved  out  there  the  fence  nad  rotted  down. 
The  land  was  not  cultivated.  I  never  culti- 
vated this  piece  after  Griffin  claims  to  have 
bought  the  land,  nor  did  I  ever  pay  or  agree 
to  pay  him  any  rent  for  it  He  said  nothing 
to  me  about  using  the  land,  and  I  bad  no  ar- 
rangement with  him  about  It  whatever.  I 
never  saw  Mr.  Griffin  cutting  wood  off  the 


land  in  dispute,  though  I  lived  right  at  it 
For  several  years  past  the  public  road  has 
run  through  tills  land.  The  road,  before  the 
new  public  road  was  built  ran  right  by  my 
house.  This  road  came  to  Pensacola.  I 
have  seen  Mr.  Griffin  go  by  my  house  a  few 
times  with  a  small  load  of  wood,  but  not 
very  often,  and  I  never  saw  him  cut  any 
wood  off  the  land;  never  saw  him  on  the 
land  cutting  wood." 

A.  J.  Mackey:  "I  know  the  land  in  dis- 
pute. The  little  piece  that  was  inclosed  by 
TraviB  Waters'  fence  has  not  been  cultivated 
for  years.  The  fence  was  rotted  down  and 
the  piece  not  cultivated  long  before  Mr.  Grif- 
fin moved  out  there  from  Pensacola.  The 
new  fence  built  around  that  piece  by  Griffin 
was  built  after  June,  1906.  I  know  that 
to  be  a  fact  There  was  no  fence  there  in 
June,  1906,  for  I  went  over  the  land  about 
that  time.  I  saw  no  signs  of  wood  cutting 
on  the  land  when  I  went  over  it  I  am  a 
partner  in  business  with  J.  Whiting  Hyer, 
plaintiff.  I  made  a  warranty  deed  for  this 
land  to  Cbas.  Krueger.  I  presume  it  was  a 
warranty  deed,  as  the  certified  copy  offered 
In  evidence  purports  to  be  such." 

J.  Whiting  Hyer:  "Just  before  buying  this 
land  I  went  over  It  It  must  have  been  in 
June,  1906.  I  saw  no  sign  of  wood  cutting 
whatever  thereon.  I  went  pretty  well  over 
the  entire  land.  I  went  to  all  four  corners 
of  the  80-acre  tract,  of  which  that  In  con- 
troversy is  a  part  I  saw  no  signs  of  wood 
cutting  or  of  posts  having  been  gotten  off  the 
land.  No  chips  were  to  be  seen  anywhere  on 
the  land  where  I  went  along.  There  was  no 
fence  around  the  old  clearing,  which  Travis 
Waters'  fence  Is  supposed  to  have  once  in- 
closed. There  were  signs  of  an  old  clearing 
there,  but  from  appearances  It  has  not  been 
cultivated  for  years.  The  remains  of  an  old 
fence  that  had  rotted  down  could  be  seen, 
but  there  was  no  fence  there  then." 

Plowden  Richardson:  "I,  as  agent  for  J. 
R.  Saunders,  who  held  a  turpentine  lease 
from  J.  Whiting  Hyer,  the  plaintiff,  boxed 
all  the  pine  trees  on  the  land  in  controversy. 
I  had  boxes  cut  in  all  the  trees  that  were 
suitable  for  turpentine  purposes.  This  was 
either  the  latter  part  of  December,  1906,  or 
the  first  part  of  January,  1907.  A  new  wire 
fence  was  there  around  something  like  two 
acres  of  the  land.  At  that  time  I  boxed  all 
the  trees,  and  up  to  the  time  this  suit  was 
brought  did  all  that  was  necessary  to  pro- 
tect and  care  for  the  boxes.  It  took  me 
about  two  weeks  to  do  the  work  of  boxing. 
No  one  warned  me  not  to  cut  boxes  or 
not  to  trespass  on  the  land.  There  are  a 
good  many  pine  trees  on  the  land,  and  I  box- 
ed them  all.  I  saw  no  signs  warning  tres- 
passers to  keep  off.  I  boxed  the  trees  inside 
the  wire  fence,  too.  Nobody  objected.  The 
boxing  was  done  either  in  December,  1906, 
or  in  January,  1907." 

In  surrebuttal,  Flem  Brooks  and  E.  A. 


Digitized  by  Google 


638 


48  SOUTHERN  REPORTER. 


(Ala. 


Griffin  testified  on  behalf  of  the  defendants 
as  follows: 

Flem  Brooks:  "I  know  when  the  trees 
were  boxed  on  this  land.  It  was  all  done  In 
about  two  days'  time.  There  were  signs  up 
warning  trespassers  to  keep  off.  Don't  know 
who  put  them  up.  They  were  not  signed  by 
anybody.  Several  signs  were  up  on  trees  on 
the  land." 

E.  A.  Griffin :  "Somebody  slipped  out  there 
while  I  was  in  town  and  boxed  the  trees  on 
this  land.  Notices  were  up  warning  tres- 
passers to  keep  off.  I  bad  them  put  up.  The 
boxing  was  all  done  before  I  knew  it.  It 
was  all  done  in  a  very  short  time.  Don't 
remember  how  long  it  took;  only  a  very 
short  time." 

This  is  all  the  testimony  which  was  in- 
troduced relating  to  the  adverse  possession 
of  the  land  by  the  defendants.  We  have 
copied  it  In  full,  In  view  of  the  conclusion 
which  we  have  reached,  and  for  the  further 
reason  that  as  to  adverse  possession  every 
case  must  stand  largely  upon  Its  own  merits, 
depending  entirely  upon  the  testimony. 

Section  1721  of  the  General  Statutes  of 
1906  defines  the  possession  and  occupation 
required  to  constitute  adverse  possession  of 
land  under  color  of  title  for  the  statutory 
period  of  seven  years.  Paragraphs  3  and 
4  of  division  2  of  such  section  are  as  follows; 

"(3)  Where  (although  not  inclosed)  It  has 
been  used  for  the  supply  of  fuel,  or  of 
fencing  timber  for  the  purpose  of  husbandry, 
or  for  the  ordinary  use  of  the  occupant ;  or 

"(4)  Where  a  known  lot  or  single  farm  has 
been  partly  improved,  the  portion  of  such 
farm  or  lot  which  may  have  been  left  not 
cleared  or  not  Inclosed  according  to  the  usual 
course  and  custom  of  the  adjoining  country, 
shall  be  deemed  to  have  been  occupied  for 
the  same  length  of  time  as  the  part  Improved 
or  cultivated." 

Upon  the  testimony  given  in  the  case,  it  is 
only  under  these  paragraphs  that  the  de- 
fendants could  possibly  have  recovered.  Did 
the  testimony  show  such  adverse  possession 
as  is  contemplated  therein?  We  are  of  the 
opinion  that  this  question  must  be  answered 
in  the  negative.  The  following  authorities 
will  be  found  to  be  in  point:  Du  Pont  v. 
Davis,  35  Wis.  631;  Pepper  v.  O'Dowd,  39 
Wis.  538 ;  Mission  of  the  Immaculate  Virgin 
v.  Oronin,  143  N.  Y.  524,  38  N.  E.  964.  A  com- 
parison will  show  that  the  statutes  in  Wis- 
consin and  New  York  are  quite  similar  to 
the  Florida  statute  relating  to  adverse  pos- 
session. Also  see  Kendrick  v.  Latham,  25 
Fla.  819,  6  South.  871;  Townsend  v.  Ed- 
wards, 25  Fla.  582,  6  South.  212;  Baars  v. 
Brace,  38  Fla.  265,  20  South.  991,  and  au- 
thorities there  cited;  Gilbert  v.  Southern 
Land  &  Timber  Co.,  53  Fla.  319,  43  South. 
754. 

The  evidence  is  not  sufficient  to  support  the 
verdict,  and  the  court  erred  in  denying  the 
motion  for  a  new  trial.  It  follows  that  the 
judgment  must  be  reversed. 


COOKRELL  and  WHITFIELD,  JJ-,  con- 
cur. 

TAYLOR  and  PARKHILL,  JJ.,  concur  In 
the  opinion. 

HOCKER,  J.  (concurring).  I  concur  in  the 
conclusions  of  Chief  Justice  SHACKLEFORD. 
A  large  number  of  cases  have  been  examined 
by  me  (inclusive  of  those  of  our  own  court) 
rendered  in  states  having  statutes  similar  to 
our  own,  viz.,  New  York,  Wisconsin,  and  Cal- 
if orn  a,  and  no  one  has  been  found  which  holds 
that  facts  such  as  those  testified  to  by  Mr. 
Griffin  are  sufficient  to  give  a  title  by  adverse 
possession.  They  do  not  appear  to  be  suffi- 
ciently notorious  to  put  the  true  owner  on 
notice  that  his  land  Is  being  adversely  held 
by  some  one  else.  Mr.  Griffin  says  that 
he  used  the  land  for  getting  fuel  for  him- 
self, which  was  used  or  sold  in  Pensacola, 
some  miles  from  the  land,  or  on  a  farm  upon 
which  he  lived  situated  a  half  mile  from  the 
land  in  dispute.  He  did  not  cut  a  tree  from 
the  land,  but  used  only  dead  wood.  For 
aught  that  appears  to  the  contrary,  he  might 
have  taken  off  the  dead  wood  at  night  The 
burden  was  on  himself  and  wife  to  show  by 
clear  and  satisfactory  evidence  a  possession 
of  the  property  adverse  to  the  true  owner. 
To  use  the  language  of  this  court  in  Gould 
v.  Carr,  33  Fla.  523,  15  South.  259,  24  L.  R. 
A.  130:  "The  adverse  claimant  must  keep  his 
flag  fiying,  and  present  a  hostile  front  to  ad- 
verse possession.  *  *  •  It  is  something 
done  by  him,  not  merely  that  which  is  left 
undone  by  the  owner,  that  is  to  be  consider- 
ed. *  *  *  Unless  the  adverse  claimant  is 
so  in  possession  of  the  land  that  he  may  «t 
any  time  be  sued  as  a  trespasser,  the  stat- 
ute will  not  run  In  his  favor."  In  Gilbert 
v.  Southern  Land  &  Timber  Co.,  53  Fla.  319. 
43  South.  754,  we  said:  "Every  presumption 
is  in  favor  of  a  possession  in  subordination 
to  the  title  of  the  true  owner,  and  an  adverse 
possession  as  against  such  owner  most  be 
established  by  clear  and  positive  proof."  The 
Griffins  cut  no  trees  from  the  land,  and,  so 
far  as  the  evidence  shows,  left  no  sign  upon  it 
from  which  the  owner  might  infer  that  it 
was  being  held  adversely  to  him  by  some  one 
else. 


RYAN  v.  MAYOR,  ETC.,  OF  CITY  OF 
TUSCALOOSA. 

(Supreme  Court  of  Alabama.    May  12,  1908.) 

1.  Municipal  Cobpobations— Meetings  or 
Council  —  Special  Meetings  —  Notice  — 
"Called  Meeting." 

A  meeting  of  the  city  council,  not  had  on 
a  regular  meeting  date,  at  which  the  mayor  and 
all  aldermen  were  present,  was  a  valid  "called 
meeting,"  within  the  city  charter  and  an  ordi- 
nance providing  that  called  meetings  may  bis 
had  at  any  time  at  the  pleasure  of  the  mayor,  by 
written  notice  designating  the  time  and  place. 
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or  on  application  of  two  aldermen,  notwithstand- 
ing such  a  notice  may  not  have  been  given. 

[Ed.  Note.. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  f  196.] 

2.  Sake— Resolutions— Enactment. 

The  inhibition  of  the  code  of  ordinances  of 
a  city  that  no  "law  or  ordinance"  presented  for 
adoption,  amendment,  or  repeal  at  any  meeting 
shall  be  acted  on  until  the  next  regular  meeting 
has  no  application  to  a  "resolution  ordering  an 
election,  as  authorized  by  Acts  1903,  p.  59,  to"  de- 
termine whether  bonds  should  be  issued  to  con- 
struct or  purchase  a  waterworks  system. 

3.  Same— Bond-Issue  Election— Method  of 
Obobbi  no— Resolution. 

The  action  of  the  council  in  ordering  an  elec- 
tion, as  authorized  by  Acts  1903,  p.  69,  to  de- 
termine whether  bonds  should  be  issued  to  con- 
struct or  purchase  a  waterworks  system,  is  not 
required  to  be  by  ordinance,  but  may  be  by 
resolution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1920.] 

4.  Same. 

Const  1901,  art.  12,  $  222,  providing  that 
municipal  bonds  shall  not  be  issued  under  au- 
thority of  a  general  law  unless  such  issue  be 
first  authorized  by  a  majority  vote,  and  that  the 
ballot  shall  specify  the  character  of  the  bond, 
and  Acts  1903,  p.  60,  §  1,  authorizing  an  elec- 
tion to  determine  whether  bonds  shall  be  issued 
to  construct  or  purchase  a  waterworks  system, 
require  the  "issue"  of  the  "bonds"  to  be  sub- 
mitted to  vote ;  but  what  course  will  be  pursued 
in  the  application  of  the  proceeds  of  the  bonds 
to  the  ownership  of  a  waterworks  system  is  a 
matter  designed  by  the  Constitution  and  the 
act  to  be  in  the  control  and  discretion  of  the 
council,  and  the  submission  of  the  question 
whether  bonds  should  be  issued  to  purchase  or 
construct,  or  both,  a  waterworks  system,  was 
valid. 

5.  Same — Elections — Validity. 

An  election  to  determine  whether  bonds 
should  be  issued  to  purchase  or  construct  a  wa- 
terworks system,  as  authorized  by  Acts  1903,  p. 
59,  will  not  be  declared  void  because  the  elec- 
tion was  held  by  managers  appointed  by  the 
mayor,  whereas  the  act  requires  that  the  man- 
agers shall  be  appointed  by  the  council,  where 
the  managers  holding  the  same  were  de  facto, 
and  no  actual  fraud  or  misdemeanor  is  imputed 
in  the  conduct  or  result  of  the  election. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1922.] 

6.  Save. 

Const.  1901,  art  12.  g  225,  providing  that 
no  municipality  of  less  than  6,000  shall  become 
indebted  to  an  amount  exceeding  5  per  cent,  of 
the  assessed  value  of  the  property  therein,  ex- 
cept for  the  construction  or  purchase  of  a  wa- 
terworks system  and  certain  other  purposes,  for 
which  an  additional  indebtedness  not  exceeding 
3  per  cent,  may  be  created,  but  that  municipal- 
ities of  6,000  or  more  may  incur  an  indebtedness 
not  exceeding  7  per  cent,  of  the  assessed  valua- 
tion of  the  property,  and  that  there  shall  not 
be  included  in  the  limitation  of  the  indebtedness 
of  such  last-described  municipalities  bonds  is- 
sued for  a  waterworks  system  and  certain  other 
purposes,  does  not  require,  as  a  condition  prece- 
dent to  the  creation  of  an  indebtedness  in  ex- 
cess of  the  amounts  limited,  that  the  preceding 
decennial  federal  census  shall  show  a  population 
of  6.000,  but  it  is  sufficient  that  the  city  have 
at  the  time  of  the  creation  of  the  indebtedness 
a  population  of  6,000- 
Tyson,  C.  J.,  dissenting  in  part. 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 

Bill  by  W.  A.  Ryan  against  the  mayor  and 
aldermen  of  the  city  of  Tuscaloosa.  Decree 


for  defendants,  and  plaintiff  appeals.  .Af- 
firmed. 

Foster  &  Oliver,  for  appellant  Robison 
Brown,  for  appellees. 

McCLELLAN,  J.  The  bill  In  this  cause  is 
filed  by  a  taxpayer  of  the  city  of  Tuscaloosa 
In  an  effort  to  prevent  the  issue  of  bonds  of 
the  city  for  the  purpose  of  constructing  or 
buying,  or  both,  a  waterworks  system.  Five 
objections  to  the  validity  of  the  issue  are 
taken  by  the  appellant  (complainant)  and 
these  are  stated  in  the  able  opinion  of  the 
court  below  to  be:  First,  the  election  order 
by  the  defendant  which  submitted  the  ques- 
tion to  a  vote,  was  not  ordered  at  a  legal 
meeting  of  the  mayor  and  aldermen  of  the 
city  of  Tuscaloosa,  and  the  ordinance  by 
which  said  election  was  ordered  was  void; 
second,  said  ordinance  ordering  the  election 
is  void,  because  it  was  not  passed  In  accord- 
ance with  section  235  of  the  Code  of  Ordi- 
nances of  the  city  of  Tuscaloosa  governing 
the  passage  of  ordinances;  third,  the  ballot 
which  was  prepared  and  used  for  the  election 
did  not  specify  the  nature  of  the  bonds,  as  re- 
quired by  section  222  of  the  Constitution; 
fourth,  the  election  upon  the  proposed  bond 
issue  was  void,  because  it  was  not  held  by  • 
the  managers  or  inspectors  who  were  appoint- 
ed to  hold  it;  fifth,  the  proposed  bond  issue 
is  void,  because  the  city  of  Tuscaloosa,  as 
shown  by  the  last  federal  census,  did  not 
have  a  population  of  6,000  or  more,  and  this 
Issue  would  create  an  indebtedness  in  excess, 
in  amount,  of  that  allowed  by  section  225  of 
the  Constitution  of  1901.  The  objections  will 
be  considered  in  the  order  of  their  statement 

The  statutory  and  constitutional  provisions 
pertinent  may  be  found  in  sections  222  and 
225,  art  121,  of  the  Constitution  of  1901,  and 
Acts  1903,  p.  59  et  seq.  Section  1  of  the  act 
cited,  in  the  respect  here  Important,  is  as 
follows:  "The  mayor  and  common  council, 
mayor  and  aldermen,  or  other  governing  body 
of  any  city  or  town  In  the  state  of  Alabama 
is  hereby  authorized  to  order  elections  to  be 
held  in  such  city  or  town  for  the  purpose  of 
the  qualified  electors  of  such  municipality 
voting  upon  and  deciding  the  question  as  to 
whether  or  not  the  bonds  of  such  municipal- 
ity shall  be  issued  for  the  purpose  of  pur- 
chasing or  constructing  public  buildings,  sew- 
ers, streets,  alleys,  bridges  and  public  school 
houses  and  buildings,  to  purchase  water 
works  and  light  plants,  or  to  construct  the 
same  or  for  such  other  purposes  as  are  au- 
thorized by  law  whenever  such  governing 
body  deems  it  necessary."  The  meeting  of 
the  council,  at  which  a  resolution  ordering 
the  election  upon  the  question  of  issue  of 
these  bonds  was  adopted,  was  held  on  Novem- 
ber 2,  1906.  According  to  the  then  in  force 
code  of  laws  of  the  city  that  day  was  not  the 
date  on  which  a  regular  meeting  of  the  coun- 
cil should  be  held;  but  by  the  ordinance  fix- 
ing the  time,  each  month,  when  the  resnlnr 
meeting  should  be  had,  it  is  also  provided 
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that  "called  meetings  may  be  held  at  any 
time  at  the  pleasure  of  the  mayor,  by  written 
notice  designating  the  time  and  place  of  the 
meeting,  or  on  the  written  application  of  two 
aldermen,  the  mayor  shall  likewise  order  a 
called  meeting."  So  far  as  we  can  discover 
this  ordinance  as  to  "called  meeting"  is  an 
iteration  of  the  charter  provision  in  that  re- 
gard. It  is  to  be  noted  that  no  written  notice 
of  the  purpose  of  a  "called  meeting"  Is  re- 
quired either  by  the  charter  or  by  the  ordi- 
nance. In  the  agreed  statement  of  facts  it  is 
recited:  "The  resolution  attached  as  Exhibit 
A  (that  exhibit  Is  the  resolution  ordering  the 
election)  to  the  bill  was  introduced  and  unan- 
imously adopted  by  the  mayor  and  aldermen 
of  the  city  of  Tuscaloosa  at  Its  meeting  held 
on  the  2d  day  of  November,  1906,  and  every 
member  of  said  mayor  and  aldermen  being 
present  and  voting  for  said  resolution. 
*  *  •"  We  can  see  no  escape  from  the 
conclusion  that  the  meeting  held  on  Novem- 
ber 2,  1906,  was  a  "called  meeting"  within 
the  contemplation  of  the  charter  and  ordi- 
nance of  the  city.  Had  the  notice  provided 
in  the  charter  and  In  the  Code  as  quoted  been 
given,  It  could  have  accomplished  no  more 
than  appears  to  have  taken  place  upon  the 
convention  of  "every  member  of  said  mayor 
and  council."  It  results  that  the  meeting  at 
which  the  election  was  ordered  could  validly 
enter  upon  the  duties  undertaken  in  the  call- 
ing of  the  election  In  the  premises. 

The  second  objection  rests  upon  the  failure 
of  the  council  to  observe  the  provisions  of 
section  235  of  the  City  Code.  That  section 
Is:  "No  law  or  ordinance  presented  by  any 
member  of  the  board  for  adoption,  amend- 
ment or  repeal,  at  any  meeting,  shall  be  acted 
on  until  the  next  regular  meeting:  Provided, 
however,  that  the  board  may  at  any  time  sus- 
pend the  rule  by  a  unanimous  consent  of 
those  present"  It  Is  too  evident,  in  the  light 
of  the  generally  understood  difference  be- 
tween ordinances  and  resolutions,  that  the  in- 
hibition of  the  recited  section  has  no  applica- 
tion here,  because  the  action  taken  by  the 
council  was  by  resolution,  and  not  by  "law  or 
ordinance."  Rut  under  the  head  of  this  ob- 
jection It  is  insisted  that  the  action  of  the 
council  in  directing  the  election  on  the  Issue 
in  hand  should  have  been  by  ordinance  and 
not  by  resolution.  Neither  the  Constitution 
nor  the  act  of  the  Legislature  (cited  above) 
makes  any  provision  for  the  method  by  which 
the  governing  body  shall  order  the  election 
on  an  Issue  of  bonds.  Certainly  we  cannot 
Interpolate  such  a  condition.  It  Is  doubtless 
well  said,  by  many  courts  and  text  writers, 
that  where  permanent  action  Is  attempted  to 
be  taken  by  a  municipal  body  an  ordinance  Is 
the  proper  method.  Laws  promulgated  by 
such  an  institution  were  better  to  be  express- 
ed In  an  ordaining  form.  But  this  Is  far  from 
affirming  that  only  by  that  means  (ordinance) 
can  a  municipal  board  express,  as  leading  to 
an  election  on  the  issue,  Its  judgment  that 
such  an  Issue  should  be  voted  on  by  the  elec- 


torate of  the  town  or  city.  The  board's  call- 
ing of  the  election  Is  a  merely  preliminary 
step  to  invite  the  ballots  of  electors.  The 
bonds,  if  Issued,  rest,  not  upon  the  call  for 
the  vote,  but  upon  the  declared  (by  ballot) 
will  of  a  majority  of  the  voters  of  the  town 
or  city.  We  therefore  think  there  Is  no 
merit  In  the  second  objection. 

The  question  submitted  by  the  action  of  the 
council  to  the  voters  of  the  city  of  Tuscaloosa 
was  whether  $125,000  of  the  described  bonds 
thereof  should  be  issued  "for  the  purpose  of 
purchasing  or  constructing  (one  or  both)  an 
adequate  system  of  waterworks.  •  •  • " 
The  ballot  used  in  the  election  bore,  on 
separate  lines,  with  space  for  making  the 
requisite  X  mark,  the  expressions:  "For  Wa- 
terworks Bond  Issue,"  and  "Against  Water- 
works Bond  Issue."  The  third  objection  is 
grounded  in  the  idea  that  the  question  sub- 
mitted to  the  electorate  was  whether  the 
bonds  should  Issue  for  the  purpose  of  con- 
structing or  buying,  one  or  both,  a  water  sys- 
tem for  the  city,  and  thus  submitted  a  double 
proposition,  the  determination  between  which 
was  left  to  the  discretion  of  the  council, 
whereas  it  should  have  been  left  to  the  vo- 
ters. Manifestly  this  insistence  Is  untenable. 
The  Constitution  and  related  enactment  cited 
before  require  the  Issue  of  the  bonds  to  bear 
the  approval  of  the  majority  concerned. 
What  course  will  be  pursued  In  the  applica- 
tion of  the  proceeds  of  the  bonds  to  the  own- 
ership of  a  water  system  by  the  city  is  a  mat- 
ter designed  by  the  Constitution  and  the  act 
in  question  to  be  In  the  control  and  discretion 
of  the  governing  body.  The  provisions  perti- 
nent merely  require  that  the  governing  body 
shall  determine  the  necessity,  in  its  judg- 
ment, for  the  construction  or  purchase  of  a 
water  system,  and,  this  being  done,  the  elec- 
torate must  be  consulted  In  order  that  the 
obligations  of  the  city  may  be  Issued.  Wheth- 
er an  elector  will,  by  his  ballot,  approve  the 
Issue  of  the  bonds,  the  proceeds  of  which 
must  go  to  the  providing  of  a  water  system, 
may  be  controlled  by  the  discretion,  between 
two  methods,  reserved  by  the  council ;  and 
if  such  voter  is  unwilling  to  sanction  the  ap- 
plication of  the  proceeds  of  the  proposed 
bonds  to  either  the  construction  or  purchase 
of  a  system  of  waterworks  his  course  is  to 
vote  against  the  Issue.  It  Is  readily  conceiva- 
ble that  «uch  a  discretion  as  we  find  indi- 
cated In  the  course  pursued  by  this  council, 
where  a  system  of  waterworks  already  exists 
In  a  city,  would  be  wisely  and  In  the  public 
Interest  provided,  to  the  end  that  equitable 
arrangements  might  be  made  In  the  purchase 
of  the  existing  system.  Reasons  might  be 
multiplied  to  refute  the  unsoundness  of  the 
objection  treated. 

The  facts  upon  which  the  fourth  objection 
Is  predicated  are  that  the  election  was  n»t 
held  by  the  managers  appointed  by  the  coun- 
cil, but  by  those  named  by  the  mayor,  where- 
as the  act  cited  provides  that  the  managers 
shall  be  appointed  by  the  governing  body. 
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Aside  from  other  grounds  upon  which  the 
overruling  of  this  objection  might  be  rested, 
It  is  clear  that  the  invalidity  of  this  election 
cannot  be  pronounced  where  the  officers  hold- 
ing the  same  were  de  facto,  and  no  actual 
fraud  or  misdemeanor  Is  imputed  In  the  con- 
duct or  result  of  the  election.  15  Cyc.  p.  310 
et  seq.,  and  notes;  McCrary  on  Elections, 
H  247-252.  In  the  latter  citation  a  full  dis- 
cussion of  the  rule  applied  appears,  embrac- 
ing the  opposing  view,  and  setting  forth  the 
wholesome  reasons  which  support,  we  think, 
the  conclusion  announced  by  us. 

The  last  objection  (fifth)  Involves  a  con- 
struction of  one  provision  of  section  225  of 
the  Constitution.  The  facts  agreed  upon  be- 
tween the  parties  litigant  establish  that  the 
city  of  Tuscaloosa  had,  according  to  the 
last  federal  census,  less  than  6,000  popula- 
tion, and  that  at  the  time  the  election  in 
question  was  ordered  the  population  of  that 
city  was  more  than  6,000.  The  point  taken 
is  that  the  provision  (to  be  quoted)  of  the 
Constitution  contemplates  and  requires,  as 
a  condition  precedent  to  the  creation  of  an 
indebtedness  beyond  the  limits  in  amount 
therein  stipulated,  the  preceding  decennial 
federal  census  shall  show  such  a  population 
of  the  city  desiring  to  create  the  Indebted- 
ness as  will  exempt  the  city  from  the  Inhibi- 
tions of  the  section.  The  section  appealed  to 
is  as  follows: 

"Sec.  225.  No  city,  town,  or  other  munici- 
pal corporation  having  a  population  of  less 
than  six  thousand,  except  as  hereafter  pro- 
vided, shall  become  indebted  in  an  amount 
including  present  indebtedness,  exceeding 
five  per  centum  of  the  assessed  value  of  the 
property  therein,  except  for  the  construction 
of  or  purchase  of  waterworks,  gas  or  electric 
lighting  plants,  or  sewerage,  or  for  the  im- 
provement of  streets,  for  which  purpose  an 
additional  indebtedness  not  exceeding  three 
per  centum  may. be  created:  Provided,  this 
limitation  shall  not  affect  any  debt  now  au- 
thorized by  law  to  be  created,  nor  any  tem- 
porary loans  to  be  paid  within  one  year, 
made  in  anticipation  of  the  collection  of 
taxes,  not  exceeding  one-fourth  of  the  an- 
nual revenues  of  such  city  or  town.  All 
towns  and  cities  having  a  population  of  six 
thousand  or  more,  also  Oadsden,  Ensley,  De- 
catur, and  New  Decatur,  are  hereby  authoriz- 
ed to  become  Indebted  In  an  amount  includ- 
ing present  indebtedness,  not  exceeding  seven 
per  centum  of  the  assessed  valuation  of  the 
property  therein,  provided  that  there  shall 
not  be  Included  in  the  limitation  of  the  in- 
debtedness of  such  last  described  cities  and 
towns  the  following  classes  of  Indebtedness, 
to  wit:  temporary  loans,  to  be  paid  within 
one  year,  made  in  anticipation  of  the  col- 
lection of  taxes,  and  not  exceeding  one- 
fourth  of  the  general  revenues,  bonds  or  oth- 
er obligations  already  issued,  or  which  may 
hereafter  be  issued  for  the  purpose  of  ac- 
quiring, providing  or  constructing  school 
houses,  water  works  and  sewers;   and  ob- 
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ligations  Incurred  and  bonds  Issued  for 
streets  or  sidewalk  improvements  (a)  where 
the  cost  of  the  same,  in  whole  or  In  part,  is 
to  be  assessed  against  the  property  abutting 
said  improvements:  Provided,  that  the  pro- 
ceeds of  all  obligations  Issued  as  herein  pro- 
vided, in  excess  of  said  seven  per  centum 
shall  not  be  used  for  any  purpose  other  than 
that  for  which  said  obligations  were  issued. 
Nothing  contained  in  this  article  shall  pre- 
vent the  funding  or  refunding  of  existing  in- 
debtedness. This  section  shall  not  apply  to 
the  cities  of  Sheffield  and  Tuscumbla." 

The  wisdom  of  the  limitations  upon  indebt- 
edness by  municipalities  set  down  in  the  sec- 
tion is  too  apparent  to  be  the  object  of  even 
a  disposition  to  discover  any  construction  in 
qualification  of  its  plain  mandate  In  respect 
of  the  subject  in  hand.  But  It  is  equally  our 
duty  to  refrain  from  Interpolations  that 
would  alter  the  section.  The  section  in  hand 
predicates  the  limitation  of  indebtedness  up- 
on "population."  That  is  the  condition,  the 
fact,  upon  which  the  limitation  operates. 
The  complainant's  Insistence,  in  legal  effect, 
leads  to  the  proposition — to  the  construction 
— that  the  ascertainment  of  the  condition 
(population)  must  be  by  the  last  federal  cen- 
sus. The  most  casual  reading  of  the  section 
of  the  organic  law  demonstrates  that  the  In- 
strument is  wholly  silent  as  to  the  means  for 
the  ascertainment  of  the  population  of  the 
city  or  town;  and  a  census,  official  though 
It  Is,  is  but  a  means  for  the  ascertainment  uf 
the  number  of  persons.  Can  we,  by  construc- 
tion, supply  this  means?  We  think  not  If  so 
it  was  ruled,  the  result  would  be,  not  only 
an  unwarranted  Interpolation  of  a  most  ma- 
terial provision  into  the  section,  but  also  to 
render  the  section  utterly  unavailable,  pos- 
sibly for  near  ten  years  between  decennial 
federal  censuses,  to  towns  and  cities  having, 
at  the  time  such  census  was  taken,  less  than 
6,000  population,  notwithstanding  within  a 
month  thereafter  the  population  was  greater 
than  6,000.  In  short,  under  the  construction 
urged  for  complainant,  It  is  easily  conceivable 
that  for  nine  years  and  more  the  privilege 
of  the  section  would  be  denied  to  towns  and 
cities  having  in  fact  the  requisite  popula- 
tion at  the  time  the  bonds  were  desired  to  be 
issued;  but  to  such  a  result  the  makers  of 
the  Constitution  have,  under  no  interpreta- 
tion, written. 

A  conclusive  reason,  however,  in  support  of 
the  view  expressed,  is  found  in  the  fact  that 
in  other  places  In  the  Instrument  the  decen- 
nial federal  census  is  provided  as  the  means 
for  the  ascertainment  of  the  population  for 
the  purpose  of  apportionment  of  representa- 
tion in  the  legislative  branch  of  the  govern- 
ment. From  this  it  is  evident  that,  in  omit- 
ting mention  of  such  census  in  the  section  un- 
der consideration,  a  clear  Intent  Is  manifest- 
ed to  leave  the  ascertainment,  upon  occasion, 
of  the  population  to  means  properly  ser- 
viceable to  that  end.  Independent,  of  course, 
of  the  peculiar  phrasing  and  structure  ap- 
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peering  In  our  organic  law,  but  treating  an- 
alogous questions,  the  courts  of  Louisiana,  In 
McFarlaln  v.  Jennings,  106  La.  641,  31  South. 
62,  of  Washington,  In  Anderson  v.  Whatcom 
County,  15  Wash.  47,  45  Pac.  665,  38  L.  R.  A. 
137,  of  Nebraska,  In  State  v.  Davis,  66  Neb. 
333,  02  N.  W.  740,  and  of  Kentucky,  In  Lan- 
caster v.  Owensboro,  72  S.  W.  731,  24  Ky. 
Law  Rep.  1078,  announce  conclusions  author- 
itative on  this  appeal.  The  New  Jersey 
court,  In  Re  Passaic,  54  N.  J.  Law,  156,  28 
Atl  517,  seems  to  take  a  contrary  view ;  but 
we  do  not  think  that  holding  sufficiently  in- 
fluential, If  applicable  at  all,  to  overcome  the 
preponderance  of  reason  and  authority  ad- 
verted to  before  as  inducing  our  conclusion 
that  the  fifth  objection  is  unsound. 

To  what  extent  the  legislation  may  be  con- 
stitutionally enacted  toward  the  evidential 
ascertainment  of  population  in  such  cases 
we  do  not  decide.  The  objections  stated  be- 
ing untenable,  the  judgment  is  affirmed. 

Affirmed. 

DOWDBLL,  SIMPSON,  ANDERSON,  and 
DENSON,  JJ.,  concur.  TYSON,  C.  J.,  con- 
curs In  the  conclusions  reached  as  to  all 
the  objections  save  the  fifth,  as  to  which  he 
entertains  the  opinion  that  the  last  decen- 
nial federal  census  Is  the  criterion  (or  the 
finding  vel  non  of  the  condition  (population) 
upon  which  the  limitation  is  based,  in  the  ab- 
sence of  state  legislation  authorizing  the  tak- 
ing of  a  census. 


PARIS  v.  JOHNSTON. 
(Supreme  Court  of  Alabama.    May  14,  1008.) 

1.  Fbauds,  Statute  op— Requisites  of  Whit- 
ing—Sigwatube  by  Agent. 

Under  Civ.  Code  1806,  §  2152,  making  cer- 
tain agreements  void  unless  the  agreement  or 
some  note  or  memorandum  thereof  is  in  writing 
and  .subscribed  by  the  party  to  be  charged  there- 
by, or  some  other  person  by  him  thereunto  au- 
thorized in  writing,  the  question  what  consti- 
tutes a  sufficient  writing  is  governed  by  the 
same  principle  where  the  party  sought  to  be 
charged  has  acted  through  an  agent  as  where 
the  parties  act  directly. 

2.  Same — Evidence — Written  Authobitt. 

Upon  the  same  principle  that  compliance 
with  the  requirement  of  Civ.  Code  1806,  $  2152, 
that  certain  agreements,  or  notes  or  memoranda 
thereof,  be  in  writing  and  subscribed  by  the 
party  to  be  charged  therewith,  may  be  shown  by 
several  writings  properly  connected,  written 
authority  given  to  another  to  act  for  him  sought 
to  be  charged  may  be  shown  in  like  manner. 

3.  Same— Lease  fob  Mobe  Than  One  Yeab— 
Requirement  of  Security  fob  Rent. 

Where  defendant's  agent  was  authorized 
in  writing  to  lease  premises  for  more  than  a 
year  on  condition  that  he  require  security  for 
the  payment  of  rent,  a  lease  not  containing  such 
requirement  was  not  invalid,  within  Oiv.  Code 
1806,  |  2152  (5),  making  such  leases  void  unless 
the  agreement  or  some  memorandum  thereof  is 
in  writing  and  subscribed  by  the  party  to  be 
charged  thereby  or  another  thereunto  authorized 
in  writing:  failure  to  require  security  going 
merely  to  the  question  of  the  binding  effect  of 
the  contract. 


4.  Principal  and  Agent— Lease  of  Prop- 
erty of  Principal— Requirement  or  Se- 
curity fob  Rent. 

Where  defendant  authorised  his  agent  to 
lease  premises  on  condition  that  security  for  the 
payment  of  rent  be  given,  no  character  of  secur- 
ity nor  time  for  giving  it  being  designated,  de- 
fendant is  bound  by  a  lease  made  by  his  agent 
under  which  no  security  was  required,  where  the 
leasee  offered  to  give  security  long  before  the 
commencement  of  the  term,  whenever  the  agent 
should  request  it. 

5.  Landobd  and  Tenant— Failure  of  Les- 
bos to  Give  Possession  to  Lessee— Meas- 
ure of  Damages. 

The  measure  of  damages  for  a  lessor's  re- 
fusal to  give  the  lessee  possession  of  premises  is 
the  difference  between  the  contract  price  and  the 
fair  and  reasonable  amount  for  which  the  prop- 
erty might  have  been  rented  for  the  term  at  any 
time  after  the  making  of  the  contract  and  up  to 
the  commencement  of  the  term;  the  purpose*, 
for  which  the  parties  understood  the  premises 
would  be  used  being  an  element  in  determining 
values. 

[Ed.  Note.— For  cases  in  point,  we  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  f  453.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  Peter  Paris  against  James  F. 
Johnston.  From  a  judgment  for  defendant, 
plaintiff  appeals.   Reversed  and  remanded. 

It  is  averred  in  the  complaint  that  defend- 
ant leased  to  plaintiff  the  following  real  es- 
tate in  the  city  of  Birmingham,  Ala. :  Stores 
No.  301  and  No.  303,  and  the  upstairs  rooms, 
No.  301%,  all  situated  on  North  Nineteenth 
street,  between  Third  and  Fourth  avenues,  of 
Birmingham,  Ala. — for  a  term  of  years  com- 
mencing October  1,  1004,  and  ending  October 
1,  1008.  The  consideration  to  be  paid  for 
said  rent  for  said  property  was  $200  per 
month  in  advance  on  the  1st  of  each  month. 
It  is  averred  that  the  defendant  contracted 
and  agreed  by  the  terms  of  said  lease  to  ac- 
cept $100  In  full  payment  for  the  rent  for 
October,  1004,  and  the  same  amount  for  rent 
for  November,  1004,  in  consideration  of  re- 
pairs to  be  made  on  said  premises  by  said 
plaintiff.  It  is  averred  that  on  the  30th  day 
of  July,  1008,  the  day  on  which  the  lease 
contract  was  signed,  plaintiff  paid  to  defend- 
ant $100  in  cash,  which  the  defendant  then 
and  there  refused  for  rent  of  said  property 
for  the  month  of  October,  1004,  and  also  to 
bind  the  bargain  of  leasing  said  property. 
It  is  then  averred  that  by  said  lease  defend- 
ant contracted  and  covenanted,  and  con- 
tracted with  plaintiff  in  said  lease,  to  keep 
plaintiff  in  possession  of  the  premises  dur- 
ing the  continuance  of  the  term  of  said  lease. 
It  is  then  averred  that  defendant  wholly 
failed  and  refused  to  deliver  possession  of 
said  property  to  him,  as  he  contracted,  al- 
though plaintiff  had  demanded  possession  of 
same  from  defendant,  and  because  of  such 
failure  and  refusal  of  the  defendant  the 
plaintiff  has  lost  the  use  and  enjoyment  of 
said  property  under  said  lease  and  the  profits 
arising  from  said  lease  and  enjoyment 

The  two  pleas  relied  on  as  a  defense  were 
as  follows:   "(5)  Defendant  avers  that  the 
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contract,  the  foundation  of  this  suit"  la  void 
under  the  statute  of  frauds,  because  it  Is  a 
contract  for  a  lease  of  land  for  a  term  longer 
than  one  year,  and  neither  said  contract,  nor 
any  note,  nor  a  memorandum  thereof,  is  In 
writing  and  subscribed  by  this  defendant,  or 
by  any  person  thereunto  lawfully  authorized 
in  writing."  "(7)  And  for  further  plea  de- 
fendant says  that  the  said  lease  was  execut- 
ed and  signed  by  plaintiff  and  one  R.  D. 
Johnston,  Jr.,  only,  said  Johnston  assuming  at 
the  time  to  act  as  agent  for  this  defendant; 
and  defendant  avers  that  the  only  written 
authority  given  the  said  Johnston  to  make 
the  lease  mentioned  in  said  count  was  condi- 
tioned on  the  plaintiff  giving  security  for 
the  rent  of  the  premises  therein  mentioned; 
and  defendant  avers  that  the  said  R.  D. 
Johnston,  Jr.,  executed  said  lease  without 
plaintiff  giving  security  for  the  rent  of  the 
said  premises.  Wherefore  defendant  avers 
that  said  agreement  is  void  under  the  stat- 
ute of  frauds." 

The  lease  contract  is  set  out  in  evidence; 
but  the  substance  of  the  same,  together  with 
the  facts  in  the  case,  are  sufficiently  stated 
in  the  opinion  of  the  court  The  plaintiff  of- 
fered the  following  testimony  in  support  of 
his  contention,  which  the  court  declined  to 
permit  to  go  in:  That  plaintiff,  within  two 
or  three  months  after  the  date  of  the  execu- 
tion of  the  lease,  went  to  the  office  of  R  D. 
Johnston,  Jr.,  In  the  city  of  Birmingham, 
carrying  with  him  Chris  Jebeles,  who,  to- 
gether with  the  plaintiff,  offered  to  become 
bound  for  the  payment  of  the  entire  amount 
of  the  rent  reserved  in  said  lease  and  to  pay 
the  same  in  accordance  with  the  terms  and 
stipulations  contained  in  said  lease.  Said 
Johnston  Informed  the  plaintiff  and  Jebeles 
that  said  Jebeles  would  be  entirely  satis- 
factory as  surety  on  the  obligation  to  secure 
said  lease,  and  that  Johnston  would  prepare 
the  document  binding  the  plaintiff  and  said 
Jebeles  to  the  payment  of  said  rent,  and 
would  notify  them  when  he  had  the  same 
ready  for  execution;  plaintiff  and  said  Jeb- 
eles saying  to  said  Johnston  that  they  would 
return  and  execute  the  surety  whenever  noti- 
fied, and  that  said  Johnston  never  notified 
them,  or  either  of  them,  that  said  document 
was  ready  or  that  be  wanted  them  to  execute 
same.   That  at  the  time  said  Jebeles  offered 
to  become  bound  as  surety  for  said  rent  he 
owned,  and  has  ever  since  owned,  a  large 
amount  of  unincumbered  real  estate  in  said 
Birmingham,  more  than  sufficient  to  secure 
the  entire  amount  of  rent  reserved  in  said 
lease,  and  that  no  objection  whatever  was 
made  to  said  Jebeles  as  such  surety  at  the 
time  he  made  the  offer  to  become  bound. 

Frank  8.  White  &  Sons  and  Denson  &  Den- 
son,  for  appellant  L.  C.  Leadbeater  and 
Forney  Johnson,  for  appellee. 

IX)  WD  ELL.,  J.  This  Is  an  action  brought 
by  the  plaintiff,  the  appellant,  to  recover 


damages  for  breach  of  covenant  in  a  lease 
contract  of  land.  There  are  several  assign- 
ments of  error,  based  on  rulings  of  the  court 
below  on  the  pleadings  and  on  the  admis- 
sion and  exclusion  of  evidence;  but  all  of 
these  we  need  not  consider  in  detail.  The 
vital  question  In  the  case  arises  on  the  plea 
setting  up  the  statute  of  frauds  as  a  de- 
fense to  the  action. 

The  lease  Is  in  writing,  and  is  signed, 
"James  F.  Johnston,  by  R.  D.  Johnston,  Jr.," 
and  is  also  signed  by  the  plaintiff.  The  con- 
tention of  the  defendant,  appellee  here,  Is 
that  his  name  was  not  signed  to  the  lease  by 
one  thereunto  lawfully  authorised  in  writing 
by  him  to  do  so.  The  statute  (section  2152 
of  the  Civil  Code  of  1896)  is  as  follows :  "In 
the  following  cases,  every  agreement  is  void, 
unless  such  agreement  or  some  note  or  mem- 
orandum thereof,  expressing  the  considera- 
tion, Is  in  writing,  and  subscribed  by  the 
party  to  be  charged  therewith,  or  some  other 
person  by  him  thereunto  lawfully  authorized 
in  writing  *  *  *  (5)  Every  contract  for 
the  sale  of  lands,  tenements,  or  heredita- 
ments, or  of  any  interest  therein,  except 
leases  for  a  term  not  longer  than  one  year, 
unless  the  purchase  money,  or  any  portion 
thereof,  be  paid,  and  the  purchaser  be  put  in 
possession  of  the  land  by  the  seller."  In  the 
case  before  us  the  contract  is  in  writing,  and 
subscribed  by  one  purporting  to  be  the  agent 
of  the  defendant.  The  pivotal  question  pre- 
sented for  consideration  Is  whether  R  D. 
Johnston,  Jr.,  who  signed  the  defendant's 
name  to  the  lease,  was  thereunto  in  writing 
by  the  defendant  lawfully  authorized  to  do 
so. 

As  to  what  may  constitute  a  writing  suffi- 
cient to  take  the  transaction  without  the  in- 
fluence of  the  statute  of  frauds,  we  think 
there  can  be  no  doubt  that  the  principle  Is 
the  same  whether  the  question  relates  to  a 
transaction  directly  between  the  parties,  or 
where  the  party  sought  to  be  charged  has  acted 
through  an  agent ;  and  upon  the  same  princi- 
ple that  a  compliance  with  the  requirements 
of  the  statute,  that  the  agreement  or  some 
note  or  memorandum  thereof,  expressing  the 
consideration,  must  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith, 
may  be  shown  by  a  number  of  writings  prop- 
erly connected,  so  may  the  authority  given 
to  another  to  act  be  shown  in  a  number  of 
writings,  when  likewise  properly  connected. 
The  question  as  to  what  may  be  sufficient 
to  satisfy  the  demand  of  the  statute  and  re- 
lieve the  contract  from  its  ban  was  well  con- 
sidered in  the  case  of  Jenkins  v.  Harrison, 
66  Ala.  346,  and  most  ably  discussed  in  the 
opinion  by  Brick  ell,  C.  J.  The  '  principles 
stated  in  that  case  have  been  followed  by 
this  court  in  Homan  v.  Stewart  103  Ala. 
644,  16  South.  35,  and  in  White  v.  Breen, 
106  Ala.  159,  19  South.  59,  82  L.  R.  A.  127, 
as  well  as  in  other  cases.  The  contract  may 
be  evidenced  by  one  or  more  writings,  or  may 
be  shown  entirely  by  correspondence;  and 
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upon  principle,  the  authority  to  the  agent 
may  In  like  manner  be  shown. 

It  la  not  denied  that  R.  D.  Johnston,  Jr., 
who  executed  the  lease  contract  In  the  name 
of  the  defendant,  James  F.  Johnston,  was 
the  agent  of  the  latter  for  the  purpose  of 
renting  out  the  defendant's  property  and  col- 
lecting the  rents  on  the  same.  The  defend- 
ant resided  In  Ashevllle,  N.  0.,  and  the  agent, 
R.  D.  Johnston,  Jr.,  resided  in  the  city  of 
Birmingham,  Ala.  The  correspondence  be- 
tween the  defendant  and  the  agent  which 
was  Introduced  in  evidence  unquestionably 
authorized  the  making  of  a  lease  of  the  prop- 
erty In  question  to  the  plaintiff  by  the  agent. 
But  It  Is  contended  by  the  defendant  that 
there  was  a  limitation  put  upon  the  power 
and  authority  given  the  agent  by  him,  which 
was  exceeded  by  the  agent  In  the  execution 
of  the  lease  contract,  and  therefore  the  con- 
tract sued  on  was  not  executed  by  one  there- 
unto lawfully  authorized  in  writing  by  him. 
The  point  made  is  that  the  contract  of  lease 
authorized  to  be  made,  by  the  agent,  as  shown 
by  the  authority  conferred  in  writing,  name- 
ly, the  correspondence  between  the  defend- 
ant and  his  agent,  R.  D.  Johnston,  Jr.,  re- 
quired that  security  for  the  payment  of  the 
rents  should  be  given  by  the  lessee,  and  that  no 
security,  as  provided  for  in  the  power  confer- 
red on  the  agent  to  make  the  lease,  was  giv- 
en by  the  plaintiff  or  taken  by  the  agent  at 
the  time  of  the  making  of  the  lea8e  contract 
The  contract  was  executed  In  August,  and 
the  term  of  the  lease  was  to  begin  in  Oct- 
ober the  following  year.  The  contract  con- 
tained all  the  stipulations  as  to  the  lease 
agreed  on  by  the  parties,  except  that  it  was 
silent  as  to  the  security  to  be  given  for  the 
payment  of  the  rents.  The  power  and  au- 
thority given  the  agent  by  the  defendant  did 
not  direct  or  require  that  the  security  for 
the  rents  should  be  expressed  In  the  lease 
contract,  nor  was  the  kind  or  character  of 
the  security  designated.  The  contract,  when 
made,  was  delivered  to  the  defendant,  who 
received  It  without  making  any  objection, 
and  kept  the  same  until  aome  time  the  fol- 
lowing year,  not  long  before  the  term  of  the 
lease  waa  to  begin,  and  until  after  rents  on 
property  in  the  city  of  Birmingham  had 
materially  advanced.  At  the  date  of  the  ex- 
ecution of  the  contract  the  plaintiff  paid  the 
agent  $100  In  cash,  which  was  one-half  of'  the 
first  month's  rent ;  the  remaining  half  of  the 
month's  rent,  by  the  terms  of  the  contract,  to 
be  paid  by  repairs  made  on  the  property  when 
the  plaintiff  went  into  possession  of  the  same. 
The  $100  cash  paid  to  the  agent  was  by  him 
placed  in  bank  to  the  credit  of  the  defend- 
ant In  the  course  of  the  agent's  transac- 
tions with  his  principal.  At  the  time  of  the 
contract  and  the  payment  of  the  $100  cash, 
the  agent  gave  a  receipt  for  the  money,  In- 
dorsing on  the  receipt  that  the  question  of 


security  would  be  taken  up  a  year  hence, 
which  waa  a  month  before  the  beginning  of 
the  term  of  the  lease.  Within  the  time  fixed 
by  the  agent,  and  before  the  commencement 
of  the  term  of  the  lease,  the  plaintiff  offered 
to  give  the  security;  but  It  was  declined, 
not  because  of  any  insufficiency,  but  because 
the  defendant  refused  to  abide  the  contract. 
The  repudiation  of  the  contract  by  the  de- 
fendant waa  upon  the  ground  that  the  se- 
curity waa  not  given  and  taken  when  the 
contract  waa  executed. 

There  waa  authority  In  writing  from  the 
defendant  to -his  agent,  R.  D.  Johnston,  Jr„ 
to  make  the  lease  of  the  storehouse.  This 
met  the  statute  of  frauds.  That  the  agent 
exceeded  the  limitation  put  on  hla  power  In 
making  the  contract,  In  not  at  the  same  time 
taking  security  for  the  payment  of  the  rents, 
does  not,  we  think,  involve  the  question  of 
the  statute  of  frauds,  but  a  wholly  different 
proposition,  going  to  the  insufficiency  of  the 
contract  to  bind  the  defendant  for  the  failure 
of  the  agent  to  take  the  required  security 
at  the  date  of  its  execution.  This  failure  to 
give  the  required  security  would  no  doubt 
furnish  the  defendant  a  just  and  reasonable 
excuse  for  repudiating  the  agent's  action. 
But  the  condition  la  such  a  one  as  may  be 
expressly  or  Impliedly  waived.  Moreover, 
as  stated  above,  the  kind  or  character  of 
the  security  waa  not  designated,  the  require- 
ment only  being  that  security  for  the  pay- 
ment of  the  rents  should  be  given,  and  this 
the  plaintiff  offered  to  do  long  before  the 
commencement  of  the  term  of  the  lease.  No 
time  being  fixed  for  the  giving  of  the  secur- 
ity, the  offer  by  the  plaintiff  to  give,  and 
hla  expressed  readiness  when  the  contract 
waa  executed  to  give  it  whenever  the  agent 
requested,  was  such  a  compliance  on  his 
part  with  the  terms  of  the  contract,  as 
authorized  by  the  defendant,  as  would  hind 
the  defendant  The  proper  measure  of  dam- 
ages in  such  a  case  la,  we  think,  the  differ- 
ence between  the  contract  price  of  the  lease 
and  the  fair  and  reasonable  amount  for  which 
the  property  might  have  been  rented  at  any 
time  subsequent  to  the  date  of  the  contract 
and  up  to  the  time  of  the  commencement  of 
the  term  of  the  lease  as  fixed  by  the  con- 
tract for  the  same  term ;  •  and  the  purpose* 
for  which  the  parties  understood  the  leased 
property  to  be  used  would  become  an  ele- 
ment In  the  determination  of  values. 

The  view  we  have  taken  of  the  case  com- 
pels a  reversal  of  the  judgment  appealed 
from,  and' what  we  have  said  will  indicate 
the  errors  committed  by  the  lower  court  oa 
the  trial  of  the  cause,  and  will  also  serve 
to  guide  the  court's  action  on  another  trial. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
OLELLAN,  JJ.,  concur. 
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WILLIAMS  et  al.  v.  FINCH  et  al. 
(Supreme  Court  of  Alabama.   June  2,  1908.) 

1.  Detinue— Bond— Damages— Elements. 

Time  lost  in  making  a  forthcoming  bond 
and  in  attending  court  in  the  trial  of  a  detinue 
suit  is  not  an  element  of  recoverable  damages 
in  an  action  on  the  detinue  bond. 

2.  Same— Evidence— Appeal  Bond. 

Where  plaintiff  in  a  detinue  suit  appealed 
from  an  adverse  judgment  of  the  justice  of  the 
peace  and  gave  an  appeal  bond,  and  the  appeal 
was  dismissed  for  want  of  prosecution,  such  ap- 
peal bond  was  not  objectionable  for  irrelevancy 
or  immateriality,  when  offered  in  evidence  in  a 
suit  on  the  detinue  bond,  or  because  it  was  not 
signed  by  the  parties  to  the  suit  on  the  detinue 
bond. 

3.  Same— Evidence. 

Where  plaintiff  in  detinue  appealed  to  the 
circuit  court,  where  the  appeal  was  dismissed,  a 
copy  of  the  circuit  court  judgment,  properly  cer- 
tified, showing  that  the  detinue  suit  was  finally 
adjudicated  by  that  court  in  favor  of  the  de- 
fendants, was  admissible  in  an  action  by  them 
on  the  detinue  bond. 

4.  Same— Bond— Actions  —  Evidence  —  Jus- 
tice's Docket. 

Where  plaintiff  In  detinue  before  a  justice 
of  the  peace  appealed  to  the  circuit  court  from 
an  adverse  judgment,  where  the  appeal  was  dis- 
missed, and  defendants  in  such  suit  proved  the 
appeal  and  final  determination  in  their  favor 
in  an  action  by  them  on  the  detinue  bond,  it  was 
not  necessary  for  them  to  also  make  proof  of 
copies  of  the  justice's  docket. 
6.  Same— Identification  of  Sun. 

In  an  action  on  a  detinue  bond,  evidence 
that  the  plaintiff  in  detinue  instituted  no  other 
detinue  suit  against  the  plaintiffs  In  the  action 
on  the  bond  than  that  referred  to  in  such  bond 
was  admissible. 

6.  Officers— De  Facto  Officers— Evidence. 

That  a  person  is  an  officer  de  facto  cannot 
be  proved  by  asking  a  witness  if  it  was  generally 
know  n  that  he  was  acting  as  an  officer. 

Appeal  from  Circuit  Court,  Coosa  County; 
8.  L.  Brewer,  Judge. 

Action  by  J.  A.  Williams  and  others  against 
Andy  Finch  and  others.  From  a  judgment 
for  defendants,  plaintiffs  appeal.  Reversed 
and  remanded. 

See  41  South.  834. 

D.  H.  Riddle  and  Luelle  Allen,  for  appel- 
lants. Felix  L.  Smith,  for  appellees. 

DENSON,  J.  Andy  Finch  commenced  a 
detinue  suit,  before  W.  A.  Couse  as  a  notary 
public  and  ex  officio  justice  of  the  peace  in 
Clay  county,  against  the  plaintiffs  in  the 
present  action,  to  recover  possession  of  a 
mule  and  a  cow,  and  on  the  execution  of  a 
bond  by  him,  with  B.  Finch  and  W.  P.  Ful- 
mer  as  sureties,  a  writ  of  seizure  was  Issued, 
under  which  the  mule  and  cow  were  seized 
by  a  deputized  constable ;  but  these  were  re- 
stored to  the  possession  of  the  defendant  in 
the  detinue  suit  upon  the  execution  by  them 
of  a  replevy  bond.  The  suit  was  tried  in  the 
justice  court,  and  Judgment  was  there  render- 
ed in  favor  of  the  defendants,  whereupon  the 
plaintiff  in  that  suit  appealed  to  the  circuit 
court  of  Clay  county,  and  in  that  court  the 
suit  was  dismissed  for  the  want  of  prosecu- 
tion. 


The  present  action  was  commenced  in  the 
circuit  court  of  Coosa  county  by  the  plaintiffs, 
J.  A.  Williams,  Oscar  Franklin,  and  W.  S. 
Franklin,  against  Andy  Finch  (the  plaintiff  in 
the  detinue  suit)  and  his  sureties  on  the  det- 
inue bond,  to  recover  damages  alleged  to 
have  been  sustained  by  a  breach  of  that  bond. 
Time  lost  In  making  a  forthcoming  bond  and 
in  attending  court  in  the  trial  of  the  detinue 
suit  is  not  an  element  of  recoverable  dama- 
ges in  this  action,  and  the  motion  of  the  de- 
fendants to  strike  the  claim  for  such  damages 
from  the  complaint  was  well  made.  Foster 
v.  Napier,  74  Ala.  394. 

After  offering  the  detinue  bond  and  affida- 
vit, and  the  replevy  bond,  as  evidence,  the 
bill  of  exceptions  recites:  "Here  the  plain- 
tiffs offered  In  evidence  the  appeal  bond  exe- 
cuted by  Andy  Finch  et  al.,  appealing  said 
detinue  suit  from  Couse's  court  to  the  circuit 
court  of  Clay  county,  which  appeal  bond  is 
in  words  and  figures  aB  follows."  Then  fol- 
lows the  bond,  set  out  in  full.  The  defend- 
ants interposed  to  this  evidence  the  objections 
of  irrelevancy,  immateriality,  and  that  the 
bond  was  not  signed  by  the  parties  to  the 
suit  here.  Manifestly  the  bond  tended  to 
show  that  the  cause  was  appealed  by  Finch  to 
the  circuit  court,  a  fact  material  to  the  plain- 
tiffs' cause  of  action ;  and,  it  being  signed  by 
the  plaintiff  in  the  detinue  suit,  that  it  was 
not  signed  by  the  parties  In  this  suit  is  im- 
material. So  that,  confining  ourselves  to  the 
grounds  of  objections  assigned,  it  is  our  opin- 
ion that  the  evidence  offered  is  not  subject  to 
them,  and  that  the  court  erred  In  sustaining 
them. 

The  copy  of  the  judgment  of  the  circuit 
court  of  Clay  county  is  properly  certified.  It 
tends  to  show  that  the  detinue  suit  was 
finally  adjudicated  by  that  court  in  favor  of 
the  plaintiffs  in  this  action,  and  we  are  un- 
able to  see  on  what  ground  the  court  refused 
to  admit  It.  No  ground  appears  to  have  been 
assigned  for  the  objection  to  It.  There  was 
evidence  tending  to  show  that  Couse  was  a 
de  facto  notary  public  and  ex  officio  justice 
of  the  peace,  and  the  copy  of  the  judgment 
was  offered  after  that  proof  was  made. 

On  another  trial,  if  the  plaintiffs  prove  the 
cause  was  carried  by  appeal  to  the  circuit 
court  and  that  It  was  finally  determined  there 
hi  their  favor,  It  will  not  be  necessary  to 
make  proof  of  copies  of  the  justice's  docket, 
as  was  unsuccessfully  attempted  on  the  last 
trial;  and  we  need  not  now  consider  the 
questions  presented  by  the  fifth  and  sixth 
grounds  In  the  assignment  of  errors. 

The  witness  Franklin  should  have  been 
permitted  to  testify  that  Andy  Finch  institut- 
ed no  other  detinue  suit  against  these  plain- 
tiffs than  that  referred  to  In  the  detinue  bond. 
That  a  person  Is  an  officer  de  facto  cannot  be 
proved  by  asking  a  witness  If  It  was  gener- 
ally known  that  he  was  acting  as  an  officer. 
The  court  committed  no  error  in  declining  to 
allow  witness  Franklin  to  answer  the  ques- 
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tlon.  Sandlln  v.  Dowdell,  143  Ala.  518,  89 
South.  279. 

The  judgment  of  the  court  will  be  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


KING  LUMBER  CO.  v.  CROW. 
(Supreme  Court  of  Alabama.    May  14,  1908.) 

1.  Statutes — Enactment— Signature. 

The  act  creating  the  inferior  court  of  Wood- 
lawn,  Jefferson  county,  Ala.,  and  a  judge  there- 
of, is  unconstitutional,  because  the  Speaker  of 
the  House,  the  President  of  the  Senate,  and  the 
Governor  did  not  sign  the  bill  as  passed  by  the 
Legislature ;  the  bill  signed  not  containing  sec- 
tions 18-20,  which  conferred  certain  jurisdic- 
tion on  the  court  and  the  judge. 

2.  ACKNOWLEDGMENT  —  INVALIDITY  —  UNAU- 
THORIZED Official. 

A  mortgage  of  a  homestead  is  void  as  to 
the  homestead  interest  at  least,  where  the  wife's 
separate  acknowledgment  was  taken  before  one 
purporting  to  be  a  judge  of  a  court  created  by 
an  unconstitutional  act  of  the  Legislature. 
8.  Appeal  and  Ebbob  —  Review  —  Matters 

Not  Pbejudicial  to  Appellant. 

The  Supreme  Court  will  not  consider  a 
phase  of  a  decree  appealed  from  not  prejudicial 
to  appellant 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4029-4037.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  Alfred  H.  Benners,  Chancellor. 

Bill  to  quiet  title  by  E.  C.  Crow  against 
the  King  Lumber  Company.  From  a  de- 
cree for  complainant,  respondent  appeals. 
Affirmed. 

Z.  T.  Rudolph,  for  appellant  Cabanlss  & 
Bowie,  for  appellee. 

McCLELLAN,  J.  Bill  to  quiet  title.  The 
property  In  question  was  the  homestead  of 
one  Coe  and  wife.  The  respondent  (appel- 
lant) rested  his  claim  to  the  property  upon 
a  mortgage  from  Coe  and  wife  to  the  King 
Lumber  Company.  The  acknowledgments  of 
the  mortgagor  and  his  wife  were  taken  by  J. 
W.  Hood,  who  purported  to  be  "judge  of  the 
Inferior  court  of  Woodlawn,  Jefferson  coun- 
ty, Ala."  The  complainant  (appellee)  assails 
the  separate  acknowledgment  of  the  wife  as 
wholly  void,  because  the  act  creating  such 
court  and  a  Judge  therefor  Is  unconstitutional. 
This  contention  must"  be  sustained,  for  the 
reason  to  be  stated. 

It  appears  from  the  journals  of  the  Senate 
and  House  that,  after  the  bill  had  passed 
the  House,  where  It  originated,  the  Senate 
amended  It  by  way  of  substitution  of  another 
bill  therefor.  This  substituted  bill  contained 
sections  18,  19,  and  20,  which  conferred  ad- 
ditional, to  that  otherwise  given  by  the  bill, 
jurisdiction  and  powers  on  that  court  or 
judge  created  by  the  bill.  This  amending  by 
the  Senate  was  concurred  in  by  the  House, 
and  as  amended  the  House  passed  the  bill, 


thus  approving  with  the  view  to  enactment 
the  whole  bill,  which,  as  said,  embraced  sec- 
tions 18,  19,  and  20.  The  bill  signed  by  the 
Speaker  of  the  House,  the  President  of  the 
Senate,  and  the  Governor  did  not  contain  said 
sections  18,  19,  and  20;  the  result  being 
that  the  bill  passed  by  the  Legislature  was 
not  the  bill  signed  by  the  officers  whose  sig- 
natures, after  the  method  required  by  the 
Constitution,  are  essential  to  a  valid  enact- 
ment The  question  raised  by  this  status  is 
within  the  principle  asserted  and  applied  in 
Moog  v.  Randolph,  77  Ala.  597.  We,  of 
course,  cannot  assume  that  the  Legislature 
would  have  favorably  acted  upon  the  submit- 
ted bill,  had  It  not  contained  the  material 
provisions  set  forth  In  sections  18,  19,  and 
20;  nor  that  the  Governor  would  have  ap- 
proved the  bill,  had  it  as  presented  to  him, 
embraced  those  sections.  We  therefore  pro- 
nounce the  act  unconstitutional;  and,  being 
so,  there  was  legally  created  no  such  office  as 
"judge  of  the  Inferior  court  of  Woodlawn. 
Jefferson  county,  Ala.,"  and  hence  no  basis 
on  which  to  rest  an  application  of  the  rules 
saving  the  acts  of  de  facto  officers. 

The  result  is  that  the  first  mortgage  of 
Coe  and  wife  to  appellant  undertaking  to 
convey  the  homestead,  was  without  the  es- 
sential separate  acknowledgment  of  the  wife, 
and  void,  certainly  to  the  extent  of  the  home- 
stead Interest  In  the  premises.  The  other 
phase  of  the  decree,  whereby  the  excess 
above  $2,000  was  condemned  to  the  pro  tamo 
satisfaction  of  the  appellant's  mortgage  debt 
Is,  of  course,  without  prejudice  to  the  appel 
lant  and  so  will  not  be  considered. 

The  decree  appealed  from  Is  therefore  af- 
firmed. 

Affirmed. 


TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


MORRISON  v.  STATE. 
(Supreme  Court  of  Alabama.    May  21,  1908.  • 

1.  Trespass  —  Criminal  Responsibility  — 
Trespass  After  Warn ih q — Authority  to 
Give  Warning. 

A  general  superintendent  of  a  coal,  iron, 
and  railway  company  has,  by  virtue  of  his  office, 
authority  to  instruct  another  agent  of  the  com- 
pany to  warn  persons  not  to  trespass  on  the 
company's  premises,  iu  violation  of  Cr.  Code 
1896,  §  5606,  providing  that  a  person  who,  with- 
out legal  cause,  enters  on  the  premises  of  another 
after  warning  not  to  do  so  shall  be  punished 
as  therein  prescribed. 

2.  Same — Evidence — Admissibility. 

On  a  trial  for  trespass  after  warning,  ia 
violation  of  Cr.  Code  1896,  §  5606,  it  was  permis- 
sible to  allow  a  witness  to  state  that  prosecutor 
was  in  possession  of  the  premises. 

3.  Same— Warning  bt  Landlord. 

A  warning  by  the  landlord  not  to  trespass  on 
premises  is  not  sufficient  to  support  a  conviction 
for  violation  of  Cr.  Code  1896,  I  5606.  providing 
that  a  person  who,  without  legal  cause,  entera 
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on  the  premises  of  another  after  warning  not  to 
do  so  shall  be  punished  as  therein  prescribed. 

4.  Same — Evidence — Admissibility. 

In  an  action  for  trespass  after  warning,  in 
violation  of  Cr.  Code  1896,  f  5606,  objection  was 
properly  sustained  to  the  question  asked  defend- 
ant whether  the  open  space  in  front  of  the  post 
office  and  the  row  of  houses  where  the  one  lived 
against  whom  he  had  gone  to  collect  a  bill  was 
not  used  by  the  public  at  will,  where  it  did  not 
appear  with  sufficient  clearness  that  the  space 
referred  to  was  the  space  in  respect  to  which 
the  warning  was  given  or  where  defendant  was 
arrested;  and,  for  the  same  reasons,  to  other 
questions,  asked  defendant,  if  there  was  not  a 
show  in  the  open  space  at  the  time  he  was  ar- 
rested, and  if  there  was  not  a  merry-go-round 
in  the  open  space  in  question  for  quite  a  while 
about  or  before  the  time  he  was  arrested. 

5.  Criminal  Law— Appeal  and  Ebbob— Re- 
view— Harmless  Ebbob— Questions  Not 
Answebed. 

Error,  if  any,  in  overruling  objections  to 
•questions,  was  harmless,  where  the  questions 
were  not  answered. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3131.] 

<J.  Trespass  —  Criminal  Responsibility  — 
Tbial— Instructions. 

On  a  trial  for  trespass  after  warning,  in 
violation  of  Cr.  Code  1896.  f  5606,  the  court 
properly  charged  at  the  state's  request  that  if  the 
jury  believed  beyond  a  reasonable  doubt  that 
defendant  was  warned  within  six  months  be- 
fore arrest  not  to  go  on  the  property,  and  there- 
after entered  on  the  same  without  legal  cause 
or  good  excuse,  it  was  their  duty  to  convict. 
7.  Criminal  Law— Instructions  —  Requests 
—Refusal. 

On  a  trial  for  trespass  after  warning,  in 
violation  of  Or.  Code  1896,  |  5606,  a  charge  re- 
quested by  defendant,  that  there  was  no  evidence 
of  constructive  possession,  so  that,  unless  actual 
possession  had  been  shown,  the  jury  could  not 
-convict,  was  properly  refused  as  asserting  no 
proposition  of  law. 

S.  Trespass  —  Criminal  Responsibility  — 
Trial— Misleading  Instructions. 

On  a  trial  for  trespass  after  warning,  In 
violation  of  Cr.  Code  1896,  |  5606,  a  charge  re- 
quested by  defendant  that  to  convict,  the  jury 
must  find  that  an  officer  named  of  the  owner 
was  authorized  by  the  owner  to  order  defendant 
to  keep  off  the  premises,  was  misleading,  in  that 
it  hypothesized  a  special  authority  from  the 
-owner  to  the  officer  named  to  warn  defendant, 
though  he  was  the  general  superintendent,  and 
was  also  erroneous,  in  that  it  assumed  that  the 
officer  named  gave  the  warning,  whereas  the 
evidence  without  conflict  showed  that  he  did  not 
give  the  warning. 

9.  Same. 

On  a  trial  for  trespass  after  warning,  In 
violation  of  Cr.  Code  1806,  |  5600.  a  charge  re- 
quested by  defendant,  that  to  authorize  a  con- 
viction it  must  appear  that  the  warning  was  giv- 
en by  the  party  in  possession,  the  lessee  or  ten- 
ant, where  the  property  has  been  rented,  and 
not  the  landlord  or  owner,  was  calculated  to 
mislead  the  jury,  if  not  also  abstract. 

10.  Criminal  Law— Trial  — Instructions  — 
Applicability  to  Case. 

On  a  trial  for  trespass  after  warning,  in 
violation  of  Cr.  Code  1896.  S  5606.  a  charge,  re- 
-quested  by  defendant,  that  if  the  owner  had  per- 
mitted a  united  States  post  office  to  be  located 
within  the  inclosure  in  question  and  delivered 
unconditional  possession  to  the  government  for 
that  purpose,  and  the  government  was  at  the 
time  of  the  trespass  in  possession,  then  defend- 
ant was  not  guilty,  was  properly  refused,  where 
there  was  no  evidence  that  the  unconditional 
possession  of  the  inclosure  had  been  delivered  to 
•the  United  States  for  post  office  purposes,  and 


that  it  was  in  actual  possession ;  and  the  charge 
was  also  objectionable  as  being  abstract. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §8  1980-1985.] 

11.  Trespass  —  Criminal   Responsibility  — 
Trial— Instructions. 

On  a  trial  for  trespass  after  warning,  in 
violation  of  Cr.  Code  1896,  §  5606,  a  charge,  re- 
quested by  defendant,  that  to  convict,  the  owner 
must  have  been  in  exclusive  possession  of  the 

{•remises,  was  properly  refused  as  being  calcu- 
ated  to  mislead  by  the  use  of  the  word  "ex- 
clusive." 

12.  Criminal  Law— Instructions— Presump- 
tions and  Burden  op  Proof. 

On  a  trial  for  trespass  after  warning,  in 
violation  of  Cr.  Code  1896,  S  5606,  an  instruction, 
requested  by  defendant,  which  placed  the  burden 
on  the  state  to  show  that  defendant  had  no  legal 
excuse  for  entry  on  the  premises,  was  bad. 

IEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  IS  1846-1857.] 

Appeal  from  City  Court  of  Bessemer ;  Wil- 
liam Jackson,  Judge. 

Joe  Morrison  was  convicted  of  a  trespass 
after  warning,  and  he  appeals.  Affirmed. 

See  44  South.  150. 

The  defendant  was  prosecuted  for  tres- 
passing on  the  property  of  the  Tennessee 
Coal,  Iron  &  Railway  Company  at  Johns, 
in  Jefferson  county,  Ala.  The  evidence  tend- 
ed to  show  that  Byers,  who  was  the  general 
superintendent  of  the  company,  and  who  had 
charge  of  its  affairs,  told  Bennett,  another 
agent  of  the  company,  to  warn  all  objection- 
able persons  not  to  trespass  upon  the  prem- 
ises of  the  company  at  that  place,  and  that 
the  defendant  was  so  warned  within  six 
months  prior  to  the  prosecution.  The  de- 
fense was  that  he  had  gone  to  the  place  to 
collect  a  bill,  and  that  the  houses  where 
he  had  gone  were  occupied  by  the  tenants 
of  the  Tennessee  Coal,  Iron  &  Railway  Com- 
pany, and  that  part  of  the  premises  was 
occupied  by  the  United  States  government  as 
a  post  office. 

The  exceptions  referred  to  in  the  opinion 
as  8,  4,  5,  and  6  were  as  follows:  The  de- 
fendant was  asked  to  state  whether  or  not 
the  open  space  in  front  of  the  post  office  and 
the  row  of  houses  where  Tllton  lived  was  or 
was  not  used  by  the  public  at  will,  and  If 
there  was  not  a  show  in  the  open  space  at  the 
time  defendant  was  arrested,  and  if  there 
was  not  a  flying-jenny  or  merry-go-round  run 
in  the  open  space  in  question  for  quite  a 
while  about  or  before  the  time  the  defendant 
was  arrested,  and  if  defendant  did  not  know 
that  there  had  been  a  show  running  there 
since  his  arrest. 

The  following  charge  was  given  at  the 
request  of  the  state:  "The  court  charges 
the  Jury  that  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant was  warned  within  six  months  before 
he  was  arrested  not  to  go  upon  the  proper- 
ty of  the  Tennessee  Coal,  Iron  &  Railway 
Company,  and  the  defendant  did  then  enter 
on  said  company's  property  without  legal 
cause  or  good  excuse  to  do  so,  then  it  is 
your  duty  to  convict  the  defendant" 
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The  following  charges  were  refused  to 
defendant :  "(1)  The  court  charges  the  Jury 
that  there  Is  no  evidence  in  this  case  of  con- 
structive possession  of  the  property  in  ques- 
tion. So,  unless  actual  possession  has  been 
shown,  you  cannot  convict  (2)  The  court 
charges  the  jury  that  before  you  can  find 
the  defendant  guilty  you  must  find  that  the 
Tennessee  Coal,  Iron  ft  Railway  Company 
was  In  the  exclusive  possession  of  the  prop- 
erty claimed  and  alleged  to  have  been  tres- 
passed upon.  (3)  The  court  further  charges 
the  Jury  that  before  you  can  And  the  defend- 
ant guilty  you  will  have  to  find  from  the  evi- 
dence that  Mr.  Byers  was  authorized  by  the 
Tennessee  Coal,  Iron  &  Railway  Company  to 
order  the  defendant  to  keep  off  the  company's 
property.  (4)  To  authorize  a  conviction  for  a 
trespass  after  warning,  the  court  charges  the 
Jury  that  it  must  be  shown  by  the  evidence 
that  the  warning  was  given  by  the  party  in 
possession,  the  lessee  or  tenant,  in  cases  where 
the  property  has  been  rented,  and  not  the  land- 
lord or  owner.  (5)  The  court  charges  the  Jury 
that  before  you  can  find  this  defendant  guilty 
you  must  be  satisfied  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  Tennessee 
Coal,  Iron  ft  Railway  Company  at  the  time 
complained  of  was  in  possession  of  the  land 
on  which  the  trespass  is  alleged  to  have  been 
committed;  also  that  the  defendant  was 
warned  within  six  months  by  some'  one  au- 
thorized to  give  the  warning  not  to  trespass 
on  the  land  on  which  the  alleged  trespass 
Is  supposed  to  have  been  committed;  also 
that  defendant  had  no  legal  cause  or  good 
excuse  for  going  on  the  property  in  question. 
Unless  you  are  so  satisfied,  you  must  acquit 
the  defendant  (6)  The  court  charges  the 
lury  that  if  you  believe  from  the  evidence 
In  this  case  that  the  Tennessee  Coal,  Iron  ft 
Railway  Company  had  permitted  and  allow- 
ed a  post  office  of  the  United  States  govern- 
ment to  be  located  within  the  inclosure  In 
question  and  had  delivered  the  uncondition- 
al possession  of  the  inclosure  to  the  govern- 
ment for  that  purpose,  and  you  find  that 
the  government  was  at  the  time  of  the  tres- 
pass in  possession,  and  you  further  find  that 
the  party  who  gave  the  warning  was  not  a 
representative  of  the  government  then  you 
must  find  the  defendant  not  guilty." 

Estes,  Jones  ft  Welch,  for  appellant.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  H.  M.  Byers,  as  Is  shown, 
was  the  superintendent  of  the  railway  com- 
pany. If  he,  as  such  agent,  warned  the  de- 
fendant not  to  enter  on  the  lands  of  the 
company,  he  had  authority  to  warn  persons 
not  to  trespass  on  the  company's  property. 
The  company  must  act  through  its  agents, 
and  a  general  superintendent  of  the  com- 
pany would,  by  virtue  of  being  such  superin- 
tendent act  within  the  scope  of  such  super- 
intendence in  giving  a  warning  to  any  one 
not  to  trespass.  Section  5600,  Cr.  Code  1896. 
The  superintendent  was,  by  virtue  of  his  of- 


fice, authorized  to  instruct  Bennett  to  give 
the  warning  to  defendant ;  therefore  the  ob- 
jection to  the  solicitor's  question  which  sought 
to  prove  such  instructions,  was  properly 
overruled. 

It  was  permissible  to  allow  the  witness 
to  state  that  the  company  was  in  possession 
of  the  property.  Wright  v.  State,  136  Ala. 
140,  34  South.  233. 

If  the  premises  are  rented  to  another,  and 
the  relation  of  landlord  and  tenant  exists, 
the  tenant  Is  entitled  to  the  possession  and 
the  landlord  cannot  maintain  trespass  for 
an  entry  thereon,  and  a  warning  by  him  not 
to  trespass  is  not  sufficient  Sewell  v.  State. 
82  Ala.  58,  2  South.  622 ;  Matthews  v.  State, 
81  Ala.  66,  1  South.  43. 

The  objection  to  the  question  by  the  de- 
fendant "State  whether  or  not  the  open 
space  in  front  of  the  post  office  and  the  row 
of  bouses  where  Tilton  lived  was  not  used 
by  the  public  at  will?"  was  properly  sustain- 
ed. It  does  not  appear  with  sufficient  clear- 
ness that  the  space  referred  to  was  the  space 
in  respect  to  which  the  warning  was  given 
or  where  the  defendant  was  arrested.  For 
the  same  reasons,  the  other  questions  pro- 
pounded to  the  witness,  as  to  there  being  a 
show  on  the  grounds  of  the  company,  or  a 
flying-Jenny  thereon,  constituting  exceptions 
3,  4,  5,  and  6,  as  noted  on  the  margin,  were 
properly  disallowed. 

The  questions  by  the  solicitor,  to  the  wit- 
ness, Mrs.  Tilton,  constituting  exceptions  7 
and  8,  as  Is  shown,  were  not  answered,  and 
If  the  objections  to  them,  by  the  defendant, 
were  improperly  overruled,  it  was  error  with- 
out injury. 

There  was  no  evidence  to  sustain  the  . 
amended  complaint 

The  charge  given  by  the  court  at  the  re- 
quest of  the  solicitor  was  properly  given. 

The  first  refused  charge,  requested  by 
defendant  asserts  no  proposition  of  law 
and  was  properly  refused. 

Charge  8,  requested  by  defendant  was  mis- 
leading, in  that  it  hypothesized  a  special 
authority  from  the  company  to  the  superin- 
tendent, Byers,  to  warn  defendant,  although 
he  was  the  general  superintendent  Fur- 
thermore, it  assumes  that  Byers  gave  the 
warning  not  to  trespass,  and  the  evidence, 
without  conflict  shows  that  Byers  did  not 
give  the  warning. 

The  fourth  requested  charge  was  calcu- 
lated to  mislead  the  Jury,  if  it  was  not  also 
abstract 

There  Is  no  evidence  that  the  unconditional 
possession  of  the  Inclosure,  referred  to  in 
the  sixth  charge,  had  been  delivered  to  the 
United  States  for  post-office  purposes,  and 
that  the  government  was  In  actual  possession 
of  the  same;  and  the  charge  was  also  ab- 
stract. 

The  second  and  fifth  requested  charges 
by  defendant  were  properly  refused — the  for- 
mer being  calculated  to  mislead,  in  the  use 
of  the  word  "exclusive,"  while  the  latter  is 
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positively  bad,  in  placing  the  burden  of  proof 
on  the  state  to  show  that  defendant  had 
no  legal  excuse. 

No  error  being  shown,  the  judgment  is 
affirmed. 

Affirmed. 

TYSON,  O.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


(121  La.) 
No.  16,907. 

UNION  SAWMILL  CO  v.  8TARNB8  et  al. 
(Supreme  Court  of  Louisiana.    May  25,  1908.) 

Trespass — Title  to  Maintain— Sufficiency. 

Id  a  rait  against  a  trespasser  to  recover 
damages  for  timber  cut  and  removed,  and  to 
recover  logs  cut  and  left  on  the  premises,  it 
suffices  that  the  plaintiff  show  an  apparently 
good  title  to  the  property  In  question.  In  such 
a  case  the  defendant  cannot  set  op  defects  in 
the  title  personal  to  the  real  or  original  owner, 
such  as  want  of  consideration  and  the  like. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  §  62.] 

(Syllabus  by  the  Court) 

Appeal  from  Fourth  Judicial  District 
Court,  Parish  of  Union;  Robert  Brooks  Daw- 
kins,  Judge. 

Action  by  the  Union  Sawmill  Company 
against  G.  M.  Starnes  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Lam  kin,  Mlllsaps  &  Dawkins,  for  appel- 
lant Elder  &  Moore  and  Clayton,  Haw- 
thorne &  Atkinson,  for  appellees. 

LAND,  J.  This  is  an  action  to  recover 
damages  for  trespass  on  certain  timber  lands 
and  to  recover  a  number  of  logs  cut  there- 
on. Plaintiff  enjoined  the  defendant  from 
committing  further  acts  of  trespass,  and 
sequestered  the  logs. 

Plaintiff  alleged  title  in  fee  to  some  of  the 
lands  and  title  to  the  timber  on  the  remain- 
der. 

Defendant  alleged  title  or  permits  from 
the  alleged  authors  of  the  plaintiff's  title, 
but  showed  neither,  and  evidently  occupies 
the  position  of  a  mere  trespasser. 

There  was  judgment  in  favor  of  the  plain- 
tiff for  $401.07  and  for  the  logs  on  the  land. 
The  judgment  maintained  the  writ  of  se- 
questration and  perpetuated  the  injunction. 

The  plaintiff  appealed,  and  the  defendant 
has  answered,  praying  for  the  reversal  of 
the  judgment  in  toto. 

Plaintiff  has  an  apparently  valid  title 
to  the  lands  and  timber  in  question  from  the 
Pine  Hill  Lumber  Company,  evidenced  by 
authentic  acts  duly  recorded.  The  Pine  Hill 
Lumber  Company  acquired  by  recorded  deed 
from  H.  H.  Ragan  and  others,  who  in  turn 
acquired  from  John  A.  McShane  by  an  ap- 
parently valid  conveyance.  McShane  claim- 
ed under  certain  recorded  option  contracts  of 
the  same  nature  aa  those  considered  In  the 


recent  case  of  Thompson  &  Company  v. 
Union  SawmiH  Company  (No.  16,713,  re- 
cently decided  by  this  court)  46  South.  341. 
In  that  case  the  grantors  of  the  options  sued 
to  annul  them  on  the  grounds  of  want  of 
mutuality  and  consideration,  and  of  the  fail- 
ure of  the  express  condition  that  a  railroad 
should  be  constructed  through  a  certain  sec- 
tion within  a  certain  time.  In  this  case 
the  original  grantors  have  made  no  com- 
plaint and  the  options  are  assailed  by  a 
stranger  to  the  title.  It  is  stated  in  plain- 
tiff's brief,  and  not  denied,  that  in  the  in- 
stant case  the  raih-oad  was  constructed  with- 
in the  term  specified  In  the  co-called  timber 
contracts.  The  evidence  points  to  the  same 
conclusion. 

These  so-called  options  purport  to  transfer 
all  the  merchantable  timber  on  the  lands 
in  question,  with  a  right  of  entry  and  pos- 
session, and  have  at  least  the  force  and  effect 
of  a  license  or  permit  to  the  grantee  and  his 
assigns  to  cut  and  appropriate  the  timber 
to  his  own  use  for  a  stated  price.  As  the 
time  limit  has  not  expired,  and  the  evidence 
does  not  show  any  revocation  of  the  licenses 
by  the  grantors,  or  that  they  have  lapsed, 
we  think  that  the  plaintiff  shows  an  appar- 
ent right  to  the  timber,  even  under  the  orig- 
inal option  contracts.  A  trespasser  cannot 
take  advantage  of  any  defects  personal  to 
the  parties  in  the  titles  exhibited  by  the 
plaintiff  in  a  petitory  or  possessory  action. 
An  apparently  good  title  is  sufficient  against 
a  trespasser.  Stille  v.  Shull,  41  La.  Ann. 
820,  6  South.  634;  Railroad  Company  v. 
Sledge,  41  La.  Ann.  003.  6  South.  725. 

We  are  not  called  upon  to  pass  on  the  le- 
gal rights  of  the  original  grantors  in  the 
premises.  They  are  not  parties  to  this  suit, 
and  would  not  be  bound  by  our  opinion  or 
judgment  Suffice  it  to  say  that  their  pre- 
tensions cannot  be  championed  by  a  stranger 
to  the  title. 

Plaintiff  complains  in  his  brief  that  the 
amount  awarded  as  damages  Is  much  small- 
er than  that  established  by  the  evidence,  but 
does  not  specify  In  what  respect  and  to  what 
extent  the  Judge  a  quo  erred.  There  is  no 
sufficient  evidence  of  the  quantity  of  timber 
taken  by  the  defendant,  beyond  his  own 
admissions  under  oath.  The  evidence  dif- 
fers as  to  the  value  of  standing  timber,  and 
we  are  not  prepared  to  say  that  the  Judge 
erred  in  his  appreciation  of  the  evidence.  If 
there  was  any  error  of  law,  it  has  not  been 
pointed  out. 

Judgment  affirmed 

(121  La.) 

No.  16,918. 

SUTTON  v.  LEE  LOGGING  CO. 

(Supreme  Court  of  Louisiana.    May  25,  1908.) 

L  Railroads— Injury  to  Person  on  Tback— 
Contbibutoby  Neglioence. 

In  a  suit  for  damages  for  the  death  of  a 
person,  when  the  preponderance  of  the  evidence 
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shows  that  the  deceased  at  the  time  of  the  ac- 
cident was  attempting  to  cross  the  track  im- 
mediately in  front  of  defendant's  locomotive 
and  tender  moving  backwards,  held,  that  the 
negligence  of  the  deceased  was  the  proximate 
cause  of  the  injury,  for  which  the  defendant 
is  not  responsible,  even  though  its  servants 
were  guilty  of  prior  negligence  in  the  operation 
of  the  locomotive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  f  |  1028,  1296.] 

2.  Negligence— Labt  Clear  Chance. 

Where  the  party  injured  had  the  last  clear 
chance  of  avoiding  the  accident,  he  cannot  re- 
cover. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  |  112.] 

(Syllabus  by  the  Court) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn ;   George  Wear,  Judge. 

Action  by  A.  M.  Sutton  against  the  Lee 
Logging  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

GrlBham  &  Stennis  and  Hudson,  Potts  & 
Bernstein,  for  appellant  Gamble  &  O'Con- 
nell,  for  appellee. 

LAND,  J.  This  Is  a  suit  to  recover  dam- 
ages for  the  death  of  the  plaintiffs  husband, 
who  was  killed  by  a  backing  locomotive  and 
tender  on  defendant's  logging  tramway. 

The  case  was  tried  before  the  district 
judge,  who  rendered  judgment  In  favor  of 
the  plaintiff  for  the  sum  of  $1,000.  Defend- 
ant has  appealed. 

The  petition  alleges  that  plaintiff's  hus- 
band, while  walking  along  the  track  of  the 
defendant  road,  was  run  over  by  an  engine 
and  tender  in  charge  of  defendant's  em- 
ployes and  was  thereby  fatally  injured. 

The  negligence  charged  In  the  petition  con- 
sists in  the  absence  of  a  lookout  on  the  rear 
end  of  the  tender  and  a  failure  to  sound  the 
whistle,  ring  the  bell,  or  otherwise  give  warn- 
ing of  the  approach  of  the  locomotive  and 
tender.  The  petition  alleges  that  the  place 
of  the  accident  was  on  a  part  of  the  line 
continually  traveled  by  pedestrians  with  the 
acquiescence  of  the  defendant  company,  and 
that  the  want  of  a  sufficient  lookout  on  the 
approaching  train  backing  along  the  track 
was  in  wanton  and  reckless  disregard  of 
human  life. 

The  defense  is  a  general  denial,  coupled 
with  the  averment  that  the  death  of  Sutton 
was  caused  by  bis  own  fault,  and  in  the 
alternative  the  defendant  pleads  contributory 
negligence. 

The  record  does  not  contain  the  reasons 
on  which  the  judgment  was  predicated. 
Hence  we  do  not  know  what  ultimate  facts 
were  found  by  the  judge  a  quo.  A  perusal  of 
the  record  shows  that  the  main  controverted 
issue  of  fact  was  whether  at  the  time  of  the 
accident  the  deceased  was  walking  along  the 
track,  as  alleged  in  the  petition,  or  had  come 
upon  the  track  immediately  In  front  of  the 
moving  locomotive  and  tender.  The  direct 
evidence  In  the  record  supports  the  latter 
theory.    Mrs.  Roark,  the  only  witness  testi- 


fying to  all  the  surrounding  facts  and  circum- 
stances, swore  that  Sutton,  an  old  and  feeble 
man,  accompanied  by  his  grandson,  about 
six  years  of  age,  were  walking  by  the  side 
of  the  track,  and  suddenly  turned  and  at- 
tempted to  cross  immediately  in  front  of 
the  backing  locomotive  and  tender.  This  wit- 
ness undoubtedly  saw  the  accident  and  her 
testimony  is  direct  positive,  and  circumstan- 
tial. On  this  particular  Issue  it  is  confirmed 
in  part  by  the  testimony  of  Thomas,  the 
manager  of  defendant  who  was  in  the  cab 
of  the  locomotive  at  the  time.  Thomas  testi- 
fied .that  he  was  temporarily  occupying  the 
seat  of  the  fireman,  who  was  engaged  in  firing 
up,  and  that  looking  through  the  window, 
he  saw  a  small  boy  step  on  the  track  about 
15  feet  In  front  of  the  tender,  and  yelled  to 
the  engineer  to  stop,  and  the  stop  was  made 
as  soon  as  possible,  but  not  in  time  to  save 
the  lives  of  the  old  man  and  the  boy.  Thom- 
as further  testified  that  be  was  looking  down 
the  track,  and  would  have  seen  the  deceased 
If  he  had  been  walking  thereon.  Thomas 
never  saw  the  deceased  until  after  the  ac- 
cident J.  C.  Sutton,  son  of  the  deceased, 
saw  his  father  and  the  boy  approach  the 
track,  but  did  not  see  them  on  it  Mrs.  J. 
C.  Sutton  saw  her  father-in-law  and  the  boy 
on  the  track  about  five  minutes  before  the 
accident.  The  plaintiff  In  the  suit  testified 
that  she  saw  the  tender  strike  her  grandson, 
but  did  not  see  It  strike  her  husband,  and 
she  "thought  he  had  stepped  off."  The  same 
witness  further  testified  that  she  saw  her 
husband  on  the  track  a  little  before  the  ac- 
cident bnt  he  got  off,  she  thought,  bat  that 
she  did  not  see  her  grandson  until  he  was 
struck.  As  Jt  is  admitted  that  the  deceased 
and  the  boy  were  together  on  the  occasion 
in  question,  and  both  were  run  over.  It  Is 
strange  that  the  plaintiff  never  saw  them 
both  at  the  same  time. 

We  do  not  think  that  the  testimony  ad- 
duced in  behalf  of  the  plaintiff  contradict? 
that  given  by  Mrs.  Roark  and  Thomas.  The 
latter  was  connected  by  affinity  with  the  de- 
ceased, and  he  seems  to  have  testified  with 
frankness  and  candor.  The  track  was  laid 
on  the  ground,  had  never  been  filled  in,  and 
afforded  rough  walking  for  an  old  and  feeble 
man.  There  was  better  walking  on  the  side, 
and  it  does  not  seem  probable  that  the  oM 
man  elected  to  walk  on  or  over  the  irree- 
ularly  laid  ties.  Be  that  as  it  may,  we  do 
not  see  how  the  direct  and  positive  evidence 
in  the  case  can  be  disregarded  without  some 
good  reason.  There  is  nothing  improbable  in 
the  testimony  to  the  effect  that  the  old  mau. 
Infirm  and  somewhat  deaf,  attempted  to  cross 
the  track  in  front  of  the  moving  locomotive 
and  tender.  According  to  the  testimony  of 
Mrs.  Roark,  the  child  saw  the  danger  and  at- 
tempted to  escape,  but  did  not  quite  dear 
the  tender. 

If  the  deceased  suddenly  attempted  to  cross 
the  track  immediately  in  front  of  the  movin? 
locomotive  and  tender,  we  do  not  see  how 
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the  defendant  can  be  held  responsible  In  dam- 
ages for  prior  alleged  negligence,  such  as  not 
keeping  a  lookout  or  giving  signals,  which  was 
not  the  proximate  cause  of  the  accident  The 
day  was  bright,  and  the  affirmative  evidence 
shows  that  the  whistle  was  sounded  and  the 
bell  was  rung.  The  speed  was  slow,  and  noth- 
ing prevented  the  deceased  from  seeing  or  hear- 
ing the  approach  of  the  locomotive.  Conced- 
ing that  a  better  lookout,  or  more  continued 
signals,  might  have  possibly  averted  tbe  ac- 
cident, It  is  equally  true  that  Sutton  could 
have  prevented  the  injury  by  more  attention 
to  his  own  safety.  As  his  negligence  was  the 
proximate  cause  of  the  accident,  there  is  no 
room  for  the  doctrine  of  the  last  clear  chance, 
which  necessarily  implies  subsequent  negli- 
gence on  the  part  of  the  defendant 

The  accident  happened  on  a  log  tramway 
in  the  woods.  There  were  a  few  cabins  in 
tbe  Immediate  vicinity,  occupied  by  defend- 
ant's employes  and  their  families.  There 
were  no  crossings  or  established  roads.  The 
track,  to  a  considerable  extent,  was  used  by 
defendant's  servants  as  a  pathway.  The  dan- 
ger to  persons  crossing  the  track  was  very 
remote.  In  the  light  of  all  the  surrounding 
facts  and  circumstances,  we  are  not  prepared 
to  say  that  the  defendant's  servants  were 
guilty  of  any  negligence  in  the  operation  of 
the  locomotive  and  tender  on  the  occasion 
in  question.  Conceding  that  the  servants  of 
defendant  were  guilty  of  some  degree  of  neg- 
ligence, the  deceased  had  the  last  clear  op- 
portunity of  avoiding  the  accident  and  bis 
Infirmities  called  for  the  exercise  of  greater 
caution  on  bis  part  Barnblll  v.  Texas  &  P. 
Ry.  Co.,  109  La.  43,  83  South.  63. 

We  do  not  think  that  the  evidence  shows 
that  the  deceased  was  at  the  time  of  the  ac- 
cident walking  along  the  defendant's  track, 
and  consider  it  unnecessary  to  discuss  the 
case  from  that  standpoint 

The  judgment,  therefore,  is  reversed,  and 
plaintiff's  suit  is  dismissed,  with  costs  In 
both  courts. 

(121  La.) 
No.  17,089. 
STATE  v.  SIMMONS. 
(Supreme  Court  of  Louisiana.    May  25,  1908.) 

1.  Chimin al  Law— Continuances. 

There  is  a  broad  discretion  vested  in  the 
trial  jndge  in  the  matter  of  granting  continu- 
ances in  criminal  cases,  and  it  is  no  abase  of 
that  discretion  where,  being  satisfied  from 
the  evidence  adduced  that  there  is  no  reasonable 
certainty  that  a  witness  can  be  obtained  for 
the  purpose  of  a  subsequent  trial,  he  refuses 
a  continuance,  asked  for  on  account  of  his 
absence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1311,  1321,  1322.] 

2.  Same— Absent  Witness. 

A  defendant  in  a  criminal  prosecution 
is  not  prejudiced  by  the  refusal  of  the  court  to 
grant  a  continuance  in  order  to  enable  him 
to  secure  the  presence  of  an  absent  witness 
where  it  appears  that  the  testimony  expected 


to  have  been  elicited  from  such  witness  would 
not  have  been  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1323-1327.] 

8.  Sake— Appeal— Rttlings    on  Evidence. 

Where  the  whole  evidence  is  not  brought 
up,  the  finding  of  the  trial  judge  that  there 
was  not  sufficient  proof  of  an  overt  act  on  the 
part  of  the  deceased  to  authorize  the  admis- 
sion of  evidence  of  prior  threats  is  conclusive, 
under  tbe  jurisprudence  of  this  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  ft|  2938,  2939.] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court  Parish  of  Washington;  Thomas 
Moore  Burns,  Judge. 

Ansll  Simmons  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

J.  Vol.  Brock  and  Herman  Eldrldge  Gay- 
er, for  appellant  Walter  Gulon,  Atty.  Gen., 
and  Joseph  Bradford  Lancaster,  Diet  Atty. 
(Lewis  Gulon,  of  counsel),  for  the  State. 

Statement  of  the  Case. 

MONROE,  J.  Defendant  was  prosecuted 
under  an  indictment  for  murder,  and  con- 
victed of  manslaughter;  and,  having  appeal- 
ed, he  presents  bis  case  to  this  court  by 
means  of  bills  of  exception  to  the  ruling  of 
the  trial  judge  (1)  In  refusing  to  grant  a 
continuance,  and  (2)  In  excluding  testimony 
to  prove  prior  communicated  threats,  said 
to  have  been  made  by  the  deceased  upon  his 
life. 

Opinion. 

1.  It  appears  from  the  statement  per  cur- 
lam,  in  the  first  bill,  that  upon  the  first  trial 
of  the  case  (which  resulted  In  a  mistrial)  a 
certain  Will  May  was  not  summoned;  that 
on  a  second  trial  he  was  summoned  for  the 
defense,  but  did  not  appear;  that  defendant 
applied  for  a  continuance  on  account  of  his 
absence,  and  that  the  application  was  de- 
nied; that  on  the  last  trial  he  was  summon- 
ed in  New  Orleans,  out  of  the  jurisdiction 
of  the  trial  court  and  that  he  was  then  in 
the  employ  of  the  Southern  Pacific  Company, 
and  showed  the  sheriff  a  railroad  pass,  and 
stated  that  he  expected  to  leave  that  day 
for  Texas.   The  trial  judge  says: 

"I  did  not  consider,  from  the  showing  made, 
that  there  would  ever  be  any  certainty  of  get- 
ting the  attendance  of  this  witness,  and  it  de- 
veloped on  the  trial  of  the  case  that  his  testi- 
mony was  not  admissible,  had  he  been  present." 

The  last  statement  was  predicated  upon 
the  facts  that  defendant  bad  alleged  that 
the  witness  would  testify  to  prior  communi- 
cated threats  made  by  deceased  upon  bis  (de- 
fendant's) life,  and  that  the  court  excluded 
such  testimony  upon  tbe  ground  that  no 
overt  act  on  the  part  of  the  deceased,  prior 
to  the  killing,  was  proved. 

There  Is  no  reversible  error  In  the  rul- 
ing complained  of.  There  is  a  broad  discre- 
tion vested  in  the  trial  judge  in  the  matter 
of  granting  a  continuance,  and  it  is  no  abuse 
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of  that  discretion  where,  being  satisfied  from 
the  evidence  adduced  that  there  Is  so  rea- 
sonable certainty  that  a  witness  can  be  ob- 
tained for  the  purposes  of  a  subsequent  trial, 
he  refuses  a  continuance  asked  for  on  ac- 
count of  his  absence.  Moreover,  as  will  ap- 
pear upon  consideration  of  the  other  point 
presented  on  behalf  of  defendant,  the  testi- 
mony which  the  absent  witness  was  expect- 
ed to  give  would  have  been  Inadmissible,  had 
he  been  present,  from  which  it  follows  that 
defendant  was  not  prejudiced  by  his  absence. 
State  v.  Timberlake,  50  La.  Ann.  311,  23 
South.  276;  State  v.  Cook,  52  La.  Ann.  114, 
26  South.  751;  State  v.  Mansfield,  52  La. 
Ann.  1355,  27  South.  887. 

2.  Defendant  attempted  to  prove  by  a  wit- 
ness named  Wood  that  on  the  day  before  the- 
homicide  the  deceased  made  threats  against 
his  life,  and  by  himself  that  Will  May  (or 
Wood),  on  the  morning  of  the  homicide,  told 
him  that  deceased  had  told  them  that  he 
was  going  to  kill  him  (defendant)  before  2 
o'clock,  which  testimony  was  excluded,  on 
the  ground  that  there  had  been  no  sufficient 
evidence  of  an  overt  act,  committed  by  the 
deceased  prior  to  the  homicide,  to  open  the 
door  to  such  evidence.  The  bills  of  excep- 
tion recite  that  defendant  and  one  Miller 
had  testified  that  the  latter  was  about  50 
feet  distant  from  defendant  and  deceased, 
who  were  sitting  under  a  tree;  that  they 
rose,  and  that  deceased  struck  defendant, 
staggering  him  back,  and  Immediately  after- 
wards took  him  by  the  collar  with  his  left 
hand  and  threw  his  right  hand  either  In  his 
side  or  hip  pocket,  at  the  same  time  apply- 
ing a  foul  epithet  to  defendant,  and  saying, 
"I'll  kill  you;"  and  that  thereupon  defend-' 
ant  shot  Mm.  One  of  the  bills  also  recites 
that  one  Crow  testified  he  was  about  100 
yards  away,  saw  deceased  and  defendant, 
apparently  wrestling,  and  that  deceased 
knocked  off  defendant's  hat. 

The  statement  per  curiam  Is  to  the  effect 
that  the  testimony  of  Miller  was  uncorrob- 
orated, save  by  that  of  defendant,  and  pre- 
sented a  state  of  facts  different  from  that 
shown  by  the  testimony  given  by  a  number 
of  unbiased  witnesses,  and  that  no  one,  not 
even  Miller  or  defendant,  testified  to  the 
circumstance  mentioned  by  Crow.  Where- 
fore the  trial  judge  says  he  did  not  attach 
much  weight  to  the  testimony  relied  on.  He 
further  says: 

"The  facta  were:  The  two  young  men,  de- 
fendant and  deceased,  were  sitting  under  a 
small  tree,  about  60  or  70  feet  from  the  depot 
at  Franklinton,  at  11  a.  m.,  talking.  Deceased 
was  in  his  shirt  sleeves.  Whether  accused  had 
on  bis  coat  or  not,  evidence  is  conflicting.  They 

St  into  some  dispute.  Accused  started  to  rise, 
eceased  immediately  arose,  almost  at  the  same 
time.  Deceased  was  trying  to  catch  accused 
by  the  arm,  or,  as  some  of  the  witnesses  state, 
Kot  behind  accused;  that  accused  had  a  pistol 
in  bis  hand;  that  the  pistol  went  off;  that 
two  more  shots  were  Area ;  that  marshal  and 
other  parties  ran  and  laid  deceased  on  the 
ground ;  that  deceased  was  searched  and  bad 
no  weapon,  not  even  a  pocket  knife,  on  him ; 


that  accused  had  the  pistol  In  bis  hand,  with 
three  chambers  empty.  This  was,  in  substance, 
the  testimony  of  nve  or  six  good  reliable  wit- 
nesses. In  the  face  of  such  facts,  I  did  not 
consider  sufficient  foundation  had  been  laid." 

The  testimony  referred  to  has  not  been 
brought  up,  and  In  its  absence  we  must  as- 
sume it  to  have  been  as  stated  by  the  Judge, 
and,  so  assuming,  we  agree  with  him  that 
no  overt  act  was  proved,  and  hence  are  of 
opinion  that,  under  the  jurisprudence  of 
this  court,  the  testimony  as  to  prior  threats 
by  the  deceased  was  properly  excluded. 
State  v.  Williams,  111  La.  21L,  35  South.  521 ; 
State  v.  Forbes,  111  La.  474,  35  South.  710; 
State  v.  Ford,  37  La.  Ann.  443;  State  v. 
Bowser,  42  La.  Ann.  936,  8  South.  474 ;  State 
v.  Taylor,  44  La.  Ann.  783,  11  South.  132; 
State  v.  Stewart,  45  La.  Ann.  1164,  14  South. 
143;  State  v.  Golden,  113  La.  791,  37  South. 
757 ;  State  v.  Feazell,  116  La.  264,  40  South. 
698. 

The  motion  for  new  trial,  and  bill  to  the 
overruling  of  the  same,  present  no  other  mat- 
ter requiring  consideration. 

Judgment  affirmed. 

(121  La.) 
No.  16,914. 

HAND  LIN  v.  CITY  OF  NEW  ORLEANS 
et  al. 

(Supreme  Court  of  Louisiana.   May  11,  1908.) 

1.  Eminent  Domain— Expbopbiation — Right 
to  Damages— Street. 

The  city  of  New  Orleans  in  law  cannot 
be  made  to  pay  for  the  value  of  land  in  effect 
dedicated  by  the  owner  for  use  as  a  public 
street 

2.  Estoppel— Acts  of  Dedication. 

Years  back  in  partition  proceedings,  aim 
In  suits,  the  block  of  plaintiffs  land  was  des- 
cribed by  him  as  bounded  by  a  public  street. 
The  declarations  in  deed  and  the  averments  in 
petitions  bind  the  owner. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dir. 
vol.  19,  Estoppel,  |§  165-169.] 

3.  Same— Estoppel  by  Deed— Official  City 
Map. 

The  survey  of  the  streets  by  the  city  sur- 
veyor and  the  maps  show  that  the  street  is  pub- 
lic. 

The  owner  referred  to  and  made  use  of 
these  maps  as  correctly  setting  out  the  street 
as  a  public  street. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  W.  W.  Handlln  against  the  city 
of  New  Orleans  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

William  Walter  Handlln  (Emile  Pomes,  of 
counsel),  for  appellant.  St  Clair  Adams, 
Asst.  City  Atty.,  for  appellees. 

BREAUX,  C.  J.  Plaintiff  Is  the  owner  of 
land  In  the  city  of  New  Orleans  form  ins 
part  or  the  whole  of  a  square. 
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His  complaint  is  that  the  city  hag  taken 
possession  of  a  strip  of  this  land  and  opened 
it  np  to  the  public  as  a  street 

He  claimed  $5,600  from  the  city  as  damages 
for  alleged  trespass,  averring  that  the  city 
proceeded  by  force  and  violence. 

He  avers.  In  substance:  That  he  went  Into 
possession  of  this  land  over  80  years  ago 
and  that  his  possession  has  been  continuous. 
That  the  land  was  part  of  the  outlying  dis- 
tricts of  the  city,  and  that  the  street  opened 
up  had  never  been  previously  a  street— only 
nominally  a  street 

That  bis  action  was  possessory,  and  that 
the  city  should  be  held  to  observe  the  forms 
required  by  law  In  expropriating  property. 
That  the  city  was  without  right  to  assume 
possession,  as  it  bad  no  title. 

The  street  in  question  Is  numbered,  and 
was  named  Seventeenth.  It  is  now  known 
as  Palmetto  street 

The  defense  was  that  plaintiff  has  no 
cause  of  action.  This  exception  was  over- 
ruled, with  privilege  reserved  to  the  defend- 
ant by  the  court  of  renewing  that  plea  on  the 
merits. 

The  defendant  also  interposed  the  plea  of 
estoppel,  grounded  on  plaintiff's  petition  in 
the  case  of  W.  W.  Handlin  v.  Weston  Lumber 
Company,  47  La.  Ann.  401,  16  South.  955.  de- 
cided by  this  court  as  concluding  him  from 
claiming  the  street  in  question. 

The  defendant  in  Its  answer  claimed  that 
Seventeenth  street  had  been  dedicated  to 
public  use  before  the  date  that  plaintiff 
became  the  owner  of  the  property,  and  that 
this  dedication  was  recognized  and  confirmed 
by  the  defendant. 

Briefly  stated,  the  judge  of  the  district 
court  held :  That  defendant  had  not  lost  the 
use  of  the  land  known  as  Seventeenth  street 
by  nonuse.  That  the  plaintiff,  in  taking 
possession  of  the  land  dedicated  as  a  street, 
and  by  laying  it  out  In  the  official  map,  and 
by  the  description  in  plaintiff's  title  deed 
recognizing  this  street  could  not  divest  the 
city  of  its  rights,  nor  thereby  compel  the 
city  to  resort  to  appropriation  proceedings. 

The  foregoing  sufficiently  states  the  case. 

We  will  now  note  the  facts  needful  for 
the  decision. 

A  sketch  of  the  ground  is  annexed,  show- 
ing the  location  of  the  street. 

The  facts  from  the  record  in  the  order  of 
time  show  that  years  ago,  when  the  plaintiff 
became  the  owner  of  the  land  in  indivislon 
with  another  person,  the  land  In  question 
was  bounded  by  four  streets.  One  of  them 
is  numbered,  and  named  Seventeenth. 

It  was  established  and  named  by  his  au- 
thors. 

In  the  course  of  time,  in  the  year  1864,  he 
sought  and  obtained  from  the  court  an  order 
to  divide  the  property,  and  accordingly  a 
partition  was  made. 


The  land  described  In  the  act  of  partition 
was  bounded  by  Seventeenth  street 

There  Is  In  evidence  a  written  lease  by 
plaintiff  to  T.  O.  Starke,  dated  the  18th  day 
of  February,  J 868,  in  which  the  property  Is 
described  just  as  it  is  in  the  act  of  partition. 

In  the  year  1894  plaintiff  Instituted  suit 
against  the  owners  of  adjacent  lands. 

In  bis  petition  he  described  the  property 
as  bounded  by  Seventeenth  street 

The  following  is  an  excerpt  from  the  peti- 
tion: 

•The  said  Weston  Lumber  Company  has  with- 
!  in  the  last  four  months  taken  willfully,  forci- 
!  bly,  and  illegally  possession  of  petitioner's 
!  square  of  ground,  numbered  769,  in  this  city, 

bounded  by  Short,   Seventeenth,  Washington, 

and  Dickson  streets." 

In  this  present  suit  the  land  Is  described 
hi  the  same  way,  except  that  plaintiff  seeks 
to  qualify  the  description  by  the  use  of  the 
word  "nominally";  that  is,  that  the  bound- 
•  ary  is  nominally  Seventeenth  street 
j     Judgment  was  rendered,  and  In  the  judg- 
j  ment  the  land  Is  bounded  as  described  In  the 
!  petition. 

There  Is  no  question  but  that  at  all  times, 
as  relates  to  description,  Seventeenth  street 
was  referred  to  as  the  boundary  of  plaintiff's 
I  land. 

The  position  of  plaintiff  is  that  this  de- 
|  scriptlon  and  this  street  was  merely  a  map 
designation  of  the  land,  and  that  he  In 
reality  for  over  30  years  has  been  In  continu- 
ous possession  of  all  the  land,  including  the 
street,  which  was  within  his  inclosures. 

The  testimony  regarding  plaintiff's  alleged 
possession  Is  earnestly  controverted  by  de- 
fendant. 

Attention  is  called  to  the  fact  that  plain- 
tiff did  not  testify  regarding  his  possession, 
but  was  silent  and  called  witnesses  to  prove 
his  possession  who  knew  less  in  that  respect 
than  he  did  himself. 

Plaintiff  appeared  in  his  cause  aa  one  of 
counsel. 

Plaintiff's  reply  to  the  above  assertion  Is 
that  there  was  no  necessity  for  his  testifying, 
as  he  had  testified  in  the  case  (the  record  of 
which  is  In  evidence  with  the  consent  of 
both  parties  to  the  suit).  He  referred  to  the 
testimony  of  plaintiff  as  set  out  In  the  record 
of  Handlin  v.  Weston  Lumber  Company,  47 
La.  Ann.  401,  16  South.  955. 

He  is  not  fortunate,  for  this  testimony 
shows  that  the  property  was  dedicated,  In 
effect  at  least  to  public  use. 

In  the  brief  plaintiff  .states  as  follows: 

"Brief  [referring  to  defendant's  brief]  says 
plaintiff  'did  not  take  the  stand,  and  did  not 
prove  prescription.'  But  in  Weston  [that  is, 
the  suit  above  referred  to,  the  record  of  which 
is  in  evidence]  be  did  testify  and  prove  posses- 
sion for  45  years,  from  1861  to  1906." 

If  this  be  construed  literally,  It  proves  that 
plaintiff  was  in  possession  of  the  land,  with 
boundaries  as  set  out  in  the  petition,  in  Hand 
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lin  v.  Lumber  Co..  47  La.  Ann.  401,  16  South. 
955,  before  referred  to. 

We  have  noted  that  a  partition  was  made 
of  the  property  in  1864.  The  boundary  of  the 
property  was  the  same;  that  is,  by  Seven- 
teenth street,  as  described  In  the  act  of  par- 
tition. 

The  ,  map  of  survey,  which  was  the  basis  of 
a  partition  (a  sketch  of  which  is  annexed  be- 
low), shows  the  different  streets. 


was,  in  effect,  an  exchange;  a  notarial  act, 
in  which  each  owner  recognized  the  street  as 
public  without  the  least  qualification. 

The  declaration  in  the  act  of  partition  has 
all  the  force  and  effect,  as  relates  to  bound- 
ary, which  a  sale  can  posibly  have.  All  rea- 
sons which  render  a  sale  binding  as  relates 
to  boundary  apply  in  the  case  of  a  partition. 

Besides,  in  this  instance,  the  declaration 
in  the  deed  setting  out  this  street  aa  the 


Carroui.t 


h 
h 

0 

r 
o 
\n 

uJ 
u. 
a. 


.  Cam*  ^  -Ay^-JMU  £ 


fIL  E. 


But  it  Is  contended  that  Inasmuch  as  a 
partition  is  declaratory  of  the  respective 
rights  of  the  owners  and  of  the  property  as 
allotted  in  the  partition,  it  is  not  as  in  case 
of  a  sale.  Reference  to  streets,  plaintiff  con- 
tends, is  not  to  be  held  as  binding  as  it  is 
when  a  sale  or  an  exchange  of  property  is 
made  by  reference  to  certain  streets. 

We  do  not  as  relates  to  boundary,  find  it 
possible  to  agree  with  that  contention.  This 
act  of  partition,  in  one  sense  at  least  bad 
the  effect  of  a  sale  or  an  exchange.  It  was 
a  severance  of  the  common  or  undivided  in- 
terest in  real  estate.  One  Joint  owner  trans- 
ferred to  the  other  all  bis  rights  therein.  It 


boundary  Is  particularly  binding.  It  is  the 
official  map  of  the  city.   It  is  authoritative. 

In  a  well-considered  case  this  court  held 
that  the  sale  of  property  fronting  on  a  street 
as  shown  by  a  plan  of  the  municipality, 
which  is  made  the  basis  of  the  act  Is  equiva- 
lent to  a  dedication.  Burthe  v.  Fortier,  15 
La.  Ann.  9. 

Plaintiff  sought  to  sell  part  of  this  proper- 
ty—advertised It  as  bounded  as  before  men- 
tioned and  as  shown  by  foregoing  sketch. 

One  of  plaintiff's  positions  is  that  It  was 
a  mere  advertisement  and  an  offer  to  sell,  bat 
not  a  sale ;  that  his  cause  did  not  come  with- 
in the  category  of  those  cases  In  which  prop- 
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erty  has  been  sold  and  a  boundary  recogniz- 
ed; and  that,  in  consequence,  the  decision 
relating  to  such  recognition  does  not  apply 
here. 

It  remains  as  a  fact  that  he  became  the 
owner  of  this  property  in  the  partition,  as  be- 
fore mentioned,  and  that  full  recognition,  as 
before  mentioned,  was  given  to  this  Btreet  in 
the  act  of  partition.  Besides,  even  though 
he  has  not  sold  the  property,  the  advertise- 
ment above  referred  to  recognized  and  con- 
firmed by  his  own  offer  the  different  acts  dec- 
laratory of  the  street  as  public. 

In  addition  to  the  parties  to  the  partition, 
between  Allen  and  the  plaintiff,  joint  owners, 
others  owned  property  bounded  on  one  side 
by  this  street  They  recognize  the  street  as 
a  public  street 

The  destination  made  by  the  owner  is 
equivalent  to  title  In  regard  to  such  servitude 
as  to  streets  and  other  public  places.  Civ. 
Code  1838,  art.  767;  Sheen  v.  Stothart,  29 
La.  Ann.  632. 

Another  ground  of  plaintiff  is  that  the 
city  is  without  right  to  open  the  street  with- 
out first  instituting  suit  and  obtaining  a  judg- 
ment recognizing  Its  title  to  the  street 

Decisions  have  already  settled  that  point 
adversely  to  plaintiffs  contention.  Lafitte  v. 
City,  52  La.  Ann.  2090,  28  South.  327. 

It  has  been  held  that  under  Its  police  pow- 
er it  has  the  right  to  remove  obstructions  on 
the  public  street 

When  a  town  is  laid  off,  or  a  suburban  dis- 
trict Is  subdivided  into  lots,  and  streets  are 
opened,  and  persons  acquire  lands  therein, 
Improvements  are  made  on  some  of  the  lots, 
the  town  or  city  In  the  exercise  of  its  police 
power  has  the  right  to  have  the  streets  open- 
ed if  they  have  been  closed  regardless  of  the 
number  of  years  that  they  have  been  closed. 

The  test  Is  dedication  vel  non.  If  It  has 
become  a  public  street,  the  obstructions  may 
be  removed  by  order  from  the  authorities  of 
the  municipality.  It  may  be  subject  to  such 
steps  as  an  owner  may  take  to  assert  his 
right  If  any  he  has;  but  if  there  has  been 
a  dedication,  as  in  this  case,  he  certainly 
would  be  the  loser. 

If,  every  time  an  owner  conceives  that  he 
has  a  right  to  the  public  street,  it  would  be 
possible  for  hhn  by  mere  objection  to  compel 
the  municipality  to  bring  suit  against  him, 
as  in  a  possessory  action,  there  would  be 
streets  closed  to  the  great  inconvenience  of 
the  public. 

Plaintiff  having  acknowledged  and  confirm- 
ed the  dedication  by  describing  the  block  In 
which  his  property  is  situated  as  before  men- 
tioned, he  cannot  maintain  the  plea  of  pre- 
scription. 

The  plaintiff  properly  asserts  that  all  per- 
sons have  an  equal  right  In  opposition  to  the 
acts  of  the  state  or  municipality,  if  illegal. 

That  is  entirely  true,  but  the  Illegality  or 
Irregularity  must  be  shown. 


We  have  not  found  either.  It  only  remains 
for  us  to  affirm  the  judgment 

For  reasons  assigned,  the  judgment  Is  af- 
firmed. 

(121  La.) 

No.  17,040. 

STATE  v.  HONORE. 

(Supreme  Court  of  Louisiana.    May  11,  1908. 
Rehearing  Denied  June  8,  1908.) 

1.  Homicide— Evidence  of  Othee  Crimes— 
Ground  or  Defense  Not  Sustained. 

•  The  ground  urged  by  the  defendant  was 
that  the  testimony  of  a  witness  was  admitted, 
over  the  objection  of  his  counsel,  which  related 
to  another  and  distinct  crime  than  that  with 
which  the  defendant  was  charged  and  for  which 
be  was  placed  on  trial. 

2.  Same— Abbest  Made  Without  Wabbant. 

It  became  evident  during  the  examination 
of  witnesses,  as  inferred  from  the  record,  that 
there  was  reason  for  admitting  testimony  to  the 
end  of  proving  that  a  felony  had  been  commit- 
ted, or  there  was  good  reason  to  suspect  that  a 
felony  had  been  committed,  when  the  police 
officer,  who  was  killed,  attempted  to  arrest  the 
accused. 

8.  Criminal   Law— Instructions— Evidence 
of  Other  Crimes— Charge  of  Trial  Judge. 
The  jury's  attention  in  the  charge  was  di- 
rected to  the  purpose  of  admitting  the  testi- 
mony, the  arrest  having  been  made  without  a 
warrant  "that  the  proof  of  the  commission  of 
a  felony  was,  therefore,  necessary  to  justify 
such  arrest.    Testimony  which  went  to  prove 
another  and-  distinct  crime  was  not  admissible  of 
itself.  The  testimony  the  purpose  of  which  was 
to  show  the  cause  of  the  attempted  arrest  was 
admissible  under  instructions  stated. 
(Syllabus  by  the  Court.) 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;  Frank  D.  Chretien,  Judge. 

Edward  Honore  was  found  guilty  of  mur- 
der, and  appeals.  Affirmed. 

Henry  Oscar  Hollander  and  Barnard  Bee 
Howard,  for  appellant  Walter  Gulon,  Atty. 
Gen.,  and  James  Porter  Parker,  Dist.  Atty., 
for  the  State. 

BREAUX,  C  J.  On  the  7th  day  of  Novem- 
ber, 1907,  the  grand  Jury  found  a  true  bill 
against  the  defendant  charging  him  with 
having  taken  the  life  of  Robert  J.  Cambias, 
Jr.,  on  the  18th  day  of  October,  1907. 

He  was  arraigned,  and  in  January  he  was 
placed  on  his  trial,  and  on  the  31st  day  of 
that  month  he  was  found  guilty  of  murder  as 
charged. 

The  defendant  having  no  counsel,  was  de- 
fended by  counsel  appointed  by  the  court, 
who  appealed  to  this  court  from  the  verdict 
found  by  the  jury  and  the  sentence  of  the 
court 

There  is  a  bill  of  exceptions  In  the  record 
setting  out  the  different  grounds  of  defense, 
such  as  that  the  verdict  is  contrary  to  the 
law  and  the  evidence,  that  the  verdict  failed 
to  give  to  the  accused  the  benefit  of  such  rea- 
sonable doubt  as  he  was  entitled  to  under  the 
law,  that  the  verdict  was  not  responsive  to 
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the  charge  of  the  court,  that  the  court  charg- 
ed the  jury  that,  if  the  accused  submitted  to 
arrest  and  was  assaulted  without  cause  or 
provocation  by  the  deceased,  then  he  was 
not  guilty  of  the  crime  charged,  and  in  that 
case  he  could  only  be  found  guilty  of  man- 
slaughter. 

It  alao  appears  by  the  bill  of  exceptions  ; 
that  the  defendant  asked  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 

We  have  copied  these  grounds,  although  j 
they  are  not  insisted  upon,  and  in  any  event  j 
are  not  grounds  for  setting  aside  the  verdict, 
as  It  does  not  appear  that  they  gave  good 
ground  for  complaint,  or  that  the  ruling  of 
the  court  a  qua  regarding  them  was  errone- 
ous. 

I  It  was  for  the  jury  to  determine  under 
proper  instructions  whether  the  facts  were 
such  as  to  render  it  evident  that  the  defend- 
ant was  guilty. 

This  they  have  done,  and  it  now  remains 
for  us  to  consider  the  questions  of  law,  and  | 
such  facts  properly  brought  up  before  the 
court  as  may  be  needful  In  considering  these 
questions. 

The  only  point  argued  before  us  in  the 
brief  on  appeal  Is  whether  the  evidence  of  a  , 
separate  and  distinct  offense  Is  admissible, 
although   not  connected  with   the  offense  I 
charged. 

The  facts  are,  as  relates  to  this  point,  that 
one  hour  before  the  commission  of  the  crime  • 
charged,  at  a  distance  of  about  five  squares  j 
from  the  scene  of  the  homicide,  a  witness,  j 
John  Sherman,  who  had  been  wounded  in  \ 
the  neck  and  back,  was  at  a  drug  store  where  j 
he  was  having  his  wounds  dressed.   The  de-  i 
ceased,  Cambias,  who  was  in  uniform  and  ' 
on  duty,  entered  the  drug  store  and  spoke  to  , 
this  witness,  and  the  witness  Sherman  at  { 
that  time  told  him  how  he  had  received  his  , 
wounds.    This  witness  left  the  drug  store 
in  company  with  the  police  officer,  and  repair- 
ed to  the  place  where  he  had  been  wounded, 
and  pointed  out  the  defendant  as  his  assail- 
ant. 

The  officer  then  attempted  to  effect  the  ar- 
rest of  the  accused,  and  at  that  time  the  po- 
lice officer  was  killed. 

The  complaint  on  appeal  presented  by 
learned  counsel  is  that  the  witness  Sherman, 
while  testifying,  was  allowed  to  detail  the 
occurrence  of  a  distinct  crime,  to  wit,  that  of 
wounding  the  witness ;  that  this  witness  was 
permitted  to  show  to  the  jury  "the  scars  and  ; 
wounds  he  had  received,  and  to  refer  to  the 
dressing  of  the  wounds  and  the  treatment  re- 
ceived therefor." 

In  this  respect — that  is,  as  relates  to  the 
treatment  of  the  wounds — the  argument  of  ; 
counsel  is  broader  than  the  bill  of  exceptions.  . 
The  bill  of  exceptions  related  to  the  asserted 
independent  crime  and  the.  wounds  inflicted 
in  regard  to  which  the  witness  testified. 

We  have  noted  that  the  officer,  having  re- 
ceived information  sufficient  to  put  him  upon 
Inquiry,  attempted  to  make  the  arrest,  as  , 


was  proper  for  him  to  do  if  he  had  reason  to 
believe  that  the  facts  were  such  as  stated  to 
him  by  the  witness. 

How  better  to  prove  that  fact  than  by  the 
statement  that  the  officer  had  seen  the  wound- 
ed man  and  thereupon  went  to  the  scene  of 
the  homicide  and  attempted  to  effect  the  ar- 
rest when  he  was  killed? 

Generally  if  an  arresting  officer  be  not  per- 
mitted to  prove  the  character  of  the  informa- 
tion which  led  him  to  undertake  to  make  the 
arrest  without  a  warant  (as  Cambias,  the 
deceased,  attempted  to  do  in  this  case),  he 
would  very  seldom  be  justified  in  seeking  to 
arrest  a  person  without  a  warrant  having 
first  been  obtained. 

The  purpose,  we  take  it,  was  not  to  prove 
to  the  jury  that  another  crime  had  been  com- 
mitted, but  to  prove  why  it  was  that  the 
officer  sought  to  make  the  arrest 

This  court  has  laid  down  the  rule  that  a 
police  officer  may  prove  why  it  was  that  he 
sought  to  make  an  arrest,  or  made  an  arrest, 
and  that  he  was  in  the  discharge  of  the 
duty  with  which  he  was  Intrusted  as  an  of- 
ficer.  Marr's  Digest,  page  677,  §  406. 

We  quote  at  some  length  from  State  v. 
Stoudennan,  6  La.  Ann.  288: 

"The  fact  that  the  life  of  a  person  had  been 
endangered  in  her  own  domicile  was  sufficient 
to  justify  the  officers  in  entering  the  house  with 
her  to  protect  her  from  violence;  and.  having 
ascertained  that  the  peace  was  disturbed  and 
her  life  in  danger,  it  was  their  duty  to  arrest 
the  husband.  It  cannot  reasonably  be  denied 
that  the  facts  as  stated  amounted  to  a  disturb- 
ance of  the  peace,  and  the  seventh  section  of 
this  statute  expressly  authorized  the  guard  to 
arrest  without  warrant  a  person  caught  in  th» 
act  of  disturbing  the  peace.  Even  at  common 
law,  it  is  well  settled  that  a  constable  may  ar- 
rest any  one  for  a  breach  of  the  peace  in  bis 
presence,  and  keep  him  in  his  house  or  in  the 
stocks  until  he  can  bring  him  before  a  magis- 
trate."—citing  Archbold,  455. 

Again,  In  State  v.  Dcnkins,  24  La.  Ann. 
29,  the  court  held: 

"The  points  made  by  the  defendant  are  that, 
as  he  was  not  indicted  for  shooting  at  an  offi- 
cer (a  different  offense  from  the  one  charged', 
evidence  was  not  admissible  to  show  that  G.  W. 
Warren  was  a  public  officer,  and  that  the  officer 
having  no  warrant  or  authority,  and  no  felony 
having  been  committed,  there  was  nothing  to 
justify  pursuit  by  hue  and  cry,  and  endanger 
the  life  of  defendant" 

The  court  admitted  the  evidence  for  the 
purpose  of  enabling  the  prosecution  to  show 
that  at  the  time  the  offense  charged  was 
committed  Warren  Was  In  the  peace  of  the 
state  and  the  discharge  of  his  duties  as  a  pub- 
lic officer,  citing  Archbold,  vol.  1,  p.  01. 

The  court  held  that  this  ruling  Is  correct 

Very  much  the  same  view  is  expressed  in 
the  text  of  Under  hill  on  Evidence. 

The  difference  between  the  decisions  cited 
by  learned  counsel,  rendered  in  other  juris- 
dictions, and  the  case  here,  is  that  It  was 
held  in  several  of-  the  jurisdictions  of  the 
other  states  that  another  and  distinct  crime, 
not  connected  with  the  crime  for  which  the 
accused  is  placed  on  trial,  cannot  be  proved. 
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Here  there  was  no  purpose  to  prove  anoth- 
er crime  not  connected  with  the  cause  for 
which  the  accused  was  tried.  The  testimony 
related  to  the  cause  for  which  an  attempt 
was  made  to  arrest  the  accused. 

If  the  case  had  gone  to  the  jury  without 
testimony  showing  the  cause  for  the  arrest  or 
attempted  arrest,  the  state  would  have  had 
no  case  as  relates  to  the  crime  charged. 

The  testimony  was  admissible  under  the 
authorities  we  have  cited. 

The  trial  Judge  states  in  his  narrative, 
made  part  of  the  bill  of  exceptions,  that  the 
testimony  "was,  therefore,  necessary  to  Jus- 
tify such  arrest,"  and  that  in  the  course  of 
the  charge  he  Instructed  the  Jury : 

"That  an  arrest  may  also  be  made  without  a 
warrant  when  a  felony  has  been  committed,  or 
upon  a  reasonable  charge  of  the  felony  having 
been  committed,  or  upon  his  own  reasonable 
suspicion  that  it  has  been  committed;  that 
suspicion  must  be  bona  fide,  and  probable  cause 
exist" 

The  purpose  of  the  charge  was,  we  infer, 
to  direct  the  attention  of  the  Jury  to  the  fact 
that  the  purpose  In  admitting  the  testimony 
was  that  they  might  consider  the  motive  of 
the  deceased  officer  at  the  time  of  the  homi- 
cide, and  that  it  was  not  a  wanton  or  illegal 
attempt  to  arrest  the  accused. 

There  is  another  ground,  merely  stated  in 
the  brief  of  learned  counsel  for  defendant,  re- 
garding witnesses  incapable  of  realizing  the 
sanctity  of  an  oath. . 

This  ground  is  not  pressed.  It  is  not  be- 
fore us  in  the  form  required. 

We  have  considered  the  different  questions 
raised,  and  the  result  is  as  before  expressed. 
We  do  not  think  we  should  disturb  the  ver- 
dict and  the  sentence  from  the  grounds  urg- 
ed. It  follows  that  we  must  affirm  the  Judg- 
ment 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be,  and  the  same  is  hereby,  affirmed. 

(121  La.) 
No.  16,597. 
HILL  v.  HILL. 
(Supreme  Court  of  Louisiana.    June  10,  1907. 
On  the  Merits,  June  8,  1908.) 

On  Motion  to  Dismiss.  ( 
1.  Courts — Supreme  Coubt— Jurisdiction. 

This  court  has  jurisdiction,  irrespective  of 
amount,  of  a  rule  to  recover  an  amount  claim- 
ed to  have  been  overpaid  in  a  settlement  of  a 
judgment  of  this  court.  In  such  a  case  the  mat- 
ter involved  is  the  interpretation  of  the  judg- 
ment of  this  court,  and  naturally  this  court 
ilone  can  interpret  its  judgments. 

On  the  Merits. 

>.  Payment— Mistake— Recovery  Back. 

Plaintiff  having  been  awarded  a  lump  sum, 
.vith  interest,  less  certain  amounts  received  on 
iccount,  and  having  been  paid  the  amount 
i warded,  with  interest,  less  only  the  principal 
if  the  amounts  so  received,  defendant  Is  entitled 
o  recover  the  interest  on  said  amounts  as  hav- 
ng  been  paid  in  error. 
(Syllabus  by  the  Court> 
46  SO.— 42 


Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  John  St.  Paul,  Judge. 

Action  by  Lillian  Hill  against  A.  M.  Hill. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Motion  to  dismiss  overruled,  and 
judgment  affirmed. 

William  Stirling  Parkerson,  for  appel- 
lant Dlnkelsplel,  Hart  &  Davey,  for  appel- 
lee. 

On  Motion  to  Dismiss. 

PROVOSTY.  J.  The  present  appeal  Is 
from  a  judgment  making  absolute  a  rule 
taken  by  defendant  on  plaintiff  to  show 
cause  why  a  certain  amount  paid  by  him  to 
her  as  part  of  the  settlement  of  the  Judg- 
ment rendered  by  this  court  in  this  case  (115 
La.  489,  89  South.  603)  should  not  be  return- 
ed as  having  been  paid  in  error.  Appellee 
has  moved  to  dismiss  the  appeal,  as  involv- 
ing an  amount  below  the  Jurisdiction  of  this 
court,  namely,  $257. 

The  sole"  dispute  between  the  parties  is 
as  to  whether,  under  a  proper  interpretation 
of  the  judgment  of  this  court  the  amount 
was  properly  paid  or  not  The  appeal  was 
therefore  properly  brought  to  this  court 
since  this  court  alone  can  interpret  its  own 
Judgments.  Brown  v.  Land  Co.,  49  La.  Ann. 
1779,  23  South.  292;  Holstein  v.  Hender- 
son, 6  Mart.  (N.  S.)  271;  Bank  v.  Mayor,  35 
La.  Ann.  411. 

The  motion  to  dismiss  Is  overruled. 

Statement  of  the  Case. 

MONROE,  J.  A  Judgment  of  separation 
a  mensa  et  thoro  having  been  rendered  in 
favor  of  plaintiff,  she  thereafter  obtained 
judgment  against  defendant  for  $53,425.69, 
with  legal  interest  from  the  date  of  the  judg- 
ment (February  6,  1905),  as  the  value  of  her 
Interest  in  the  pre-existing  community,  which 
judgment  was  amended,  on  appeal,  by  the 
deduction  of  $3,150,  paid  her  as  alimony  pen- 
dente lite.  Hill  v.  Hill,  115  La.  489,  39 
South.  503.  The  judgment  so  rendered  hav- 
ing been  paid  on  February  14,  1906,  defend- 
ant thereafter  proceeded  against  plaintiff  by 
rule,  alleging  that  he  had  overpaid  her  to 
the  extent  of  $257  ("inasmuch  as  she  was 
paid  interest  on  the  full  amount  of  her  judg- 
ment from  February  6,  1905,  instead  of  de- 
ducting therefrom  Interest  on  the  partial 
payments  of  alimony  made  before  and  after 
that  date"),  and  praying  that  she  be  con- 
demned to  refund  tnat  amount  The  rule 
was  made  absolute,  and  plaintiff  has  appeal- 
ed. The  Judgment  appealed  from  was  pred- 
icated upon  the  following  admission,  to  wit: 

"By  Mr.  Parkerson  (for  defendant  in  rule): 
It  is  admitted  that  on  the  14th  of  February, 
1906,  a  settlement  was  had,  and  when  the  judg- 
ment was  settled  in  full  no  allowance  was  made 
on  the  alimony  for  payment  of  interest,  and 
that  the  amount  claimed  in  this  rule  is  a  proper 
calculation.  It  is  further  admitted  that  Mrs. 
Hill  drew  $150  a  month  for  alimony,  and  that 
A.  M.  Hill,  during  the  same  period,  drew  $300 
per  month  for  his  own  account  the  expert's 
report  showing:     'N.  B.— From  the  24th  of 
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October,  1902,  Mr.  A.  M.  Hill  is  credited  on  the 
ledger  with  $300  per  month  as  salary  for  man- 
aging the  affairs  of  the  community. 

"By  Mr.  Hart  (for  plaintiff  in  rule):  To 
which  admission,  as  to  what  Mr.  Hill  drew, 
defendant  objects,  on  the  ground  that  the  same 
is  irrelevant,  for  the  reason  that  under  the  law 
the  community  between  Mr.  and  Mrs.  Hill  was 
dissolved  on  the  day  that  the  suit  was  brought, 
October  24,  1902,  and  that  in  the  final  judg- 
ment of  this  cause  the  plaintiff  was  given  judg- 
ment for  one-half  of  the  community  as  it  ex- 
isted on  that  day,  and  what  the  defendant  may 
have  used  after  that  date  is  a  matter  with  which 
the  plaintiff  has  no  concern,  as  same  was  not 
charged  to  her  in  any  form  in  the  settlement 
of  her  community  rights. 

"By  Mr.  Parkerson:  It  was  for  the  purpose 
of  showing  that,  at  the  same  time  when  Mrs. 
Hill  was  being  paid  $150  per  month,  Mr.  Hill 
was  drawing  $300  per  month. 

"By  the  Court:  The  objection  goes  to  the 
effect" 

To  which  rilling  the  plaintiff  in  rule  re- 
served a  bill. 

Opinion. 

The  judgment  obtained  by  Mrs.  Hill  was 
predicated  upon  the  value  of  the  community 
property  at  the  date  of  the  institution  of  the 
suit  for  separation  from  bed  and  board,  and 
Interest  was  allowed  on  the  whole  amount 
awarded  her.  Pending  the  suit  she  was  paid 
certain  amounts  as  alimony,  the  principal  of 
which  alone  was  deducted  in  the  settlement. 
It  is  clear  that  she  was  not  entitled  to  the 
interest  paid  (in  such  settlement)  upon  the 
amounts  which  she  had  previously  received. 
Curtis  v.  Lehmann  &  Co.,  115  La.  45,  88 
South.  887. 

Judgment  affirmed. 

(121  La.) 
No.  16,936. 

OPELOUSAS  NAT.  BANK  v.  PERRODIN. 

In  re  PERRODIN. 

(Supreme  Court  of  Louisiana.    March  2,  1908. 
Rehearing  Denied  May  25,  1908.) 

Bound  abies — Recognition — Evidence. 

Where,  in  an  action  of  boundary,  it  appears 
that  plaintiff  owns  property  to  the  eastward, 
and  has  no  title  to  property  lying  to  the  west- 
ward, of  a  certain  fence,  and  that  defendant  and 
his  authors  have  held  uninterrupted  possession 
as  owners  for  more  than  60  years  of  the  prop- 
erty to  the  westward,  and  that  defendant  claims 
nothing  to  the  eastward,  of  the  fence,  the  bound- 
ary will  be  fixed  at  the  line  of  the  fence,  and  it 
is  unnecessary  to  decide  whether  (under  Civ. 
Code.  art.  852),  in  order  to  prescribe  beyond 
his  title,  defendant  can  add  to  his  own  posses- 
sion that  of  his  authors. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  §?  243-248.] 

(Syllabus  by  the  Court.) 

Certiorari  to  Court  of  Appeal,  Third  Cir- 
cuit. 

Action  by  the  Opelousas  National  Bank 
against  Jules  Perrcxlin.  Judgment  for  de- 
fendant was  reversed  in  the  Court  of  Appeal 
and  defendant  applies  for  certiorari  or  writ 
of  review.  Judgment  of  Court  of  Appeal  re- 
versed.  Judgment  of  district  court  amended. 


Lewis  &  Lewis  and  Gilbert  Louis  Duprv, 
for  applicant  Edward  Benjamin  Du  Buis- 
son,  for  respondent 

Statement  of  the  Case. 

MONROE,  J.  In  this  case,  which  is  an 
action  for  the  establishment  of  the  boundary 
between  two  lots  In  Opelousas,  plaintiff  ap- 
pealed from  a  Judgment  rendered  by  the  dis- 
trict court,  and  defendants  (the  heirs  of 
Jules  Perrodln,  who  died  shortly  after  the 
suit  was  begun)  answered  the  appeal,  pray- 
ing for  an  amendment  and  subsequently  ask- 
ed that  the  case  be  remanded,  for  the  admis- 
sion of  newly  discovered  evidence;  and,  the 
Court  of  Appeal  having  denied  the  applica- 
tion to  remand  and  given  judgment  in  ac- 
cordance with  the  theory  propounded  by 
plaintiff,  defendants  now  pray  that  the  judg- 
ment so  rendered  be  reviewed  by  this  court 
and  reversed. 

The  evidence  shows  that  square  No.  11. 
in  Opelousas,  bounded  by  Landry,  Main. 
Bellevue,  and  Court  streets,  was  originally 
divided  Into  four  lots,  and  was  Intended  to 
be  339  feet  2  inches  square  (each  lot  being 
169  feet  7  Inches  square).  It  appears,  bow- 
ever,  that  by  a  survey  made  In  1892  It  was 
found  that  the  square  (or  parallelogram) 
measured  342  feet  6  inches  between  Landry 
and  Bellevue  streets,  and  343  feet  2  lnchw 
between  Court  and  Main  streets,  and  we  are 
Informed  that  the  town  council,  In  adopting 
the  survey  so  made,  added  4  feet  to  the  east 
side  of  the  square.  Be  that  as  it  may,  plain- 
tiff purchased  the  property,  upon  the  own- 
ership of  which  it  predicates  this  suit  from 
Miss  Effle  B.  Ealer,  on  July  1,  1905,  by  the 
following  description,  to  wit: 

"A  certain  lot  *  •  •  at  the  corner  of  Main 
and  Landry  streets,  bounded  north  by  property 
of  Leonce  Sandoz,  south  by  Landry  street  east 
by  Main  street,  and  west  by  property  of  Jules 
Perrodin." 

At  the  date  of  the  purchase  the  eastern 
boundary  of  the  property  of  which  Jules 
Perrodln  was  in  possession  as  owner,  and 
which  his  authors  in  title  had  possessed  as 
owners  for  more  than  60  years,  was  Indicat- 
ed by  a  fence,  which  had  served  the  purpose 
which  It  then  served,  and  still  serves,  of  a 
fixed,  visible,  and  practical  boundary,  during 
all  that  period.  The  most  ancient  deed  ex 
hibited  by  plaintiff  is  that  from  Robert  Tay- 
lor to  Michel  Beck  (of  date  June  19,  1819). 
whereby  Taylor  sells  to  Beck — 

"a  certain  lot,  being  the  southeast  corner  of  a 
square  now  known  as  'square  No.  11,'  •  •  • 
bounded  on  the  south  by  Landry  street  and  on 
the  each  by  Main  street,  according  to  a  late 
plan  •  •  *  made  by  Joseph  Irwin  in  the 
year  1818 :  the  aforesaid  lot  •  *  •  being  al- 
so bounded  on  the  north  by  property  now  owned 
by  William  6.  Knox,  and  on  the  west  by  Manon. 
a  free  woman  of  color,  and  land  of  the  seller." 

In  February,  1821,  the  property  so  acquir- 
ed was  sold  by  the  parish  judge  at  the  in- 
stance of  the  executor  of  Beck's  widow  to 
Keller  and  Pux,  as- 
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"fronting  on  Main  and  Landry  streets,  and  ad- 
joining lands  of  the  widow  Lorenz,  Robert  Tay- 
lor, and  Manon  Baldwin,  having  one-third  of 
the  front  of  an  entire  lot  on  Main  street  by 

  feet  on  Landry  street  and  being  the 

southeast  corner  of  the  aforesaid  lot" 

In  December,  1825,  Fux  sold  his  interest 
In  the  property  to  Keller,  and  on  February 
23,  1820,  under  an  execution  against  Keller, 
the  sheriff  sold  to  Pierre  Louis  Cahanln — 

"all  that  certain  lot  *  *  *  known  •  *  * 
as  lot  No.  3,  in  square  No.  11.  bounded  on  the 
south  by  Landry  street  on  the  east  by  Main 
street  on  the  north  by  a  lot  of  Jean  Louis  Fux. 
and  on  the  west  by  lot  of  Joseph  Andrus  and 
Robert  Taylor." 

The  next  supposed  link  in  plaintiffs  chain 
of  title  that  we  find  Is  a  deed,  of  date  May 
4,  1887,  whereby  Oustave  Cahanin  sold  to 
Blgnon  &  Martin— 

"a  certain  portion  of  lot  No.  8,  in  square  No. 
11,  *  •  •  having  114  feet  6  inches  front- 
ing on  Main  street,  to  be  taken  from  the  corner 
of  the  house  and  running  back  to  the  lot  now 
occupied  by  Manon  Baldwin,  •  *  •  and  by 
the  lot  of  Andre  Lastrapes,  *  *  *  being  the 
same  lot  which  the  present  seller  acquired  at 
sheriffs  sale  on  the  23d  day  of  February,  1829." 

In  June,  1840,  Martin  sold  to  Blgnon  an 
undivided  half  Interest  In  the  lot  which  they 
together  had  acquired  from  Gustave  Cahanin, 
by  a  deed  in  which  the  lot  is  described  as 
having — 

"114  feet  6  inches  front  on  Main  street,  and 
running  back  on  Landry  street  179Vi2  feet, 
to  the  lot  now  occupied  by  Manon  Baldwin," 
etc. 

In  September,  1849,  Gustave  Cahanin,  as 
syndic  of  Blgnon,  sold  to  Roquet — 

"a  fraction  of  the  town  lot  No.  8,  in  square  No. 
11.  measuring  114  feet  6  inches  on  Main  street 
and  running  back  to  the  property  occupied  by 
Manon  Baldwin,"  etc 

On  April  13,  1862,  there  was  sold,  under 
order  of  court  in  the  succession  of  Roquet, 
to  a  M.  Perrault — 

"a  certain  fractional  lot  *  •  •  having  84 
feet  on  Main  street  and  running  back  to  the 
property  of  Jesse  Hayes  and  Solomon  Harmon, 
bounded  north  by  the  property  belonging  to 
Fremont  Guidry  and  Roy,  being  a  portion  of 
lot  No.  3,  in  square  No.  11"  and  "part  of  cer- 
tain property  purchased  by  said  Roquet,  deceas- 
ed, from  Gustave  Cahanin,  syndic,  •  •  *  on 
the  7th  day  of  September,  1849." 

On  June  4,  1852,  there  was  sold,  under  the 
same  authority,  to  Charles  N.  Ealer— 

"the  residue  of  a  certain  lot  No.  3,  in  square  No. 
11.  •  *  •  fronting  on  Main  street  and  run- 
ning? back  to  the  property  occupied  by  Manon 
Baldwin,  *  *  •  bounded  south  by  Landry 
street,  east  by  Main  street,  west  by  said  proper- 
ty of  Manon  Baldwin,  and  north  by  the  proper- 
ty lately  sold  to  Auguste  M.  Perrault." 

On  July  24,  1854,  Charles  N.  Ealer  sold  to 
Jesse  Hayes— 

"a  certain  fraction  of  ground  situated  in  the 
town  of  Opelousa8,  •  •  •  measuring  20  feet 
on  the  north  and  south  ends,  and  30  feet  on  the 
east  and  west  sides,  bounded  north  by  the  prop- 
erty of  A.  M.  Perrault,  south  by  Manon  Bald- 
win, east  by  vendor,  and  west  by  purchaser." 
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On  March  9,  1857,  the  sheriff,  under  an 
execution  against  Ealer,  sold  to  John  Mc- 
Donald— 

"one  lot  on  the  corner  of  Main  and  Landry 
streets,  bounded  on  the  south  [north]  by  proper- 
ty now  owned  by  Dr.  Charles  H.  Beauchamp, 
south  by  Landry  street,  measuring  84  feet  on 
Main  street  and  148  feet  on  Landry  street" 

On  October  11,  1862,  John  McDonald  and 
wife  donated  to  their  daughter,  Mrs.  Charles 
N.  Ealer— 

"a  lot  •  *  *  on  the  corner  of  Main  and 
Landry  streets,  measuring  84  feet  on  Main 
street  and  140  feet  on  Landry  street,  *  *  * 
being  the  same  purchased  by  the  said  McDonald 
at  sheriffs  sale  *  •  *  on  the  7th  [9th] 
March,  1857,"  etc. 

It  was  admitted  on  the  trial  below  that 
Miss  Effie  B.  Ealer,  plaintiffs  vendor,  ac- 
quired the  property  sold  by  her  by  inherit- 
ance from  her  parents;  but  defendant's 
counsel  now  say  that  the  admission  was 
made  in  error,  and  that  In  fact  Miss  Ealer 
acquired  only  as  the  heir  of  her  mother,  and 
in  this  It  seems  to  us  that  they  are  fairly 
sustained  by  the  record. 

Defendants  trace  their  title  to  Manon  Bald- 
win, to  whom,  on  July  1,  1815,  Isaac  Bald- 
win sold — 

"a  lot  in  the  town  of  Opelousas,  containing  50 
feet  by  a  depth  of  169  feet  7  inches,  *  •  * 
bounded  on  the  north  by  the  lot  of  Robert  Tay- 
lor, on  the  south  by  the  street  and  on  the  west 
by  the  public  square." 

This  lot  was  sold  by  the  sheriff  April  5, 
1823,  as  the  "lot  *  *  *  now  occupied  by 
Manon,"  to  Joseph  Andrus;  and  by  act  of 
October  5,  1833,  Andrus  reconveyed  It  to  her 
as — 

"the  same  now  occupied  by  the  said  Manon 
Baldwin,  and  the  same  that  she  has  occupied 
for  a  long  time,  said  piece  of  ground   •   *  * 

being  part  of  lot  No.  ,  in  square  No.  , 

on  the  plan  of  the  town,  *  *  *  to  have  and 
to  hold  •  •  •  for  and  during  her  natural 
life   only,   and  no  longer;   it   being  agreed 

•  •  •  that  at  the  death  of  the  said  Manon 
Baldwin  the  aforesaid  property  is  to  return  or 
revert  to  the  said  Joseph  Andrus  or  his  heirs." 

By  acts  dated,  respectively,  March  18  and 
27,  and  April  19.  1854,  and  May  20,  1856,  the 
heirs  of  Andrus  sold  the  property  to  Jesse 
Hayes;  the  act  of  March  27,  1854,  in  which 
the  majority  of  the  heirs  joined,  describing 
it— 

"as  a  certain  lot  or  fraction  of  the  lot  *  *  * 
conceded   by  Joseph  Andrus,   their  ancestor, 

•  *    *    to  Manon  Baldwin    *    *    *  during 
her  natural  life." 

And  on  December  5, 1884,  the  heirs  of  Jesse 
Hayes  sold  the  property  to  Jules  Perrodin 
as — 

"bounded  *  •  •  east  by  property  of  Mrs. 
Chas.  N.  Ealer,  Dr.  V.  Boagne  et  al.,"  and  as 
"being  the  property  on  which  now  stands  the 
Eureka  Hotel.'r 

On  February  28,  1888,  Jules  Perrodin  sold 
to  Auguste  Perrodin,  by  the  description: 

"A  certain  lot  known  as  the  Eureka  Hotel 

Eroperty,  bounded  east  by  Charles  N.  Ealer  and 
>r.  V.  Boagne,  west  by  Court  street." 
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And  on  June  21,  1889,  Auguste  Perrodln 
reconveyed  to  Jules  Perrodln  by  the  descrip- 
tion: 

"Un  certain  terrain  sur  lequel  11  y  a  on  hotel, 
'Eureka  Hotel,'  et  one  ecurie  •   •   *  borne 

•  •  *  est  par  le  propriety  do  Chas.  N.  Ealer 
et  Dr.  V.  Boagni,  ouest  par  la  rue  de  la  Cour 
[Court  street).* 

It  Is  shown  that  Ealer  cultivated  and  used 
the  ground  to  the  east  of  and  up  to  the  fence, 
and  that  he  planted  trees  and  maintained  a 
brick  walk  along  the  front  of  his  lot,  from 
the  corner  of  Main  street  to  a  point  about 
opposite  the  end  of  the  fence,  and  it  other- 
wise appears  that,  so  far  from  asserting  any 
claim  of  ownership  to  land  to  westward  of 
the  fence,  he  always  recognized  the  fence 
as  the  boundary  of  his  property.  On  the 
other  hand,  It  appears  that  on  the  disputed 
territory  Immediately  to  the  westward  of  the 
fence  there  has  always  been  a  stable,  which 
was  burned  and  rebuilt,  between  which  and 
the  fence  there  has  been  a  driveway  or  pass-  i 
age.  According  to  the  plat  or  survey,  made  , 
by  order  of  the  district  court,  the  distance 
from  the  corner  of  Court  street  to  the  fence 
Is  193  feet  7  inches,  and  from  the  fence  to 
the  corner  of  Main  street  149  feet  7  Inches, 
or  145  feet  7  inches,  as  the  square  be  held 
to  measure  843  feet  2  Inches  or  339  feet  2 
Inches. 

The  learned  judge  of  the  district  court 
concludes  his  carefully  prepared  opinion  as 
follows: 

"But  in  the  opinion  of  the  court,  at  most,  the 
plaintiff  is  entitled  to  the  148  feet  frontage  i 
mentioned  in  the  sheriff's  deed  to  McDonald,  | 

•  *  *  and  the  148  feet,  according  to  Littel  ; 
&  Homer's  measurement,  carries  the  southwest 
corner  of  plaintiff's  lot  about  4  feet  west  of 
the  fence  which  defendants  claim  as  the  bound- 
ary fence,  starting  from  the  corner  of  Main 
street  and  Landry.  The  defendants  earnestly 
contend  that,  as  they  and  those  under  whom 
they  hold  have  actually  possessed  the  strip  of 
4  feet  for  over  60  years  under  inclosures,  they 
are  entitled  to  hold  it  under  the  provisions  of 
Civ.  Code,  art.  852.  There  is  no  doubt  that 
said  strip  has  been  held  by  defendants  and  their 
predecessors  in  tenure  for  over  60  years  under 
inclosures,  and  if  the  question  were  res  Integra 
the  court  would  sustain  the  defendants'  conten- 
tion, under  Civ.  Code,  art.  852.  But  in  Railroad 
Co.  v.  Le  Rosen,  52  La.  Ann.  192,  26  South. 
854,  the  Supreme  Court  seems  to  have  inter- 
preted the  article  (852)  in  a  sense  precluding  de- 
fendants' contention,  and,  while  this  interpreta- 
tion by  the  Supreme  Court  is  open  to  criticism 
and  doubt,  the  court  feels  compelled  to  follow  it 
until  such  time  aa  it  may  be  modified  or  re- 
versed. 

"It  is  therefore  ordered  and  decreed  that  the  , 
boundary  line  between  plaintiff  and  defendants  . 
is  hereby  declared  to  be  148  feet  west  of  the  j 
corner  of  Landry  and  Main  streets,  and  that  | 
the  present  fence,  now  on  the  ground,  be  moved 
west,  so  as  to  give  the  plaintiff  snid  14S  feet,  1 
as  per  plat  and  proems  verbal  of  Littell  &  Hoi- 
lier,  surveyors,  on  file;  and  it  is  ordered  that 
the  costs  of  the  suit  be  paid,  in  equal  propor- 
tions, by  plaintiff  and  defendants." 

Our  Brethren  of  the  Court  of  Appeal,  con- 
curring with  the  trial  Judge  that  the  defend- 
ants could  not  acquire  by  prescription  be- 
yond the  limit  of  169  feet  2  Inches  (on 


Landry  street),  as  fixed  by  the  deed  from 
Isaac  Baldwin  to  Manon  of  July  1,  1815. 
differed  with  him  In  other  respects,  and 
held  that  plaintiff  is  entitled  to  have  the 
boundary  established  at  a  point  169  feet  7 
inches  to  the  eastward  of  Court  street,  and 
(allowing  for  4  feet  added  upon  the  other 
side  of  the  square)  173.7  feet  to  the  west- 
ward of  the  corner  of  Main  street 

Opinion. 

We  are  unable  to  discover,  after  a  careful 
consideration  of  the  muniments  exhibited 
by  plaintiff,  a  sufficient  basis  for  Its  asser- 
tion of  title  to  any  land  to  westward  of  the 
fence  which  has  served  as  a  fixed,  visible, 
recognized  boundary  between  the  property 
owned  and  possessed  by  plaintiff  and  the 
adjoining  property  for  upward  of  60  years. 
Geron,  a  witness  for  the  defense,  testified 
that  he  was  78  years  8  months  old,  and  that 
he  had  known  the  fence  since  he  was  12 
years  old;  and,  whilst  there  are  several 
witnesses  who  corroborate  his  testimony  (to 
the  extent  of  their  recollection),  there  are 
none  who  contradict  or  dispute  it  It  also 
appears  to  us  reasonably  certain  that  Manon 
Baldwin  occupied  the  property  to  the  west- 
ward of  the  fence,  under  a  claim  of  title  ad- 
verse to  that  set  up  by  plaintiff,  from  1S15 
until  the  date  of  her  death,  and  that  those 
who  have  succeeded  her  In  title  have  so 
occupied  it  since  that  date.  Manon's  title 
(from  Baldwin),  as  we  have  seen,  called  for 
but  169  feet  7  Inches  front  on  Landry  street; 
but  the  property  was  of  little  value  In  1815, 
and  It  seems  likely  either  that  *b  she  found 
and  took  possession  of  It  the  additional  area, 
which  is  the  subject  of  this  litigation,  was 
already  actually  inclosed  with  that  covered 
by  her  title,  or  else  that  she  caused  the 
fence  to  be  erected  where  it  has  since  stood, 
and  now  stands,  and  thereby  Inclosed  it; 
and  In  1833,  when  Joseph  Andrus  reconveyed 
to  her  the  usufruct  thereof  for  life,  the  prop- 
erty was  described,  not  as  measuring  169 
feet  7  inches  on  Landry  street  but  as  "a 
certain  lot  *  *  *  being  the  same  now 
occupied  by  the  said  Manon  Baldwin  and 
the  same  that  she  has  occupied  for  a  long 
time" — a  description  which  Included  all  the 
land  within  the  limits  of  her  inclosure.  and 
which,  in  the  main,  was  not  modified  in 
subsequent  conveyances,  since  the  heirs  of 
Andrus  (with  the  exception  of  one  or  two 
grandchildren,  who  executed  separate  con- 
veyances) sold  to  Hayes  their  Interest  in 
the  "lot  or  fractional  lot  *  •  *  con- 
ceded by  their  ancestor  to  Manon  Baldwin." 
and  the  heirs  of  Hayes  sold  the  property 
so  acquired  as  "bounded  •  •  *  east  by 
property  of  Mrs.  Charles  N.  Ealer,  Dr.  V. 
Boagne  et  al.,M  and  as  "being  the  property 
on  which  now  stands  the  Eureka  Hotel." 
which  latter  description  was  followed  In  the 
subsequent  transfers,  and,  as  we  understand 
the  record,  Includes  all  the  land  between 
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the  fence  and  the  corner  of  Court  street. 
Upon  the  other  hand,  Taylor  (under  whom 
plaintiff  claims),  In  1819,  sold  to  Beck  "a  cer- 
tain lot,"  the  dimensions  of  which  are  not 
given,  bounded  on  the  west  "by  Man  on,  a 
free  woman  of  color,  and  the  land  of  the 
seller"  (the  latter  part  of  the  description 
referring  to  land  owned  by  Taylor  and  lying 
to  the  north  of  Manon's  lot,  which  extended 
back  from  Landry  street  only  60  feet),  and 
there  is  nothing  to  Indicate  that  Taylor 
owned,  or  undertook  to  sell,  any  part  of  the 
lot  occupied  by  Manon,  or  that  Beck  under- 
stood that  he  had  acquired  any  part  of  that 
lot.  To  the  contrary,  when,  at  the  instance 
of  the  executor  of  Beck's  widow,  the  parish 
judge  In  1821  sold  the  property  that  Beck 
had  acquired,  it  was  described  as  "adjoining 
lands  of  Manon  Baldwin,  having  one-third 
of  the  front  of  an  entire  lot  on  Main  street, 
by  feet  on  Landry  street" — a  descrip- 
tion which  would  be  unaccountable  If  we  were 
to  assume  that  Beck  had  purchased  the  en- 
tire front  of  "an  entire  lot"  on  Landry  street, 
since,  though  the  parish  judge  may  not  have 
known  the  dimensions  of  a  lot  according  to 
the  plan  of  the  town  which  had  been  made 
during  the  preceding  year,  nevertheless,  If 
It  had  been  the  intention  to  sell  the  frontage 
of  an  entire  lot  on  Landry  street,  it  would 
have  been  as  easy  for  him  to  say  so  as  for 
him  to  say  that  he  sold  "one- third  of  the 
front  of  an  entire  lot  on  Main  street."  The 
vendees  at  the  sale  in  question  were  Keller 
and  Fux,  and  Fux  sold  his  interest  to  Keller, 
after  which  the  whole  property  was  sold, 
under  an  execution  against  Keller,  to  Pierre 
Louis  Cahanln  as  "all  that  certain  lot 
*  *  *  known  as  lot  No.  3,"  etc.,  and 
there  then  appears  to  be  a  break  in  the 
chain:  the  next  sale  that  we  find  being 
one  from  Gustave  Cahanin  to  Blgnon  & 
Martin,  in  which  the  property  sold  is  de- 
scribed 


"a  certain  portion  of  lot  No.  3,  *  •  •  hav- 
ing 114  feet  6  inches  fronting  on  Main  street, 
•  *  *  and  running  back  to  the  lot  now  occu- 
pied by  Manon  Baldwin  *  *  *  and  •  •  * 
the  lot  of  Andre  Lastrapea,"  etc. 

We  agree  with  our  learned  Brethren  of 
the  Court  of  Appeal  that,  as  Manon  was 
then  occupying  the  property  as  a  usufructu- 
ary, it  was  natural  that  she  should  be  re- 
ferred to  as  the  occupant,  rather  than  as 
the  owner.  But  the  fact  remains  that  she 
was  occupying  the  property,  that  the  proper- 
ty acquired  by  Blgnon  &  Martin  was  sold 
to  them  as  "running  back  to  the  lot  now  oc- 
cupied by  Manon  Baldwin,"  and  that  Blgnon 
&  Martin  could  not,  under  such  a  title,  have 
claimed  from  their  vendor  any  land  beyond 
the  boundary  of  the  lot  occupied  by  Manon, 
even  if  he  (the  vendor)  had  owned  the  whole 
of  that  lot.  Nor  was  the  situation  altered 
by  the  fact  that  when,  some  three  years 
later,  Martin  sold  his  interest  therein  to 
Bignon,  the  property  was  described  as  "run- 
ning back  on  Landry  street,  179 Via  feet, 


to  the  lot  now  occupied  by  Manon  Baldwin," 
any  more  than  it  would  have  been  altered 
if  the  western  limit  had  been  Court  street 
and  the  description  had  read  "running  back 
500  feet  to  Court  street,"  since  In  either 
case  the  monument  would  control  the  meas- 
urement Moreover,  when,  In  1852,  the  syn- 
dic of  Blgnon  made  the  sale  to  Ealer,  the 
measurement  on  Landry  street  was  omitted, 
and  the  property  was  merely  described  'as 
"running  back  to  the  property  occupied  by 
Manon  Baldwin,"  and  as  "bounded  *  •  * 
west  by  said  property  of  Manon  Baldwin." 
It  will  be  remembered,  in  this  connection, 
that  Manon's  original  title  called  for  but  50 
feet  of  depth  (from  Landry  street  back), 
whilst  Ealer's  title  called  for  114  feet  6  inch- 
es, less  34  feet  (sold  by  the  syndic  to  Per- 
rault),  or  say  84  feet  6  Inches,  of  depth,  from 
which  It  follows  that  there  was  a  strip,  34 
feet  6  Inches  wide,  which  projected  from  the 
upper  or  westward  side  of  Ealer's  purchase 
and  overlapped  the  lot  occupied  by  Manon 
until  it  reached  the  property  owned  by 
Hayes,  which  latter  extended  eastward  from 
Court  street  above  Manon's  lot  At  all 
events,  it  seems  to  have  been  so  understood, 
and  Ealer  sold  to  Hayes  "a  certain  fraction 
of  ground  •  *  •  measuring.  20  feet  on 
the  north  and  south  ends  and  30  feet  on 
the  east  and  west  sides,  bounded  •  *  • 
south  by  Manon  Baldwin,  east  by  the  vendor, 
and  west  by  purchaser" — a  description  to 
which  he  would  hardly  have  subscribed  if 
he  had  considered  himself  the  owner  of  the 
land  lying  to  the  south  of  that  sold,  and 
which  plaintiff  is  now  claiming,  under  his 
title.  Still  remembering  that  the  property, 
purchased  by  Ealer  was  described  as  running 
back  to  that  occupied  by  Manon  Baldwin,  It 
appears  that  when,  In  1857,  the  sheriff  seized 
and  sold  it,  he  described  it  as  "measuring  84 
feet  on  Main  street,  148  feet  on  Landry 
street";  and  when,  in  1862,  McDonald,  the 
adjudicatee,  and  his  wife,  made  the  dona- 
tion to  their  daughter,  Mrs.  Ealer,  they  de- 
scribed the  property  donated  as  "measuring 
84  feet  on  Main  street  and  140  feet  on  Land- 
ry street,  •  •  *  being  the  same  property 
purchased  by  said  McDonald  at  sheriff's 
sale,"  which  would  hardly  have  been  done 
if  it  had  been  supposed  that  Ealer's  title 
called  for  169  feet  7  inches  (or  173  feet 
7  Inches)  on  Landry  street — the  fact  being, 
as  we  take  it,  that,  Manon  having  died,  the 
description  "running  back  to  the  property 
occupied  by  Manon  Baldwin"  was  no  longer 
applicable,  and  the  parties  undertook  to 
substitute  the  measurement,  and  the  further 
fact  being  that,  as  Ealer  had  owned  and 
possessed  only  up  to  the  fence  constituting 
the  eastern  boundary  of  the  property  which 
Manon  had  occupied,  McDonald  and  his 
wife  could  have  acquired  no  more  than  that 
under  the  execution  against  him,  and  could 
have  donated  no  more  to  Mrs.  Ealer,  and 
it  Is  evident  that  It  was  so  understood,  since, 
during  the  43  or  44  years  which  Intervened 
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between  the  donation  and  the  filing  of  this 
suit,  no  one  ever  suggested  that  Mrs.  Ealer 
owned  any  land  to  the  westward  of  the  fence. 

Defendants'  application  (to  the  Court  of 
Appeal)  to  remand  was  predicated  upon  allega- 
tions to  the  effect  that  the  counsel  originally 
employed  had  died  before  the  taking  by 
plaintiff  of  the  appeal ;  that  the  counsel 
tben  employed  (being  defendants'  present 
counsel)  recalled,  and  discovered,  that  with- 
in four  years  after  his  purchase  Ealer  had 
mortgaged  the  property  acquired  by  him  as 
measuring  84  feet  on  Main  street  by  148  feet 
on  Landry  street;  that  he  had  subsequently 
on  two  occasions  joined  his  wife  In  mortga- 
ging It  by  the  same  description;  and  that, 
in  a  certain  suit  brought  by  his  wife,  to  which 
he  was  a  party,  the  measurement  of  the  prop- 
erty had  been  adjudged  to  be  as  thus  stated. 
Upon  the  showing  made,  we  should  be  In- 
clined to  think  that  the  case  ought  to  be  re- 
manded, if  we  considered  that  any  further 
evidence  of  the  character  indicated  were  nec- 
essary ;  but  as  we  have  concluded,  from  the 
evidence  already  adduced,  that  plaintiff  has 
no  title  to  any  land  to  the  westward  of  the 
fence,  which  for  more  than  60  years  has  sep- 
arated, and  now  separates,  the  property  own- 
ed by  it  from  the  property  adjoining,  and 
as  during  that  long  period  defendants  and 
their  authors  have  held  undisturbed  posses- 
sion as  owners  of  the  adjoining  property,  we 
are  of  opinion  that  the  additional  evidence, 
referred  to  In  defendants'  motion  to  remand, 
is  not  needed.  And,  In  view  of  the  conclu- 
sion stated,  we  find  It  unnecessary  to  deter* 
mine,  and  hence  express  no  present  opinion  up- 
on, the  question  whether,  under  article  852  of 
the  Civil  Code,  a  party  to  an  action  of  bound- 
ary, who  claims  to  have  acquired  beyond  the 
limits  of  his  title  by  "uninterrupted  posses- 
sion during  80  years,"  can,  for  the  purposes 
of  such  claim,  add  to  his  own  possession 
that  of  his  authors  in  title.  Civ.  Code,  art. 
845,  provides  that,  in  cases  such  as  this,  "the 
limits  [of  the  property,  the  boundaries  of 
which  are  to  be  fixed]  must  be  fixed  according 
to  the  respective  titles;  in  the  absence  of 
title  on  both  sides  possession  governs."  And 
as  plaintiff  has  no  title  to  the  land  to  the 
westward  of  the  fence,  and  defendants  are 
in  possession  of  the  land  so  situated,  assert- 
ing title  to,  and  claiming,  nothing  to  the 
eastward  of  the  fence,  we  need  go  no  further 
in  order  to  establish  the  boundary  at  the 
line  of  the  fence. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of 
Appeal,  here  made  the  subject  of  review, 
be  annulled,  avoided,  and  reversed,  and  that 
the  judgment  of  the  district  court  be  amend- 
ed, iu  that  it  is  now  adjudged  and  decreed 
that  the  boundary  line  between  the  property 
of  the  plaintiff  and  that  of  the  defendants  be. 
and  the  same  is  hereby,  fixed  upon  the  line 
of  the  present  fence  now  dividing  said  proper- 
ties, say  193  feet  4  inches  from  the  southwest 


corner  of  the  square  No.  11  in  whicli  said 
property  Is  situated. 

It  Is  further  adjudged  and  decreed,  that 
the  costs  of  the  appeal  and  of  this  applica- 
tion be  paid  by  plaintiff,  and  that  those  of 
the  district  court  be  divided  In  the  propor- 
tion of  one-half  to  plaintiff  and  one-taalf  to 
defendants. 

(121  La.) 
No.  16,984. 
LYONS  v.  AMERICAN  CIGAR  CO. 
(Supreme  Court  of  Louisiana.    June  8,  190S.) 

1.  Specific  Performance— Vebb ax  Contract. 

In  order  that  a  contract  for  the  sale  of  real 
estate  be  enforced,  or  that  damages  be  recovered 
for  noncompliance  therewith,  such  contract 
(save  where  the  vendee  is  put  in  actual  posses- 
sion of  the  property)  must  be  in  writing ;  hence 
a  petition  which  sets  up  a  written  contract,  pur- 
porting to  be  a  promise  to  sell  and  buy  real  es- 
tate, and  also  sets  up  a  subsequent  verbal  con- 
tract, whereby  an  essential  condition  of  the 
written  contract  is  alleged  to  have  been  abro- 
gated and  superseded,  and  which,  praying  for 
the  enforcement  of  both  contracts,  demands  the 
forfeiture  of  the  deposit  made  by  the  proposed 
vendee,  discloses  no  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {  113.] 

2.  Same— Pleading. 

An  allegation  that  one  has  made  no  effort 
to  do  is  not  the  equivalent  of  an  allegation  that 
one  is  able  to  do.  The  failure  to  make  the 
effort  may  be  predicated  upon  knowledge  of  its 
futility.  "Lex  neminem  cogit  ad  vans." 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Fred  Durleve  King,  Judge. 

Action  by  Alice  D.  Lyons  against  the 
American  Cigar  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Benjamin  Ory,  for  appellant  Denegre  * 
Blair,  for  appellee. 

MONROE,  J.  Plaintiff  appeals  from  a 
judgment  maintaining  an  exception  of  "no 
cause  of  action"  and  dismissing  her  suit 

The  petition  alleges  that  plaintiff,  through 
her  agent,  Willis  G.  Depew,  entered  into  a 
written  contract,  bearing  date  June  15,  1907. 
with  defendant,  whereby  the  latter  agreed 
to  buy  for  $37,500  a  certain  square  of  ground 
on  the  conditions  stipulated  in  said  contract, 
including  the  condition  that  defendant  should 
accompany  Its  acceptance  of  plaintiff's  offer 
with  "a  deposit  of  $4,000"  (changed  to  $3.- 
750),  "said  deposit  to  be  placed  In  the  hands 
of  Messrs.  I.  L.  Lyons  &  Co.,  Limited,  and 
to  apply  on  purchase  price  of  property  If  ti- 
tles to  same  are  found  to  be  perfect  Should 
titles  of  property  be  found  Imperfect,  said 
deposit  to  be  returned.  Mrs.  Lyons  to  have 
30  days  from  the  time  when  the  deposit  is 
made  wherein  to  make  title,  and  the  pur- 
chaser to  have  15  days,  after  notice  from 
Mrs.  Lyons  that  she  Is  ready  to  consummate 
the  act  of  sale,  wherein  to  make  final  pay- 
ment and  completion  of  purchase.  Deposit 
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$4,000"  (changed  to  $3,750),  "to  be  forfeited 
to  Mrs.  Lyons  should  the  depositor  default 
In  carrying  out  the  above  provisions" — and 
including  the  further  condition  that  the 
American  Cigar  Company  should  be  able  to 
secure  permit  to  build  a  factory  on  square; 
deposit  herein  made  to  be  returned  if  unable 
to  secure  permit  by  July  1,  1907.  The  peti- 
tion further  alleges  that,  about  two  days 
after  the  date  of  said  written  contract  of 
June  15,  1907,  defendant — 

"through  its  agent,  verbally  requested  an  exten- 
sion of  time{  up  to  August  1,  1907,  wherein  to 
carry  out  said  contract  and  carry  out  the  terms 
and  conditions  thereof,  and  said  extension  was 
granted  said  purchaser  as  requested  by  subse- 
quent verbal  contract;  •  •  *  that,  notwith- 
standing said  extension  of  time  thus  granted  to 
them  by  said  subsequent  verbal  contract,  the 
American  Cigar  Company  by  letter  addressed  to 
petitioner,  dated  July  2,  1907,  called  for  the 
return  of  the  deposit  of  $3,750  made  by  them; 

*  *  *  that  said  company  never  made  any  ef- 
forts whatever  to  carry  out  said  written  con- 
tract and  verbal  contract  of  June  15,  1907,  and 
June  17,  1907,  and  particularly  to  obtain  from 
the  city  of  New  Orleans  the  permit  referred 
to  in  said  contracts;  that  by  said  premature 
call  for  the  return  of  the  deposit  of  $3,750  made 
by  them  under  the  terms  of  said  contracts  of 
June  15  and  June  17,  1907,  the  said  American 
Cigar  Company  intended  to,  and  did,  cancel  and 
abrogate  definitely  and  absolutely  the  said  writ- 
ten and  verbal  contracts,  and  thereby  uncon- 
ditionally and  Irrevocably  forfeited  to  and  in 
favor  of  petitioner  the  said  cash  sum  of  $3,750 
deposited  by  them  as  earnest  money  to  guaran- 
tee the  carrying  out  of  the  terms  of  said  con- 
tracts, and  thereby,  moreover,  made  it  unneces- 
sary to  tender  a  title ;  •  *  •  that  she  is  now 
entitled  to  the  full  ownership  of  the  cash  de- 
posit. *  *  *  Wherefore,  the  premises  and 
the  annexed  written  contract  of  June  15,  1907, 
and  the  annexed  letter  of  July  2,  1907,  and  said 
verbal  contract  of  June  17,  1907,  being  con- 
sidered, petitioner  prays  that  said  American 
Cigar  Company  be  cited,   *   •   *  and  that 

*  •  *  there  be  judgment  *  *  •  decreeing 
that  the  said  *  *  *  contracts  of  June  15  and 
17,  1907,  have  been  actively  and  willfully  vio- 
lated, annulled,  and  abrogated  by  said  com- 
pany ;  that,  in  consequence,  they  have  forfeited 

*  *  *  the  cash  deposit  of  $3,750  made  by 
them  with  I.  L.  Lyons  A  Company,  Limited,  as 
earnest  money  to  guarantee  the  carrying  out 
of  said  contracts;  and,  further,  that  plaintiff 
is  now  entitled  to  have  the  same  turned  over  to 
her;  •  •  *  that  said  depositaries  *  •  • 
be  made  parties  defendant  herein,"  eta 

It  thus  appears,  from  the  face  of  the  peti- 
tion, that  plaintiff,  having  a  written  con- 
tract for  the  sale  of  real  estate,  agreed  to 
substitute  in  its  place,  so  far  as  one  of  its 
essential  conditions  was  concerned,  a  verbal 
contract,  and  that  she  now  relies  upon  both 
contracts  as  the  basis  of  the  present  action. 
The  provisions  of  the  Revised  Civil  Code  ap- 
plicable to  the  case  as  thus  presented  read 
as  follows: 

"Art  2462.  A  promise  to  sell  amounts  to  a 
sale  when  there  exists  a  reciprocal  consent  of 
both  parties  as  to  the  thing  and  the  price  there- 
of:  to  have  its  effect,  either  between  the  con- 
tracting parties  or  with  regard  to  other  persons, 
the  promise  to  sell  must  be  vested  with  the  same 
formalities  as  are  above  prescribed  in  articles 
2439  and  2440,  concerning  sales,  in  all  cases 
where  the  law  directs  that  the  sale  be  committed 
to  writing." 


Article  2439  defines  the  contract  of  sale. 
Article  2440  provides  that  all  sales  of  Im- 
movables shall  be  made  by  authentic  act  or 
under  private  signature,  and  that,  except  as 
provided  hi  article  2275: 

"Every  verbal  sale  of  immovables  shall  be 
null,  as  well  for  third  persons  as  for  the  con- 
tracting parties  themselves,  and  the  testimonial 
proof  of  it  shall  not  be  admitted." 

Article  2275  provides  that: 

"Every  transfer  of  immovable  property  must 
be  in  writing,  but,  if  a  verbal  sale,  or  other 
disposition,  of  such  property  shall  be  made,  it 
shall  be  good  against  the  vendor  as  well  as 
against  the  vendee,  provided  actual  delivery  has 
been  made  of  the  immovable  property  thus  sold." 

It  is  not  alleged  that  actual  delivery  was 
made  in  the  instant  case;  hence  the  con- 
tract sued  on  falls  within  the  rule  that  every 
verbal  sale  of  immovable  property  shall  be 
null,  etc. 

In  Raper's  Heirs  v.  Tocum,  8  Mart.  (O.  S.) 
444,  it  appeared  that  Raper  had  paid  the  full 
amount  agreed  on  as  the  price  of  a  slave, 
and  his  heirs  brought  suit  to  compel  Tocum 
to  make  title;  but  this  court  reversed  the 
judgment  of  the  district  court  in  their  favor, 
saying  (inter  alia): 

"Nothing  can  be  more  positive  than  the  pro- 
hibition of  our  laws  ever  to  recognize  as  valid 
a  verbal  sale,  or  a  verbal  promise  to  sell,  an 
immovable  or  a  slave." 

In  Patterson  v.  Bloss,  4  La.  374,  23  Am. 
Dec.  486,  plain'tlff  sued  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land  and 
for  damages  for  its  nonexecutlon,  but  subse- 
quently restricted  his  claim  to  the  demand 
for  damages,  and  there  was  a  verdict  in  his 
favor.  On  the  appeal  Judge  Martin,  as  the 
organ  of  the  court,  said: 

"It  appears  to  us  the  jury  erred.  The  contract 
was  for  the  alienation  of  land,  and  the  plain- 
tiff did  not  offer  any  written  evidence  of  ft,  al- 
though it  was  denied  by  the  answer.  His  coun- 
sel has  contended  that,  as  damages  only  are 
claimed,  and  not  the  performance  of  the  con- 
tract, parol  evidence  is  sufficient.  Such  a  dis- 
tinction cannot  be  admitted.  The  law  requires 
that  every  contract  for  the  alienation  of  land 
be  reduced  to  writing,  and  forbids  the  admis- 
sion of  parol  evidence  of  it.  There  is,  however, 
an  exception  to  it ;  but  the  present  case  is  not 
within  it.  He  who  claims  damages  for  the  in- 
execution  of  a  contract  must  prove  that  it  was 
actually  entered  into  in  the  same  manner  as  if 
it  [he]  required  the  specific  performance  of  it." 

And  the  judgment  appealed  from  was  re- 
versed. 

In  Allison  v.  Fox,  5  La.  457,  plaintiff  sued 
on  a  written  instrument  which  he  attempted 
to  supplement  by  parol  evidence.  Porter. 
J.,  as  the  organ  of  the  court,  said: 

"If  the  document  introduced,  therefore,  be  >ot 
in  itself  a  sale,  and  enable  the  plaintiff  to  re- 
cover, it  is  clear  it  cannot  be  made  so  by  parol 
evidence ;  for  our  Code  tells  us  in  the  most  ex- 
press terms  that  testimonial  proof  of  the  sale 
of  immovable  property  shall  not  be  received.** 

In  Bauduc  v.  Conrey,  10  Rob.  466.  473 
it  was  said  (concerning  the  right  to  recover 

Digitized  by  Google 


664 


46  SOUTHERN  REPORTER. 


damages  for  the  Inexecutlon  of  a  verbal  con- 
tract for  the  sale  of  Immovables) : 

"In  order  to  show  the  breach,  the  contract 
mast  be  proved,  or,  what  is  the  same  thing,  if 
not  proved,  by  legal  evidence,  there  can  no  lon- 
ger be  a  breach  of  it." 

Applying  the  law  and  the  Interpretation 
cited  to  the  case  at  bar,  we  find  that  plain- 
tiff makes  part  of  her  petition  a  written  con- 
tract, only  for  the  purpose  of  disavowing 
It  in  so  far  as  one  of  its  conditions  is  con- 
cerned, and  as  supplying  the  place  of  that  con- 
dition she  sets  up  a  verbal  contract,  made 
at  a  later  date,  and  asks  that  defendant  be 
condemned  in  damages  for  its  violation.  It 
is  said  that  the  petition  sets  forth  a  cause 
of  action  upon  the  written  contract  alone; 
but,  however  it  might  have  been,  plaintiffs 
prayer  for  judgment  is  not  predicated  upon 
the  written  contract  alone.  To  the  contrary, 
the  forfeiture  sought  to  be  enforced  was  con- 
ditioned, according  to  the  written  contract, 
upon  defendant's  failure  to  pay  for  the  prop- 
erty In  question  (other  conditions  being  ful- 
filled) by  July  1st,  and  plaintiff  in  effect  al- 
leged that  defendant  was  not  In  default  with 
respect  to  that  condition,  and  specifically 
bases  her  demand  for  the  forfeiture  upon 
the  allegation  that  there  was  a  breach  of 
a  verbal  contract  by  which  it  was  to  pay  for 
the  property  by  August  1st 

It  seems  clear  that.  If  the  theory  upon 
which  the  suit  was  brought  can  be  sustained, 
It  would  hold  good  when  applied  to  a  sim- 
ilar suit,  predicated  upon  a  written  and  a 
verbal  contract,  where  all  the  conditions  of 
the  former  were  alleged  to  have  been  super- 
seded by  those  of  the  latter,  and  the  rule 
would  be  established  that  the  fact  that  a 
legal  written  contract  for  the  sale,  or  prom- 
ise of  sale,  of  real  estate  once  existed  would 
constitute  a  sufficient  basis  for  a  suit  upon 
a  subsequent  and  totally  different  verbal 
contract  upon  the  same  subject. 

Defendant's  counsel  calls  attention  to  other 
aspects  In  which  it  is  said  the  petition  fails 
to  disclose  a  case  of  action;  but,  save  one, 
they  appear  to  be  without  merit  The  one 
to  which  we  refer  is  the  following :  Accord- 
ing to  the  contract,  the  deposit  is  to  be  for- 
feited If  the  defendant,  being  able  to  secure 
the  "permit"  to  build,  fails  to  do  so,  and 
(all  other  conditions  being  complied  with)  to 
pay  for  the  property  within  the  time  spec- 
ified. In  order,  therefore,  to  entitle  plain- 
tiff to  enforce  the  forfeiture,  it  would  be 
necessary  for  her  to  prove  that  defendant 
was  able  to  secure  the  permit,  and,  as  it 
would  be  necessary  for  her  to  prove,  It  Is 
necessary  for  her  to  allege,  the  ability,  and 
that  she  does  not  do;  the  allegation,  "that 
said  company,  or  their  agents  or  any  one 
else  for  them,  never  made  any  efforts  what- 
ever to  carry  out  said  written  contract  and 
verbal  contract  of  June  15  and  June  17,  1907, 
and  particularly  to  obtain  from  the  city  of 
New  Orleans  the  permit  referred  to  In  said 
contracts,"  not  being  the  equivalent  of  such 


allegation,  since  It  may  be  that  defendant 
had  reason  to  know  that  all  efforts  to  obtain 
the  permit  would  be  futile,  and  the  law  com- 
pels no  one  to  do  a  vain  thing.' 

Upon  the  whole,  we  are  of  opinion  that 
the  judgment  appealed  from  is  correct,  and 
it  Is  accordingly  affirmed,  reserving  to  plain- 
tiff the  right  to  renew  her  suit  on  proper 
allegations. 

(121  La.) 
No.  17,121. 
STATE  v.  BROWN. 
(Supreme  Court  of  Louisiana.    May  25,  1908. 
Rehearing  Denied  June  22,  1908.) 

1.  Criminal  Law— New  Tbiai>— Newlt  Dis- 
covered Evidence. 

A  new  trial  must  be  granted  where  impor- 
tant evidence  has  been  discovered  since  the  trial 
and  due  diligence  had  been  used. 

[Ed.  Note.— For  cases  in  point,  nee  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  2306-2336.] 

2.  Sake. 

The  fact  that  the  judge  does  not  believe 
that  the  evidence  would  change  the  verdict  is 
immaterial.  Whether  it  will  or  not  is  a  ques- 
tion, not  for  the  judge,  but  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  2336.] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Livingston;  Clay  Elliott, 
Judge. 

Ada  Brown  was  convicted  of  cutting  with 
Intent  to  kill,  and  appeals  Reversed  and  re- 
manded. 

Marion  Wallace  Davidson  and  Sen  tell  A 
Harvard,  for  appellant  Robert  Stephen  El- 
lis, Dist.  Atty.  (Thomas  Milton  Baokston, 
of  counsel),  for  the  state. 

PROVOSTY,  J.  Defendant  was  tried  on 
Indictment  for  "cutting  with  Intent  to  mur- 
der," and  was  convicted  of  "cutting  with  in- 
tent to  kill." 

She  testified  In  her  own  behalf  that  the 
prosecuting  witness  assaulted  her  with  a 
knife,  and  that  she  herself  acted  only  in  self- 
defense.  Some  witnesses  testified  in  her  be- 
half that  tbey  saw  something  In  the  hand 
of  the  prosecuting  witness,  but  could  not 
say  whether  It  was  a  knife.  The  prosecut- 
ing witness  denied  that  she  had  a  knife,  and 
the  witnesses  for  the  state  testified  that  they 
ran  to  the  place  immediately  after  the  cut- 
ting and  saw  no  knife  that  the  prosecuting 
witness  had.  The  cutting  took  place  on  the 
public  road,  about  75  to  100  yards  from 
where  a  picnic  was  going  on.  A  witness 
named  Will  Haines,  who  was  summoned  by 
the  state,  but  not  put  on  the  witness  stand, 
would  have  testified  that  he  had  waited 
on  the  prosecuting  witness  at  table  at  the 
picnic,  and  that  the  prosecuting  witness  had 
|  then  in  her  possession  a  jackknife,  and  that 
1  she  put  this  knife  in  the  bosom  of  her  dress 
!  and  walked  off  in  the  direction  of  where 
I  the  cutting  occurred. 
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Defendant  and  ber  counsel  made  affidavit 
that  although  they  had  used  all  due  diligence 
In  preparing  for  trial,  they  had  learned  only 
after  the  trial  that  Will  Haines  could  testify 
as  above  stated,  and  defendant  moved  for 
a  new  trial  on  the  ground  of  this  newly  dis- 
covered evidence. 

The  learned  judge  a  quo  thought  that  de- 
fendant had  not  used  due  diligence  in  dis- 
covering that  "Will  Haines  was  an  import- 
ant witness  in  her  behalf."  The  only  reason 
assigned  by  our  learned  Brother  for  so 
thinking  is  that: 

"The  ratting  took  place  in  the  neighborhood 
in  which  Haines  lived.  Some  of  his  neighbors 
(one  of  the  defense  witnesses  was  named  Bud 
Haines)  were  witnesses  for  the  defense." 

The  reasoning  here  is  that  the  neighbors 
of  Will  Haines  must  have  known  that  he 
was  possessed  of  the  information  in  question, 
and  that  they  would  have  advised  defendant 
in  that  regard  If  defendant  had  made  inquiry. 
We  will  not  deny  that  there  may  be  some  co- 
gency in  this  reasoning;  but  it  is  not  suffi- 
cient to  overcome  the  positive  oath  of  defend- 
ant and  her  counsel  to  due  diligence  having 
been  used. 

Our  learned  Brother  adds  that  this  newly 
discovered  evidence  would  not  change  his 
opinion  of  the  guilt  of  the  defendant.  But 
that  Is  a  matter  for  the  Jury,  and  not  for  him. 
State  v.  Fri8ble,  41  La.  Ann.  615,  6  South. 
139.  He  does  not  deny  the  materiality  of 
the  evidence,  which  is  beyond  question. 

Judgment  and  verdict  set  aside,  and  case 
remanded  for  trial. 


(121  La.) 
No.  16,953. 
LABASSE  v.  PIAT. 
(Supreme  Conrt  of  Louisiana.    June  8,  1908. 
Rehearing  Denied  Jnne  22,  1908.) 

Nutsawct— Action  fob  Damages— Personal 
Discomfort  . 

Personal  discomfort  and  annoyance  caused 
by  a  nuisance  is  the  primary  consideration  In 
allowing  damages,  and,  although  there  is  no 
arithmetical  rule  for  their  measurement,  there  is 
an  injury,  the  extent  of  which  may  be  measured 
by  the  jury  or  the  court  according  to  the  cir- 
cumstances of  the  case. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  St.  Bernard;  Nemours 
Henry  Nufiez,  Judge. 

Action  by  Siles  Labasse  against  Pierre 
J»lat_  Judgment  for  defendant,  and  plain- 
tiff appeala  Reversed,  and  judgment  ren- 
dered for  plaintiff. 

A.  E.  &  O.  S.  LI  vandals,  for  appellant 
Frederick  Augustus  Abrens  and  Fernand  Jo- 
seph Nunez,  for  appellee. 

LAND,  J.  This  suit  was  instituted  to 
abate  defendant's  tallow  plant  as  a  nuisance 
and  to  recover  damages  in  the  sum  of  $3,000. 
A  preliminary  Injunction  was  sued  out,  but 
was  dissolved  on  bond. 


The  defendant  for  answer  pleaded  the 
general  issue,  and  averred  that  he  was  car- 
rying on  a  lawful  business  under  a  permit 
from  the  police  Jury  issued  In  October,  1895. 
On  the  day  of  the  trial  defendant  filed  a 
supplemental  answer,  and  annexed  thereto 
a  copy  of  an  ordinance  of  the  police  jury 
relative  to  tallow,  fertiliser,  and  rendering 
plants,  adopted  and  promulgated  in  May, 
1907,  about  four  months  after  the  institution 
of  the  suit  In  this  answer  defendant  aver- 
red that  he  had  compiled  with  all  the  re- 
quirements of  the  ordinance  relative  to  tal- 
low plants.  On  the  same  day  the  defendant, 
without  waiving  his  rights,  tendered  and  of- 
fered to  the  plaintiff  "to  forever  cease  to  oper- 
ate his  plant  •  •  •  except  under  the  con- 
ditions provided  for"  in  said  ordinance.  The 
case  was  tried,  and,  after  the  examination 
of  a  large  number  of  witnesses,  judgment 
was  rendered  in  favor  of  the  plaintiff,  per- 
petuating the  injunction  to  the  extent  of 
restraining  the  defendant  from  operating  his 
tallow  plant,  except  with  the  use  of  modern 
deodorizers  and  underground  drainage,  as 
provided  by  the  ordinance  aforesaid,  and  con- 
demning the  defendant  to  pay  costs  only 
up  to  the  date  of  the  so-called  tender;  other- 
wise, the  judgment  was  In  favor  of  the  de- 
fendant. 

This  case  must  be  decided  on  the  state  of 
facts  existing  at  the  date  of  the  filing  of 
the  suit  On  the  evidence  there  can  be  no 
doubt  (1)  that  the  defendant  had  been  op- 
erating his  plant  for  months  in  violation  of 
an  ordinance  adopted  by  the  local  board  of 
health  in  September,  1904,  requiring  the  use 
of  modern  deodorizers,  proper  drainage,  and 
the  removal  within  24  hours  of  all  solid  an- 
imal refuse,  and  prohibiting  the  keeping  on 
the  premises  of  any  raw  material  longer 
than  the  day  on  which  it  was  received,  and 
(2)  that  his  plant  and  premises  were  a  stench 
In  the  nostrils  of  his  neighbors. 

While  we  agree  with  the  trial  judge  that 
the  evidence  is  not  sufficiently  certain  to  war- 
rant an  award  of  damages  for  the  alleged 
depreciation  In  value  of  plaintiff's  proper- 
ty, or  the  destruction  of  his  growing  vege- 
tables by  reason  of  the  overflow  of  the  ditch 
Into  which  was  emptied  the  liquid  and  solid 
refuse  from  the  plant  of  the  defendant  and 
from  other  rendering  plants,  we  cannot  con- 
cur In  bis  conclusion  that  plaintiff  is  not 
entitled  to  damages  in  some  amount  for  the 
pollution  of  the  air  which  he  and  his  family 
were  compelled  to  breathe  by  reason  of  the 
unlawful  actu  of  the  defendant  Personal 
discomfort  and  annoyance  resulting  from  a 
nuisance  is  the  primary  consideration  in  al- 
lowing damages,  although  there  Is  no  arith- 
metical rule  for  their  estimation.  There  Is 
in  such  cases  an  injury,  the  extent  of  which 
the  Jury  or  the  court  may  measure.  Bal.  & 
Potomac  R.  R.  Co.  v.  Church,  108  U.  S. 
335,  2  Sup.  Ct.  719,  27  L.  Ed.  739. 

In  view  of  the  long  toleration  of  such 
plants  in  the  vicinity  and  other  facts  and 
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circumstances,  vie  deem  an  award  of  $100 
as  damages,  and  the  infliction  of  costs,  suffi- 
cient for  the  purposes  of  Justice  in  the  pres- 
ent case. 

We  agree  with  the  district  Judge  that  the 
evidence  shows  that  the  defendant's  plant 
may  be  operated  without  becoming  a  nui- 
sance by  the  strict  observance  of  all  the  re- 
quirements of  the  existing  police  regulations. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  except  as  to  the 
perpetuation  of  the  injunction,  and  it  to 
further  ordered  that  the  plaintiff,  Slles  La- 
basse,  do  have  and  recover  of  the  defendant, 
Pierre  Piat,  the  sum  of  $100  as  damages, 
with  legal  interest  from  this  date,  and  all 
costs  in  both  courts. 


(121  La.) 
No.  17,023. 

OASPER  v.  NEW  ORLEANS  RY.  &  LIGHT 
CO.  et  al. 

(Supreme  Court  of  Louisiana.    June  8,  1908. 
Rehearing  Denied  June  22,  1908.) 

1.  Carriers  —  Injubt  to  Passenger  —  Evi- 
dence. 

The  owner  of  the  building  under  construc- 
tion, the  contractor,  and  the  railway  company 
are  defendants. 

The  railway  company  charges  its  codefendants 
with  having  erected  structures  dangerously  near 
its  track.  In  case  of  liability,  it  seeks  to  fas- 
ten it  on  its  codefendants. 

Plaintiff,  despite  thiB  plea  of  the  railway  com- 
pany, failed  to  fix  responsibility  on  any  of  the 
defendants  for  alleged  injury. 

2.  Same— Uncertainty  as  Relates  to  Cause. 

The  cause  of  the  injury  was  not  proved 
with  reasonable  certainty. 

3.  Same— Burden  of  Proof. 

The  onus  of  proof  was  with  the  defend- 
ant railway  company  in  some  respects,  but  not 
entirely,  throughout  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §!  1283-1294.] 

4.  Same— Plaintiff. 

It  rests  upon  the  complainant  to  establish 
both  the  injury  and  the  negligence  which  caus- 
ed it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1283-1294.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  J.  S.  Casper,  curator,  for  the 
use  of  Charles  M.  Lazarus,  against  the  New 
Orleans  Railway  &  Light  Company,  the  Amer- 
ican Construction  Company,  and  the  Con- 
sumers' Electric  Company.  From  the  Judg- 
ment, plaintiff  and  the  American  Construc- 
tion Company  appeal.  Affirmed. 

Charles  Rosen  and  Benjamin  Rice  Form  an, 
for  appellant  Casper.  Solomon  Wolff,  for 
appellant  construction  company.  Dart  &  Ker- 
nan,  for  appellee  railway  company.  Howe, 
Fenner,  Spencer  &  Cocke,  for  appellee  elec- 
tric company. 

BRBAUX,  C.  J.  Jacob  S.  Casper,  curator 
of  Charles  Lazarus,  sued  the  defendant  for 
damages  in  the  sum  of  $10,000. 


The  charge  is  that  the  defendant  Is  liable 
In  that  sum  because  plaintiff  met  with  an 
accident  for  which  defendant  Is  at  fault,  re- 
sulting In  the  breaking  of  his  right  arm,  and 
thereby  crippling  him.  He  was  riding  at 
the  time  of  the  accident  as  a  passenger  oa 
the  Tulane  belt  line  of  street  cars,  operated 
between  Canal  street  and  Tulane  avenue  by 
the  New  Orleans  Railway  &  Light  Company. 
He  was  sitting  on  the  right-hand  aide  in 
front  of  the  car  going  up  from  Canal  street. 
He  was  near  or  next  to  the  window.  His 
right  arm  was  resting  on  the  slU  of  the 
window. 

His  arm  was  broken  above  the  elbow. 

He  was  (it  is  averred)  seated  in  the  car. 
with  bis  arm  and  elbow  in  the  window.  Plain- 
tiff adds  in  his  petition: 

"In  the  usual  and  customary  position  fox 
passengers,  and  without  fault  or  negligence  oa 
hi8<  part,  his  elbow  was  struck  by  an  object 
which  the  railway  and  light  company  had  suf- 
fered or  permitted  to  be  placed  in  close  and  dan- 
gerous proximity  to  its  track." 

The  Injury  to  the  elbow,  as  a  result  of  the 
impact  with  a  board  on  the  outside,  was  se- 
vere, and  caused  Intense  pain,  and  from  the 
effect  of  which,  after  a  considerable  time, 
plaintiff  alleged  he  had  not  yet  recovered. 
He  has  recovered  to  an  extent  There  Is 
an  Impediment  to  the  movement  of  the  joint 

For  brevity's  sake,  we  will  hereafter  refer 
to  the  New  Orleans  Railway  &  Light  Com- 
pany as  the  railway  company,  to  the  Con- 
sumers' Electric  Light  Company  as  the  elec- 
tric company,  and  to  the  American  Construc- 
tion Company  as  the  construction  company.  . 

The  answer  of  the  railway  company  is: 

"That,  if  Chan.  M.  Lazarus  was  injured  as 
alleged,  it  was  not  through  any  fault  of  the 
respondent  railway  company,  or  through  de- 
fect of  its  tracks  or  the  equipment  of  its  cars. 

"That  the  cause  of  the  injury  waa  in  restins 
with  his  arm  out  of  the  window,  and  that  it 
came  in  contact  with  a  box  to  store  working 
tools  in,  erected  alongside  of  respondent's  track 
by  the  construction  company  and  the  electric 
company. 

"That  they  are  responsible,  because  they 
erected  the  box  to  store  the  working  tools  in 
despite  respondent's  protest  and  kept  it  where 
it  was." 

The  railway  company  urged  the  addition- 
al grounds  that  the  construction  company 
and  the  electric  company  maintained  this  box 
In  violation  of  law;  and  the  company  fur- 
ther urged  that,  if  for  any  reason  it  is  found 
liable  for  the  injury,  the  said  electric  compa- 
ny and  the  said  construction  company  are  re- 
sponsible, and  that  whatever  Judgment  should 
be  rendered  against  It  should  be  rendered 
against  these  companies. 

The  electric  company  joined  issue  in  an 
answer  denying  all  liability  to  plaintiff.  It 
also  Interposed  an  exception  to  the  answer 
of  the  railway  company,  setting  out  that,  as 
appears  from  the  allegations  of  the  rail- 
way company,  there  is  no  ground  for  which  it 
can  possibly  be  held  as  a  warrantor  of  the 
railway  company;  in  other  words,  that  the 
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railway  company  la  without  legal  cause  of 
action  against  the  electric  company. 

The  construction  company  also  interposed 
an  exception  on  various  grounds,  and  later 
in  its  answer  denied  all  liability. 

The  Judge  of  the  district  court  ordered  a 
severance  for  the  trial.  The  cause  was  tried 
by  Jury. 

The  Jury,  after  having  heard  it,  returned 
a  verdict  in  favor  of  plaintiff  against  the  rail* 
way  company  In  the  sum  of  $1,500. 

The  learned  Judge  of  the  district  court,  on 
an  application  for  a  new  trial,  ordered  a 
new  trial  and  rescinded  the  order  permitting 
the  severance  of  the  case,  holding  that  the 
whole  case,  contradictorily  with  all  parties, 
would  be  tried  as  one  case,  as  it  was  proper 
that  they  should  be  all  before  the  court 

On  the  second  trial  the  Jury  found  a  ver- 
dict against  the  construction  company  in  the 
sum  of  $125,  and  decided  against  the  plain- 
tiff in  so  far  as  be  demanded  anything  in 
his  petition  of  the  electric  company  and  the 
railway  company. 

A  Judgment  having  been  rendered  by  the 
district  court,  grounded  upon  the  verdict  of 
the  jury,  the  plaintiff  appealed. 

The  construction  company,  the  only  com- 
pany condemned  to  pay  anything  (on  the  sec- 
ond trial,  the  only  trial  presenting  issues  be- 
fore us  for  decision)  has  not  specially  appeal- 
ed, and  has  not  asked  for  an  amendment  be- 
fore this  court 

Tbe  building  that  the  construction  company 
was  erecting  for  the  electric  company  was 
large.  The  workmen  placed  the  tools  and 
other  Implements  In  a  shed  near  by.  There 
was  also  near  it  a  concrete  mixer. 

They  used  the  banquette  and  part  of  the 
roadway  and  the  neutral  ground  to  within 
about  18  inches  of  the  line  of  the  car  as  It 
runs. 

The  car  and  the  track  were  in  good  condi- 
tion. 

A  permit  had  been  obtained  by  the  con- 
struction company  from  the  authorities  to 
put  structures  on  the  sidewalk  and  the  neu- 
tral ground. 

The  testimony  shows  that  these  cars  travel 
around  what  is  gnown  as  "the  belt"  nine 
times  a  day.  On  the  day  in  question  the 
car  was  on  its  ninth  trip,  at  about  5  o'clock 
in  the  afternoon. 

Plaintiff  must  have  been  familiar  with 
these  cars,  for  he  rode  on  them  to  and  from 
bis  home  three  and  four  times  a  day,  and 
passed  the  ground  opposite  the  electric  com- 
pany's building. 

A  large  preponderance  of  the  testimony 
shows  that  the  track  was  not  burdened  with 
anything  from  the  direction  of  the  building 
which  could  have  struck  the  plaintiff,  even 
If  his  arm  had  been  extended  out  of  the  win- 
dow several  Inches. 

Eighteen  Inches  was  the  nearest  structure. 
The  sheds  and  mixer  were  in  line,  and  not 
nearer  than  that  number  of  inches.  Between 
these  two  there  was  a  post  and  one  and 
perhaps  two  planks  nailed. 


While  the  witnesses  do  not  all  agree  as 
to  the  precise  distance  they  were  from  ths 
passing  car,  It  does  not  appear  that  they  were 
in  dangerous  proximity  to  the  car. 

There  Is  no  question  but  that  those  who 
erect  public  buildings  and  carriers  who  pass 
on  the  streets  must  not  erect  structures  in 
such  proximity  as  to  reuder  them  danger- 
ous. 

There  was  no  such  obstruction,  we  infer 
from  the  evidence. 

We  have  carefully  read  the  testimony  of 
each  witness  on  the  subject,  and  have  not 
found  that  one  has  fixed  with  any  degree  of 
certainty  the  fact  that  there  was  a  projec- 
tion which  caused  the  accident 

As  relates  to  the  burden  of  proof — one  of 
the  questions  raised  in  this  case — the  plain- 
tiff urged  that  it  was  with  defendant. 

We  agree  with  the  view  expressed  that  the 
burden  of  proof  is  upon  the  carrier  to  show 
that  it  has  done  all  that  was  reasonable  and 
all  that  was  required  by  prudence  and  fore- 
sight Spurlock  v.  Shreveport  Traction  Com- 
pany, 118  La.  1,  42  South.  575. 

We  only  say  that  it  seems  to  us  that  this 
requirement  has  been  met  to  an  extent  suffi- 
cient at  any  rate  to  shift  the  burden  of  proof. 
There  Is  a  turning  point  in  evidence,  which 
It  seems  to  us  has  been  reached  by  the  de- 
fendants In  this  case,  and  it  devolved  upon 
plaintiff  to  sustain  his  suit  by  proving  that 
he  was  not  negligent  himself  and  by  proving 
at  least  the  main  facts  of  the  accident 

We  have  before  stated  that  the  case  was 
tried  twice — once  against  the  railway  com- 
pany alone.  A  new  trial  was  granted,  and 
then  the  case  was  tried  contradictorily  with 
all  the  parties  to  the  suit. 

Plaintiff  testified  at  the  first  also  at  the 
second,  trial.  The  account  he  gave  of  the  ac- 
cident at  the  first  differs  very  much  from 
the  account  he  gave  at  the  second  trial.  At 
each  of  these  trials  he  stated  that  he  was 
sitting  as  before  mentioned  on  the  right-hand 
side  of  the  car  near  the  front,  but  further  on 
there  was  conflict  in  his  testimony. 

At  the  first  trial  he  said  that  the  plank 
made  a  kind  of  V ;  that  there  was  a  post  In 
the  center,  to  which  in  some  way,  not  fully 
explained,  there  was  a  plank  nailed ;  that  it 
became  loosened  at  the  time  the  car  passed, 
and  he  was  struck  by  it  To  quote  literally 
from  his  testimony: 

"That  on  this  day  this  plank  came  into  the 
window  and  hit  me  here." 

On  the  second  trial  he  stated  that  he  was 
reading  a  letter,  an  unimportant  statement, 
save  that  it  tends  to  show  that  his  attention 
was  engaged  by  something  else  than  mere 
riding ;  that  he  must  have  been  taken  by  sur- 
prise, and  did  not  observe  closely  the  inci- 
dents of  the  accident. 

He  testified,  further,  that  opposite  the  tool 
box,  standing  about  18  inches  from  the  track, 
a  board  loose  at  one  end  "came  to  the  win- 
dow," and  he  "pushed  it  out  of  the  win- 
dow." That  was  the  board,  as  he  states,  that 
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struck  his  elbow  just  before  he  arose  from 
his  seat 

Tbat  a  lady  said  Just  then,  "Look  out!" 

This  was  on  tbe  direct  examination.  On 
cross-examination  he  stated  that  the  projection 
which  struck  him  was  a  piece  of  timber  at- 
tached to  both  sides  of  the  toolhouse;  that 
the  "piece  was  entirely  loose";  that  he  took 
bold  of  it  just  as  he  "would  a  brickbat"  and 
threw  it  out  of  the  window  to  prevent  it  hurt- 
ing the  lady  passenger  sitting  near.  He 
pushed  it  out— threw  it  out  he  stated  at  an- 
other time. 

He  testified  that  this  board  measured  about 
nine  feet  in  length  and  about  ten  Inches  wide. 
He  threw  it  out  with  his  left  hand. 

This  account  of  plaintiff,  who  was  the  only 
witness  who  saw  the  accident,  was  not  ex- 
plained sufficiently  to  enable  us  to  form  a 
conclusion  with  any  degree  of  certainty  as 
to  the  cause  of  the  accident  At  one  moment 
we  would  be  led  to  Infer  that  the  board  was 
attached  to  the  toolhouse  or  to  the  post  be- 
fore mentioned,  with  one  end  loose — that  is 
not  attached  to  anything;  at  another,  that 
It  was  entirely  detached;  and  that  plaintiff 
was  struck  by  the  plank  while  sitting  in  the 
car,  and  that  he  quickly  rose  and  threw  It 
out. 

The  theories  advanced  do  not  justify  a 
decree  for  the  plaintiff. 

There  was  a  board  on  the  ground  the  day 
after  the  accident,  which  plaintiff  took  to  be 
the  board  by  which  he  was  hit;  but  In  the 
light  of  other  testimony  than  his  own  It  can- 
not be  as  he  stated.  It  was  certainly  not  the 
plank  which  plaintiff  thinks  he  so  vigorously 
bandied  and  threw  out  of  the  window. 

Another  of  the  features  of  the  case  which 
we  do  not  find  satisfactorily  explained  is 
that  he  received  the  blow  above  the  joint  on 
the  after  part  of  the  arm.  The  testimony 
leads  to  the  unavoidable  Inference  that  the 
blow  came  from  the  front  and  that,  If  It  was 
as  plaintiff  stated  It  was,  it  would  have 
struck  the  fore  part  of  the  arm. 

Plaintiff,  through  learned  counsel,  has 
made  the  most  of  the  allegations  of  the  rail- 
way company  In  Its  answer.  He,  through 
learned  counsel,  charged  that  the  allega- 
tions made  It  evident  that  the  railway  com- 
pany knew  that  the  structure  before  men- 
tioned was  In  dangerous  proximity  to  the 
railway  company's  track. 

The  defendant  railway  company  comes 
near  the  danger  line  for  Its  cause  by  Its  admis- 
sion. None  the  less  It  cannot  be  construed 
as  sufficient  of  itself.  Admitting  a  danger — 
I.  e.,  admitting  that  the  structures  were  erect- 
ed in  dangerous  proximity  to  the  railway 
line — Is  not  the  admission  of  the  cause  of 
the  accident.  It  still  remained  for  the  plain- 
tiff to  explain  satisfactorily  how  the  acci- 
dent occurred.  The  court  must  be  satisfied, 
from  his  own  account  and  that  of  his  wit- 
nesses, that  by  the  alleged  negligence  of  one 
or  all  the  defendants  they  are  liable,  even 


though  one  of  the  defendants  admits  that  the 
structure  was  in  dangerous  proximity. 

From  the  foregoing  views,  the  conclusion 
inevitably  follows  that  the  railway  company 
and  the  electric  company  are  not  liable.  Now 
as  to  the  construction  company  the  cause 
must,  to  some  extent  be  considered  in  a  dif- 
ferent light 

The  construction  company  was  condemned 
in  the  lower  court  to  pay  a  small  amount 
It  has  not  joined  in  the  appeal,  and  has  ask- 
ed for  no  amendment  to  reduce  and  cancel 
the  judgment  as  to  It 

Under  the  practice  that  has  always  been 
followed,  no  change  in  the  judgment  or  al- 
teration can  be  made  unless  the  appellee 
prays  for  it.  This  the  construction  company, 
appellee,  has  failed  to  do.  We  are  constrain- 
ed under  the  unbending  rule  of  practice  to 
affirm  the  judgment  as  to  it 

For  reasons  assigned,  the  judgment  of  tbe 
district  court  is  affirmed. 


(121  La.) 

No.  17,122. 

GONSOULIN  v.  DECUIR  et  aL 

In  re  LE  BLANC. 

(Supreme  Court  of  Louisiana.   May  25,  190S. 
Rehearing  Denied  June  22,  1908.) 

Elections— Contest— Opening  Baixot  Box. 

On  a  proper  showing  under  section  1420. 
Rev.  St.,  the  judge  may  order  the  ballot  boxes 
to  be  opened  and  their  contents  examined,  be- 
fore as  well  as  after  the  filing  of  suit  to  contest 
an  election. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  18,  Elections,  §§  806,  807.] 

(Syllabus  by  the  Court.) 

Action  by  Luzln  J.  Gonsoulln  against 
Emile  Deculr  and  J.  G.  Le  Blanc,  to  contest 
an  election.  From  an  order  directing  the 
clerk  of  the  court  to  open  the  ballot  box. 
he  applies  for  writs  of  certiorari,  prohibition, 
and  mandamus.    Application  denied. 

Louis  Tasker  Dulany,  for  relator.  Re- 
spondent Judge  (Burke  &  Burke,  of  counsel), 
pro  se. 

PROVOSTY,  J.  The  plaintiff  herein,  Luxin 
J.  Gonsoulln,  filed  in  the  court  of  the  respond- 
ent judge  tbe  following  petition: 

"This  the  petition  of  Louis  J.  Gonsoulin,  a 
resident  of  Iberia  parish,  with  respect  repre- 
sents that  he  was  the  duly  nominated  candidate 
of  the  Democratic  Party  for  the  position  of 
police  juror  for  the  Third  Ward  of  Iberia  par- 
ish, and  that  conformable  to  law  his  name  ap- 
peared on  the  official  ballot  voted  at  the  general 
state  election  of  Tuesday  the  21st  day  of  AprQ, 
1908. 

"He  shows  that  the  opposing  parties  appearing 
on  the  official  ballot  made  no  nominations  for 
the  office  in  question,  and  that  he  alone  appear- 
ed on  the  said  official  ballot  aa  a  candidate  for 
the  said  position. 

"Now  your  petitioner  shows  that  on  the  day 
of  the  election  a  number  of  parties  who  had 
participated  in  the  Democratic  primaries  in- 
spired to  encompass  his  defeat  by  inserting  the 
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name  of  Emile  Decuir  as  an  independent  candi- 
date on  tbe  official  ballot,  and  in  pursuance  of 
this  plan,  to  which  the  commissioners  acting  at 
said  polls  were  parties,  the  name  of  Emile 
Decuir  was  written  in  an  irregular  and  illegal 
manner,  as  your  petitioner  has  reasons  to  be- 
lieve, on  the  said  ballot  by  one  J.  A.  Babin,  who 
was  not  a  commissioner  and  who  had  no  right 
to  tamper  with  the  ballots;  and  that  further- 
more your  petitioner  has  reasons  to  believe  that 
the  said  Babin,  acting  in  conjunction  with  the 
commissioners,  placed  a  number  of  illegal  bal- 
lots in  tbe  box,  and,  disregarding  all  legal  re- 
strictions, made  returns  showing  a  much  larger 
number  of  votes  than  those  actually  cast,  and 
failed  to  return  to  the  Secretary  of  State  and 
to  the  board  of  supervisors  of  Iberia  parish  a 
poll  list  as  the  law  requires. 

"Your  petitioner  shows  that  it  is  his  purpose 
to  contest  the  election  of  said  Emile  Decuir  in 
the  manner  and  form  provided  for  by  law,  and 
furthermore  to  contest  his  being  commissioned, 
and  that  to  the  end  of  taking  evidence  in  support 
of  his  petition  to  be  filed  and  of  maintaining  his 
contest  it  is  necessary  that  an  order  be  obtained 
from  this  honorable  court  directing  the  clerk  of 
court  in  and  for  Iberia  parish  to  open  the  box 
containing  the  ballots  of  the  Third  Ward  in  the 
presence  of  witnesses  to  be  selected  by  the  said 
clerk  in  the  presence  of  the  said  Emile  Decuir, 
if  he  desires  to  be  present,  to  the  end  that  your 
petitioner  might  be  afforded  an  opportunity  to 
search  for  the  poll  list  which  as  aforesaid  was 
not  furnished  the  board  of  supervisors  of  Iberia 
parish  nor  to  the  Secretary  of  State,  and  to 
examine  the  ballots  with  a  view  of  ascertaining 
whether  his  information  that  the  name  of  Emile 
Decuir  was  written  in  an  irregular  manner  on 
the  Raid  ticket  and  in  the  majority  of  cases 
written  by  the  said  Babin. 

"Wherefore  your  petitioner  prays  that  an 
order  be  issued  from  this  honorable  court  com- 
manding J.  G  Le  Blanc,  clerk  of  court,  to  pro- 
ceed to  the  opening  of  said  box.  to  the  end  here- 
inabove set  forth,  In  the  presence  of  two  wit- 
nesses to  be  selected  by  him.  in  the  presence  of 
Emile  Decuir,  If  he  desires  to  be  present,  who 
was  returned  as  elected  by  *he  commissioners  of 
the  Third  Ward  for  the  office  aforesaid,  and 
also  in  plaintiff's  presence,  and  thereupon  in  the 

Eresence  of  all  parties  aforesaid  to  reseal  the 
ox,  together  with  all  of  its  contents,  awaiting 
further  judicial  action  to  be  instituted  by  your 
petitioner  contesting  the  election  of  the  said 
Emile  Decuir,  as  well  as  being  commissioned 
in  the  meantime  by  the  Governor  of  the  state ; 
that  the  hour  and  date  for  the  opening  of  said 
box  be  fixed  by  this  honorable  court  and  due 
notice  thereof,  together  with  the  notice  of  the 
time  of  place  of  opening  of  the  same,  be  served 
upon  the  said  Emile  Decuir. 

"And  finally  prays  for  all  other  necessary  or- 
ders and  decrees  in  the  premises,  and  for  general 
and  equitable  relief." 

This  petition  having  been  duly  served,  the 
respondent  judge  granted  an  order  as  pray- 
ed, and  the  parties  named  were  duly  noti- 
fied as  prayed.  Emile  Decuir,  the  person  re- 
turned as  elected,  made  no  appearance;  but 
the  clerk  of  court  appeared  and  moved  that 
the  order  be  set  aside  as  having  been  im- 
properly granted. 

The  reasons  assigned  by  him  why  the  or- 
der was  Improperly  granted  are  that  he  is 
commanded  by  law,  under  a  severe  penalty, 
to  keep  this  ballot  box  sealed  for  six  months 
(sections  22.  23,  44,.  Act  No.  152,  pp.  272, 
278.  of  1808),  and  that  said  box  cannot  be 
ordered  to  be  opened  and  Its  contents  exam- 
ined, except  after  suit  has  been  instituted 


to  contest  the  election,  and  contradictorily 
with  the  defendant  in  the  suit 

The  respondent  judge  denied  this  motion 
and  maintained  the  order,  and  thereupon  the 
clerk  of  court  applied  to  this  court  for  writs 
of  certiorari,  mandamus,  and  prohibition  to 
the  respondent  Judge,  and  prayed  that  said 
order  be  set  aside. 

For  Justification  of  his  action  in  granting 
the  order  ex  parte,  in  anticipation  of  the  fil- 
ing of  a  suit,  the  learned  respondent  judge 
relies  upon  section  1420  of  the  Revised  Stat- 
utes,' which  provides  as  follows: 

"Either  party  shall  have  the  right  to  proceed 
to  take  evidence  relative  to  facts  specified,  or 
to  be  specified  in  the  petition,  at  any  time  be- 
fore the  trial,  on  giving  tbe  other  party  one 
day's  notice  of  the  time  when  and  the  place 
where  the  evidence  is  to  be  taken,"  etc 

Our  learned  Brother  In  his  return  says : 

"As  your  respondent  appreciates  this  provi- 
sion of  law,  it  has  been  enacted  with  a  view  of 
enabling  a  prospective  contestant  to  take  evi- 
dence prior  to  the  filing  of  a  suit,  in  order  to 
determine  whether  he  is  justified  in  doing  so 
or  not.  It  is  thus  contemplated  to  avoid  useless 
and  frivolous  litigation  involving  title  to  office. 

"The  provision  of  the  general  election  law  re- 
quiring the  clerk  to  keep  in  his  possession  the 
ballot  box  for  a  period  of  six  months  contem- 

Elates  simply  that  the  ballot  box  shall  be  so 
ept  in  order  to  permit  of  an  investigation  of 
its  contents  under  judicial  supervision  during 
this  time. 

"The  refusal  of  your  respondent  to  vacate  the 
order  in  the  premises  at  the  instance  of  the 
clerk  of  court  was  based  on  the  fact  that  in 
bis  opinion  the  clerk  was  without  interest  in 
the  subject-matter  and  that  any  objection  to 
the  execution  to  the  order  of  court  should  have 
emanated  from  the  prospective  contestee,  upon 
whom  service  of  the  order  was  made.  The  con- 
testee not  objecting,  it  did  not  lie  with  the  clerk 
of  court  to  inject  himself  into  the  litigation  and 
to  take  upon  himself  the  defense  of  the  con- 
testee. For  that  reason  your  respondent  main- 
tained the  exception  of  no  right  of  action,  not 
feeling  it  incumbent  upon  him  to  pass  upon  the 
validity  of  the  order,  in  default  of  the  contestee 
putting  its  validity  at  issue." 

We  do  not  entirely  agree  with  the  view 
that  the  clerk,  as  custodian  of  the  boxes,  has 
no  standing  for  challenging  the  validity  of 
an  order  requiring  them  to  be  opened  and 
their  contents  examined;  but  we  agree  en- 
tirely with  the  view  that  the  object  and  pur- 
pose of  requiring  the  boxes  and  their  contents 
to  be  securely  kept  was  the  very  one  now 
sought  to  be  attained  by  the  present  order, 
namely,  to  furnish  evidence  as  to  the  true 
state  of  affairs  In  connection  with  the  elec- 
tion, and  we  agree  that  this  Investigation 
can  Just  as  well  be  made  before  suit  brought 
as  after,  provided  it  be  made  by  order  of 
the  court  in  which  the  suit  will  have  to  be 
filed,  and  under  the  proper  safeguards.  And 
we  agree  with  our  learned  Brother  that  the 
language  of  section  1420,  that  "either  party 
shall  have  a  right  to  proceed  to  take  evi- 
dence relative  to  the  facts  to  be  speclfled  in 
the  petition,"  is  consistent  with  no  other 
view  than  that  the  evidence  in  a  contested 
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election  suit  may  be  taken  before,  as  well  as 
after,  the  filing  of  suit 

The  rule  nisi  herein  is  therefore  recalled, 
and  the  present  application  Is  dismissed,  at 
the  cost  of*  relator. 


(121  La.) 
No.  17,025. 
IRBY  ▼.  CAGE,  DREW  ft  CO.,  Limited. 
(Supreme  Court  of  Louisiana.    June  8,  1908.) 
Joint  Adventttbes — Rights  or  Pasties. 

The  loss  should  fall  on  the  party  who  as- 
sumed the  risks  and  would  have  reaped  the 
profits  of  a  commercial  transaction,  rather  than 
on  the  party  whose  interest  in  the  venture  was 
confined  to  a  reimbursement  of  his  advances, 
and  who  held  the  legal  title  only  for  the  pur- 
poses of  security. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Joint  Adventures,  |  4.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Pred  Durieve  King,  Judge. 

In  the  matter  of  W.  R.  Irby,  receiver  of 
Cage,  Drew  ft  Co.,  Limited.  Westfeldt  Bros. 
Interposed  claim.  Judgment  for  receiver,  and 
claimants  appeal.  Reversed. 

Hall  &  Monroe,  for  appellants.  Clegg  & 
Qulntero  and  Philip  Sidney  Gidlere,  for  ap- 
pellee. 

LAND,  J.  The  transcript  in  this  case, 
exclusive  of  formal  requisites,  consist  ex- 
clusively of  the  following  stipulation  and 
statement  of  facts  and  Exhibits  A,  B,  and  C: 

Stipulation  and  statement  of  facts: 

"It  is  agreed  and  stipulated  that  the  following 
are  the  facts  upon  which  the  opposition  of  West- 
feldt Bros.,  agents,  is  made,  and  upon  which  it 
is  resisted  by  the  receiver: 

"First.  Westfeldt  Bros,  are  agents  of  certain 
nonresident  firms,  and  as  such  issued  letters  of 
credit  for  Cage,  Drew  ft  Co.,  Limited,  such  as 
are  shown  by  the  exhibit  hereto  attached  and 
marked  'Exhibit  A.' 

"Second.  These  letters  of  credit  were  issued 
to  Gustave  Trinks  ft  Co.  upon  the  application  of 
Cage,  Drew  ft  Co.,  Limited,  which  application 
contained  certain  covenants  and  agreements,  and 
a  true  copy  thereof  is  shown  by  the  annexed 
exhibit  marked  'Exhibit  B.' 

"Third.  A  credit  being  established  by  the  use 
of  such  letters  of  credit  credit  purchases  of 
coffee  were  made  in  South  America  at  Rio  de 
Janeiro,  and  were  thence  shipped  to  New  Or- 
leans. The  bills  of  lading  for  such  coffee  were 
sent  to  Westfeldt  Bros.,  agents,  and  then  West- 
feldt Bros.,  agents,  had  received  of  Cage,  Drew 
&  Co.,  Limited,  a  trust  receipt  as  per  Exhibit 
C.  for  such  merchandise,  and  delivered  to  Cage, 
Drew  ft  Co..  Limited,  the  bags  of  coffee  describ- 
ed in  the  bills  of  lading  and  in  the  receipt  for 
purposes  of  sale,  as  expressed  in  the  applica- 
tion for  the  letter  of  credit  and  in  the  re- 
ceipt. (See  true  copy  of  receipt  hereto  annexed, 
and  marked  'Exhibit  C) 

"Fourth.  At  the  date  that  Cage,  Drew  &  Co., 
Limited,  went  into  the  hands  of  a  receiver, 
Westfeldt  Bros.,  agents,  held  either  the  original 
bills  of  lading  for  coffee  or  receipts  of  Cage, 
Drew  ft  Co.,  Limited,  for  such  bills,  and  such 
receipts  as  are  shown  by  the  Exhibit  C.  being 
given  for  the  coffee  or  for  the  bills  of  lading. 

"Fifth.  At  the  time  W.  R.  Irby  took  charge 
of  the  property  of  Cage,  Drew  ft  Company,  Lim- 


ited, as  receiver,  Westfeldt  Bros.,  agents,  de- 
manded the  coffee  held  under  these  receipts  ana 
still  in  the  possession  of  Cage,  Drew  ft  Co.. 
Limited,  and  had  the  same  turned  over  to  them 
(Westfeldt  Bros.,  agents)  as  their  property,  un- 
der the  terms  of  the  receipt  and  under  the  terms 
of  the  application  for  letters  of  credit 

"The  property,  the  ban  of  coffee,  thus  deliv- 
ered to  them  (Westfeldt  Bros.,  agents)  they  sold 
at  current  market  rates,  and  now  claim  of  the 
receiver  the  difference  between  the  price  of  the 
coffee,  plus  the  cost  of  its  delivery  and  the  ex- 
penses at  New  Orleans,  and  the  amount  for 
which  they  sold  it;  that  is,  they  claim  that 
the  price  of  the  coffee,  plus  the  cost  of  de- 
livery and  expenses  at  New  Orleans,  was  $54.- 
025.05,  and  that  the  proceeds  of  the  sales  made 
by  them,  amounting  to  $45,464.01,  show  the  dif- 
ference aforesaid  to  be  $8,560.14,  and  this  dif- 
ference is  expressed  in  the  statement  of  account 
rendered  by  Westfeldt  Bros.,  agents,  as  against 
Cage,  Drew  ft  Co.,  Limited,  and  is  annexed 
hereto. 

"Westfeldt  Bros.,  agents,  opposed  the  receiv- 
er's account,  claiming  to  be  creditors  for  this 
difference.  The  receiver  has  refused  to  recog- 
nize the  claim. 

"The  question  submitted  to  the  court  is:  Who 
should  bear  this  apparent  loss? 

"Clegg  ft  Qnintero. 
"Hall  ft  Monroe." 

Exhibit  A: 

"No.  W/2452  for  £4,185-0-0. 

"New  Orleans,  Mch.  4,  1906. 
"Messrs.  Gustave  Trinks  ft  Co.,  Rio  de  Janeiro. 

"Sirs:  We  hereby  open  a  credit  in  your  favor 
for  forty-five  hundred  and  eighty-five  pound? 
sterling,  to  be  used  by  your  drafts  on  us,  at 
ninty  days'  sight  for  the  purchase  of  2,000  ban 
of  coffee,  to  be  shipped  to  New  Orleans  for  ac- 
count of  Messrs.  Cage,  Drew  ft  Co.,  Limited. 
New  Orleans,  La.  And  we  agree  with  your- 
selves as  drawers,  and  with  the  indorse rs  and 
bona  fide  holders,  respectively,  of  your  drafts, 
to  accept  the  same,  drawn  as  aforesaid,  on  re- 
ceipt of  due  advice  and  of  bill  of  lading  (original 
and  duplicate  advice  to  be  accompanied  by  one 
bill  of  lading  each),  together  with  abstract  of 
invoice.  The  other  bills  of  lading  and  consular 
invoice  to  be  sent  direct  to  Messrs.  Westfeldt 
Bros.,  New  Orleans.  The  bills  of  lading  are  to 
be  made  out  to  'order.* 

"And  indorsed  in  blank  by  you. 

"And  the  negotiator  will  please  indorse  the 
amount  of  each  draft  on  this  credit 

******  • 

"The  marine  insurance  on  the  shipments  here- 
under is  cared  for  by  Messrs.  Cage,  Drew  &  Co, 
Limited.  New  Orleans,  La. 

"This  credit  to  be  in  force  in  Rio  de  Janeiro 
until  June  14,  1906.    Please  fill  up  drafts  as 
follows:    'Against  your  letter  of  credit  No. 
W/2402.'   Dated  New  Orleans.  March  14,  190<». 
"We  are,  sir,  your  most  obedient  servants, 
"Dennistoun,  Cross  ft  Co.,  of  London, 
"By  Their  Agents  in  New  Orleans, 
"[Signed]  W.  Bros." 

Exhibit  B: 

"Sec.  1.  Received  the  letter  of  credit  of  which 
the  annexed  is  a  copy,  for  forty-one  hundred  and 
eighty-five  pounds  sterling,  in  consideration 
whereof  we  hereby  agree  with  Messrs.  Dennis- 
toun, Cross  ft  Co.,  of  London,  to  provide,  pre- 
vious to  the  maturity  of  the  bills  drawn  in  vir- 
tue of  said  credit  sufficient  funds  in  cash,  or 
in  satisfactory  bills  on  London,  at  not  exceed- 
ing sixty  days'  sight  indorsed  by  us  to  meet  the 
payment  of  the  same,  together  with  their  com- 
mission. 

"Sec.  2.  It  is  understood  that  moneys  paid  to 
Messrs.  Westfeldt  Bros.,  New  Orleans,  shall  be 
taken  as  payment  without  recourse,  and  that, 
in  all  settlements  arising  under  this  credit  the 
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pounds  sterling  shall  be  calculated  at  the  cur- 
rent rate  of  exchange  at  the  time  of  such  set- 
tlement. 

"Sec.  3.  It  is  further  understood  that  each 
draft  is  to  be  settled  to  a  point,  without  com- 
mission as  above,  and  interest  adjusted  in  a  net 
rate  of  exchange  at  the  time  of  payment. 

"Sec.  4.  In  the  event,  however,  of  settlement 
not  being  so  made  to  a  point,  then  Messrs.  Den- 
nistoun.  Cross  ft  Co.  are  to  furnish  their  account 
current  semiannually,  charging  interest  at  the 
rate  of  5  per  cent,  per  annum,  or  at  the  current 
rate  if  it  be  above  that. 

"Sec  5.  And  we  hereby  recognize  and  admit 
the  ownership  of  Messrs.  Dennistoun,  Cross  & 
Co..  and  their  right  to  the  possession  and  dis- 
posal of  all  goods,  and  the  proceeds  thereof,  for 
which  Messrs.  Dennistoun,  Cross  ft  Co.  may 
come  under  any  engagements  in  virtue  of  this 
credit,  as  also  to  the  possession  of  all  bills  of 
lading  for,  and  policies  of  insurance  on,  such 
goods,  until  such  time  as  any  indebtedness  or 
liability  existing  as  against  us  in  favor  of 
Messrs.  Dennistoun,  Cross  ft  Co..  under  the  said 
credit  or  otherwise,  shall  have  been  fully  paid 
up  and  discharged. 

"Sec.  6.  In  the  event  of  their  hereafter  in- 
trusting, through  the  agency  of  Messrs.  West- 
feldt  Bros,  or  otherwise,  said  goods  to  us  for 
the  purpose  of  sale  or  otherwise,  we  hereby  con- 
sent that  their  rights  to  repossess  themselves  of 
the  same,  or  of  any  proceeds  thereof  may  be  ex- 
ercised at  their  discretion. 

"Sec  7.  Any  proceeds  of  said  goods  coming 
into  Messrs.  Dennistoun,  Cross  ft  Co.'s  hands  are 
to  be  applied  against  their  acceptance  under  this 
credit,  or  against  any  other  indebtedness  of  ours 
to  them,  including  all  expenses  incurred  by 
them,  and  commissions  of  sale  and  guarantee. 

"Sec.  8.  It  Is  understood  and  agreed  between 
Messrs.  Dennistoun,  Cross  ft  Co.  and  us  that 
Gustave  Trinks  ft  Co.  nor  Messrs.  Westfeldt 
Bros,  are  to  be  under  said  credit,  are  in  all  re- 
spects to  be  regarded  as  our  agents,  and  that 
neither  Messrs.  Dennistoun,  Cross  ft  Co.  nor 
Messrs.  Westfeldt  Bros,  are  to  be  under  any  re- 
sponsibility to  us  in  respect  to  the  bills  of 
lading  or  other  documents  which  are  required 
to  accompany  the  bills  drawn,  nor  shall  any 
fraud  or  error  in,  or  nonconformity  of,  or  de- 
ficiency of,  bills  of  ladings  or  other  documents, 
nor  any  question  as  to  their  genuineness,  be  any 
defense  against  our  obligation  for  reimburse- 
ment in  respect  of  bills  actually  drawn  by  the 
party  designated  for  drawing  bills  under  said 
credit. 

"Sec.  9.  The  marine  insurance  to  be  done  by 
us  in  the  London  Assurance  (Marine).  Messrs. 
Dennistoun,  Cross  ft  Co.'s  charge  for  commis- 
sion to  be  per  cent,  on  the  amount  used. 

"Sec  10.  All  securities  which  shall  be  receiv- 
ed by  Messrs.  Dennistoun,  Cross  ft  Co.  here- 
under may  be  held  and  applied  by  them  also  to 
secure  all  other  indebtedness  or  liability  existing, 
or  which  may  hereafter  arise  ^  from  us  to  them. 

"Sec.  11.  This  obligation  is  to  continue  in 
force  and  to  apply  to  all  transactions,  notwith- 
standing any  change  in  the  individuals  compos- 
ing the  respective  firms,  parties  to  or  concerned 
in  this  contract,  or  either  of  them,  or  in  that  of 
the  use  of  this  credit,  whether  such  change  shall 
arise  from  the  accession  of  one  or  more  new 
partners  or  from  the  death  or  secession  of  any 
partner  or  partners. 

"[Signed]  C,  D.  ft  Co.,  Ltd." 

Exhibit  C: 

••1X55  New  Orleans,  May  14.  1006. 

"Received  from  Messrs.  Westfeldt  Bros.,  of 
New  Orleans,  Messrs.  Dennistoun,  Cross  ft  Co.'s 
merchandise  specified  in  the  bill  of  lading,  per 
S.  S.  Horace,  C.  D.  1/5—2.000  bags  of  coffee, 
shipped  by  Gustave  Trinks  ft  Co.,  in  considera- 
tion of  which  we  agree  to  hold  the  same  on  stor- 
age, as  Messrs.  Dennistoun,  Cross  ft  Co.'s  prop- 
erty (with  liberty  to  sell  the  same,  and  on  such 


sale  to  pay  over  or  deliver  the  same,  and  on 
such  sale  to  pay  over  or  deliver  the  proceeds  to 
Messrs.  Westfeldt  Bros.),  until  the  bills  of  ex- 
change, drawn  on  Messrs.  Dennistoun,  Cross  ft 
Co.,  of  London,  for  the  purchase  money  of  the 
said  goods,  shall  have  been  remitted  for  by  us 
or  satisfactory  provided  for  by  us,  and  to  keep 
the  said  property  insured  against  fire  and  free 
from  incumbrance;  the  intention  of  this  under- 
taking being  to  protect  and  preserve,  unim- 
paired, the  ownership  of  Messrs.  Dennistoun, 
Cross  ft  Co.  in  the  said  property. 
"[Signed]  C,  D.  ft  Co., 

"J.  C.  D.,  V.  P.  and  Treas." 

Taking  all  the  exhibits  together,  they  evi- 
dence an  undertaking  on  the  part  of  Dennis- ' 
toun,  Cross  ft  Co.  to  pay  for  2,000  bags  of 
coffee  for  account  of  Cage,  Drew  &  Co., 
which  company  was  to  provide  the  necessary 
funds  to  reimburse  Dennistoun,  Cross  &  Co. 
money  advanced,  with  interest  and  commis- 
sions, by  the  sale  of  the  coffee  in  the  usual 
course  of  business.  In  order  to  protect  Den- 
nistoun, Cross  ft  Co.,  they  were  to  hold  the 
bills  of  lading  and  invoices,  and  after  deliv- 
ery of  the  coffee  for  the  purposes  of  sale  were 
to  have  the  right,  at  their  discretion,  to  re- 
possess themselves  of  the  same  or  any  pro- 
ceeds thereof.  Section  7,  Exhibit  B,  provides 
that  any  proceeds  of  the  coffee  coming  into 
the  hands  of  Dennistoun,  Cross  ft  Co.  were 
to  be  applied  against  their  acceptance  under 
the  letter  of  credit,  or  against  any  other  In- 
debtedness of  Cage,  Drew  ft  Co.  to  them,  in- 
cluding all  expenses,  commissions  of  sale,  and 
guarantee.  '  Section  5  of  the  same  exhibit 
measures  the  rights  of  ownership  (so-called), 
possession,  and  disposal  recognized  In  Den- 
nistoun, Cross  ft  Co.  by  the  extent  of  their 
claims  against  Cage,  Drew  &  Co.  Exhibit  C 
recites  the  receipt  of  the  2,000  bags  of  coffee, 
to  be  held  on  storage  as  the  property  of  Den- 
nistoun, Cross  ft  Co.,  with  the  liberty  on  the 
part  of  Cage,  Drew  ft  Co.  to  sell  Che  same, 
and  on  such  sale  to  pay  over  or  deliver  the 
proceeds,  until  the  bills  drawn  on-Dennistoun, 
Cross  ft  Co.  for  the  purchase  money  of  said 
goods  shall  have  been  remitted  or  satisfacto- 
rily provided  for.  The  ownership  (so-called) 
of  Dennistoun,  Cross  ft  Co.  in  said  2,000  bags 
of  coffee  was  measured  by  the  extent  of  their 
legitimate  claims  against  Cage,  Drew  &  Co., 
afrd  It  is  evident  that  the  latter  would  have 
been  entitled  to  any  profits  that  might  have 
been  made  by  the  sale  of  the  coffee  over  and 
beyond  their  indebtedness  to  Dennistoun, 
Cross  &  Co. 

We  are  clearly  of  the  opinion  that  under 
sections  5  and  7  of  Exhibit  B,  and  under  Ex- 
hibit C,  if  the  coffee  had  sold  for  more  than 
enough  to  pay  the  indebtedness  due  Dennis- 
toun, Cross  &  Co.,  the  receiver  of  Cage,  Drew 
ft  Co.  would  have  been  entitled  to  the  surplus. 
Cage,  Drew  ft  Co.  bargained  for  the  coffee, 
were  to  receive  and  sell  it,  and  were  to  reap 
the  profits,  if  any,  of  the  transaction,  over 
and  above  the  purchase  price,  interest,  and 
commissions,  which  they  bound  themselves 
unconditionally  to  pay.  The  legal  title  was 
in  Dennistoun,  Cross  ft  Co.  for  the  purpose 
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of  security,  and  they  were  accountable  for 
the  proceeds  of  the  sale. 

The  contention  of  the  receiver  that  the 
transaction  was  a  conditional  sale,  which  was 
rescinded  by  the  vendor  resuming  possession 
of  the  property,  Is  without  merit.  The  right 
to  repossess,  sell,  and  apply  the  proceeds  to 
the  payment  of  the  debt  was  conferred  by 
the  contract  and  was  exercised  pursuant  to 
Its  provisions.  The  loss  should  fall  on  the 
party  who  assumed  the  risk  and  would  have 
reaped  the  profits. 

It  Is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  it  is  now  or- 
dered that  the  opposition  of  Westfeldt  Bros., 
agents,  be  maintained,  and  that  they  be  rec- 
ognized and  placed  on  the  account  of  the  re- 
ceiver of  Cage,  Drew  &  Co.,  Limited,  as  or- 
dinary creditors  for  the  sum  of  $8,560.14; 
and  It  Is  further  ordered  that  all  costs  of  the 
opposition  and  of  appeal  be  paid  by  the  re- 
ceivership. 


(121  La.) 
No.  17,051. 
STATE  v.  PETERMAN  et  al. 
(Supreme  Court  of  Louisiana.    May  25,  1908.) 

Statutes — Title  of  Act— Several  Otfewbes. 

Act  No.  108,  p.  157,  of  1902,  amending  and 
re-enacting  Act  No.  137,  p.  177.  of  1890,  mak- 
ing it  a  felony  to  trespass  on  the  timber  lands 
of  another,  is  unconstitutional,  null,  and  void, 
as  denouncing  several  offenses  not  cognate,  and 
therefore  in  contravention  of  article  31  of  the 
Constitution,  declaring  that  every  law  shall  em- 
brace but  one  object 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §§  123,  158-166.] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court;  Parish  of  St  Tammany ;  Thomas 
Moore  Burns,  Judge. 

William  and  Charles  Peterman  were  charg- 
ed with  willfully  cutting  and  carrying  away 
timber.  Charles  Peterman  was  discharged, 
and  from  a  judgment  of  conviction,  William 
Peterman  appeals.  Reversed. 

Robert  Hardin  Marr,  for  appellant  Wal- 
ter Gulon,  Atty.  Gen.,  and  Joseph  Bradford 
Lancaster,  Dlst  Atty.  (Lewis  Gulon,  of  coun- 
sel), for  the  State. 

LAND,  J.  The  defendants  were  charged  on 
Information,  under  section  1  of  Act  No.  103, 
p.  157,  of  1902,  with  willfully  and  felonious- 
ly cutting  and  carrying  away  80  trees  on  the 
land  of  the  Poitevent  &  Favre  Lumber  Com- 
pany without  the  consent  of  the  owner. 

Charles  Peterman  was  discharged  on  a  nol. 
pros.  William  Peterman  was  tried  and 
found  guilty  as  charged,  and  appeals  from  an 
alternative  sentence  of  fine  or  Imprison- 
ment. 

In  this  court,  the  appellant  places  his  sole 
reliance  on  a  motion  in  arrest  on  the  ground 
that  Act  No.  103,  p.  157,  of  1902,  is  uncon- 
stitutional.   The  objection  of  the  counsel 


for  the  state  that  no  bill  of  exception  was 
taken  to  the  overruling  of  the  motion  in  ar- 
rest Is  without  merit.  In  State  v.  Williams, 
111  La.  1033,  36  South.  Ill,  we  held  that  in 
such  a  case  no  bill  of  exception  or  assign- 
ment of  error  was  necessary;  the  defect.  If 
any,  being  patent  on  the  face  of  (he  record. 

The  first  contention  of  counsel  for  the  de- 
fendant Is  that  the  act  In  question  violates 
article  31  of  the  Constitution,  which  reads : 

"Every  law  enacted  by  the  General  Assembly 
shall  embrace  but  one  object  and  that  shall  be 
expressed  in  its  title." 

Act  No.  103  of  1902  purports  to  amend  and 
re-enact  Act  No.  137,  p.  177,  of  1890,  which 
made  it  a  crime  to  trespass  on  the  lands  of 
another  by  cutting,  deadening,  killing,  de- 
stroying, or  carrying  away  any  tree,  wood,  or 
timber  found  thereon  without  the  consent  of 
the  owner.  Section  1  of  Act  No.  103,  p.  157, 
of  1902,  is  a  re-enactment  of  the  provision  of 
Act  No.  137,  p.  177,  of  1890,  with  the  proviso 
that  ignorance  of  the  true  boundary  lines 
shall  not  be  a  valid  defense.  The  title  of  the 
act  of  1902  recites  that  its  object  was  also 
to  make  it  a  crime  for  any  one  willfully  and 
knowingly  to  purchase  timber  In  single 
sticks,  cribs,  blocks,  or  rafts,  In  any  lake, 
bayou,  stream,  or  river  In  this  state  or  in 
the  woods  or  delivered  at  any  sawmill  or 
other  point  In  this  state,  unpaid  for  by  the 
seller,  without  exacting  from  him  a  written 
affidavit  that  such  timber  has  been  paid  for 
by  the  seller,  or  cut  from  the  lands  of  the 
seller  around  which  the  boundary  lines  have 
been  established  as  required  by  the  act,  and 
to  make  the  failure  to  exact  such  affidavit 
evidence  of  willful  and  felonious  Intent,  with- 
in the  meaning  of  this  act 

Section  2  of  the  act  embodies  this  addition- 
al object,  making  It  a  felony  for  any  one  to 
purchase  timber  without  exacting  the  affi- 
davit mentioned  in  the  title.  Section  3  makes 
such  failure  prima  facie  evidence  of  fraudu- 
lent Intent  and  guilty  knowledge  sufficient 
to  warrant  the  conviction  of  the  purchaser. 

If  the  second  section  had  been  restricted 
to  timber  taken  from  the  land  of  another  and 
without  his  consent,  it  might  be  considered  as 
In  aid  of  the  object  set  forth  In  the  first 
section.  But  the  second  section  goes  fur- 
ther, and  denounces  as  a  felony  the  purchase 
of  logs  not  paid  for  by  the  seller,  or  cut  from 
the  lands  of  the  seller,  the  boundary  lines  of 
which  have  not  been  established  as  required 
by  the  act.  Hence  there  can  be  no  doubt 
that  both  in  the  tide  and  body  of  the  act 
separate  and  distinct  crimes  are  denounced. 
The  act,  thus  having  more  than  one  object, 
is  unconstitutional  and  void ;  and  It  is  so  de- 
creed. State  v.  Ferguson,  104  La.  249,  28 
South.  917,  81  Am.  St.  Rep.  123. 

The  sentence  and  verdict  are  there/ore  set 
aside,  with  direction  to  discharge  the  accus- 
ed, without  prejudice,  however,  to  any  right 
the  state  may  have  to  prosecute  under  Act 
No.  137,  p.  177,  of  1890. 
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(121  La.) 
No.  17,053. 
STATE  v.  DAVIS. 
(Supreme  Court  of  Louisiana.    June  8,  1908.) 

1.  Statutes— Constitutional  Law—Object 
of  Act. 

The  decision  of  the  Supreme  Court  in  State 
v.  Peterman,  46  South.  672,  declaring  Act  No. 
103.  p.  156,  of  1902,  unconstitutional  on  the 
grounds  therein  stated,  is  affirmed. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  44,  Statutes,  81  121-135.] 

2.  Criminal    Law  —  Sentence  —"Imprison- 
ment at  Hard  Labor." 

A  sentence  in  a  criminal  case  to  imprison- 
ment in  the  penitentiary  is  in  fact,  though  not  in 
precise  wordB,  an  "imprisonment  at  hard  labor." 

3.  Same— Appeal— Jurisdiction. 

Article  85  of  the  state  Constitution  makes 
the  liability  to  imprisonment  at  labor  for  vio- 
lation of  a  given  statute,  and  not  the  punish- 
ment actually  imposed,  the  test  as  to  whether  the 
Supreme  Court  has  jurisdiction  of  an  appeal 
from  a  judgment  rendered  in  an  action  under 
the  statute. 

4.  Same— Appeal— Review. 

Where  an  inspection  of  the  record  discloses 
that  the  defendant  submitted  to  the  court  a 
motion  in  arrest  of  judgment  on  the  ground 
that  the  statute  on  which  the  prosecution  was 
based  was  unconstitutional,  the  Supreme  Court 
will  consider  and  determine  that  question,  though 
it  be  not  shown  that  the  trial  court  formally 
acted  on  the  motion. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  St.  Tammany ;  Thomas 
Moore  Burns,  Judge. 

Bob  Davis  was  convicted  for  cutting  and 
-carrying  away  trees  on  the  land  of  another, 
And  appeals.  Reversed. 

Edward  Henry  Richard,  for  appellant.  Wal- 
ter Guion,  Atty.  Gen.,  and  Joseph  Bradford 
Lancaster,  Dist  Atty.  (Lewis  Guion,  of  coun- 
sel), for  the  State. 

Statement  of  the  Case. 

XICHOLLS,  J.  On  the  7th  day  of  June, 
1907,  the  grand  jury  of  the  parish  of  St.  Tam- 
many returned  an  indictment  against  defend- 
ant, charging  that  on  the  1st  of  August,  1906, 
In  the  parish  of  St.  Tammany,  he  did — 

•'willfully  and  feloniously  cut,  pull  down,  de- 
jstroy,  deaden,  and  carry  away  trees,  wood,  and 
timbers  from  the  lands  of  another,  said  trees, 
wood,  and  timber  at  the  time  were  growing  and 
lying  on  the  lands  belonging  to  the  estate  of 
John  Poitevent.  without  the  consent  of  the  own- 
er thereof,  or  his  agent  or  legal  representative, 
contrary  to  the  form  of  the  statutes  of  the  state 
of  Louisiana  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same.1' 

On  the  11th  of  March,  1908,  the  jury  re- 
turned against  the  defendant  a  verdict  of 
guilty  as  charged,  asking  the  mercy  of  the 
court- 
On  the  12th  of  March,  the  defendant  moved 
for  a  new  trial  on  the  ground  that  the  evi- 
dence showed  that  he  had  resided  upon  the 
land  for  a  period  of  15  years  and  performed 
nets  of  ownership  for  that  period  of  time; 
that  be  had  paid  for  the  land,  but  had  never 
received  title  for  the  same;  that  he  was 
never  molested  by  the  owners  of  said  land, 
46  SO.— 43 


and  not  until  very  recently  was  he  ordered  to 
vacate  said  premises ;  that  the  testimony  of 
the  state  failed  to  show  any  "willful  and  fe- 
lonious intent,  which  was  necessarily  a  part 
of  criminal  Intent" 

The  court  overruled  the  motion,  but  no  ex- 
ception was  reserved. 

On  the  same  day  the  defendant  demurred 
to  the  Indictment  found  against  him,  and 
moved  to  quash  the  same  on  the  ground  "that 
the  indictment  is  founded  on  Act  No.  103,  p. 
156,  of  1902;  that  said  act  is  unconstitutional 
in  that  it  embraces  more  than  one  object, 
which  Is  prohibited  by  article  31  of  the  Con- 
stitution of  the  state." 

'"That  portion  of  the  title  of  said  act  which 
begins  with  the  words  'without  first  having  the 
boundary  line,'  etc.,  and  ending  with  the  words 
'within  the  meaning  of  this  act.'  is  at  variance 
and  in  conflict  with  that  portion  of  section  1 
of  said  act  which  begins  with  the  words  'pro- 
vided that  ignorance  of  the  true  boundary  lines,' 
etc.,  and  ending  with  the  words  'under  the  pro- 
visions of  this  act,'  all  of  which  is  contrary  to 
tne  laws  of  this  state." 

He  prayed  that  his  motion  be  maintained 
and  the  indictment  filed  herein  quashed  and 
defendant  discharged. 

The  minutes  of  the  court  copied  In  the 
transcript  show  that  this  motion  was  submit- 
ted to  the  court,  but  do  not  show  affirmatively 
that  It  was  formally  passed  upon  by  it.  Not- 
withstanding the  same,  it,  however,  on  the 
14th  of  March,  sentenced  the  defendant  to 
pay  a  fine  of  $200  and  costs  of  the  prosecu- 
tion, and  In  default  of  payment  of  the  fine  to 
be  Imprisoned  in  the  parish  jail  for  a  period 
of  four  months,  subject  to  be  worked  on  the 
public  roads  of  the  parish. 

Defendant  applied  for  and  was  granted  a 
suspensive  appeal  from  this  sentence  to  the 
Supreme  Court. 

In  this  court,  the  state,  suggesting  that  the 
transcript  filed  herein  contained  no  bill  of 
exceptions,  no  motion  in  arrest,  no  assign- 
ment of  errors,  and  that,  the  sentence  of  the 
court  being  that  the  accused  pay  a  fine  of 
$200,  the  same  is  too  small  to  give  jurisdic- 
tion to  the  Supreme  Court,  and  that  an  in- 
spection of  the  record  shows  no  error,  prays 
that  the  appeal  be  dismissed. 

Opinion. 

Article  85  of  the  Constitution  declares  that: 

"The  Supreme  Court  shall  have  jurisdiction 
in  criminal  cases  on  questions  of  law  alone, 
whenever  the  punishment  of  death  or  imprison- 
ment at  hard  labor  may  be  imposed  or  impris- 
onment exceeding  six  months  is  actually  im- 
posed." 

Act  No.  103,  p.  156,  of  1902,  provides  that: 

"The  defendant  if  convicted  shall  be  fined  not 
less  than  fifty  dollars,  nor  more  than  Ave  hun- 
dred dollars,  or  be  imprisoned  in  the  peniten- 
tiary, or  otherwise,  for  not  more  than  two  years 
at  the  discretion  of  the  court." 

We  are  of  the  opinion  that  a  sentence  to 
imprisonment  In  the  penitentiary  is,  in  fact, 
though  not  In  precise  words,  "an  lmprlson- 
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ment  at  hard  labor."  The  liability  to  such 
imprisonment  under  a  statute  makes  a  sen- 
tence for  violation  of  the  same  appealable  to 
the  Supreme  Court,  without  reference  to  the 
particular  punishment  to  which  the  defend- 
ant may  have  been  sentenced  In  a  special 
case.  The  transcript  shows,  as  we  have  said, 
that  such  a  motion  was  filed,  though  it  does 
not  sbow  that  it  was  acted  on.  The  defend- 
ant, in  tbat  motion,  denied  the  constitution- 
ality of  the  act  upon  which  he  declared  the 
prosecution  was  founded.  If  that  defense 
was  well  founded,  and  the  fact  was  apparent 
from  an  inspection  of  the  record,  we  do  not 
think  we  would  be  justified  in  affirming  the 
sentence,  for  the  reason  tbat  the  record  does 
not  show  in,  direct  terms  that  the  motion  was 
formally  passed  upon,  any  more  than  we 
would  feel  justified  in  affirming  a  death  sen- 
tence upon  a  defendant  who  had  raised  the 
issue  in  the  trial  court  tbat  the  sentence  was 
based  upon  a  statute  which  had  been  repeal- 
ed, for  the  reason  that  the  transcript  did  not 
show  that  the  district  court  had  formally 
passed  upon  that  issue.  We  decline  to  dis- 
miss the  appeal. 

Reaching  the  defense,  raised  in  the  motion 
in  arrest,  that  the  verdict  of  the  Jury  and  the 
judgment  of  the  court  should  be  set  aside, 
and  the  defendant  discharged,  because  the 
statute  upon  which  the  prosecution  was 
founded  was  unconstitutional,  there  is  nothing 
on  the  face  of  the  indictment  or  in  the  tran- 
script showing  that  it  was  based  upon  Act 
No.  103,  p.  156,  of  1902. 

The  Indictment  follows  exactly  the  lan- 
guage of  Act  No.  137,  p.  177,  of  1890,  which 
the  act  of  1902  declared  in  Its  title  It  was 
Its  purpose  to  amend  and  re-enact. 

We  know  judicially,  however,  that  at  the 
time  when  the  Indictment  in  this  case  was  re- 
turned Act.  No.  103,  p.  156,  of  1902,  appeared 
on  the  printed  statutes  of  Louisiana  as  the 
statute  which  her  authorities  would  have 
recourse  to  when  charging  a  person,  as  this 
defendant  was  charged,  with  "trespass  by 
felling  trees  on  the  land  of  another  without 
the  consent  of  the  owner  thereof,  or  his  agent 
or  legal  representative." 

We  are  justified  under  the  circumstances 
in  acting  on  the  assumption  that  defendant 
was  indicted,  tried,  and  convicted  under  the 
rules  governing  a  prosecution  under  that  stat- 
ute. Acting  on  that  assumption,  we  are  of 
the  opinion  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  based  thereon  are 
erroneous,  and  should  be  annulled,  avoided, 
and  reversed,  and  the  defendant  discharged, 
but  under  reservation  of  the  right  of  the  state 
to  proceed  against  the  defendant  under  Act 
No.  137,  p.  177,  of  1890;  and  it  Is  hereby  so 
ordered,  adjudged,  and  decreed,  the  court 
hereby  holding  and  decreeing  that  Act  No. 
103,  p.  156,  of  1902,  upon  which  the  Indictment 
was  founded,  is  unconstitutional,  null,  and 
void,  affirming  on  that  question  the  recent  de- 
rision of  this  court,  not  yet  officially  report- 
ed. In  State  v.  Peterman,  46  South.  672. 


(121  La.) 
No.  16,943. 

J.  F.  BALL  ft  BRO.  LUMBER  CO.  T.  SIMMS 

LUMBER  GO. 
(Supreme  Court  of  Louisiana.   June  8,  1908-> 

Tbkspass  —  Octtdio  TImbke  —  Mkabube  or 
Damages. 

Where  one  cuts  timber  upon  the  land  of 
another  in  good  faith— that  is,  believing  it  to 
be  his  own  land— he  is  liable  for  its  value  at 
the  stump,  and  not  as  manufactured  into  lum- 
ber. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  §  137.] 

(Syllabus  by  the  Court.) 

Appeal  from  Thirteenth  District  Court, 
Parish  of  Grant;  Wilbur  Fisk  Blackman. 
Judge. 

Action  by  J.  F.  Ball  ft  Bro.  Lumber  Com- 
pany against  the  Simms  Lumber  Company. 
Judgment  for  plaintiff  for  less  than  the 
amount  claimed,  and  it  appeals.  Affirmed. 

Andrews  ft  Hakenyos,  for  appellant  W. 
C.  ft  J.  B.  Roberts,  for  appellee. 

MONROE,  J.  Plaintiff  sued  for  the  value, 
as  manufactured  into  lumber,  of  235,406  feet 
of  pine  timber,  which  it  alleges  defendant 
in  bad  faith  cut  upon  Its  land  and  appropri- 
ated to  Its  own  use.  It  was  admitted  that 
defendants  have  cut  and  appropriated  155,00u 
feet  of  plaintiffs'  timber,  and  the  latter 
abandoned  its  claim  for  anything  over  that 
amount;  the  question  left  for  decision  be- 
ing whether  the  timber  should  be  paid  for 
as  stumpage,  or  as  lumber,  and.  In  either 
case,  at  what  valuation. 

The  judge  a  quo  gave  judgment  for  plain- 
tiff (upon  a  stumpage  valuation)  for  $620,  be- 
ing at  the  rate  of  $4  per  1,000  feet  Plaintiff 
has  appealed,  and  defendants,  answering  the 
appeal,  contend  that  the  valuation  should 
not  have  exceeded  12.50  per  1,000. 

The  testimony  shows  that  defendants  own 
section  84,  adjoining  section  33  (owned  by 
plaintiff)  on  the  east;  that  between  those 
sections  there  were  two  blazed  lines,  begin- 
ning as  one  at  the  southeast  and  southwest 
corners,  respectively,  and  diverging  bo  that, 
at  the  upper  boundary,  they  were  about  50 
yards  apart;  that  from  the  best  Information 
that  defendants  could  obtain,  by  inquiring, 
the  true  line  was  that  lying  further  to  the 
west,  and  that  defendants  cut  up  to  that  line 
during  the  summer  and  fall  of  1906,  and 
until  some  time  in  January,  1906,  when  they 
were  notified  by  plaintiff  that  they  were 
cutting  on  its  land;  that  both  parties  tried 
to  get  a  surveyor  to  run  the  line,  which  he 
finally  did,  establishing  it  as  the  eastward 
line  of  the  two  mentioned;  that  defendants, 
on  getting  the  notice  referred  to,  gave  or- 
ders tbat  no  more  lumber  should  be  cut  on 
the  land  claimed  by  plaintiffs;  and  that 
no  more  was  cut,  save,  perhaps,  six  or  eight 
trees,  which  were  at  places  where  the  lines 
were  so  close  together  that  they  could  not  be 
distinguished. 
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We  agree  with  the  judge  a  quo  that  the 
testimony  fairly  shows  that  the  stumpage, 
at  the  time  of  the  cutting,  was  worth  $4 
per  1,000  feet  (which  amount  defendants  of- 
fered to  pay),  and  we  also  concur  In  what  we 
assume  to  be  his  conclusion  that  the  cutting 
was  done  in  good  faith.  There  was,  there- 
fore, no  error  in  taking  the  value  at  the 
stump  as  the  basis  of  the  judgment  Wat- 
terson  v.  Jetche  et  al.,  7  Rob.  20;  Shepperd 
v.  Young  et  al.,  2  La.  Ann.  283;  Schlater  v. 
Gay,  28  La.  Ann.  340;  Gnrdere  v.  Blanton 
et  al.,  35  La.  Ann.  811;  Trust  ft  Safe  De- 
I»osit  Co.  v.  Investment  Co.,  107  La.  251,  81 
South.  736;  Civ.  Code,  art.  3452.  The  "lum- 
l*»r"  valuation  awarded  in  the  case  of  St 
Paul  v.  Louisiana  Cypress  Lumber  Company, 
116  La.  595,  40  South.  906,  was  based  upon 
the  finding  that  defendant  acted  in  bad  faith. 
Act  No,  103,  p.  156,  of  1902,  to  which  counsel 
for  plaintiff  refer,  has  recently  been  held 
to  be  unconstitutional.  State  v.  Peterman 
(not  yet  officially  reported)  46  South.  672. 

Judgment  affirmed. 

(121  La.) 
No.  16,702. 
ANSLEY  v.  STUART. 
(Supreme  Court  of  Louisiana.   April  27,  1908. 
On  the  Merits,  May  25,  1908.) 

1.  Abatement   ano   Removal  —  Diath  of 
Pabty. 

The  first  step  to  be  taken,  after  it  becomes 
known  that  one  of  the  necessary  parties  to  a 
suit  has  departed  this  life,  is  to  make  the  legal 
representative  of  his  succession  a  party. 

If  there  is  any  good  reason  for  reinstating 
the  case,  it  will  be  done  contradictorily  with  a 
party  to  the  snit. 

On  the  Merits. 

2.  Injunction  —  Bond  —  Subett  Company  — 
Ceasing  to  Do  Business. 

The  surety  company  had  ceased  to  do  busi- 
ness in  this  state.  It  had  failed  to  comply  with 
the. statute  requiring  security  (bonds)  to  be  de- 
posited in  the  office  of  the  Secretary  of  State. 

This  failure  to  furnish  security  rendered  it 
possible  for  defendant  to  call  for  other  surety, 
as  the  surety  furnished  did  not  come  within  the 
law's  requirement.  The  fact  that  it  was  set- 
tling its  unfinished  business  in  the  state  and 
had  property  left  there— the  value  of  it  does 
not  appear— did  not  afford  sufficient  security 
to  enable  the  plaintiff  to  sustain  the  validity  of 
the  bond  furnished. 

Time  is  granted  within  which  to  furnish  new 
bond. 

'Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred.  Durleve  King,  Judge. 

Action  by  M.  B.  Ansley  against  C.  D. 
Stuart.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

See  43  South.  892. 

Dinkelspiel,  Hart  ft  Davey,  for  appellant 
Lazarus,  Michel  ft  Lazarus,  for  appellee. 

BREAUX,  O.  J.  Defendant  and  appellant 
had  departed  this  life  at  the  time  that  the 


cause  was  submitted  to  this  court  for  deci- 
sion and  at  the  time  It  was  taken  under  ad- 
visement for  decision. 

No  one  connected  with  the  case  seemed  to 
have  known  that  the  appellant  was  dead. 
He  died  the  day  the  case  was  submitted. 

Nothing  can  be  done;  the  proper  parties 
not  being  before  the  court 

The  appeal  must  remain  in  statu  quo  until 
further  proceedings  are  taken  and  proper 
parties  are  made  parties  to  the  suit 

The  rules  of  practice,  and  especially  rule 
18  must  govern. 

The  court  will  go  no  further  before  proper 
parties  are  made,  or  other  action  is  taken  by 
counsel. 

The  application  to  reinstate  is  not  granted, 
as  reinstatement  In  the  opinion  of  the  court 
Is  not  possible  without  proper  parties.  It 
will  be  time  enough  to  decide  whether  rein- 
statement should  be  ordered  after  parties 
will  have  been  made.  Until  then,  the  rights 
of  all  parties  are  reserved. 

For  reasons  stated,  the  motion  Is  over- 
ruled. 

On  the  Merits. 

The  question  for  decision  Is  whether  a 
foreign  corporation  not  regularly  in  busi- 
ness hi  this  state  can  thereafter  be  the  sure- 
ty required  on  Judicial  bonds. 

The  plaintiff  and  appellee  originally  claim- 
ed right  to  stock  in  the  Ansley  Land  Com- 
pany, Limited. 

He  obtained  a  writ  of  Injunction  and  a 
writ  of  sequestration,  on  bond  of  $500  In 
each. 

The  writ  of  Injunction  was  obtained  to  the 
end  of  restraining  the  corporation  from  mak- 
ing entries  of  transfer  on  its  books  of  said 
stock,  and  the  writ  of  sequestration  was  is- 
sued to  the  end  of  sequestering  the  stock 
held  by  defendant 

The  sheriff  demanded  the  shares,  but  did 
not  obtain  them. 

A  rule  was  issued  to  compel  the  defend- 
ant to  deliver  the  stock. 

The  rule  was  made  absolute,  and  an  appeal 
was  taken,  and  a  motion  was  presented  In 
this  court  by  the  appellee  to  dismiss  the  ap- 
peal. 

The  motion  was  overruled,  and  the  case 
on  this  appeal  is  pending.  No.  16,467.  See 
same  title  as  above. 

In  the  same  case,  appellee  moved  a  sec- 
ond time  to  dismiss  the  appeal.  This  mo- 
tion also  was  overruled. 

The  defendant  filed  a  motion  in  the  dis- 
trict court,  and  called  on  plaintiff  to  file  a 
new  Injunction  bond,  and  a  new  sequestra- 
tion bond  on  the  ground  that  these  bonds 
were  signed  by  the  "Bankers'  Surety  Com- 
pany of  Ohio"  as  surety. 

The  specific  grounds  of  this  motion  were  that 
under  the  legislative  act  (Act  No.  71.  p.  83,  of 
1894)  no  foreign  surety  company  is  allowed 
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to  do  business  In  this  state  until  It  has  de- 
posited with  the  State  Treasurer  cash  or 
security  to  the  amount  of  $50,000. 

On  the  hearing  of  this  rule  it  was  shown 
that  the  Bankers'  Surety  Company  had  not 
furnished  statutory  security  to  do  business 
here,  In  that  it  did  not  deposit  the  cash  or. 
values  above  referred  to. 

The  contention  on  the  part  of  the  mover  In 
rule  is  that  this  company  had  ceased  to  do 
business  In  this  state  since  December  31, 
1006,  at  which  time  cash  should  have  been 
deposited  or  the  security  In  question. 

The  judge  of  the  district  court  held  as  fol- 
lows: 

"The  bonds  for  the  issuance  of  the  writs  in 
this  case  were  signed  by  the  Bankers'  Surety 
Company.  While  they  are  not  actively  engaged 
in  business  in  this  state  at  this  time,  they  have 
duly  credited  representatives  here  and  have  as- 
sets within  this  jurisdiction,  and  they  are  prov- 
ed to  be  abundantly  solvent." 

For  these  reasons  the  rule  was  discharged. 
We  will  state  here  that  the  following  Is 
admitted: 

"That  said  proceeding  is  still  pending  and  un- 
determined in  the  Supreme  Court ;  that  is,  pro- 
ceeding on  the  main  issue." 

Before  proceeding  further  In  matter  of  de- 
ciding the  Issues,  we  will  now  state  that  an 
application  was  made  to  reinstate  the  case 
for  argument,  as  it  had  been  submitted  for 
decision  in  error,  as  the  appellant  died  on 
the  day  the  case  was  submitted. 

In  discharging  the  rule  heretofore  filed,  set- 
ting out  the  grounds  Just  stated,  we  held 
that  If  It  was  made  evident  by  the  appellee 
that  there  was  good  ground  to  reinstate  the 
case  for  argument  It  would  be  reinstated. 

We  have  not  found  that  the  ends  of  jus- 
tice would  be  subserved  by  reinstating  the 
case  on  the  docket  of  this  court  for  argu- 
ment 

There  Is  precedent  for  deciding  a  case  aft- 
er it  has  been  submitted,  the  parties  to  which 
have  departed  this  life  and  other  parties 
made  parties  to  the  suit  after  the  case  bad 
been  submitted. 

We  cannot  Imagine,  after  having  closely 
considered  this  case,  that  there  can  be  the 
least  necessity  for  an  oral  argument,  as  there 
Is  only  one  point  involved,  and  that  presents 
no  question  for  further  argument;  It  being 
very  plain. 

We  will  now  decide  this  one  point, 
"'he  foreign  corporation,  having  since  some 
time  ceased  business  in  this  state  as  a  cor- 
poration, is  not  the  security  required  by  the 
statute  authorizing  corporations  to  become 
sureties  on  appeal  bonds. 

This  statute  (granting  the  authority)  should 
be  read  with  the  article  of  the  Civil  Code 
regarding  sureties,  and,  judged  by  that  arti- 
cle, it  is  evident  that  this  no  longer  existing 
company  in  this  state  as  a  corporation  with 
power  to  sign  bond  is  not  the  required  surety. 
Rev.  Civ.  Code,  art.  3042. 

True,  one  of  the  employes  of  the  company 


testified  that  there  were  remnants,  unsettled 
business,  of  the  company,  in  this  state;  al- 
so uncanceled  premiums,  the  amount  of 
which  we  are  not  informed.  There  is  nothing 
certain  and  tangible  about  the  company. 

It  Is  not  a  legal  surety,  by  reason  of  the 
fact  that  It  has  not  complied  with  the  law's 
requirement 

It  is  as  If  a  surety  had  become  Insolvent 
since  he  signed  the  bond,  or  as  if  for  some 
other  good  reason  he  is  no  longer  a  good 
surety. 

In  that  case  the  court  can  order  that  an- 
other surety  be  furnished. 
The  demand  of  plaintiff  In  motion  is: 

"The  writa  of  teguettration  and  injunction 
to  be  set  aside  unless  within  a  delay  fixed  by 
the  court  the  plaintiff  furnish  new  bonds." 
(Italics  ours.) 

For  reasons  stated,  the  judgment  appealed 
from  is  avoided,  annulled,  and  reversed,  at 
appellee's  costs  In  both  courts. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  Bankers'  Surety  Company  Is 
not  the  surety  required  by  law,  that  another 
surety  be  furnished  in  lieu  of  this  company 
within  20  days  from  the  filing  of  this  decree 
In  the  district  court  and  if  at  the  end  of  that 
time  surety  be  not  furnished  satisfactory  to 
the  judge  of  the  district  court  it  shall  by  the 
failure  operate  as  a  dismissal  of  the  injunc- 
tion and  sequestration  obtained  by  plaintiff 
and  appellee. 


(121  La.) 
No.  17,027. 

HAOENS  et  al.  v.  POLICE  JURY  OF  CAD- 
DO PARISH. 
(Supreme  Court  of  Louisiana.    May  25,  1908.) 

1.  Intoxicating   Liquors  —  Local  Option 
Election— Contest. 

There  is  no  statute  authorising  plaintiff 
to  contest  an  election  held  to  decide  whether  or 
not  liquor  license  shall  issue  in  a  ward  or  par- 
ish. 

2.  Elections  —  Counting  Votes — Judicial 
Function. 

The  counting  of  votes  is  a  judicial  function 
only  in  so  far  as  made  such  by  special  statute. 

3.  Intoxicating    Liquors  —  Local  Option 
Election— Contest. 

The  right  assailed  is  a 'public  right  It 
does  not  fall  within  the  class  of  righto  referred 
to  in  Const  art.  109,  "civil  or  political  rights," 
that  are  personal. 

4.  Same— An  Election  must  be  Held— Va- 
lidity. 

To  the  extent  steps  are  taken  to  hold  the 
election,  the  court  will  entertain  jurisdiction ; 
no  further. 

It  is  a  question  of  authority  to  hold  the  elec- 
tion. 

The  ordinance  under  which  the  election  was 
called  was  not  illegal. 

The  time  allowed  between  the  date  the  elec- 
tion was  ordered  and  the  date  of  the  election 
was  not  fatally  insufficient. 

The  other  questions  relate  to  the  conduct  of 
the  election.  The  counting  of  votes,  and  other 
similar  details  of  election— as  relate  to  th« 
local  option  law—  left  under  present  law  to  tb<- 
respective  localities. 

(Syllabus  by  the  Court.) 
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Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Andrew  Jackson  Murff, 
Judge. 

Action  by  J.  T.  Hagens  and  others  against 
the  police  jury  of  Caddo  parish.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

Alexander  &  Wilkinson  and  Edgar  Wil- 
liamson Sutherlln,  for  appellants.  James 
Martin  Foster,  Dlst.  Atty.,  and  WiBe,  Ran- 
dolph &  Kendall,  for  appellee. 

BREAUX,  C.  J.  The  plaintiffs  are  In 
the  liquor  business  In  the  city  of  Shreveport, 
In  the  parish  of  Caddo. 

They  are  qualified  voters,  and  have  large 
amounts  Invested  in  that  business. 

The  object  of  the  suit  was  to  have  decreed 
null  a  special  election  which  was  held  on  the 
14th  day  of  January,  1908,  In  that  parish, 
and  carried  by  a  majority  of  71  votes  In 
favor  of  prohibition. 

The  election  was  held  In  accordance  with 
an  ordinance  of  the  police  jury  on  the  12th 
day  of  December,  1907,  to  determine  wheth- 
er or  not  the  liquor  business  should  be  pro- 
hibited. 

Plaintiffs  complain  of  this  ordinance,  and 
urge  that  It  Is  a  null  ordinance,  and,  besides, 
that  the  voters  did  not  have  an  opportunity 
to  register  and  take  out  registration  papers, 
because  the  election  was  ordered  by  the  po- 
lice jury  under  the  said  ordinance  within 
32  days  after  the  first  notice  of  election  un- 
der the  ordinance,  and  In  consequence  the 
voters  had  had  no  notice  of  an  Intention 
to  call  a  special  election,  and  had  not  reg- 
istered and  could  not  register  In  time,  and 
that  because  of  this  fact  a  number  of  voters 
were  not  permitted  to  vote. 

The  second  ground  of  objection  Is  that  In 
six  wards  of  the  parish,  some  time  prior  to 
the  parish  election  above  mentioned,  elections 
had  been  held  and  carried  In  favor  of  pro- 
hibition; that  they  were  "dry"  wards  In 
consequence;  that  the  police  Jury  was  with- 
out authority  to  have  an  election  held  In 
these  wards  until  another  election  was  held 
in  the  wards  that  had  already  gone  "dry." 

In  other  words,  that  the  voters  of  these 
wards — that  is,  the  dry  wards — had  been 
called  upon  to  settle  for  themselves  the  liq- 
uor question,  and  that  while  the  result  of 
the  election  held  In  these  wards  was  In  force 
the  voters  within  their  limits  could  not  be 
again  called  upon  to  vote  upon  the  question 
when  the  election  was  called  (in  the  whole 
parish)  to  determine  whether  or  not  there 
should  be  prohibition  throughout  the  parish, 
without  reference  to  any  particular  ward; 
that  by  thus  holding  the  election  throughout 
the  parish  prohibition  was  carried,  while 
It  would  have  been  defeated  If  the  "dry" 
wards  had  been  left  out 

Plaintiffs  also  urged  that  the  parochial  body 
calling  the  election  was  without  authority  or 


jurisdiction  to  adopt  the  ordinance  In  ques- 
tion. 

Plaintiffs  further  urged  that,  while  It  Is 
true  that  prohibition  can  be  adopted,  the  In- 
tention of  the  lawmaker  was  that  it  should 
be  adopted  through  the  instrumentality  of 
a  regularly  called  and  conducted  election, 
which  was  not  the  case  here,  and  for  that 
reason  nullity  Is  pleaded  of  all  of  its  proceed- 
ings and  of  the  whole  election. 

Petitioners  also  complain  of  the  action  of 
the  commissioners  in  illegally  excluding  from 
participation  In  the  election  150  voters,  near- 
ly all  of  whom  were  opposed  to  prohibition. 

This  exclusion  was  on  the  ground  that 
they  had  not  registered  in  time  to  vote. 

The  contention  of  plaintiffs,  further,  Is 
that  In  the  country,  where  the  prohibition 
element  Is  in  the  majority,  quite  a  number 
of  voters  were  permitted  to  vote  who  had 
registered  within  80  days  before  the  elec- 
tion. 

There  are  other  complaints,  such  as  that 
the  secrecy  of  the  ballot  box  was  not  ob- 
served; that  the  voters  had  to  vote  their 
ballots  In  open  view  of  the  bystanders ;  that 
In  one  of  the  boxes,  Identified  by  the  name 
of  "Vivian,"  25  voters  were  permitted  to 
vote  who  had  not  registered  at  all  and  had 
not  paid  their  poll  tax;  that  In  the  entire 
parish  80  persons  were  permitted  to  vote 
In  favor  of  prohibition  who  had  not  paid 
their  poll  tax;  that  all  of  the  facts  can  be 
shown  by  an  examination  of  the  ballot  cast 

The  power  to  hold  the  election  Is  assailed, 
and  to  that  extent  gives  rise  to  questions  of 
which  the  courts  have  jurisdiction,  for  an 
illegality  committed  In  matter  of  an  elec- 
tion that  Is  violative  of  every  principle  of 
right  (that  goes  to  the  power  itself  of  the 
body  calling  the  election)  may  be  brought  be- 
fore the  courts. 

The  contention  of  the  plaintiffs  goes  fur- 
ther. It  Is  that  the  district  court  had  juris- 
diction in  all  cases  where  public  position  or 
civil  or  political  rights  are  Involved,  although 
the  question  relates  exclusively  to  the  conduct 
of  the  election  itself. 

The  article  of  the  Constitution  (109)  Invok- 
ed by  plaintiff  has  not  been  construed  hereto- 
fore as  relates  to  civil  and  public  rights,  as 
mandatory  and  self-operative,  but  as  permis- 
sive. No  statute  was  ever  adopted  to  make 
that  part  of  the  article  operative  in  so  far  as 
"local  option"  Is  concerned. 

As  far  back  as  18  La.  Ann.,  In  the  Rous- 
seau contested  election  case,  the  court  de- 
clined to  assume  Jurisdiction  because  there 
was  no  statute  upon  the  subject 

While  the  Legislature  had  adopted  statutes 
In  regard  to  other  elections,  or  elections  re- 
lating to  other  proposed  measures,  that  body 
has  been  silent  In  regard  to  such  an  election 
as  the  one  which  is  attacked  by  plaintiffs 
In  this  case. 

We  take  up  for  decision  the  question  go- 
ing to  the  power  of  the  police  Jury  to  cad 
the  election  at  all  as  being  fundamental. 
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If  there  Is  error  at  all  in  this  respect,  It 
was  error  to  call  the  election  for  the  purpose 

stated. 

The  ground  here  Is  that  the  whole  election 
is  null,  because  elections  had  already  been 
held  in  several  of  the  wards  and  the  anti- 
whisky  license  cause  defeated.  In  other 
words,  the  wards  had  been  dry  wards,  and 
that  none  the  less  the  police  jury  adopted 
an  ordinance  to  hold  the  election  throughout 
the  parish. 

It  is  charged  that  on  the  ground  stated 
the  ordinance  was  null  and  void. 

We  cannot  see  it  in  that  light  Under  the 
present  statutes  regarding  local  option  the 
parishes  have  considerable  authority. 
'  The  question  has  already  received  consider- 
ation, as  will  be  seen  by  referring  to  the  de- 
cisions which  we  will  cite  later. 

After  repeated  suits  and  the  last  act  upon 
the  subject  of  local  option,  the  authority  to 
call  elections  has  expanded  from  what  it  was 
originally.  The  parishes  can  hold  elections  at 
the  time  authorized  in  all  of  the  wards,  al- 
though a  number  of  these  wards  have  al- 
ready acted  upon  the  subject  Police  Jury  v. 
Mansura,  119  La.  800,  44  South.  23. 

The  police  Jury  arrived  at  the  conclusion 
In  this  case  that  an  election  should  be  held 
in  the  whole  parish.  The  ordinance  was  le- 
gal. 

The  police  jury  binds  the  lesser  wards  of 
the  parish.  The  result  as  to  the  ward  is  not  to 
be  lightly  Interfered  with ;  but  if  an  election 
is  timely  held  throughout  the  parish,  then  the 
result  binds  the  whole  parish. 

The  police  jury  cannot  be  compelled  to  sub- 
mit to  the  wish  of  one  or  two  wards,  if  It  In 
the  exercise  of  its  legitimate  discretion,  con- 
cludes that  an  election  shall  be  held  in  the 
whole  parish. 

We  find  no  authority  In  law  to  throw  out 
the  whole  result  of  five  wards  In  the  election 
on  the  grounds  urged  by  plaintiffs. 

The  next  ground,  which  goes  to  the  origin 
of  the  power,  is  that  the  election  was  only 
ordered  on  the  12th  day  of  December,  1907,  to 
be  held  just  32  days  from  that  date. 

The  complaint  of  plaintiffs  is  that  the  time 
was  so  unreasonably  short  that  it  deprived 
many  voters,  who  were  not  then  qualified  by 
registration,  from  participating  in  the  elec- 
tion. 

It  was  a  short  time  within  which  to  regis- 
ter, but  that  fact  is  not  fatal  to  the  election. 
The  police  jury  is  vested  with  some  discre- 
tion. Without  charge  or  proof  of  wrong  or 
intended  wrong,  It  affords  no  ground  of  com- 
plaint sufficient  to  justify  us  In  setting  aside 
the  election. 

There  is  no  law  which  requires  that  any 
specified  time  will  be  granted  before  ordering 
the  election  in  a  prohibition  contest  In  the 
absence  of  a  time  limit  by  statute,  there  is 
no  good  ground  to  assume  that  by  thus  fixing 
the  number  of  days  the  police  jury  adopted 
an  entirely  illegal  ordinance.    We  would  be 


substituting  our  own  view  as  relates  to  de- 
lay to  that  of  the  local  body  responsible  for 
their  action  to  these  by  whom  they  have  been 
elected. 

The  foregoing  are  the  only  questions  we 
deem  proper  to  review.  The  other  question 
relates  to  the  conduct  of  the  election. 

Controversies  In  communities  about  Intoxi- 
cants and  the  elections  in  that  connection 
held  to  ascertain  the  will  of  the  citizens  do 
not,  without  legislative  delegation,  come  with- 
in the  judicial  functions  of  the  courts.  Com- 
munities at  this  time  are  expected  to  govern 
themselves  upon  the  subject  They  can,  by 
thoughtfulness  and  some  moderation.  There 
will,  doubtless,  be  errors  committed.  It  looks 
as  If  the  legislative  branch  of  the  government 
thinks  that  communities  are  equal  to  correct- 
ing these  errors  without  having  to  resort  to 
the  courts.  We  will  only  add :  If  they  over- 
come their  difficulties  by  their  own  exertions, 
they  will  only  be  the  better  for  It 

Years  ago  the  courts  declined  to  take  juris- 
diction.  In  the  first  case  the  court  said : 

"The  Legislature  was  charged  with  the  func- 
tion of  ordering  these  elections  and  regulating 
the  mode  in  which  the  votes  should  be  cast  and 
returned  and  the  result  ascertained  and  pro- 
claimed." 

It  did  not  authorize  the  court  to  act. 

In  Woodruff  v.  Police  Jury,  41  La.  Ann. 
846,  6  South.  777,  the  court  again  declined  to 
take  jurisdiction. 

Later  similar  views  were  expressed  in 
State  ex  ret  Davis  v.  Police  Jury,  43  La. 
Ann.  1009,  10  South.  859,  from  which  we 
quote : 

"The  police  Jury  being  authorised  to  declare 
the  result  of  the  election,  it  is  vested  with  the 
power  to  investigate  and  eliminate  fraud ;  and 
this  court  in  the  absence  of  legislative  author- 
ity, has  no  power  to  review  the  findings  of  the 
police  jury.' 

After  these  decisions  had  been  rendered, 
the  courts  were  authorized  to  try  certain  elec- 
tion cases. 

Act  No.  106,  p.  140,  of  1892,  provided  for 
contest  of  election  under  articles  209,  242.  and 
250  of  the  Constitution  of  1879,  all  relating 
to  the  erecting  and  constructing  of  public 
buildings,  bridges,  and  work  of  public  im- 
provements and  railway  enterprises,  and  re- 
garding the  parish  lines.  No  reference  was 
made  to  local  option  elections  In  subsequent 
enactment 

The  court  continued  to  hold,  as  was  decid- 
ed in  State  v.  Police  Jury,  43  An.  1009,  10 
South.  359,  and  State  ex  rel.  Rees  v.  Poster. 
Ill  La.  1087.  36  South.  200. 

From  the  last-cited  decision  the  following 
is  an  excerpt: 

"The  courts  of  this  state  are  without  juris- 
diction to  entertain  an  election  contesting  tb-- 
validity  of  a  primary  election  in  the  absence  of 
expressed  statutory  authorization." 

The  court  will  assume  jurisdiction  to  put 
the  election  machinery  in  motion.  It  goes  no 
further.   After  that  it  appears  as  if  it  is  in- 
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tended  that  the  citizens  shonld  ascertain  the 
result  for  themselves  by  proper  means. 

The  conduct  In  local  option  elections  by 
persons  authorized  to  hold  them  is  not  sub- 
ject to  Inquiry  before  the  civil  courts. 

For  reasons  stated,  the  judgment  is  af- 
firmed. 

(121  La.) 

No.  16,954. 

DARBONNB  et  al.  v.  VILLAGE  OF 
OBBRLIN. 

<Supreme  Court  of  Louisiana.   May  25,  1908.) 

Intoxicating  Liquors— Local  Option  Elec- 
tion—Contest. 

In  the  absence  of  statutory  authorization, 
the  courts  are  without  jurisdiction  ratione  ma- 
teria? in  the  matter  of  contesting  elections. 
Thus  far  the  Legislature  has  not  authorized  tho 
judiciary  to  pass  upon  the  conduct  of  local  op- 
tion elections. 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Dennis 
MUler,  Judge. 

Action  by  Z.  Darbonne  and  others  against 
the  village  of  Oberlln.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Affirmed. 

Mitchell  ft  Young,  for  appellants.  Wil- 
liams ft  Williams,  for  appellee. 

LAND,  J,  This  suit  was  instituted  by  two 
saloon  keepers  of  the  village  of  Oberlln,  to 
contest  the  result  of  a  local  option  election 
held  in  said  village  on  October  15,  1907. 

The  defendant  excepted  that  the  court  had 
no  jurisdiction  ratione  material  This  ex- 
ception was  sustained,  and  the  suit  was  dis- 
missed. 

The  petition  shows  that  the  complaint  is 
leveled  (1)  against  the  action  of  the  election 
commissioners  in  receiving  and  rejecting 
votes,  and  (2)  against  the  action  of  the  town 
council  In  canvassing  the  returns  and  pro- 
mulgating the  result.  The  vote  as  returned 
was  against  licensing  the  sale  of  intoxicating 
liquors.  Plaintiffs  made  their  contest  before 
the  town  council,  but  by  the  action  of  that 
body  a  majority  still  remained  in  favor  of 
prohibition.  Plaintiffs'  prayer  is  that  the 
election  and  returns  be  declared  null  and 
void,  or  that  the  returns  be  purged  and 
counted  so  as  to  show  a  majority  In  favor 
of  license. 

It  is  admitted  that  there  Is  no  statutory 
authority  for  a  contest  of  this  kind,  but  it  is 
strenously  argued  that  the  right  exists  on 
general  principles. 

The  jurisprudence  of  this  state  is  other- 
wise. State  v.  Judge,  13  La.  Ann.  89;  State 
ex  rel.  Woodruff  v.  Police  Jury,  41  La.  Ann. 
S46,  6  South.  777;  State  ex  rel.  Davis  v. 
Police  Jury,  43  La.  Ann.  1009,  10  South.  359 ; 
Taxpayers  v.  O'Kelly,  49  La.  Ann.  1040,  22 
South.  311;  State  ex  rel.  Reese  v.  Foster, 
Judge,  111  La.  Ann.  1090,  36  South.  200. 


See,  also,  Hagens  v.  Police  Jury  of  Caddo 
Parish  (this  day  decided)  46  South.  676. 
Judgment  affirmed. 


(121  La.) 
No.  16,676. 
NISSEN  v.  FARQUHAR. 
(Supreme  Court  of  Louisiana.   May  11,  1908.) 

1.  Witnesses  —  Competency  —  Separation 
from  Beo  and  Boabd— Alimony— Husband 
as  Witness. 

Though  the  husband  knows  better  than  any 
one  else  possibly  can  what  his  means  are,  he 
cannot  be  called  upon  by  the  wife  to  give  tes- 
timony on  that  subject,  so  long  as  article  2281 
of  the  Civil  Code  remains  as  it  is.  Though 
evidence  on  that  subject  has  been  received  from 
him,  the  court  will  not  give  it  effect,  though  no 
bill  of  exceptions  was  reserved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §§  167-172.] 

2.  Divobce— Alimony— Amount  Awarded. 

The  statute  does  not  disclose  the  elements 
upon  which  the  conclusions  of  the  court  must 
rest  In  fixing  the  amount  of  alimony  to  be 
awarded  to  a  wife  pendente  lite.  Each  case  de- 
pends on  its  special  facts,  and  the  matter  iB  left 
greatly  to  the  discretion  of  the  trial  judge. 
She  should  be  granted  an  amount  sufficient  for 
the  decent  support  and  maintenance  of  herself 
and  child,  proportioned  to  the  means  of  the 
husband. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  83  613-615.] 

8.  Same— Application— Delay. 

There  is  no  legal  objection  to  the  wife's 
coupling  in  the  same  application  a  prayer  to 
be  assigned  a  residence  with  a  prayer  to  be 
granted  alimony  pendente  lite.  The  wife  does 
not  forfeit  her  right  to  such  alimony  by  a  delay 
in  calling  upon  the  court  for  action  upon  her 
demand  for  the  same. 

4.  Same  — Award  of  Alimony  —  Grounds  — 
Necessitous  Condition  or  Wipe. 

The  wife  is  not  required,  in  a  suit  for  sep- 
aration from  bed  and  board  from  her  husband, 
to  prove  as  a  condition  precedent  to  being  grant- 
ed an  order  for  alimony  that  she  is  in  necessi- 
tous circumstances.  The  relations  of  husband 
and  wife  continuing  during  such  suit,  the  hus- 
band is  under  a  legal  obligation  to  furnish  her 
support.  If  the  condition  of  the  wife  is  such 
as  to  release  the  husband  from  doing  so  in  any 
particular  case,  that  fact  should  be  alleged  and 
proved  as  a  matter  of  defense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  614-616.] 

5.  Same— Rights  of  Plaintiff  in  Recon- 
vention. 

When  the  wife,  in  a  suit  brought  against 
her  by  her  husband  for  a  separation  from  bed 
and  board,  reconvened,  praying  that  his  demand 
be  dismissed  and  that  she  herself  be  granted 
such  a  separation,  she  occupied,  auoad  the  re- 
convention, the  position  of  a  plaintiff,  and  is 
entitled  as  such  to  pray  for  alimony  pendente 
lite. 

6.  Same— Evidence. 

In  the  absence  of  any  allegation  by  the 
husband  that  his  wife  has  not  continued  to  re- 
side at  the  place  fixed  for  such  residence  by 
the  court,  the  wife  is  not  required  to  make  proof 
of  such  fact.  If  she  has  not  in  fact  done  so,  the 
husband  can  raise  and  make  good  that  objection 
prior  to  making  payment. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  Durleve  King,  Judge. 
Action  for  divorce  by  Hans  C  NIssen 
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against  Margaret  Farquhar,  his  wife,  In 
which  defendant  filed  a  petition  In  recon- 
vention, praying  a  separation  from  bed  and 
board,  with  custody  of  their  child  and  ali- 
mony. From  an  order  allowing  defendant 
temporary  alimony,  plaintiff  appeals.  Re- 
versed. 

John  Beauregard  Fisher,  for  appellant 
William  Joseph  Formento  and  Fernand 
Fortune  Teissier,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  On  the  9th  of  April,  1908, 
the  plaintiff  brought  suit,  seeking  to  have  de- 
creed a  separation  from  bed  and  board  be- 
tween himself  and  his  wife  and  to  have  given 
to  him  the  custody  of  their  child.  The  de- 
mand was  based  upon  allegations  that  the 
wife  was  guilty  of  such  excesses,  and  con- 
stant outbursts  of  temper,  cruel  treatment, 
and  outrages,  as  to  make  their  living  together 
insupportable. 

Plaintiff  charged:  That  for  two  years 
she  had  publicly  cursed  and  reviled  him. 
That  she  neglected  her  household  duties  and 
family,  and  was  away  from  her  home  the 
entire  day  without  reason.  That  she  squand- 
ered the  money  allowed  her  by  him  for  house- 
hold purposes.  That  she  was  frequently  un- 
der the  Influence  of  liquor.  That  she  had  at- 
tempted on  two  occasions  to  take  his  life. 

That  on  March  9, 1906,  she  publicly  defamed 
him  at  their  common  dwelling  and  attacked 
him  with  a  water  bucket  That  she  got  into 
a  violent  rage,  and,  taking  their  minor  child, 
left  the  premises.  That  she  was  unfit  to  have 
the  custody  of  the  child,  even  during  the 
pendency  of  the  suit.  That  he  was  prepared 
and  ready  to  take  charge  of  it  and  to  give 
it  proper  care. 

The  defendant  answered  the  petition  on 
the  20th  of  April,  1906.  She  pleaded,  first, 
a  general  denial.  She  admitted  her  marriage 
with  plaintiff,  and  that  there  was  one  child, 
Elizabeth  Catherine,  aged    years,  is- 

sue of  their  marriage.  She  specially  denied 
every  allegation  in  the  petition  which  was 
detrimental  to  her  conduct  as  a  wife.  As- 
suming the  position  of  plaintiff  in  reconven- 
tion, she  alleged  that  she  had  always  behav- 
ed herself  as  a  dutiful  wife  and  mother. 

She  averred:  That  her  husband  had  been 
most  brutal  and  violent  to  her.  That  he  had 
made  her  life  miserable  and  cohabitation 
with  him  was  impossible.  That  he  had  fail- 
ed to  provide  even  the  necessaries  of  life,  and 
had  deprived  herself  and  his  child  of  neces- 
sary clothing,  notwithstanding  the  fact  that 
he  was  strong  and  healthy  and  able  to  work, 
and  was  still  receiving  a  monthly  revenue  of 
$104  from  rents  alone,  and  that  each  of  his 
sons  by  a  first  marriage  paid  him  $7  a  week 
for  board.  That  he  constantly  insulted  and 
shamed  her,  and  called  her  by  the  most  in- 
sulting names  in  the  presence  of  their  child, 
of  her  stepchildren,  and  of  the  neighbors. 


That  on  March  30,  1906,  her  husband  beat 
and  choked  her  to  such  an  extent  that  she 
had  to  get  out  of  the  bouse  to  save  her  life 
and  had  to  call  upon  a  physician  for  treat- 
ment. That  notwithstanding  this  bad  treat- 
ment she  made  an  effort  to  return,  but  she 
was  kept  out  of  the  conjugal  domicile.  That 
the"  custody  of  their  child  belonged  in  law  to 
her,  and  that  she  and  her  child,  being  in  dire 
distress  and  necessitous  circumstances,  she 
should  be  allowed  alimony  in  proportion  to 
her  husband's  wealth  and  revenues. 

In  view  of  the  premises  she  prayed  to  be 
authorized  to  prosecute  the  demand  and 
stand  in  judgment;  that  there  be  judgment 
dismissing  the  plaintiff's  demand  and  ren- 
dering judgment  in  her  favor  on  her  recon- 
ventional  demand,  decreeing  a  separation 
from  bed  and  board  between  herself  and  her 
husband,  allowing  her  the  custody  of  the 
child,  and  granting  her  alimony  in  proportion 
to  her  husband's  means  and  revenues. 

The  court  granted  defendant  leave  to  file 
the  answer  and  reconventional  demand. 

On  March  14,  1907,  on  motion  of  defend- 
ant's attorney,  suggesting  that  she  and  her 
child  were  in  necessitous  circumstances  and 
that  plaintiff  was  fully  capable  of  furnishing 
alimony  to  her  and  her  child  during  the  pend- 
ency of  the  suit  the  court  ruled  the  plaintiff 
to  show  cause  why  he  should  not  furnish 
alimony  to  the  extent  of  $10  per  week. 

On  May  3d  the  husband  excepted  to  this 
rule  on  the  ground  that  bis  wife  had  no 
standing  in  court  to  bring  any  proceedings 
against  him  for  alimony.  Should  said  ex- 
ception be  overruled,  he  pleaded  a  genera] 
denial,  and  asked  for  strict  proof.  He  aver- 
red that  she  had  not  placed  herself  within 
the  law,  having  had  no  domicile  assigned  to 
her,  and  she  had  no  legal  right  to  alimony. 

On  May  22d,  on  motion  of  the  wife's  coun- 
sel, suggesting  that  she  desired  to  have  her 
residence  fixed  by  the  court  that  she  and  her 
child  were  In  necessitous  circumstances,  and 
her  husband  was  fully  capable  of  furnish- 
ing alimony  for  their  support  during  the 
pendency  of  the  proceedings,  the  court  order- 
ed that  he  be  ruled  to  show  cause  on  the  24th 
of  May  why  the  house  No.  2115  Howard 
street,  where  his  wife  had  been  residing  for 
the  past  eight  months,  should  not  be  assign- 
ed to  her  by  the  court,  and  why  he  should 
not  furnish  alimony  to  her  and  to  their 
child  in  proportion  to  his  means  during  the 
pendency  of  the  suit. 

On  the  24th  of  May  defendant  In  recon- 
vention (the  husband)  excepted  to  this  rule 
on  the  ground  that  the  wife  had  no  stand- 
ing in  court  to  bring  any  demand  against 
him  for  alimony,  and,  further,  that  in  a 
proceeding  for  alimony  the  designation  of  a 
domicile  could  not  be  tried  at  the  same  time. 

The  court  overruled  the  exception,  assign- 
ed to  the  wife  as  her  domicile  the  house  men- 
tioned In  the  rule,  and  made  the  rule  ab- 
solute, condemning  the  husband  to  pay  to  his 
wife  alimony  at  the  rate  of  $30  a  month. 
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payable  in  advance,  beginning  from  tbe  date 
of  the  judgment  (May  24th). 

Tbe  husband  has  appealed. 

Appellant  urges: 

(1)  That  on  a  rule  praying  to  fix  a  domicile 
for  the  wife  there  cannot  be  coupled  a  prayer 
for  alimony. 

(2)  That  no  alimony  can  be  accorded  un- 
less there  be  proof  that  the  wife  has  resided 
at  a  fixed  domicile  and  proof  that  she  is  In 
necessitous  circumstances. 

(3)  In  calculating  the  amount  of  alimony 
during  the  suit  for  separation  (where  the 
same  may  be  legally  allowed),  it  must  be 
proportioned  to  the  means  of  the  husband. 
The  debts  and  expenses  of  the  husband  must 
be  considered  in  fixing  the  amount 

(4)  Where  the  husband  has  lost  the  usu- 
fruct of  property  belonging  to  a  prior  com- 
munity by  bis  remarriage,  there  being  chil- 
dren of  said  prior  marriage,  only  his  share 
of  the  net  revenues  can  form  a  basis  on  which 
alimony  is  to  be  calculated. 

(5)  The  husband  cannot  be  called  as  a 
witness  to  testify  as  to  his  means,  in  order, 
from  said  testimony,  to  establish  the  basis 
on  which  alimony  can  be  granted.  To  entitle 
a  wife  to  claim  alimony,  she  must  be  plain- 
tiff in  a  suit  for  divorce  or  for  separation 
from  bed  and  board. 

Counsel  refer  the  court  to  articles  147,  148, 
and  2281  of  the  Civil  Code,  and  to  Moore  v. 
Moore,  18  La.  Ann.  613,  Carroll  v.  Carroll,  42 
La.  Ann.  1071,  8  South.  400,  Suberville  v. 
Adams,  46  La.  Ann.  122,  14  South.  518,  Jack- 
son v.  Burns,  112  La.  854,  36  South.  756,  Jack- 
son v.  Burns,  116  La.  695,  41  South.  40,  State 
ex  rel.  Hill  v.  Judge,  114  La.  44,  38  South.  14, 
and  2  Bishop  on  Marriage  &  Divorce,  p.  453. 

Counsel  for  Mrs.  Nissen  In  their  brief  sub- 
mit as  correct  the  following  propositions: 

(1)  A  wife,  defendant  in  a  suit  for  sepa- 
ration from  bed  and  board,  who  assumes  the 
position  of  plaintiff  in  reconvention  therein, 
making  a  similar  demand  against  her  hus- 
band, can  claim  alimony  from  her  husband 
pendete  lite.  Landreaux  v.  Landreaux,  114 
La.  528,  38  South.  442. 

(2)  A  wife,  whether  plaintiff  or  defendant 
in  a  divorce  suit,  Is  compelled  to  prove  her 
residence  only  when  she  Is  called  upon  to  do 
so.  Carroll  v.  Carroll,  48  La.  Ann.  836,  19 
South.  872. 

(3)  Alimony  allowed  to  a  wife  pendente 
lite  is  an  order  under  the  control  of  the  judge 
and  subject  to  a  very  great  extent,  if  not 
entirely,  to  his  discretion.  Imbof  v.  Imhof, 
45  La.  Ann.  717,  13  South.  90. 

(4)  A  wife  being  entitled  of  right  to  sup- 
port and  maintenance  from  her  husband  dur- 
ing the  marriage,  it  is  not  necessary  there- 
for %h&t  she  should  prove  her  necessitous 
circumstances  as  a  prerequisite  or  condition 
precedent  to  recovering  alimony  pendente  lite 
In  a  suit  for  separation  from  bed  and  board 
or  divorce.  Civ.  Code,  arts.  119,  120;  State 
ex  rel.  Huber  v.  Judge,  49  La.  Ann.  1503, 
22  South.  887. 


(5)  The  testimony  of  a  husband  in  an  ali- 
mony proceeding  as  to  his  means  and  reve- 
nues is  competent  as  the  best  evidence,  and 
Is  not  in  violation  of  article  2281  of  the 
Civil  Code;  a  rule  for  alimony  not  being  a 
suit  between  husband  and  wife,  but  a  mere 
incidental  demand  springing  out  of  such  suit, 
and  not  causing  the  disclosure  of  anything 
arising  out  of  the  confidential  relations  be- 
tween husband  and  wife. 

(6)  Even  though  the  introduetion  of  such 
testimony  could  have  been  successfully  resist- 
ed, it  must  be  given  effect  to,  if  admitted,.and 
no  bill  of  exception  was  taken  to  the  ruling 
of  the  court  allowing  it 

Opinion. 

The  wife,  having  become  a  plaintiff  through 
her  demand  in  reconvention  for  a  separation 
from  bed  and  board  from  her  husband,  was 
entitled  to  pray  that  alimony  be  accorded  her 
pendente  lite.  Landreaux  v.  Landreaux,  su- 
pra. 

She  prayed  for  such  relief  in  the  answer 
which  she  filed  In  court  in  April,  1906,  though 
she  did  not  seek  to  have  that  prayer  acted 
upon  by  the  court  separately  from  the  main 
demand  until  she  did  so  March  14,  1907,  un- 
der the  rule  to  show  cause  which  she  then 
caused  to  be  issued  against  her  husband.  The 
husband,  in  the  meantime,  was  at  liberty  to 
have  provoked  an  earlier  trial  on  the  ques- 
tion had  he  deemed  it  to  his  Interest  that  this 
should  have  been  done.  117  La.  790,  42 ' 
South.  270,  Rosenthal  v.  Rosenthal. 

The  judgment  appealed  from  directs  the 
alimony  to  be  paid,  not  from  the  date  of  the 
filing  of  plaintiff's  petition  or  of  defendant's 
plea  in  reconvention,  but  from  the  date  of 
the  judgment  appealed  from.  No  amendment 
has  been  asked  for  by  the  appellee.  We  are 
not  called  on,  therefore,  to  express  any  opin- 
ion as  to  whether  the  wife  was  entitled  to 
claim  alimony  from  an  earlier  date  or  not, 
or  whether  the  fact  that  no  residence  was 
assigned  to  her  until  the  4th  of  March,  1907, 
carried  with  it  as  a  consequence  the  postpone- 
ment of  any  right  to  alimony  until  such  an 
assignment  of  residence  had  been  made.  Tbe 
assignment  of  residence  was  made  on  the  day 
the  judgment  for  alimony  was  rendered  upon 
the  rule.  Under  such  circumstances  there 
was  no  occasion  prior  to  judgment  for  proof 
by  the  wife  of  her  continued  residence  at  the 
designated  house.  If  the  wife,  since  the  judg- 
ment, failed  to  obey  the  order  of  the  court  as 
to  her  residence,  tbe  husband  can  invoke  that 
fact  when  called  on  for  payment. 

We  see  no  good  reason  why  the  pTayer  for 
alimony  should  not  be  contained  in  the  same 
petition  as  the  prayer  for  an  assignment  of 
domicile.  To  require  two  separate  petitions 
to  be  filed  would  entail  costs  without  corres- 
ponding benefit.  Appellant  contends  that  his 
wife,  as  part  of  her  case,  should  have  estab- 
lished affirmatively  that  she  was  in  neces- 
sitous circumstances.  In  Jackson  v.  Burns, 
112  La.  856,  36  South.  756,  it  was  held  that 
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the  wife  was  called  upon  to  make  such  proof; 
but  that  was  not  a  case  where  the  wife  claim- 
ed alimony  pendente  lite,  but  in  a  divorce 
case  claimed  alimony  after  the  dissolution  of 
the  marriage,  when  the  obligation  to  support 
the  wife,  resulting  from  the  relations  of  mar- 
riage between  them,  had  ceased,  and  when  ali- 
mony was  claimed  strictly  and  entirely  by 
reason  of  the  statute  on  the  subject.  In  this 
case  at  bar,  the  parties  are  still  husband  and 
wife.  The  duty  of  furnishing  her  support  is 
still  In  force.  It  has  not,  as  yet,  been  estab- 
lished that  she  had  forfeited  her  right  In  that 
respect.  If  by  reason  of  her  having  means 
of  her  own  she  should  not  have  been  awarded 
alimony,  we  think  that  fact  should  have  been 
alleged  and  established  by  way  of  defense. 

Appellant  urges  that  there  was  no  proof  be- 
fore the  court  as  to  what  bis  means  of  sup- 
porting his  wife  were,  as  the  only  testimony 
given  on  the  subject  was  his  own,  which  was 
improperly  received  over  his  objection.  He 
insists,  not  only  that  he  objected  to  testify- 
ing, as  shown  by  the  note  of  evidence,  but 
that  the  stenographer  failed  to  make  a  note 
of  his  objection,  to  stand  in  lieu  of  a  bill  of 
exception,  as  he  directed  him  to  do;  that  this 
failure  on  his  part  does  not,  in  this  Instance, 
prejudice  his  rights,  as  the  statute  relative  to 
husband  and  wife  testifying  for  and  against 
each  other  is  prohibitory  in  character,  and 
the  court  cannot  give  effect  to  such  testi- 
mony, even  if  no  bill  of  exception  was  re- 
served. 

Appellee  maintains,  on  the  contrary,  that 
the  provisions  of  article  2281,  Civ.  Code,  do 
not  apply  to  a  rule  of  this  character,  but,  If 
It  does,  that  no  bill  of  exception  was  reserv- 
ed, and  effect  must  be  given  to  the  testimony. 
Fontenot  v.  Manuel,  48  La.  Ann.  1380,  16 
South.  182;  State  ex  rel.  Lasserre  v.  Michel, 
105  La.  Ann.  741,  30  South.  122,  54  L.  R.  A. 
927;  Otilllo  v.  Otlllio,  119  La.  967,  44  South. 
799. 

The  last  case  referred  to  was  one  for  con- 
tempt of  court,  while  State  ex  rel.  Lasserre  v. 
Michel  was  an  application  for  a  habeas  cor- 
pus. In  both  the  state  had  an  interest  in  the 
proceedings,  and  questioned  him  on  Its  own 
behalf  In  respect  to  the  Issues  before  it.  The 
only  evidence  before  the  court  in  this  case  as 
to  defendant's  means  was  the  testimony  of 
the  husband,  received  over  his  objection,  that 
under  the  provisions  of  article  2281  he  should 
not  have  been  compelled  to  testify. 

The  court  is  of  the  opinion  that  his  objec- 
tions were  well  grounded.  The  trial  court 
erred  in  forcing  him  to  be  a  witness.  We 
give  no  effect  to  his  testimony,  though  we  do 
not  find  that  any  bill  of  exception  was  re- 
served to  Its  ruling,  or  that  any  exception 
was  noted  as  having  been  made  in  lieu  of  a 
bill. 

It  is  true  that  the  husband  knows  better 
than  any  one  else  possibly  can  what  his 
means  are;  but  so  long  as  article  2281  of  the 
Civil  Code  remains  as  It  is  we  are  forced  to 
give  it  effect   There  being  no  legal  basis  on 


which  the  court  could  fix  the  amount  of  the 
alimony  which  the  wife  had  the  right  to 
claim,  we  are  forced  to  reverse  the  judgment 
for  evidence  on  that  subject  and  for  further 
proceedings  according  to  law.  In  fixing  the 
amount  of  alimony  the  court  should  allow  her 
a  sum  sufficient  for  the  decent  support  and 
maintenance  of  herself  and  her  child,  "pro- 
portioned to  the  means  of  the  husband."  The 
statute  does  not  disclose  the  elements  upon 
which  the  court's  conclusion  is  made  to  rest 
The  subject  is  left  very  much  in  the  discre- 
tion of  the  trial  court  under  the  facts  of  each 
particular  case.  2  Bishop  on  Marriage  and 
Divorce,  8  405  et  seq. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  district  court  be,  and  the 
same  is  hereby,  annulled,  avoided,  and  revers- 
ed, and  this  cause  Is  remanded  to  the  dis- 
trict court,  and  it  is  directed  to  receive  evi- 
dence upon  which  to  fix  a  judgment  fixing  the 
amount  of  alimony  to  be  paid  to  the  wife,  and 
for  further  proceedings  according  to  law. 
Costs  of  appeal  to  be  paid  by  the  appellee 

BREAUX,  O.  J.,  concurs  In  the  decree. 


(121  La.) 
No.  16,982. 

STATE  v.  PACIFIC  EXPRESS  CO.  et  al. 

(Supreme  Court  of  Louisiana.    June  8,  1908.) 

Corporations— Licenses—  Express  Compan- 
ies. 

Foreign  express  companies  or  corporations 
doing  business  in  Louisiana  are  not  liable  to  a 
license  under  section  2,  Act  No.  127,  p.  193, 
of  1898. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Thomas  C.  W.  Ellis,  Judge. 

Rule  by  the  state  against  the  Pacific  Ex- 
press Company  and  others  to  collect  license 
fees.  From  an  order  denying  the  rule,  the 
state  appeals.  Affirmed. 

Edward  Rlghtor  and  Gilbert  Louis  Dupre, 
Jr.,  for  the  State.  Hunter  Collins  Leake, 
for  appellees.  . 

NICHOLLS,  J.  The  state  of  Louisiana 
proceeded  by  rule  under  section  2,  Act  No. 
127,  p.  193,  of  1898,  to  collect  from  each  of 
the  several  defendant  companies  a  license  of 
$1,000,  together  with  interest  and  penalties, 
for  the  privilege  of  dealing  In  exchange  in 
this  state  during  the  year  1907. 

The  defendants,  answering,  deny  that  they 
do  the  business  alleged. 

They  aver  that  during  the  year  1907,  and 
for  a  number  of  years  prior  thereto,  they 
have  carried  on  in  the  state  of  Louisiana, 
and  between  this  state  and  foreign  countries, 
an  express  business,  for  which  they  hare 
paid  the  license  tax  demanded  by  the  tax 
collector  under  section  6,  Act  No.  127,  p.  193. 
of  1898.  They  also  aver  that  they  have 
never  conducted  directly  or  Indirectly  in  this 
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state  any  other  than  an  express  business. 
They  further  aver  that  they  have  never  con- 
ducted In  the  state  of  Louisiana  a  banking 
business,  that  they  employ  no  capital  in 
Louisiana,  that  they  have  never  made  dis- 
counts, that  they  have  never  issued  their 
notes  or  obligations  as  a  circulating  medium, 
and  that  they  have  never  received  deposits. 
They  further  aver  that  section  2  of  Act  No. 
127  of  1898  was  enacted  for  the  specific  pur- 
pose of  levying  a  license  tax  upon  foreign 
banks  engaged  In  doing  a  banking  business 
in  the  state  of  Louisiana,  and  was  never 
intended  to  levy  a  license  tax  against  express 
companies. 

They  further  aver  that  they  are  authoriz- 
ed by  their  respective  charters  or  articles  of 
agreement  to  transport  money,  as  well  as 
other  valuables,  and  that  they  have  been  en- 
gaged In  the  transportation  of  money  since 
their  organization. 

They  further  aver  that  a  very  large  pro- 
portion of  the  business  of  transporting  mon- 
ey, whether  in  sealed  packages  or  by  the 
means  of  money  orders,  travelers'  checks, 
etc.,  is  carried  on  between  the  state  of  Loui- 
siana and  other  states,  or  between  the  state 
of  Louisiana  and  foreign  countries,  and 
forms  part  of  an  Interstate  or  foreign  busi- 
ness, and  that  any  attempt  made  by  the 
state  to  subject  said  interstate  or  foreign 
business  to  a  license  tax  is  unconstitutional, 
null,  and  void.  In  that  it  violates  clause  8  of 
section  8  of  article  1  of  the  Constitution  of 
the  United  States,  commonly  known  as  the 
"commerce  clause." 

And,  further  answering,  they  aver  that  no 
license  has  heretofore  been  claimed  from 
them  as  dealers  In  exchange,  and  that  the 
state  is  now  estopped  from  collecting  such  a 
license.  By  agreement  of  counsel  the  case 
was  tried  and  determined  upon  the  following 
statement  in  lieu  of  oral  testimony : 

"The  state  of  Louisiana  is  claiming  from  the 
defendants  herein  a  license  tax  under  section  2 
of  Act  No.  127  of  1898,  entitled  'An  act  to  levy 
an  annual  license  tax  upon  certain  classes  of 
corporations  doing  business  within  the  state, 
whose  domiciles  are  in  other  states  or  foreign 
countries,  under  article  242  of  the  Constitu- 
tion.' 

"The  American  Express  Company  is  a  vol- 
untary partnership  or  association  of  individ- 
uals, organized  under  articles  6f  agreement  be- 
tween its  members  under  the  common  law  of 
the  state -of  New  York. 

"The  Wells,  Fargo  A  Co.'s  Express  1b  a  cor- 
poration organized  and  existing  under  the  laws 
of  the  state  of  Colorado. 

"The  Pacific  Express  Company  is  a  corpora- 
tion organized  and  existing  under  the  laws  of 
the  state  of  Nebraska. 

"The  Southern  Express  Company  Is  a  cor- 
poration organized  and  existing  under  the  laws 
of  the  state  of  Georgia. 

"All  of  said  companies  have  filed  their  declar- 
ations of  domicile  and  have  designated  their 
agents  for  the  service  of  legal  process,  as  re- 
quired by  the  Constitution  ana  laws  of  the 
state  of  Louisiana. 

"All  of  said  companies  have  paid  a  license 
tax  to  the  state  of  Louisiana  for  the  year  1907 
for  carrying  on  an  'express  business,'  as  re- 
quired by  section  6  of  Act  No.  127  of  1898. 

"The  amounts  so  paid  are  as  follows: 


American  Express  Company  $  666  90 

Wells,  Fargo  &  Co.'s  Express. . . .  2375  39 

Pacific  Express  Company   1485  00 

Southern  Express  Company   815  00 

"None  of  said  companies  has  paid  a  license 
to  the  state  of  Louisiana  for  the  year  1907,  or 
any  prior  year,  on  exchange  bought  or  exchange 
sold,  under  section  2  of  said  Act  No.  127  of 
1898,  and  no  demand  was  ever  made  for  such 
license  under  said  section  2  until  the  present 
year. 

"The  said  companies  are  authorized  by  their 
respective  charters  or  articles  of  agreement  to 
transport  money  as  well  as  other  valuables,  and 
they  nave  been  engaged  in  the  transportation 
of  money  since  their  organization.  Such  money 
has  been  and  is  transported  by  the  said  com- 
panies in  two  ways: 

"(1)  In  sealed  packages,  for  which  a  non- 
negotiable  receipt  is  issued,  a  copy  of  which  is 
attached  to  this  statement,  marked  'A,'  and 
made  a  part  hereof. 

"(2)  By  issuing  a  negotiable  money  order  to 
the  person  delivering  money  to  the  company,  a 
copy  of  the  form  of  such  money  order  used  by 
said  companies  being  hereto  attached,  marked 
'B,'  and  made  a  part  hereof. 

"In  addition  to  these  money  orders,  the  Amer- 
ican Express  Company  issued  checks  or  drafts 
to  the  person  delivering  the  money  to  the  ex- 
press company.  These  checks  or  drafts  are 
drawn  on  London,  Paris,  Berlin,  New  York, 
Chicago,  San  Francisco,  and  other  cities  in 
Europe  and  the  United  States,  and  in  other 
countries  comprising  the  commercial  world. 

"The  American  Express  Company  and  the 
Wells,  Fargo  A  Co.'s  Express  'also  issue  a  ne- 
gotiable traveler's  check,  if  preferred,  to  the 
person  delivering  money  to  the  express  company. 
A  copy  of  the  form  of  such  traveler's  check  is 
hereto  attached,  marked  'O,'  and  made  part 
hereof. 

"The  rates  for  the  transportation  of  money  in 
sealed  packages  vary  according  to  distance  and 
the  amount  transported. 

"The  rates  charged  for  money  orders  by  the 
express  companies  are  as  follows: 

Not  over  $   250  8  cents 

"                                5  00  5  " 

"                              10  00  10  " 

"                              20  00  10  M 

"                              30  00  12  " 

"                              40  00  15  " 

"       "                              50  00  18  " 

"                              60  00  20  " 

M                              75  00  25  " 

"                             100  00  30  « 

"No  money  order  is  Issued  for  more  than  $50, 
but  more  than  one  order  will  be  issued  to  a  ship- 
per. The  average  amount  for  which  money  or- 
ders are  issued  by  the  above-named  express  com- 
panies is  less  than  $10. 

"The  rates  charged  by  the  American  Express 
Company  for  checks  or  drafts  are  fixed,  and  are 
the  same  as  the  rates  for  the  transportation  of 
money  in  sealed  packages. 

"The  rates  charged  by  the  American  Express 
Company  and  the  Wells,  Fargo  &  Co.'s  Express 
for  traveler's  checks  are  one-half  of  1  per  cent. 

"The  express  companies  named  have  never 
conducted  in  the  state  of  Louisiana  a  banking 
business,  have  never  made  discounts,  have  never 
issued  their  notes  or  obligations  as  a  circulat- 
ing medium,  and  have  never  received  deposits." 

There  was  judgment  in  the  lower  court  In 
favor  of  defendants. 

The  state  has  appealed. 

In  his  reasons  for  Judgment  the  district 
judge  said: 

"Pretermitting  the  issue  raised  by  defendants 
that  their  bnsiness  cannot  be  taxed  because  it 
is  interstate  and  international  in  character,  it 
seems  to  me  that  section  2  of  Act  No.  127  has 
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no  application  to  defendants.  They  are  not 
banks,  banking  associations,  banking  corpora- 
tions, or  banking  companies;  nor  do  they  en- 
gage in  the  business  of  lending  money  or  of  deal- 
ing in  exchange.  Indeed,  it  would  be  impossible 
for  the  state  to  claim  that  these  foreign  cor- 
rations.  who  are  the  defendants,  are  doing  a 
nking  business  in  this  state,  which  is  legal 
and  subject  to  the  license  tax  imposed  by  sec- 
tion 2  of  Act  No.  127  of  1898,  because  by  sec- 
tion 1,  Act  No.  179,  p.  884,  of  1902,  as  amend- 
ed by  section  1,  Act  No.  140,  p.  240,  of  1906, 
'the  business  of  banking  shall  be  carried  on 
only  by  such  incorporated  associations  as  shall 
have  been  organised  under  the  laws  of  this  state 
and  of  the  United  States,  by  individual  citi- 
zens of  the  state,  and  by  firms  domiciled  in  the 
state,  whose  active  members  shall  be  citizens 
of  this  state,'  etc.  The  defendants  are  foreign 
corporations  doing  business  in  this  state,  after 
full  compliance  with  our  laws,  and  the  state 
has  so  recognized  them  by  exacting  from  them 
a  license  tax  as  express  companies,  under  sec- 
tion 6,  Act  No.  127,  of  1898,  the  title  of  which 
act  is:  To  levy  an  annual  license  tax  upon  cer- 
tain classes  of  corporations  doing  business  with- 
in the  state,  whose  domiciles  are  in  other  states 
or  foreign  countries,  under  article  242  of  the 
Constitution.'  The  proof  shows  that  the  Amer- 
ican Express  Company  is  an  association  of  in- 
dividuals, organized  under  articles  of  agree- 
ment, under  the  laws  of  New  York;  that  the 
Wells-Fargo,  Pacific,  and  Southern  Companies 
are  corporations  organized,  respectively,  under 
the  laws  of  Colorado,  Nebraska,  and  Georgia. 

"The  one  feature  of  their  business  as  express 
companies,  on  which  plaintiff  seeks  to  tax  them 
under  section  2,  Act  No.  127,  of  1898,  is  that 
they  issue  their  own  money  orders,  or  checks,  or 
drafts,  for  money  received  from  customers,  when 
that  safe  form  of  transmission  and  delivery  of 
the  money  so  received  is  preferred  to  its  actual 
conveyance  in  sealed  packages.  It  is  an  in- 
cident of  the  banking  business  that  the  bank 
buys  and  sells  exchange  at  varying  rates  of  dis- 
count or  premium,  and  that  exchange,  issued  by 
the  selling  bank,  operates  in  favor  of  its  cus- 
tomer, the  transmission  of  the  funds  called  for 
by  the  paper  issued ;  but  this  incident  does  not 
make  of  the  bank  an  express  company,  any  more 
than  the  issuance  of  its  money  order,  or  check, 
or  draft,  as  the  means  of  transporting  money 
received  from  its  customers,  at  a  fixed  and  nev- 
er-varying rate  of  charges  for  the  services, 
makes  of  the  express  company  a  bank. 

"The  similarity,  in  the  process  of  issuing  ex- 
change by  the  bank,  to  the  process  of  the  ex- 
press company  in  issuing  its  money  orders,  and 
the  identity  of  the  result  accomplished,  viz.,  the 
safe  realization  of  the  funds  drawn  for  at  the 
place  drawn  upon  without  their  actual  physical 
transportation,  do  not,  by  reason  of  this  one 
feature,  common  in  one  respect  only  to  them 
both,  stamp  the  business  of  banking  and  the  ex- 
press business  as  one  and  the  same, 

"A  judgment  for  each  defendant  for  costs  will 
be  entered." 

The  demand  made  upon  the  defendant  com- 
panies for  licenses  is  expressly  based  upon 
section  2  of  Act  No.  127  of  189a  The  title  of 
that  act  is: 

"An  act  to  levy  an  annual  license  tax  upon 
certain  classes  of  corporations  doing  business 
within  the  state,  whose  domiciles  are  in  other 
states  or  foreign  countries,  under  article  242  of 
the  Constitution." 

The  second  section  of  the  act  requires  pay- 
ment of  the  license  therein  provided  for  as 
a  license  for  engaging  in  the  business  of 
"lending  money"  or  "dealing  in  exchange." 
The  persons  charged  with  a  license  for  en- 
gaging in  inch  business  are  declared  by  the 


section  to  be  "banks,  banking  associations, 
corporations  or  companies."  Defendants  con- 
tend that  the  word  "banking,"  which  occurs 
in  the  beginning  of  the  enumeration  of  the 
persons  so  chargeable,  must  be  held  to  have 
been  Intended  to  be  repeated  before  the  two 
subsequent  words,  "corporations"  and  "com- 
panies," making  the  section  read: 

"All  banks,  banking  associations,  banking  cor- 
porations, and  banking  companies  who  may  in 
their  own  name  or  in  the  name  of  their  agents 
or  representatives  engage  in  the  state  in  the 
business  of  lending  money  or  dealing  in  exchange 
shall  pay  a  license  of  2%  per  cent  on  the  gross 
profits  of  all  money  loaned  and  all  exchange 
sold  and  all  other  business  done:  Provided  no- 
license  shall  issue  as  provided  in  this  section 
for  less  than  $1,000;  provided  that  the  mini- 
mum license  of  $1,000  shall  not  apply  to  those 
corporations  or  companies  lending  money  secor- 
.  ed  solely  by  mortgage  or  real  estate." 

Counsel  for  the  state  deny  the  correctness 
of  that  proposition  and  maintain  that  all  cor- 
porations or  companies,  whether  banking  cor- 
porations or  companies  which  engage  in  the 
business  of  lending  money  or  dealing  In  ex- 
change, are  required  to  pay  the  license  pro- 
vided for.  They  say : 

"Section  6  of  the  same  act  declares  that  for 
the  carrying  on  of  what  is  commonly  known  as 
an  express  business  each  company  shall  pay  an 
annual  license  of  $10  upon  each  $1,000  of  gross 
earnings  from  business  done  wholly  within  this 
state,  including  the  pro  rata  of  interstate  busi- 
ness earned  within  the  state." 

Counsel  contend  that  this  business  by  ex- 
press companies  "of  lending  money  or  dealing 
in  exchange"  is  a  business  and  distinct  busi- 
ness from  the  business  proper  of  express  com- 
panies, and  they  must  pay  a  license  separate 
and  distinct  from  that  which  they  pay  for 
engaging  in  the  express  business  proper. 

They  cite  in  support  of  that  proposition 
City  of  New  Orleans  v.  Metropolitan  Bank.  31 
La.  Ann.  310,  City  of  New  Orleans  v.  Koen 
&  Co.,  38  La.  Ann.  328,  and  State  v.  Hartweli, 
117  La.  144.  41  South.  444. 

We  are  not  called  on  in  this  case  to  say 
whether  there  may  not  be  foreign  corpora- 
tions or  companies,  other  than  banking  corpo- 
rations or  banking  companies,  who  may  be 
engaged  in  Louisiana  in  the  business  of  lend- 
ing money  or  dealing  in  exchange,  who  can 
properly  be  held  liable  to  a  license  under  sec- 
tion 2  of  Act  No.  127  of  1898,  but  to  declare 
whether  corporations  or  companies  engaged 
in  what  is  commonly  known  as  an  "express 
business"  can  be  so  held  If  they  can  be  so 
held,  then  that  license  is  made  to  cover  all 
other  business  in  which  they  are  engaged,  in 
this  case  all  express  business  strictly  such; 
the  amount  fixed  for  the  license  by  that  sec- 
tion being  at  2%  per  cent,  on  the  gross  prof- 
its, not  only  of  all  money  loaned  and  all  ex- 
change bought  and  all  exchange  sold,  bat  of 
all  other  business  done.  But  the  license  for 
all  done  by  express  companies  is  not  fixed  by 
section  2  of  the  act,  but  specially  and  sep- 
arately by  a  later  section  of  the  same  act  (sec- 
tion 6)  at  $10  upon  each  $1,000  of  gross  earn- 
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lngs  from  business  done  wholly  within  this 
state,  including  the  pro  rata  of  Interstate 
business  earned  within  the  state. 

We  are  of  the  opinion  that  express  com- 
panies were  not  Intended  to  be  Included  and 
fall  under  the  provisions  of  section  2  of  the 
act. 

The  judgment  appealed  from  Is,  In  our 
opinion,  correct ;  and  it  is  hereby  affirmed. 

MONROE  and  PROVOSTY,  JJ.,  concur  In 
the  decree. 


(121  La.) 

No.  16,912. 

LEWIS  v.  HUIE-HODGE  LUMBER  CO., 
Limited. 

{Supreme  Court  of  Louisiana.    May  25,  1008.) 

1.  Tobts  —  Action    fob     Damages  — When 
Maintainable. 

A  person  has  an  absolute  right  himself  to 
refuse  to  have  business  relations  with  others, 
whether  the  refusal  is  based  upon  reasons,  or  is 
the  result  of  whim,  caprice,  prejudice,  or  malice. 
"Neminem  hedit  qui  suo  jure  utilur." 

2.  Sams— Competition  in  Business. 

Every  man  has  a  right  to  use  the  fruits  and 
advantages  of  own  enterprise,  skill,  and  credit 
He  has  no  right  to  be  protected  from  competi- 
tion, but  he  has  the  right  to  be  protected  from 
wanton,  malicious  interference,  disturbance,  or 
annoyance.  If  the  disturbance  or  loss  comes  as 
a  result  of  competition,  it  is  damnum  absque 
injuria,  unless  some  superior  right  by  contract 
or  otherwise  is  interfered  with. 

JEd.  Note— For  cases  in  point,  see  Cent.  Dig. 
.  45,  Torts,  f  10.] 

3.  Same—Malicious  Acts. 

If  it  comes  from  merely  wanton  or  mali- 
cious acts  of  others,  without  the  justification 
of  competition  or  service  of  any  interest  or  law- 
ful purpose,  it  then  stands  on  a  different  foot- 
ing.   A  right  is  then  enlarged  into  a  wrong. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Torts,  f  10.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Jackson ;  George  Wear,  Judge. 

Action  by  J.  J.  Lewis  against  the  Hule- 
Hodge  Lumber  Company,  Limited.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Clayton,  Hawthorn  &  Atkinson,  for  appel- 
lant   Barksdale  &  Barksdale,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiff  appeals  from 
a  judgment  of  the  district  court  rejecting  his 
demand  and  dismissing  his  suit. 

The  prayer  of  his  petition  was  for  judg- 
ment In  his  favor  for  $10,000  as  damages  re- 
sulting from  the  following  facts: 

"That  defendant  company  was  engaged  in  the 
manufacture  of  lumber,  and  owns  and  operates 
large  sawmill  plants  in  Jackson  and  Bienville 
parishes,  La. ;  that  in  connection  with  the  saw- 
mill plant  which  is  situated  at  Hodge,  Jackson 
parish.  La.,  it  employs  a  large  number  of  men, 
and  owns  and  operates  at  Hodge,  La.,  a  large 
commissary  or  general  mercantile  store  for  the 
purpose  of  selling  its  employes  and  the  general 


public  for  profit  such  goods  and  merchandise  as 
are  usually  handled  and  sold  in  a  general  mer- 
cantile establishment ;  that  for  several  years 
the  said  defendant  corporation  was  without  com- 
petition at  Hodge,  La.:  that  on  or  about  the 
 day  of  ,  190—,  your  petitioner  pur- 
chased property  and  opened  up  a  general  mer- 
cantile business  at  or  near  Hodge,  Jackson 
pariBh,  La. ;  that  he  expected  to  be  able  to  make 
a  living  and  accumulate  some  money  out  of  the 
profits  of  his  said  business;  that  since  your 
petitioner  has  been  engaged  in  said  mercantile 
business  be  has  devoted  practically  all  of  his 
time  and  energies  to  it  and  that  his  expecta- 
tions would  have  been  realized,  and  he  would 
have  been  able  to  make  a  good  living  and  accu- 
mulate some  money  out  of  the  profits  of  his  said 
business,  but  for  the  tortious,  willful,  and  mali- 
cious acts  of  defendant  through  its  managers 
and  agents,  as  hereinafter  more  fully  set  forth : 
that  defendant  .has  persuaded  wholesalers  and 
jobbers  to  refrain  from  selling  to  your  petitioner 
on  the  threat  of  the  said  corporation  refusing 
to  buy  from  or  patronise  said  wholesalers  and 
jobbers :  that  it  has  prevented  its  employes  and 
others  from  buying  from  your  petitioner  under 
threats  of  discharge,  and  otherwise  intimidating 
said  employes  and  others ;  that  said  defendant 
was  enabled  to  persuade  said  wholesalers  and 
jobbers  not  to  sell  to  your  petitioner  by  reason 
of  the  large  business  it  could  give  to  said  whole- 
salers and  jobbers;  that  said  corporation  was 
thus  enabled  to  give  jobbers  and  wholesalers 
large  orders  for  goods  by  reason  of  the  exten- 
sive patronage  given  it  by  its  various  employes, 
who  by  threats  of  discharge,  intimidation,  and. 
other  severe  and  drastic  measures  were  and  are 
practically  forced  to  withhold  their  patronage 
from  your  petitioner  and  made  to  give  it  to 
the  store  or  commissary  of  defendant 

"Your  petitioner  further  represents  that  said 
defendant  corporation  has  illegally  and  unfairly 
used  all  the  power  of  its  great  wealth  and  com- 
mercial standing  to  ruin  the  business  of  your 

Ktitioner,  and  to  prevent  petitioner  from  buy- 
j  said  goods  at  any  price  or  on  any  terms,  as 
was  necessary  to  the  conduct  of  his  said  busi- 
ness, and  to  sell  to  such  persons  as  he  had  a 
legal  right  to  sell  to;  that  said  defendant  cor- 
poration had  been  able  to  persuade  wholesale 
nouses  and  jobbers  not  to  sell  to  your  petitioner, 
even  for  cash,  goods  and  merchandise  for  the 
purpose  of  replenishing  and  keeping  up  his 
stock;  that  it  had  threatened  to  withdraw  its 
patronage  from  said  wholesalers  and  jobbers 
if  said  wholesalers  and  jobbers  should  sell  to 
your  petitioner;  that  said  threats  had  been  ef- 
fective by  reason  of  the  large  orders  given  to 
said  wholesalers  and  jobbers  by  said  defendant : 
that  petitioner  had  been  forced  by  reason  of  the 
aforesaid  and  other  illegal  acts  of  defendant, 
notwithstanding  he  resided  only  a  few  hundred 
yards  distant  from  the  station  at  Hodge,  La., 
and  has  in  many  instances  even  offered  cash  in 
advance  for  goods,  to  have  many  of  his  goods 
shipped  to  Jonesboro  station,  three  miles  south 
of  the  said  Hodge  station  on  the  same  line  of 
railroad:  that  wholesalers  and  jobbers  have  re- 
fused to  sell  to  your  petitioner  and  ship  the 
goods  to  Hodge,  La.,  on  account  of  the  aforesaid 
threats  and  other  illegal  and  unfair  methods  of 
defendant  corporation;  that  in  addition  to  be- 
ing compelled  to  have  his  goods  shipped  to  Jones- 
boro, as  aforesaid,  he  has  been  compelled  in 
most  instances  to  have  said  goods  marked  and 
shipped  to  persons  interposed  at  Jonesboro,  La., 
in  order  to  prevent  the  knowledge  of  petitioner 
buying  said  goods  from  the  threatened  whole- 
salers and  jobbers,  as  aforesaid,  from  reaching 
said  defendant ;  that  by  reason  of  the  aforesaid 
inconvenience,  expense,  vexations,  and  delays 
which  your  petitioner  has  been  subjected  to  by 
the  aforesaid  illegal,  willful,  and  tortious  acts 
of  defendant,  your  petitioner  has  been  prevented 
from  buying  at  competitive  prices,  and  forced  to 
pay  greater  freight  rates,  besides  subjecting  him 
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to  much  additional  expenses  and  great  incon- 
veniences in  paying  the  additional  freight  from 
Hodge  to  Jonesboro,  and  paying  for  its  trans- 
portation from  Jonesboro  back  to  Hodge  over- 
land ;  that  said  expenses  and  inconveniences 
have  been  intensified  by  the  rough  and  almost 
impassable  wagon  roads  through  a  muddy  swamp 
and  over  a  large  stream,  and  inability  to  get 
teams  to  haul  said  merchandise,  resulting  in 
further  delays  and  expenses  and  damages  to  pe- 
titioner's goods. 

"Petitioner  further  represents  that  said  cor- 
poration has,  to  his  great  injury  as  aforesaid, 
prevented  by  unfair  and  illegal  means  large 
numbers  of  people  from  trading  with  or  pat- 
ronizing your  petitioner;  that  defendant  cor- 
poration has  discharged  some  of  its  employes 
and  threatened  to  discharge  others  because  they 
patronized  or  expressed  a  desire  to  patronize 
your  petitioner;  that  said  defendant  corpora- 
tion, through  its  manager  and  agents,  has  post- 
ed in  conspicuous  places  about  its  mill  shed  and 
other  public  places  notices  threatening  to  dis- 
charge and  calculated  to  intimidate  its  employes 
if  they  or  any  of  them  should  trade  with  your 
petitioner,  instead  of  defendant ;  that  your  peti- 
tioner has  been  compelled  at  much  expense  and 
trouble  to  deliver  merchandise  to  his  customers 
and  patrons  after  dark  and  before  daylight,  to 
prevent  said  defendant  corporation  learning  if 
its  employes  patronized  your  petitioner;  that 
he  has  lost  the  sale  of  many  thousand  dollars 
worth  of  goods,  and  the  subsequent  loss  of  prof- 
it, by  reason  of  the  close  surveillance  of  the  said 
defendant  corporation  over  its  employes  in  its 
efforts  to  prevent  its  said  employes  from  trading 
with  your  petitioner;  that  the  aforesaid  and 
other  illegal  acts  of  said  defendant  corporation 
has  almost  ruined  petitioner's  business,  and  has 
forced  him  to  buy  goods  from  jobbers  and 
wholesalers  at  such  prices  as  they  may  have  seen 
fit  to  charge.  . 

"Petitioner  further  represents  that  he  has 
been  damaged  by  reason  of  his  inability  to  buy 
goods  at  competitive  prices  from  wholesalers 
and  jobbers  by  reason  of  the  aforesaid  illegal 
acts  of  defendant  in  the  full  sum  of  $2,000; 
that  he  has  been  damaged  on  account  of  the 
expenses  and  trouble  and  vexation  to  which  he 
bad  been  put,  having  to  haul  many  of  his  goods 
from  Jonesboro,  when  he  could  get  them  at  all, 
and  the  increased  price  he  has  been  compelled  to 
pay  for  goods,  in  the  full  sum  of  $500 ;  that  he 
has  been  damaged  on  account  of  the  loss  of 
profits  and  otherwise,  by  reason  of  defendant 
corporation  preventing  its  employes  and  others 
from  patronizing  your  petitioner  on  account  of 
threats  and  otherwise  intimidating  its  employe's 
and  others,  as  above  alleged,  in  the  full  sum  of 
$2.000 ;  that  he  has  been  damaged  in  having  to 
deliver  goods  and  merchandise  before  daylight 
and  after  dark,  and  other  unnecessary  trouble 
and  expense,  to  prevent  the  knowledge  of  defend- 
ant's employes  trading  with  your  petitioner  from 
reaching  your  defendant,  as  aforesaid,  in  the 
full  sum  of  $500;  that  for  all  the  aforesaid  il- 
legal, willful,  and  malicious  acts  of  said  de- 
fendant he  is  entitled  to  the  further  sum  of 
$5,000  punitive  damages." 

After  filing  an  exception,  which  it  is  un- 
necessary to  specially  refer  to,  in  view  of  the 
conclusion  which  we  reach  on  the  demand  of 
the  plaintiff,  defendant  answered,  pleading  a 
general  denial. 

Plaintiff  has  appealed. 

Opinion. 

The  act  of  which  the  plaintiff  principally 
complains  Is  tbe  posting  by  Huie  (the  mana- 
ger of  the  defendant  company)  of  the  follow- 
ing notice  in  different  parts  of  its  mill,  Huie 
admits  having  done  so. 


"Loyalty. 

"We  are  loyal  to  our  American  government 
We  will  fight  and  die  for  our  country.  This  is 
right  and  proper.  We  should  be  loyal  to  our 
government,  state,  and  parish.  We  should  like- 
wise be  loyal  to  the  company  for  which  we  work 
and  get  our  bread  and  butter.  When  we  cannot 
be  loyal  to  the  company  for  which  we  work,  we 
should  quit  at  once  and  engage  with  one  that 
has  rules  and  regulations  we  like,  and  one  that 
we  can  stand  by  and  swear  by.  What  would  tbe 
government  do  with  a  quartermaster  who  was 
working  for  Uncle  Sam  and  buying  all  his 
provisions  and  clothing  from  China  or  Japan? 
We  feel  like  you  or  any  one  else  would  feel 
when  you  go  elsewhere  and  buy  your  goods. 

"If  you  cannot  be  loyal  and  buy  from  us,  quit 
and  go  where  you  can  be  satisfied.  Do  not  pre- 
tend to  be  loyal  when  in  fact  you  are  working 
against  our  interests. 

"This  talk  is  In  the  best  of  feeling,  but  I  want 
you  to  stop  and  think  about  this  matter  serious- 
ly, for  we  are  in  earnest. 

"Yours  truly,  R.  W.  Huie,  Manager." 

The  other  acts  charged  are  that  the  de- 
fendant company,  by  reason  of  threats  made 
to  drummers  that  it  would  not  deal  with  the 
houses  which  they  represented  If  they  sold 
to  the  plaintiff,  he  bad  been  greatly  Injured. 
Plaintiff  relies  upon  the  fact  that  in  Graham 
v.  Railroad  Company,  47  La.  Ann.  214,  16 
South.  806,  27  L.  R.  A.  416,  49  Am.  St.  Rep. 
366,  and  Webb  v.  Drake.  52  La.  Ann.  290. 
26  South.  791,  this  court  rendered  judgment 
in  favor  of  the  plaintiff  against  Newman 
(the  defendant's  manager)  in  the  first,  and 
against  all  the  defendants  in  tbe  second  case 

The  facts  of  each  of  the  cases  cited  were 
entirely  different  from  those  disclosed  by 
the  testimony  taken  In  the  one  presently  be- 
fore us. 

In  the  first  place,  there  is  no  pretense  in 
this  case  that  the  defendant  company  enter- 
ed Into  any  combination  with  others  to  In- 
jure the  plaintiff.  If  any  wrong  was  done 
plaintiff,  it  was  done  by  the  defendant  com- 
pany acting  singly.  In  the  next  place,  de- 
fendant company  was  not  acting  wantonly 
and  maliciously  to  Injure  the  plaintiff  with- 
out any  valid  reason  or  cause,  moving;  it  in 
its  own  interest  in  the  premises.  The  animus 
which  led  the  defendant  to  take  the  course 
it  did  was  not  to  injure  the  plaintiff,  but  to 
protect  and  safeguard  its  own  business  inter- 
est. 

The  Graham  Case  was  twice  before  this 
court — once  on  an  appeal  from  the  Judgment 
of  the  trial  court,  sustaining  an  exception 
made  by  tbe  defendant  that  plaintiff's  peti- 
tion disclosed  no  cause  of  action,  and  next 
on  an  appeal  from  a  judgment  of  the  dis- 
trict court  rendered  on  the  merits  after  a  re- 
versal by  this  court  of  its  original  judgment 
upon  the  exception. 

On  the  merits  It  was  found  that  Newman, 
the  manager  of  the  railway  company,  had, 
without  any  knowledge  or  consent  on  its 
part,  made  use  of  his  official  position  to  dis- 
charge some  of  the  company's  employes  for 
the  reason  that  they  had  purchased  good* 
from  plaintiff's  establishment,  aud  had  threat 
ened  to  discharge  others,  should  they  do  so. 
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The  men  who  were  so  discharged  and  threat- 
ened to  be  discharged  were  not  acting  to  the 
prejudice  of  the  business  of  the  defendant 
company. 

It  Is  true  that,  In  discharging  and  threat- 
ening to  discharge  the  men,  he  was  not  act- 
ing simply  from  spite  or  ill-will  or  malice  to- 
wards Graham,  but  In  order  to  advance  the 
interest  of  one  of  his  tenants,  who  was  car- 
rying on  a  store  in  competition  with  Graham ; 
but  the  men  upon  whom  he  brought  the  pow- 
er of  his  official  position  to  bear  were  not 
his  own  employes,  but  those  of  the  railway 
company,  whom  he  had  only  had  the  rigbt  to 
discharge  or  refuse  to  employ  for  reasons 
connected  with  the  business  and  Interests  of 
that  company. 

He  had  no  legal  right  to  exert  the  power 
of  his  official  position  over  the  employes  of 
of  his  employer  for  his  own  private  advan- 
tage, to  the  prejudice  of  Graham. 

The  Webb  Oase  presented  factors  Influenc- 
ing the  decision  therein  which  are  entirely 
absent  from  the  present  one.  The  defend- 
ants in  that  case  were  not  acting  singly,  each 
controlling  his  own  conduct;  but  they  had 
joined  together  In  order  to  destroy  plaintiff's 
business.  That  business  was  one  which  did 
not  enter  into  competition  with  that  of  any 
of  the  defendants,  but  was  entirely  distinct 
from  It 

Had  plaintiff's  counsel,  after  writing  and 
drawing  up  their  petition,  tested  it  by  legal 
principles  announced  in  the  first  Graham 
Case,  they  would  have  seen  at  once  that  it 
would  at  once  be  dismissed  on  an  exception 
of  no  cause  of  action. 

The  opinion  in  that  case  recognized  as  cor- 
rect a  legal  proposition  that  a  person  had 
an  absolute  right  to  have  business  relations 
with  any  person  whomsoever,  whether  the  re- 
fusal Is  based  upon  reasons,  or  is  the  result 
of  whim,  caprice,  prejudice,  or  malice,  and 
there  is  no  law  which  forces  a  man  to  part 
with  his  property. 

The  court  quoted  approvingly  from  the  Su- 
preme Court  of  Texas  In  Dels  v.  Wlnfree, 
80  Tex.  400, 16  8.  W.  112, 26  Am.  St.  Rep.  766, 
to  the  effect  that: 

"Every  man  has  a  right  to  use  the  fruits  and 
advantages  of  his  own  enterprise  and  skill  and 
credit  He  has  no  right  to  be  protected  from 
competition ;  but  he  has  the  right  to  be  protect- 
ed from  wanton  and  malicious  interference,  dis- 
turbance, or  annoyance. 

"~*If  the  disturbance  or  loss  come  as  a  result 
of  competition,  or  the  exercise  of  like  rights  by 
others,  it  is  damnum  absque  injuria,  unless  some 
superior  right  by  contract  or  otherwise  is  in- 
terfered with.  But  if  it  comes  from  merely 
wanton  or  malicious  acts  of  others,  without 
the  justification  of  competition  or  service  of 
any  interest  or  lawful  purpose,  it  then  stands  on 
a  different  footing.' 

"In  the  case  at  bar  defendant  has  committed 
the  error  of  enlarging  a  right  into  a  wrong  and 
applying  to  it  the  maxim,  'Neminem  kedit  qui 
jure  suo  utilur.' " 


In  Robinson  v.  Texas  Pine  Land  Associa- 
tion (Tex.  Civ.  App.)  40  8.  W.  843,  the  de- 
fendant, who  sold  the  same  kind  of  goods  as 
plaintiff,  threatened  to  discharge  its  employes 
If  they  traded  with  plaintiff,  and  told  them 
their  pay  checks,  made  good  for  merchandise 
at  Its  store  and  nontransferable,  would  not 
be  received  when  they  passed  through  plain- 
tiffs hands.   The  court  said: 

"The  principles  stated  in  Dels  v.  Winfree,  80 
Tex.  400,  16  S.  W.  Ill,  26  Am.  St.  Rep.  756, 
apply  in  this  case.  See,  also,  Graham  v.  Rail- 
road Co.,  47  La.  214,  16  South.  800,  27  L.  R.  A. 
416,  49  Am.  St.  Rep.  366.  According  to  plain- 
tiff's allegations  competition  in  trade  existed 
between  plaintiff  and  defendant,  and  it  was 
legitimate  for  defendant,  to  appropriate  to  itself 
all  the  customers  it  could  command,  even  to 
the  extent  of  driving  plaintiff  out  of  business, 
provided  the  means  used  for  ihat  purpose  did 
not  contravene  any  law  or  violate  a  definite 
legal  right  of  the  plaintiff.  The  latter  had  no 
legal  right  to  protection  against  competition. 
He  had  no  superior  right  to  the  trade  of  defend- 
ant's employes  or  that  of  other  persons.  Pol- 
lock on  Torts,  408.  The  statute  In  reference  to 
conspiracies  against  trade  does  not  apply  to 
this  case,  where  there  is  no  combination,  and 
when  the  acts  complained  of  as  affecting  compe- 
tition are  the  acts  of  defendant  alone.  If  the 
defendant  could  so  control  its  employes  as  to 
prevent  their  dealing  with  plaintiff,  or  so  control 
their  wages  as  to  divert  them  from  the  channel 
of  plaintiff's  business  in  favor  of  its  own,  we 
know  of  no  role  making  it  actionable.  Had  the 
defendant  no  proper  interest  of  its  own  to  sub- 
serve in  so  doing,  but  bad  acted  wantonly  in 
causing  loss  to  plaintiff,  the  rule  would  be  dif- 
ferent. The  fact  that  defendant's  purpose  by 
its  acts  was  to  break  plaintiff  up  in  business 
would  not  give  the  cause  of  action,  fdr  that  is 
the  natnral  result  of  successful  competition. 
Defendant  might  at  any  time  have  stopped  the 
issuing  of  checks,  and  plaintiff  could  not  haw- 
complained.  It  had  a  right,  if  the  employes 
were  satisfied  to  work  on  such  terms,  to  pay  the 
latter  directly  in  goods,  and  it  could  not  com- 
plain, or  in  checks  redeemable  in  goods  only  by 
them  and  certain  other  persons. 

"It  could  not  be  required  to  treat  the  checks 
as  money  in  the  hands  of  other  persons,  which 
is  practically  a  contention  of  plaintiff.  If  they 
could  stop  the  system  altogether  without  giving 
a  right  of  action  in  tort,  it  would  follow  that 
they  could  place  restrictions  on  the  use  of  check* 
without  incurring  such  liability.  This  is  not  a 
suit  to  recover  the  value  of  checks  taken  by  ap- 
pellant, but  one  in  which  he  seeks  to  recover  in 
tort  for  the  invasion  of  a  right,  when  he  fails 
to  show  the  existence  of  any  right.  A  system 
whereby  such  checks  would  be  honored  in  the 
hands  of  any  one  except  plaintiff  was  calculated 
to  insure  trade  at  defendant's  store  and  diminish 
that  of  its  rival ;  and,  as  plaintiff  has  uo  definite- 
right  to  the  public  trade,  he  has  no  legal  right 
to  complain  that  defendant  absorbed  it  by  the 
manner  of  managing  its  business  and  its  rela- 
tion with  its  employes." 

Defendant's  counsel  refer  the  court  to 
Cooley  on  Torts,  688 ;  Railroad  Co.  v.  Green- 
wood, 2  Tex.  Civ.  App.  76,  21  8.  W.  559: 
Payne  v.  Railroad  Co.,  13  Lea  (Tenn.)  507,  40 
Am.  Rep.  666 ;  Banks  v.  Eastern  Ry.  &  Lum- 
ber .Co.,  90  Pac.  1048  11  L  R.  A.  (N.  S.)  485. 

We  are  of  the  opinion  that  the  judgment 
appealed  from  Is  correct,  and  it  is  hereby  af- 
firmed. 
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(121  La.) 
No.  16,917. 
TEDDLIE  v.  RISER  et  al. 
(Supreme  Court  of  Louisiana.    May  25,  1908.) 

1.  Action— Change  of  Character  ob  Fobm. 

An  action  which  at  its  institution  is  an 
action  of  jactitation,  with  the  onus  of  proof  on 
the  plaintiff,  may  assume  before  its  termination 
the  character  of  a  petitory  action,  with  the 
burden  of  proof  on  the  defendants,  by  reason  of 
the  line  of  defense  adopted  by  the  defendants  in 
respect  to  the  issues  tendered  by  the  plaintiff. 

2.  Real  Actions— Petitory  Actions— Title 
to  Suppobt  Action. 

In  a  petitory  action,  the  success  of  the 
plaintiffs  therein  depends  on  their  making  good 
their  own  title,  not  on  their  disclosing  weakness 
in  that  of  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Real  Actions,  §  22.] 

3.  Sake. 

Plaintiffs  in  a  petitory  action  claimed  that 
in  a  certain  act  of  purchase  and  sale  between 
the  defendant  in  the  suit  and  their  own  mother 
the  property  transferred  in  the  act  was  pur- 
chased by  the  latter  as  their  tutrix,  for  them 
and  not  for  herself  individually.  The  act  it- 
self being  lost  or  destroyed,  recourse  was  had 
to  parol  testimony  to  establish  its  contents. 
That  testimony  established  that  the  property 
was  purchased  by  the  mother  individually,  and 
was  later  resold  by  her  to  the  defendant.  The 
testimony  showing  that  plaintiffs  never  acquired 
ownership  of  the  property,  they,  as  claiming 
ownership,  had  no  further  concern  in  the  title. 

4.  EXECTJTOBS  AND  ADMINISTRATORS — ALLOW- 
ANCES to  Subvivino  Wipe  and  Ohildben. 

A  widow,  with  minor  children,  in  necessi- 
tous circumstances,  received  from  the  succes- 
sion of  her  husband  $1,000  under  the  provisions 
of  article  3252  of  the  Revised  Civil  Code.  Be 
ing  in  possession  of  that  money  under  those 
circumstances,  she  purchased  individually  cer- 
tain real  estate  with  part  of  the  same ;  the  sell- 
er of  the  property  being  aware  of  the  origin  of 
the  fund.  The  children,  coming  of  age,  claimed 
that  the  property  purchased  by  their  mother  be- 
longed to  them,  and  that  therefore  she  could 
not  alienate  it.  Held,  this  contention  is  unten- 
able. Conceding  that  the  mother  held  the  entire 
fund  in  usufruct,  she  bad  the  legal  right  as  such 
to  make  use  of  it  for  her  own  interest,  subject 
to  the  right  of  the  children  to  demand  in  money 
the  amount  due  them  at  the  termination  of  her 
usufruct.  Succession  of  Dielmann,  119  La.  117, 
43  South.  972. 
(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  George  Wear,  Judge. 

Action  by  Edward  W.  Teddlie  against  Sa- 
rah Ethleen  Riser  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Wiley  Randolph  Jones  and  White,  Thorn- 
ton &  Holloman,  for  appellants.  Hudson, 
Potts  &  Bernstein  and  Gamble  &  O'Connell, 
for  appellee. 

Statement  of  the  Case. 

NICIIOLLS,  J.  The  plaintiff  alleges  that 
he  is  the  legal  owner,  and  has  been  for 
more  than  teu  years  In  the  actual  and  bona 
tide  possession  under  valid  title,  of  that  cer- 
tain square  of  ground,  being  situated  in  the 
town  of  Winnfleld,  parish  aforesaid,  and  par- 
ticularly described  as  block  No.  16  of  the  old 
town  of  Winnfleld,  containing  one  acre ;  that 
same  Is  worth  more,  than  $2,000. 


"Avers  that  Sarah  Ethleen  Riser,  wife  of 
Clay  Riser,  Josie  Edith  Coats,  wife  of  D.  Ben- 
jamin Coats,  and  Mary  Inez  Cravens,  wife  of 
James  Cravens,  all  residents  of  your  said  par- 
ish of  Winn,  have  illegally  and  wantonly  col- 
luded and  conspired  together  to  slander  the  title 
of  petitioner  to  said  above-described  property, 
and  to  that  end,  and  to  injure  and  prevent  the 
sale  by  petitioner  of  said  property" — 

the  said  above-named  persons  caused  their 
mother,  Mrs.  Ellen  McGee,  to  make  and  have 
placed  on  record  in  Conveyance  Book  Q. 
folio  461,  of  the  conveyance  records  of  the 
parish  of  Winn,  on  the  19th  day  of  March, 
1D07,  the  following  affidavit  and  document, 
viz.: 

"Personally  came  and  appeared  before  me, 
the  undersigned  authority,  Mrs.  Ella  McGee, 
who,  after  being  by  me  first  duly  sworn,  deposes 
and  says:  That  she  is  the  mother  of  the  heirs. 
Sarah  Ethleen  Riser  (nee  McGee),  Josie  Edith 
Coats  (nee  McGee),  and  Mary  Inez  Cravens 
(n6e  McGee).  That  when  these  children  were 
minors  deponent  purchased  from  E.  W.  Teddlie, 
block  No.  16,  old  town  of  Winnfleld,  about  the 
year  1887,  taking  a  deed  to  the  same,  and  that 
In  the  deed  of  sale  she  set  apart  by  oath  that 
the  purchase  money  that  was  used  in  the  pur- 
chase of  this  property  was  funds  realized  from 
the  community  interest  between  her  and  her  first 
husband,  James  Sidney  McGee,  and  that  half 
of  the  said  property  vested/  in  the  then  minors 
above  named,  who  were  the  children  of  said 
marriage  and  entitled  to  their  interest  in  the 
said  fund.    That  deponent  believes  this  said 

Sroperty  is  about  to  be  sold,  and  that  so  far  as 
eponent  is  able  to  learn  her  aforesaid  deed  is 
not  of  record  in  the  parish  of  Winn,  and  this 
affidavit  is  made  to  warn  purchasers  of  the  in- 
terest of  the  aforesaid  heirs,  and  to  notify  them 
that  she  has  been  in  uninterrupted  possession 
of  the  said  property  for  a  period  of  20  years, 
except  a  mere  temporary  vacation,  without  aban- 
doning possession,  for  a  term  of  about  2  years. 

"Ellen  McGee. 
"This  done  and  signed,  sworn  to.  etc.,  on  this 
the  18th  day  of  March,  A  D.  1907. 
"[Seal.)      P.  K.  Abel. 

"Clerk  and  Ex  Officio  Notary  Public" 

Petitioner  shows  that  in  addition  to  said 
affidavit  said  defendants  are  claiming  that 
they  have  some  character  of  Interest  in  said 
property,  which  said  claims  and  the  record 
of  said  affidavit  as  aforesaid  operates  as  a 
cloud  upon  and  slander  of  petitioner's  title 
to  said  property,  and  la  causing  him  serious 
injury  and  loss  in  preventing  the  sale  of  said 
property,  which  petitioner  Is  desirous  of  mak- 
ing at  advantageous  prices  now  attaining  for 
said  property. 

Avers  that  defendants  well  know  that  they 
have  no  valid  claim  or  title  to  said  property, 
that  petitioner  is  the  legal  and  lawful  owner 
thereof,  and  that  their  unwarranted  preten- 
tions and  assertions  of  title  are  not  only  slan- 
ders of  petitioner's  title,  but  are  extremely 
annoying  and  harassing  to  petitioner,  and 
damaging  to  bis  said  title,  and  have  damaged 
petitioner  In  the  sum  of  $2,500. 

In  view  of  the  premises,  petitioner  prays 
for  service  hereof  and  citation  on  said  defend- 
ants according  to  law,  and  their  said  hus- 
bands, for  the  purpose  of  authorizing  their  said 
wives  to  appear  and  defend  this  action  and 
stand  in  judgment,  and  that  they  be  ordered 
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to  either  disclaim  any  title  to  said  property  or 
to  assert  herein  such  rights  as  they  may  have 
to  or  against  said  property,  and,  after  due 
and  legal  proceedings  had,  that  there  he  judg- 
ment in  favor  of  petitioner  against  said  de- 
fendants canceling  the  said  affidavit,  and 
ordering  the  clerk  and  ex  officio  recorder  to 
annul,  cancel,  and  erase  same  from  the  con- 
veyance records  of  the  parish  of  Winn,  and 
said  defendants  enjoined  from  making  any 
claim  of  ownership  or  interest  in  said  prop- 
erty and  for  judgment  against  them  in  solido 
In  the  sum  of  $2,600  damages. 

For  all  further  orders  and  decrees  In  the 
premises  that  the  law  or  equity  will  permit, 
costs,  and  general  relief. 

The  defendants  answered.  After  pleading 
the  general  issue,  they  admitted  that  they 
have  claimed  to  own,  and  now  that  they  do 
own,  square  No.  16  of  the  old  town  of  Wlnn- 
fleld,  Winn  parish,  La.,  containing  one  acre, 
and  now  assert  title  and  ownership  and  pos- 
session of  same  for  more  than  20  years,  but 
deny  that  they  have  ever  In  any  way  sland- 
ered, or  conspired  together  for  the  purpose 
of  slandering,  the  title  of  petitioner,  E.  W. 
Teddlle,  to  said  property,  or  to  any  other 
property,  and  deny  that  they  caused,  or  bad 
any  agency  whatever  in  causing,  their  moth- 
er, Mrs.  Ellen  McGee,  to  make  and  have 
placed  on  record  the  affidavit  of  ownership 
recorded  in  Conveyance  Book  Q,  folio  461, 
of  the  conveyance  records  of  the  parish  of 
Winn,  as  alleged  by  plaintiff  in  his  petition. 

On  the  other  hand,  in  reference  to  said  affi- 
davit, defendants  assert  that  the  said  affi- 
davit Is  incorrect,  in  stating  that  Mrs.  Ellen 
McGee  1b  the  owner  of  one-half  Interest  in 
such  property,  for  the  reason  that  defend- 
ants are  the  sole  and  only  owners  of  all  the 
said  property. 

Defendants  deny  that  they  have  In  any  way 
annoyed  or  harassed  petitioner,  or  damaged 
him  In  any  sum  whatever. 

On  the  other  hand,  defendants  aver  that 
they  are  the  sole  owners,  and  have  been,  by 
title  translative  of  property,  continuously  and 
until  disturbed  by  the  present  suit,  for  a 
period  of  over  20  years,  of  the  property  de- 
scribed in  plaintiff's  petition,  to  wit:  Block 
16  of  the  old  town  of  Winnfleld,  Winn  parish, 
La. 

And  aver  that  same  is  now  worth  the  sum 
of  at  least  $8,000.  They  show  that  they  own 
it  by  virtue  of  the  following  chain  of  title, 
to  wit: 

That  formerly,  at  a  date  anterior  to  the 
destruction  by  fire  of  the  records  of  Winn 
parish,  which  occurred  during  the  latter  part 
of  the  year  1880,  -Morris  Bernstein,  a  resi- 
dent of  Winn  parish,  La.,  sold  the  said  prop- 
erty to  E.  W.  Teddlle,  the  plaintiff  in  this  suit 
That  later,  at  a  date  unknown  to  your  peti- 
tioners and  respondents,  because  of  their 
then  minority  and  because  of  the  destruc- 
tion of  the  records  of  Winn  parish,  as  above 
alleged,  and  because  of  the  loss  or  destruction 
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of  the  original  act  of  sale,  the  said  E.  W. 
Teddlle,  plaintiff  in  this  action,  sold  said 
property  to  defendants  by  an  act  of  sale  made 
to  their  mother,  Mrs.  Ellen  McGee,  their 
duly  qualified  natural  tutrix,  who  paid  for 
same  with  money  belonging  to  defendants, 
to  wit,  money  received  by  their  said  mother 
for  them  as  their  homestead  right  of  $1,000 
as  minors  In  necessitous  circumstances  as 
provided  for  by  article  3252,  Revised  Civil 
Code  of  Louisiana,  from  the  estate  of  their 
father,  James  S.  McGee,  all  of  which  will  be 
made  to  appear  by  reference  to  Probate  Rec- 
ord No.  2,020  of  the  Eleventh  judicial  dis- 
trict court  for  the  parish  of  Natchitoches, 
state  of  Louisiana,  which  sale  they  now  rat- 
ify, confirm,  and  accept.  That  the  fact  that 
said  purchase  was  made  with  the  money  of 
defendants  in  the  manner  above  stated  and 
for  their  use  and  benefit  was  and  is  well 
known  to  E.  W.  Teddlle,  the  plaintiff  In  this 
suit.  That  said  E.  W.  Teddlle  well  knows 
that  said  property  is  the  property  of  defend- 
ants. That  they  have  never  parted  with 
their  Interest  in  same.  That  said  Teddlle 
was  business  manager  and  agent  for  their 
mother  at  the  time  the  said  money  was  re- 
ceived from  the  estate  of  their  father,  and 
at  the  time  of  said  purchase  by  their  mother 
from  him  for  defendants  of  the  said  property 
he  continued  to  be  agent  and  business  rep- 
resentative of  their  mother  for  many  years. 
That  any  claim  on  his  part  now  to  own  said 
property  is  fictitious,  fraudulent,  and  In  bad 
faith. 

Further  answering,  defendants  deny  that 
said  Teddlle  is  now  or  ever  has  been  in  pos- 
session of  the  said  property,  or  any  portion 
thereof,  since  the  said  sale  to  them  through 
their  said  mother,  or  that  be  Is  the  legal  own- 
er, or  had,  or  ever  has  had,  since  the  said  sale 
to  them,  any  valid  title  to  said  property. 

Defendants,  further  answering,  allege  pos- 
session in  themselves  through  their  mother 
as  their  natural  tutrix,  and  also  through 
themselves  In  person,  and  also  possession 
through  their  said  mother  as  usufructuary, 
of  said  property  from  the  date  of  its  pur- 
chase from  E.  W.  Teddlle  to  the  present  time. 

And  now,  pleading  prescription  of  one  and 
ten  years  as  owners  under  title  translative 
of  property  in  good  faith,  accompanied  by 
possession,  against  plaintiff  in  bar  of  this  ac- 
tion, defendants  further  aver  that  the  act  of 
sale  which  was  passed  by  E.  W.  Teddlle  to 
their  mother,  Mrs.  Ellen  McGee,  for  them,  as 
above  alleged,  has  been  lost  or  destroyed, 
but  that  full  proof  of  sale  will  be  made  on 
the  trial  of  this  cause. 

In  view  of  the  premises,  defendants  pray 
that  plaintiff  take  nothing  by  this  suit,  and 
that  his  demands  be  rejected,  at  his  cost; 
that  they  be  recognized  and  confirmed  in  the 
ownership  and  possession  of  the  property  de- 
scribed in  the  petition ;  for  all  orders  neces- 
sary and  proper ;  and  for  general  and  equita- 
ble relief,  and  costs. 
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The  district  court  adjudged  and  decreed: 

"That  there  be  Judgment  for  plaintiff  and 
against  defendants,  decreeing  plaintiff  to  be  the 
owner  of  the  property  in  contest,  lot  or  block 
16  of  the  old  town  of  Winnfleld,  with  improve- 
ments, and  quieting  plaintiff  in  bis  possession 
thereof,  and  decreeing  and  ordering,  further, 
that  the  recorder  of  mortgages  and  conveyances 
for  the  parish  of  Winn  erase  from  his  records 
affidavits  made  by  Mrs.  Ellen  McQee  affecting 
property  in  contest,  recorded  on  page  401  in 
Book  Q  of  the  Conveyances,  and  rejecting  the 
defendants'  demands  that  they  be  recognized  as 
owners  of  the  property;  defendants  to  pay  all 
costs  of  suit.' 

"Judgment  read,  rendered,  and  signed  in  open 
court  on  this  the  2d  day  of  November,  1907. 

"Geo.  Wear,  Judge  of  the  5th  D.  C." 

Indorsed: 

"Judgment.    Piled  for  record  Nov.  2,  1907. 

"P.  K.  Abel,  Clerk  5th  D.  C." 

Defendants  moved  for  a  new  trial  on  the 
ground  that  the  judgment  was  contrary  to  the 
law  and  the  evidence,  in  decreeing  that  the 
affidavit  of  Mrs.  McQee  be  erased  from  the 
records,  since  she  has  not  been  cited  herein 
or  made  a  party  hereto,  and  this  affidavit  can 
only  be  erased  contradictorily  with  her. 

Opinion. 

The  action,  when  brought,  was  one  of 
slander  of  title.  The  character  it  assumed  at 
the  close  of  the  trial  was  the  result  of  the 
line  of  defense  adopted  by  the  defendants  In 
respect  to  the  issues  tendered  them  by  the 
plaintiff. 

The  defendants  elected  to  convert  the  ac- 
tion Into  a  petitory  one,  by  setting  up  owner- 
ship to  the  property  Involved  in  the  litigation 
and  testing  their  claims  to  the  same  contra- 
dictorily with  the  plaintiff.  On  that  issue 
they  carried  the  burden  of  proof,  having  to 
rely  upon  and  depend  for  success  upon  the 
strength  of  their  own  title,  and  not  the  weak- 
ness of  that  of  the  plaintiff.  Defendants  ad- 
mit in  their  answer  that  prior  to  the  suit 
they  had  claimed  and  still  claimed  to  be  own- 
ers of  the  property  described  in  plaintiff's 
petition,  and  in  referring  to  the  affidavit  re- 
ferred to  therein  they  declared  that  their 
mother  was  in  error  In  declaring  therein  that 
she  herself  was  the  owner  of  one-half  Inter- 
est in  the  property,  as  they  were  the  sole  and 
only  owners  of  all  the  property.  They  admit 
that  the  property  was  purchased  by  plaintiff 
from  Morris  Bernstein,  and  that  while  owner 
of  the  same  he  sold  It  to  their  mother.  They 
contend,  however,  that  the  sale  so  made  was 
not  to  her  individually,  but  to  themselves; 
she  representing  them  in  the  purchase  as 
their  natural  tutrix.  Upon  the  establishment 
of  that  fact  they  stake  their  whole  case. 
Having  recognized  the  ownership  of  the 
plaintiff,  and  claiming  their  own  ownership 
under  him  as  their  Immediate  vendor,  It  was 
incumbent  upon  them,  not  only  to  show  that 
plaintiff  had  parted  with  his  title  to  their 
mother,  but  that  at  that  sale  they  were  them- 
selves the  purchasers,  and  not  their  mother. 
This  they  have  failed  to  do.    The  act  of 


sale  was  not  produced,  nor  was  any  copy  of 
.it.  It  was  never  recorded.  Mrs.  McGee.  the 
mother  of  the  defendants  is  the  only  person 
who  testified  on  the  subject.  She  testified 
that  she  had  the  deed  in  her  possession ;  that 
while  in  her  possession  it  was  burned  by  ac- 
cident by  her.  In  her  testimony  as  to  the 
contents  of  the  act  she  declared  that  the  sale 
was  made  to  herself  and  to  her  minor  chil- 
dren ;  that  she  was  their  tutrix  at  that  time: 
that  had  she  not  been  such  she  would  not 
have  been  intrusted  with  It.  The  defendants 
were  children  at  the  time,  and,  of  course, 
knew  nothing  of  the  facts;  nor  do  any  of 
them  claim  to  have  read  the  act.  She  says 
that  Mr.  Milling  was  attorney  of  her  hus- 
band's succession;  that  he  brought  the  deed 
to  her;  that  it  was  a  notarial  act,  and  she 
supposed  Mr.  Milling  was  a  witness  -to  It,  as 
also  a  Mr.  Sowers;  that  Mr.  Sowers  was 
dead,  but  Mr.  Milling  was  living.  The  tes- 
timony of  Mr.  Milling  was  not  taken.  The 
plaintiff's  testimony  was  in  direct  opposition 
to  that  of  Mrs.  McGee.  He  testified  that  the 
sale  by  him  was  made  to  Mrs.  McGee  in- 
dividually; that  there  was  no  mention  made 
whatever  of  the  children  in  the  act. 

Mrs.  McGee's  testimony  was  corroborated 
by  no  one,  and  was,  besides,  contradictory — 
exceedingly  and  obviously  uncertain.  She  evi- 
dently testified  as  to  what  she  conceived  was 
the  legal  situation  which  resulted  from  the 
fact  that  at  the  time  of  that  sale  she  was 
the  natural  tutrix  of  her  minor  children  and 
that  the  money  with  which  she  made  pay- 
ment was  part  of  the  $1,000  then  in  her  pos- 
session which  she  had  received  from  her  hus- 
band's succession  under  article  3252  of  the 
Civil  Code,  which  assigns  that  amount  to  the 
widow  and  children  of  a  deceased  person  in 
necessitous  circumstances.  The  plaintiff's 
testimony  was  direct  and  positive,  and  the 
testimony  in  the  case  fully  corroborated  what 
he  said.  The  necessities  of  defendants'  posi- 
tion required  them  to  establish  affirmatively 
the  contents  of  the  deed,  either  by  the  pro- 
duction of  the  deed  itself  or  by  proof  of  its 
contents,  if  lost  or  destroyed. 

Before  Teddlie's  title  could  be  attacked,  by 
them  they  had  to  maintain  their  own.  Should 
they  fail  ha  this,  they  had  no  legal  concern 
as  to  whether  plaintiff  had  rights  in  the  prop- 
erty or  not.  If  his  claims  and  pretensions 
were  antagonistic  to  those  of  others,  It  was 
for  the  latter  to  assert  and  champion  them. 
It  is  very  evident  from  the  record  that  th 
defendants  were  firm  in  the  conviction  that 
if  they  could  establish  with  certainty  that  the 
money  with  which  Mrs.  McGee  bought  the 
property  was  part  of  the  $1,000  which  she 
then  had  in  her  possession,  obtained  from  her 
husband's  succession  under  article  3252  of  the 
Revised  Civil  Code,  and  establish  affirmative- 
ly that  Mr.  Teddlle  (vendor  of  the  property" 
was  aware  of  that  fact,  as  he  admitted,  the 
legal  result  of  those  two  facts  would  be  to 
vest  in  the  minor  children  the  ownership  of 
the  property  so  purchased;  but  their  proposi- 
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tion  is  not  legally  tenable.  Assuming  that 
the  moneys  in  her  bands  were  moneys  of  her 
children,  then  held  in  entirety  by  her  in 
usufruct,  her  position  as  usufructuary  entitl- 
ed her  to  use  the  same  as  she  thought  proper, 
subject  only  to  the  right  of  her  children  at 
the  termination  of  the  usufruct  to  demand 
from  her  the  amount  to  which  they  were  en- 
titled. They  could  not  possibly  claim  the 
ownership  of  any  property  which  she  may 
have  bought  by  Investing  in  her  own  name 
the  money  she  held  in  usufruct.  Succession 
of  Dielmann,  119  La.  117,  43  South.  972. . 

The  conclusion  which  we  have  reached  that 
defendants  acquired  no  rights  of  ownership 
in  and  to  the  property  in  litigation  does  away 
with  the  necessity  of  making  any  examination 
into  or  discussion  of  the  rights  of  parties 
arising  out  of  the  alleged  repurchase  by  plain- 
tiff from  Mrs.  McGee  of  the  same  property. 
A  large  part  of  the  transcript  is  taken  up 
by  testimony  introduced  by  defendants  seek- 
ing to  show  that  that  which  was  offered  by 
plaintiff  in  regard  to  the  second  sale  was  in- 
sufficient to  establish  it   Mrs.  McGee  herself 
in  her  testimony  recognized  that  she  made 
such  a  sale.   It  appears  that  the  original  of 
this  alleged  sale,  which  was  an  act  under 
private  signature,  was  supposed  to  have  been 
lost,  and  plaintiff  introduced  in  evidence  a 
certified  copy  of  a  record  of  the  same.  De- 
fendants objected  that  the  recording  had  been 
made  without  sufficient  and  proper  evidence 
of  the  signatures  of  the  parties  to  the  act  and 
those  of  the  subscribing  witnesses;  also  that, 
when  the  copy  from  the  record  was  offered, 
Joseph  Smith  (who  appeared  as  a  witness  to 
the  same)  was  not  in  a  position  to  testify 
positively  and  did  not  swear  positively  to  the 
signatures  of  the  parties,  nor  to  his  own. 
The  court  allowed  the  copy  from  the  record 
to  be  Introduced  over  defendants'  objection. 
This  is  assigned  as  error.   On  the  argument 
of  the  case  plaintiffs  attorney  suggested  to 
the  court  that  the  original  act  had  been  dls- 
<x>vered,  with  the  indorsements  of  the  record- 
er thereon,  and 'moved  to  have  it  made  part 
•>f  the  transcript.    The  court,  however,  re- 
fused to  allow  this  to  be  done,  as  the  offer 
was  too  late.    The  act  was  nevertheless  di- 
rected to  be  left  with  the  clerk,  which  was 
done. 

We  are  of  the  opinion  that  the  judgment 
appealed  from  is  correct,  and  it  is  hereby  af- 
firmed. 

(121  La.) 
No.  17,072. 
STATE  v.  FIRMATURA  et  al. 
(Supreme  Court  of  Louisiana.    May  11,  1908. 
Rehearing  Denied  May  25,  1908.) 

1.  Grand  Jury— Employment  of  Interpre- 
ter  —  Presence  at  Examination  of  Wit- 
nesses. 

An  interpreter  is  regarded  as  a  witness,  and 
a<4  .such  may  be  called  by  the  grand  jury  and 
-worn  by  the  foreman,  without  sp<>cinl  appoint- 
incut  by  the  court.    When  called  to  truuslate 


the  testimony  given  by  other  witnesses,  he  must 
necessarily  be  present  when  such  witneases  tes- 
tify, and  so  long  as  he  confines  himself  to  the 
discharge  of  the  function  for  which  he  is  called 
his  presence  is  unobjectionable.  To  hold  other- 
wise would  be  to  impose  restrictions  which  the 
law  does  not  impose  upon  the  power  of  the 
grand  jury  to  avail  themselves  of  an  ordinary 
and  necessary  instrumentality  for  the  discbarge 
of  their  duties. 

2.  Same — Persons  Who  may  Act. 

One  is  not  disqualified  from  acting  as  an  in- 
terpreter, in  proceedings  before  the  grand  jury, 
by  being  called  as  a  witness  to  the  facts,  nor 
ia  he  necessarily  disqualified  by  reason  of  his 
being  a  deputy  sheriff  and  taking  an  active  part 
in  the  effort  to  discover  the  author  of  the  sup- 
posed crime  which  is  being  investigated ;  and 
where  the  same  person  who  interpreted  in  the 
proceedings  before  the  grand  jury  renders  that 
service  satisfactorily  and  without  objection  dur- 
ing the  subsequent  trial  of  the  party  indicted, 
an  appellate  court  will  not  reverse  the  verdict 
upon  the  basis  of  unsupported  allegations,  con- 
tained in  a  motion  to  quash  the  indictment, 
which  upon  the  hearing  of  such  motion  were  de- 
nied under  oath,  as  to  the  unfitness  of  the  in- 
terpreter to  act  before  the  grand  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24.  Grand  Jury,  9  77;  vol.  50,  Witnesses, 
§1  5,  812.] 

8.  Indictment  ano  Information— Motion  to 
Quash— Groun  ns. 

Where  several  persons  are  jointly  indicted 
for  the  same  offense  and  are  in  custody,  either 
may  be  called  by  the  grand  jury  to  testify  as 
against  the  others,  and  where  the  one  called 
appears  willingly,  and,  testifying  after  being 
informed  that  he  could  not  be  compelled  to  in- 
criminate himself,  is  not  shown  to  have  given 
any  incriminating  testimony,  a  motion  to  quash 
the  indictment  on  the  ground  that  he  was  forced 
to  appear  before  the  grand  jury  and  testify 
against  himself  is  properly  overruled. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  483.] 

4.  Criminal  Law — Evioence — Testimony  of 
Accomplices— Corroboration— Necessity. 
Corroboration  of  the  testimony  of  a  code- 
fendant  or  accomplice  is  desirable,  but  not  al- 
ways indispensable,  for  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1124-1126.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu ;  Edmund  Dennis 
Miller,  Judge. 

Jack  Firmatura,  Frank  Bongiovannl,  and 
others  were  Jointly  indicted  for  murder. 
Bongiovannl  was  granted  a  severance,  and 
appeals  from  a  conviction.  Affirmed. 

Mitchell  &  Rosenthal  and  Milton  Carter. 
Elstner,  for  appellant.  Walter  Gulon,  At- 
ty.  Gen.,  and  Leland  Hugh  Moss,  DIst.  At- 
ty.  (Lewis  Gulon  and  Edwin  Franklin  Gayle, 
of  counsel),  for  the  State. 

Statement  of  the  Case. 

MONROE,  J.  Jack  Firmatura,  Jack  Abate, 
and  Frank  Bongiovannl  having  been  jointly 
indicted  for  murder  (and  Victor  Abate  hav- 
ing been  charged  In  the  same  bill  with  be- 
ing an  accessory  before  the  fact),  Bongiovan- 
nl was  granted  a  severance,  and,  having  been 
convicted,  without  capital  punishment,  has 
appealed. 
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He  relies  on  two  Mils  of  exceptions — the 
one,  to  the  overruling  of  a  motion  to  quash 
the  indictment;  the  other,  to  the  sustaining 
of  an  objection,  Interposed  by  the  state's 
attorney,  to  a  question  propounded  on  voir 
dire  to  certain  persons  called  to  serve  as 
Jurors.  These  bills  will  be  considered  seri- 
atim. 

Opinion. 

1.  The  motion  to  quash  alleges  substantial- 
ly that  Tony  Patello,  a  deputy  sheriff,  and 
himself  a  witness  before  the  grand  Jury, 
questioned  the  witnesses  and  otherwise 
participated  in  the  proceedings  of  that  body ; 
that  an  interpreter  can  be  appointed  to  as- 
sist the  grand  Jury  only  when  such  appoint- 
ment is  authorized  by  statute ;  that  no  such 
statute  exists;  and  that  no  such  appoint- 
ment was  made,  or,  if  made,  was  made  with- 
out authority  of  law,  and  to  mover's  great 
prejudice,  in  this: 

"That  the  defendant  is  an  Italian,  and  the 
said  Tony  Patello,  being  in  the  grand  jury  room 
during  the  investigation  of  said  cause,  addressed 
the  witnesses  there  called  by  the  grand  jury 
in  the  Italian  language,  the  witnesses  answering 
in  Italian;  the  said  Tony  Patello  there  and 
then  pretending  to  interpret  to  the  grand  jury 
the  answers  of  the  witnesses,  not,  however,  with- 
out making  suggestions  to  the  witnesses  while 
answering. 

The  motion  also  alleges  that  Patello  had 
been  zealous  in  the  prosecution,  that  he  had 
a  personal  animosity,  and  that  his  demeanor 
and  expression  of  opinion  prejudiced  the 
grand  Jury  against  defendant  The  motion 
further  alleges  that,  while  in  the  custody  of 
the  officers  of  the  law,  mover  was  forced  to 
appear  before  the  grand  Jury  and  testify 
against  himself. 

In  connection  with  this  bill  we  find  the 
following  admissions  of  record,  viz.: 

"(1)  That  Tony  Patello  was  present  in  the 
grand  jury  room  while  witnesses  were  being 
examined,  acting  as  interpreter.  (2)  That  said 
Tony  Patello  was  not  a  member  of  the  grand 
jury,  and  that  he  was  not  appointed  nor  was  he 
sworn  as  an  interpreter  by  this  court,  bnt  that 
he  was  sworn  as  interpreter  by  the  foreman  of 
the  grand  jury,  and  not  by  the  clerk  of  the  court, 
nor  by  the  court;  that  no  appointment  of  an 
interpreter  was  made  by  the  court,  that  the  said 
Tony  Patello  is  an  Italian;  that  the  defend- 
ants are  Italians;  that  the  said  Tony  Patello 
addressed  witnesses  called  by  the  grand  jury  in 
the  Italian  language,  the  witnesses  answering 
in  Italian,  while  he,  the  said  Patello,  and  the 
witnesses  were  in  the  jury  room;  that  he  did 
this  as  an  interpreter;  that  the  said  Tony 
Patello  is  a  deputy  sheriff:  and  that  he  had 
taken  an  active  part  in  the  investigation  of 
said  cause  and  in  the  arrest  of  the  accused. 
(3)  That  the  accused  were  called  before  the  grand 
jury,  and  that  they  testified  in  the  investigation 
being  conducted  then  and  there  by  the  grand 
jury  into  the  alleged  murder  of  Joseph  Trittico. 

S4)  That  Tony  Patello  was  a  witness  and  testi- 
ied  before  said  grand  jury  in  said  cause.  (5) 
That  these  admissions  are  not  to  be  construed 
as  barring  either  the  state  or  the  defendant  from 
adducing  evidence  on  the  allegations  of  the  mo- 
tion to  quash." 

From  the  evidence  offered  on  the  hearing 
of  the  motion  It  appears  that  the  grand  Jury 
found  It  necessary  to  examine  a  number  of 


Italians,  who  could  not  speak  or  understand 
English ;  that  an  interpreter  was  necessary : 
that,  whilst  Patello  was  sworn  by  the  fore- 
man of  the  grand  jury  and  acted  as  Inter- 
preter, he  did  not  otherwise  participate  In 
the  action  of  the  grand  jury,  and  was  pres- 
ent at  their  deliberations  only  when  testify- 
ing as  a  witness  or  when  so  acting  as  an  in- 
terpreter. It  also  appears  that  he  had  no 
personal  animosity  against  the  accused,  and 
that  he  did  not  act  as  interpreter  when  de- 
fendant gave  his  testimony,  as  defendant  has 
lived  In  this  country  for  10  or  15  years  and 
testified  before  the  grand  jury,  as  he  did  be- 
fore the  petit  jury,  In  English;  the  trial 
judge,  after  inquiry,  declining  to  allow  him 
to  testify  through  an  Interpreter.  It  fur- 
ther appears  that  the  defendant,  together 
with  the  other  parties  charged  In  the  Indict- 
ment, or  some  of  them,  being  in  jail,  the 
sheriff  had  a  conversation  with  him,  and  told 
him  that  he  would  probably  be  called  before 
the  grand  jury,  and  "to  tell  the  truth  about 
the  matter;  that  they  wanted  him  to  be  sure 
and  tell  the  truth  about  everything";  and 
that  defendant  expressed  his  willingness  to 
testify,  and  said: 

"Sure,  I  will  tell  all  I  know.  I  am  innocent, 
and  I  will  tell  all  I  know,  and  will  tell  the 
truth." 

It  further  appears  that  before  defendant 
gave  any  testimony  before  the  grand  Jury 
he  was  specifically  warned  by  the  district  at- 
torney, who  says  In  his  testimony : 

"With  regard  to  Frank  Bongiovanni,  I  person- 
ally informed  him,  when  he  came  into  the  grand 
jury  room,  that. he  did  not  have  to  testify  in 
the  case,  as  it  might  incriminate  him,  unless 
he  was  entirely  willing  to  do  so.  That  was  done 
before  any  question  at  all  were  asked  him.  He 
testified  voluntarily." 

It  does  not  appear,  nor  did  the  defendant, 
in  giving  his  testimony  on  the  hearing  of 
the  motion  to  quash,  intimate,  that  he  gave 
any  testimony  before  the  grand  Jury  which 
tended  to  incriminate  him. 

The  statement  per  curiam,  attached  to 
this  bill,  reads  In  part  as  follows: 

"After  formal  hearing  of  said  motion  to  quash, 
the  same  was  overruled,  for  the  following  rea- 
sons: Because  Tony  Patello,  the  interpreter, 
was  necessary  for  a  proper  investigation  of  the 
case ;  no  member  of  the  grand  jury,  nor  the  dis- 
trict attorney,  understanding  or  speaking  the 
Italian  language,  and  the  witnesses,  who  testi- 
fied through  the  interpreter,  being  Italians  and 
not  understanding  or  speaking  the  English  lan- 
guage. He  was  regularly  sworn  by  the  foreman 
of  the  grand  jury.  This  was  the  exercise  of  a 
right  necessarily  vested  in  the  grand  jury  under 
our  present  law,  which  authorizes  the  grand 
jury  to  hold  sessions  in  the  absence  of  the  court. 
See  Act  No.  135,  p.  216,  of  1898. 

"The  fact  that  Tony  Patello  is  a  deputy  sher- 
iff and  had  taken  an  interest  in  ferreting  out 
the  murder  of  Joseph  Trittico  did  not  disqualify 
him  from  acting  aa  interpreter.  •  *  *  He 
acted  as  interpreter  in  the  final  trial  of  the  ca«e_ 
with  a  friend  of  the  accused  sitting  alongside 
of  him  (the  interpreter),  and  his  interpretation, 
on  the  occasion,  was  unobjectionable.  •  •  • 
As  to  the  appearance  of  the  accused  in  the  grand 
jury  room,  it  appears  that  they  did  not  object 
to  so  appearing,  and  did  not  object  to  testifying. 
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after  they  had  been  advised  of  their  rights. 
Besides,  the  state  had  the  right  to  use  each  of 
the  accused,  one  against  the  other,  as  witnesses, 
and  other  persons,  as  was  done.  •  •  •  The 
accused  never  have  given  any  evidence  against 
themselves,  but,  on  the  contrary,  always  con- 
tended that  they  knew  nothing  of  the  crime. 
And  Frank  Bongiovanni,  on  his  two  trials  before 
the  petit  jury,  again  voluntarily  so  testified 
*  *  *  as  a  witness  in  his  own  behalf.  He, 
having  obtained  a  severance,  is  the  only  one 
tried  so  far." 

An  interpreter  is  regarded,  and  must  be 
sworn,  as  a  witness  (17  A.  &  E.  Enc.  of  Law, 
p.  80) ;  and,  as  the  grand  jury  are  authoriz- 
ed to  call  before  them  any  witness  whose  tes- 
timony they  think  likely  to  aid  them  in  their 
investigations,  it  follows  that  they  may  avail 
themselves  of  the  services  or  testimony  of  an 
interpreter,  to  whom,  as  to  any  other  witness, 
the  oath  required  by  law  may  be  administer- 
ed by  the  foreman  (Rev.  St.  8  2137).  It  also 
follows  that,  if  the  interpreter  Is  called  to 
translate  testimony  given  by  other  witnesses, 
he  must  be  present  when  such  witnesses  testi- 
fy. To  hold  otherwise  would  be  to  Impose  a 
restriction  which  the  law  does  not  impose  up- 
on the  power  of  the  grand  jury  to  avail  them- 
selves of  an  ordinary  and  necessary  instru- 
mentality for  the  discharge  of  the  duty,  which 
the  law  Imposes  on  them,  "diligently  to  in- 
quire and  true  presentment  make  of  all  in- 
fractions of  the  criminal  law,  which  may  be 
given  to  them  in  charge  or  may  come  to  the 
knowledge  of  any  of  the  members,  touching 
the  service  in  which  they  are  engaged;  the 
jurisdiction  of  the  grand  Jury  being  as  a  gen- 
eral rule,  coextensive  with  that  of  the  court 
In  which  it  Is  Impaneled  and  for  which  lt  is 
to  make  Inquiry."   20  Cyc.  p.  1334. 

As  we  have  seen,  the  interpreter  in  the  in- 
stant case  confined  himself  to  the  discharge 
of  the  function  for  which  he  was  called,  and 
did  not  participate,  or  attempt  to  participate, 
in  the  deliberations  of  the  grand  jury,  or  to 
Influence  their  finding. 

The  fact  that  he  was  a  witness  did  not  dis- 
qualify him  from  acting  as  interpreter, 
though  his  alleged  activity  as  a  deputy  sheriff 
might  suggest  a  doubt  as  to  the  propriety  of 
his  selection,  were  It  not  for  the  fact  that  he 
acted  as  Interpreter  satisfactorily,  and,  so  far 
as  the  record  shows,  without  complaint  or 
objection  from  the  defendant  in  the  trial  of 
the  case,  and  there  is  no  proof  whatever  in 
support  of  the  allegations,  which  he  denies 
under  oath,  that  he  entertained  any  feeling 
of  animosity  to  the  accused,  or  that  he  made 
any  suggestions  to  the  witnesses  to  the  preju- 
dice of  the  accused,  or  of  either  of  them.  As 
was  said  by  this  court  in  a  case  decided  some 
years  ago : 

•*The  finding  of  a  grand  jury  is  not  a  verdict 
or  judgment.  It  amounts,  at  most,  to  an  ac- 
cusation." 

And  if  upon  his  trial,  the  defendant  in  a 
criminal  prosecution  makes  no  objection  to 


an  interpreter,  an  appellate  court  would  hard- 
ly be  Justified  In  reversing  the  verdict,  upon 
an  objection,  unsupported  by  proof  of  bias  or 
misconduct,  to  his  having  acted  in  that  capac- 
ity during  the  Inquisition  which  preceded  the 
Indictment,  and  the  less  so  as,  under  the  set- 
tled Jurisprudence  of  the  court,  the  character 
and  sufficiency  of  the  evidence  upon  which 
the  grand  Jury  bases  its  finding  will  not  be  in- 
quired into.  State  v.  Lewis,  38  La.  Ann.  681; 
State  v.  Johnson,  116  La.  864,  41  South.  117. 

The  allegation  that  defendant  was  forced 
to  appear  before  the  grand  jury  and  testify 
against  himself  is  wholly  disproved.  As  to 
bis  appearance,  the  grand  jury  had  an  un- 
doubted right  to  call  him  as  a  witness,  not 
against  himself,  but  against  the  others,  who 
with  him  were  charged  with  the  homicide.  It 
is  shown  that  he  appeared  willingly ;  that  he 
was  Informed  "that  be  did  not  have'  to  testi- 
fy, as  it  might  incriminate  him,  unless  he 
was  entirely  willing" ;  and  lt  Is  not  shown  or 
alleged  that  he  gave  any  Incriminating  testi- 
mony. To  the  contrary,  it  appears  that  he 
has  always  insisted  that  he  is  innocent,  and 
so,  voluntarily  taking  the  stand,  testified  be- 
fore the  petit  Jury.  We  therefore  conclude 
that  the  bill  under  consideration  was  not 
weir  taken.  17  A.  &  E.  Enc.  of  Law,  p.  1288 ; 
State  v.  Donelon,  45  La.  Ann.  744,  12  South. 
022. 

2.  Defendant's  counsel,  in  his  examination 
on  voir  dire  of  persons  called  to  serve  on  the 
Jury,  asked  the  question: 

"It  may  develop  on  the  trial  of  this  case  that 
the  state  will  rest  solely  for  conviction  upon 
the  testimony  of  an  alleged  codefendant,  or  an 
alleged  accomplice  in  the  commission  of  the 
I  crime.    In  that  event,  should  the  court  charge 
1  you  that  you  should  not,  under  the  law,  return 
i  a  verdict  of  'guilty'  upon  such  testimony,  and 
i  that  you  should  receive  such  testimony  with 
i  great  care  and  caution,  and  that,  before  you 
I  would  be  justified  in  returning  a  verdict  of 
guilty,  the  testimony  of  the  supposed  accomplice 
should  be  corroborated  by  other  evidence,  would 
you  take  the  law  from  the  court,  and  act  upon 
it?" 

The  question  was  objected  to,  on  the  ground 
that  lt  does  not  correctly  state  the  law,  and 
the  court  propounded  to  the  proposed  jurors 
the  following,  or  a  similar,  question,  to  wit: 

"Mr.   ,  the  law  is  that  the  juror  is  the 

judge  of  the  law  and  the  evidence.  The  law 
the  juror  is  morally  bound  to  take  from  the 
i  court.  Now,  if  accepted  as  a  juror  in  this  case, 
would  you  abide  by  the  law  as  charged  yon  by 
the  court?" 

And,  answers  being  given  in  the  affirmative, 
the  objection  of  the  state  to  the  question  pro- 
pounded by  defendant's  counsel  was  sustained. 

Corroboration  of  the  testimony  of  a  defend- 
ant or  accomplice  is  desirable,  but  not  al- 
ways Indispensable,  to  conviction.  Marr's  Cr. 
Dig.  §  427.  The  ruling  complained  of  was 
therefore  correct. 

Judgment  affirmed. 
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(121  La.) 
No.  17,030. 

HENRY  BLOCK  CO.,  Limited,  v.  PAPANIA. 

In  re  HENRY  BLOCK  CO.,  Limited. 
(Supreme  Court  of  Louisiana.    April  27,  1908. 
Rehearing  Denied  May  25,  1908.) 

Limitation  of  Actions— Prescription— Ac- 
counts— Pabol  Evidence. 

The  object  and  effect  of  Act  No.  78,  p.  86, 
of  1888,  amending  article  3538  of  the  Revised 
Civil  Code,  is  not  to  prohibit  proof  of  an  in- 
terruption of  the  prescription  running  upon  ac- 
counts sued  on  which  are  governed  by  that 
prescription  by  reason  of  parol  evidence,  but 
to  prevent  such  evidence,  when  received,  having 
the  effect  of  shifting  the  prescription  of  three 
years  applicable  to  those  accounts  to  a  pre- 
scription of  ten  years. 
Monroe,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Action  by  the  Henry  Block  Company,  Lim- 
ited, against  Joseph  Papania.  Judgment  for 
defendant,  and  on  appeal  the  Court  of  Ap- 
peal answered  contrary  to  the  decision  of 
the  Supreme  Court,  and  plaintiff  applies  for 
certiorari  or  writ  of  review.  Judgment  of 
the  Court  of  Appeal  reversed,  and  case  re- 
manded to  that  court  for  further  proceedings. 

Gustave  Lemle  and  Irving  R.  Saal,  for  ap- 
plicant Anthony  Joseph  Rossi,  for  respond- 
ent 

Statement  of  the  Case. 

NICHOLLS,  J.  In  the  application  for  the 
writ  of  review  plaintiff  declares  that  the 
"sole  question  presented  is  one  of  law,  viz., 
whether  or  not  a  verbal  promise  to  pay  an 
open  account,  made  before  prescription  has 
accrued,  Is  sufficient  to  Interrupt  the  pre- 
scription, which  should  be  answered  in  the 
affirmative."  The  Court  of  Appeal  divided 
two  to  one,  and  answered  this  question  In  the 
negative,  contrary  to  the  decision  of  the  Su- 
preme Court  In  Utz  v.  Utz,  34  La.  Ann.  752, 
In  which  it  was  held  that  a  verbal  acknowl- 
edgment of  a  debt,  made  before  prescription 
has  accrued,  would  interrupt  prescription. 

The  judgment  of  the  Court  of  Appeal  so 
referred  to  has,  on  application  of  the  plain- 
tiffs, been  brought  before  us  for  review.  It 
was  as  follows: 

"The  plaintiff  sues  on  an  account  and  is  met 
by  the  plea  of  the  prescription  of  three  years. 
The  account  is  on  its  face  prescribed;  but  the 
testimony  is  conclusive  that  the  defendant  on 
several  occasions  before  prescription  had  ac- 
crued verbally  promised  to  pay  the  debt  The 
question  of  law  presented  is:  Does  a  verbal 
promise  to  pay  an  account,  made  before  pre- 
scription has  accrued,  interrupt  prescription? 
In  the  case  of  Mayer  v.  Favrot,  No.  1,577  of  our 
docket,  we  had  occasion  to  discuss  Act  No.  78 
p.  86,  of  1888.  amending  article  3538,  Rev.  Civ. 
Code,  and  stated  our  conclusions  in  the  follow- 
ing language: 

"  'The  article— that  is,  the  portion  pertinent  to 
this  issue — originally  read:  ^'The  following  ac- 
tions are  prescribed  by  three  years:  •  *  • 
That  on  all  other  open  accounts. 

"  This  prescription  only  censes  from  the  time 
there  has  been  an  account  acknowledged,  a  note 
or  bond  given,  or  an  action  commenced.' 

"The  amendment  consisted  in  striking  out  the 
word  'open,*  and  in  inserting  after  the  word 


'acknowledged'  the  words  'in  writing.'  The  ju- 
risprudence under  the  original  article  was  that 
an  account  which  had  been  orally  acknowledged 
was  no  longer  an  open,  but  a  closed,  account, 
and  became  a  personal  debt  prescribed  by  ten 
years.  Muntz  v.  Succession  of  Broom,  11  La. 
Ann.  473;  Dixon  v.  Lyons,  13  La.  Ann.  160: 
Byrne  v.  Prather,  14  La.  Ann.  653 ;  Blanchin 
S  Girand  v.  Pickett  21  La.  Ann.  680;  James 
v.  Fellows,  20  La.  Ann.  1180;  Betaer  v.  Cole- 
man, 23  La.  Ann.  785;  Ashbey  v.  Ashbey,  38 
La.  Ann.  902. 

"In  the  case  of  Davis  v.  Houren,  10  Rob.  402, 
the  Supreme  Court  had  occasion  to  construe  ar- 
ticles 3499  and  3500,  Civ.  Code  1838  (now  arti- 
cles 3534  and  3535,  Rev.  Civ.  Code),  containing 
the  same  provisions  as  article  3538,  Rev.  Civ. 
Code,  to  the  effect  that  the  prescription  'ceases 
from  the  time  when  there  has  been  an  account 
acknowledged,  a  note  or  bond  given,  or  a  suit 
instituted. 

"The  court  concluded  that  a  short  prescrip- 
tion ceased  because  a  receipt  had  been  given, 
and  that  this  was  acknowledgment  which  placed 
the  claim  upon  the  footing  of  any  other  person- 
al debt.  And  in  answer  to  the  contention  that 
the  receipt  only  interrupted  the  prescription  of 
the  year  that  was  running  against  his  claim, 
and  that  the  same  prescription  still  applied  and 
must  be  computed  from  the  date  of  the  receipt, 
the  court  said:  'In  the  present  case  the  receipt 
or  written  acknowledgment  of  the  captain  pro- 
duces, in  our  opinion,  the  same  effect  as  an  ac- 
count acknowledged:  that  is,  it  takes  the  debt 
out  of  the  prescription  of  one  year  and  places 
it  under  the  operation  of  that  established  by 
article  3508,  Civ.  Code  1838'  (ten  years).  When 
the  Legislature  retained  these  words  in  the  act 
of  1888.  it  must  be  presumed  that  it  did  so  with 
full  knowledge  of  the  judicial  meaning  impressed 
upon  them. 

"It  is  clear  that  under  the  language  used  this 
prescription  (i.  e.,  three  years)  ceases.  It  is 
equally  clear  that,  when  it  ceases,  either  an- 
other begins  or  the  debt  becomes  imprescriptible. 
But  as  the  statutory  substitute  for  the  account 
whether  open  or  stated,  it  is  reasonable  to  as- 
sume that  the  charge  of  prescription  occurring 
is  in  consonance  with  the  change  in  the  charac- 
ter of  the  obligation. 

"This,  giving  rise  to  a  personal  action  no 
longer  enumerated  in  the  shorter  prescriptions, 
falls  within  the  terms  of  article  3544,  Rev.  Civ. 
Code  (article  3508,  Civ.  Code  1838),  establishing 
the  prescription  of  ten  years. 

"Had  the  lawmakers  intended  to  destroy  ex- 
isting jurisprudence  and  to  prescribe  all  ac- 
counts by  three  years,  without  rendition  or  res- 
ervation and  however  acknowledged,  such  inten- 
tion would  surely  have  been  unequivocally  de- 
clared. The  purpose-  would  have  been  accom- 
plished by  striking  out  the  word  'open*  and 
omitting  the  rest  of  the  article,  and  the  inten- 
tion of  the  latter  is  therefore  conclusive  against 
any  such  theory. 

"I  think  it  more  in  accordance  with  reason  to 
assume  that  the  aim  of  the  act  was  to  put  an 
end  to  the  uncertainty  so  frequently  arising  as 
to  whether  or  not  accounts  had  been  verbally 
acknowledged  and  to  provide  an  exclusive  meth- 
od of  proof  of  acknowledgment  A  fair  inter- 
pretation of  the  act  of  1888  warrants  the  view 
that  under  its  terms  all  accounts  are  prescribed 
by  three  years,  whether  open,  stated,  or  ver- 
bally acknowledged,  but  that  the  acknowledg- 
ment in  writing  of  an  account  brings  the  obliga- 
tion within  the  operation  of  the  prescription  of 
ten  years. 

"See,  also,  Marcade  de  la  Prescription,  p.  U7; 

"  'Defendant's  contention  leads  to  reductio  ad 
absurdum;  for,  if  it  be  correct,  a  note  or  bond 
given  in  settlement  of  an  account  would  be  pre- 
scribed by  three  years. 

"  'This  result  must  be  conclusive  in  favor  of 
the  view  that  the  new  prescription  arising  after 
the  old  has  ceased  depends  upon  the  nature  of 
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the  obligation  given  in  recognition  of  the  ac- 
count' 

"We  think  that  the  views  just  expressed,  car- 
ried to  their  legitimate  conclusion,  are  decisive 
of  the  present  issue. 

"It  was  the  evident  purpose  of  the  act  of  1888 
to  establish  an  exclusive  method  of  arresting  the 
current  of  prescription  on  all  accounts,  to  wit, 
by  an  acknowledgment  in  writing.  To  say  that 
prescription  ceases  to  run  only  when  the  account 
has  been  acknowledged  in  writing  is  equivalent  to 
saying  that  it  continues  to  run  until  such  an  ac- 
knowledgment in  writing  is  made.  We  further 
venture  the  opinion  that  it  was  the  intention  of 
the  Legislature  to  surround  accounts  with  safe- 
guards similar  to  our  statute  of  frauds  (Rev. 
Civ.  Code,  art.  2278),  and  to  place  the  Interrup- 
tion of  prescription  of  accounts  on  the  same 
footing  as  the  renunciation  of  an  acquired  pre- 
scription in  the  instances  mentioned  In  that  ar- 
ticle." 

The  Judgment  appealed  from  maintained 
the  plea  of  prescription. 

Plaintiff  urged  that,  prior  to  the  passage 
of  Act  No.  78,  p.  86,  of  1888,  a  verbal  promise 
to  pay  an  account,  made  before  prescription 
bad  accrued,  was  sufficient  to  Interrupt  pre- 
scription.  The  question  before  the  court  is 
whether  the  act  of  1888  changed  the  law  In 
that  respect.    He  insists  that  that  act  did 
not  change  the  law  affecting  the  "Interrup- 
tion of  prescription";  that  It  was  only  in- 
tended to  amend  article  3638,  which  article 
(article  3538)  did  not  and  does  not  refer  to 
or  bear  upon  the  subject  of  the  "Interrup- 
tion" of  prescription ;  that  It  cannot  be  dis- 
puted that  before  the  act  of  1888  a  verbal 
promise  to  pay  did  interrupt  prescription. 
It  was  so  decided  in  Utz  v.  Utz,  34  La.  Ana 
754.   He  contends  that,  had  the  act  of  1888 
said  that  the  prescription  of  three  years  on- 
ly ceased  "to  run  from  the  time  when  there 
had  been  an  account  acknowledged  in  writ- 
ing, a  note  or  bond  given,  or  an  action  com- 
menced," the  situation  would  have  been  dif- 
ferent from  what  It  actually  Is;  but  these 
words  appear  In  neither  the  act  of  1888,  nor 
article  3538  as  amended.   He  maintains  that 
.  article  3538  means  that  this  prescription  of 
three  years  only  ceases  "to  apply"  from  the 
time  that  there  has  been  an  account  acknowl- 
edged In  writing,  etc. ;  and  it  might  be  cor- 
rectly added: 

"That  the  prescription  [of  three  years]  con- 
tinues to  apply  after  a  verbal  acknowledgment, 
but  runs  anew  from  such  acknowledgment.  He 
maintains  that  the  act  of  1888  meant  only  to 
limit  the  manner  in  which  an  account  subject  to 
a  prescription  of  three  years  should  be  altered 
in  order  to  be  placed  upon  the  footing  of  any 
other  persona]  debt  subject  to  only  a  prescrip- 
tion of  ten  years." 

Counsel  say: 

"Before  the  passage  of  Act  No.  78,  p.  86,  of 
1888,  there  was  a  constant  wrangle  going  on  as 
to  whether  an  account  sued  on  was  an  open  one, 
and  prescribed  by  three  years,  or  an  acknowl- 
edged one,  and  prescribed  by  ten  years.  In  or- 
der to  do  away  with  this  uncertainty  the  act 
was  passed  making  all  accounts  prescribe  in 
three  years  unless  acknowledged  in  writing.  It 
was  never  intended  to  amend  the  article  3520. 
Civ.  Code  1838,  relative  to  'the  interruption  of 
prescription.'  The  principle  laid  down  in  Utz 
v.  Utz,  34  La,  Ann.  752,  is  still  in  force  and 
effect. 


"Article  8538  applies  to  the  character  of  the 
accounts  to  which  the  three-year  prescription  is 
applicable,  while  article  3520  refers  to  the  in- 
terruption of  prescription.  The  former  article 
was  intended  to  prevent  the  shifting  of  the 
prescription  of  three  years  applicable  to  actions 
of  account  (to  that  of  the  prescription  of  ten 
years)  by  the  simple  verbal  acknowledgment  of 
the  account,  or  a  verbal  promise  to  pay  the 
same." 

"This  is  what  the  Supreme  Court  held  in  Sleet 
v.  Sleet,  109  La.  302,  33  South.  322,  the  svl- 
labuB  of -which  is  as  follows:  'The  change  in  the 
law  made  by  the  act  of  1888,  amending  and  re- 
enacting  article  3.M8  of  the  Revised  Civil  Code, 
consists  in  applying  the  prescription  of  three 
yours  to  accounts  stated  or  rendered  and  ver- 
bally or  tacitly  acknowledged,  as  well  as  to 
open  accounts  to  which  it  had  previously  ap- 
plied.' 

"To  hold  otherwise  would  be  to  hold  that  the 
Legislature  in  amending  article  3538,  Civ.  Code, 
repealed  article  3520  by  implication. 

"The  account  sued  upon  in  this  case  is  an 
open  account,  preserved  in  its  character  of  a 
valid,  legal,  and  binding  account  by  numerous 
repeated  and  continuous  promises  to  pay,  no  two 
of  which  were  sufficiently  far  apart  to  allow 
prescription  ever  to  run." 

Counsel  refer  the  court  to  2  La.  Ann.  314, 
46  Am.  Dec  545,  Erwln  v.  Lowry ;  3  La.  Ann. 
324,  Succession  of  Harrell;  28  La.  Ann. 
440,  Crone  v.  Citizens'  Bank;  30  La.  Ann. 
496,  Boullt  v.  Sarpy;  31  La.  Ann.  592,  Peo- 
ple's Bank  v.  Oirod;  34  La.  Ann.  752,  Utz 
v.  Utz;  43  La.  Ann.  372,  9  South.  44,  Bank 
v.  Evans ;  108  La.  492,  32  South.  379,  58  L. 
R.  A.  408,  Succession  of  Slaughter — as  show- 
ing that  parol  evidence  is  sufficient  to  Inter- 
rupt prescription,  while  Offutt  v.  Chapman, 
21  La.  Ann.  293,  and  Duncan  v.  Duncan,  29 
La.  Ann.  829,  are  recited  as  showing  that 
for  the  renunciation  of  prescription  the  rule 
is  different  They  also  refer  to  Muntz  v. 
Succession  of  Broom,  11  La.  Ann.  472 ;  James 
v.  Fellowes,  20  La.  Ann.  116;  Blanc  y. 
Scruggs,  26  La.  Ann.  208. 

Opinion. 

The  case  of  Utz  v.  Utz,  34  La.  Ann.  752, 
which  is  referred  to,  was  decided  before  the 
statute  of  1888  was  enacted,  but  many  years 
after  the  passage  of  Act  No.  208,  p.  148,  of 
1858,  whose  provisions  have  been  incorporat- 
ed in  the  Revised  Civil  Code  as  Article  227a 
In  that  case  suit  was  brought  upon  a  promis- 
sory note  which  was  on  its  face  prescribed, 
and  prescription  was  pleaded  against  it  The 
holder  of  the  notes  sought  to  prove  an  "in- 
terruption" of  prescription  by  his  own  tes- 
timony. He  testified  to  repeated  acknowl- 
edgments of  the  debt  by  the  maker,  begin- 
ning at  the  first  year  after  the  execution  of 
the  note,  and  renewed  every  year  until  the 
filing  of  the  suit  In  executory  process;  an* 
other  witnesses  corroborated  his  testimony. 
The  court  declared  that  he  had  proved  con- 
clusively a  valid  and  legal  Interruption  ol 
prescription  by  acknowledgments  of  the  debt- 
or, by  a  part  payment  in  1870,  and  by  ac- 
knowledgments made  to  third  persons  la 
1872  and  1875.  The  court  said  it  was  no 
longer  an  open  question  in  our  jurisprudence 
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that  such  acknowledgments,  even  when  made 
to  third  persons  and  not  in  the  presence  of 
the  creditor,  operated  a  valid,  legal,  and 
binding  interruption  of  prescription,  citing 
Civ.  Code  Prac.  arts.  3519,  3552  ;  2  La.  Ann. 
314,  46  Am.  Dec.  545,  Erwin  v.  Lowry;  and 
3  La.  Ann.  324,  Succession  of  Harrell.  The 
maker  contended  that  written  proof  alone 
was  permissible  to  show  an  interruption  of 
prescription,  and  relied  upon  the  decision  of 
Offutt  v.  Chapman,  21  La.  Ann.  293. 

The  court  held  that  the  decision  relied  on, 
which  was  predicated  upon  Act  No.  208,  p. 
148,  of  1858  (then  article  2278  of  the  Civil 
Code),  did  not  bear  him  out,  for  It  treated 
of  an  attempt  to  show  by  parol  testimony  of 
a  debt  evidenced  by  writing  after  prescrip- 
tion had  accrued  on  the  note.  The  court 
Bald  that  a  broad  distinction  existed  be- 
tween acts  of  a  debtor  which  had  the  ef- 
fect of  Interrupting  prescription  while  it 
was  running,  but  before  It  had  been  reach- 
ed or  acquired,  and  acts  of  a  debtor  having 
for  object  to  take  a  debt  out  of  prescription ; 
that  In  the  case  then  before  it  the  first  act 
of  acknowledgment  was  in  1868,  the  second 
in  1870,  long  before  1872,  at  which  date  pre- 
scription would  have  acquired,  if  not  pre- 
viously Interrupted.  The  Judgment  sustain- 
ing the  plea  of  prescription  was  reversed, 
and  the  holder  of  the  note  given  a  judgment. 
The  title  of  the  act  of  1858  makes  no  allu- 
sion to  parol  evidence  In  respect  to  prescrip- 
tion, it  being  entitled  "An  act  relative  to 
parol  evidence  In  certain  cases";  but  the 
certain  cases  which  It  dealt  with  are  in  its 
body  disclosed  to  have  direct  reference  to 
the  subject  of  the  "Interruption  of  prescrip- 
tion" and  also  to  that  of  the  "renunciation 
of  prescription."  The  language  of  the  act 
showed  plainly  wherein  it  was  intended  to 
make  the  prohibition  of  receiving  parol  evi- 
dence refer  to  "interruptions,"  and  when  it 
was  Intended  to  cover  both  Interruptions  and 
renunciations;  for  Instance,  the  first  clause 
of  the  act  referred  to  judgments,  sentences, 
or  decrees  of  court,  and  declared  in  respect 
to  them  that  parol  evidence  should  not  be 
received  for  the  purpose  of  taking  such  judg- 
ments, sentences,  or  decrees  out  of  prescrip- 
tion (that  Is,  of  working  an  interruption),  or 
to  revive  the  same  after  the  prescription 
has  been  run  or  been  completed — that  is,  a 
renunciation  of  prescription — so  the  sec- 
ond clause  (having  reference  to  parties  who 
were  no  longer  living)  declared  that  no  parol 
acknowledgment  or  promise  on  their  part  to 
pay  a  debt  or  liability  In  order  to  take  such 
debt  or  liability  out  of  prescription  (Inter- 
ruption of  prescription)  or  to  revive  the 
same  after  prescription  has  run  or  been  com- 
pleted. The  fourth  clause  (renunciation  of 
prescription)  has  reference  to  debts  or  lia- 
bilities evidenced  by  writings  other  than 
judgments,  sentences,  and  decrees  of  court, 
and  debts  and  claims  brought  against  persons 
deceased.  In  reference  to  these  there  Is  no 
prohibition  of  parol  evidence  to  prove  "inter- 


ruptions," but  there  la  prohibition  of  such 
evidence  to  establish  "renunciations,"  when 
prescription  has  already  run.  The  prohibi- 
tion of  using  parol  evidence  to  establish  "in- 
terruptions" was  expressly  limited  to  the 
two  classes  specifically  referred  to.  Outside 
of  these  two  classes,  the  use  of  parol  evi- 
dence to  establish  interruptions  of  prescrip- 
tion continued  to  be  permitted  unaffected  by 
the  provisions  of  the  act  of  1858.  Subse- 
quently to  this  was  enacted  Act  No.  78  of 
1888,  which  broadened  the  prescription  of 
three  years  beyond  the  accounts  mentioned 
in  article  3538,  and  made  that  prescription 
extend  to  and  cover  all  other  accounts.  The 
last  clause  of  that  act  uses  the  following 
language : 

"The  prescription  only  ceases  from  the  time 
when  there  has  been  an  account  acknowledged 
in  writing,  a  note  or  bond  given,  or  an  action 
commenced." 

This  changed  the  phraseology  of  the  article 
from  what  it  had  been  before,  by  adding  to 
the  words  "account  acknowledged"  the  words 
"in  writing,"  making  it  read  "account  ac- 
knowledged In  writing." 

In  the  article  of  the  Code  Napoleon  cor- 
responding to  our  article  3503  (now  article 
3508)  the  term  "compte  arrete"  was  used, 
and  that  term  was  brought  over  into  our 
Code ;  but  In  the  English  text  the  words  "ac- 
count acknowledged"  were  inserted  as  be- 
ing a  translation  of  the  same.  The  exact 
meaning  and  effect  of  that  term  (so  trans- 
lated) in  our  Code  had  given  rise  to  con- 
siderable divergence  of  opinion  prior  to  the 
act  of  1888;  some  persons  holding  that  ac- 
counts whose  original  characteristics  caused 
them  to  fall  under  the  three-year  prescrip- 
tion ceased  to  be  subject  to  that  prescrip- 
tion if  once  acknowledged,  whether  verbally 
or  In  writing,  and  thereby  became  subject 
thereafter  to  the  prescription  of  ten  years. 

So  that  a  person  who  succeeded  in  having 
the  account  which  he  held  once  acknowledg- 
ed verbally  or  In  writing  could  securely  rest 
upon  that  acknowledgment  to  keep  it  alive, 
freed  from  prescription,  for  ten  years  there- 
after. We  think  the  act  of  1888  was  intend- 
ed to  prevent  that  result  We  do  not  think 
it  was  the  intention  of  the  General  Assembly 
to  cut  off  absolutely  "Interruptions"  of  pre- 
scriptions under  the  short  prescriptions  un- 
less the  evidence  thereof  in  writing  should 
be  produced,  while  allowing  parol  evidence 
to  be  introduced  to  establish  the  interrup- 
tions of  prescription  upon  claims  or  debts 
evidenced  by  writings  to  which  the  longer 
five-year  prescription  is  applicable. 

The  present  decision  in  no  wise  departs 
from  that  of  Sleet  v.  Sleet,  109  La.  303,  33 
South.  322. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeal  herein 
brought  up  for  review  be,  and  the  same  Is 
hereby,  annulled  and  reversed,  the  plea  of 
prescription  filed  by  the  defendant  la  over- 
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ruled  and  rejected,  the  case  Is  reinstated  In 
the  Court  of  Appeal,  and  this  cause  is  re- 
manded to  that  court  for  further  proceed- 
ings according  to  law. 

MONROE,  J.,  dissents. 

(121  La.) 
No.  16,854. 
Succession  of  RODER. 
(Supreme  Court  of  Louisiana.    May  11,  1008.) 

1.  Insurance  —  Right  to  Proceeds  —  Lite 
Policy— Children  as  Beneficiaries. 

The  plaintiff  in  rule  sued  for  the  possession 
of  two  insurance  policies  made  in  favor  of  the 
surviving  children  of  the  insured  and  others. 

2.  Same— Not  Grandchildren. 

The  defense  in  rule  sets  out  that  the  grand- 
children are  entitled  to  a  proportion  of  the  pro- 
ceeds on  these  policies  corresponding  to  their 
interest  in  the  succession  of  the  insured. 

3.  Same—  Interest  in  the  Policy. 

The  beneficiaries  are  the  surviving  children. 
The  three  children  who  departed  this  life  prior 
to  the  insured  are  not  included  among  the  ben- 
eficiaries, nor  the  grandchildren. 

4.  Same— Question  of  Interest. 

The  words  used  to  designate  the  beneficia- 
ries show  that  the  surviving  children  were  those 
intended.  The  policy  provided,  further,  if  there 
are  no  surviving  children,  then  to  the  executors, 
administrators,  or  assigns  of  the  insured. 

5.  Same  —  Executors,  Administrators,  or 
Assigns  of  Insured. 

The  assured  made  the  policy  payable  to  his 
wife ;  if  she  died,  then  to  the  children  surviving, 
then  to  his  succession,  without  reference  to 
grandchildren. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Tbeard,  Judge. 

In  the  matter  of  the  succession  of  Frank 
Roder.  Rule  by  Frank  J.  Roder  for  the  pos- 
session bf  policies  of  life  Insurance.  Mrs. 
C.  A.  Tessier  and  others  appeared.  From  a 
judgment  for  Frank  J.  Roder,  they  appeal. 
Affirmed. 

Dlnkelsplel,  Hart  &  Davey,  McCloskey  & 
Benedict,  and  Henry  L.  Favrot,  for  appel- 
lants. Dart  &  Kernan,  for  appellee  executrix. 
Ernest  Touro  Florance,  for  other  appellees. 

BREAUX,  C.  J.  This  Is  a  demand  by  the 
grandchildren  of  the  late  Frank  Roder  for 
recognition  of  their  asserted  rights  to  part  of 
the  proceeds  of  insurance  on  his  life. 

The  record  informs  us  that  the  Insured  de- 
parted this  life  testate  on  February  23,  1007. 

Two  sons  survive  him,  Henry  and  Frank, 
and  grandchildren,  descendants  of  three 
daughters.  These  grandchildren  are  Theresa, 
wife  of  Henry  Baudln,  and  Ruth,  wife  of 
Chaa.  A.  Tessier,  sole  surviving  children  of 
Caroline  J.  Roder  (daughter  of  the  late  Frank 
Roder),  who  was  the  wife  of  George  Jargens. 
She  died  April  8,  1884.  Another  of  these 
grandchildren  Is  Argentine  M.  Anderson,  only 
child  of  Mrs.  Amelia  Roder,  another  daughter 
of  the  late  Frank  Roder,  who  died  on  Jan- 
uary 25,  1007;  and  the  others  are  Ernest  J. 
Coullon  and  Marie  Louise  Coullon,  the  only 


surviving  children  of  the  late  Emma  Roder, 
another  daughter,  who  died  on  March  31, 
1001. 

After  the  death  of  the  first  wife  of  Frank 
Roder  (Mrs.  Theresa  Roder)  he  was  twice 
married.  He  left  no  children  by  either  of 
the  last  two  marriages. 

The  surviving  widow  of  Frank  Roder,  Mrs. 
Emllie  Eyre,  was  his  executrix  and  universal 
legatee. 

On  March  11,  1872  (at  which  time  the  first 
wife  was  living),  the  late  Frank  Roder  Insur- 
ed his  life  with  the  Equitable  Life  Insur- 
ance Company  of  the  United  States,  In  the 
sum  of  $10,000. 

At  that  date  all  of  his  children  were  living. 

The  beneficiaries  of  the  policy  Issued  to  him 
were  his  wife,  if  living,  and,  If  not  living, 
then  the  children  of  the  assured.  If  no  chil- 
dren were  living,  then  the  executors  or  as- 
signs of  the  assured. 

The  Insurance  company  promised  to  pay 
the  amount  of  the  total  Insurance  at  Its  office 
In  New  York  to  the  beneficiary  or  beneficia- 
ries. 

Frank  J.  Roder,  son  of  the  late  Frank  Ro- 
der, proceeded  by  rule  in  this  case  for  the 
possession  of  the  two  policies  in  question,  con- 
taining the  conditions  Just  above  stated.  Is- 
sued by  the  Equitable  Life  Insurance  Com- 
pany, as  stated.  He  in  effect  denied  the  right 
of  the  grandchildren  to  recover  on  these  pol- 
icies. 

The  testamentary  executrix  was  made  a 
party  to  this  rule. 

She  appeared  In  defense,  and  alleged 
among  other  things,  that  she  had  no  Interest, 
and  asked  that  the  demand  against  her  be 
dismissed. 

The  grandchildren  then  appeared,  and  In 
separate  answers  substantially  alleged  that 
it  was  not  the  intention  of  their  grandfather, 
Frank  Roder,  to  prefer  any  of  his  children  or 
grandchildren  by  the  use  of  the  word  "sur- 
viving," but  that  his  whole  idea  was  to  treat 
all  alike;  that  "children,"  the  word  used  In 
the  policy  In  the  alternative  of  the  grand- 
mother, included  the  grandchildren  as  well. 
These  appearers,  the  grandchildren,  contro- 
verted generally  the  exclusive  right  claimed 
by  the  plaintiffs  In  rule. 

The  asserted  rights  of  the  heirs  of  Mrs. 
Theresa  Roder,  the  beneficiary,  will  be  con- 
sidered by  us  In  the  first  place. 

These  rights  are  to  be  settled  as  from  the 
date  she  departed  this  life.  Under  the  terms 
and  conditions  of  the  policy,  the  capacity  of 
the  wife,  the  beneficiary,  to  receive,  was  made 
conditional  upon  her  existence  at  the  date  of 
the  death  of  her  husband.  As  she  did  not 
outlive  her  husband,  the  proceeds  could  not 
go  to  her.  She  acquired  no  rights  save  on 
the  condition  stated,  nor  did  her  succession 
acquire  any  right  at  her  death. 

The  children  of  predeceased  mothers  (the 
deceased  daughters  of  the  late  Frank  Roder) 
could  not  Inherit  by  representation  of  their 
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mothers,  as  the  mothers  had  not  acq  aired  any 
rights.  The  children  of  the  assured,  the 
living  children  alone,  could  take  under  the 
title.  Sevier  v.  Douglas,  44  La.  Ann.  611,  10 
South.  804. 

One  of  the  policies  was  issued  to  the  second 
wife  of  Frank  Roder,  to  which  the  appellants 
(the  defendants  In  rule,  the  grandchildren) 
make  no  claim.  A  paid-up  policy  was  taken 
out,  instead  of  the  original  policy  which  had 
been  Issued  to  the  second  wife,  as  Just  men- 
tioned, and  her  name  was  not  specially  men- 
tioned in  taking  out  the  paid-up  policy.  We 
are  not  concerned  with  the  beneficiary  in  that 
case.  It  does  no.t  present  a  question  before 
us  for  decision. 

It  Is  sought,  however,  to  strengthen  the 
claim  of  the  grandchildren,  appellants  here, 
by  urging  that  the  declaration  as  to  the  bene- 
ficiary in  this  policy — this  policy  which  was 
replaced  by  taking  out  the  "paid-up"  policy — 
shows  that  the  intention  of  the  assured,  the 
late  Frank  Roder.  was  different  in  securing 
the  amount  for  his  second  wife,  who  had  no 
children;  that  there  was  u  difference  as 
relates  to  the  beneficiary  and  in  the  naming 
her  in  the  paid-up  policy. 

We  have  considered  that  argument,  and 
left  it,  without  being  at  all  convinced  of  its 
soundness.  They  were  different  contracts  of 
insurance  in  favor  of  different  beneficia- 
ries. 

The  rights  of  the  second  Mrs.  Roder  are  en- 
tirely different  from  those  of  Mrs.  Theresa 
Roder  as  relates  to  Insurance. 

On  that  score  It  may  be  here  stated  that  in 
exchanging  the  first  policy,  taken  out  In  favor 
of  Mrs.  Theresa  Roder.  the  first  wife,  and 
replacing  by  taking  out  a  paid-up  policy, 
Frank  Roder,  the  assured,  made  it  appear 
conclusively  enough  that  he  intended  to  in- 
sure, in  case  of  the  death  of  the  predeceased 
wife,  in  favor  of  his  surviving  children ;  for 
he  expressly  uses  the  word  "surviving"  In 
describing  the  beneficiaries  intended. 

True,  be  could  not  make  changes  In  the 
policy  that  had  been  Issued  in  favor  of  his 
first  wife.  There  was  no  change  by  the  ex- 
pression used  in  the  paid-up  policy  taken  In 
its  place.  It  only  made  It  appear  more  clear- 
ly that  he  Intended  to  insure  In  favor  of  his 
living  children  In  a  certain  contingency. 

But  the  contention  of  the  defendants  in 
rule,  the  grandchildren,  is,  further,  that  the 
stipulation  "that  in  the  event  of  Mrs.  Theresa 
Roder's  prior  death"  must  be  considered  as 
not  written;  otherwise,  her  ownership  of  the 
policy  might  be  entirely  divested. 

Had  Mrs.  Roder  outlived  her  husband, 
there  would  have  been  no  divestiture  of  right 
from  any  source;  but  at  her  death  all  her 
rights  ceased. 

As  the  mother's  (Mrs.  Theresa  Roder's)  suc- 
cession could  not  receive  the  amount  (see  Se- 
vier Case,  cited  before),  it  remains  for  us  to 
determine  who  is  entitled  to  the  amount  of 
the  policy. 

If  by  naming  children  it  includes  the 


grandchildren,  then  the  proceeds  are  to  be 
divided  among- the  children  and  the  grand- 
children in  proportion  to  their  respective 
rights.  The  grandchildren  would  then  obtain 
a  judgment  in  their  own  right  and  not  by 
representation;  for  the  latter,  under  the 
conditions  of  the  policy,  had  no  right. 

The  right  of  the  children : 

The  scope  and  meaning  of  the  word  "chil- 
dren" has  given  rise  to  many  discussions. 
There  Is  a  divergence  of  opinion  on  the  sub- 
ject 

We  propose  to  review  the  decisions. 

Among  those  that  have  impressed  us  is  one 
by  the  Supreme  Judicial  Court  of  Massachu- 
setts, in  which  It  is  stated  with  clearness  and 
force  that  the  word  "child"  as  used  in  Gen. 
St  1860,  c.  91,  |  1,  subds.  8,  4,  providing 
that  the  estate  of  an  Intestate  who  leaves 
no  Issue  or  father  shall  go  in  equal  shares  to 
his  mother,  brothers,  and  sisters,  and  to  the 
children  of  any  deceased  brother  or  sister 
by  right  of  representation,  cannot  be  con- 
strued to  Include  more  remote  Issue,  as  it  Is 
not  synonymous  with  issue,  and  does  not 
Include  the  grandchildren  of  a  deceased  sis- 
ter.  Blgelow  v.  Morong,  103  Mass.  287,  288. 

The  rule  laid  down  in  the  decision  just 
cited  applies  here. 

The  Massachusetts  decision  from  which 
we  have  quoted  does  not  stand  alone :  "Child 
does  not  Include  grandchildren."  Curtis  v. 
Hewlns,  52  Mass.  (11  Mete.)  294. 

Thus  In  South  Carolina  (Gadsden  v.  Poang, 
2  Bay,  293,  305)  it  was  held  that  the  word 
"children"  does  not  include  grandchildren; 
that  the  meaning  and  Import  of  this  word 
Is  the  first  descendant  The  term  "children" 
expresses  the  Immediate  offspring  of  parents. 
Turner  v.  Ivle,  5  Heisk.  (Tenn.)  223,  230. 

The  Supreme  Court  of  this  state  laid  down 
the  same  meaning  in  holding  that  it  does 
not  include  grandchildren,  and  It  also  held 
that  the  definition  of  Rev.  Civ.  Code,  art 
3556,  9  8,  does  not  apply  to  contracts.  It  is 
restricted,  the  court  held,  to  the  articles 
of  the  Code,  and  goes  no  further.  Wharton 
v.  Silllman's  Executors,  22  La.  Ann.  342,  344. 

True,  the  foregoing  decisions  relate  to  the 
Interpretations  of  wills  and  statutes  In  which 
the  word  "children"  was  used  to  designate 
a  class  But  it  Is  evident  to  us  that  the  same 
rule  applies  to  an  Instrument  (a  policy  of  In- 
surance) in  which  "children"  are  named, 
without  any  expression  to  show  that  the 
intention  was  to  Include  the  grandchildren. 
But,  on  the  contrary,  In  this  Instance  the 
instrument  contains  expressions  which  show 
that  It  could  not  have  been  the  intention  to 
include  the  grandchildren.  The  words  lead 
to  the  unavoidable  Inference  that  the  inten- 
tion in  using  the  word  "children,"  and  in  pro- 
viding that  in  the  case  of  their  death  the 
policy  should  inure  to  the  benefit  of  the  suc- 
cession of  the  assured,  represented  by  his 
executors,  or  to  his  assigns,  was  not  to  In- 
clude grandchildren. 

This  last  designation  is  entirely  lnconslst- 
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ent  with  the  idea  that  he  Intended  the  poli- 
cy should  inure  to  the  benefit  of  children 
who  had  departed  this  life  or  to  the  benefit 
of  their  children ;  that  is,  his  grandchildren. 

The  defense  (the  appellants)  cite  the  de- 
cision in  Continental  Life  Insurance  Com- 
pany v.  Palmer,  42  Conn.  64, 19  Am.  Rep.  530, 
with  confidence. 

The  life  insurance  policy  in  that  case  was 
made  payable  to  the  mother,  if  living  at  the 
death  of  her  husband ;  if  npt  living,  then  to 
their  children. 

We  excerpt  the  following  from  the  deci- 
sion : 

"Therefore,  as  in  wills  of  doubtful  meaning, 
one  construction  being  in  harmony  with  the 
statute  and  the  other  contrary  to  it,  preference 
is  given  to  the  former,  so  this  contract  should 
receive  an  interpretation,  if  possible,  according 
to  the  law  of  descent" 

The  court,  continuing,  decides  that  the 
word  "children"  meant  the  grandchildren  as 
well.  The  decision  dwelt  with  that  one  word 
"children." 

There  was  no  one  else  in  that  policy  in- 
cluded in  the  class  of  beneficiaries.  But  the 
court  did  not  stop  here.    It  added: 

"Had  such  been  her  intention,  it  would  have 
been  easy  to  express  it  in  unmistakable  terms. 
Had  the  policy  been  payable  to  her  surviving 
children,  or  to  those  who  should  be  living  at  the 
death  of  the  insured,  it  would  have  removed  all 
doubt" 

The  terms  of  the  policy  here  before  us  for 
decision  in  effect  agree  with  the  terms  which 
the  court  holds  In  the  cited  case  "would  have 
removed  all  doubt"  As  this  is  an  important 
point,  the  following  from  the  policy  in  the 
pending  case  before  us  is  reinserted : 

"Payable  to  the  children  of  said  Frank  Roder, 
or  their  guardian  for  their  use,  or,  if  there  be 
no  such  children  surviving,  then  to  the  execu- 
tors, administrators,  or  assigns  of  said  Frank 
Roder."    (Our  italics.) 

Learned  counsel  cited  five  other  decisions. 

In  justice  to  the  argument  in  brief  and  at 
bar,  we  have  specially  consulted  those  de- 
cisions. They  are  In  accord  with  the  Con- 
necticut case  cited  above,  and  do  not  mili- 
tate against  appellees'  cause. 

In  the  case  from  the  Supreme  Court  of  Ken- 
tucky, cited  by  appellants,  it  is  said: 

"That  the  word  'child'  does  not  ordinarily  em- 
brace a  grandchild,  but  should  be  so  construed 
when  the  manifest  intention  of  the  maker  of  the 
instrument  would  otherwise  be  defeated,  or  the 
instrument  rendered  inoperative,  or  where  other 
words  show  that  the  word  was  used  in  a  more 
extended  sense  than  that  in  which  it  is  ordinari- 
ly used." 

In  the  case  pending  before  us  for  decision, 
we  have  seen  that  the  word  "surviving"  Is 
used,  and  limits  the  meaning  to  children. 

Another  decision,  in  the  order  in  which 
they  are  cited,  is  completely  parallel,  counsel 
for  defendant  contend. 

We  are  of  opinion  that  it  is  parallel  in 
some  respects,  especially  in  holding  that  in- 
asmuch as  the  husband  had  insured  his  life 
for  the  benefit  of  his  wife  and  children,  and 


as  he  had  no  wife  at  the  time,  as  to  her 
the  insurance  was  a  nullity.  The  proceeds 
in  that  case  were  divided  between  children 
and  grandchildren.  There  was  nothing  which 
limited  the  benefit  to  the  living  children. 
There  was  no  direct  parallel  with  our  case, 
in  which  "grandchildren"  were  excluded  by 
the  mention  of  "living  children." 

In  another  decision  quoted  from  by  coun- 
sel for  defendants  and  appellants  the  poli- 
cy was  made  payable  to  the  wife  of  the 
insured  and  the  children,  their  executors. 
The  child  living  when  the  policies  were  de- 
livered, but  who  died  before  the  Insured, 
took  a  vested  interest  in  the  policies  from 
the  day  that  the  policies  were  delivered,  and 
"the  interest  passed  the  same  as  other  per- 
sonal assets."  Such  is  not  the  jurisprudence 
of  this  state.  Reference  is  made  in  the  cited 
case  to  the  executors  of  the  beneficiaries. 
The  expression  that  the  benefit  was  intended 
for  the  child  or  his  executor  implied  that 
in  case  of  his  death  the  benefit  should  go  to 
his  succession  and  to  his  heirs.  There  can- 
not be  any  such  implication  in  the  case  here. 
The  language  used  excludes  it 

In  still  another  decision,  recently  render- 
ed, the  policy  was  construed  according  to  the 
laws  of  the  state  of  Alabama.  The  benefi- 
ciaries were  the  wife  and  children,  and  here, 
again,  to  their  executors  and  administrators, 
giving  rise  to  the  inference  that  it  was  the 
intention  to  leave  it  to  the  children  and  to 
their  heirs.  Woodworth  v.  Insurance  Co. 
(Ala.)  45  South.  417. 

In  not  one  of  the  decisions  cited  by  de- 
fendants and  appellants,  and  which  we  have 
specially  reviewed,  was  there  any  reference 
made  to  "children  surviving,"  as  In  the  poli- 
cy here. 

For  reasons  stated,  the  judgment  appealed 
from  is  affirmed. 

(121  La.) 
No.  16,619. 

TRELLIEU  CYPRESS  LUMBER  CO.,  Lim- 
ited, v.  ALBERT  HANSEN  LUMBER 
CO.,  Limited. 

(Supreme  Court  of  Louisiana.     December  2, 
1907.    On  Rehearing,  June  8,  1908.) 

1.  Taxation  —  Sale  of  Land  fob  Nonpay- 
ment of  Tax. 

The  present  is  a  petitory  action.  Hie 
property  involved  in  this  litigation  stood  assess- 
ed in  the  year  1889  for  the  taxes  of  that  year 
in  the  name  of  the  original  owner  of  the  tract 
and  also  in  the  name  of  S.,  who  claimed  to  be 
the  owner  there  by  mesne  conveyances  under  P. 
The  taxes  of  that  year  were  duly  paid,  and  the 
state  ceased  thereby  to  be  a  creditor  on  that 
property  for  those  taxes,  no  matter  by  whom 
the  taxes  were  paid.  Not  being  a  creditor,  it 
had  no  legal  right  to  sell  the  property  for  the 
taxes  of  1889.  None  the  less  it  ottered  the  prop- 
erty for  sale  and  had  it  adjudicated  to  itself. 
It  was  then  transferred  byit  to  the  Atchafalaya 
Basin  levee  district,  which  sold  it  to  the  defend- 
ant without  warranty,  declaring  that  it  convey- 
ed only  the  title  it  had  acquired  from  the  state. 
The  state,  having  no  title  by  the  adjudication, 

Digitized  by  Google 


700 


46  SOUTHERN  REPORTER. 


(La. 


conveyed  none  to  the  levee  district,  and  the  lat- 
ter conveyed  none  to  the  defendant. 

2.  Real  Actions— Pktitoby  Action— Title 
to  Support. 

In  a  petitory  action,  plaintiff  has  to  recover 
on  the  strength  of  his  own  title,  and  not  on  the 
weakness  of  that  of  a  defendant  in  possession. 
Plaintiff's  title,  as  exhibited  in  this  case,  does 
not  entitle  it  to  a  judgment.  It  is  therefore 
nonsuited. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  42,  Real  Actions,  §  22.] 

3.  Evidence — Documentary— Requisites  op 
Certificate. 

Recorders,  certifying  to  the  recording  of 
acts  in  their  offices,  should  state  the  dates  of  the 
recording,  as  well  as  the  books  in  which  the 
recording  was  made.  Knowledge  that  they  were 
recorded  on  a  certain  page  of  Book  A  or  B  is 
ordinarily  of  no  value  to  the  court 
Provosty,  J.,  dissenting. 

On  Rehearing. 

4.  Evidence— Self- Serving  Declarations. 

In  a  petitory  action,  in  which  both  parties 
claim  title  through  the  original  patentee,  the 
declaration  of  the  appearers  to  a  notarial  act 
confirmatory  of  plaintiff's  title  that  they  are  the 
children  and  heirs  of  the  patentee  is  not  evi- 
dence as  against  the  defendant  in  possession, 
especially  when  it  is  not  shown  that  the  pat- 
entee is  dead,  or  that,  if  living,  he  would  be 
more  than  100  years  old. 
(Syllabus  by  the  Court.) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  St  Martin;  James  Simon, 
Judge. 

Petitory  action  by  the  Trellleu  Cypress 
Lumber  Company,  Limited,  against  the  Al- 
bert Hansen  Lumber  Company,  Limited. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

O'Nlell  &  Alpha,  James  Mouton,  and  Das- 
pit  &  Delahoussaye,  for  appellant  Martin, 
Voorhies  &  Martin,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  present  suit  is  a  peti- 
tory action  on  the  part  of  plaintiff,  seeking 
to  have  its  ownership  of  the  N.  E.  %  of  sec- 
tion 28,  in  township  11  S.,  of  range  9  E., 
Southeastern  district  of  Louisiana,  recogniz- 
ed, and  to  be  placed  in  possession  thereof, 
and  for  damages.  Plaintiff  alleges  that  the 
defendant  is  in  illegal  possession  of  the  prop- 
erty, and  that  it  has  cut  on  it  and  removed 
a  large  number  of  cypress  trees,  and  is  still 
fitting  trees  thereon. 

Plaintiff  alleges: 

"That  it  owns  the  property  by  virtue  of  a 
sale  from  Walter  Gilmore  of  date  of  August 
25,  1902.  and  of  record  in  this  parish,  in  Book 
of  Conveyances  59,  folio  118,  under  No.  29.564. 
Walter  Gilmore  had  acquired  same  on  July  11th, 
by  sale  from  the  Berwick  Lumber  Company, 
Limited,  recorded  here  in  Book  of  Conveyances 
53,  folio  124,  No.  27,114.  The  Berwick  Lumber 
Company,  Limited,  had  acquired  same  from  G. 
Sitges,  on  April  24,  1889,  as  per  sale  of  record 
here  in  Book  of  Conveyances  44,  folio  781,  un- 
der No.  19,892.  G.  Sitges  had  acquired  same  at 
sheriffs  sale,  as  the  property  of  G.  H.  Ring, 


on  December  0,  1887.  recorded  here  in  Book 
of  Conveyances  43,  folio  428.  under  No.  19,219. 
George  H.  Ring  had  acquired  same  from  Louis 
Leon,  on  April  1,  1883,  as  per  sale  of  record 
here  in  Book  of  Conveyances  39,  folio  446,  un- 
der No.  17,259.  Louis  Leon  had  acquired  same 
from  Emile  Pitre.  See  acknowledgment  of 
Euphroisie  Pitre  and  of  Clemile  Pitre.  sole  heirs 
of  Emile  Pitre,  made  October  3.  1902.  and  of 
record  here  in  Book  of  Conveyances  58,  folio 
525,  under  No.  29,237." 

In  its  answer  the  defendant  pleaded  the 
general  Issue,  but  admitted  that  It  was  in 
possession  of  the  land  claimed.  It  averred: 
That  it  was  owner  of  the  land  by  virtue  of 
its  title  from  the  state  of  Louisiana  and  from 
the  Atchafalaya  Basin  levee  district,  having 
purchased  said  land  from  the  state  of  Louisi- 
ana and  the  said  levee  board,  as  will  appear 
by  the  patent  from  the  state  and  the  board 
of  commissioners  of  the  Atchafalaya  Basin 
levee  district;  the  said  state  patent  being 
No.  7,029,  dated  May  23,  1900,  and  tne  deed 
by  the  board  of  commissioners  of  said  At- 
chafalaya Basin  levee  district  all  recorded  in 
Book  52  of  Conveyances,  folio  59,  entry  No. 
527,  of  the  recorder's  office  of  St  Martin 
parish. 

That  the  said  land  became  the  property  of 
the  said  Atchafalaya  Basin  levee  district  by 
virtue  of  Act  No.  97,  p.  107,  of  the  Legislature 
of  this  state  of  the  year  1890,  as  will  ap- 
pear by  reference  to  the  list  and  transfer 
made  in  pursuance  of  said  act  of  the  Legisla- 
ture by  the  Auditor  of  the  state  of  Louisiana 
in  favor  of  the  said  board  of  commissioners, 
of  date  December  29,  1891,  and  of  record  in 
Book  50  of  Conveyances,  folios  227-237,  en- 
try No.  25,625. 

That  the  state  of  Louisiana  acquired  said 
property  by  purchase  at  a  tax  sale  made  in 
the  name  of  Emile  Pitre,  on  the  31st  of  May. 
1890,  for  the  unpaid  taxes  of  1889,  as  will 
appear  by  record  in  Book  45  of  Conveyances, 
folio  780  et  seq.,  entry  No.  22,311,  of  the 
recorder's  office  of  this  parish. 

That  the  said  Emile  Pitre  acquired  said 
land  by  purchase  from  the  state  of  Louisiana, 
as  will  appear  by  reference  to  his  patent  duly 
recorded  in  the  office  of  the  recorder  of  this 
parish. 

That  at  the  time  of  its  acquisition  it  Im- 
mediately m  went  into  actual  physical  posses- 
sion thereof  and  had  the  same  surveyed  and 
the  lines  marked  out 

That  the  respondent  and  its  authors  afore- 
mentioned have  been  in  the  actual  and  civil, 
quiet,  peaceable,  undisturbed  possession  of 
the  said  property  as  owners  thereof,  under 
valid  titles  translative  of  property  and  duly 
recorded,  for  the  period  of  more  than  3u 
years  continuously  preceding  this  suit  and 
that  they  were  all  in  good  faith,  both  in  their 
acquisition  and  possession  of  said  property: 
and  respondent  therefore  pleads  in  bar  of 
plaintiffs  suit  the  prescription  of  3,  10,  and 
30  years. 

That  it  only  cut  from  the  land  described  in 
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plaintiffs  petition  about  170,000  feet  of  tim- 
ber, of  tbe  value  of  about  $510  standing. 

The  district  court  rendered  judgment  in  fa- 
vor of  the  plaintiff  against  the  defendant, 
recognizing  Its  ownership  of  the  land  claimed. 
It  condemned  the  defendant  to  deliver  pos- 
session of  the  same  to  the  plaintiff,  and  un- 
der an  agreement  of  the  parties  reserved  to 
the  plaintiff  and  its  assignee  the  right  to 
claim  damages,  if  any,  from  the  defendant 
for  tbe  trees  the  latter  may  have  removed 
from  the  land  and  deterioration  to  the  prop- 
erty.  Defendant  appealed. 

The  N.  E.  34  of  section  28,  township  11 
8.,  range  9  E.,  was  patented  by  the  state  on 
January  12,  1855,  to  Emile  Pltre  as  contain- 
ing 158.80  acres.  The  patent  was  placed  of 
record  in  St.  Martin  parish  on  September  5, 
1889. 

This  property  was  assessed  on  the  tax  rolls 
of  the  parish  of  St.  Martin  for  the  year  1889 
in  the  name  of  Emile  Pltre. 

It  is  claimed  by  the  plaintiff  company  that 
the  property  did  not  belong  to  Emile  Pitre, 
that  he  had  before  that  year  sold  it  to  Louis 
Leon,  and  that  Louis  Leon,  as  far  back  as 
the  spring  of  1883,  sold  it  to  G.  H.  Ring,  de- 
scribing it  as  "containing  159.80  acres,"  sell- 
ing to  him  at  the  same  time  another  tract, 
described  as  situated  in  the  parish  of  St 
Martin  and  "containing  238.50  acres,  being 
the  8.  E.  34  of  section  21  in  township  11  S., 
of  range  9  E.;  also  the  E.  %  of  the  S.  W. 
V\  of  section  21,  in  township  11  S.,  of  range 
9  E." — the  properties  so  sold  aggregating  a 
little  over  397  acres.  The  sale  by  Leon  to 
Ring  of  these  properties,  described  as  stated, 
is  shown  by  the  testimony  In  the  record.  The 
evidence  shows  that  on  the  3d  day  of  Jan- 
uary, 1887,  the  sheriff  of  the  parish  of  St 
Martin,  acting  under  a  writ  of  fl.  fa.,  which 
issued  from  the  Justice's  court  of  the  Ninth 
Ward  of  the  parish,  in  the  suit  of  Widow  P. 
J.  Jacobs  v.  George  H.  Ring,  seized,  as  be- 
longing to  George  H.  Ring,  the  following  de- 
scribed property: 

A  tract  of  swamp  land  in  the  parish  of  St. 
Martin,  being  the  S.  E.  34  and  E.  %  of  S.  W. 
34,  section  21,  township  11  S.,  range  9  E., 
and  N.  E.  34  of  section  28,  township  11  S., 
range  9  E.,  containing  397.30  acres,  "and  that 
under  the  seizure  he  sold  the  property  seized 
to  G.  Sitges." 

It  appears  that  on  the  25th  of  April,  1889, 
Sitges,  through  George  H.  Ring,  as  his  agent 
sold  the  8.  E.  34  and  E.  %  of  S.  W.  34 
of  section  21,  and  also  the  N.  E.  34  of  section 
28,  being  397.30  acres,  all  in  township  11  S., 
range  9  E.,  to  the  Berwick  Lumber  Company, 
Limited  It  appears  that  on  the  tax  rolls  of 
the  parish  of  St.  Martin  for  the  year  1889  the 
N.  E.  34  of  section  28,  township  11  S.,  range 
9  E.,  was  assessed  as  the  property  of  G. 
Sitges  for  the  taxes  of  that  year,  and  that 
those  taxes,  amounting  to  $4.20  were  duly 
paid,  and  that  on  tbe  tax  rolls  of  the  same 
parish  for  the  same  year  1889  the  S.  E.  34 
and  the  E.  %  S.  W.  34.  section  21,  township 


11  S.,  range  9  E.,  acreage  397  acres,  was  as- 
sessed in  the  name  of  the  Berwick  Lumber 
Company,  Limited,  and  the  taxes  for  that 
year  1889  were  duly  paid  It  Is  seen  from 
this  that  the  taxes  for  the  year  1889  on  the 
property  described  in  the  assessment  of  that 
year  in  the  name  of  Sitges,  and  also  on  the 
property  described  in  the  assessment  of  that 
year  in  the  name  of  the  Berwick  Lumber 
Company,  Limited,  were  duly  paid.  None  the 
less  the  deputy  tax  collector  of  the  parish  of 
St.  Martin  on  the  31st  of  May,  1890,  offered 
for  sale  at  public  auction  the  N.  E.  34  of  sec- 
tion 28,  township  11  S.f  range  9  E.,  in  enforce- 
ment of  delinquent  taxes  of  1889  on  that  prop* 
erty  under  an  assessment  made  thereon  in 
the  name  of  Emile  Pltre,  and,  there  being 
no  bidders  at  that  offering,  the  property  was 
(under  section  54,  Act  No.  98,  p.  151,  of  1886), 
i  adjudicated  to  the  state  of  Louisiana.  On  the 
29th  of  December,  189L  the  State  Auditor, 
acting  under  section  11,  Act  No.  97,  p.  112,  of 
1890,  transferred  and  conveyed  to  the  board 
of  commissioners  of  the  Atchafalaya  Basin 
levee  district  all  the  right  title,  and  Interest 
which  the  state  had  in  the  property,  which 
had  been  adjudicated  to  the  state  on  the  31st 
of  May,  1890.  On  the  23d  of  May,  1900,  the 
president  of  the  Atchafalaya  Basin  levee  dis- 
trict board,  acting  under  a  resolution  of  that 
board  of  date  April,  1893,  sold  and  conveyed 
the  property  which  had  been  so  adjudicated 
to  the  state  to  the  Albert  Hansen  Lumber 
Company,  defendant.  The  sale  was  made 
without  warranty  or  obligation  to  restore  the 
price,  the  board  declaring  that  It  transferred 
only  such  title  as  it  had  acquired  from  the 
state. 

On  the  23d  of  May,  1900,  the  state  patented 
the  land  of  Albert  Hansen  Lumber  Company, 

!  by  reason  (the  patent  declared)  of  that  corpo- 
ration being  the  purchaser  of  certificate  No. 
3,512,  N.  S.  L. 

The  petition  of  the  plaintiff  admits  the 
present  possession  of  the  property  by  the  de- 
fendant company.  A  Mr.  Sowards  testified 
that  immediately  after  the  defendant  com- 
pany obtained  the  patent  for  the  land  he, 
acting  for  it,  caused  a  surveyor  to  survey  the 
property  and  marked  the  lines,  that  he  had 
since  that  time  prevented  any  one  from  tres- 

i  passing  upon  the  lmd,  and  that  in  1903  he 
floated  timber  off  the  land  for  the  defendant 
company. 

Opinion. 

We  have  seen  that  on  the  1st  of  April,  1883, 
Louis  Leon  sold  the  property  involved  In 
this  litigation,  together  with  another  tract, 
j  to  George  H.  Ring;  but  there  is  no  sale  ap- 
pearing on  the  record  from  Emile  Pltre,  to 
whom  It  had  been  patented  by  the  state  as 
far  back  as  1855.   The  only  thing  upon  that 
I  subject  found  is  a  notarial  act,  passed  before 
j  Perret,  notary  public,  on  the  31st  of  October, 
J  1902,  In  which  Euphroisle  Pitre  and  Clemile 
I  Pitre  (declaring  themselves  to  be  the  legal 
;  heirs  of  Emile  Pltre)  recognize  that  their 
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father,  Emlle  Pitre,  had  sold  to  Louis  Leon 
the  N.  E.  14,  section  28,  township  11  3., 
range  9  E.,  for  a  valuable  consideration,  and 
that  they  acquiesced  In  said  transfer  and 
abandoned  and  relinquished  for  the  said  rea- 
son their  rights,  privileges,  and  pretensions 
in  favor  of  the  Trellieu  Cypress  Lumber  Com- 
pany (the  plaintiff  herein),  ratifying  and  con- 
firming said  transfer.  In  all  Its  particulars, 
recognizing  it  as  being  valid,  and  confirming 
same  with  all  legal  effects. 

In  our  statement  as  to  the  title  to  the  prop- 
erty we  have  gone,  so  far,  no  further  than  to 
disclose  the  sale  made  by  SItges,  through 
Ring,  to  the  Berwick  Lumber  Company,  on 
the  25th  of  April,  1889,  of  property  which  In- 
cluded the  property  claimed  by  the  plaintiff 
In  this  case,  and  shown  that  the  taxes  on  that 
property  for  that  year  were  duly  paid.  It 
appears  from  the  tax  rolls  of  the  parish  of  St. 
Martin  for  the  years  1898,  1899,  and  1900  that 
that  property  was  assessed  for  the  taxes  of 
those  years  In  the  name  of  the  Berwick  Lum- 
ber Company  and  that  the  taxes  for  those 
years  were  duly  paid. 

On  the  11th  of  July,  1S09,  the  Berwick 
Lumber  Company  sold  to  Walter  T.  Gllmore 
the  E.  %  of  E.  %  and  fractional  W.  %  of 
section  8,  township  11  S..  range  11  E.,  being 
349.09  acres;  also  E.  %  of  E.  %  of  section 
13,  and  N.  E.  U  of  N.  E.  V4  of  section  24,  and 
S.  E.  Vi  of  S.  W.  %  of  section  14,  all  in  town- 
ship 11  S.,  range  10  E.,  containing  240  acres, 
more  or  less;  also  S.  E.  &  of  section  21.  and 
"S."  E.  Yi  section  28,  being  397.30  acres,  being 
In  township  11  S.,  range  9  E. ;  also  the  N.  % 
of  section  15,  containing  320.94  acres,  more 
or  less,  and  being  In  township  9  S.,  range  8  E. 

The  act  declared  that  the  lands  were  sold 
subject  to  taxes  of  the  year  1899  and  all  un- 
paid taxes  for  prior  years,  which  the  pur- 
chaser assumed,  and  waived  all  or  any  guar- 
anty of  title  and  subject  to  the  'above  con- 
ditions. None  the  less  the  act  declared  that 
the  property  was  sold  free  from  any  lien  or 
Incumbrance  whatever,  and  with  full  and 
general  warranty  of  title,  and  with  full  sub- 
rogation to  all  rights  of  warranty  and  all 
other  rights  as  held  therein  by  the  vendor. 

The  act  declared  that  all  of  the  state,  levee 
district,  parish,  and  municipal  taxes  on  said 
property  had  been  paid,  as  evidenced  by  the 
tax  collector's  receipt  In  the  possession  of 
the  vendor  and  exhibited  to  the  notary. 

According  to  the  tax  rolls  of  St.  Martin  for 
the  years  1901  and  1902.  the  "N."  E.  14  of 
section  28,  township  11  S.,  of  range  9  E.,  was 
assessed  in  the  name  of  Walter  Gllmore,  and 
the  taxes  for  1901  and  1902  were  duly  paid. 

On  the  25th  of  August,  1902,  Walter  Gll- 
more sold  to  the  Trellieu  Cypress  Lumber 
Company  (plaintiff)  a  number  of  tracts  of 
land,  among  others  the  N.  E.  %  of  section  28, 
of  township  11  S..  range  9  E.  This  tract  was 
sold  without  warranty  of  title.  The  present 
suit  was  instituted  on  the  11th  of  May,  1903. 

It  is  already  stated  that  the  taxes  for  the 


year  1889,  assessed  on  the  property  Involved 
in  this  litigation,  were  undoubtedly  paid  to 
the  tax  collector.  The  question  as  to  who 
paid  them  Is  of  no  moment,  so  far  as  the  tax 
sale  made  in  1890  Is  concerned,  as  by  the  fact 
itself  of  payment  the  right  of  the  state  to  sell 
the  property  for  those  taxes  ceased.  Kellogg 
v.  McFatter.  Ill  La.  1037,  36  South.  112: 
Booksh  v.  Wilbert,  115  La.  351,  39  South.  9: 
Bernstlne  v.  Leepcr,  118  La.  1098,  43  South. 
SS9.  As  the  property  stood  assessed  In  18S9 
in  the  name  of  SItges  as  well  as  of  Pitre,  and 
as  it  Is  conceded  that  Pitre  did  not  pay  It.  it 
follows  that  either  SItges  (who  had  sold  the 
property  during  that  year  to  the  Berwick 
Lumber  Company)  paid  them,  or  its  vendee 
((he  Berwick  Lumber  Company)  did  so.  The 
state,  not  occupying  the  posltlnn  of  a  creditor 
for  the  taxes  of  18S9;  had  no  basis  upon 
which  to  sell  the  property,  and  acquired  no 
title  by  the  adjudication  made  to  it,  and  none 
was  conveyed  by  It  either  to  the  Atchafalaya 
Basin  levee  district  or  to  the  Albert  Hansen 
Lumber  Company.  There  was  no  tax  sale  of 
this  property  other  than  the  one  Just  referred 
to.  The  title  set  up  by  the  defendant  was 
through  a  conventional  sale  made  by  the 
state  of  property  of  which  It  claimed  owner- 
ship when  It  had  none. 

It  does  not  follow,  from  the  weakness  of 
defendant's  claim  of  ownership,  that  judg- 
ment should  be  rendered  against  It  in  favor 
of  the  plaintiff.  It  has  the  right  to  be  pro- 
tected In  Its  possession  until  ousted  there- 
from at  the  instances  of  the  owner.  Plaintiff 
may,  in  fact,  be  the  owner;  but  the  evidence 
does  not  establish  that  fact  with  certainty. 
In  the  sale  from  SItges  to  the  Berwick  Lum- 
ber Company,  the  S.  W.  %  of  section  28. 
township  11  S.,  range  9  E.  Is  conveyed,  and 
not  the  N.  E.  This  may  be  a  mistake  in 
description;  but  we  have  no  right  to  assume 
such  a  mistake.  In  the  next  place,  there  is 
no  legal  evidence  of  a  sale  from  Emlle  Pitre 
to  Louis  Leon,  and  none  establishing  as  a 
fact  that  Euphroisie  Pitre  and  Clemile  Pitre 
were  the  children  and  legal  heirs  and  repre- 
sentatives of  Emile  Pitre. 

The  statements  made  by  these  parties 
would,  of  course,  bind  them  in  any  contest 
as  between  themselves  and  the  Albert  Hansen 
Lumber  Company,  but  not  conclude  third  par- 
ties, who  may  have  acquired  the  ownership 
and  the  property  from  Emlle  Pitre  prior 
thereto. 

For  the  reasons  assigned,  it  is  hereby  order- 
ed, adjudged,  and  decreed  that  the  judgment 
appealed  from  be,  and  the  same  is  hereby,  an- 
nulled, avoided,  and  reversed,  and  it  Is  now 
ordered,  adjudged,  and  decreed  that  plaintiff  s 
demand  be  dismissed  as  of  nonsuit;  appellee 
to  pay  the  costs. 

MONROE.  J.,  concurs  In  the  decree.  PRO- 
VOSTY,  J.,  dissents,  holding  that  SItges'  title 
not  having  been  of  record  in  1889  when  the 
assessment  was  made,  was,  as  to  third  per- 
sons, no  title  at  all. 


Digitized  by  Google 


La.)  TAYLOR  v.  E.  C. 

On  Rehearing. 

PROVOSTY,  J.  This  Is  a  petitory  action. 
The  property  In  dispute  is  swamp  land,  de- 
scribed as  N.  E.  )4  of  section  28,  township 
11,  range  9  E.  It  was  patented  by  the  state 
to  Emile  Pitre  in  1855.  Plaintiff  claims  that 
it  purchased  it  from  Walter  Gilmore  In  1902; 
that  Gilmore  purchased  It  from  Berwick 
Lumber  Company  in  1809;  that  the  Berwick 
Lumber  Company  purchased  It  from  G.  Sitges 
in  1880;  that  Sitges  purchased  it  at  sheriff's 
snle  from  G.  H.  Ring  in  1887;  that  Ring  pur- 
chased it  from  Louis  Leon  in  1883.  No  con- 
veyance from  Emile  Pitre  to  Louis  Leon  Is 
shown.  The  missing  link  Is  sought  to  be  sup- 
plied by  an  act  of  ratification,  signed  by  Bu- 
phroisie  Pitre  and  Clemile  Pitre,  of  date  Octo- 
ber, 1902.  No  attempt  <  is  made  to  connect 
Euphroisie  Pitre  and  Clemile  Pitre  with 
Emile  Pitre,  except  by  the  recital  In  the  act 
of  ratification  that  tbey  are  his  children  and 
heirs,  which,  of  course,  is  not  evidence.  No 
evidence  Is  offered  of  the  death  of  Emile  Pit- 
re, or  of  how  old  he  would  be  at  this  time,  If 
living,  so  as  to  raise  a  presumption  of  death. 
Defendant  claims  title  through  a  tax  sale 
made  to  the  state  In  May,  1900,  for  the  taxes 
of  1889.  assessed  to  Emile  Pitre. 

Plaintiff  has  failed  to  show  any  title  from 
Emile  Pitre,  and  must  fail  as  against  a  pos- 
sessor in  good  faith. 

Judgment  set  aside,  and  suit  dismissed,  as 
In  case  of  nonsuit 

(121  La.) 
No.  17,042. 

TAYLOR  v.  B.  C.  PALMER  ft  CO.,  Limited. 

(Supreme  Court  of  Louisiana.    June  8,  1908. 
Rehearing  Denied  June  22,  1908.) 

Master  ano  Servant—  Injury  to  Servant- 
Petition— Safe  Place  to  Work. 

Plaintiff  is  appellant  from  judgment  of  the 
district  court  sustaining  an  exception  of  no 
cause  of  action  and  dismissing  his  suit.  The 
action  was  one  brought  by  plaintiff  against  de- 
fendant for  damages  for  personal  injuries  receiv- 
ed through  the  alleged  fault  and  negligence  of 
the  defendant,  his  employer.  The  court  held 
that  on  the  face  of  plaintiff's  petition  it  appear- 
ed that  plaintiff  was  guilty  of  contributory  neg- 
ligence. The  court  erred.  The  duty  of  an  em- 
ployer to  furnish  a  safe  place  in  which  bis  em- 
ployes shall  perform  the  duties  to  which  he  as- 
signs them  is  not  only  a  primary  obligation  im- 
posed by  law  upon  him,  but  it  is  a  continuing 
duty.  He  is  called  upon  to  see  that  this  duty  is 
carried  out.  There  is  nothing  in  the  petition 
going  to  show  that  "plaintiff  knew  of  the  trap- 
door through  which  be  fell  and  of  the  location 
of  the  same  in  the  warehouse." 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  John  St.  Paul,  Judge. 

Action  by  William  G.  Taylor  against  E. 
C.  Palmer  ft  Co.,  Limited.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

J  nines    Barkley    Rosser,    for  appellant. 
Richard  ft  Vldrine,  for  appellee. 


PALMER  ft  CO.  703 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff  appeals  from  a 
judgment  of  the  district  court  which,  sustain- 
ing an  exception  of  no  cause  of  action  filed  by 
the  defendant  dismissed  bis  suit. 

Plaintiff  filed  two  petitions  in  the  case.  In 
the  original  petition  he  alleged  that  while  at 
work  at  the  place  of  business  of  the  said  E. 
C.  Palmer  ft  Co.,  Limited,  No.  433  Camp 
street,  in  this  city,  on  the  night  of  June  25. 
1906,  he  was  telephoned  to  by  said  E.  C. 
Palmer,  the  president  of  said  corporation,  at 
about  the  hour  of  10  o'clock,  a  very  heavy 
rain  falling  at  the  time,  accompanied 
with  a  high  wind,  which  condition  of  the 
weather  continued  for  several  hours  there- 
after, who  Inquired  of  petitioner  If  everything 
was  all  right,  meaning  thereby  if  there  were 
any  leaks  In  the  roof  or  damage  being  caused 
to  the  stock  by  the  rain ;  that  petitioner  re- 
plied that  at  that  particular  time  there  were 
no  leaks  apparent,  but  he  (petitioner)  would 
look  around  the  building  before  leaving  for 
the  night;  that  shortly  after  receiving  such 
telephonic  request  from  said  E.  C-  Palmer, 
president,  petitioner,  acting  under  said  re- 
quest, lit  a  candle  and  proceeded  to  inspect 
the  said  premises,  petitioner  directing  his 
gaze  upward  towards  the  roof,  in  order  to 
more  effectually  discover  the  existence  of  any 
leaks  in  the  roof  of  said  building,  and,  pur- 
suing his  search  therefor,  proceeded  into  that 
part  of  the  building  known  as  the  ware- 
house, .  when  he  was  suddenly  precipitated 
through  an  open  hatchway,  falling  heavily  to 
the  floor  below,  a  distance  of  about  15  feet, 
and  crushing  the  bones  of  the  left  foot,  In- 
stantly causing  petitioner  to  suffer  excruciat- 
ing pain,  and  the  result  of  said  Injury  is  to 
render  petitioner  a  cripple  for  the  balance  of 
his  life,  petitioner  being  obliged  to  wear  a 
specially  constructed  shoe  and  use  a  cane  in 
order  to  walk  at  all. 

Now  petitioner  avers  and  charges  that  he 
was  entirely  without  fault  or  negligence  in 
the  premises,  and  In  no  wise  contributed 
thereto;  but,  on  the  contrary,  said  accident 
was  due  to  the  gross  fault  and  negligence  of 
the  said  E.  C.  Palmer  ft  Co.,  Limited,  and 
its  employe,  the  warehouseman  thereof, 
whose  special  duty  it  was,  before  leaving  for 
the  night  to  place  In  position  the  bars  in  the 
railing  surrounding  the  said  open  hatchway, 
and  which  the  said  warehouseman  failed  and 
neglected  to  do  on  the  night  petitioner  was 
injured  as  aforesaid,  and  for  whose  fault  and 
negligence  said  E.  C.  Palmer  ft  Co.,  Limited, 
are  liable  and  responsible  to  petitioner. 

That  sa  Id  opening  through  which  petition- 
er fell  and  was  injured  is  provided  with 
trap-doors,  and  that  when  said  opening  Is  not 
being  used  for  the  purpose  of  hoisting  or  low- 
ering goods  from  one  floor  to  the  other,  and 
particularly  before  night.  It  Is  and  has  been, 
ever  since  said  trap-doors  were  placed  in 
position,  the  custom  and  practice  of  the  said 
E.  O.  Palmer  ft  Co.,  Limited,  to  close  same, 
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as  well  as  to  place  in  position  the  bars  In 
the  railing  which  extend  around  said  opening. 

Now  petitioner  avers  and  charges  that  the 
said  B.  C.  Palmer  &  Co.,  Limited,  failed  in  its 
duty  to  him  in  neglecting  to  close  and  secure 
the  trap-doors,  and  to  place  the  bars  In  posi- 
tion over  the  opening  in  the  floor  through 
which  he  was  precipitated  and  fell  while 
obeying  the  instructions  of  the  said  corpora- 
tion, issued  to  him  through  its  said  president, 
and  that  the  injuries  sustained  by  him  were 
caused  by  the  gross  fault  and  negligence  of 
said  E.  C.  Palmer  &  Co.,  Limited,  and  that 
said  E.  C.  Palmer  &  Co.,  Limited,  are  liable 
and  responsible  to  him  therefor. . 

In  his  supplemental  petition,  which  was  fil- 
ed on  September  4th  with  leave  of  the  court, 
after  declaring  that  he  reiterated  the  allega- 
tions of  the  original  petition,  he  averred  that 
at  the  time  he  was  injured  as  alleged  there- 
in be  was  and  had  been  for  several  years  in 
the  employ  of  the  defendant  company  as  a 
bookkeeper;  that  when  he,  in  pursuance  of 
the  request  made  to  him  by  E.  C.  Palmer, 
president  of  said  corporation,  to  look  around 
for  leaks  in  the  roof  of  the  premises,  No.  433 
Camp  street,  same  being  the  place  of  busi- 
ness of  said  E.  C.  Palmer  &  Co.,  Limited, 
before  leaving  for  the  night,  he  believed  and 
had  a  right  to  believe  that  lt  would  be  per- 
fectly safe,  and  that  he  ran  no  risk  of  being 
Injured  in  so  doing,  and  that  all  openings  in 
the  floors  of  said  building  were  closed  and 
secured,  as  it  was  the  duty  of  said  E.  C. 
Palmer  &  Co.,  Limited,  to  do. 

That  said  opening  through  which  petitioner 
fell  and  was  injured  is  provided  with  trap- 
doors, and  that  when  said  opening  la  not  be- 
ing used  for  the  purpose  of  hoisting  or  of 
lowering  goods  from  one  floor  to  the  other, 
and  particularly  before  night,  it  is,  and  has 
been  ever  since  said  trap-doors  were  placed 
In  position  the  custom  and  practice  of  said 
E.  C.  Palmer  &  Co.,  Limited,  to  close  same, 
as  well  as  to  place  In  position  the  bars  In 
the  railing  which  extend  around  said  opening. 

Now  your  petitioner  avers  and  charges  that 
the  said  E.  C.  Palmer  &  Co.,  Limited,  failed 
In  Its  duty  In  neglecting  to  close  and  secure 
the  trap-doors,  and  to  place  the  bars  in  posi- 
tion over  the  opening  In  the  floor  through 
which  he  was  precipitated  and  fell,  while 
obeying  the  instructions  of  the  corporation  Is- 
sued to  him  through  Its  president,  and  that 
the  injuries  sustained  by  blm  were  caused 
by  the  gross  fault  and  negligence  of  said  E. 
C.  Palmer  &  Co.,  Limited,  and  that  said  E. 
C.  Palmer  &  Co.,  Limited,  are  liable  and  re- 
sponsible to  him  therefor. 


(La. 

On  September  21st  defendant  excepted  that 
plaintiffs  petition  was  too  vague,  general, 
and  indefinite  to  allow  proof  or  permit  an- 
swer, and  that  it  disclosed  no  right  or  causv 
of  action. 

His  exception  was  sustained,  and  plaintiff's 
suit  was  dismissed. 

The  court  assigned  as  its  reasons  for  this 
ruling  that  it  appeared  on  the  face  of  the 
papers  that  plaintiff's  own  negligence  was  tbe 
cause  of  the  damage,  and  his  petition  shows 
no  cause  of  action;  that  the  petition  shows 
that  plaintiff  was  aware  of  the  trap-door 
through  which  he  fell,  and  of  the  location 
thereof  in  the  warehouse. 

It  was  his  duty,  in  entering  the  ware- 
house in  the  dark,  to  look  around  him,  and 
If  he  had  done  so  he  would  have  seen  the 
open  trap.  Instead  of  this,  he  directed  bis 
gaze  toward  the  celling,  and  unconsciously 
walked  through  the  opening.  His  own  neg- 
ligence, therefore,  was  the  cause  of  bis  injury. 

The  exception  of  no  cause  of  action  main- 
tained, and  suit  dismissed. 

Opinion. 

The  court  erred  In  sustaining  defendant's 
exception  that  plaintiff's  petition  disclosed 
no  cause  of  action  and  in  dismissing  his  suit. 

The  duty  of  an  employer  to  furnish  a  safe 
place  in  which  his  employes  shall  perform 
the  duties  to  which  he  assigns  them  is  not 
only  a  primary  obligation  Imposed  by  law 
upon  him,  but  it  Is  a  continuing  duty.  He 
is  called  upon  to  see  that  this  duty  Is  carried 
out.  It  may  be,  when  the  facts  .of  this  par- 
ticular case  have  been  ascertained  through 
testimony  adduced,  that  plaintiff  may  be 
shown  not  entitled  to  demand  damages  from 
the  defendant ;  but  as  matters  stand,  and  on 
the  face  of  the  papers,  the  court  was  not 
warranted  in  concluding  as  a  matter  of  law 
that  plaintiff  had  no  cause  of  action  against 
the  defendant. 

We  do  not  And  from  plaintiff's  allegations 
that  "he  was  aware  of  the  trap-door  through 
which  he  fell  and  of  the  location  thereof  in 
the  warehouse." 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  is 
hereby,  annulled,  avoided,  and  reversed  ;  that 
defendants'  exception  of  do  cause  of  action 
be,  and  it  is  hereby,  overruled;  that  this 
cause  be  reinstated  on  the  docket  of  the 
civil  district  court  for  the  parish  of  Orleans ; 
and  this  cause  is  remanded  to  that  court  for 
further  proceedings  according  to  law.  Ap- 
pellee to  pay  costs  of  appeal. 


Digitized  by  Google 


Miss.) 


YAZOO  &  M.  V.  R.  CO.  v.  RIVERS. 


705 


SUTTON  et  al.  v.  ARCHER  et  al.  (No. 
13^79.) 

(Supreme  Court  of  Mississippi.   Jane  22,  1008.) 

1.  States— Boundaries— Waters  and  Water 
Courses— Natural  Water  Courses— Ac- 
cretion. 

Where  islands  originally  in  Mississippi  were 
gradually  washed  away  by  the  change  of  the 
channel  of  the  Mississippi  river  and  deposited 
upon  a  projection  of  the  Arkansas  shore,  the 
land  became  a  part  of  the  state  of  Arkansas, 
and  the  courts  of  Mississippi  had  no  jurisdic- 
tion over  it. 

2.  Courts— Jurisdiction— Land  in  Another 
State. 

Though  the  parties  are  in  court,  a  Missis- 
sippi court  has  no  jurisdiction  of  a  suit  involv- 
ing a  contested  title  to  land  lying  in  another 
state,  where  the  parties  are  contending  at  arms* 
length,  and  there  is  no  question  of  the  specific 
performance  of  contract,  enforcement  of  trust, 
or  the  doLag  of  any  act  which,  from  previous 
dealings,  is  binding  on  the  conscience  of  a 
party. 

l.Ed-  Note.— For  case"  m  P°int»  **  Cent.  Dig. 
vol.  13,  Courts,  8S  53-68.] 

Appeal  from  Chancery  Court,  Washington 
County;  Percy  Bell,  Chancellor. 

Bill  by  Thomas  J.  Sutton  and  others  against 
George  F.  Archer  and  others  to  have  canceled 
defendants'  claim  of  title  to  land  and  to  have 
their  own  title  confirmed.  Decree  of  dis- 
missal, and  complainants  appeal.  Affirmed. 

Sutton  and  others  filed  a  bill  in  chancery 
seeking  the  cancellation  of  the  claim  of  title 
of  appellees  and  the  confirmation  of  their 
own  title  and  possession  of  certain  lands; 
the  same  being  described  as  being  in  town- 
ship 18,  range  8  west,  Washington  county, 
Miss.  The  lands  claimed  embraced  what  was 
originally  Towhead  Island  and  Island  83  in 
the  Mississippi  river.  Appellants  trace  their 
title  to  one  James  M.  Sutton,  who  acquired 
the  land  by  patent  The  record  discloses  the 
fact  that  prior  to  1856  there  were  two  islands 
In  the  Mississippi  river,  known  as  "Towhead 
Island"  and.  "Island  83" ;  both  of  these  is- 
lands lying  near  the  Mississippi  shore  and 
being  on  the  Mississippi  side  of  the  main 
channel  of  the  river,  and  in  Washington  coun- 
ty, Miss.  Across  the  river,  in  the  state  of 
Arkansas,  there  was  what  was  known  as 
-Point  Chicot,"  projecting  into  the  river, 
which  was  owned  and  occupied  by  one  Wal- 
worth, and  now  owned  by  appellees.  Island 
83  and  Towhead  Island  continued  for  many 
years  to  cave  off  into  the  river,  and  so  did 
certain  parts  of  Point  Chicot,  while  at  the 
same  time  the  part  of  Point  Chicot  nearest 
the  state  of  Mississippi  was  gradually  being 
enlarged  by  alluvial  deposits ;  in  other  words, 
the  channel  of  the  river  gradually  shifted 
eastward  toward  the  Mississippi  shore,  until 
the  main  channel  had  changed,  and  so  that 
It  ran  between  the  original  site  of  Island  83 
and  Towhead  Island,  and  the  site  of  these 
islands  became  first  the  main  channel  of  the 
river,  and  is  now,  and  has  been  for  more 
than  10  years,  a  part  of  Point  Chicot,  in  the 
state  of  Arkansas,  on  the  opposite  side  of  the 
48  SO.— 40 


river.  Appellees  acquired  title  to  Point  Chi- 
cot, together  with  all  accretions  of  land  that 
had  been  added  thereto  by  the  river,  and 
have  been  in  continuous  possession  thereof 
since  1896.  In  1904  appellants  filed  their  bill 
to  cancel  appellees'  title.  The  court  dis- 
missed the  bill,  and  on  appeal  the  following 
points  are  presented:  Were  the  lands,  at  the 
date  of  the  institution  of  the  suit,  in  Arkan- 
sas or  Mississippi?  Were  appellants  barred 
by  the  statute  of  limitations  In  either  state — 
ten  years  if  in  Mississippi,  or  seven  years  if 
in  Arkansas?  The  parties  being  in  court, 
should  the  court,  even  if  it  finds  the  lands 
to  be  in  Arkansas,  enter  a  decree  granting 
the  relief  sought? 

Paxton  &  Watson  and  Hugh  C.  Watson,  for 
appellants.  Wynn  &  Wasson  and  Campbell 
&  Cashin,  for  appellees. 

CALHOON,  J.  If  the  decree  final  below 
was  based  by  the  learned  court  on  the  stat- 
ute of  limitations,  on  the  evidence  we  are  not 
warranted  in  reversing  it.  If  based  on  find- 
ing that  the  land  contended  for  is  in  the 
state  of  Arkansas,  and  that,  therefore,  the 
Mississippi  court  Is  without  jurisdiction,  we 
approve  it.  In  this  case  we  find  merely  a 
contested  title,  the  parties  fighting  at  arms' 
length,  and,  if  Mississippi  courts  may  take 
jurisdiction,  they  may  in  any  case  involving 
controversy  of  the  right  to  land  in  any  other 
state  when  they  have  the  parties  before  them. 

There  is  no  question  here  of  the  specific 
performance  of  contract,  enforcement  of  trust, 
fraud,  accounting,  or  the  doing  of  any  act 
which,  from  previous  dealings,  is  binding  on 
the  conscience  of  a  party.  1  Pom.  Eq.  Jur. 
(3d  Ed)  S  298  ;  4  Pom.  Eq.  Jur.  (3d  Ed.)  { 
1318;  5  Pom.  Eq.  Jur.  (3d  Ed.)  §  17. 

Affirmed. 


YAZOO  &  M.  V.  R.  CO.      RIVERS.  (No. 
13,256.) 

(Supreme  Court  of  Mississippi.   June  22,  1908.) 

1.  Limitation  or  Actions— Computation  of 
Period  —  Commencement  op  Action  — 
Amendment  of  Pleading— New  Cause  of 
Action. 

Where  an  original  declaration  against  a 
railroad  for  slander  through  its  roadmaster  in 
substance  charged  that  the  roadmaster  said, 
"The  old  is  stealing,  and  I  want  him  dis- 
charged," was  afterwards  amended  by  adding, 
"and  that  the  oldest  foreman  on  the  road  was 
caught  stealing,"  the  amendment  does  not  state 
a  new  cause  of  action ;  and,  the  original  decla- 
ration having  been  filed  in  time,  the  amended 
declaration  was  not  barred  by  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  81  543-547;  vol. 
39,  Pleading,  85  686-709.] 

2.  Libel  and  Slander— Action— Evidence. 

In  an  action  for  slander,  it  was  error  to  ad- 
mit the  deposition  of  a  witness  as  to  what  was 
said  in  a  conversation  other  than  the  one  on 
which  the  charge  was  based. 
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S.  Appeal  and  Error— Harmless  Error- 
Admission  of  Evidence. 

Error,  on  a  trial  for  slander,  in  the  admis- 
sion of  a  deposition,  was  not  cured  by  subse- 
quently excluding  it,  where  it  remained  with 
the  jury  over  night  and  was  most  damaging  in 
its  character. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fg  4178-4184.] 

4.  Trial— Remarks  of  Counsel. 

On  a  trial  for  slander  against  a  railroad,  It 
was  not  reversible  error  for  plaintiffs  counsel 
to  state  that  the  railroad  had  seen  fit  to  employ 
time  checkers  who  were  no  more  than  spies  on 
honest  men,  and  who,  if  they  could  not  report 
some  of  them,  would  lose  their  positions. 

[Ed.  Note —For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  89  294-307.] 

Appeal  from  Circuit  Court,  Yazoo  County; 
J.  B.  Holden,  Special  Judge. 

Slander  by  John  R.  Rivers  against  the  Ya- 
zoo &  Mississippi  Valley  Railroad  Company. 
There  was  a  verdict  for  $10,000,  which  the 
court  reduced  to  $5,000,  and  from  a  judgment 
entered  thereon  the  defendant  appeals.  Re- 
versed and  remanded. 

This  is  the  second  appearance  of  this  case; 
the  former  decision  being  reported  in  43 
South.  471,  9  L.  R.  A,  (N.  S.)  931.  The  orig- 
inal declaration,  filed  June  1,  1906,  consisted 
of  two  counts;  the  first  charging  slander  by 
and  through  one  Sullivan,  a  time  checker, 
and  the  second  count  charging  slander  by  and 
through  one  Gllleas,  the  roadmaster.  The 
amended  declaration,  filed  October  30,  1906, 
charges  in  the  first  count  that  the  slander 
was  committed  by  a  letter  written  by  Sulli- 
van to  the  assistant  chief  engineer,  and  the 
second  count  is  based  upon  statements  made 
by  Sullivan  in  the  presence  of  another  that 
he  had  caught  appellee  stealing.  The  third 
count  of  the  amended  declaration  was  on  a 
statement  made  by  GlHeas  in  the  office  at 
Jackson,  Miss.,  In  the  presence  of  C.  A.  May- 
nor  and  one  Hudson,  when  Gllleas  said,  "The 
old   is  stealing,  and  I  want  him  dis- 

charged;" the  third  count  being  afterwards 
amended  on  November  18th  by  adding,  "and 
that  the  oldest  foreman  on  the  road  was 
caught  steaMng"  (meaning  appellee).  The 
fourth  count  of  the  amended  declaration  was 
on  a  statement  made  by  said  Gllleas  at  Mc- 
Comb  City,  Miss.,  in  the  presence  of  John 
Maynor  and  another,  to  the  effect  that  C.  A. 
Maynor,  supervisor,  had  caught  two  men 
stealing,  and  that  one  of  them  had  been  in 
the  service  of  the  company  (meaning  plain- 
tiff) about  20  years,  and  that  be  was  section 
foreman  at  Pocahontas.  The  court  held  the 
first  count  bad,  and  Instructed  the  jury  that 
no  recovery  could  be  had  on  the  evidence 
under  the  second  and  fourth  counts.  The 
judgment  stands,  therefore,  on  the  third 
count  alone. 

The  appellant  relies  for  reversal  on  the  fol- 
lowing errors,  to  wit:  First,  the  statute  of 
limitations,  the  contention  being  that  the 
amended  declaration,  In  which  the  third 
count  first  appears,  was  not  filed  until  more 
than  one  year  after  the  slander  is  alleged  to 


have  been  committed;  I.  e.,  on  June  7,  1905. 
The  court  held  that,  since  the  original  dec- 
laration was  filed  within  one  year  after  the 
cause  of  action  arose,  the  amended  declara- 
tion, although  filed  after  the  expiration  of 
one  year,  was  good,  and  that  It  was  not  bar- 
red by  the  statute  of  limitations  of  one  year. 
Appellant  also  relies  for  reversal  on  the  ad- 
mission of  the  deposition  of  John  Maynor  at 
to  what  was  said  in  his  presence  in  McComb 
City,  since  the  recovery  was'  had  on  the  third 
count  based  upon  the  conversation  with  C.  A 
Maynor  at  Jackson,  Miss.;  that  John  May- 
nor's  deposition  could  only  be  admitted  to 
show  malice  on  the  part  of  Gllleas.  The  ap- 
pellant also  predicates  error  on  the  admission 
of  the  deposition  of  G.  B.  Ham,  which  was 
admitted  by  the  court  and  remained  with  the 
jury  overnight,  but  withdrawn  the  following 
day.  Appellant  also  complains  of  the  re- 
marks of  counsel  as  follows:  "This  railroad 
corporation  has  seen  fit  to  employ  these  time 
checkers,  like  Sullivan,  who  are  no  more  than 
spies  on  honest  men,  and,  If  they  cannot  re- 
port some  of  them,  will  lose  their  positions." 

Mayes  &  Longstreet,  for  appellant  Hen- 
ry, Barbour  &  Henry,  for  appellee. 

WHITFIELD,  C.  J.  This  case  was  tried 
upon  the  third  count  of  the  amended  declara- 
tion, and  it  is  on  this  count  that  the  verdict 
was  rendered  and  the  judgment  entered.  We 
think  the  court  below  ruled  correctly  with  re- 
spect to  the  statute  of  limitations.  Substan- 
tially, the  original  declaration  charged  the 
same  matter  as  the  third  count  of  the  amend- 
ed declaration.  The  second  count  of  the  orig- 
inal declaration,  in  substance  and  judged  fair- 
ly, was  an  effort  to  recover  for  the  same 
cause  of  action  set  out  In  the  third  count  of 
the  amended  declaration.  But  the  court  be- 
low undoubtedly  erred  in  admitting:  the  dep- 
osition of  John  Maynor  for  any  purpose.  It 
was  admitted  by  the  court  below,  as  set  out 
in  the  record,  to  show  malice;  but  no  just 
Inference  of  malice  can  be  drawn  from  that 
deposition.  The  admission  of  the  deposition 
of  G.  B.  Ham  was  also  manifest  error,  and, 
although  the  court  subsequently  excluded  it 
on  the  following  day,  that  deposition,  most 
damaging  to  the  defendant  remained  with 
the  jury  overnight,  and  the  error  hi  its  ad- 
mission was  not  cured  by  subsequently  ex- 
cluding it  in  view  of  its  contents  and  the 
whole  course  of  the  trial.  Railroad  Co.  v. 
Ely,  83  Miss.  519,  85  South.  873. 

The  now  very  common  assignment  of  error 
that  the  cause  should  be  reversed  because  of 
remarks  of  counsel  has  the  usual  lack  of 
merit  There  is  nothing  whatever  in  the 
point  We  have  heretofore  remarked,  and 
we  do  not  see  why  we  should  be  calfed  upon 
again  and  again  to  repeat  it,  that  the  12  men 
who  sit  In  the  jury  box  are  presumed  to  be 
men  of  common  sense,  honest,  and  desirous 
only  of  trying  the  case  according  to  the  law 
and  the  evidence,  not  according  to  the  re- 
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marks  of  counsel,  wise  or  foolish.  The  con- 
versation at  Jackson  is  the  only  coversatlon 
presented  on  this  record  for  the  consideration 
of  the  jury;  not  the  one  at  McComb  City. 

For  the  errors  which  have  been  Indicated, 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


WATSON  v.  CAROLINA  PORTLAND  CE- 
MENT" CO.   (No.  13,232.) 

(Supreme  Court  of  Mississippi.   June  22,  1906.) 

Chattel  Mortgages—  Proceeds  of  Sale— 
Priority  of  Rights. 

The  trustee  under  a  chattel  mortgage  is  en- 
titled to  the  proceeds  of  the  property  on  a  sale 
by  the  mortgagor,  as  against  a  creditor  of  the 
mortgagor  who  obtained  a  judgment  after  the 
mortgage  was  given;  the  proceeds  standing  in 
place  of  the  property. 

Appeal  from  Circuit  Court,  Washington 
County;  Sydney  Smith,  Judge. 

Suit  by  the  Carolina  Portland  Cement 
Company  against  the  Mississippi  Stone  Man- 
ufacturing Company.  Judgment  having  gone 
against  defendant,  and  money  having  been 
garnished,  H.  C.  Watson  interpleaded,  and 
from  a  judgment  against  him,  he  appeals. 
Reversed  and  remanded. 

Appellee  brought  suit  against  the  Mississip- 
pi Stone  Manufacturing  Company,  a  corpora- 
tion, and  recovered  Judgment  in  the  sum  of 
$427.36,  which  Judgment  was  duly  enrolled. 
Appellee  then  caused  a  writ  of  garnishment 
to  run,  summoning  H.  N.  Alexander  as  gar- 
nishee. The  garnishee  answered,  stating 
that  be  was  in  possession  of  $280  of  money, 
the  proceeds  of  a  sale  of  certain  personal 
property,  and  suggested  that  appellant,  Wat- 
son, as  trustee,  had  a  claim  thereto,  and 
prayed  that  he  be  cited  to  interplead.  Wat- 
son, as  trustee,  filed  bis  claim  for  the  funds, 
setting  up  that  prior  to  the  rendition  of  the 
judgment  in  favor  of  appellee  the  Mississippi 
Stone  Manufacturing  Company  had  conveyed 
to  him,  as  trustee  in  a  chattel  mortgage  duly 
executed  and  recorded,  certain  personal  prop- 
erty, and  that  the  money  in  the  hands  of 
said  garnishee  was  the  proceeds  of  the  sale 
of  said  personal  property  sold  by  the  mort- 
gagor; that  there  was  owing  and  unpaid 
under  the  mortgage  more  money  than  is 
sought  to  be  subjected  to  the  writ  of  garnish- 
ment. The  answer  being  traversed  and  issue 
formed,  the  case  went  to  trial,  and  a  judg- 
ment was  entered  against  the  garnishee  for 
the  amount  of  funds  in  his  hands,  and  trial 
entered  into  upon  claimant's  issue,  propound- 
ed by  Watson.  The  court  gave  a  peremp- 
tory instruction  for  the  appellee,  and  enter- 
ed judgment  against  appellant,  from  which 
he  appeals.  Appellant  based  his  claim  upon 
the  fact  that  be  was  trustee  in  the  deed  of 
trust  mentioned;  that  he  is  entitled  to  the 
money  garnished,  being  the  proceeds  of  the 
sale  of  the  property  made  by  the  grantor  in 
the  deed  of  trust   Appellee  claims  that  the 


property  was  sold  by  the  grantor,  and  the 
money  paid  to  an  officer  of  said  company, 
who  turned  It  over  to  Alexander,  and  that 
therefore  appellee  is  entitled  to  the  fund,  as 
it  represented  the  equity  of  redemption,  and 
the  property  'sold  remained  subject  to  the 
deed  of  trust,  just  as  if  it  had  never  been 
sold. 

Hugh  C.  Watson,  for  appellant  Wynn  & 
Wasson,  for  appellee. 

WHITFIELD,  C.  J.  The  trust  deed  In 
this  case  was  prior  to  the  judgment,  and 
constituted,  of  course,  a  prior  lien  on  the 
property  embraced  in  the  trust  deed,  which 
was  sold  by  the  mortgagor.  The  amount 
received  for  the  property  subject  to  the  trust 
deed  stood  in  the' place  of  that  property,  and 
the  trustee,  the  appellant  had  a  prior  right 
to  the  fund.  It  is  perfectly  manifest  from 
the  record  that  it  was  not  any  equity  of  re- 
demption that  was  sold  or  attempted  to  be 
sold,  but  that  the  effort  was  to  sell  the  whole 
property;  but  whatever  was  attempted,  the 
thing  was  subject  to  the  trust  deed,  and  the 
money  arising  from  the  sale  of  the  thing 
stands  in  the  place  of  the  thing  sold. 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded. 


HAMER  et  al.  v.  HARPER  et  al.  (No. 
13,216.) 

(Supreme  Court  of  Mississippi.   June  15,  1008.) 

Adverse  Possession  —  Nature  and  Requi- 
sites—Actual Possession. 

Parties  who  had  occupied  only  a  very  small 
portion  of  a  tract  of  land,  which  was  susceptible 
of  improvement  and  cultivation,  for  about  two 
years,  and  had  abandoned  it  some  time  before 
a  suit  to  quiet  title  in  persons  claiming  it  as 
heirs  of  a  purchaser  from  the  government,  who 
apparently  had  no  actual  notice  of  the  others' 
claim  of  title,  had  no  rights  in  the  land  under 
a  claim  of  ten  years'  adverse  possession. 

Appeal  from  Chancery  Court,  Sunflower 
County;  Percy  Bell,  Chancellor. 

Bill  by  B.  M.  Hamer  and  others  against 
Mrs.  Jessie  Harper  and  others  to  quiet  title. 
Defendants  made  their  answer  a  cross-bill 
and  prayed  that  defendant  Harper's  title  be 
quieted  and  confirmed.  There  was  a  decree 
dismissing  the  bill,  and  granting  the  prayer 
of  the  cross-bill,  and  complainants  appeal. 
Reversed  and  remanded. 

Appellants  filed  a  bill  in  the  chancery  court 
to  cancel  as  a  cloud  upon  their  title  the  claim 
of  title  of  appellees.  Appellants  claim  title 
as  heirs  of  J.  W.  Matthews,  who  purchased 
from  the  government  in  1850;  while  the 
title  of  appellees  Is  deralgned  through  a  sale 
for  taxes  to  one  Welch  on  March  2,  1801,  a 
sale  In  1895  by  Welch  to  Gunnels,  the  former 
husband  of  appellee,  Mrs.  Jessie  Harper — 
the  land  descending  to  Mrs.  Harper  as  the 
wife  and  only  heir  of  said  Gunnels  in  the 
year  1900,  when  Gunnels  died.  The  appel- 
lees make  their  answer  a  cross-bill,  and  pray 
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that  Mrs.  Harper's  title  in  said  land  be  quiet- 
ed and  confirmed.  The  court  dismissed  ap- 
pellants' bill,  and  quieted  Mrs.  Harper's  title, 
and  appellants  appeal. 

After  the  case  had  been  appealed  to  the 
Supreme  Court,  appellants  filed  a  motion  to 
strike  from  the  record  the  tax  collector's 
deed  and  other  muniments  of  title.  This  mo- 
tion was  sustained,  and  appellees  then  rely 
on  10  years'  adverse  possession.  The  record, 
however,  fails  to  show  that  Mrs.  Harper,  or 
her  husband,  actually  occupied  the  property 
for  that  length  of  time,  or  that  appellants 
had  actual  notice  or  knowledge  that  appel- 
lee claimed  title  to  the  land ;  the  proof  only 
showing  that  appellees  had  occupied  a  very 
small  portion  of  the  property  for  about  two 
years,  and  that  this  occupancy  was  aban- 
doned some  time  before  the  filing  of  this 
suit,  and  it  being  shown,  also,  that  the  land 
in  question  is  susceptible  of  improvement  and 
cultivation. 

J.  T.  Manion,  for  appellants.  Frank  E. 
Everett,  for  appellees. 

WHITFIELD,  C.  J.  The  alleged  muni- 
ments of  title  having  been  stricken  from  the 
record,  in  accordance  with  a  motion  to  that 
effect,  because  not  properly  shown  to  have 
been  Introduced  on  the  trial  In  the  court  be- 
low, and  so  not  shown  to  have  been  a  part 
of  this  record,  there  Is  nothing  left  for  the 
appellees  to  stand  on  except  their  claim  of 
adverse  possession,  and  this  claim  of  ad- 
verse possession  Is  wholly  unwarranted  with- 
in the  rules  of  law,  as  repeatedly  announced 
by  us  recently. 

The  decree  Is  reversed  and  the  cause  re- 
manded. 


HATTON  v.   STATE.     (No.  13,324.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

1.  Chiminal  Law— Limitations  of  Pbosecu- 
tion8— seduction. 

Code  1906,  §  1414  (Ann.  Code  1892,  $  1342), 
provides  that,  with  certain  exceptions,  a  person 
shall  not  be  prosecuted  unless  the  prosecution 
be  commenced  within  two  years  after  the  of- 
fense. Code  1906,  |  1415  (Ann.  Code  1892,  8 
1343),  provides  that  a  prosecution  must  be  com- 
menced, within  the  meaning  of  the  last  section, 
by  the  issuance  of  a  warrant,  or  by  binding  over 
the  offender  to  compel  his  appearance,  as  well  as 
by  indictment,  etc.  Defendant  was  indicted  on 
September  7,  1907,  for  a  seduction  which  took 
place  on  Jnne  15,  1905;  but  after  that  date 
successive  acts  of  intercourse  occurred.  Held, 
that  the  successive  acts  of  intercourse  did  not 
constitute  separate  seductions,  and,  more  than 
two  years  having  elapsed  since  the  seduction,  the 
prosecution  was  barred  by  the  statute. 

2.  Seduction  —  Criminal  Responsibility  — 
Persons  Who  mat  be  Seduced— Unchaste 
Females. 

Under  Code  1900,  $  1081,  providing  that 
any  person  who  shall  seduce  and  have  illicit  in- 
tercourse with  any  female  under  the  age  of  18 
of  previous  chaste  character  shall  be  imprh-oned, 
etc.,  intercourse  with  a  female  who  is  already 


unchaste  is  not  seduction,  since  the  same  per- 
son cannot  seduce  a  female  more  than  once. 

•[Ed.  Note.— For  cases  in  point,  see  Cent  Di*. 
vol.  43,  Seduction.  8  55. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6389-6393.] 

3.  Statutes  —  Constbuction  —  Penal  Stat- 
utes. 

He  function  of  the  Supreme  Court  is  to 
construe  penal  statutes  as  they  are  enacted,  and 
not  to  enlarge  their  scope  to  meet  the  gravity 
of  each  particular  offense. 

4.  Criminal  Law— Limitations  or  Prosecu- 
tions—Pleading  Statute— Necessitt. 

In  a  prosecution  for  seduction,  defendant 
in  addition  to  showing  by  the  testimony  that  the 
offense  was  barred  by  the  statute  of  limitations, 
need  not  plead  the  statute  in  bar,  as  the  state 
must  show  an  offense  committed  within  the 
statute. 

5.  Same  —  Appeal  —  Presumptions— Mattes 
Not  on  Record. 

Code  1906,  §  1414  (Ann.  Code  1S92,  | 
1342),  requires  all  prosecutions,  with  certain  ex- 
ceptions, to  he  commenced  within  2  years. 
Code  1906.  f  1415  (Ann.  Code  1892.  {  13m 
provides  that  a  prosecution  may  be  commenced, 
within  the  meaning  of  the  previous  section,  by 
binding  over  defendant,  by  indictment,  etc.  TV 
seduction  for  which  defendant  was  prosecuted 
was  committed  June  15.  1905.  and  there  was 
some  testimony  that  defendant  had  to  appear 
before  a  justice  of  the  peace  after  June  5.  19"7. 
when  the  female  was  examined  and  found  to  be 
pregnant.  Held,  that  the  court  would  not  as- 
sume tnat  the  proceedings  before  the  justice  oc- 
curred before  June  15,  1907,  so  as  to  bring  the 
case  within  the  two-year  statute  of  limitations. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

Murphy  Hatton  was  convicted  of  seduc- 
tion, and  he  appeals.  Reversed  and  re- 
manded. 

J.  T.  Garraway  and  W.  G.  Evans,  for  ap- 
pellant Geo.  Butler,  Asst.  Atty.  Gen.,  for 
the  State. 

CALHOON,  J.  This  was  an  Indictment 
and  conviction  for  seduction.  It  Is  only  nec- 
essary for  us  to  say  that  by  sections  1414 
and  1415  of  the  Code  of  1906,  which  are 
the  same  as  sections  1342  and  1343  of  the 
Annotated  Code  of  1892,  this  prosecution  is 
clearly  shown  to  have  been  commenced  more 
than  two  years  after  the  commission  of  the 
crime,  and  the  conviction  is  therefore  of  no 
force.  Thompson  v.  State,  54  Miss.  74*>. 
The  seduction  occurred  more  than  two  yean 
before  the  Indictment  was  found.  The  prwf 
is  conclusive  that  it  took  place  on  June  15. 
1905,  and  the  indictment  was  not  found  until 
September  7,  1907,  more  than  two  years  aft- 
erwards. There  is  no  escape  from  the  tar 
of  the  statute  of  limitations  of  two  years- 
Code  1906,  8  1414— on  the  face  of  the  record, 
and  while  it  is  true  that  after  the  origins: 
seduction  there  were  successive  acts  of  wi- 
tion  up  to  December,  1906,  still  each  sow* 
slve  act  was  not  a  separate  offense  of  seduc- 
tion. In  Norton  v.  State,  72  Miss.,  on  page  136. 
16  South.,  on  page  267,  48  Am.  St.  Rep.  SB& 
the  court,  through  Whitfield,  J.,  now  Chief 
Justice,  announces  what  we  regard  as  the  oc- 
ly  sensible  rule  In  these  words:   "She  who  is, 
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at  tbe  time  of  the  alleged  seduction,  already 
unchaste,  maj  be  still  further  debauched,  but 
not  seduced."  This  Is  the  true  rule.  Rapes 
may  be  perpetrated  In  multiples,  but  there 
can  never  be  but  one  seduction,  under  Code 
1006,  §  1081,  by  the  same  man  of  the  same 
woman. 

It  must  be  specially  noted  that  this  Nor-' 
ton  Case  was  an  Indictment  under  what  is 
now  Code  1906,  J  1372,  against  carnal  knowl- 
edge under  promise  of  marriage,  and  not  sec- 
tion 1081,  as  In  the  case  at  bar.  This  ef- 
fectually disposes  of  People  v.  Mlllspaugh, 
11  Mich.  278.  This  case  was  one  of  seduction 
under  promise  of  marriage  In  1860,  and  coi- 
tion ceased  for  months,  and  was  renewed  In 
1861  under  reliance  on  a  new  promise  of 
marriage.  Even  in  this  case  Martin,  J.,  dis- 
sented, and  the  court  was  dealing  with  a 
statute  without  the  words  "of  previous  chaste 
character"  which  appear  In  our  statute.  It 
is  held  that  under  charges  of  seduction  the 
words  "of  previous  chaste  character"  mean 
what  the  woman  real.ly  Is.  not  what  she  Is 
reputed  to  be.  60  Am.  St.  Rep.,  notes  on 
page  507.  They  mean  "actual  personal  vir- 
tue. In  distinction  from  good  reputation,  and 
therefore  a  single  act  of  Illicit  connection 
may  be  shown."  Lyons  v.  State,  52  Ind.  427. 
"The  subsequent  sexual  Intercourse  between 
the  parties,  brought  about  by  the  repetition 
of  the  same  promise,  cannot  be  deemed  se- 
duction, where,  under  the  statutory  defini- 
tion of  that  crime,  it  Is  necessary  that  the 
female  shall  be  of  previous  chaste  character." 
People  v.  Nelson,  153  N.  Y.  90,  46  N.  B. 
1040.  60  Am.  St  Rep.  592.  It  would  be 
curious,  indeed  If  the  Legislature  designed, 
not  only  10  years  In  the  penitentiary  for 
the  first  monstrous  act  of  seduction,,  but  al- 
so 10  years  In  the  penitentiary  for  each  sub- 
sequent act  of  copulation.  Suffice  it  to  say 
that  It  has  not  said  so,  and  our  function  Is 
to  pronounce  the  law  on  penal  statutes,  and 
not  enlarge  their  scope  to  meet  what  we  may 
think  to  be  the  gravity  of  the  particular  of- 
fense. We  cite  87  Am.  Dec.  406  and  407, 
being  the  notes  to  State  v.  Carron,  18  Iowa, 
372.  in  support  of  the  foregoing  propositions. 

It  was  not  Incumbent  on  the  defendant  to 
show,  not  only  that  the  prosecution  was 
barred  from  the  whole  testimony,  as  is  plain, 
but  also  to  help  the  state  by  some  plea  or 
some  averment  In  the  progress  of  tbe  trial 
that  he  was  depending  on  the  statute  of  lim- 
itations Thompson  v.  State,  54  Miss.  740, 
Is  directly  opposed  to  this  view.  Of  course, 
the  bar  Is  matter  of  defense,  and  this  case 
simply  so  holds.  It  holds  properly  that  this 
cannot  be  taken  advantage  of  by  demurrer 
to  the  Indictment,  and  It  holds,  also,  that  it 
may  be  taken  advantage  of  by  special  plea, 
and  it  holds  that  "in  criminal  law  tbe  rule 
is  different  [meaning  from  the  common-law 
rule],  and  by  his  plea  of  not  guilty  the  ac- 
cused puts  everything  In  Issue.  Even  should 
he  plead  the  statute  of  limitations  specially, 
he  could  avail  of  the  same  defense  again  un- 


der a  plea  of  not  guilty."  And  that  case 
shows  that  the  evidence  demonstrated  that 
the  Indictment  was  not  barred.  The  state 
must  necessarily  prove  that  the  offense  was 
committed  on  a  day  within  the  statutory  bar 
of  limitation.  Mr.  Bishop,  in  his  work  on 
Statutory  Crimes  (3d  Ed.,  5  264),  says :  "One 
relying  on  a  statute  of  limitations  need  not 
plead  it  in  bar.  The  prosecuting  power  Is 
required  to  show  an  offense  within  the  pe- 
riod of  limitations."  He  refers  to  many  au- 
thorities, but  not  to  one  that  changes  this 
rule.  This  has  been  the  understanding  al- 
ways within  the  recollection  of  the  writer  of 
this  opinion,  and  we  think  it  sound  doctrine, 
and  it  is  approved  in  12  Cyc.  p.  382,  in  the 
following  words:  "The  prosecution  also  has 
the  burden  of  proving  that  the  offense  was 
committed  after  the  passage  of  the  statute 
or  ordinance  providing  for  Its  punishment 
and  that  It  was  committed  within  the  stat- 
utory period  of  limitations,  and  If  this  is  not 
done  a  conviction  will  be  reversed." 

There  Is  some  oral  testimony  that  the  man 
had  to  appear  before  the  court  of  a  justice 
of  the  peace  after  June  5,  1907,  when  the 
doctor  ascertained  that  the  woman  was  preg- 
nant; but  we  cannot  on  this  general  state- 
ment presume  that  this  happened  within  the 
time  which  would  expire  on  June  15,  1907, 
so  as  to  show  that  the  statute  of  limitations 
did  not  apply — that  Is,  assume  as  a  court 
that  the  proceedings,  if  there  were  any,  be- 
fore the  justice  of  the  peace,  occurred  with- 
in 10  days  after  Dr.  Rowan's  examination, 
which  he  says  occurred  on  June  5, 1907.  We 
decline  to  do  this  for  the  reason  stated,  and 
"In  favorem  llbertate"  adhere  to  the  doctrine 
that  where  there  is  a  limitation  by  statute, 
the  state  must  show  that  the  crime  was  com- 
mitted within  the  bar. 

Reversed  and  remanded. 


WARREN  COUNTY  v.  CATCHING S.  (No. 
13,374.) 

(Supreme  Court  of  Mississippi.   June  22,  1908.) 

Public  Lands— School  Lands— Location  o» 
Lien  Lands— British  Grants. 

Where  the  title  of  a  holder  of  land  under 
a  British  grant  was  confirmed  by  Act  Cong. 
Jane  30.  1812.  2  Stat.  765,  c.  110,  the  Secretary 
of  the  Treasury  had  no  power  to  locate  the  land 
so  granted  as  school  land,  in  lieu  of  a  sixteenth 
section  in  the  township  reserved  for  school 
'  lands,  and  such  location  was  an  absolute  nul- 
lity. 

Appeal  from  Chancery  Court,  Warren 
County;  J.  S.  Hicks,  Chancellor. 

Bill  by  Warren  county,  under  Code  1906,  ! 
4695,  against  T.  C.  Catchings,  to  recover  cer- 
tain lands  claimed  as  school  lands.  From  an 
order  sustaining  a  demurrer  to,  and  dismiss- 
ing, the  bill,  plaintiff  appeals.  Affirmed. 

The  land  In  controversy  Is  situated  In  sec- 
tion 34,  township  16,  range  3,  and  overlaps 
section  21  of  said  township.  The  articles  of 
agreement  and  cession  between  the  United 
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States  and  the  state  of  Georgia  are  to  be 
found  In  the  Revised  Code  of  Mississippi  of 
1857,  at  page  645.  On  March  3,  1803,  Con- 
gress passed  an  act  providing  for  the  disposal 
of  lands  of  the  United  States  south  of  the 
state  of  Tennessee,  which  act  provided  that 
all  lands  acquired  from  the  state  of  Georgia 
were  to  be  offered  for  sale  to  the  highest  bid- 
der, according  to  certain  prescribed  regula- 
tions; provided,  however,  that  all  sections 
numbered  16  should  be  reserved  in  each 
township  for  the  support  of  schools.  It  also 
provided  that  the  title  to  lands  held  by  per- 
sons under  former  British  and  Spanish 
grants  should  be  confirmed,  and  provided 
that,  wherever  a  sixteenth  section  should  fall 
upon  land  held  by  virtue  of  such  British  or 
Spanish  grant,  the  Secretary  of  the  Treasury 
should  locate  another  section  in  lieu  thereof 
for  the  use  of  schools.  The  Secretary  of  the 
Treasury  found  that  section  16,  township  16, 
range  3  east,  bad  already  been  claimed  by 
virtue  of  a  British  grant,  and  In  lieu  thereof 
set  apart  a  body  of  land  described  as  section 
21,  which  Included  section  34  involved  in  this 
suit;  section  34  containing  only  about  95 
acres. 

The  bill  alleges  that  the  title  of  one  John 
Girault  was  confirmed  by  act  of  Congress  to 
a  certain  British  grant  of  land,*  a  portion  of 
which  overlapped  territory  covered  by  the 
said  section  21,  and  that  this  land  was  not 
public  land  on  April  16,  1816,  when  the  Sec- 
retary of  the  Treasury  set  apart  section  21, 
which  included-  the  grant  of  John  Girault, 
for  school  purposes  in  lieu  of  section  16.  On 
May  7,  1822,  the  entire  interest  and  claim  of 
John  Girault  was  relinquished  to  the  United 
States,  which  then,  for  the  first  time,  became 
the  owner  of  the  land  covered  by  this  British 
grant  The  contention  of  the  bill  is,  by  the 
acquisition  of  this  title  thus  obtained  by  the 
United  States,  section  34,  which  is  alleged  to 
be  Included  In  section  21,  Immediately  inured 
by  operation  of  law  to  the  state  of  Mississip- 
pi, In  trust  for  the  inhabitants  of  township 
16,  range  8  east,  for  school  purposes.  The 
bill  alleges  that  the  trustees  of  the  town- 
ship never  acquired  possession  of  that  portion 
of  section  21  covered  by  the  land  embraced 
In  the  Girault  claim.  In  1834  William  Vlck 
and  Anthony  Glass  entered  the  land  known 
as  section  34,  which  is  Included  within  the 
Girault  grant,  and  obtained  a  patent  there- 
for from  the  United  States;  and  it  Is  throngh 
them  that  appellee  claims  the  property  In- 
volved In  this  litigation,  which  is  a  part  of 
said  section  34.  Appellant  contends  that  the 
patent  Issued  to  Vlck  and  Glass  was  void, 
and  that  appellee,  therefore,  has  no  title  to 
the  land  in  controversy. 

Appellee  demurred  to  the  bill  on  the  ground 
that  the  United  States  had  no  title  to  the 
property  In  question  on  April  16,  1816,  when 
section  21  was  set  apart  for  school  purposes, 
because  Congress  had  no  right  to  locate,  in 
lieu  of  a  sixteenth  section,  another  section 
which  might  fall  upon  land  already  granted 


by  an  act  of  Congress  or  claimed  by  virtue 
of  a  British  grant;  because  the  United  States 
acquired  title  by  purchase  from  Girault,  and 
conveyed  the  same  to  those  through  whom 
defendant  derives  title;  because  by  the  terms 
of  the  act  of  cession  from  the  state  of  Geor- 
gia and  the  acts  of  Congress  the  title  to  ail 
lands  claimed  by  persons  under  British  grants 
was  confirmed  In  the  owner,  and  could  not 
be  disposed  of  by  the  United  States  for  any 
purpose  whatever;  because  under  the  law 
(Code  1857,  c  57,  8  1,  and  section  2,  art.  25) 
the  state  is  debarred  from  commencing:  any 
action  for  the  recovery  of  the  lands  in  con- 
troversy, except  within  10  years  after  the 
right  of  action  accrued,  and  that,  the  right 
of  action  having  accrued  In  1822,  this  action 
was  barred  by  the  statute  of  limitations  be- 
fore the  adoption  of  the  Constitution  of  1890, 
exempting  the  state  from  the  operation  of  the 
statute  of  limitations;  because  the  state  is 
estopped  by  its  failure  for  85  years  to  assert 
any  title  to  the  land  In  controversy.  The 
court  sustained  the  demurrer,  and  dismissed 
the  bill,  and  this  appeal  is  prosecuted. 

McKnlght  &  McKnight,  for  appellant. 

Catchlngs  &  Catchlngs,  for  appellee,  cite 
Jones  v.  Madison  County,  72  Miss.  777.  18 
South.  87;  Rabb  v.  Board  of  Supervisors  of 
Washington  County,  62  Miss.  589;  Board  of 
Supervisors  v.  East  Mississippi  Mills  Co. 
(Miss.)  16  South.  210;  Brown  v.  Supervisors, 
54  Miss.  230;  Hargis  v.  Inhabitants  of  Congres- 
sional Township,  29  Ind.  70;  Miller  v.  State. 
38  Ala.  600;  Burks  v.  Mitchell,  78  Ala.  61 ; 
Warren  County  v.  Lam  kin  (Miss.)  46  South. 
497;  Hedrtck  t.  Hughes,  15  Wall.  (U.  S.) 
123,  21  L.  Ed.  52;  Steel  v.  Smelting  Com- 
pany, 106  U.  S.  452,  1  Sup.  Ct  389,  27  L,  Ed. 
226;  Best  v.  Polk,  18  Wall.  (U.  S.)  117,  21 
L.  Ed.  805;  Polk  v.  Wlndel,  9  Cranch.  99. 
Fed.  Cas.  No.  11,251;  Wilcox  v.  Jackson,  13 
Pet  (U.  S.)  511,  10  L.  Ed.  264;  Wright  v. 
Roseberry,  121  U.  S.  519,  7  Sup.  Ot  985,  30 
L.  Ed.  1039 ;  Stoddard  v.  Chambers,  2  How. 
(U.  S.)  284,  11  L.  Ed.  269;  Jackson  v.  Dil- 
worth,  Secretary  of  State,  10  Ga.  772;  Cle- 
ment v.  Anderson,  72  Miss.  522;  Beard  v. 
Federy,  8  Wall.  (U.  S.)  491,  18  L.  Ed.  88; 
Rice  v.  R.  Company,  1  Black  (U.  S.)  358,  17 
L.  Ed.  147;  Irvine  v.  Irvine,  9  Wall.  (U.  S.) 
625,  19  L.  Ed.  800;  11  Am.  &  Eng.  Ency.  393; 
Childress  County  Land  &  Cattle  Co.  v.  Bak- 
er, 23  Tex.  Civ.  App.  451,  56  S.  W.  759:  26 
Am.  &  Eng.  Ency.  428;  Leavenworth  R.  Co. 
v.  U.  S.,  92  U.  S.  733,  23  L.  Ed.  634 ;  Kansas 
Pac.  R.  Co.  v.  Dunmeyer,  113  U.  S.  629,  5 
Sup.  Ct  566,  28  L.  Ed.  1122;  Hastings  * 
Dakota  R.  Co.  v.  Whitney,  132  U.  8.  357,  10 
Sup.  Ct  112,  33  L  Ed.  863;  Bardon  v.  North- 
ern Pacific  R.  Co.,  145  U.  S.  535,  12  Sup.  Ct. 
856,  36  L.  Ed.  806;  King  v.  McAndrews,  111 
Fed.  863,  60  0.  C.  A.  29. 

GALHOON,  J.  About  95  acres  of  land  in 
the  city  of  Vicksburg,  Including  the  lot  In 
controversy,  were  patented  to  Vlck  and  Glass 
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in  1834.  They,  and  those  claiming  under 
them,  down  to  and  Including  appellee,  have 
had  possession  under  claim  of  ownership  un- 
disputed for  over  80  years.  Before  the  pat- 
ent to  Vick  and  Glass,  and  at  the  time  of  the 
"articles  of  cession  and  agreement"  between 
Georgia  and  the  United  States  on  April  24, 
1802,  the  land  belonged  to  one  John  Girault. 
Glrault  then  had  title  in  virtue  of  a  British 
grant  By  act  of  Congress  of  March  3,  1803, 
the  lands  of  the  Georgia  cession  were  author- 
ized to  be  sold,  reserving,  however,  the  six- 
teenth section  in  each  township  for  the  support 
of  schools,  and  also  providing  that  those  hold- 
ing under  British  and  Spanish  grants  should 
be  confirmed  In  their  grants.  These  British 
and  Spanish  grants  are  also  distinctly  recog- 
nized in  the  acts  of  Congress  of  March  27, 
1804,  March  2,  1805,  and  April  21,  1806.  By 
this  last  act  of  April  21,  1806,  it  is  declared 
that  lands  held  by  British  grants  'shall  not 
toe  disposed  of  until  otherwise  directed  by 
Omgress,"  and  that  when  a  section  16  falls 
-within  such  a  grant  "the  Secretary  of  the 
Treasury  shall  locate  another  section  in  lieu 
thereof  for  the  use  of  schools,"  etc. 

The  title  of  Glrault  was  confirmed  by  Con- 
gress June  30,  1812,  2  Stat.  765,  c.  110. 
With  matters  In  this  situation,  on  April  6, 
1816,  the  Secretary  of  the  Treasury  located 
the  Girault  lands  for  schools  In  lieu  of  sec- 
tion 16.  This  location,  under  which  appel- 
lant claims,  and  by  which  it  must  stand  or 
fall,  was  without  power,  and  was  an  abso- 
lute nullity,  and  the  patent  to  Vick  and  Glass 
In  1834  was  perfectly  valid,  and  the  decree 
-sustaining  the  demurrer  of  appellee  to  the 
bill  was  correct  We  are  content  with  the 
authorities  cited  In  the  brief  for  appellee  on 
this  point  and  do  not  lengthen  this  opin- 
ion by  discussion,  because  It  is  unnecessary. 
While  this  much  settles  the  case,  and  while 
It  Is  unnecessary  for  the  court  to  consider  in 
<x>nsultatlon  the  other  question,  still,  for  my- 
self,  having  carefully  examined  It.  I  am  ab- 
solutely convinced  that  the  bar  of  the  statute 
of  limitations  was  complete  and  perfect  long 
t>efore  our  Constitution  of  1890. 
Affirmed. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  ROANE. 
(No.  12.895.) 
<Sopreme  Court  of  Mississippi.   June  15,  1908.) 

X.  Carriers  —  Carriage  of  Passengebs  — 
Ejection— Actions— Right  to  Recovery. 
Plaintiff's  intestate  and  his  brother,  who 
were  in  the  last  stages  of  consumption,  were 
going  home,  and,  there  being  a  yellow  fever  epi- 
demic' in  several  states,  it  was  necessary  to  have 
health  certificates  to  travel,  which  the  boys  had, 
and  they  secured  a  ticket  from  defendant  rail- 
road by  way  of  H. ;  arrangements  having  been 
made  with  the  health  officers  of  that  place  to 
permit  them  to  disembark.  When  they  boarded 
defendant's  train,  their  tickets  and  health  certifi- 
cates were  shown  to  the  conductor ;  but  shortly 
after  they  left  the  station  a  quarantine  officer 
of  H.  ordered  them  to  get  off  the  train,  and  it  was 
stopped,  and  they  were  assisted  to  get  off.  The 


conductor  was  present  when  they  were  ordered 
off  by  the  health  officer,  and  did  not  protest  and 
they  were  both  too  weak  from  disease  to  protest 
and  were  afforded  no  opportunity  to  explain, 
and,  after  being  ejected,  went  home  by  another 
route;  one  of  them  dying  8  days  later.  De- 
fendant claimed  that  the  quarantine  officer  acted 
under  an  ordinance  of  the  city,  and  the  conductor 
did  not  know  that  the  boys  had  a  permit  to  get 
off  at  H.  Held,  that  under  their  contract  of 
passage  the  boys  were  entitled  to  protection  by 
the  company,  and  the  conductor  should  not  have 
allowed  them  to  be  put  off  the  train,  and  plain- 
tiff was  entitled  to  compensatory  damages  for 
the  ejection  of  decedent 

2.  Same— Exemplary  Damages. 

Two  boys,  who  were  in  the  last  stages  of 
consumption,  secured  a  ticket  from  defendant 
and  had  a  health  certificate,  which  was  neces- 
sary to  travel  because  of  a  yellow  fever  epidem- 
ic, and  arrangements  had  been  made  with  the  city 
officials  of  H.  for  them  to  disembark  there; 
but  a  quarantine  officer  of  H.  boarded  the  train 
before  they  reached  that  place  and  ordered  them 
to  get  off,  and  the  conductor,  who  was  present 
did  not  know  that  they  had  a  permit  to  get  off 
at  H.,  and  did  not  protest,  and  the  boys  were 
so  weak  by  disease  that  they  could  not,  and 
were  thereby  delayed  36  hours,  and  one  of  them 
died  8  days  later.  Held,  that  exemplary  dam- 
ages  could  not  be  recovered  for  their  ejection, 
but  only  actual  damages  for  the  violation  of 
their  contract  of  transportation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  f  1489.] 

3.  Same— Excessive  Damages. 

Where  a  boy,  who  was  in  the  last  stages  of 
consnmption,  secured  a  ticket  from  defendant 
railroad  and  had  a  health  certificate,  which  was 
rendered  necessary  by  a  yellow  fever  epidemic, 
and  arrangements  had  been  made  with  city  of- 
ficials for  him  to  disembark  at  H.,  but  a  quar- 
antine officer  of  H:  compelled  him  to  get  off  the 
train  before  reaching  that  place,  and  the  con- 
doctor,  not  knowing  he  had  a  permit  to  get  off 
at  H.,  did  not  protest  and  the  boy  was  unable,  on 
account  of  weakness  from  sickness,  to  explain, 
and  was  detained  for  86  hours  after  his  ejection 
and  compelled  to  go  home  by  another  route,  and 
died  3  days  thereafter,  a  verdict  for  $7,500  was 
clearly  excessive,  and  will  be  reduced  to  $2,500. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  9,  Carriers,  §  1490.] 

Appeal  from  Circuit  Court  Marshall  Coun- 
ty; J.  B.  Boothe,  Judge. 

Action  by  W.  A.  Roane,  administrator  of 
Archibald  C.  Roane,  deceased,  against  the 
St  Louis  &  San  Francisco  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  affirmed,  on  con- 
dition that  a  part  thereof  be  remitted;  other- 
wise, reversed  and  remanded. 

The  facts  are  in  substance  as  follows: 
Archibald  C.  Roane,  age  18,  and  his  brother 
Ralph  Roane,  age  22,  were  returning  from 
the  West  where  they  had  been  in  search  of 
health ;  both  being  then  In  the  last  stages  of 
consumption.  At  the  time  at  which  this  ac- 
tion arose  tnfere  was  a  yellow  fever  epidemic 
in  certain  parts  of  Mississippi  and  Louisiana, 
and  in  order  to  travel  in  most  of  the  Southern 
states  it  was  necessary  to  have  health  cer- 
tificates. Both  boys  had  health  certificates, 
showing  that  they  had  not  been  in  infected 
territory,  and  were  admitted  upon  said  cer- 
tificates into  the  city  of  Memphis,  Tenn. 
I  There  they  purchased  through  tickets  from 
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Memphis  to  Oxford,  Miss.,  by  way  of  Holly 
Springs,  Miss.,  where  it  was  necessary  to 
change  cars.  Arrangements  had  been  made 
with  the  city  authorities  and  health  officer  of 
Holly  Springs  for  the  boys  to  disembark  at 
that  place  and  change  cars  for  Oxford,  where 
arrangements  had  also  been  made  for  them 
to  disembark.  The  ticket  agent  at  Memphis 
examined  their  health  certificates  and  sold 
them  through  tickets  to  Oxford.  They  board- 
ed the  train  of  the  appellant  railroad  com- 
pany at  Memphis,  but  before  they  had  pro- 
ceeded more  than  a  mile  from  the  station 
they  were  approached  by  a  man  who  claimed 
to  be  a  quarantine  officer  of  the  city  of  Holly 
Springs  and  told  to  get  off  the  train.  The 
train  stopped,  and  they  were  assisted  off,  and 
boarded  an  electric  car,  and  went  back  into 
Memphis,  where  they  found  an  uncle,  who 
got  them  quarters  In  an  hotel.  After  wait- 
ing in .  Memphis  about  36  hours,  they  went 
by  another  route  to  Grenada,  Miss.,  and 
thence  to  Oxford.  Archibald  Roane  died  2 
or  8  days  after  arriving  at  Oxford,  and  his 
brother  lived  a  month  or  so.  Ralph  Roane 
testified,  before  he  died,  that,  when  he  and 
his  brother  boarded  the  train,  their  tickets 
and  health  certificates  were  exhibited  to  the 
conductor  and  other  officers  of  the  train  and 
that  they  were  allowed  to  get  aboard;  that 
the  conductor  was  present  at  the  time  they 
were  put  off  the  train  by  the  quarantine  of- 
ficer ;  that  no  explanation  was  made  to  them, 
nor  were  they  given  an  opportunity  to  make 
any  explanation  themselves;  that  they  were 
both  too  weak  and  exhausted  to  protest,  so 
weak,  In  fact,  that  they  could  hardly  speak 
and  make  themselves  understood ;  that  when 
they  were  told  to  get  off  and  "take  another 
car"  they  did  not  realize  what  was  meant 
until,  after  getting  off  of  the  train,  they  saw 
the  electric  car  on  the  track  and  realized  that 
they  had  been  ejected  from  appellant's  train ; 
that  they  were  so  weak  and  exhausted  as  to 
be  almost  helpless,  and  witness  was  afraid 
he  would  not  get  his  brother  Archibald  home 
before  he  died;  and  that  they  were  both 
greatly  frightened,  and  suffered  great  physic- 
al and  mental  anguish.  The  defendant  con- 
tends that  the  quarantine  officer  of  the  city 
of  Holly  Springs  was  acting  under  an  ordi- 
nance of  that  city  forbidding  persons  getting 
off  of  trains  at  that  place  without  health 
certificates  from  the  health  authorities  of 
Holly  Springs,  and  that  the  conductor  of  the 
railroad  company  had  no  knowledge  of  the 
fact  that  arrangements  had  been  made  for 
these  young  men  to  get  off  at  Holly  Springs, 
and  that  the  railroad  company  was,  there- 
fore, not  liable. 

J.  W.  Buchanan  and  W.  F.  Evans,  for  ap- 
pellant. C.  L.  Slvley  and  James  Stone,  for 
appellee. 

MAYES,  J.  Under  the  facts  disclosed  by 
the  record,  the  railroad  company  is  liable  for 


compensatory  damage  only.  There  Is  nothing 
in  this  record  which  would  warrant  the  im- 
position of  punitive  damages.  There  was  no 
conduct  of  any  of  the  officers  or  employes 
which  evinced  any  wantonness  or  willful  dis- 
regard of  the  rights  of  the  deceased,  nor  was 
there  any  bad  faith  on  the  part  of  the  com- 
pany, but  a  breach  of  contract  pure  and 
simple.  The  suit  was  for  $15,000,  and  the 
Jury  awarded  $7,500.  It  is  shown  that  Archie 
Roane  was  detained  about  36  hours.  In  no 
view  of  this  case  can  the  judgment  be  sus- 
tained for  the  amount  awarded.  Archie 
Roane  was  in  such  physical  condition  as  en- 
titled him  to  the  greatest  care  and  considera- 
tion on  the  part  of  the  company,  when  it 
suffered  him  to  be  wrongfully  put  off  the 
train.  Under  his  contract  of  passage,  the 
law  gave  him  the  right  to  their  full  protec- 
tion, and  the  company  should  not  have  al- 
lowed him  to  be  put  off  the  train ;  but,  un- 
der the  facts,  compensation  is  the  measure 
of  the  recoverable  amount  Such  being  in 
law  the  measure  of  his  recovery,  the  award- 
ing of  $7,500  by  the  jury  is  grossly  excessive. 
It  would  be  a  species  of  grossest  injustice  to 
the  railroad  to  allow  this  judgment  to  stand 
for  this  amount.  Under  the  facts  shown  by 
this  record,  had  the  party  suffering  the  dam- 
age complained  of  been  in  good  health  and 
full  vigor,  we  would  reduce  the  judgment  to 
nominal  damage ;  but  in  view  of  the  enfeebled 
condition  of  the  deceased,  then  being  In  the 
last  stages  of  consumption,  easily  exhausted, 
and  almost  too  weak  to  stand,  not  being  able 
because  of  this  condition  to  speak  above  a 
whisper,  we  feel  bound  to  take  into  consid- 
eration these  facts  in  measuring  the  lia- 
bility of  the  company  for  their  breach  of  duty 
towards  this  passenger.  It  is  our  opinion 
that  no  judgment  should  be  allowed  to  stand 
for  more  than  $2,500,  and  we  fix  this  as  the 
amount  of  recovery.  If  the  Judgment  shall 
be  remitted  here  to  this  amount,  the  case  is 
affirmed;  if  this  shall  not  be  done.  It  is  re- 
versed and  remanded;  but  in  any  event  the 
cost  of  this  appeal  must  be  taxed  against  the 
appellee. 


THEOBALD  et  al.  v.  DESLONDE  «t  aL 
(No.  13,378.) 

(Supreme  Court  of  Mississippi.   Jane  15,  190S-> 

1.  Guardian  and  Ward— Sale  or  Land — Ci- 
tation of  Ward's  Relatives. 

Under  Ann.  Code  1892  §  2205  (Code  190U. 
§  2422),  requiring  three  near  relatives  of  a  ward, 
if  there  are  that  many  in  the  state,  to  be  sum- 
moned on  petition  by  the  guardian  to  sell  the 
ward's  land,  a  sale  of  three  minors'  land  is 
void,  where  a  summons  was  served  only  on  the 
guardian's  cousin,  the  guardian  being  the  mi- 
nors' mother,  and  the  petition  showed  that  the 
minors  were  brothers  and  sisters,  though  it  al- 
leged that  the  minors  had  no  other  relatives,  ex- 
cept their  cousin,  since  each  minor  had  the  right 
to  have  the  other  two  cited  as  his  next  of  kin. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  g  345.] 
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2.  Same— Misdescription  or  Land— Emor. 

The  sale  of  minors'  land  located  in  "section 
85."  under  authority  of  Ann.  Code  1892,  §  2205 
(Code  1906.  §  2422).  is  void,  where  the  land  is 
described  in  the  petition  and  the  decree  for  the 
sale  as  being  in  "section  3,"  though  the  land  is 
described  as  commencing  at  the  southwest  cor- 
ner of  land  owned  by  M..  on  the  Gulf  of  Mexico, 
since  there  might  have  been  a  dozen  such  tracts 
on  the  Gulf,  and  though  the  land  is  described 
as  being  the  same  land  conveyed  by  a  specified 
deed  recorded  in  a  specified  book  and  page;  no 
such  conveyance  being  there  recorded. 

3.  Judgment— Void  Decree— Collateral  At- 
tack. 

Though  innocent  purchasers  for  value  of 
land  sold  under  a  voidable  decree  will  be  pro- 
tected against  collateral  attack  upon  the  decree, 
where  a  decree  is  void,  it  is  subject  to  attack 
anywhere,  collaterally  or  otherwise. 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Chancellor. 

Petition  by  Andre  Deslonde  and  others 
against  C.  F.  Theobald  and  others  to  vacate 
a  sale  of  land.  From  a  judgment  overruling 
defendants'  demurrer  to  the  petition,  they  ap- 
peal. Affirmed. 

Mrs.  Belle  H.  Deslonde,  the  mother  and 
guardian  of  Andre  Deslonde  and  others,  mi- 
nors, and  who  are  appellees  here,  filed  a 
petition  in  the  chancery  court  to  be  allowed 
to  seil  certain  real  estate  belonging  to  said 
minors.  Citation  was  issued  and  summons 
served  upon  A.  M.  Dahlgren,  a  cousin  of  Mrs. 
Deslonde,  whom  she  afterwards  married,  and 
who  was  the  lawyer  who  prepared  her  peti- 
tion. There  was  no  service  upon  any  other 
near  relatives  of  said  minors,  and  no  service 
upon  said  minors,  or  any  of  them.  The  pray- 
er of  the  petition  was  granted,  the  land  was 
offered  for  sale,  and  appellants  became  the 
purchasers  for  value.  The  land  is  described 
In  the  petition  and  in  the  sale  as  lying  in 
section  3;  whereas,  as  a  matter  of  fact,  it 
lies  In  section  35.  Andre  Deslonde,  one  of 
the  appellees,  was  in  the  navy  at  the  time 
of  the  sale,  and  upon  his  return  home,  hav- 
ing become  of  age,  he  filed  his  petition,  for 
himself  and  for  his  brother  and  sister,  to 
have  said  sale  set  aside.  To  this  petition, 
appellants  demur.  The  court  overruled  the 
demurrer,  and  appellants  appeal. 

Harper  &  Harper,  for  appellants.  Ford, 
White  &  Ford,  for  appellees. 

WHITFIELD,  C.  J.  The  petition  under 
which  this  land  was  sold  was  manifestly  bot- 
tomed on  section  2205  of  the  Code  of  1892 
(section  2422  of  the  Code  of  1906),  and,  Just 
as  manifestly,  was  not  brought  under  section 
2197  of  the  Code  of  1892  (section  2418  of  the 
Code  of  1906).  The  petition  Itself  expressly 
prays  for  process  for  three  near  relatives  of 
the  minors  to  be  served  under  this  section 
2205,  naming  the  section.  The  allegations  re- 
quired to  be  made  under  section  2413,  to  the 
effect  that,  if  the  personalty  of  the  estate  and 
the  rents  and  profits  of  the  real  estate  are 
not  sufficient  for  the  maintenance  and  edu- 
cation of  the  ward,  the  court  may,  on  Investi- 
gation, decree  the  sale,  etc.,  are  not  in  the 


petition  In  this  case;  so  that  it  Is  perfectly 
clear  that  the  effort  was  to  sell  the  land  un- 
der and  by  virtue  of  the  provisions  of  section 
2205  of  the  Code  of  1892;  and  yet  the  record 
discloses  affirmatively  the  fact  that  no  sum- 
mons was  issued  or  served,  except  upon  Dahl- 
gren, who  procured  the  sale.  It  is  true  the 
petition  alleges  that  these  three  minors  had 
no  other  relative  in  the  state,  except  A.  M. 
Dahlgren;  but  it  also  shows  plainly  that 
these  three  minors  were  brothers  and  sister, 
and  we  think  it  is  clear  under  this  statute 
that  in  such  case  each  minor  had  the  right  to 
have  the  other  two  cited  as  its  next  of  kin. 
As  well  said  by  counsel  for  appellees,  if  the 
interest  of  only  one  of  the  minors  had  to  be 
sold,  it  would  certainly  have  been  necessary 
to  summon  the  other  two,  and,  if  the  inter- 
est of  one  could  not  be  sold  without  citing 
the  other  two,  surely  the  interest  of  all  could 
not  be  sold  without  citing  any  one  of  the 
three.  We  think  the  order  of  sale  was  ab- 
solutely null  and  void  for  this  reason.  The 
court  had  no  jurisdiction  over  the  parties. 

The  record  further  discloses  affirmatively 
that  the  land  is  really  located  in  section  85, 
whereas  the  petition  and  the  decree  for  the 
sale  of  the  land  both  describe  the  land  as  in 
section  3.  The  additional  effort  to  fix  the 
description  by  showing  that  the  land  com- 
menced at  the  southwest  corner  of  land  own- 
ed by  Morgan  on  the  Gulf  of  Mexico  is  un- 
availing. There  might  have  been  a  dozen 
such  lots  of  that  size  beginning  on  the  Gulf 
of  Mexico.  Nor  is  the  matter  helped  by  the 
reference  to  the  land  as  being  the  same  land 
conveyed  by  N.  C.  Tylor  to  Francis  V.  Hol- 
lingsworth  by  deed  dated  August  25,  1873, 
and  recorded  In  the  record  of  deeds  of  said 
county  in  Book  8,  page  217,  for  the  obvious 
reason  that  page  217  of  Book  8  contains  the 
record  of  no  such  deed.  It  thus  appears 
that  the  record  affirmatively  discloses  that 
the  land  actually  belonging  to  the  minors 
was  not  sold  or  conveyed  at  all.  No  title 
whatever  passed,  of  course,  since  the  petition 
and  the  decree  both  recited  the  land  which 
the  decree  ordered  to  be  sold  to  be  in  section 
3,  when  in  truth  the  land  intended  to  be  sold 
was  In  section  35.  For  this  reason,  also,  the 
decree  Is  an  absolute  nullity,  since  it  convey- 
ed no  title  whatever  to  the  land  the1  minors 
really  owned,  but  was  an  effort  to  sell  land 
in  section  3,  which  was  not  the  land  belong- 
ing to  these  three  minors. 

The  brief  filed  by  the  learned  counsel  for 
the  appellants  announces  a  very  familiar  and 
elementary  rule  of  law,  that  these  Innocent 
purchasers  for  value  without  notice  would 
be  protected  as  against  any  collateral  attack 
on  this  decree  for  the  sale  of  the  lands,  if 
such  decree  was  merely  voidable  or  Irregular ; 
but  the  other  principle  is  equally  well  settled, 
to  wit,  that,  where  a  decree  is  absolutely  null  • 
and  void,  it  is  subject  to  attack  anywhere, 
collaterally  or  otherwise.  We  have  several 
times  pointed  out  the  distinction  between  the 
jurisdiction  of  a  court  over  the  subject-matter 
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generally  and  the  power  of  a  court  haying 
jurisdiction  over  a  subject-matter  generally 
to  exercise  that  jurisdiction  In  a  particular 
way.  See,  for  a  full  discussion  of  this  sub- 
ject, the  opinion  of  this  court  in  Chester  Bur- 
den v.  State,  45  South.  1.  Of  course,  the 
chancery  court  had  Jurisdiction  generally  to 
entertain  petitions  under  section  2205  of  the 
Code  of  1892  to  sell  the  lands  of  minors  un- 
der the  conditions  prescribed  by  that  statute ; 
but  the  exercise  of  that  general  Jurisdiction, 
In  order  to  be  valid,  had  to  be  In  conformity 
with  the  law  as  announced  In  section  2205. 
Three  of  the  near  relatives  had  to  be  cited, 
and  the  court  had  no  power  to  make  a  sale 
at  all  without  conforming  to  this  require- 
ment, and  the  decree  of  sale,  therefore,  when 
the  record  Itself  affirmatively  discloses  the 
fact  that  there  was  no  compliance  whatever 
with  this  requirement,  was  a  decree  beyond 
the  power  of  the  court  to  enter.  It  was  ab- 
solutely null  and  void ;  not  merely  Irregular. 
And  so,  also,  the  decree  of  the  court  to  sell 
land  that  did  not  belong  to  these  minors  pass- 
ed no  title  whatever,  and  for  that  reason, 
also,  the  decree  was  void.  The  distinction, 
as  stated  in  the  outset,  Is  between  a  decree 
which  is  merely  Irregular,  and  which  cannot, 
of  course,  be  assailed  collaterally,  and  a  de- 
cree which  is  absolutely  null  and  void,  which 
may  be  assailed  anywhere. 
Affirmed. 


SEWELL  v.  CONTINENTAL  CASUALTY 
CO.    (No.  13,175.) 

(Supreme  Court  of  Mississippi.   June  22,  1908.) 

Insurance  —  Forfeiture  —  Nonpayment  of 
Premiums— Rights  of  Beneficiabt  After 
Default. 

Premiums  on  an  accident  policy  were  to  be 
paid  in  installments  by  orders  on  insured's  em- 
ployer, to  be  paid  out  of  insured's  wages  for 
May,  June,  and  July,  and  the  orders  provided 
that  If  for  any  reason  payment  of  any  install- 
ment was  not  made  as  specified  the  policy  should 
be  void,  and  that  on  default,  if  the  defaulted  in- 
stallment was  afterwards  paid,  then  such  pay- 
ments should  reinstate  the  policy  only  from  the 
receipt  of  such  payment  at  the  general  office  of 
the  company.  It  was  made  a  part  of  the  con- 
tract that  if  any  payment  was  not  made  by 
noon  on  the  day  when  due  the  policy  should  be- 
come void,  and  should  only  be  reinstated  at  the 
option  of  the  company  and  by  tendering  pay- 
ment at  its  general  offices,  the  reinstatement  to 
take  effect  from  receipt  of  payment,  and  there 
should  be  no  claim  for  loss  arising  between  the 
time  of  forfeiture  and  reinstatement.  Insured 
earned  no  salary  in  May  and  did  not  pay  the 
first  installment  of  premium.  He  was  killed 
June  19th,  and  subsequently  two  installments 
of  premiums  were  sent  to  the  company,  which, 
upon  learning  of  the  death,  tendered  them  back. 
Held,  that  the  policy  was  forfeited  for  nonpay- 
ment of  the  May  installment,  and  was  not  in 
force  at  insured's  death,  and  there  could  be  no 
recovery  thereunder. 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Action  by  Rogalia  Sewell  against  the  Con- 
tinental Casualty  Company  on  an  accident 


* 


policy.  There  was  a  directed  verdict  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Quln  &  Williams,  for  appellant.  Price  & 
Whitfield,  for  appellee. 

CALHOON,  J.  One  Sewell  was  a  fireman 
on  the  Illinois  Central  Railroad.  On  April 
24,  1906,  he  made  application  to  the  appellee 
company  for  an  accident  policy.  The  pay- 
ments were  to  be  made  by  orders  on  the 
paymaster  of  the  railroad  company,  and  the 
deceased,  Sewell,  gave  the  orders,  with  di- 
rections to  charge  the  amounts  against  the 
pay  account  of  the  applicant,  and  the  orders 
recite  for  the  payment  of  ?10,  the  first  In- 
stallment, from  his  wages  for  May,  1906, 
the  second  Installment  of  $10  to  be  paid  from 
his  wages  for  June,  1906,  the  third  install- 
ment of  $10  to  be  paid  from  his  wages  for 
July,  1906,  and  the  fourth  Installment  of  $10 
was  not  to  be  paid  at  all  If  the  others  were 
paid  when  due.  In  the  order  Itself  It  Is 
stated  as  the  understanding  between  the  par- 
ties that,  If  the  first,  second,  and  third  In- 
stallments were  paid  when  due,  the  fourth 
Installment  should  not  be  collected.  The 
order  further  states  that,  "if  for  any  reason 
whatever  payment  for  any  installment  be 
not  made  as  above  specified,  then  all  my 
rights  under  said  policy  and  the  rights  of 
my  beneficiary  thereunder  shall  at  once  ter- 
minate and  be  void,"  and  the  order  waives 
any  notice  of  payment  or  nonpayment  of 
the  Installments,  and  specifies  that  on  de- 
fault In  the  payment  of  any  one  of  them, 
"and  the  defaulted  Installment  be  after- 
wards paid  as  above  provided,  then  In  that 
event  such  payments  shall  reinstate  my  poli- 
cy only  from  the  date  of  the  receipt  of  such 
payment  at  the  general  office  of  the  Conti- 
nental Casualty  Company."  The  order  spe- 
cifies the  agreement  that,  should  Sewell 
be  discharged  from  or  cease  to  be  In  the 
service  of  said  railroad  company  before 
the  first  of  said  Installments  becomes  due. 
"then  all  my  rights  and  the  rights  of  my 
beneficiary  In  said  policy  shall  Immediate- 
ly cease,  unless  I  notify  the  secretary  of  the 
said  Continental  Casualty  Company  In  writ- 
ing within  three  days  after  leaving  said  serv- 
ice and  remit  said  Installment  with  said 
notice."  The  appellant,  Rogalia  Sewell,  was 
made  the  beneficiary  in  the  policy.  In  the 
application  for  the  insurance  it  Is  made  a 
part  of  this  contract  that,  if  any  one  of  these 
payments  was  not  made  by  12  o'clock  noon 
of  the  day  when  due,  all  of  the  rights  of 
the  applicant  under  the  policy  should  become 
void,  and  that  the  policy  could  only  be  rein- 
stated "at  the  option  of  the  company  and 
by  tendering  payment  at  Its  general  office 
in  Chicago,  and,  if  accepted,  the  reinstate- 
ment shall  take  effect  from  and  after  re- 
ceipt of  such  payment,  and  no  claim  for  loss 
arising  between  the  time  of  such  forfeiture 
and  reinstatement  shall  be  good  against  the 
company."  The  application  farther  provides 
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a  waiver  of  notice  of  payment  or  nonpay- 
ment, and  an  agreement  by  the  applicant 
that,  on  any  default  of  any  payment  and 
a  subsequent  payment,  reinstatement  could 
only  be  had  from  the  date  of  such  payment 
at  the  general  office  of  the  Continental  Casu- 
alty Company. 

It  will  be  noted  that  the  first  payment 
under  the  order  was  to  be  made  from  the 
wages  of  the  applicant  for  the  month  of  May, 
1006,  and,  of  course,  that  was  payable  on 
the  last  of  May  or  the  1st  of  June,  1006. 
It  la  Immaterial  which.  As  a  matter  of 
fact,  Sewell  earned  no  wages  whatever  for 
the  month  of  May,  1006,  and,  of  course,  un- 
der the  contract  his  policy  then  became  void, 
unless  reinstated  under  the  terms  of  the  con- 
tract The  applicant  was  killed  on  the  10th 
day  of  June,  1006,  and  the  appellant,  his 
beneficiary,  made  claim  for  the  amount  of 
the  policy,  and  on  the  trial  the  court  below 
gave  a  peremptory  instruction  to  the  jury  to 
find  for  the  appellee.  This  peremptory  In- 
struction was  based  on  the  liability  or  non- 
liability of  the  casualty  company  on  the  facts 
hereinbefore  stated.  We  need  pay  no  atten- 
tion to  anything  else  in  the  record,  except  to 
say  that  we  find  nothing  to  Justify  the  .court 
in  sustaining  any  claim  of  waiver  by  the  com- 
pany based  on  proofs  of  loss.  The  very  cor- 
respondence In  reference  to  that  shows  that 
so  far  from  any  waiver  being  contemplated. 
It  was  distinctly  stated  that  there  was  to 
be  no  waiver  considered,  and  we  find  no  er- 
ror in  any  other  act  on  the  part  of  the  ap- 
pellee. We  regard  It  as  plain  that  this  poli- 
cy was  forfeited  by  nonpayment  of  the  May 
wages,  and  under  the  contract  we  cannot 
see  how  this  defect  could  be  cured,  except 
by  reinstatement  according  to  the  terms  of 
the  contract,  by  payment  of  the  defaulted 
sum  at  the  general  office  of  the  company  and 
reinstatement  from  the  date  of  the  receipt 
of  the  money.  We  do  not  think  any  case 
cited  interferes  with  this  conclusion;  every 
contract  of  Insurance  being  determinable  by 
its  own  provisions.  After  Sewell's  death, 
and  after  the  policy  was  forfeited,  as  we 
have  hereinbefore  decided,  $20  was  sent  to 
tbe  company  on  behalf  of  Sewell;  but  as 
soon  as  the  company  learned  of  Sewell's 
death  it  sent  its  agent  to  investigate,  and 
tbat  agent  tendered  the  premium  back. 

Affirmed. 


KNEALE  v.  LOPEZ  ft  DUKATE.  (No. 
13,360.) 

(Supreme  Court  of  Mississippi.   June  15,  1908.) 

1.  Mastcb   and   Sebvant-Jnjuby  to  Em- 

n,OY&— Dangerous  Premises. 

If  the  master  knew,  or  by  tbe  exercise  of 
reasonable  diligence  ought  to  have  known,  of 
the  dangerous  condition  of  the  place  where  a 
servant  was  required  to  work,  he  Is  liable  for 
resulting  injuries  to  the  servant. 

[Ed.  Note.—Por  cases  in  point,  see  Cent  Dig. 
-vol.  34,  Master  and  Servant,  89  243-231.] 


2.  Trial  —  Instructions  —  Assumption  op 
Fact. 

An  instruction  which  assumes  a  fact  of 
which  there  is  no  evidence  is  erroneous. 

[Ed.  Note.— For  cases  in  point  Bee  Cent  Dig. 
vol.  46,  Trial,  |  420.] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

Action  by  Thomas  Kneale  against  Lopez  ft 
Dukate.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Reversed. 

Action  by  appellant  against  appellees  for 
damages  for  Injuries  sustained  by  him  while 
employed  in  the  factory  of  appellees.  The  ap- 
pellant was  a  ship  carpenter  in  the  employ 
of  appellees,  who  operated  a  canning  factory, 
and  who  also  built  boats  for  their  own  use. 
On  the  day  of  the  accident  the  appellant  had 
been  ordered  by  the  superintendent  of  the 
canning  factory  to  repair  the  floor  of  the 
factory,  and  in  order  to  size  a  piece  of  tim- 
ber to  be  used  for  this  purpose  he  used  a  cir- 
cular saw  of  appellees,  which  was  ordinarily 
used  In  the  ship-repairing  department  Near 
the  circular  saw  was  a  band  saw,  and  be- 
tween the  two  saws  a  large  amount  of  shav- 
ings and  trash  had  accumulated;  part  of  it 
being  very  near  the  belts  which  furnished 
motor  power  for  the  saw.  After  appellant 
had  sized  his  timber,  he  passed  around  the 
circular  saw,  when  a  stick  caught  in  tbe  belt 
which  ran  the  circular  saw,  was  picked  up, 
and  hurled  against  him,  causing  him  to  fall 
against  the  circular  saw  and  lose  the  thumb 
and  forefinger  of  his  right  hand.  It  seems 
from  the  record  that  it  was  not  appellant's 
duty  to  remove  the  accumulation  of  trash 
from  around  these  saws,  but  that  the  foreman 
of  the  ship  carpenters,  Covacevich,  had  called 
the  attention  of  Mr.  Lopez,  the  general  super- 
intendent and  one  of  the  owners  of  the 
factory,  to  the  accumulation  of  trash,  and 
asked  that  it  be  removed.  It  also  appears 
that  most  of  this  accumulation  of  rubbish 
had  been  thrown  from  the  band  saw,  which 
was  generally  operated  by  Covacevich,  over 
near  the  belt  which  ran  the  circular* saw; 
but  the  proof  failed  to  show  who  threw  the 
strip  which  struck  appellant  Into  the  trash 
pile.  Appellant  testifies  that  he  saw  the  ac- 
cumulation of  rubbish  near  the  circular  saw, 
but  did  not  know  it  was  dangerous;  and 
Covacevich  testified  that  he  would  not  allow 
his  men  to  work  there  until  the  rubbish  had 
been  cleared  away,  though  neither  he  nor  ap- 
pellant had  authority  to  remove  it.  The  case 
went  to  a  jury  on  instructions  from  the  court 
and  the  Jury  returned  a  verdict  for  defend- 
ants. Among  other  instructions,  the  court 
gave  the  following:  "No.  8.  The  court  in- 
structs the  Jury  in  behalf  of  defendants,  if 
they  find  from  the  evidence  that  the  strip  of 
wood  which  struck  the  plaintiff  had  been 
thrown  upon  the  floor  on  the  day  preceding 
the  accident  by  the  foreman,  Covacevich,  and 
that  no  notice  that  the  saw  had  been  rendered 
dangerous  by  means  of  such  strip  of  wood 
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and  other  debris  having  accumulated  around 
the  belt  had  been  given  to  the  defendants  be- 
fore the  accident  occurred,  then  the  Jury 
should  find  a  verdict  for  the  defendant." 

J.  H.  Mlze,  for  appellant  Ford,  White  ft 
Ford,  for  appellees. 

WHITFIELD,  C.  J.  There  Is  a  fatal  error 
running  throughout  the  Instructions  for  the  de- 
fendants, to  the  effect  that,  unless  the  de- 
fendants had  actual  knowledge  of  the  danger- 
ous condition  of  the  premises,  the  jury  should 
find  for  the  defendants.  This  is  not  the  law. 
If  the  defendants  knew,  or  by  the  exercise 
of  reasonable  diligence  ought  to  have  known, 
in  either  case  the  plaintiff  would  be  entitled 
to  recover  bo  far  as  this  proposition  Is  con- 
cerned. This  error  appears  in  the  third, 
fourth,  sixth,  seventh,  tenth,  and  thirteenth 
instructions  given  for  the  defendants.  Ap- 
pearing in  all  these  instructions  In  the  most 
positive  terms,  it  amounts  to  fatal  error.  The 
third  Instruction  Is  erroneous,  because  there 
is  no  evidence  In  the  record  that  the  foreman, 
Covacevlch,  had  thrown  this  particular  piece 
of  wood  upon  the  floor  of  the  building  the 
day  preceding  the  accident  That  Is  a  pure 
assumption,  unwarranted  by  the  record. 

We  do  not  pass  upon  any  other  assignments 
of  error  than  those  involved  In  these  remarks. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


MISSISSIPPI  CENT.  R.  CO.  v.  MAG  EE. 
(No.  18,354.) 

(Supreme  Court  of  Mississippi.   June  22,  1908.) 

1.  Waters  and  Wateb  Courses — Ovihflow- 
inq  Land— Damages— Right  to  Recover— 
Scope. 

One  cannot  recover  for  damages  to  his 
land  caused  by  an  overflow  occurring  before  he 
acquired  title. 

2.  Same. 

In  an  action  for  overflowing  land,  plaintiff 
can  recover  only  the  damages  occurring  up  to 
the  bringing  of  the  suit;  the  injury  being  a 
continuing  one. 

3.  Same— Pleading— Evidence. 

In  an  action  for  overflowing  land,  it  was 
improper  to  receive  evidence  as  to  injury  to 
land  not  claimed  by  the  declaration  to  have  been 
damaged. 

4.  Trial— Cube  of  Error— Instructions. 

Error  in  an  Instruction  in  an  action  for 
overflowing  land,  in  authorizing  recovery  of 
whatever  amount  the  jury  might  think  plaintiff 
was  entitled  to,  was  cured  by  an  instruction 
that  the  recovery  must  be  warranted  by  the  evi- 
dence. 

Appeal  from  Circuit  Court  Jefferson  Davis 
County;  W.  H.  Potter,  Judge. 

Action  by  Zeb  Magee  against  the  Missis- 
sippi Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  appellee  filed  an  action  to  recover  dam- 
ages of  the  appellant  for  the  alleged  changing 


of  a  water  course  by  building  a  railroad  em- 
bankment through  and  adjacent  to  appellee's 
land,  alleging  that  appellant  In  the  construc- 
tion of  the  same,  had  carelessly,  negligently, 
and  unnecessarily  diverted  the  flow  of  surface 
water  upon  appellee's  land  on  the  south  side 
of  said  railroad,  so  as  to  render  worthless 
about  16  acres  of  said  land.  There  was  a 
Judgment  for  $1,250  for  plaintiff,  and  defend- 
ant appeals. 

J.  O.  Carlton  and  S.  E.  Travis,  for  appel- 
lant Q.  Wood  Magee,  for  appellee. 

WHITFIELD,  C.  J.  It  was  manifest  and  " 
fatal  error  to  refuse  the  first  Instruction  ask- 
ed for  the  defendant,  In  the  following  words: 
"The  court  Instructs  the  Jury,  for  the  defend- 
ant that  plaintiff  is  in  no  event  entitled  to  re- 
cover any  damages  to  the  land  In  question 
prior  to  the  date  of  his  purchase  thereof  of 
his  father,  or  subsequent  to  the  filing  of  this 
suit."  Obviously,  the  plaintiff  had  no  right 
to  recover  any  damages  from  the  overflow  of 
the  land  prior  to  his  acquisition  of  title  to 
the  land;  and  in  this  character  of  suit,  the 
Injury  being  a  continuing  one,  he  was  en- 
titled to  recover  only  the  damage  accruing  up 
to  the  time  of  the  institution  of  the  suit. 
Chapman  v.  Copeland,  56  Miss.  476 ;  Railroad 
Co.  v.  Archibald,  67  Miss.  88,  7  South.  212. 

On  this  declaration  It  was  also  error  to  per- 
mit evidence  to  go  to  the  jury  as  to  damage 
to  land  north  of  the  railroad.  The  declara- 
tion on  a  new  trial  should  be  amended  to 
state  accurately  the  land  which  it  is  claimed 
was  damaged.  The  appellee  himself  states. 
In  his  testimony  in  this  case,  that  he  was  only 
claiming  damage  to  the  tract  south  of  the 
railroad,  composing  about  16  acres. 

Certain  of  the  Instructions  authorized  the 
jury  to  assess  the  damages  at  whatever 
amount  they  may  think  appellee  was  entitled 
to  receive.  Such  instructions  should  always 
state  that  the  Jury  are  entitled  to  award  such 
damages  as  the  testimony  may  warrant;  not 
whatever  sum  the  Jury  may  think  right. 
This  error  would  not,  however,  be  reversible 
here,  because  one  of  the  instructions  does 
state  the  matter  correctly;  but  this  error 
should  be  avoided  in  the  future. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


LOUISVILLE  ft  N.  R.  CO.  v.  A.  H.  GEORGE 

ft  CO.   (No.  12,983.) 
(Supreme  Court  of  Mississippi.    June  22,  1908.) 

Appeal  from  Circuit  Court,  Jackson  County ; 
W.  H.  Hardy,  Judge. 

Action  by  A.  H.  George  &  Co.  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Gregory  L.  Smith  and  J.  W.  Goldsby,  for  ap- 
pellant.   Neville  ft  Wilbourn,  for  appellee. 

PER  CURIAM.  Affirmed, 
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LEONARD  ▼.  GULF  COMPRESS  CO. 
(No.  13.329.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Circuit  Court,  Coahoma  County ; 
Sara  C.  Cook.  Judge. 

Action  between  Jack  Leonard  against  the  Gulf 
Compress  Company.  From  the  judgment,  Leon- 
ard appeals.  Affirmed. 

Brewer  &  Watkins,  for  appellant  J.  W.  Cut- 
rer,  for  appellee. 

PER  CURIAM.  Affirmed. 


WEI  SINGER  v.  WHITEHEAD.  (No.  12,200.) 
(Supreme  Court  of  Mississippi.   June  22,  1908.) 

Appeal  from  Circuit  Court,  Coahoma  County ; 
Sam  C.  Cook,  Judge. 

Action  between  J.  F.  Weisinger  and  J.  B. 
Whitehead.  From  the  judgment,  Weisinger  ap- 
peals. Affirmed. 

W.  A.  Alcorn.  Alexander  &  Alexander,  and 
Geo.  B.  Power,  for  appellant.  Frank  Johnston, 
for  appellee. 

PER  CURIAM.  Affirmed. 


DAVIS  v.  DAVIS  et  ux.    (No.  13.303.) 
{Supreme  Court  of  Mississippi.   June  22,  1808.) 

Appeal  from  Chancery  Court,  Perry  County; 
T.  A.  Wood,  Chancellor. 

Action  between  W.  L.  Davis  and  George  W. 
Davis  and  wife.  From  the  judgment,  W.  L. 
Davis  appeals.  Affirmed. 

Sullivan  &  Talley,  for  appellant.  D.  M.  Wat- 
kins  and  McWillie  &  Thompson,  for  appellees.  ■ 

PER  CURIAM.  Affirmed. 


MISSISSIPPI  CENT.  R.  CO.  v.  CRANE. 
(No.  13,32a) 
(Supreme  Court  of  Mississippi.   Jane  29,  1908.) 

Appeal  from  Circuit  Court,  Perry  County; 
W.  H.  Cook,  Judge. 

Action  by  J.  J.  Crane  against  the  Mississippi 
Central  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  appeals.  Affirmed. 

8.  E.  Travis,  for  appellant.  Harris  &  Willing, 
for  appellee. 

PER  CURIAM.  Affirmed. 


LINDSEY  v.  BRITISH  AMERICAN  MORT- 
GAGE CO.    (No.  13,181.) 
(Supreme  Court  of  Mississippi.   June  22,  1908.) 

Appeal  from  Chancery  Court,  Copiah  County ; 
G.  G.  Lyell,  Chancellor. 

Action  between  John  S.  F.  Lindsey  and  the 
British  American  Mortgage  Company.  From 
the  judgment,  Lindsey  appeals.  Affirmed. 

H.  T.  Millsaps  and  Alexander  &  Alexander, 
for  appellant   R.  P.  Willing,  for  appellee. 

PER  CURIAM.  Affirmed. 


J.  E.  NORTH  LUMBER  CO.  v.  GRIFFIN 
et  al.    (No.  12,933.) 
(Supreme  Court  of  Mississippi.   June  22,  1908.) 

Appeal  from  Chancery  Court,  Harrison  Coun- 
ty;  J.  O.  8.  Bandera,  Special  Chancellor. 


Action  between  the  J.  E.  North  Lumber  Com- 
pany and  W.  C.  Griffin  and  others.  From  the 
judgment,  the  lumber  company  appeals.  Af- 
firmed. 


Horace  Bloomfleld,  for  appellant, 
bar,  for  appellees. 

PER  CURIAM.  Affirmed. 


£  M.  Bar- 


KBNNEDY  HEADING  CO.  v.  INLOW  et  al. 

(No.  13,080.) 
(Supreme  Court  of  Mississippi.  June  22,  1908.) 

Appeal  from  Chancery  Court,  Leflore  County ; 
Percy  Bell,  Chancellor. 

Action  between  the  Kennedy  Heading  Com- 
pany and  B.  E.  Inlow  and  others.  From  the 
judgment,  the  Kennedy  Heading  Company  ap- 
peals. Affirmed. 

Gwinn  &  Mounger  and  St.  John  Waddell,  for 
appellant.  McClurg,  Gardner  &  Whittington 
and  J.  A.  P.  Campbell,  for  appellees. 

PER  CURIAM.  Affirmed. 


PARQUETTE  et  aL  v.  FREDERICK  et  al. 

(No.  13,327.) 
(Supreme  Court  of  Mississippi.   June  22,  1908.) 

Appeal  from  Chancery  Court,  Jackson  Coun- 
ty: T.  A.  Wood.  Chancellor. 

Action  between  J.  J.  Parquette  and  others 
and  Mary  C.  Frederick  and  others.  From  the 
judgment,  Parquette  and  others  appeal.  Af- 
firmed. 

Ford,  White  &  Ford  and  McWillie  &  Thomp- 
son, for  appellants.  H.  B.  Everett,  for  appel- 
lees. 

PER  CURIAM.  Affirmed. 


FOX  v.  LAMB-FISH  LUMBER  CO. 
(No.  13,302.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Circuit  Court,  Tallahatchie 
County;   Sam  C.  Cook,  Judge. 

Action  between  Owen  L.  Fox  and  the  Lamb- 
Fish  Lumber  Company.  From  the  judgment, 
Fox  appeals.  Affirmed. 

C.  E  Harris,  for  appellant.  Dinkins  &  Cald- 
well, for  appellee. 

PER  CURIAM.  Affirmed, 


INTERSTATE  TRUST  &  BANKING  CO. 

DICKERSON.    (No.  13,242.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Circuit  Court,  Washington  Coun- 
ty; Sydney  Smith,  Judge. 

Action  between  the  Interstate  Trust  &  Bank- 
ing Company  and  Ezra  Dickerson.  From  the 
judgment,  the  banking  company  appeals.  Af- 
firmed. 

Campbell  &  Cashin  and  A.  J.  Rose,  for  appel- 
lant.   Wynn  &  Wason,  for  appellee. 

PER  CURIAM.  Affirmed. 


ST.  LOUIS  A  S.  F.  R  CO.  v.  NICKERSON. 

(No.  13,310.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Circuit  Court,  Lee  County:  £ 
O.  Sykes,  Judge, 
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Action  by  J.  T.  Nickeraon  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  P.  Evans,  E.  T.  Miller,  and  J.  W.  Buch- 
anan, for  appellant.  Anderson  &  Long,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


GORMAN  v.  COOK.    (No.  13,063.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Circuit  Court,  Quitman  County ; 
Sam  C.  Cook,  Judge. 

Action  between  Ben  Gorman  and  J.  V.  Cook. 
Prom  the  judgment,  Gorman  appeals.  Affirmed. 

M.  E.  Denton,  for  appellant  J.  W.  Mack, 
for  appellee. 

PER  CURIAM.  Affirmed. 


MISSISSIPPI  CENT.  R.  CO.  v.  BOURNE 

(No.  13,353.) 
(Supreme  Court  of  Mississippi.   June  22,  1908.) 

Appeal  from  Circuit  Court,  Jefferson  'Davis 
County;  W.  H.  Potter,  Judge. 

Action  by  Mary  Bell  Bourne  against  the  Mis- 
sissippi Central  Railroad  Company.  Judgment 
for  plaintiff.    Defendant  appeals.  Affirmed. 

S.  E.  Travis,  for  appellant.  R.  N.  &  H.  B. 
Miller,  for  appellee. 

PER  CURIAM.  Affirmed. 


LAZANA  v.  LANG.    (No.  13,368.) 

(Supreme  Court  of  Mississippi.   June  22,  1908. 
Suggestion  of  Error  Overruled  June 
29,  1908.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
W.  H.  Hardy,  Judge. 

Action  between  P.  P.  Lazana  and  John  H. 
Lang.  From  the  judgment,  Lazana  appeals. 
Affirmed. 

J.  H.  Mize,  for  appellant.  V.  A.  Griffith,  for 
appellee. 

PER  CURIAM.  Affirmed. 


ROGERS  et  al.  v.  WILSON  et  al.  (No.  12,926.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Chancery  Court,  Neshoba  Coun- 
ty ;  J.  F.  McCool,  Chancellor. 

Suit  between  H.  H.  Rogers  and  others  and 
George  E.  Wilson  and  others.  From  the  decree, 
Rogers  and  others  appeal.  Affirmed. 

S.  A.  Witherspoon,  for  appellants.  Adam 
Byrd,  O.  A.  Luckett,  and  May,  Flowers  &  Whit- 
field, for  appellees. 

PER  CURIAM.  Affirmed. 


FLOWERS  v.  LOUISVILLE  &  N.  R.  CO. 

(Supreme  Court  of  Florida,  Division  B.  May 
14,  1908.) 

1.  Master  and  Servant—  Duties  of  Master. 

The  principles  of  law  enouncing  the  posi- 
tive duties  of  a  master  to  a  servant  stated  in 
South  Florida  R.  Co.  v.  Weese,  32  Fla.  212,  13 
South.  436,  cited  and  applied. 


2.  Sake— Duties   or  Servant— Assumption 
or  Risk. 

A  servant  in  the  performance  of  his  duties 
is  bound  to  exercise  ordinary  care  for  his  own 
safety,  or  that  degree  of  care  which  prudent 
persons  usually  exercise  under  similar  circum- 
stances, and,  if  he  is  injured  by  failure  to  ex- 
ercise such  care,  his  master  is  not  liable.  He 
must  take  ordinary  care  to  learn  the  dangers 
which  are  likely  to  beset  him  in  the  service.  He 
must  not  go  blindly  to  his  work  where  there  is 
danger.  But  this  doctrine  must  be  taken  in 
connection  with  the  qualification  that  mere 
knowledge  of  a  defect  or  method  will  not  always 
be  sufficient  to  charge  the  servant  with  an  as- 
sumption of  the  risk  thereof.  Such  knowledge 
must  convey  to  a  mind  like  his  the  danger  that 
may,  or  is  likely  to,  result  to  him  in  fads  em- 
ployment from  the  defect  or  negligent  act,  for 
it  is  one  thing  to  be  aware  of  defects  in  the  in- 
strumentalities or  plans  furnished  by  the  mas- 
ter for  the  performance  of  bis  services,  and  an- 
other thing  to  know  or  appreciate  the  risks  re- 
sulting, or  which  may  follow  from  such  de- 
fects. The  question  is,  taking  his  experience 
or  inexperience  into  consideration,  did  he  know, 
or  ought  he  to  have  known,  in  the  exercise  of  or- 
dinary common  sense  and  prudence,  that  the 
risks,  and  not  merely  the  defects,  existed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §8  651,  574-600. 
674.] 

3.  Sake— Hidden  Dangers. 

A  servant  is  not  bound  to  discover  hidden 
or  concealed  dangers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §f  610-624.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Escambia  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  John  Flowers  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
Reversed  and  remanded. 

In  June,  1907,  the  plaintiff  in  error  filed 
a  declaration  against  the  defendant  in  error 
In  the  following  words,  viz. : 

'The  plaintiff,  John  Flowers,  by  his  attor- 
neys, sues  the  defendant  for  that  whereas 
on  the  22d  day  of  March,  A.  D.  1907,  the  de- 
fendant was  maintaining  and  operating  a  cer- 
tain railroad  shop  in  said  county  and  state, 
and  the  plaintiff  was  employed  by  the  de- 
fendant as  a  laborer  in  said  shop,  subject  to 
the  orders  of  the  foreman  thereof ;  that  in  the 
said  shop,  and  as  a  part  of  the  machinery 
thereof,  was  a  machine  known  as  a  •Jointer*  or 
'hand  planer,'  used  for  the  purpose  of  planing, 
trimming,  and  sizing  such  material  as  requir- 
ed it,  for  use  In  the  construction  and  repair 
of  cars;  that  about  the  center  of  said  machine 
was  a  system  of  sharp  knives  which  revolved 
rapidly  when  in  use ;  that  In  front  of  and  be- 
hind said  knives  and  approaching  near  there- 
to were  platforms  upon  which  rested  the  ma- 
terial to  be  planed,  trimmed,  or  sized  by 
means  thereof,  which  material  was  required 
to  be  pushed  by  hand  along  and  upon  said 
front  platform  against  said  knives;  that,  in 
order  that  said  material  might  rest  and  bear 
equally  and  firmly  upon  the  said  platforms, 
the  said  platforms  were  designed  to  be  ad- 
justed by  means  of  unobservable  set  screws 
attached  to  said  machine  beneath  said  plat- 
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form  by  means  whereof  the  platform  in  front 
of  the  said  knives  was  designed  to  be  raised 
or  lowered  to  a  distance  below  the  platform 
behind  the  said  knives  equal  to  the  thickness 
of  the  cut  or  trim  desired  to  be  made  upon 
the  material  to  be  planed  or  trimmed  by 
means  thereof;  that  the  plaintiff  was  inex- 
perienced in  the  use  of  said  machine  and  in 
the  use  of  machines  similar  thereto,  and  had 
no  knowledge  that  the  platform  behind  the 
said  knives  could  be  raised  or  lowered,  but, 
on  the  contrary,  supposed  that  said  plat- 
form remained  fixed  and  steady  in  its  posi- 
tion, and  that  said  machine  was  adjusted  by 
raising  or  lowering  the  platform  in  front  of 
said  knives  only;  that  during  the  period  of 
plaintiff's  employment  in  said  shop  the  plat- 
form behind  said  knives  bad,  so  far  as  the 
plaintiff  was  able  to  observe  or  knew,  re- 
mained undisturbed  in  one  position,  which 
the  plaintiff  supposed  was  a  fixed  and  im- 
movable one;  that  the  defendant  and  its 
foreman  in  said  shop  knew  that  the  plain- 
tiff was  without  experience  in  the  use  of 
said  machine  and  of  machines  similar  there- 
to, yet  the  defendant  and  Its  foreman  neg- 
lected to  instruct  the  plaintiff  in  the  use  of 
said  machine,  or  to  advise  him  as  to  the  dan- 
ger and  hazard  thereof,  and  neglected  to  ad- 
vise him  of  the  movable  character  of  the  plat- 
form behind  the  said  knives;  although  the  de- 
fendant knew  of  the  movable  character  of  said 
platform,  and,  although  the  defendant  knew 
that  the  plaintiff's  duties  necessitated  the  use 
of  said  machine  by  the  plaintiff  from  time  to 
time  as  the  material  upon  which  he  was  at 
work  required  trimming  or  sizing,  that  on  the 
night  next  preceding  the  Injury  hereinafter  set 
forth,  the  defendant's  foreman  in  said  shop 
lowered  the  platform  behind  the  said  knives 
from  Its  usual  position  which  it  had  occupied 
during  the  plaintiff's  employment  at  said 
shops  in  such  a  way  that  it  rested  below 
said  knives  and  below  the  platform  in  front 
thereof,  of  which  said  change  the  plaintiff 
had  no  knowledge,  and  of  which  the  defend- 
ant negligently  failed  to  advise  the  plaintiff, 
although  It  should  have  known,  and  did  know, 
that  said  machine  was  thereby  rendered 
more  dangerous,  and  that  the  plaintiff  was 
without  knowledge  of  said  change,  and  that 
the  plaintiff  and  other  employes  in  said  shop 
were  likely  at  any  time  to  use  said  machine 
In  its  changed  and  more  hazardous  condition 
without  knowledge  of  said  change  and  of 
the  Increased  hazard  thereby  occasioned; 
that  on  the  following  morning,  to  wit,  on 
the  22d  day  of  March,  A.  D.  1907,  the  plain- 
tiff, while  in  the  discharge  of  his  duties,  at- 
tempted in  the  usual  way  and  by  the  usual 
method  to  use  the  said  machine  for  the  pur- 
pose of  trimming  certain  material  required 
to  be  trimmed  and  sized  by  means  of  said 
machine;  that  by  reason  of  the  platform 
behind  the  said  knives  having  been  lowered 
below  said  knives  and  below  the  platform  In 
front  thereof,  which  was  unobserved  by  the 
plaintiff,  and  which  was  unobservable  with- 


out close  inspection,  the  material  placed  by 
the  plaintiff  upon  the  platform  in  front  of 
the  said  knives  did  not  rest  and  bear  equally 
and  firmly  upon  the  said  platform  as  same 
was  pushed  against  the  said  knives,  but,  on 
the  contrary,  so  much  of  said  material  as 
had  passed  the  said  knives  and  had  been 
trimmed  by  means  thereof  remained  suspend- 
ed about  the  said  platform  behind  the  said 
knives,  until  such  time  as  the  weight  of  that 
portion  of  the  material  which  had  passed  the 
said  knives  overbalanced  the  pressure  ap- 
plied by  the  plaintiff  to  that  portion  remain- 
ing upon  the  platform  in  front  of  said  knives, 
when  the  said  material  suddenly  and  unex- 
pectedly dropped  to  the  platform  behind  the 
said  knives,  and  thereby  brought  the  plaintiff's 
right  hand  in  contact  with  the  said  knives, 
by  reason  whereof  the  plaintiff's  right  hand 
was  then  and  there  and  thereby  severed; 
that,  by  reason  of  the  said  injury  so  occa- 
sioned, the  plaintiff  has  suffered  great  pain 
of  body  and  mind,  and  has  been  put  to  great 
expense  for  medical  treatment,  and  has  suf- 
fered great  inconvenience  and  annoyance  and 
such  loss  of  time  and  profit  and  has  thereby 
been  permanently  disabled  and  disfigured, 
and  has  been  greatly  incapacitated  for  labor 
and  his  earning  power  has  been  greatly  and 
permanently  Impaired  to  the  damage  of 
the  plaintiff  in  the  sum  of  ten  thousand 
(110,000.00)  dollars. 

"Wherefore  plaintiff  sues  and  claims  ten 
thousand  ($10,000.00)  dollars." 

To  this  declaration  a  demurrer  was  filed 
In  the  following  words: 

"Now  come  the  defendant,  and  says  that 
the  plaintiff's  declaration  is  bad  in  substance. 
The  substantial  matters  of  law  to  be  argued 
are: 

"(1)  The  allegations  are  so  vague,  indefi- 
nite, and  uncertain  that  no  cause  of  action  Is 
stated. 

"(2)  The  facts  alleged  do  not  show  negli- 
gence on  the  part  of  the  defendant. 

"(8)  The  allegations  show  that  the  plain- 
tiff was  not  free  from  fault. 

"(4)  The  allegations  show  that  plaintiff's 
injury,  if  caused  by  negligence,  resulted  from 
the  negligence  of  a  fellow  servant,  and  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

"(5)  The  alleged  hazardous  condition  of  the 
machinery  caused  by  changing  the  height  of 
the  rear  platform  was  according  to  the  al- 
legations of  the  declaration  open,  obvious, 
and  patent. 

"(6)  The  allegations  show  that  Injuries  sus- 
tained in  the  manner  stated  were  assumed  by 
plaintiff. 

"(7)  The  allegations  show  that  the  injuries 
sustained  were  the  result  of  ordinary  risks 
incidental  to  plaintiff's  employment. 

"(8)  The  declaration  falls  to  state  a  cause 
of  action." 

This  demurrer  was  sustained,  and,  the 
plaintiff  falling  to  plead  further,  a  final  Judg- 
ment was  entered  for  the  defendant. 
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Reeves  &  Watson,  for  plaintiff  in  error. 
Blount  &  Blount  &  Carter,  for  defendant  In 
error. 

HOCKER,  J.  (after  stating  the  facts  as 
above).  We  shall  only  consider  the  matters 
presented  in  the  argument  of  the  defendant 
In  error  in  support  of  the  ruling  of  the  cir- 
cuit judge.  The  first  question  presented  Is 
that  the  general  allegations  made  In  the  dec- 
laration that  the  plaintiff  was  inexperienced, 
or  that  the  alleged  defect  was  un observable 
without  close  inspection,  are  mere  conclu- 
sions of  the  pleader,  and  therefore  bad.  No 
authority  is  referred  to  as  sustaining  this 
single  contention.  But  It  Is  contended  that 
"such  general  allegations  will  be  overborne 
by  other  allegations  showing  plaintiff's  ex- 
perience, what  he  actually  knew,  the  precise 
nature  of  the  alleged  defect,  and  the  sur- 
rounding circumstances.  If  from  the  other 
allegations  it  appears  that  the  plaintiff  was 
not  inexperienced,  but  he  knew  the  dangers 
and  how  to  avoid  them  or  how  to  use  the  ma- 
chine, or  that  the  alleged  defect  was  known 
or  might  have  been  known  to  him,  or  that 
he  had  the  same  means  of  knowledge  as  the 
defendant,  the  declaration  will  be  bad  upon 
demurrer.  To  sustain  these  contentions  the 
following  authorities,  viz.:  1  Labatt  on  Mas- 
ter and  Servant,  8  388,  p.  1022,  and  Atlantic 
Coast  Line  R.  Co.  v.  Ryland,  60  Fla.  190,  40 
Soutb.  24 — are  referred  to.  There  is  fre- 
quently great  difficulty  In  applying  the  multi- 
tudinous intricate  and  perplexing  distinctions 
of  the  law  of  master  and  servant  to  a  dec- 
laration. The  ingenuity  of  courts  and  Judges 
in  applying  the  doctrines  of  "volenti  non  fit 
injuria,"  "imputed  knowledge,"  "assumed 
risk,"  "obvious  dangers,"  and  the  like  are 
often  puzzling  rather  than  enlightening.  It 
Is  stated  in  2  Labatt  on  Master  and  Servant, 
854,  that,  in  order  to  withstand  a  demurrer, 
a  complaint  "must  allege  facts  which,  If  true, 
snow  tbat  the  master-was  guilty  of  a  breach 
of  duty  as  regards  the  Injured  servant,  and 
that  the  Injury  resulted  from  that  breach  of 
duty."  It  is  stated  in  South  Florida  R.  Co.  v. 
Weese,  82  Fla.  212,  text  233,  13  South.  436, 
that  a  master  must  not  expose  his  servant 
when  acting  In  the  line  of  employment  to  dan- 
gers and  hazards  against  which  be  may  be 
protected  by  reasonable  care  and  diligence  on 
the  part  of  tbe  master.  Among  the  positive 
duties  resting  upon  tbe  master  to  the  servant 
Is  the  obligation  to  exercise  such  reasonable 
care  as  prudence  and  the  exigencies  of  the 
situation  require  In  providing  the  servant 
with  safe  machinery  and  suitable  instrumen- 
talities and  a  reasonably  safe  place  in  which 
to  work.  The  negligence  of  the  master  In 
this  respect  is  not  one  of  the  perils  or  risks 
assumed  by  the  employe  in  his  contract  of 
employment,  and  he  has  tbe  right  to  Insist 
that  the  master  shall  strictly  comply  with 
his  obligation  in  this  respect.  As  a  qualifica- 
tion of  this  doctrine  the  opinion  proceeds  to 
say:   "That  where  a  servant  voluntarily  en- 


gages in  a  service  for  another,  and  has  full 
knowledge  that  the  instrumentalities  he  Is  to 
use  and  the  situation  In  which  the  service  Is 
to  be  performed  are  dangerous,  and  the  dan- 
ger therefrom  Is  apparent,  and  he  makes  no 
protest  and  his  employer  does  not  mislead 
him  In  any  way  as  to  these  mal.drs,  be  as- 
sumes the  risks  ordinarily  Incident  to  that 
employment,  and  cannot  recover  for  injuries 
resulting  therefrom." 

In  the  case  of  Florida  Cent.  &  P.  R.  Co.  v. 
Mooney,  40  Fla.  17,  24  South.  148,  It  is  held: 
"A  servant  in  the  performance  of  his  duties 
is  bound  to  exercise  ordinary  care  for  his  own 
safety,  or  that  degree  of  care  which  prudent 
persons  usually  exercise  under  similar  cir- 
cumstances, and,  if  he  Is  Injured  by  failure 
to  exercise  such  care,  his  master  is  not  lia- 
ble. It  is  said  in  Bailey  on  Master's  Liabil- 
ity for  Injuries  to  Servants,  p.  160:  "He  [the 
servant]  must  take  ordinary  care  to  learn  the 
dangers  which  are  likely  to  beset  him  in  the 
service.  He  must  not  go  blindly  to  his  work 
where  there  is  danger.  He  must  inform  him- 
self." But  In  connection  with  this  doctrine 
it  Is  stated  on  page  184,  Id.:  "Mere  knowl- 
edge of  the  defect  or  method  will  not  always 
be  sufficient  to  charge  the  servant  with  an 
assumption  of  the  risk  thereof.  Such  knowl- 
edge must  convey  to  a  mind  like  his  the  dan- 
ger that  may  or  is  likely  to  result  to  him  in 
his  employment  from  the  defect  or  negligent 
act.  As  was  said  in  Cook  v.  Railway  Co,  34 
Minn.  45,  24  N.  W.  311:  'It  Is  one  thing  to  be 
aware  of  defects  in  the  Instrumentalities  or 
plan  furnished  by  the  master  for  the  per- 
formance of  bis  services  and  another  thing 
to  know  or  appreciate  the  risks  resulting  or 
which  may  follow  from  such  defects.  The 
mere  fact  that  tbe  servant  knows  the  defects 
may  not  charge  him  with  the  contributory 
negligence  or  the  assumption  of  the  risks 
growing  out  of  them.  The  question  is,  did  be 
know,  or  ought  be  to  have  known,  in  tbe  ex- 
ercise of  ordinary  common  sense  and  pru- 
dence that  tbe  risks,  and  not  merely  the  de- 
fect, existed.'  See  1  Labatt  on  Master  and 
Servant,  §  240a.  This  rule  is  consistent  with 
the  general  rule  relating  to  the  conduct  of 
persons  In  determining  tbe  character  of  an 
act— as  to  Its  being  negligent  or  otherwise; 
tbat  is,  the  servant  ought,  from  his  knowl- 
edge of  the  defect,  reasonably  to  have  fore- 
seen that  it  might  cause  him  injury.  In  all 
the  various  phases  of  tbe  law  of  negligence 
this  is  the  predominating  and  essential  ele- 
ment to  be  established.  It  is  the  controlling 
test  in  the  application  of  the  rule  of  proxi- 
mate cause." 

Another  principle  also  applicable  to  the 
facts  as  alleged  is  that  a  servant  is  not  bound 
to  discover  hidden  or  concealed  dangers  <2 
Labatt  on  Master  and  Servant,  §  409).  and 
tbat  It  is  the  duty  of  the  master  to  warn  the 
servant  In  regard  to  these  dangers  (Bailey 
on  Master's  Liability,  111  et  seq.). 

It  is  contended  in  the  brief  of  defendant  in 
error  that  a  servant's  claim  for  damages 
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must  be  judged,  not  by  what  be  actually 
knew,  but  by  what  he  ought  to  have  known, 
and  that  he  Is  presumed  to  bave  observed  and 
understood  whatever  an  ordinarily  prudeut 
and  intelligent  person  being  under  a  like  duty 
and  having  the  same  means  for  acquiring 
knowledge  of  the  material  facts  would  have 
observed  and  understood.  The  applicability 
of  this  contention,  however,  will  depend  upon 
the  amount  of  experience  which  a  servant 
has  had,  and  where,  as  in  this  case,  it  is  al- 
leged that  the  servant  was  inexperienced,  It 
has  no  application.  1  Labatt  on  Master  and 
Servant,  5  395,  and  notes  on  pages  1046  et 
seq. 

It  is  further  contended  In  support  of  the 
ruling  below  that  the  principles  announced  In 
Atlantic  Coast  Line  R.  Co.  v.  Ryland,  50  Fla. 
190,  40  South.  24,  control  the  Instant  case. 
We  cannot  agree  to  this  contention.  In  the 
last  cited  case  the  commander  of  a  hand  car 
was  Injured  by  being  thrown  from  a  hand 
car  which  he  was  operating.  In  the  flrst 
count  he  alleged  he  was  Injured  by  the  negli- 
gence of  a  servant  who  pulled  the  car  so 
unsteadily  as  to  cause  It  to  sway  violently 
and  become  derailed;  in  the  second  count, 
that  the  running  gear  of  the  hand  car  was 
loose,  which  caused  It  to  sway  violently,  and 
that  the  flanges  were  so  worn  as  to  cause  the 
car  to  be  derailed.  It  is  not  alleged  that  the 
plaintiff  was  ignorant  of  the  condition  of  the 
band  car,  and  it  is  perfectly  clear  that  the 
defects  of  the  car  were  obvious.  Under 
these  circumstances,  this  court  held  that  Ry- 
land could  not  recover.  But  the  facts  of  the 
Instant  case  are  very  different.  The  plaintiff 
here  claims  to  be  inexperienced,  and  that  fact 
is  admitted.  It  is  claimed  that  the  danger- 
ous arrangement  of  the  platform  was  not 
seen  by  the  plaintiff,  and  could  not  be  seen 
without  close  observation,  and  that  fact  is  ad- 
mitted. All  the  arguments  used  by  the  de- 
fendant In  error  and  authorities  cited  have 
been  examined,  but  we  think  it  unnecessary 
to  say  more  than  that  in  the  present  condi- 
tion of  the  case  it  Is  unnecessary  to  discuss 
them.  The  foreman,  under  the  authority  of 
Camp  v.  Hall,  39  Fla.  535,  22  South.  792, 
stood  in  the  place  of  the  master,  and  in 
changing  the  platform  so  as  to  make  the 
saws  more  dangerous,  without  notice  to  the 
plaintiff  as  is  alleged  in  the  declaration,  the 
master  must  be  held  responsible.  The  plain- 
tiff being  inexperienced,  it  was  the  duty  of 
tbe  master  to  have  notified  the  plaintiff  of 
the  change  and  of  the  danger  which  would  be 
involved  in  using  the  knives. 

We  are  of  opinion  that  the  circuit  judge 
erred  In  sustaining  the  demurrer  to  the  dec- 
laration. 

The  judgment  of  the  court  below  is  revers- 
ed at  the  cost  of  defendant  in  error,  and  the 
case  remanded  for  further  proceedings. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 
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McDUFFEE  v.  STATE. 

(Supreme  Court  of  Florida,  Division  A.  May 
14,  1908.) 

1.  Robbeby— Issues,  Pboof,  and  Vabiance. 

On  an  information  for  robbery,  alleging  a 
striking  and  wounding,  the  statute  being  in  the 
alternative,  proof  of  either  will  suffice. 

2.  Criminal  Law— Abgument  of  Counsel— 
Limitation 

A  limitation  of  30  minutes  to  either  side 
in  the  argument  to  the  jury  on  a  trial  for  rob- 
bery held  no  ground  for  reversal,  where  the  tes- 
timony was  not  complicated  and  the  witnesses 
few,  and  no  affirmative  showing  is  made  that 
such  limitation  of  the  argument  was  detrimental 
to  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  14,  Criminal  Law,  §  1657.] 

3.  Same  —  Continuance— Grounds  Fob— Ab- 
8EN8E  of  Witness. 

When  the  defendant  without  consulting  the 
court  or  state's  solicitor  excuses  a  witness,  the 
court  will  not  be  reversed  for  refusing  to  con- 
tinue a  case  to  secure  his  attendance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1821,  1335,  1336] 

4.  Same— Instbuctions. 

Error,  if  any,  in  a  charge  that  the  burden 
of  proving  an  alibi  is  upon  the  defendant,  is 
cured  by  the  farther  charge  that,  if  upon  the 
whole  evidence  there  be  a  reasonable  doubt  as  to 
the  defendant's  presence,  there  must  be  an  ac- 
quittal, and,  further,  that  the  burden  is  upon 
the  state  to  make  out  its  case  in  every  material 
allegation  beyond  a  reasonable  doubt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di*. 
vol.  14,  Criminal  Law,  §§  1990-1995.] 

5.  Same  —  Evidence— Presumptions— Chab- 
acteb. 

Tbe  court  should  refuse  to  instruct  that  the 
defendant  in  a  criminal  case  is  presumed  to  be 
of  good  character.  The  defendant  by  refusing 
to  make  it  an  issue  cannot  reap  the  benefit  of 
the  presumption  by  a  charge. 

6  Same  —  Trial  —  Instructions—  Presump- 
tion of  Innocence. 

Where  the  court  has  charged  fully  as  to 
the  burden  of  proof  and  quantum  of  evidence, 
it  may  refuse  to  instruct  that  the  presumption 
of  innocence  is  evidence  in  favor  of  the  accused 
introduced  by  the  law  in  bis  behalf. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  ft  1990-1995.] 

7.  Same. 

Specific  instructions  as  to  proof  beyond  a 
reasonable  doubt  of  the  identity  of  the  assail- 
ant and  the  taking  of  money  from  the  person 
were  properly  refused  in  a  prosecution  for  rob- 
bery when  covered  by  the  general  charge  as  to 
proof  of  every  material  allegation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voi.  14,  Criminal  Law,  §S  1990-1995.] 

8.  Same. 

The  court  having  charged  that  "by  'reason- 
able doubt'  is  not  meant  a  possibility  of  a  doubt, 
or  a  speculative,  imaginary,  or  forced  doubt,  but 
it  must  be  a  doubt  naturally  arising  from  the 
evidence,  and  as  the  words  themselves  import,  it 
must  be  a  reasonable  doubt,  one  conformable  to 
reason,"  may  refuse  to  add  thereto  that  "if  aft- 
er a  consideration  of  all  the  evidence  submitted 
in  the  case  both  by  the  state  and  the  defendant, 
including  the  statement  of  the  defendant  him- 
self, you  cannot  say  you  have  an  abiding  con- 
viction to  a  moral  certainty  of  the  guilt  of  the 
defendant,  it  will  be  your  duty  to  acquit" 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  10U0-19S5.] 
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9.  Same. 

The  necessity  of  proof  beyond  a  reasonable 
doubt  in  order  to  convict  sufficiently  embraces 
the  idea  that  a  belief  in  innocence  is  not  essen- 
tial to  an  acquittal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1990-1995.] 

(Syllabus  by  the  Court.) 

Error  to  Criminal  Court  of  Record,  Es- 
cambia County;  E.  D.  Beggs,  Judge. 

Charles  McDuffee  was  convicted  of  rob- 
bery, being  at  the  time  armed  with  a  deadly 
weapon,  and  he  brings  error.  Affirmed. 

C.  H.  Laney  and  J.  P.  Stokes,  for  plaintiff 
in  error. 

COCKRELL,  J.  Charles  McDuffee  was 
convicted  in  the  criminal  court  of  record  for 
Escambia  county  of  the  crime  'of  robbery, 
being  at  the  time  armed  with  a  deadly  weap- 
on. To  review  the  sentence  of  12  years  in 
the  state's  prison  Imposed  upon  such  con- 
viction, he  prosecutes  this  writ  of  error. 

The  first  error  is  assigned  upon  the  over- 
ruling of  his  motion  for  new  trial,  and  un- 
der this  assignment  it  is  argued  that  the 
evidence  fails  to  show  a  wounding  of  the 
person  assaulted,  and  the  case  of  Common- 
wealth v.  Gallagher.  6  Mete.  (Mass.)  565,  is 
cited  in  support  of  the  contention.  The  cited 
case  is  authority  to  the  contrary,  In  that  the 
Massachusetts  Supreme  Judicial  Court  held, 
speaking  through  Chief  Justice  Shaw,  of  a 
similar  Indictment  under  a  similar  statute, 
that  either  a  "striking"  or  a  "wounding*' 
would  suffice  to  make  out  the  crime,  and 
there  can  be  no  question  in  the  case  before 
us  of  the  sufficiency  of  the  evidence  as  to 
the  striking  with  the  deadly  weapon.  We 
have  recently  held  that,  when  a  statute 
makes  two  alternatives  ingredients  of  an  of- 
fense, the  pleader  may  charge  them  conjunc- 
tively and  prove  either.  Lewis  v.  State,  55 
Fla.   ,  45  South.  998. 

The  second  assignment  Is  that  the  defense 
argument  was  limited  to  30  minutes. 

At  the  conclusion  of  the  evidence,  which 
had  occupied  but  a  portion  of  the  morning 
session  of  the  court  and  in  narrative  form, 
covers  11  pages  of  typewriting.  Four  wit- 
nesses on  either  side  being  examined,  the 
court  announced  that  the  state  would  be  al- 
lowed 80  minutes  and  the  defense  also  30 
minutes  to  sum  up  the  evidence,  and  to  the 
ruling  the  defense  excepted.  The  state  used 
much  less  than  the  allotted  time,  but  the  de- 
fense, after  consuming  30  minutes,  was  pre- 
vented further  argument  by  the  court  un- 
der the  previous  announcement. 

Upon  the  record  it  would  be  difficult  to 
surmise  how  error  has  been  shown.  For 
aught  that  appears,  the  two  attorneys  for 
the  defense  had  made  an  exhaustive  analysis 
of  the  evidence  when  notified  that  the  30 
minutes  had  expired.  The  testimony  was 
without  complications.  Upon  the  part  of  the 
state  the  party  assaulted  and  robbed  posi- 


tively Identified  the  defendant  as  the  assault- 
ing party,  and  another  eyewitness  recognized 
him  following  the  assaulted  party  after  dark 
In  a  lonely  spot,  while  for  the  defense  there 
was  the  defendant's  denial  upon  the  wit- 
ness stand,  and  the  testimony  of  three  wit- 
nesses as  to  an  alibi  that  signally  failed  to 
account  for  the  defendant's  presence  at  the 
crucial  time. 

There  Is  no  statutory  regulation  of  argu- 
ment of  counsel  In  this  state,  and  this  Is  the 
first  time  that  the  point  has  been  presented 
to  this  court  The  consensus  of  other  courts, 
however,  where  statutes  do  not  control,  rec- 
ognize a  reasonable  discretion  in  the  trial 
Judge  in  such  matters,  and  it  is  a  tribute  to 
the  patient  courtesy  of  our  trial  Judges  that 
complaint  Is  now  for  the  first  time  made. 

It  is  easy  to  conceive  of  cases  where  a  lim- 
itation of  80  minutes  would  be  a  gross  abuse 
of  discretion,  depending  on  the  character 
of  the  evidence,  the  number  of  witnesses,  and 
other  circumstances,  and  in  such  cases  we 
should  not  hesitate  to  interfere,  especially 
should  the  record  disclose  that  the  limitation 
actually  prevented  counsel  from  proper  ar- 
gument, but,  after  a  careful  reading  of  the 
cases  cited  to  us  In  behalf  of  this  assign- 
ment, we  feel  confident  that  no  abuse  of  dis- 
cretion Is  now  made  to  appear. 

The  court's  restriction  of  time  applied  only 
to  the  summing  up  of  the  evidence  before  the 
Jury  and  not  to  the  argument  of  the  law 
to  the  court  upon  the  special  Instructions  re- 
quested, and  the  Importance  of  those  instruc- 
tions does  not  enter  Into  this  discussion. 

The  counsel  for  the  defense,  without  con- 
sultation with  the  court  or  the  state  solicitor, 
excused  a  witness  until  the  afternoon  ses- 
sion, and  requested  a  continuance  of  the  case 
to  enable  the  witness  to  be  present  The  re- 
quest was  refused,  and  the  ruling  is  assign- 
ed for  error.  The  defense  took  the  chance 
of  the  case  being  promptly  called  and  tried. 
If  the  convenience  of  counsel  and  witness 
alone  was  to  be  consulted,  the  courts  would 
soon  be  unable  to  proceed  In  an  orderly,  dig- 
nified way. 

The  fourth  assignment  of  error  is  based 
upon  this  language  used  In  the  court's  gen- 
eral charge  to  the  Jury:  "Where  an  alibi  Is 
set  up,  the  burden  of  proof-  is  on  the  defend- 
ant ;  but  he  is  not  bound  to  prove  it  beyond 
raising  a  reasonable  doubt"  The  expression 
"burden  of  proof  may  be  unfortunate,  and 
standing  alone  the  charge  may  be  subject  to 
criticism  as  shifting  the  burden  of  proof  in 
a  defense  not  strictly  affirmative,  hut  if  this 
be  error,  to  borrow  an  expression  from  Prof. 
Thayer,  the  complete  charge  contains  the 
antidote.  The  quoted  charge  is  but  a  portion 
of  a  sentence,  ending  with  a  comma,  and 
which  continues:  "And,  if  upon  considera- 
tion of  all  the  evidence  In  the  case  you 
should  have  a  reasonable  doubt  that  the  de- 
fendant was  present  when  the  crime  was 
committed,  he  should  be  acquitted."  The 
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next  sentence  of  the  charge  also  acts  as  a 
corrective,  viz.:  "The  law  presumes  every 
man  Innocent  nntll  he  is  proven  guilty  be- 
yond a  reasonable  doubt;  and  the  burden  is 
on  the  state  to  make  out  Its  case  in  every 
material  allegation  beyond  a  reasonable 
doubt." 

The  charge  here  complained  of  does  not 
go  bo  far  as  those  condemned  by  the  Texas 
courts,  in  that  nothing  Is  said  as  to  the  ne- 
cessity for  overcoming  the  "burden  of  proof" 
by  a  preponderance  of  the  evidence;  on  the 
contrary,  the  jurors  are  told  that  an  acquit- 
tal follows  If  upon  a  consideration  of  the 
whole  evidence  there  Is  a  reasonable  doubt 
as  to  the  defendant's  presence  at  the  com- 
mission of  the  crime.  See  Commonwealth  v. 
Cboate,  105  Mass.  451;  Thayer's  Treatise 
on  Evidence,  p.  363,  note  1. 

There  was  nothing  in  the  state's  evidence 
tending  to  prove  on  alibi,  and  the  whole 
proof  on  that  subject,  meager  as  It  is,  came 
from  the  defendant.  In  Long  et  al.  v.  State, 
42  Fla.  509,  text  525,  28  South.  775,  we  used 
this  language:  "The  defense  Interposed  by 
the  defendants  was  an  alibi,  and  they  intro- 
duced evidence  tending  to  prove  it  It  was 
the  right  of  the  defendants  to  have  the  jury 
instructed  that  they  were  not  required  to 
prove  their  defense  beyond  a  reasonable 
doubt,  but  that,  if  the  evidence  on  that  sub- 
ject was  sufficient  to  raise  in  the  minds  of 
the  Jury  a  reasonable  doubt  that  they  were 
present  when  the  alleged  crime  was  commit- 
ted and  participated  therein,  that  was  all 
the  law  required  to  entitle  them  to  acquit- 
tal." And  the  case  was  reversed  because 
the  trial  court  refused  to  Instruct  to  the  ef- 
fect that,  "if  the  evidence  offered  to  prove 
an  ulibl  raises  a  reasonable  doubt,"  there 
should  be  an  acquittal,  and,  further,  that  the 
requested  instruction  correctly  stated  the 
law  as  previously  held  by  this  court  in 
Adams  v.  State,  28  Fla.  511,  10  South.  106. 
It  would  be  drawing  too  fine  a  distinction  to 
say  that  after  the  state  had  made  out  a 
prima  facie  case,  with  no  suggestion  in  Its 
evidence  of  an  alibi,  it  would  be  error  to  say 
the  burden  of  proving  an  alibi  is  upon  the 
defense,  while  it  would  be  correct  to  say  that 
proof  of  that  defense  must  come  from  the 
defendant  to  the  extent  only  of  raising  a 
reasonable  doubt;  the  burden  being  upon  the 
state  at  all  times  to  make  out  all  the  essen- 
tial elements  of  the  offense  beyond  a  reason- 
able doubt.  See  State  v.  Thornton,  10  S.  D. 
349,  73  N.  W.  196,  41  L.  R.  A.  530. 

While  we  fail  to  find  reversible  error  upon 
the  record  now  before  us,  It  will  be  safer  for 
trial  judges  to  omit  the  phrase  "burden  of 
proof"  in  future  charges  upon  the  defense 
of  alibi,  using,  Instead,  the  charges  approved 
in  Adams  v.  State  and  Long  v.  State,  ubi 
supra. 

The  defense  requested  an  Instruction  lim- 
iting the  testimony  of  the  defendant  himself 
as  to  previous  convictions  to  the  effect  it 
might  have  upon  his  credibility  as  a  wit- 


ness. The  Instruction  was  faulty,  however, 
In  that  It  contained  the  idea  that  the  de- 
fendant in  a  criminal  case  is  presumed  to  be 
of  good  character  Good  character  becomes 
an  issue  only  when  the  defense  voluntarily 
makes  it  so,  and  the  state  is  permitted  to  dis- 
prove it  only  when  so  put  In  issue.  It  would 
be  wholly  Illogical  to  say  that  the  defense 
may  by  keeping  silent  obtain  the  benefits 
that  come  from  good  character,  and  yet  by 
that  same  silence  prevent  the  prosecution  in- 
quiring Into  It  There  are  authorities,  es- 
pecially federal  cases,  holding  the  converse; 
but  we  think  the  true  rule  Is  that  laid  down 
in  State  v.  O'Neal,  7  Ired.  Law  (N.  O.)  251, 
that  "no  deduction  results  in  law  unfavor- 
able or  favorable  to  the  character  of  an  in- 
dividual, charged  by  an  Indictment,  from  the 
fact  that  he  has  Introduced  no  evidence  to 
show  he  is  a  person  of  good  character.  The 
character,  not  appearing  either  good  or  bad, 
necessarily  stands  Indifferent"  In  comment- 
ing on  the  case  of  Mullen  v.  United  States, 
106  Fed.  892,  46  C.  C.  A  22,  holding  that 
good  character  is  presumed,  Prof.  Wigmore 
says:  "This  Inconsistently  gave  him  the  un- 
trammelled benefit  of  evidence  which  If  he 
had  Introduced  might  have  been  disputed. 
What  really  happens,  or  ought  to,  Is  that 
the  defendant's  character  Is  simply  a  non- 
existent quantity  In  the  evidence."  1  Wig. 
on  Ev.  8  290,  note  2. 

The  sixth  assignment  is  the  refusal  to  in- 
struct that  "the  presumption  of  Innocence  Is 
evidence  In  favor  of  the  accused,  introduced 
by  the  law  In  his  behalf,"  and  the  case  of 
Coffin  v.  United  States,  156  U.  S.  432,  15  Sup. 
Ct  394,  39  L.  Ed.  481,  is  cited  in  support. 
The  instruction  is  taken  literally  from  that 
decision,  and  It  Is  squarely  presented  to  us  to 
either  follow  or  to  decline  to  follow  that  de- 
cision, as  of  course,  that  authority  is  upon 
questions  of  this  character  persuasive  only, 
and  not  binding  upon  us.  This  court  is  com- 
mitted to  the  holding  that  in  criminal  cases 
the  state  must  prove  the  essential  elements  of 
the  offense  beyond  a  reasonable  doubt,  where- 
as, the  accused  when  called  upon  for  proof 
need  only  adduce  evidence  sufficient  to  raise 
a  reasonable  doubt  but  we  have  not  held 
that  in  addition,  there  is  also  a  presumption 
of  innocence  as  matter  of  evidence  which  the 
state  must  overcome. 

The  discussion  in  the  Coffin  Case  has  not 
gone  unchallenged.  It  was  directly  repudiat- 
ed by  the  Supreme  Court  of  Missouri  (State 
v.  Kennedy,  154  Mo.  268,  55  S.  W.  293),  and 
in  Agnew  v.  United  States,  165  U.  S.  36,  17 
Sup.  Ct.  235,  41  L.  Ed.  624,  the  refusal  of 
the  trial  court  to  instruct  in  the  language  of 
the  Coffin  Case  was  upheld,  and  the  Supreme 
Court  characterized  as  tending  to  mislead; 
the  portion  of  the  charge  to  the  effect  that 
the  presumption  was  to  be  treated  by  the 
jury  as  evidence  giving  rise  to  resulting  proof 
to  the  full  extent  of  Its  legal  efficacy. 

It  Is  remarked  by  Prof.  Wigmore,  In  his 
criticism  of  the  Coffin  Case  (4  Wigmore  on 
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Ev.  2511)  the  Agnew  Case  was  decided  short- 
ly after  Prof.  Thayer's  vigorous  attack  upon 
the  former  case  In  his  address  delivered  be- 
fore the  Law  School  at  Yale  University  In 
1896,  and  published  as  Appendix  B,  in  his 
Preliminary  Treatise  on  Evidence  at  the 
Common  Law,  entitled  "Presumption  of  In- 
nocence In  Criminal  Cases."  The  address  is 
too  long  to  be  quoted  here,  and  we  will  not 
undertake  to  epitomize  It  We  have  not  the 
boldness  to  attempt  to  restate  the  argument 
in  our  own  language,  and  simply  content 
ourselves  with  referring  those  Interested  to 
the  address  Itself.  Suffice  it  to  say  that  we 
follow  Prof.  Thayer  farther  than  the  Su- 
preme Court  of  the  United  States  upon  the 
point,  and  conclude  that  the  presumption  of 
Innocence  is  not  actually  described  as  a  pre- 
sumption of  evidence,  but  that  the  whole 
question  resolves  Itself  Into  two  parts — upon 
whom  is  the  affirmative  cast  and  what  Is  the 
quantum  of  evidence  required  to  meet  that 
affirmative.  On  both  these  points  the  trial 
court  has  fairly  and  correctly  charged  the 
Jury,  and  will  not  be  reversed  for  refusing 
the  requested  instruction. 

The  remaining  assignments  go  to  the  re- 
fusal to  give  specific  instructions  as  to  rea- 
sonable doubt 

Two  of  these  single  out  specific  elements  of 
the  information,  one  as  to  the  identity  of  the 
assailant  and  the  other  as  to  the  taking  of 
money  from  the  person.  These  were  suffi- 
ciently covered  by  the  general  charge  that 
"the  burden  Is  on  the  state  to  make  out  its 
case  in  every  material  allegation  beyond  a 
reasonable  doubt."  Having  charged  the  law 
as  to  every  material  allegation.  It  was  not 
necessary  to  give  separate  instructions  as  to 
each  material  allegation. 

In  its  charge  the  court  said:  "By  reason- 
able doubt  Is  not  meant  a  possibility  of  a 
doubt,  or  a  speculative,  imaginary,  or  forced 
doubt,  but  it  must  be  a  doubt  naturally  aris- 
ing from  the  evidence,  and,  as  the  words 
themselves  Import,  it  must  be  a  reasonable 
doubt — one  conformable  to  reason." 

This  language  Is  not  objected  to,  but  It  is 
Insisted  that  the  court  erred  In  refusing  to 
give  as  supplemental  thereto  the  requested 
instruction  as  follows:  "If  after  a  consider- 
ation of  all  the  evidence  submitted  in  this 
case,  both  by  the  state  and  by  the  defendant 
Including  the  statement  of  the  defendant 
himself,  you  cannot  say  that  you  have  an 
abiding  conviction  to  a  moral  certainty  of  the 
guilt  of  the  defendant,  it  will  be  your  duty  to 
find  him  not  guilty."  The  requested  instruc- 
tion is  faulty,  In  that  it  speaks  of  "the  state- 
ment of  the  defendant  himself."  The  de- 
fendant no  longer  makes  a  "statement,"  as 
was  formerly  tbe  law  here,  but.  If  he  takes 
the  stand,  he  does  so  as  any  otber  witness, 
and  what  he  says  is  testimony;  that  Is,  it  is 
made  under  oath  and  subject  to  cross-exami- 
nation. It  Is  misleading,  therefore,  to  char- 
acterize his  evidence  as  a  mere  statement, 
and,  being  of  the  same  evidentiary  value  as 


that  of  other  witnesses,  It  would  be  unfair  to 
the  state  to  thus  emphasize  and  particularize 
the  defendant's  own  evidence  as  though  it 
had  some  peculiar  value. 

In  the  Lovett  Case,  30  Fla.  142,  11  South. 
550,  17  L  R.  A.  705,  this  court  expressed  a 
doubt  as  to  the  accuracy  of  the  definition  of 
reasonable  doubt  In  the  Webster  Case,  5 
Cush.  (Mass.)  text  320,  52  Am.  Dec  Tit 
which  this  instruction  In  the  main  follows, 
and  undertook  to  lay  down  an  explanation  or 
definition  of  the  phrase  "reasonable  doubt." 
and  In  the  Woodruff  Case,  31  Fla.  320,  12 
South.  653,  this  court  In  an  opinion  prepared 
by  Raney,  C.  J.,  who  also  prepared  the  Lov- 
ett opinion,  decline  to  reverse  for  a  refusal 
to  add  to  the  charge  given  the  additional  in- 
struction here  asked. 

Having  charged  that  It  was  incumbent  up- 
on the  state  to  make  out  its  case  beyond  a 
reasonable  doubt  to  warrant  a  conviction,  tbe 
court  was  not  bound  to  Instruct  that  "a  be- 
lief in  Innocence  was  not  essential  to  an  ac- 
quittal under  the  doctrine  of  a  reasonable 
doubt."  The  former  necessarily  embraced 
and  included  the  latter. 

Finding  no  error,  tbe  Judgment  Is  affirmed 

SHACKLEFORD,  O.  J.,  and  WHITFIELD, 
J.,  concur. 

TAYLOR,  HOCKER,  and  PARKHILL, 
JJ.,  concur  In  the  opinion. 


RAGLAND  v.  STATE. 
(Supreme  Court  of  Florida,  Division  A.  May 
14,  1908.   Rehearing  Denied  June  20,  1908.1 

1.  Certiorari  —  Review  —  Scope  —  Matters 
in  Pais. 

On  certiorari  the  court  issuing  the  writ 
considers  only  the  face  of  the  record  of  the  in- 
ferior court.  Matters  in  pais  are  not  within  the 
purview  of  the  writ 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  9,  Certiorari,  |  174.] 

2.  Same— Petition. 

A  petition  for  a  writ  of  certiorari  to  re- 
view the  proceedings  and  judgment  of  a  court 
should  make  it  appear  that  an  illegal  proceed- 
ing appears  by  the  face  of  the  record  complain- 
ed of. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  §  71.] 

3.  Criminal  Law  —  Certiorari — Petition  — 
Denial  of  Court. 

Where  a  petition  for  a  writ  of  certiorari 
shows  that  the  petitioner  pleaded  guilty  to  an 
information  charging  a  crime  of  which  the  court 
had  jurisdiction,  and  that  the  sentence  imposed 
is  authorized  by  law,  the  writ  of  certiorari  is 
properly  denied,  where  no  illegality  is  shown 
to  appear  upon  the  face  of  the  record  of  the 
inferior  court. 

4.  Intoxicating  Liquors— Punishment— Ef- 
fect of  Partial  Invalioitt  of  Juugmknt. 

Where  a  court  upon  a  plea  of  guilty  enters 
a  judgment  that  the  defendant  "be  confined  in 
the  county  jail  at  hard  labor  for  one  year.'* 
and  "that,  on  payment  of  $250  and  costs,  sen- 
tence stands  suspended  as  long  as  defendant 
keeps  from  dealing  in  intoxicating  liquors  or 
from  doing  business  where  such  liquors  are 
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sold,"  and  the  judgment  and  sentence  as  to  im- 
prisonment is  valid,  and  the  entry  as  to  the 
suspension  of  the  sentence  is  void,  the  valid 
sentence  of  imprisonment  is  not  thereby  in- 
validated. 

5.  Criminal  Law  —  Certiorari  —  Return — 
Scope  of  Remedy. 

A  writ  of  certiorari  requires  the  production 
of  a  copy  of  the  record  of  the  inferior  court, 
not  the  person  of  a  defendant  convicted  in  the 
inferior  court  It  is  not  the  province  of  a  writ 
of  certiorari  to  act  directly  upon  a  commitment 
and  to  discharge  a  prisoner,  but  to  act  upon  the 
record  proceedings  and  judgment  of  the  court 
alleged  to  be  illegal  and  void. 

6.  Same— Review— Matters  Not  Apparent 
or  Record. 

If  a  person  upon  whom  a  lawful  sentence 
of  imprisonment  has  been  imposed  can  be  heard 
to  state  that  he  had  an  agreement  with  the 
prosecuting  officer  as  to  the  character  of  the 
sentence  to  be  imposed  by  the  court  upon  a 
plea  of  guilty,  and  that  be  believed  the  judg- 
ment and  sentence  had  been  satisfied  by  the 
payment  of  a  fine,  he  cannot  do  so  on  certiorari, 
since,  if  such  matters  can  be  considered  at  all, 
they  are  not  of  record  to  be  reached  by  certio- 
rari. 

7.  Same  —  Punishment  —  Judgment— Effect 
of  Observance  of  Void  Provisions. 

Where  a  judgment  imposes  a  sentence  of  im- 
prisonment, and  contains  a  void  provision  that 
upon  the  payment  of  a  fine  and  the  performance 
of  certain  conditions  the  sentence  stands  sus- 
pended, the  payment  of  the  fine  and  the  observ- 
ance of  the  conditions  do  not  relieve  the  defend- 
ant from  the  imprisonment  lawfully  imposed. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Polk  County ;  Jos- 
eph B.  Wall,  Judge. 

Petition  by  Charles  A.  Ragland,  alias  Fish- 
er, for  a  writ  of  certiorari  to  review  a  Judg- 
ment and  sentence  of  the  county  court.  From 
an  order  denying  the  writ,  petitioner  brings 
error.  Affirmed. 

J.  W.  Brady,  for  plaintiff  in  error. 

WHITFIELD,  J.  This  writ  of  error  was 
taken  to  an  order  of  the  circuit  court  denying 
a  writ  of  certiorari. 

The  plaintiff  in  error,  Chas.  A.  Ragland, 
alias  Fisher,  presented  to  the  Judge  of  the 
circuit  court  a  petition  for  a  writ  of  certiorari 
to  review  a  judgment  of  the  county  court  of 
Polk  county.  In  substance,  the  petition  al- 
leges: That  In  the  county  court  on  April  17, 
1906,  the  petitioner  pleaded  guilty  to  an 
information  charging  him  with  the  offense 
of  selling  Intoxicating  liquors  In  violation  of 
law.  That  In  entering  the  plea  of  guilty  the 
petitioner  was  "actuated  thereto  by  the  fact 
that  he  was  advised  that  he  was  technically 
guilty  of  said  offense."  That  the  entry  of 
the  plea  of  guilty  was  upon  a  special  agree- 
ment then  and  there  made  between  petitioner 
and  the  county  prosecuting  attorney  of  said 
court,  wherein  It  was  previously  agreed  and 
distinctly  understood  that,  on  the  entry  of 
said  plea  of  guilty  by  petitioner,  the  court 
should  and  would  Impose  a  sentence  upon 
petitioner  of  $250  fine  and  costs  of  said  suit. 
That  upon  this  understanding  and  agreement 
on  the  part  of  petitioner  and  upon  this  alone 
petitioner  so  entered  his  plea  of  guilty  to 


said  charge.  That  said  $260  and  costs  were 
paid  by  petitioner.  That,  instead  of  the 
sentence  being  entered,  as  aforesaid,  for  said 
fine  and  costs,  the  court  without  petitioner's 
knowledge  and  consent  entered  the  following 
Judgment:  "April  17.  Defendant  plead  guilty, 
whereupon  It  is  ordered  and  adjudged  that  he 
be  confined  in  the  county  jail  at  hard  labor 
for  one  year.  It  Is  further  ordered  that,  on 
payment  of  $250.00  and  costs,  sentence  stands 
suspended  as  long  as  defendant  keeps  from 
dealing  in  Intoxicating  liquors  or  from  doing 
business  where  such  liquors  are  sold."  "That 
petitioner  did  not  know  till  long  after  the  ad- 
journment of  said  court  at  which  said  judg- 
ment was  rendered  that  such  a  sentence  had 
been  rendered  against  him."  That  petitioner 
"was  not  represented  by  an  attorney  In  the 
court,  was  not  formally  arraigned  on  said 
charge,  and  that  he  looked  up  the  state's 
attorney  to  enter  said  plea  of  guilty  in  vaca- 
tion." That,  notwithstanding  the  facts  above 
stated,  petitioner  "has  nevertheless  been  ar- 
rested at  this  late  date,  to  wit,  the  8th  day  of 
February,  1908,  by  the  sheriff  of  said  Polk 
county,  In  pursuance  of  said  sentence,  and  is 
in  danger  of  being  carried  to  the  convict  camp 
of  said  county  to  serve  out  the  term  of  12 
months'  imprisonment  at  hard  labor  mention- 
ed in  the  first  part  of  said  sentence."  That 
the  whole  of  said  sentence  was  and  is  Illegal. 
That  "petitioner  would  not  have  so  entered 
bis  plea  of  guilty  had  he  not  been  fully  as- 
sured, and  firmly  believed,  that  the  payment 
of  the  sum  of  $250  and  the  costs  of  the  case 
as  specified  in  said  sentence  would  be  a  full 
satisfaction  of  said  judgment  and  said  sen- 
tence." "That,  believing  as  he  did  that  the 
payment  of  said  fine  and  costs  of  the  case  en- 
tirely settled  and  satisfied  the  judgment  of 
the  court,  the  petitioner  did  not  file  in  said 
court  a  motion  for  a  new  trial,  or  a  motion  in 
arrest  of  judgment,  or  a  motion  for  leave  to 
withdraw  his  said  plea  of  guilty.  That  by 
virtue  of  the  adjournment  of  the  court  and 
the  lapse  of  time  none  of  these  things  can 
now  be  done,  so  that  petitioner  cannot  now 
bring  this  matter  before  this  court  by  writ 
of  error  or  appeal." 

The  prayer  is  for  a  writ  of  certiorari  re- 
quiring the  county  court  to  send  to  the  cir- 
cuit court  the  entire  record  for  review,  and 
that  the  court  "shall  quash  the  judgment  and 
sentence  in  said  cause  so  rendered  by  said 
court,  and  that  your  petitioner  be  permitted 
to  withdraw  his  said  plea  of  guilty,  and  be 
given  bis  day  In  court,  and  a  full,  fair,  and 
impartial  trial  in  said 'cause." 

The  circuit  court  denied  the  petition,  and 
this  order  is  assigned  as  error. 

Certiorari  is  a  common-law  writ,  which  Is- 
sues In  the  Bound  judicial  discretion  of  the 
court  to  an  Inferior  court  not  to  take  the 
place  of  a  writ  of  error  or  an  appeal,  but 
to  cause  the  entire  record  of  the  Inferior 
court  to  be  brought  up  by  certified  copy  for 
inspection,  in  order  that  the  superior  court 
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may  determine  from  the  face  of  the  record 
whether  the  Inferior  court  has  acted  without 
jurisdiction,  or  has  not  proceeded  according 
to  the  essential  requirements  of  the  law,  in 
cases  where  no  direct  appellate  proceedings 
are  provided  by  law.  Seaboard  Air  Line  Ry. 
Co.  v.  Ray,  52  Fla.  634,  42  South.  714.  The 
discretion  of  the  court  in  Issuing  or  denying 
the  writ  is  governed  by  established  principles 
and  rules  of  law,  and  Is  subject  to  review  by 
writ  of  error. 

On  certiorari,  the  court  issuing  the  writ 
considers  only  the  face  of  the  record  of  the 
inferior  court  Matters  in  pais  are  not  in- 
cluded within  the  purview  of  the  writ.  4 
Ency.  PI.  &  Pr.  12;  Jacksonville,  T.  &  K. 
W.  Ry.  Co.  v.  Boy,  34  Fla.  389,  16  South.  290. 

If  the  writ  is  Issued,  and  It  be  ascertained 
from  the  face  of  the  record  sent  up  that  the 
action  complained  of  is  not  within  the  juris- 
diction of  the  court,  or  that  the  court  did 
not  proceed  according  to  the  essential  re- 
quirements of  the  law,  the  proceedings  of  the 
Inferior  court  may  be  quashed  or  other  ap- 
propriate order  may  be  made. 

The  application  for  certiorari  to  review  the 
proceedings  and  judgment  of  a  court  should 
make  It  appear  that  an  illegal  proceeding  ap- 
pears by  the  face  of  the  record  complained  of. 

The  only  portion  of  the  record  of  the  coun- 
ty court  set  out  in  the  petition  Is  the  Judg- 
ment and  sentence  complained  of.  It  is  pray- 
ed that  the  writ  do  issue  to  bring  to  the 
circuit  court  the  entire  record  of  the  county 
court  in  the  prosecution  against  the  petition- 
er, including  the  information,  plea  of  guilty, 
Judgment,  and  sentence  of  the  court,  and  the 
writ  upon  which  petitioner  is  being  held. 
The  information,  plea  of  guilty,  and  Judg- 
ment and  sentence  of  the  court  are  parts 
of  the  record  proper  of  the  proceedings  In 
the  trial  court,  and,  when  properly  certified, 
may  be  considered  on  a  writ  of  certiorari  is- 
sued for  that  purpose. 

The  writ  of  certiorari  requires  the  pro- 
duction of  a  copy  of  the  record  of  the  court, 
not  the  person  of  a  defendant.  The  process 
under  which  a  convicted  defendant  is  held 
is  not  a  part  of  the  record  of  the  conviction ; 
and,  in  determining  the  validity  of  the  pro- 
ceedings and  judgment,  it  is  not  necessary  to 
consider  the  commitment  under  which  the 
defendant  Is  held.  If  the  judgment  is  void, 
it  may  be  quashed  on  certiorari,  and  the 
process  issued  on  the  judgment  would  be 
void.  It  is  not  the  province  of  the  writ  of 
certiorari  to  act  directly  upon  a  commitment 
and  to  discharge  a  prisoner,  but  to  act  upon 
the  record  proceeding  and  judgment  and  sen- 
tence of  the  court  alleged  to  be  illegal  and 
void. 

If  the  petition  fails  to  show  at  least  prima 
facie  that  the  inferior  court  acted  without 
jurisdiction  or  proceeded  in  violation  of  the 
law  in  some  essential  particular,  so  that 
the  petitioner  has  been  deprived  of  some  right 
by  illegal  action  of  the  court  as  distinguish- 


ed from  mere  erroneous  or  irregular  action, 
the  writ  was  properly  denied. 

The  petitioner  alleges  that  he  pleaded 
guilty  to  the  information.  This  acknowledg- 
ed the  jurisdiction  of  the  court  over  his  per- 
son. The  crime  charged  was  within  the  ju- 
risdiction of  the  court  to  try.  The  judg- 
ment and  sentence  upon  the  plea  of  guilty 
that  the  defendant  be  Imprisoned  in  the  coun- 
ty Jail  at  hard  labor  for  one  year  was  au- 
thorized by  law. 

While  the  attempt  of  the  court  to  suspend 
the  execution  of  the  sentence  imposed  upon 
the  payment  of  a  fine  and  the  performance 
of  other  conditions  is  a  nullity,  it  did  not 
affect  the  judgment  legally  entered  imposing 
a  sentence  of  imprisonment. 

It  is  alleged  that  the  petitioner  was  not 
represented  by  counsel,  was  not  formally 
arraigned,  did  not  know  what  sentence  was 
entered  against  him,  relied  on  the  agreement 
with  the  prosecuting  officer  in  entering  the 
plea  of  guilty,  and  believed  the  payment  of 
the  fine  and  costs  satisfied  the  Judgment  and 
sentence,  and  for  these  reasons  did  not  ask 
for  a  new  trial  or  an  arrest  of  Judgment  or  to 
be  allowed  to  withdraw  his  plea  of  guilty, 
and  did  not  take  appellate  proceedings  to 
have  the  judgment  reviewed.  Even  if  these 
matters  would  be  of  any  material  consequence 
in  this  proceeding,  they  are  not  evidenced  by 
the  record  of  the  trial  court,  and,  of  course, 
cannot  be  considered  on  certiorari,  which 
reaches  only  matters  appearing  by  the  record. 

In  this  case  the  court  did  not  enter  the  plea 
of  guilty  and  suspend  or  postpone  the  im- 
position of  the  Judgment  or  sentence.  The 
court  entered  Judgment  imposing  a  sentence 
of  imprisonment,  and  then  attempted  to  sus- 
pend the  execution  of  the  Judgment  and  sen- 
tence as  Imposed  and  entered. 

While  it  is  in  the  power  of  the  court  to 
suspend  or  postpone  the  Imposition  of  a  judg- 
ment or  sentence,  it  Is  not  within  the  power 
of  the  court  to  impose  the  sentence  and  enter 
the  same  of  record  as  a  judgment  of  the 
court,  and  then  to  suspend  or  postpone  or  dis- 
pense with  the  execution  of  the  sentence  as 
imposed  and  entered  of  record. 

The  Imposition  of  the  sentence  is  for  the 
court  The  execution  of  the  sentence  as  im- 
posed Is  delegated  by  law  to  other  officials. 

The  court  has  no  pardoning  power. 

If  the  petitioner  can  be  heard  to  state  that 
he  had  an  agreement  with  the  prosecuting 
officer  as  to  the  character  of  the  sentence  to 
be  imposed  by  the  court  upon  a  plea  of  guilty, 
and  that  he  believed  the  judgment  and  sen- 
tence had  been  satisfied,  he  cannot  do  so  on 
application  for  certiorari,  since,  if  such  mat- 
ters can  be  considered  at  all,  they  are  not  of 
record  to  be  reached  by  certiorari.  There  is 
no  limitation  as  to  time  upon  the  right  of  a 
convicted  defendant  to  take  writ  of  error  to 
a  judgment  of  conviction  with  bill  of  excep- 
tions duly  taken  for  the  purpose  of  correcting 
errors  or  illegalities  in  the  trial.  Certiorari 
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extends  only  to  illegal  proceedings  that  ap- 
pear of  record. 

The  payment  of  the  fine  is  no  relief  of  the 
petitioner.  The  entry  by  the  court  as  to  It  Is 
a  nullity,  and  the  judgment  legally  entered 
Btands  till  satisfied.  Tanner  v.  Wiggins 
(Fla.)  45  South.  469;  State  v.  Home,  52  Fla. 
125,  42  South.  888,  7  L  R.  A.  (N.  S.)  719. 

The  order  denying  a  certiorari  is  affirmed. 

SHACKLE-FORD,  O.  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


TERRELL  v.  WIGGINS,  Sheriff,  et  al. 

(Supreme  Court  of  Florida,  Division  B.  May, 
14,  1908.) 

1.  Habeas  Corpus— Dischabge  fbom  Cus- 
tody—Gbounds. 

Where  on  habeas  corpus  it  appears  that 
the  petitioner  was  convicted  of  a  misdemeanor 
and  sentenced  to  imprisonment  in  the  county 
jail  at  hard  labor  for  12  months,  and  that  more 
than  12  months  had  elapsed  since  the  date  of 
the  sentence  under  which  the  petitioner  was 
still  held  in  custody,  but  it  also  appears  that 
the  petitioner  has  actually  .suffered  only  about 
one-sixth  of  the  term  of  imprisonment,  and  that 
during  the  balance  of  the  term  he  was  at  liberty 
with  his  own  consent,  if  not  bis  own  request, 
it  is  held  that  said  petitioner  is  not  entitled  to 
be  discharged  from  custody. 

2.  Sake. 

The  principles  of  law  enounced  in  State  v. 
Home.  52  Fla.  125,  42  South.  388,  7  L  R.  A. 
(N.  S.)  719,  approved  and  applied. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Polk  County;  Jo- 
seph B.  Wall,  Judge. 

Petition  of  Ben  Terrell  for  writ  of  habeas 
corpus  against  J.  R.  Wiggins,  sheriff,  and  oth- 
ers. From  an  order  denying  the  writ,  peti- 
tioner brings  error.  Affirmed. 

On  the  1st  of  January,  1908,  the  following 
petition  for  habeas  corpus  was  presented  to 
the  judge  of  the  Sixth  judicial  circuit  of 
Florida  In  and  for  Polk  county: 

"The  petition  of  W.  C.  Sprott,  a  citizen  of 
said  county,  humbly  complaining,  shows  un- 
to your  honor  that  Ben  Terrell,  a  person  of 
color,  also  a  citizen  of  said  county  in  whom 
petitioner  has  an  interest,  Is  illegally  depriv- 
ed of  his  liberty  in  said  county  by  J.  R.  Wig- 
gins, sheriff  thereof,  and  Wiggins  &  Rlgglns, 
a  firm,  whose  names  are  otherwise  unknown 
to  your  petitioner,  lessees  of  the  county  con- 
victs of  Polk  county. 

"Petitioner  shows:  That  the  said  Ben  Ter- 
rell was  found  guilty  on  a  plea  of  guilty  of 
the  offense  of  carrying  on  the  business  of  a 
dealer  In  liquors  In  Polk  county,  which  coun- 
ty had  voted  against  the  sale  of  liquors  in 
Polk  county,  on  the  5th  day  of  December, 
1906,  In  the  county  court  of  Polk  county  on 
an  Information  filed  therein  on  the  6th  day 
of  October,  1906,  a  certified  copy  of  which 


information  is  hereto  attached,  and  made  a 
part  of  this  petition. 

"That  on  said  5th  day  of  December,  1908, 
in  open  court  in  said  county  court,  the  said 
Ben  Terrell  was  sentenced  by  the  Honorable 
W.  S.  Preton,  judge  of  said  court,  as  fol- 
lows: «It  is  the  sentence  of  the  law  that  you, 
Ben  Terrell,  be  confined  In  the  Jail  of  Polk 
county  at  hard  labor  for  a  term  of  twelve 
months' — a  certified  copy  of  which  Judgment 
and  sentence  of  the  court  Is  hereto  attached 
and  made  a  part  of  this  petition. 

"The  said  Ben  Terrell,  being  now  deprived 
of  his  liberty,  and  acting  herein  by  the  peti- 
tioner, W.  C  Sprott,  shows  that  there  was  no 
appeal  from  said  judgment,  and  that  it  went 
into  operation  on  said  5th  day  of  December, 
1906,  and  that  It  has  ever  since  been  opera- 
tive, and  the  said  Ben  Terrell  has  continu- 
ously since  been  in  the  custody  of  the  law 
and  subject  to  the  commands  of  the  sheriff 
of  Polk  county,  and  has  complied  with  all 
conditions  and  commands  placed  upon  him; 
that  he  has  by  reason  of  said  sentence  work- 
ed on  the  public  roads  of  said  county  at  vari- 
ous times  as  a  county  convict  during  said  12 
months,  at  others  allowed  to  be  at  large  on 
conditions,  as  was,  while  serving  time  as  a 
convict  on  the  public  roads,  transferred  to 
the  custody  of  said  Wiggins  &  Rlgglns,  les- 
sees, where  he  was  held  In  custody  at  labor 
as  a  convict  before  and  at  the  time  of  the 
expiration  of  his  sentence  on  the  5th  day  of 
November,  1907,  and  where  he  Is  now  still  so 
held  as  a  convict  at  labor,  and  deprived  of 
his  liberty  notwithstanding  said  sentence  ex- 
pired on  said  last-named  date,  and  he  is  now 
denied  of  his  liberty  by  the  said  J.  R.  Wig- 
gins, sheriff,  and  Wiggins  &  Rlgglns,  lessees 
of  convicts. 

"The  said  Ben  Terrell,  through  your  peti- 
tioner, W.  C.  Sprott,  alleges,  by  reason  of 
these  facts,  that  his  present  and  further  de- 
tention and  Imprisonment  are  Illegal,  and 
that  he  is  entitled  to  his  liberty,  and  he  prays 
that  the  state's  most  gracious  writ  of  habeas 
corpus  be  directed  to  the  said  J.  R.  Wiggins, 
sheriff,  and  Wiggins  &  Rlgglns,  lessees,  to 
produce  the  body  of  the  said  Ben  Terrell 
before  your  honor  on  a  day  to  be  named 
therein,  together  with  the  cause  of  his  pres- 
ent detention,  that  the  matter  of  said  pres- 
ent detention  may  be  inquired  Into  and  jus- 
tice done  In  the  premises.  And  petitioner 
will  ever  pray,"  etc. 

A  copy  of  the  Information  and  Judgment 
are  attached  to  the  petition.  The  writ  was 
issued,  and  the  following  return  made  by  the 
sheriff:  "In  the  matter  of  the  petition  of  W 
O.  Sprott,  a  citizen  of  Polk  county,  Fla., 
for  a  writ  of  habeas  corpus  In  behalf  of  one 
Ben  Terrell.  Comes  now  J.  R.  Wiggins,  sher- 
iff of  Polk  county,  Fla.,  and  In  answer  to  the 
writ  of  habeas  corpus  issued  by  the  Honor- 
able Jos.  B.  Wall  on  the  1st  day  of  January, 
A.  D.  1908,  and  says  that  he  does  not  and 
has  not  deprived  the  said  Ben  Terrell  of  his 
liberty  Illegally  or  without  due  process  o1 
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law,  but  that  the  cause  of  his  detention  is  as 
follows:  That  on  the  5th  day  of  December, 
A.  D.  1906,  the  said  Ben  Terrell  in  open 
court  of  Polk  county,  Fla.,  entered  a  plea  of 
guilty  to  selling  intoxicating  liquors,  con- 
trary to  prohibition  regulations,  and  that  the 
court  entered  a  sentence  that  tbe  said  Ben 
Terrell  be  confined  in  the  county  Jail  at  hard 
labor  for  a  period  of  12  months,  and  it  was 
further  ordered  that,  upon  the  payment  of 
|50  and  costs,  tbe  above  sentence  would  be 
suspended  during  such  time  as  defendant  ab- 
stained from  selling  spirituous,  vinous,  or 
malt  liquors,  from  being  or  staying  where 
any  such  liquors  are  sold,  or  from  maintain- 
ing, keeping,  or  being  Interested  in  any  place 
of  business  or  institution  where  any  such 
liquors  are  sold  or  kept,  and  that  the  said 
Ben  Terrell,  of  his  own  volition,  paid  Into 
the  court  the  said  fifty  ($50)  dollars  and 
costs,  and  that  the  respondent  then  had  no 
authority  in  the  premises  to  execute  the  sen- 
tence of  the  court  without  a  commitment  du- 
ly issued  in  accordance  with  law;  that  the 
said  Ben  Terrell  was  at  liberty  on  a  bail  bond 
providing  for  his  appearance  at  that  term  of 
court,  and  from  term  to  term  until  bis  dis- 
charge by  due  course  of  law;  that  on  the 
19th  day  of  September,  1907,  the  clerk  of 
the  county  court  of  Polk  county,  Fla.,  issued 
and  placed  in  the  respondent's  hands,  as 
sheriff  of  said  county,  a  commitment  com- 
manding him  as  said  sheriff  to  take  the  said 
Ben  Terrell  into  his  custody,  and  safely  keep 
until  he  had  served  the  12  months  in  the 
county  jail  at  hard  labor,  in  accordance  with 
the  judgment  and  sentence  of  tbe  county 
court,  and  that,  acting  under  and  by  virtue  of 
said  commitment,  the  respondent  took  the 
said  Ben  Terrell  into  his  custody,  and  deliv- 
ered him  to  Wiggins  &  Rigglns,  lessees  of 
the  county  convicts  of  Polk  county,  Fla.,  and 
that  the  actual  time  served  In  the  county  jail 
at  hard  labor  by  tbe  said  Ben  Terrell,  under 
and  by  virtue  of  the  said  sentence,  and  the 
length  of  time  he  has  been  in  the  custody  of 
your  respondent  as  sheriff,  has  only  been  60 
days;  that  there  is  a  further  term  of  10 
months  of  said  sentence  unserved,  and  that 
the  said  Ben  Terrell  is  being  held  for  the 
purpose  of  completing  said  sentence;  that  the 
said  Ben  Terrell  was  never  In  the  custody  of 
your  respondent  after  the  rendition  of  the 
Judgment  above  set  forth  until  the  19th  day 
of  September,  1907.  when  the  commitment 
was  issued  by  the  clerk,  a  copy  of  which  Is 
hereto  attached  and  made  a  part  of  this  an- 
swer, and  placed  in  the  hands  of  the  respond- 
ent; that  the  petitioner,  through  his  attor- 
ney, to  the  best  knowledge  and  belief  of  your 
respondent,  entered  into  an  agreement  with 
the  prosecuting  attorney  of  the  county  court 
of  Polk  county,  Fla.,  that  the  said  Ben  Ter- 
rell would  enter  a  plea  of  guilty  to  the  charge 
of  selling  intoxicating  liquors,  contrary  to 
prohibition  regulations,  and  that  thereupon 
the  court  should  sentence  him  to  imprison- 
ment in  the  county  Jail  at  hard  labor  for  a 


period  of  12  months;  and  that  said  sentence 
should  be  suspended  during  good  behavior 
upon  the  payment  of  fifty  ($50)  dollars  and 
costs,  and,  in  conformity  with  that  agreement, 
the  defendant,  Ben  Terrell,  through  his  attor- 
ney at  law,  entered  a  plea  of  guilty,  and  did 
not  appear  in  court  again,  nor  was  he  ever  in 
the  custody  of  your  respondent  until,  as 
above  set  forth,  but  that  .he  was  at  liberty  by 
his  own  consent  and  at  his  own  request,  iu 
accordance  with  the  agreement  entered  into 
between  his  attorneys  and  the  prosecuting  at- 
torney of  the  county  court  of  Polk  county. 
Fla.  J.  R.  Wiggins, 

"Sheriff  of  Polk  County,  Florida." 

Tbe  case  came  on  for  hearing  on  tbe  6th 
of  February,  1908,  when  the  judge  entered 
the  following  order:  "After  an  exhaustive  ex- 
amination of  the  authorities  in  this  case,  and 
it  appearing  that  the  petitioner  has  only  suf- 
fered about  one-sixth  of  the  term  of  impris- 
onment imposed  upon  him  by  the  judgment 
of  the  county  court,  and  that  during  the  bal- 
ance of  the  term  he  was  at  liberty  with  his 
own  consent,  if  not  at  his  own  request;  It  is 
considered,  ordered,  and  adjudged  that  the 
petitioner  is  not  entitled  to  be  discharged  un- 
til the  expiration  of  the  twelve  months  dur- 
ing which  he  has  been  actually  imprisoned. 

"It  Is  further  ordered  that  the  writ  be  dis- 
missed and  the  petitioner  remanded. 

"Done  and  ordered  at  chambers  in  the  city 
of  Tampa  this  the  6th  day  of  February,  A. 
D.  1908.  J.  B.  Wall,  Circuit  Judge." 

The  writ  of  error  was  taken  from  this  or- 
der. 

J.  W.  Brady,  for  plaintiff  In  error. 

HOCKER,  J.  (after  stating  the  facts  as 
above).  It  is  contended  here  that  the  plaintiff 
in  error  was  entitled  to  his  discharge  after  the 
expiration  of  12  months  from  the  date  of  tbe 
sentence,  and  Miller  v.  State,  15  Fla.  575,  is 
relied  on  to  support  this  contention.  Subse- 
quent to  the  decision  in  that  case  the  ques- 
tion involved  was  very  thoroughly  examined 
In  the  case  of  State  v.  Home,  52  Fla.  125.  42 
South.  388,  7  L.  R.  A.  (N.  S.)  719.  There  is 
no  bill  of  exceptions  In  this  case,  and  it  will 
be  observed  that  the  Judge  below  finds  that 
the  petitioner  has  only  suffered  about  one- 
sixth  of  the  term  of  imprisonment  imposed 
upon  him  by  the  judgment  of  the  county 
court,  and  that  during  the  balance  of  the 
term  be  was  at  liberty  with  his  own  consent, 
if  not  at  his  own  request.  He  therefore  re- 
fused to  discharge  the  plaintiff  in  error. 
This  ruling  of  the  circuit  judge  was  in  har- 
mony with  the  principles  of  the  case  of  Stare 
v.  Home,  supra.  On  page  135  of  52  Fbu 
page  391  of  42  South.  (7  L.  R.  A.  [N.  8.]  711«. 
the  court  says:  "The  law  does  not  contem- 
plate that  tbe  court  In  fixing  the  punishment 
shall  also  fix  tbe  beginning  and  ending  <:f 
the  period  during  which  the  Imprisonment 
shall  be  suffered.  The  time  fixed  for  execut- 
ing a  sentence,  or  for  the  commencement  of 
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Its  execution,  is  not  one  of  Its  essential  ele- 
ments, and,  strictly  speaking,  is  not  a  part 
of  the  sentence  at  all.  The  essential  portion 
of  the  sentence  is  the  punishment,  Including 
the  kind  of  punishment  and  the  amount 
thereof,  without  reference  to  the  time  when 
it  shall  be  Inflicted.  The  sentence,  with  ref- 
erence to  the  kind  of  punishment  and  the 
amount  thereof,  should  as  a  rule  be  strictly 
executed.  But  the  order  of  the  court  with 
reference  to  the  time  when  the  sentence  shall 
be  executed  is  not  so  material.  Expiration 
of  the  time  without  imprisonment  Is  In  no 
sense  an  execution  of  the  sentence."  It  is 
true  that  in  this  case  the  county  Judge  does 
not  fix  the  time  for  the  beginning  of  the  sen- 
tence as  was  done  in  the  Home  Case ;  but  this 
circumstance  adds  greater  force  to  the  state- 
ment "expiration  of  time  without  imprison- 
ment is  in  no  sense  an  execution  of  the  sen- 
tence," for  the  circuit  Judge  finds  that  only 
about  one-sixth  of  the  time  of  imprisonment 
Imposed  had  been  suffered  by  the  petitioner, 
and  that  during  the  balance  of  the  term  he 
was  at  liberty  with  his  own  consent  if  not 
at  his  own  request.  We  thoroughly  agree 
with  the  circuit  Judge  that  the  petitioner  was 
not  entitled  to  be  discharged,  and  his  order 
Is  hereby  affirmed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEPORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opin- 
ion. 


SPENCER  v.  DELL. 
(Supreme  Court  of  Florida,  Division  B.  April 
15,  1908.) 

Appeal  and  Erbob  —  Review  —  Objections 
Not  Made  Below. 

A  bill  was  filed  to  foreclose  a  mortgage 
made  to  secure  a  note  both  dated  19th  of  Feb- 
ruary. 1908,  given  for  advances  made  in  1905 
and  1906.  The  mortgage,  however,  describes  the 
note  as  dated  19th  of  February,  1896.  The  an- 
swer, without^  specifically  referring  to  this  dis- 
crepancy, denies  that  the  defendant  ever  made 
a  mortgage  to  secure  the  payment  of  said  note. 
On  final  hearing  objections  were  made  that  the 
mortgage  and  note  exhibited  in  evidence  were 
not  the  note  and  mortgage  sued  on  and  attached 
to  the  bill.  The  specific  variance  in  the  dates  was 
not  called  to  the  attention  of  the  circuit  judge. 
The  evidence  showed  that  the  note  and  mortgage 
exhibited  in  evidence  were  executed  at  the  same 
time,  and  the  mortgage  was  given  to  secure  this 
note.  Held,  that  it  is  too  late  for  the  defendant 
to  insist  upon  this  incorrect  description  in  the 
mortgage  of  the  date  of  note,  on  appeal,  in  this 
court,  for  the  first  time. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Alachua  .Coun- 
ty: James  T.  Wills,  Judge. 

Bill  by  S.  C.  Dell  against  E.  G.  Spencer. 
Decree  for  complainant,  and  defendant  ap- 
peals. Affirmed. 

Horatio  Davis  and  Evans  Halle,  for  ap- 
pellant Chris  Hatheson,  for  appellee. 


HOCKER,  J.  On  October  25,  1906,  the  ap- 
pellee filed  a  bill  In  the  circuit  court  of 
Alachua  county  against  the  appellant  to  fore- 
close a  mortgage.  The  bill  alleged  that  on 
the  19th  of  February,  1906,  the  defendant, 
Spencer,  being  Indebted  to  Dell  &  Jordan,  a 
firm  composed  of  S.  O.  Dell  and  J.  B.  Jordan, 
In  the  sum  of  $125,  executed  his  promissory 
note  for  the  same  due  the  1st  of  October,  1906, 
with  10  per  cent  interest  a  copy  of  which 
note  Is  made  a  part  of  the  bill ;  that  on  the 
same  day,  viz.,  February  19,  1906,  to  secure 
the  payment  of  the  above-mentioned  note*  the 
defendant  Spencer,  by  chattel  mortgage  con- 
veyed to  "your  orator"  the  property  In  said 
Alachua  county,  which  Is  described  as  the 
crops  of  whatever  species  now  growing  or 
which  may  be  hereafter  planted,  grown,  or 
gathered  by  him  In  Alachua  county,  and  also 
one  bay  mare  named  Maud  and  one  one-horse 
wagon."  The  bill  alleges  that  the  mortgage 
was  recorded  In  the  clerk's  office  of  Alachua 
county  on  March  28,  1906.  The  bill  further 
alleges  that  the  firm  of  Dell  &  Jordan  was 
dissolved  on  the  16th  of  October,  1906,  and 
that  Jordan  sold  and  assigned  all  his  interest 
in  the  aforesaid  note  and  mortgage  to  Dell, 
and  that  the  latter  is  the  .exclusive  owner 
of  the  same;  that  no  part  of  the  principal 
and  interest  has  been  paid ;  that  a  solicitor's 
fee  is  due.  The  bill  prays  for  an  accounting 
and  for  special  and  general  relief.  The  mort- 
gage is  attached  to  the  bill  as  a  part  thereof. 

The  defendant,  Spencer,  answered  the  bill, 
admitting  the  execution  of  the  note,  denying 
that  "he  ever  made  a  mortgage  to  secure  the 
payment  of  said  note  as  stated  in  the  bill," 
that  he  knows '  nothing  of  the  dissolution  of 
the  firm  of  Dell  and  Jordan,  and  the  transfer 
of  the  note  and  mortgage  to  Dell,  denies  that 
no  part  of  the  note  has  been  paid,  and  that 
there  remains  due  $125,  with  Interest  and  at- 
torney's fees,  and  alleges  that  as  to  the  crops 
mentioned  in  the  bill  and  mortgage  there  Is 
no  equity  in  the  bill. 

Replication  was  filed  and  testimony  taken 
by  the  complainant.  Interrogatories  pro- 
pounded to  Minnie  Marclonny  (nee  Thigpen) 
numbered  from  one  to  eight,  with  her  an- 
swers thereto,  were  offered  In  evidence  with 
exhibits.  The  defendant  objected  to  these  be- 
cause they  were  irrelevant  and  immaterial. 

S.  C.  Dell,  the  complainant  testified  In  sub- 
stance that  he  was  the  complainant;  that  he 
knew  E  G.  Spencer,  the  defendant;  that  the 
note  and  mortgage  were  given  for  advances 
made  In  1905  and  1906;  that  he  was  then 
In  partnership  with  J.  B.  Jordan;  that  he 
bought  his  interest  October  16,  1906,  and 
took  a  transfer  of  it  Dell  Identifies  the  note 
and  mortgage  sued  on.  He  was  then  asked 
to  examine  the  same,  and  state  whether  it 
is  the  note  made  by  Spencer  and  referred  to 
in  the  witness'  testimony.  This  was  objected 
to  as  immaterial  and  irrelevant.  The  witness 
then  says  that  Spencer  executed  no  other 
papers ;  that  the  note  and  the  mortgage  were 


Digitized  by  Google 


730 


46  SOUTHERN  REPORTER. 


(l'la. 


executed  in  his  presence,  and  the  presence  of 
two  witnesses.  Mr.  Dell  was  then  handed  a 
paper  which  he  Identified  as  the  mortgage 
executed  by  the  defendant  and  It  was  offered 
in  evidence,  to  which  the  defendant  objected 
that  It  was  immaterial,  irrelevant,  and  not 
germane  to"  this  suit.  Mr.  Dell  further  tes- 
tified that  no  part  of  the  principal  or  in- 
terest of  the  note  and  mortgage  had  been 
paid,  and  that  he  employed  counsel  to  take 
legal  proceedings  for  collecting  jtbe  note. 

Mrs.  Minnie  Marcionny  was  examined  on 
interrogatories  before  a  notary  public  by 
agreement  subject  to  objections  to  the  rele- 
vancy, competency,  and  materiality  of  her  tes- 
timony. She  testified  that  in  1906  she  lived 
in  Alachua  county;  that  her  name  was  then 
Minnie  Thigpen,  and  since  then  she  had 
married;  that  she  was  called  on  to  witness 
the  mortgage  sued  on  by  S.  O.  Dell,  and  did 
so,  and  that  S.  C.  Dell,  Mr.  Spencer,  and  Mr. 
Farris,  were  present  The  note  and  mort- 
gage filed  show  that  she  and  W.  A.  Farris 
witnessed  them  both.  When  the  case  came  on 
for  final  hearing,  the  defendant  Insisted  on 
objections  1,  2,  and  3  to  the  Interrogatories, 
note,  and  mortgage.  Objections  1,  2,  and  3 
to  the  note  are  based  on  the  fact  that  the 
mortgage  is  made  to  Dell  &  Jordan  and  not  to 
"Orator  S.  C.  Dell,"  and  "said  mortgage  is 
not  the  mortgage  described  in  the  bill  and 
suit  on  hearing,  and  the  note  described  in 
the  bill  Is  not  the  note  attached  to  the  bill, 
nor  the  one  offered  In  evidence  nor  described 
in  the  mortgage.  As  to  objections  No.  3 
on  page  4,  our  objections  are  well  taken  be- 
cause the  mortgage  attached  to  the  bill  is  a 
different  mortgage  from  the  one  described  in 
the  bill,  and  the  laws  of  Florida  require  the 
original  or  a  certified  copy  of  the  mortgage  to 
be  attached  to  the  bill.  The  mortgage  so  at- 
tached Is  made  to  Dell  &  Jordan,  and  the 
mortgage  described  In  the  bill  Is  described  as 
"by  chattel  mortgage  conveyed  to  your  ora- 
tor," and  "orator  is  described  as  S.  C.  Dell  In 
the  bill." 

The  foregoing  are  the  objections,  and  only 
objections,  to  the  testimony  presented  to  the 
circuit  judge  as  shown  by  the  record.  He 
overruled  the  objections,  and  entered  a  final 
decree  of  foreclosure  In  favor  of  the  com- 
plainant, Dell,  who  Is  the  appellee  here,  and 
from  this  decree  an  appeal  was  taken. 

The  only  assignment  of  error  argued  here 
is  that  the  court  erred  In  overruling  defend- 
ant's objection  to  the  Introduction  of  the 
mortgage  in  evidence.  The  only  objection 
now  urged  is  that  the  mortgage  describes  the 
note,  the  payment  of  which  It  was  made  to 
secure,  as  dated  the  19th  of  February,  1896, 
whereas,  the  note  Is  dated  19th  of  February, 
1906.  It  is  contended  In  the  brief  filed  by  ap- 
pellant that  this  objection  was  pointed  out 
in  the  answer,  and  that  no  effort  was  made  to 
show  that  the  date  written  In  the  mortgage 
was  a  mistake.  We  have  read  the  answer 
carefully,  and  no  such  specific  objection  is  to 


be  found  in  it.  The  only  reference  in  the 
answer  to  the  mortgage  is  as  follows:  "(2) 
That  he  denies  that  he  ever  made  a  mort- 
gage to  secure  the  payment  of  said  note  as 
stated  in  the  bill." 

The  only  specific  objection  to  the  mortgage 
urged  before  the  circuit  judge  on  final  bear- 
ing is  that  the  bill  alleges  the  mortgage  to 
have  been  given  to  "your  orator,"  whereas 
it  was  given  to  Dell  &  Jordan.  So  that  so  far 
as  we  can  discover,  the  objection  that  the 
mortgage  describes  the  note  as  dated  Febru- 
ary 19,  1896,  Is  made  here  for  the  first  time 

This  court  in  Pinney  v.  Pinney,  46  Fla.  559. 
36  South.  95,  laid  down  this  rule:  "No  ob- 
jection will  be  allowed  to  be  taken  In  the  ap- 
pellate court  to  the  admissibility  or  compe- 
tency of  any  testimony  oral  or  documentary 
found  In  the  record  as  evidence  in  a  chan- 
cery cause,  unless  the  record  affirmatively 
shows  that  the  objection  thereto  was  pre- 
sented to  the  chancellor,  and  expressly  ruled 
upon  by  him  in  the  court  below,  or  before  the 
final  hearing."  In  Sims  v.  State,  54  Fla.  100, 
44  South.  737,  this  court  holds  that  "general 
objections  to  the  admission  of  evidence  with- 
out stating  any  grounds  of  objection  will  not 
avail  unless  the  evidence  is  not  admlsssible 
under  any  circumstances."  It  is  also  held  in 
that  case  and  others  therein  cited  that  where 
objections  to  the  admission  of  evidence  at  a 
trial  are  stated  to  be  upon,  and  are  confined 
to  particular  grounds,  no  other  ground  of 
objection  will  ordinarily  be  considered  by  the 
appellate  court. 

If  the  specific  objection  to  the  mortgage 
urged  here  had  been  made  in  the  circuit 
court,  it  Is  entirely  probable  that  the  court 
would  have  permitted  the  complainant  to 
amend  his  bill  alleging  the  mistake  in  the 
date  of  the  note  as  given  in  the  mortgage, 
and  praying  a  reformation  thereof  as  well  as 
a  foreclosure.  It  is  said  in  Story's  Equity 
Pleading  (10th  Ed.)  8  883:  "As,  in  courts  of 
equity,  mispleading  in  matter  of  form  Is 
never  allowed  to  prejudice  any  party,  the 
real  and  substantial  merits  of  the  case  are 
always  looked  to ;  *  *  •  for  the  court  will 
upon  the  discovery  of  any  errors  of  this 
sort  allow  an  amendment  of  them,  or  will 
wholly  overlook  them  at  the  hearing  as  warr- 
ed. *  *  •  In  many  cases,  also,  courts  of 
equity  will  allow  substantial  defects  to  be 
amended,  if  the  cause  Is  in  such  a  stage,  as 
that  they  can  be  properly  amended."  In  sec- 
tion 884  it  is  said  that  the  plaintiff  will  be 
allowed  amendments  to  correct  mistakes. 
See  the  full  discussion  in  the  text,  and  Fletch- 
er's Equity  PI.  &  Pr.  8  378  et  seq. 

The  testimony  of  the  complainant  clearly 
shows  that  the  mortgage  and  note  were  ex- 
ecuted at  the  same  time  and  attested  by  the 
same  witnesses,  and  that  the  mortgage  was 
Intended  to  secure  the  payment  of  the  iden- 
tical note  described  In  the  bill.  Under  these 
circumstances  we  find  no  reversible  error  in 
the  record. 
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The  decree  of  the  circuit  court  Is  affirmed, 
at  the  cost  of  appellant. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


LOVELAND  et  al.  v.  PERKINS  et  al. 

(Supreme  Court  of  Florida,  Division  B.  April 
15,  1908.) 

1.  Trial— Objections  to  Evidence. 

Where  the  propriety  or  sufficiency  of  pleas 
is  not  questioned,  and  the  defenses  presented  are 
not  immaterial,  and  issue  is  joined  on  them,  ob- 
jections to  questions  merely  introductory,  and 
to  questions  tending  to  elicit  evidence  in  support 
of  the  pleas,  are  properly  overruled. 

2.  Appeal  and  Ebbob— Review— Conflict- 
ing Evidence. 

Where  there  is  a  conflict  of  evidence  upon 
the  issues  made  by  the  pleadings,  this  court  will 
not  ordinarily  sustain  an  objection  made  on  a 
motion  for  a  new  trial  that  the  verdict  is  con- 
trary to  law  and  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3935-3937.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hamilton  County; 
Bascom  H.  Palmer,  Judge. 

Action  by  Theodore  Loveland  and  James 
L.  Records,  under  the  firm  name  of  the 'Equi- 
table Manufacturing  Company,  against  W.  L. 
Perkins  and  the  Dixon  Lumber  Company. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.  Affirmed. 

H.  J.  McCall,  for  plaintiffs  in  error.  Rob- 
erson,  Small  &  Stephens,  for  defendants  In 
error. 

HOCKER,  J.  The  plaintiffs  in  error  sued 
the  defendants  In  error  In  the  circuit  court 
of  Hamilton  county  in  an  action  at  law.  The 
declaration  contained  the  ordinary  common 
counts  for  goods,  wares,  and  merchandise 
bargained  and  sold,  for  money  lent,  for  money 
paid,  and  money  found  to  be  due,  and  a  spe- 
cial count  as  follows: 

"For  that  the  said  defendants  became  and 
are  Indebted  to  the  plaintiff  in  the  sum  of 
$197.60  for  goods,  wares,  and  merchandise 
bargained  and  sold  by  the  plaintiffs  to  the 
defendants,  and  the  said  defendants,  being 
thus  indebted  to  the  plaintiffs  did  on  the 
 day  of  ,  1903,  executed  and  de- 
livered to  the  plaintiffs  their  written  agree- 
ment wherein  they  promise  to  pay  said  amount 
of  $197.60,  in  three,  six,  nine,  and  twelve 
months  after  the  date  thereof ;  that  the  said 
plaintiffs  bargained  and  sold  said  goods  to 
defendants,  and  have  in  all  respects  complied 
with  and  performed  their  part  of  said  con- 
tract, and  yet  the  defendants  have  failed  and 
refused  to  pay  for  said  goods,  wares,  and 
merchandise  so  bargained  and  sold  to  them 
as  aforesaid.  A  copy  of  said  written  agree- 
ment is  hereto  attached."    No  copy  of  the 


agreement  is  attached  to  the  declaration  con- 
tained In  the  record  here. 

The  defendants  filed  a  plea  to  the  declara- 
tion, wherein  they,  In  substance,  allege  a 
total  failure  of  consideration  on  which  the 
contract  sued  on  was  based,  in  that  on  the 

  day  of   ,  1903,  the  defendants 

entered  Into  a  contract  with  the  plaintiffs, 
a  copy  of  which  is  attached  to  the  files  in 
the  cause,  by  which  the  plaintiffs  promised 
and  agreed  to  ship  defendants  not  more  than 
$197.60  of  goods,  etc.,  together  with  a  nice 
show  case  and  fixtures  large  enough  to  taste- 
fully display  said  goods,  eta ;  that  plaintiffs' 
salesman,  a  few  moments  immediately  pre- 
ceding the  time  of  signing  execution,  and  de- 
livery of  said  contract,  did  exhibit  to  the  de- 
fendants samples  of  said  goods,  etc.,  and 
represented  them  to  be  the  same  In  quality 
and  material  as  those  mentioned  in  the  con- 
tract, and  in  consideration  of  the  faithful 
execution  of  said  contract  by  the  plaintiffs 
defendants  executed  said  contract.  Defend- 
ants aver  that  the  plaintiffs  did  not  carry 
out  and  perform  said  contract,  in  this:  That 
the  plaintiffs  did  not  ship  the  show  case  as 
they  contracted  to  do,  nor  the  assortment  of 
goods,  etc.,  the  same  in  quality  and  material 
as  the  samples  shown  defendants,  but  did 
ship  under  the  false  pretense  that  the  goods, 
etc.,  were  the  same  in  quality  and  material 
as  shown  to  defendant  by  plaintiffs'  salesman, 
an  assortment  of  goods  which  were  not  the 
same  in  quality  and  material,  which  defend- 
ants received  from  the  transportation  com- 
panies. The  goods  were  found  to  be  of  infe- 
rior quality.  The  plea  then  proceeds  to  state 
at  length  that  the  goods  which  were  to  be 
of  gold  plate  were  brass  or  other  substance 
not  contracted  for,  and  of  inferior  quality. 
It  can  be  mentioned  here  that  the  articles 
contracted  for  were  called  jewelry.  The  de- 
fendants then  in  their  plea  allege  that  with- 
in two  days  after  the  arrival  of  the  goods 
they  repacked  the  same  and  delivered  them 
to  a  railroad  company,  and  billed  them  back 
to  the  plaintiffs,  and  notified  the  plaintiffs  of 
the  return  of  the  goods  and  defendants'  rea- 
son for  refusing  to  receive  and  accept  them. 

There  Is  also  a  second  plea  which  briefly 
alleges  that  the  contract  sued  on  is  without 
any  consideration. 

The  plaintiffs  joined  issue  on  these  pleas, 
and  a  trial  before  a  jury  was  had  resulting 
In  a  verdict  and  judgment  for  the  defendants. 
A  writ  of  error  was  taken  from  this  judg- 
ment. 

The  first  three  assignments  question  the 
rulings  of  the  court  permitting  the  defend- 
ants to  propound  the  following  questions  to 
their  witness  W.  L.  Perkins.  They  are  as 
follows : 

(1)  "Did  you  have  a  conversation  with 
reference  to  the  kind  and  quality  of  the 
jewelry  before  the  execution  of  the  contract?" 

(2)  "State  whether  or  not  in  signing  that 
contract  you  were  ordering  of  the  plaintiffs 
in  this  case  articles  of  jewelry  of  like  kind 
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and  quality  and  character  as  those  exhibited 
to  you  by  Mr.  Sullivan  their  agent." 

(3)  "Mr.  Perkins,  were  the  goods  you  re- 
ceived from  the  plaintiffs  and  which  they 
shipped  you  purporting  to  be  the  goods  men- 
tioned in  the  written  contract,  were  they  the 
goods  which  you  ordered  from  the  plain- 
tiffs?" 

The  only  objection  to  these  questions  was 
that  they  sought  to  vary  the  terms  of  a  writ- 
ten contract.  The  witness  who  was  one  of 
the  defendants  had  testified  that  he  nego- 
tiated with  a  Mr.  Sullivan  who  was  the  agent 
of  the  plaintiffs  in  making  the  contract  for 
the  jewelry.  It  is  apparent  that  two  of  the 
questions  were  Intended,  as  the  answers  to 
them  show  to  elicit  testimony  in  proof  of 
the  pleas  upon  which  issue  had  been  joined. 
The  other  question  was  merely  introductory. 
The  propriety  or  sufficiency  of  the  pleas  are 
not  questioned  before  this  court  by  any  ob- 
jection to  them  made  in  the  court  below. 
The  Issues  presented  by  them  were  not  im- 
material, and  consequently  the  defendant  had 
the  right  to  prove  them  if  he  could  do  so. 
Clyde  Steamship  Co.  v.  Burrows,  36  Fla.  121, 
18  South.  349.  We  find  no  error  in  the  rul- 
ings of  the  court. 

The  fourth  and  last  assignment  of  error  is 
based  on  the  ruling  of  the  court  denying  a 
motion  for  a  new  trial,  and  under  this  it 
is  contended  that  the  verdict  was  contrary  to 
the  law  and  evidence.  As  we  have  said,  the 
trial  was  had  upon  the  issues  made  by  the 
pleadings.  There  was  some  conflict  in  the 
evidence,  but  the  defendants'  testimony  tend- 
ed strongly  to  prove  the  truth  of  their  pleas. 
The  conflict  in  the  testimony  presented  a 
question  for  the  decision  of  the  Jury,  and  we 
do  not  feel  authorized  to  reverse  it. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


BENEDICT  PINEAPPLE  CO.  v.  ATLAN- 
TIC COAST  LINE  R.  CO. 

(Supreme  Court  of  Florida,  Division  A.  April 
20,  1908.) 

1.  Pleading  —  Declaration  —  Demurrer  — 
Specification  of  Grounds— Necessity. 
A  demurrer  or  a  ground  thereof  that  in 
effect  merely  states  that  a  declaration  or  a 
count  therein  is  bad  in  substance,  or  fails  to  al- 
lege a  cause  of  action,  does  not  comply  with  the 
statute  requiring  the  substantial  matters  of  law 
intended  to  be  argued  to  be  stated,  and  will  not 
avail  as  a  demurrer,  unless  it  plainly  appears 
from  a  reading  of  the  declaration  or  count  that 
it  does  not,  by  direct  statements,  or  by  fair  in- 
ferences drawn  therefrom,  contain  all  the  es- 
sentials of  a  cause  of  action. 

[Ed.  Note.— For  cases*  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  8  471.] 


2.  Railroads  —  Injuries  from  Operation— 

Dutt  of  Railroad  Company. 

The  right  of  a  railroad  company  to  ran  in 
engines  and  trains  over  its  tracks  is  coupled 
with  the  duty  to  so  operate  the  engine  as  not 
to  negligently  injure  the  property  of  others 
near  the  track.  The  duty  arises  by  implica- 
tion of  law  out  of  the  relation  of  the  parties  to 
each  other  and  the  circumstances  of  the  case. 

3.  Negligence— Proximate  Cause. 

The  negligent  act  or  omission  for  which  a 
party  is  liable  in  damages  is  one  that  proxi- 
mately, i.  e.,  in  ordinary,  natural  sequence, 
causes  or  contributes  to  causing  an  injury  to 
another,  when  no  independent,  efficient  cause  in- 
tervenes, and  the  injured  party  is  not  at  fault. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  J§  69-81.] 

4.  Same— Natural  and  Probable  Conse- 
quences. 

Liability  for  negligence  extends  to  all  its 
natural,  probable,  and  ordinary  results.  An  in- 
jury that  under  the  circumstances  is  the  nat- 
ural, probable,  and  ordinary  result  of  a  negli- 
gent act  or  omission  is  in  law  held  to  have 
been  contemplated  by  tbe  negligent  party  as  a 
probable  and  proximate  result  of  the  negli- 
gence, when  he  is  informed,  or  by  ordinary  ob- 
servation would  have  been  informed,  of  the 
facts  and  circumstances  attending  the  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  f  71.] 

5.  Same  —  Intervening  Cause  —  Weather 
Conditions. 

The  ordinary  conditions  or  forces  of  na- 
ture, such  as  ordinary  wind,  cold,  heat,  and 
the  like,  that  are  usual  at  the  time  and  place 
and  under  the  circumstances,  and  that  reason- 
ably should  have  been  expected  or  foreseen  as 
probably  to  occur,  are  not.  in  general,  inde- 
pendent, efficient  causes,  when  they  affect  or 
operate  upon  a  negligent  act  or  omission  in 
causing  an  injurious  result. 

6.  Same. 

Those  who  are  negligent  are  held  in  law 
to  know  the  usual  effect  of  ordinary,  natural 
conditions  and  forces  upon  a  negligent  act  or 
omission,  and  to  have  contemplated  the  prob- 
able effect  of  such  conditions  and  forces  upon 
their  negligence  or  upon  its  proximate  results, 
and  to  be  liable  in  damages  for  the  natural 
and  probable  proximate  results  of  the  negli- 
gence. 

7.  Same. 

Where  an  action  is  brought  for  an  injury 
that  is  the  result  of  the  negligence  of  the  de- 
fendant and  of  some  other  contributing  cause 
not  an  independent  efficient  cause,  and  the  re- 
sult could  not  have  been  produced  in  the  ab- 
sence of  either  contributing!  cause,  the  defend- 
ant's negligence  is  a  proximate  cause  of  tbe 
injury,  if,  under  the  circumstances  attending 
the  defendant's  negligence,  the  injury  was  a 
probable,  natural,  and  usual  result  of  the  two 
contributing  causes  that  the  defendant  is  held 
to  have  contemplated,  and  the  plaintiff  or  those 
for  whom  he  is  responsible  did  not  contribute 
proximately  to  tbe  injury. 

["Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  74.] 

8.  Same. 

Where  a  means  such  as  a  cover  has  been 
provided  by  the  owner  of  property  to  protect 
it  from  an  injury  that  will  probablv  occur,  and 
such  cover  is,  without  the  fault  of  the  owner, 
injured  or  destroyed  by  the  negligence  of  an- 
other, who  under  the  circumstances  of  the  case 
knew,  or  should  have  known,  of  the  use  to 
which  the  cover  was  applied  and  of  the  injury 
that  would  probably  result  from  tbe  destruction 
of  the  cover,  and  the  destruction  of  the  cover 
defeats  the  sole  purpose  for  which  it  was  used, 
damages  may  be  recovered  for  injuries  to  the 
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property  that  was  so  protected,  which  proxi- 
mately follow  or  result  from  the  destruction  of 
the  cover  provided  for  the  protection  of  the 
property  injured. 

9.  Railroads  —  Fireb  —  Liability  or  Rail- 
road Company. 

Owners  of  property  have  a  right  to  use  it 
in  any  manner  desired  that  is  not  inconsistent 
with  the  rights  of  others.  This  includes  the 
right  of  those  having  land  near  a  railroad  track 
to  place  a  canvas  cover  over  plants  growing  on 
the  land,  and  the  mere  fact  that  the  cover  is 
within  the  reach  of  sparks  of  fire  emitted  from 
locomotive  engines  passing  on  the  track  near 
by  does  not  relieve  the  railroad  company  from 
liability  for  its  negligence  in  permitting  sparks 
to  escape  from  the  engine  and  born  the  cover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  §  1681.] 

10.  Negligence  —  Fires  —  Damages  —  Con- 

C  CTREE  NT  CAUSE — ACT  OF  GOD. 

Where  cover  is  put  over  growing  plants 
and  fruit  to  protect  them  from  ordinary  and 
usual  cold  and  frost,  and  the  cover  is  burned 
by  the  negligence  of  another,  injury  to  the 
growing  plants  and  fruit  by  ordinary  and  usual 
cold  and  frost  that  should  have  been  expected 
at  the  time  and  place  of  the  negligence  is  not 
such  an  act  of  God  as  will  relieve  from  liabil- 
ity the  party  who  negligently  burned  the  cover. 

11.  Same— Declaration— Contents. 

Where  negligence  is  the  basis  of  recovery, 
the  declaration  should  contain  allegations  of 
the  negligent  act  or  omission  of  the  defendant, 
and  also  allegations  of  facts  to  show  injury  to 
the  plaintiff,  and  that  such  injury  was  a  proxi- 
mate result  of  the  negligence  alleged. 

12.  Railroads— Fires— Declaration— Suffi- 
ciency. 

A  declaration,  which  states  that  the  de- 
fendant railroad  company  "so  carelessly  and 
negligently  managed  and  operated  one  of  its 
locomotives  *  *  *  that  fire  escaped  there- 
from and  set  fire  to  the  canvas  cover  or  cloth 
with  which  a  pinery  belonging  to  the  plaintiff 
and  situated  near  to  the  track  of  the  defendant 
*  *  *  was  covered,  and  burned  a  large  part, 
to  wit,  about  one  acre  of  said  cover,"  and  al- 
leges damages  in  a  stated  amount,  is  sufficient 
to  authorize  a  recovery  of  general  damages  or 
such  as  necessarily  result  from  the  burning  of 
the  canvas  cover  to  the  extent  of  its  value  with- 
in the  stated  amount. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1698-1703.] 

13.  Same. 

In  an  action  for  damages,  where  it  is  in 
effect  alleged  that  in  the  month  of  January  the 
defendant  negligently  burned  the  cover  used  to 
protect  growing  plants  and  fruit  from  injury  by 
ordinary  cold  and  frost  usual  "in  the  winter 
season"  at  the  place  of  the  negligence,  of  which 
use   to  prevent  probable  injury  the  defendant 
knew,  or  should  nave  known,  that  shortly  after 
the  burning  of  the  cover  the  plants  and  fruit 
were  injured  by  frost  and  cold,  which  injury 
defendant  should  have  anticipated,  and  that 
the  injury  "was  caused  by  the  negligence  of  the 
defendant  in  burning  part  of  the  cover  as  afore- 
said," and  damages  are  claimed,  it  is  not  neces- 
sary to  allege  "that  at  the  time  of  the  occur- 
rence of  the  fire  the  weather  was  such  that  cold 
and  frost  could  be  anticipated  by  the  defend- 
ant." or  "that  in  the  month  of  January  cold  and 
frost  of  such  character  as  to  damage  growing 
plants  ordinarily  occurred."    The  court  knows 
judicially  that  January  is  in  the  winter  sea- 
son.    If  frost  or  cold  of  any  degree  injured 
the  plants  and  fruit,  as  a  proximate  result  of 
the   defendant's  negligence,  under  the  circum- 
stances  as  alleged,  the  extent  of  the  cold  or 
the  condition  of  the  weather  at  the  time  of  the 
negligence  are  not  material. 
14.  Same. 

An  allegation  that  injury  to  growing  plants 
and  fruit  by  frost  and  cold  occurred  after  and 


as  a  result  of  the  negligent  burning  of  the  cov- 
ed used  to  protect  the  plants  and  fruit  from 
frost  and  cold  sufficiently  connects  by  ordinary, 
natural  sequence  the  negligence  and  the  injury. 

15.  Same— Contributory  Negligence  —  Ef- 
fect. 

In  view  of  the  peculiar  risks  and  duties 
of  railroad  companies  in  the  use  of  dangerous 
machinery  running  rapidly  and  carrying  fire 
along  the  lines  of  road,  the  statutes  of  the  state 
provide  that  railroad  companies  shall  be  liable 
for  any  damage  to  property  by  the  running  of 
trains  or  other  machinery,  unless  the  companies 
shall  make  it  appear  that  their  agents  have  ex- 
ercised all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  in  all  cases  being  against 
the  companies,  and  that,  if  the  complainant  and 
the  agents  of  the  companies  are  both  at  fault, 
the  former  may  recover,  but  the  damages  shall  be 
diminished  or  increased  by  the  jury  in  propor- 
tion to  the  amount  of  default  attributable.to  the 
complainant.  Under  these  statutes,  a  complain- 
ant has  a  right  of  action  for  the  negligence  of 
a  railroad  company,  even  if  he  has  also  been 
negligent,  but  the  amount  of  recovery  is  affect- 
ed by  the  complainant's  negligence. 

16.  Pleading  —  Demurrer  —  Declaration 
Good  in  Part. 

Where  a  declaration  states  a  cause  of  ac-  • 
tion  for  any  recovery,  a  demurrer  thereto  should 
be  overruled. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  39,  Pleading,  §f  486,  487.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Orange  County; 
Minor  S.  Jones,  Judge. 

Action  by  ,the  Benedict  Pineapple  Company 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Demurrer  to  the  amended  dec- 
laration was  sustained,  and,  plaintiff  refus- 
ing to  further  amend,  judgment  was  entered 
for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

On  a  former  writ  of  error  the  original 
declaration  in  this  cause  was  held  to  be  de- 
fective, and  a  judgment  obtained  against 
the  railroad  company  was  reversed.  At- 
lantic Coast  Line  R.  JL  Co.  v.  Benedict 
Pineapple  Co.,  52  Fla.  165,  42  South.  529. 

The  amended  declaration  is  as  follows: 

"The  Benedict  Pineapple  Company,  a  cor- 
poration existing  under  the  laws  of  the 
state  of  Florida,  by  Massey  &  Warlow,  its 
attorneys,  sues  the  Atlantic  Coast  Line  Rail- 
road Company,. a  corporation: 

"For  that  the  defendant  is  a  railroad  cor- 
poration operating  a  railroad  through  the 
city  of  Orlando,  and  In  the  winter  season, 
to  wit,  on  or  about  the  7th  day  of  January, 
A.  D.  1905,  it  so  carelessly  and  negligently 
managed  and  operated  one  of  its  locomo- 
tives while  drawing  a  train  through  said 
city,  in  Orange  county  aforesaid,  that  Are 
escaped  from  said  locomotive  and  set  fire 
to  the  canvas  or  cloth  with  which  a  pinery 
belonging  to  the  plaintiff  and  situated  near 
to  the  track  of  the  defendant  in  the  city 
aforesaid  was  covered,  and  burned  a  large 
part,  to  wit,  about  one  acre,  of  the  said  cover. 

"And  the  plaintiff  says,  also,  that  In  the 
said  pinery  a  large  number  of  pineapple 
plants  were  set  and  growing,  some  of  which 
had  on  them  fruit  at  various  stages  of  devel- 
opment, and  that  pineapple  plants  and  fruit 
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were  likely  to  be  damaged  by  frost  and  cold 
in  tbe  said  city  of  Orlando  (in  which  said 
pinery  was  situated)  and  the  latitude  there- 
of in  the  winter  season,  and  that  it  was  usu- 
al and  customary  in  and  about  the  said 
city  and  latitude  to  cover  pineries  with  can- 
vas or  cloth  in  order  to  protect  the  plants  and 
fruit  growing  thereon  from  damage  by  frost 
and  cold,  and  also  to  keep  in  the  heat  produc- 
ed or  generated  by  fires  maintained  In  the  pin- 
eries during  spells  of  frost  and  cold  which 
ordinarily  come  in  the  winter  season  on  short 
notice,  and  which  otherwise  would  damage 
tbe  plants  and  fruits;  and  that,  in  accord- 
ance with  said  custom,  the  plaintiff  had 
provided  its  said  pinery  with  a  good  canvas 
or  cloth  cover  for  the  purpose  aforesaid, 
and  had  also  provided  stoves  and  fuel  In 
tbe  said  pinery  ready  and  sufficient  (if  the 
pinery  were  covered  as  aforesaid)  to  heat 
the  said  pinery  immediately  upon  the  com- 
ing of  cold  and  frost  dangerous  to  the  said 
plants  and  fruit,  and  thus  preserve  them 
from  damage  therefrom.  And  the  plaintiff 
says  that,  shortly  after  the  burning  of  the 
portion  of  the  cover  as  aforesaid,  and  be- 
fore the  plaintiff  by  exercise  of  any  reason- 
able diligence  by  it  could  replace  the  part 
of  the  cover  which  had  been"  burned  through 
the  negligence  of  the  defendant  as  afore- 
said, the  plants  and  fruit  were  damaged 
by  frost  and  cold  for  want  of  the  complete 
cover  and  the  subsequent  Inability  of  the 
plaintiff  to  control  the  temperature  within 
8a  id  pinery. 

"And  the  plaintiff  says  that  the  defendant 
well  knew,  or  ought  to  have  known,  that 
pineapple  plants  and  fruit  in  the  city  of 
Orlando  and  in  the  latitude  thereof  were 
likely  to  be  damaged  by  frost  and  cold  in 
the  winter  season,  and  that  it  was  usual 
and  customary  to  cover  the  pineries  afore- 
said with  canvas  or  cloth  in  order  to  protect 
the  plants  and  fruit '  from  damage  by  frost 
and  cold,  and  also  to  keep  in  tbe  heat  pro- 
duced or  generated  as  aforesaid  during  spells 
of  frost  and  cold  as  aforesaid,  and  well 
knew,  or  ought  to  have  known,  the  purpose 
for  which  the  plaintiffs  said  pinery  was 
covered  with  canvas  or  cloth  as  aforesaid, 
and  that  damage  to  plants  and  fruit  therein 
was  likely  to  happen  at  that  season  by  the 
burning  of  a  large  part  of  tbe  said  cover 
as  aforesaid.  And  the  plaintiff  says  that, 
but  for  the  burning  of  a  large  part  of  the 
cover  through  the  negligence  of  the  defend- 
ant as  aforesaid,  it,  the  said  plaintiff,  could 
have  saved  its  said  plants  and  fruit  from  dam- 
age by  the  particular  frost  and  cold  which 
damaged  them,  which  damage  was  caused  by 
the  negligence  of  the  defendant  in  burning 
part  of  tbe  cover-  as  aforesaid. 

"And,  also,  for  that  the  defendant  Is  a 
railroad  corporation  operating  a  railroad 
through  tbe  city  of  Orlando,  and  In  the  win- 
ter season,  to  wit,  on  or  about  the  7th  day 
of  January,  A.  D.  1905,  it  ran  a  train  through 


said  city,  In  Orange  county  aforesaid,  drawn 
by  a  locomotive  which  was  so  carelessly 
and  negligently  equipped  and  provided  with 
proper  apparatus  to  prevent  tbe  escape  of 
fire  from  said  locomotive  that  fire  did  escape 
therefrom  and  set  fire  to  the  canvas  or  cloth 
with  which  a  pinery  belonging  to  the  plain- 
tiff and  situated  near  to  the  track  of  the 
defendant  in  the  city  aforesaid  was  covered 
and  burned  a  large  part,  to  wit,  about  one 
acre,  of  the  said  cover. 

"And  the  plaintiff  says,  also,  that  in  tbe 
said  pinery  a  large  number  of  pineapple 
plants  were  set  and  growing,  some  of  which 
had  on  them  fruit  at  various  stages  of  de- 
velopment, and  that  pineapple  plants  and 
fruit  were  likely  to  be  damaged  by  frost  and 
cold  in  the  said  city  of  Orlando  (In  which 
said  pinery  was  situated)  and  the  latitude 
thereof  in  the  winter  season,  and  that  it 
was  usual  and  customary  in  and  about  tbe 
said  city  and  latitude  to  cover  pineries  with 
canvas  or  cloth  in  order  to  protect  the  plants 
and  fruit  growing  therein  from  damage  by 
frost  and  cold,  and  also  to  keep  in  the  heat 
produced  or  generated  by  fires  maintained 
in  the  pineries  during  spells  of  frost  and 
cold  which  ordinarily  come  in  the  winter 
season  on  short  notice,  and  which  other- 
wise would  damage  the  plants  and  frnit; 
and  that,  In  accordance  with  said  custom, 
the  plaintiff  had  provided  its  said  pinery 
with  a  good  canvas  or  cloth  cover  for  the 
purpose  aforesaid,  and  had  also  provided 
stoves  and  fuel  in  the  said  pinery,  ready  and 
sufficient  (if  the  pinery  were  covered  as 
aforesaid)  to  heat  the  said  pinery  immediate- 
ly upon  the  coming  of  cold  and  frost  danger- 
ous to  the  said  plants  and  fruit,  and  thus 
preserve  them  from  damage  therefrom.  And 
the  plaintiff  says  that,  shortly  after  the  burn- 
ing of  the  portion  of  the  cover  as  aforesaid, 
and  before  the  plaintiff  by  exercise  of  any 
reasonable  diligence  by  it  could  replace  the 
part  of  the  cover  which  had  been  burned 
through  the  negligence  of  the  defendant  as 
aforesaid,  the  plants  and  fruit  were  damaged 
by  frost  and  cold  for  want  of  the  complete 
cover  and  the  consequent  inability  of  tbe 
plaintiff  to  control  the  temperature  within 
said  pinery. 

"And  the  plaintiff  says  that  the  defend- 
ant well  knew,  or  ought  to  have  known,  that 
pineapple  plants  and  fruit  in  the  city  of  Or- 
lando and  hi  the  latitude  thereof  were  like- 
ly to  be  damaged  by  frost  and  cold  In  tbo 
winter  season,  and  that  it  was  usual  and 
customary  to  cover  the  pineries  aforesaid 
with  canvas  or  cloth  in  order  to  protect  the 
plants  and  fruit  from  damage  by  frost  and 
cold,  and  also  to  keep  in  tbe  heat  produced 
or  generated  as  aforesaid  during  spells  of 
frost  and  cold  as  aforesaid,  and  well  knew, 
or  ought  to  have  known,  the  purpose  for 
which  the  plaintiff's  said  pinery  was  cov- 
ered with  canvas  or  cloth  as  aforesaid,  and 
that  damage  to  plants  and  fruit  therein  was 
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likely  to  happen  at  that  season  by  the  burn- 
ing of  a  large  part  of  the  cover  as  aforesaid. 
And  the  plaintiff  says  that,  but  for  the  burn- 
ing of  a  large  part  of  the  cover  through  the 
negligence  of  the  defendant  as  aforesaid, 
it,  the  said  plaintiff,  could  have  saved  Its 
said  plants  and  fruits  from  damage  by  the 
particular  frost  and  cold  which  damaged 
them,  which  damage  was  caused  by  the  neg- 
ligence of  the  defendant  in  burning  part  of 
the  cover  as  aforesaid.  And  the  plaintiff 
claims  $10,000.00." 

The  following  demurrer  was  Interposed 
to  the  declaration: 

"Now  comes  the  defendant  In  the  above 
suit,  and  says  that  the  declaration  and  each 
count  thereof  Is  bad  In  substance  and  In  law 
and  demurs  thereto. 

"Sparkman  6c  Carter. 

"And  for  substantial  matters  of  law  to 
be  argued  to  the  court,  says: 

"First  That  neither  the  declaration  as 
a  whole,  nor  either  count  thereof  In  itself, 
states  a  cause  of  action  against  the  defend- 
ant. 

"Second.  That  each  count  in  the  said 
declaration  shows  that  the  damage,  if  any, 
suffered  by  the  plaintiff,  was  not  the  proxi- 
mate result  of  any  negligence  on  the  part  of 
the  defendant 

"Third.  That  each  count  In  the  said  dec- 
laration shows  that  the  damage  claimed  by 
the  said  plaintiff  was  caused  by  an  act 
of  God,  and  was  not  the  proximate  result 
of  any  negligence  chargeable  against  the 
defendant 

"Fourth.  That  neither  count  In  said  dec- 
laration alleges  or  charges  any  facts  bring- 
ing home  to  the  defendant  the  knowledge 
that  the  freeze  which  caused  the  damage 
to  plaintiff  might  be  reasonably  expected  by 
the  said  defendant 

"Fifth.  That  neither  count  in  said  dec- 
laration alleges  facts  to  bring  home  to  the 
defendant  the  knowledge  that  the  freezing 
of  the  pineapple  plants  might  be  reasonably 
expected  to  follow  directly  and  naturally 
from  the  burning. 

"Sixth.  That  neither  count  In  said  dec- 
laration charges  such  a  state  of  facts  as 
would  show  that  the  damage  suffered  by  the 
plaintiff  might  be  reasonably  expected  from 
burning  the  canvas  charged  to  have  been 
burned." 

The  demurrer  was  sustained,  and,  the 
plaintiff  not  desiring  to  further  amend  the 
declaration,  Judgment  for  the  defendant  was 
entered,  and  the  plaintiff  on  writ  of  error 
assigns  as  errors  the  sustaining  of  the  de- 
murrer and  the  entering  of  judgment  for 
the  defendant 

Massey  &  Warlow,  for  plaintiff  in  error. 
Sparkman  &  Carter,  for  defendant  In  error. 

WHITFIELD,  J.  (after  stating  the  facts 
as  above).  It  is  suggested  that  the  first 
ground  of  the  demurrer,  that  neither  the  dec- 


laration nor  a  count  thereof  states  a  cause 
of  action,  is  In  effect  but  a  mere  repetition 
of  the  statutory  form  of  demurrer  and  is 
Insufficient 

The  General  Statutes  of  1906  contain  the 
following  provisions  as  to  demurrers  in  plead- 
ings at  law:  Section  1430,  originally  part  of 
section  15  of  chapter  1096,  p.  28,  Laws  1860- 
61:  "No  pleading  shall  be  deemed  insufficient 
for  any  defect  which  could  heretofore  only 
be  objected  to  by  special  demurrer."  Section 
1441,  originally  section  14  of  chapter  1096: 
"Either  party  may  object  by  demurrer  to  the 
pleading  of  the  opposite  party,  on  the  ground 
that  such  pleading  does  not  set  forth  sufficient 
ground  of  action,  defense  or  reply."  Sec- 
tion 1444,  originally  section  86  of  chapter 
1096 :  "The  form  of  a  demurrer  shall  be  as 
follows,  or  to  the  like  effect:  'The  defend- 
ant (or  plaintiff)  says  that  the  declaration 
(or  plea)  Is  bad  In  substance.'  And  the  sub- 
stantial matters  of  law  Intended  to  be  ar- 
gued shall  be  stated;  and  If  any  demurrer 
shall  be  delivered  without  such  statement  or 
with  a  frivolous  statement,  It  may  be  set 
aside  by  the  court"  Under  this  last  section 
the  demurrer  to  a  pleading  is  the  averment 
that  It  "Is  bad  in  substance."  The  statute 
originally  required  some  substantial  matter 
of  law  Intended  to  be  argued  to  be  stated  in 
the  margin  of  the  demurrer.  The  present 
statute  does  not  specify  how  the  substantial 
matters  of  law  intended  to  be  argued  shall 
be  stated,  but  it  is  usual  to  state  them  as 
grounds  of  the  demurrer,  as  in  this  case. 
Any  such  grounds  or  specifications  of  mat- 
ters of  law  that  do  not  comply  with  the  stat- 
ute, or  that  are  frivolous,  may  be  disregard- 
ed by  the  court  and  if  the  demurrer  contains 
no  statement  of  substantial  matters  of  law, 
or  if  the  statements  are  frivolous,  the  demur- 
rer may  be  set  aside  by  the  court  as  the 
statute  provides. 

Before  the  enactment  of  the  statute  first 
above  quoted,  the  defects  in  a  pleading  that 
could  be  objected  to  by  special  demurrer 
were  those  relating  to  the  form  or  manner 
of  stating  the  matters  contained  in  the  plead- 
ings, and  not  to  the  sufficiency  In  substance 
of  the  matters  alleged  as  a  ground  of  ac- 
tion, defense,  or  reply.  The  effect  therefore 
of  section  1430  is  to  dispense  with  the  use  of 
demurrers,  except  to  test  the  sufficiency  of 
the  matters  of  substance  pleaded,  without 
reference  to  the  form  or  manner  of  state- 
ment Sections  1441  and  1444  above  quoted 
refer  to  demurrers  to  test  the  sufficiency  of 
the  matters  of  substance  stated  as  the  ground 
of  action,  defense,  or  reply,  without  reference 
to  the  form  or  manner  of  statement 

Rule  30  of  circuit  court  common-law 
rules  provides  that:  "Upon  demurrer  to  any 
declaration  or  other  pleading,  the  party  plain- 
tiff or  defendant  may  admit  the  cause  of  de- 
murrer by  filing  an  amended  declaration  or 
pleading,  wblch  shall  do  away  with  the  cause 
of  demurrer." 

A  purpose  of  the  above  statutory  provisions 
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and  rule  to  to  require  that  a  demurrer  pre- 
sented to  test  the  sufficiency  of  the  substance 
of  a  pleading  shall  contain  a  statement  of  the 
substantial  matters  of  law  Intended  to  be  ar- 
gued, so  that  the  opposite  party  may  be  advis- 
ed by  the  pleading  Itself  of  the  particulars 
wherein  the  pleading  Is  said  to  be  Insuffi- 
cient, to  the  end  that  the  party  whose  plead- 
ing Is  demurred  to  may  amend  or  be  prepar- 
ed to  sustain  his  pleading  by  argument  on 
the  demurrer.  This  course  facilitates  the 
hearing  and  aids  the  court  in  the  disposition 
of  causes  in  the  interest  of  justice.  Sledge 
v.  Swift,  53  Ala.  110,  text  114;  Moore  v. 
Helneke,  119  Ala.  627,  24  South.  374 ;  Cowan 
v.  Motley,  125  Ala.  369,  28  South.  70. 

Defects  of  mere  form  and  Irrelevant  or 
Improper  matters  in  a  pleading  in  an  action 
at  law  that  prejudice  or  embarrass  or  delay 
the  fair  trial  of  the  action  may  be  reached 
by  proper  motion  under  section  1433  of  the 
General  Statutes  of  1906.  Florida  Cent.  & 
P.  R.  Co.  v.  Ashmore,  43  Fla.  272,  32  South. 
832;  State  ex  rel.  Attorney  General  v.  At- 
lantic Coast  Line  R.  Co.,  53  Fla.  711,  44 
South.  230. 

A  demurrer  or  a  ground  thereof  that  in 
effect  merely  states  that  a  declaration  or  a 
count  therein  is  bad  in  substance,  or  falls  to 
state  a  cause  or  right  of  action,  does  not 
comply  with  the  statute  requiring  the  sub- 
stantial matters  of  law  Intended  to  be  argued 
to  be  stated,  and  will  not  avail  as  a  demurrer, 
unless  It  plainly  appears  from  a  reading  of 
the  declaration  qr  count  that  it  does  not  con- 
tain by  its  direct  statements,  or  by  fair  In- 
ference from  the  direct  statements,  all  of 
the  essentials  of  a  cause  of  action,  or  unless 
It  plainly  appears  from  the  direct  state- 
ments of  the  declaration,  or  count  or  by  fair 
inference  therefrom,  that  the  plaintiff  has  no 
cause  or  right  of  action,  or  has  lost  it,  if  it 
ever  existed.  In  short,  a  demurrer  or  a 
ground  thereof  that  in  effect  merely  states 
that  a  declaration  or  a  count  therein  does 
not  allege,  a  cause  of  action,  or  is  bad  in  sub- 
stance, will  not  be  sustained,  unless  upon  a 
bare  Inspection  of  the  declaration  or  count  It 
is  clear  that  it  fails  to  state  the  essentials  of 
a  cause  of  action,  or  shows  that  the  plaintiff 
has  no  cause  of  action,  e.  g.,  if  damages  are 
claimed  for  negligence,  and  no  negligence  or 
no  damage  is  alleged  by  direct  statements  or 
by  fair  inference  from  the  allegations,  or  if 
all  the  essentials  of  a  cause  or  right  of  action 
are  alleged,  and  it  appears  from  the  declara- 
tion or  count  that  the  action  Is  barred  or 
destroyed  by  the  act  or  default  of  the  plain- 
tiff, or  otherwise.  See  State  ex  rel.  Klttel 
v.  Jennings,  47  Fla.  302,  text  307,  35  South. 
986;  Florida  Cent.  &  P.  R.  Co.  v.  Ashmore, 
43  Fla.  272,  32  South.  832;  Crawford  v. 
Feder,  34  Fla.  397,  16  South.  287;  Camp  v. 
Hall,  39  Fla.  535,  22  South.  792;  Jackson- 
ville Electric  Co.  v.  Schmetzer,  53  Fla.  370, 
43  South.  85;  A.  C.  L.  R.  Co.  v.  Benedict 
Pineapple  Co.,  52  Fla.  1G5,  42  South.'529,  con- 
curring opinion  and  authorities. 


If  it  clearly  appears  that  no  cause  or 
right  of  action  is  stated,  the  court  may  and 
should  dismiss  the  action  of  its  own  motion ; 
but,  if  it  does  not  clearly  appear  that  no 
cause  or  right  of  action  is  alleged,  the  court 
is  not  called  upon  to  sustain  a  demurrer 
that  in  effect  merely  states  that  no  cause  of 
action  Is  alleged,  or  that  the  declaration  or 
count  is  bad  in  substance,  without  stating 
the  substantial  matters  of  law  intended  to  be 
argued  as  required  by  the  statute.  The  de- 
fendant's right  to  have  the  sufficiency  in 
law  of  the  pleading  passed  upon  by  the  court 
depends  upon  the  proper  presentation  of  the 
matter  to  the  court  The  court  may  not  act 
of  its  own  motion  or  upon  Insufficient  appli- 
cation, except  in  plain  cases  that  require  lit- 
tle more  than  a  bare  Inspection  of  the  plead- 
ing to  determine. 

Grounds  of  demurrer  to  a  pleading  that 
are  in  effect  mere  repetitions  of  the  statutory 
form  of  a  demurrer,  1.  e.,  that  the  pleading 
"is  bad  in  substance,"  will  not  be  considered 
unless  upon  an  inspection  it  is  clear  that  the 
pleading  is  fatally  defective  in  substance. 
It  does  not  appear  from  an  inspection  of  the 
declaration  in  this  case  that  It  is  fatally 
defective  in  substance.  Therefore  the  first 
ground  of  the  demurrer,  that  neither  the  dec- 
laration nor  any  count'  thereof  states  a  cause 
of  action,  is  of  no  avail. 

The  main  questions  presented  are  whether 
the  negligent  burning  of  a  canvas  cover  used 
to  protect  growing  pineapple  plants  and  fruit 
from  Injury  by  cold  and  frost  is  a  proximate 
cause  of  Injury  by  cold  and  frost  to  the 
growing  plants  and  fruit  before  the  burned 
cover  could  by  reasonable  diligence  be  restor- 
ed, so  as  to  give  the  owner  a  right  to  recover 
damages  for  the  Injury  to  the  plants  and 
fruit  by  cold  and  frost;  and  whether  the 
declaration  sufficiently  states  that  the  alleged 
negligent  act  or  omission  of  the  defendant, 
whereby  fires  escaped  from  a  passing  loco- 
motive, setting  fire  to  the  cover,  and  burned 
It,  Is  a  proximate  cause  of  the  Injury  to  the 
growing  plants  and  fruit  from  frost  and  cold. 

The  defendant  railroad  company  had  a 
right  to  run  Its  engine  and  train  over  its 
tracks,  but  such  right  is  coupled  with  the 
duty  to  so  operate  the  engine  as  not  to  neg- 
ligently injure  the  property  of  others  near 
the  track.  The  duty  arises  by  Implication 
of  law  out  of  the  relation  of  the  parties  to 
each  other  and  the  circumstances  of  the  case. 

To  entitle  a  party  to  recover  damages  for 
his  property  Injured  or  destroyed  through  or 
by  the  negligent  act  or  omission  of  another, 
the  negligence  complained  of  must  be  shown 
to  have  been  a  proximate  cause  of  the  injury. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Penin- 
sular Land,  Transp.  &  Mfg.  Co.,  27  Fla.  1. 
9  South.  661,  17  L.  R.  A.  33. 

Negligence  Is  a  proximate  cause  of  an  In- 
Jury  when  in  ordinary,  natural  sequence  it 
causes,  or  contributes  to  causing,  the  in  jury, 
without  an  Intervening  Independent  cause. 

The  negligent  act  or  omission  for  which  a 
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party  Is  liable  in  damages  is  one  that  proxi- 
mately, 1.  e.,  in  ordinary,  natural  sequence, 
causes,  or  contributes  to  causing,  an  injury 
to  anotber,  where  no  independent  efficient 
cause  of  the  Injury  intervenes,  and  the  In- 
jured party  is  not  at  fault. 

A  negligent  act  or  omission  may  be  tbe 
proximate  cause  of  injury,  whether  such  in- 
jury necessarily  or  immediately  follows  tbe 
negligence  or  not,  if  the  negligence  is  in  ordi- 
nary natural,  unbroken  sequence  the  cause  of 
tbe  injury.  Shearman  &  Redfleld  on  Neg.  | 
26;  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Kellogg, 
94  U.  S\  4G9,  24  L.  Ed.  256. 

Liability  for  negligence  extends  to  all  its 
natural,  probable,  and  ordinary  results.  Any 
Injury  tbat  under  the  circumstances  is  the 
natural,  probable,  and  ordinary  result  of  a 
negligent  act  or  omission  Is  in  law  held  to 
have  been  contemplated  by  the  negligent 
party  as  a  probable  and  proximate  result  of 
tbe  negligence,  wben  he  is  informed,  or  by 
ordinary  observation  would  have  been  In- 
formed, of  the  facts  and  circumstances  at- 
tending the  negligence. 

Results  that  follow  in  ordinary,  natural, 
continuous  sequence  from  a  negligent  act  or 
omission,  and  are  not  produced  by  an  inde- 
pendent efficient  cause,  are  proximate  re- 
sults of  the  negligence,  and  for  such  results 
tbe  negligent  party  is  liable  In  damages,  even 
though  the  particular  results  that  did  follow 
were  not  foreseen. 

Where  tbe  injury  is  caused  by  the  inter- 
vention of  an  Independent  efficient  cause  to 
which  the  defendant  did  not  contribute  and 
for  which  he  is  not  responsible,  or  is  caused 
by  the  act  or  omission  of  the  plaintiff,  tbe 
negligence  of  the  defendant  Is  not  the  proxi- 
mate cause  of  the  Injury.  If  the  plaintiff 
contributes  proximately  to  causing  the  Injury, 
he  cannot  recover,  unless  otherwise  provided 
by  statute. 

The  ordinary  conditions  or  forces  of  na- 
ture, such  as  ordinary  wind,  cold,  heat,  and 
the  like,  that  are  usual  at  tbe  time  and 
place  and  under  the  circumstances,  and  that 
reasonably  should  have  been  expected  or  fore- 
seen as  probable  to  occur,  are  not.  in  gen- 
eral, Independent,  efficient  causes,  when  they 
affect  or  operate  upon  a  negligent  act  or 
omission  in  causing  a  result  Those  who  are 
negligent  are  held  In  law  to  know  the  usual 
effect  of  ordinary  natural  conditions  and 
forces  upon  a  negligent  act  or  omission,  and 
to  have  contemplated  the  appearance  and  the 
effect  of  such  conditions  and  forces  upon 
their  negligence  or  upon  its  proximate  re- 
sults, and  to  be  liable  in  damages  for  the  nat- 
ural and  probable  proximate  results  of  the 
negligence.  13  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  457  et  seq.;  1  Thompson  on  Neg.  136; 
Wharton  on  Neg.  §  97. 

If  tbe  natural  condition  or  force  tbat  af- 
fects the  negligent  act  or  omission  is  unusual 
or  extraordinary,  the  negligent  party  will 
not,  in  general,  be  held  to  have  known  of  or 
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contemplated  it,  unless  the  circumstances  of 
the  particular  negligent  act  or  omission  are 
such  that  the  negligent  party  should  have 
known  of  or  contemplated  the  probable  ap- 
pearance and  effect  of  such  unusual  or  ex- 
traordinary natural  condition  or  force.  If 
the  injury  was  caused  by  some  extraordinary 
or  unusual  natural  force  or  condition  that 
could  not  have  been  foreseen,  or  tbat  would 
have  caused  the  Injury  if  there  had  been  no 
negligence,  the  negligence  is  not  the  proxi- 
mate cause  of  the  Injury. 

Where  the  Injury  complained  of  Is  the  re- 
sult of  the  negligence  of  the  defendant  and 
of  some  other  contributing  cause  not  an  in- 
dependent efficient  cause,  and  the  result 
could  not  have  been  produced  in  the  absence 
of  either  contributing  cause,  the  defendant's 
negligence  is  a  proximate  cause  of  the  injury, 
if,  under  the  circumstances  attending  the  de- 
fendant's negligence,  the  Injury  was  a  prob- 
able, natural,  and  usual  result  of  the  two 
contributing  causes  that  the  defendant  is  held 
to  have  contemplated,  and  the  plaintiff  or 
those  for  whom  be  is  responsible  did  not  con- 
tribute proximately  to  the  Injury.  Jackson- 
ville, T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land, 
Transp.  &  Mfg.  Co.,  27  Fla.  1,  9  South.  661, 
17  L.  R.  A.  33;  Moore  v.  Lanier,  52  Fla.  353, 
42  South.  462. 

Where  a  negligent  act  or  omission  is  a 
proximate  cause  of  an  injury,  the  negligent 
party  is  liable  in  damages  for  the  usual  and 
natural  consequences  of  the  Injury,  whether 
the  particular  consequences  that  followed  the 
negligence  were  actually  contemplated  or  not. 
For  such  losses  as  necessarily  follow  the  in- 
jury as  tbe  result  of  the  negligence,  recovery 
may  be  had  under  a  claim  for  general  dam- 
ages. Losses  that  are  the  natural  and  proxi- 
mate, but  not  the  necessary,  result  of  the  In- 
jury, may  be  recovered  as  special  damages 
when  sufficiently  stated  and  claimed.  Jack- 
sonville Electric  Co.  v.  Batehis,  54  Fla.   , 

44  South.  933. 

If,  by  a  wind  that  Is  ordinarily  likely  to 
occur,  a  fire,  started  by  tbe  negligence  of  a 
railroad  company,  is  communicated  to  and 
destroys  property  of  another,  the  company  Is 
liable  In  damages  for  the  property  so  destroy- 
ed, since  it  is  held  to  have  contemplated  all 
the  natural  and  ordinary  consequences  of  the 
negligence.  Jacksonville,  T.  &  K.  W.  Ry.  Co. 
v.  Peninsular  Land,  Transp.  &  Mfg.  Co.,  27 
Fla.  1,  9  South.  661,  17  L  R.  A.  33;  Florida 
East  Coast  Ry.  Co.  v.  Welch  (Fla.)  44  South. 
250. 

Where  a  railroad  company  allows  water 
from  Its  tank  to  run  upon  the  premises  of 
another  In  the  winter  season,  and  the  water 
subsequently  freezes  and  injures  property  on 
such  premises,  the  company  is  liable  in  dam- 
ages for  the  injury,  since  the  negligent  escape 
of  the  water  from  the  tank  in  ordinary,  nat- 
ural sequence  caused  a  result  that  under  the 
circumstances  should  have  been  expected. 
The  negligence  of  the  company  In  permitting 
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the  water  to  run  on  the  premises  was  the 
proximate  cause  of  the  Injury  to  the  prop- 
erty from  the  freezing  of  the  water.  Chicago 
&  Northwestern  Ry.  Co.  v.  Hoag,  90  111.  338. 

Where  a  means  such  as  a  fence  or  a  cover, 
or  the  like,  has  been  provided  by  the  owner 
of  property  to  protect  it  from  an  injury  that 
will  probably  occur,  and  such  means  are, 
without  the  fault  of  the  owner,  injured  or  de- 
stroyed by  the  negligent  act  or  omission  of 
another,  who  under  the  circumstances  of  the 
case  knew,  or  should  have  known,  of  the  use 
to  which  the  means  was  applied  and  of  the 
Injury  that  would  probably  result  from  the 
destruction  of  such  means,  damages  may  be 
recovered  for  injuries  to  the  property  that 
was  so  protected,  which  proximately  follow 
or  result  from  the  destruction  of  the  means 
provided  for  the  protection  of  the  property 
injured.  Garrett  v.  Sewell,  108  Ala.  521,  18 
South.  737;  Krebs  Mfg.  Co.  v.  Brown,  108 
Ala.  508,  18  South.  659,  54  Am.  St.  Rep.  188; 
Miller  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  90  Mo. 
889,  2  S.  W.  439. 

The  declaration  alleges  that  the  defendant 
so  carelessly  and  negligently  managed  and 
operated  one  of  rts  locomotives  that  fire  es- 
caped therefrom  and  set  fire  to  and  burned 
the  canvas  or  cloth  covering  to  a  pinery  of 
growing  plants  "situated  near  to  the  track 
of  the  defendant" 

Owners  of  property  have  a  right  to  use  It 
In  any  manner  desired  that  is  not  inconsist- 
ent with  the  rights  of  others.  This  Includes 
the  right  of  those  having  land  near  a  rail- 
road track  to  place  a  canvas  cover  over 
plants  growing  on  the  land,  and  the  mere 
fact  that  the  cover  Is  within  the  reach  of 
sparks  of  Are  emitted  from  a  locomotive  en- 
gine passing  on  the  track  near  by  does  not 
relieve  the  railroad  company  from  liability 
for  its  negligence  in  permitting  the  sparks 
to  escape  and  burn  the  cover.  While  those 
having  property  are  charged  with  the  duty 
of  caring  for  It,  there  Is  no  obligation  to  con- 
stantly guard  and  protect  it  from  injury  by 
the  negligence  of  others.  See  Jacksonville, 
T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land, 
Transp.  &  Mfg.  Co.,  27  Fla.  1,  9  South.  661, 
17  L.  R.  A.  33. 

It  Is  alleged  that  the  canvas  cover  placed 
over  growing  pineapple  plants  and  fruits  to 
protect  them  from  injury  by  cold  and  frost 
was  destroyed  by  the  negligence  of  the  defend- 
ant, who  should  have  known  the  use  of  the 
cover  and  the  protection  it  afforded,  and 
that,  because  of  the  destruction  of  the  cover, 
a  cold  and  frost  that  ordinarily  should  have 
been  expected  as  likely  to  occur  at  the  time 
and  place  did  occur  and  injured  the  plants 
and  fruit  without  the  fault  of  the  plaintiff. 

If  the  negligent  burning  of  the  canvas  cov- 
er to  the  growing  pineapple  plants  and  fruit 
defeated  the  sole  object  for  which  the  cover 
was  used,  and  such  negligent  burning  of  the 
cover  In  ordinary,  natural  sequence  caused 
the  injury  to  the  growing  plants  and  fruit 


by  cold  and  frost  that  under  the  circumstan- 
ces should  have  been  expected  as  likely  to 
occur  and  Injure  the  plants  at  the  time 
and  place  of  the  negligent  burning  of  the 
cover,  such  negligent  burning  was  the  proxi- 
mate cause  of  the  Injury  to  the  growing 
plants  and  fruit  from  cold  and  frost. 

Injury  to  growing  pineapple  plants  and 
fruit  by  ordinary  cold  and  frost  that  should 
have  been  expected  as  likely  to  occur  Is 
not  such  an  act  of  God  as  will  relieve  from 
liability  for  such  injury  a  railroad  company 
that  negligently  burned  the  cover  over  the 
plants  and  fruit,  which  cover  was  used  sole- 
ly to  protect  the  plants  and  fruit  and  would 
have  prevented  the  injury.  See  Norrla  t. 
Savannah,  F.  &  W.  Ry.  Co.,  23  Fla.  182,  1 
South.  475,  11  Am.  St.  Rep.  355;  Texas  & 
P.  Ry.  v.  Coggln  &  Dunaway  (Tex.  Civ. 
App.)  99  S.  W.  1052. 

If  the  injury  would  not  have  resulted 
from  the  cold  and  frost,  but  for  the  negli- 
gent burning  of  the  cover,  the  defendant  Is 
liable,  as  such  negligence  made  effective  and 
Injurious  an  ordinary  natural  condition  that 
should  have  been  contemplated  and  that 
would  otherwise  have  been  harmless. 

Under  the  allegations  of  the  declaration, 
the  negligent  burning  of  the  cover  was  a 
primary  and  efficient  act  that  In  ordinary, 
natural  sequence  caused  the  Injury  to  the 
growing  plants  and  fruit  by  cold  and  frost: 
such  injury  not  being  the  result  of  an  inter- 
vening Independent  efficient  cause,  or  of  an 
extraordinary  or  unusual  frost  and  cold  that 
could  not  have  been  foreseen,  or  that  would 
have  Injured  the  plants  If  the  cover  had  not 
been  burned  by  the  negligence  of  the  defend- 
ant. If  this  is  proved,  the  plaintiff  may  re- 
cover damages  for  the  Injury' 

The  count  of  the  original  declaration  upon 
which  recovery  was  had  was  held  to  be  '•fa- 
tally defective  In  not  alleging  negligence, 
either  of  commission  or  omission,  on  the 
part  of  the  defendant  in  communicating;  the 
Are"  to  the  canvas  cover,  and  also  In  not 
alleging  facts  "sufficient  to  bring  borne  to 
the  defendant  that  the  burning  might  reason- 
ably have  been  expected  to  result  directly  and 
naturally  in  damage  to  the  plants  and  fruit 
by  cold  and  frost"  Atlantic  Coast  Line 
Ry.  Co.  v.  Benedict  Pineapple  Co.,  52  Fla. 
165,  42  South.  529. 

Where  negligence  is  the  basis  of  recovery, 
the  declaration  should  contain  allegations 
of  the  negligent  act  or  omission  of  the  de- 
fendant and  also  allegations  of  facts  to  show 
Injury  to  the  plaintiff,  and  that  such  Injury 
was  a  proximate  result  of  the  negligence 
alleged. 

The  declaration  now  In  the  first  count  al- 
leges that  the  defendant  "so  carelessly  and 
negligently  managed  and  operated  one  of 
Its  locomotives  while  drawing  a  train  of 
cars  •  *  *  that  fire  escaped  from  said 
locomotive  and  set  Are  to  the  canvas  or  cloth 
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with  which  a  pinery  belonging  to  the  plain- 
tiff and  situated  near  to  the  track  of  the 
defendant  •  •  *  was  covered,  and  burn- 
ed a  large  part,  to  wit,  about  one  acre,  of  the 
said  cover."  This  Is  a  sufficient  allegation 
of  a  negligent  act  of  the  defendant  in  com- 
municating fire  to  the  canvas  cover,  and  of 
injury  resulting  proximately  therefrom  to 
the  plaintiff  when  taken  with  the  claim  for 
damages,  to  authorize  a  recovery  of  general 
damages  or  such  as  naturally  and  necessari- 
ly result  from  the  burning  of  the  canvas  cov- 
er to  the  extent  of  its  value.' 

As  special  damages  resulting  from  the  neg- 
ligent act  alleged,  the  first  count  further 
states:  "That,  In  the  said  pinery,  a  large 
number  of  pineapple  plants  and  fruit  were 
growing  and  were  likely  to  be  damaged  by 
frost  and  cold  In  the"  stated  vicinity  and 
"the  latitude  thereof  In  the  winter  season, 
and  that  it  was  usual  and  customary  in  and 
about  the  said"  vicinity  "and  latitude  to 
cover  pineries  with  canvas  or  cloth  In  order 
to  protect  the  plants  and  fruit  growing  there- 
in from  damages  by  frost  and  cold,"  and 
to  keep  in  the  heat  supplied  by  fires  main- 
tained in  the  pineries  during  spells  of  frost 
and  cold  which  ordinarily  come  in  the  winter 
season  on  short  notice  and  would  otherwise 
damage  the  plants  and  fruit;  that,  in  ac- 
cordance with  said  custom,  plaintiff  provided 
said  pinery  with  a  good  canvas  or  cloth  cover, 
and  also  provided  stoves  and  fuel  therein, 
ready  and  sufficient  within  the  covered  pin- 
ery to  heat  the  same  Immediately  upon  the 
roming  of  frost  and  cold  dangerous  to  the 
plants  and  fruit,  and  thus  preserve  them 
from  damage  therefrom;  "that  shortly  after 
the  burning  of  the  portion  of  the  cover  as 
aforesaid,  and  before  the  plaintiff  by  exer- 
cise of  any  reasonable  diligence  by  it  could 
replace  the  part  of  the  cover  which  had 
been  burned  through  the  negligence  of  the 
defendant  as  aforesaid,  the  plants  and  fruit 
were  damaged  by  frost  and  cold  for  want  of 
the  complete  cover  and  the  subsequent  in- 
ability of  the  plaintiff  to  control  the  temper- 
ature within  said  pinery;  that  the  defend- 
ant well  knew,  or  ought  to  have  known,"  of 
the  custom,  conditions,  and  circumstances  al- 
leged; and  that  the  "damage  was  caused  by 
the  negligence  of  the  defendant  in  burning 
part  of  the  cover  as  aforesaid"  Damages 
are  claimed  in  $10,000. 

As  the  defendant  is  liable  for  such  injuri- 
ous results  as  were  likely  to  and  did  natur- 
ally and  proximately  follow  its  negligence,  it 
was  not  necessary  to  allege,  as  contended, 
"that  at  the  time  of  the  occurrence  of  the 
fire  the  weather  was  such  that  cold  or  frost 
could  be  anticipated  by  the  defendant,"  or 
"that  in  the  month  of  January  cold  or  frost  of 
such  character  as  to  damage  pineapple  plants 
ordinarily  occurred."  That  the  month  of 
January,  when  the  fire  occurred,  was  "In 
the  winter  season,"  the  court  knows  judi- 
cially, and  there  are  allegations  that  pineap- 


ple plants  and  fruit  are  likely  to  be  damaged 
by  frost  and  cold  in  the  vicinity  stated  In 
the  winter  season,  that  it  was  usual  and  cus- 
tomary there  to  cover  the  growing  plants 
with  canvas  to  protect  them  from  damage 
by  frost  and  cold,  and  that  the  defendant 
knew,  or  should  have  known,  of  all  the  cir- 
cumstances alleged.  If  the  frost  or  cold  of 
any  degree  injured  the  plants  or  fruit  under 
the  circumstances  alleged,  as  the  proximate 
result  of  the  defendant's  negligence,  it  is 
not  necessary  to  state  the  extent  of  the  frost 
or  cold  necessary  to  the  damage,  or  that 
such  frost  or  cold  was  likely  to  come  at  the 
time  the  fire  occurred,  because  of  the  then 
condition  of  the  weather,  as  is  insisted  by  the 
defendant  in  error. 

If  the  defendant  was  negligent  in  burn- 
ing the  cover,  it  cannot  be  relieved  from  lia- 
bility for  the  proximate  results  of  such  neg- 
ligence on  the  ground  that  an  ordinary  nat- 
ural condition,  1.  e.,  frost  and  cold,  Inter- 
vened, when  such  ordinary  cold  and  frost 
should  have  been  expected  as  probably  to  oc- 
cur at  the  time  and  place  of  the  negligence. 
The  declaration  in  effect  alleges  that  the 
cold  which  Injured  the  plants  should,  under 
the  circumstances,  have  been  contemplated  by 
the  defendant  as  likely  to  occur,  that  the 
injury  was  the  natural  result  of  the  cold, 
and  that  such  Injury  would  not  have  resulted 
but  for  the  negligence  of  the  defendant  that 
caused  the  fire  to  destroy  the  covering  to 
the  plants.  The  demurrer  admits  this.  It 
Is  In  effect  alleged  that  by  ordinary,  natural 
sequence  the  negligence  of  the  defendant  in 
starting  the  fire  burned  the  covering,  thereby 
exposing  the  growing  plants  and  fruit  to  an 
injurious  cold  and  frost  that  under  the  cir- 
cumstances stated  should  have  been  expected 
as  likely  to  occur,  and  the  plants  and  fruit 
were  injured  by  such  cold  and  frost  without 
the  fault  of  the  plaintiff,  because  the  cov- 
ering was  destroyed  by  the  fire  started  by 
defendant's  negligence.  It  is  sufficiently  al- 
leged that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury  to  the 
plants  and  fruit  by  cold  and  frost. 

The  cold  that  injured  the  plants  was  not 
an  independent  efficient  cause  occurring  be- 
tween the  negligence  of  the  defendant  and  the 
injury  by  cold  and  frost,  as  such  Injury  was 
the  natural  and  ordinary  result  of  cold  and 
frost  that  It  is  alleged  should  have  been  ex- 
pected as  likely  to  occur  as  an  ordinary  or 
usual  natural  condition  that  would  not  have 
been  harmful  to  the  plants  If  the  covering 
had  not  been  destroyed  by  the  fire  negligent- 
ly started  by  the  defendant. 

The  allegation  that  the  damage  to  the 
plants  from  frost  and  cold  occurred  after 
and  as  a  result  of  the  negligent  burning  of 
the  cover  sufficiently  connects  by  ordinary, 
natural  sequence  the  negligence  of  the  de- 
fendant and  the  Injury  by  cold  to  the  plants 
and  fruit.  If  the  plaintiff  was  negligent  in 
not  using  reasonable  diligence  to  protect  the 
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plants  after  the  fire  occurred,  and  before  the 
frost  or  cold  caused  the  damage,  such  negli- 
gence of  the  plaintiff  Is  a  matter  of  defense 
In  mitigation  of  damages  under  the  statute. 
Negligence  or  fault  of  the  plaintiff  does  not 
appear  from  the  declaration ;  but,  on  the 
contrary,  It  Is  alleged  and  admitted  by  the 
demurrer  that  the  damage  occurred  "before 
the  plaintiff  by  the  exercise  of  any  reasona- 
ble diligence  by  It  could  replace  the  part  of 
the  cover  which  had  been  destroyed  through 
the  negligence  of  the  defendant" 

In  view  of  the  peculiar  risks  and  duties  of 
a  railroad  company  In  the  use  of  dnngerous 
machinery  running  rapidly  and  carrying  fire 
along  the  lines  of  Its  road,  the  statutes  of 
this  state  provide  that :  "A  railroad  company 
shall  be  liable  for  any  damage  done  to  per- 
sons, stock  or  other  property,  by  the  run- 
ning of  the  locomotives,  or  cars,  or  other 
machinery  of  such  company,  or  for  damages 
done  by  any  person  in  the  employ  and  serv- 
ice of  such  company,  unless  the  company 
shall  make  It  appear  that  their  agents  have 
exercised  all  ordinary  and  reasonable  care 
and  diligence,  the  presumption  in  all  cases 
being  against  the  company."  "No  person 
shall  recover  damages  from  a  railroad  com- 
pany for  injury,  to  himself  or  his  property, 
when  the  same  is  done  by  his  consent  or  is 
caused  by  his  own  negligence.  If  the  com- 
plainant and  the  agents  of  the  company  are 
both  at  fault,  the  former  may  recover,  but 
the  damages  shall  be  diminished  or  Increased 
by  the  Jury  In  proportion  to  the  amount  of 
default  attributable  to  him."  Sections  3148, 
8149,  Gen.  St.  1906.  If  the  railroad  company 
negligently  caused  the  Injury  complained  of, 
the  complainant  may  recover;  but,  if  the 
complainant  contributed  to  the  injury  by  his 
own  fault  or  negligence,  the  damages  to  be 
recovered  are  affected  by  the  default  or  neg- 
ligence attributable  to  the  complainant.  Flor- 
ida Cent.  &  P.  R.  Co.  v.  Williams,  37  Fla. 
406,  20  South.  558. 

The  demurrer  admits  all  the  allegations  of 
the  declaration  that  are  well  pleaded.  The 
negligence  of  the  defendant  In  causing  the 
burning  of  the  canvas  cover  and  the  Injury  to 
the  growing  plants  and  fruit  by  cold  as  a 
natural,  probable,  and  proximate  result  of 
the  burning  of  the  cover  that  should,  under 
the  circumstances,  have  been  known  to  and 
contemplated  by  the  defendant,  may  have 
been  stated  in  more  positive  and  affirmative 
terms;  but  the  allegations  are  sufficiently 
direct  and  certain  to  state  a  cause  of  action 
requiring  a  response  from  the  defendant. 

The  second  count  of  the  declaration  is  sub- 
ject to  the  above  conclusions. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 

SIIACKLEFORD,  C.  J.,  and  COCKRELL, 
J.,  concur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


GERMAN-AMERICAN  LUMBER  CO.  t. 
BROCK. 

(Supreme  Court  of  Florida.  Division  A.  May 
14,  1908.) 

1.  Pleading  —  Declaration  —  Demurrer  — 
Specification  of  Grounds. 

A  ground  of  a  demurrer,  wh'cb  merely 
states  that  the  allegations  of  the  declaration  do 
not  present  a  cause  of  action,  is  but  a  repeti- 
tion or  reiteration  of  the  statutory  form  of  the 
demurrer  that  the  declaration  "is  bad  in  sub- 
stance," and  such  ground  is  of  no  avail  where  it 
does  not  appear  from  an  inspection  of  the  dec- 
laration that  it  in  substance  does  not  state  a 
cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading.  §§  470-481.] 

2.  Negligence  —  Action  —  Declaration  — 
Contents. 

A  declaration  in  an  action  at  law  should, 
by  direct  allegations,  or  by  fair  inference  front 
its  direct  allegations,  contain  all  the  essentials 
of  a  cause  of  action.  When  negligence  is  the 
basis  of  recovery,  the  declaration  should  con- 
tain allegations  of  the  negligent  act  or  omission 
complained  of,  and  also  allegations  of  the  in- 
jury sustained,  and  of  facts  showing  that  such 
injury  was  a  proximate  result  of  the  negligence 
alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  D«. 
vol.  37,  Negligence,  $5  174-181.] 

8.  Pleading  —  Declaration  —  Objections- 
Mode  of  Making. 

Where  the  allegations  of  a  declaration  in 
substance  state  a  cause  of  action,  objections  to 
the  form  or  manner  in  which  the  allegations 
are  made  cannot  be  reached  by  demurrer.  If 
any  of  the  allegations  are  so  general  or  so  in- 
aptly expressed  as  to  prejudice  or  embarrass 
the  defendant  in  making  defense,  the  remedy  is 
by  proper  motion  to  strike  or  amend  under  the 
statute. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading.  §5  408-443.] 

4.  Master  and  Servant— Injuby  to  Serv- 
ant—Liability of  Master. 

It  is  the  duty  of  the  master  to  exercise 
such  ordinary  and  reasonable  care  as  prudence 
and  the  exigencies  of  the  situation  require,  in 
providing  the  servant  with  safe  machinery  and 
suitable  instrumentalities  for  his  work,  and  in 
notifying  the  servant  of  any  defects  or  riaks  of 
which  the  servant  does  not  know.  If  this  duty 
is  not  performed,  the  master  is  liable  for  inju- 
ries resulting  proximately  from  such  failure  of 
duty.  If  the  servant  contributes  proximately  to 
the  injury  received  by  him,  it  is  a  matter  of  de- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  171-174.] 

5.  Tbial— Province  of  Jury— Direction  or 
Verdict. 

A  charge  directing  a  verdict  for  the  de- 
fendant should  never  be  given  unless  it  is  clear 
that  there  is  no  evidence  whatever  adduced 
that  could  in  law  support  a  verdict  for  th«* 
plaintiff.  If  the  evidence  is  conflicting,  or  will 
admit  of  different  reasonable  inferences,  or  if 
there  is  evidence  tending  to  prove  the  issue,  ft 
should  be  submitted  to  the  jury  as  a  question  of 
fnct,  and  not  taken  from  them  and  passed  upon 
by  the  judge  as  a  question  of  law. 

[Ed.  Note— For  cases  in  point,  *p<*  Cent.  Dig. 
vol.  46,  Trial,  §§  332-345,  376-380.] 

6.  Master  and  Servant— Injury  to  Serv- 
ant—Questions fob  Jury. 

Questions  of  negligence  ox  failure  to  per- 
form duty  and  of  contributory  negligence  and 
assumed  risks  are  for  the  jury  to  determine, 
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when  the  facts  are  controverted.  When  the 
facts  are  ascertained  or  not  controverted,  the 
law  determines  the  duty  and  the  liability  aris- 
ing from  the  relation  of  the  parties  and  the  cir- 
cumstances of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  SI  1010-1050, 
1068-1088.] 

7.  Same. 

Where  there  is  any  evidence  tending  to 
prove,  or  from  which  it  may  be  fairly  inferred, 
that  the  negligence  of  the  defendant  was  a  prox- 
imate cause  of  -the  injury  complained  of,  and  it 
does  not  appear  that  the  plaintiff  contributed 
proximately  to  the  injury,  an  affirmative  charge 
for  the  defendant  should  not  be  given. 

8.  SAME— CONTBIBUTORY  NEGLIGENCE. 

A  servant  in  the  performance  of  his  duties 
is  bound  to  exercise  ordinary  care  for  his  own 
safety,  or  that  degree  of  care  which  prudent 
persons  usually  exercise  under  similar  circum- 
stances, and,  if  he  is  injured  by  failure  to  ex- 
ercise such  care,  the  master  is  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  668-674.] 

9.  Same — Presumptions. 

In  an  action  against  the  master  to  recov- 
er damages  for  injury  to  the  servant  as  a  re- 
sult of  the  master's  negligence,  the  presumption 
that  arises  from  the  instincts  of  self-preserva- 
tion and  the  known  disposition  of  men  to  avoid 
injury  to  themselves  constitute  a  prima  facie 
inference  that  the  servant  exercised  ordinary 
care  and  was  free  from  contributory  negligence. 
The  burden  of  showing  contributory  negligence 
is  on  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  81  877-908.] 

10.  Same— Assumption  of  Risk. 

The  doctrine  of  assumption  of  risk  is  dis- 
tinct from  that  of  contributory  negligence,  and 
rests  upon  an  implied  or .  express  agreement, 
from  the  circumstances  of  the  employment,  that 
the  master  shall  not  be  liable  for  any  injury 
incident  to  the  service,  resulting  from  a  known 
or  obvious  danger  arising  in  the  performance  of 
the  service. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  538,  668-673.] 

11.  Same— Necessitt  of  Pleading. 
Assumption  of  risk  may  be  made  available 

as  a  defense  in  actions  for  damages  by  a  serv- 
ant for  injuries  received  in  the  course  of  his 
employment ;  but  it  is  an  affirmative  defense, 
ana  should  be  specially  pleaded  and  proven  by 
the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  844-847.] 

12.  Same. 

Upon  voluntarily  accepting  an  employment, 
the  servant  assumes  all  the  ordinary  and  usual 
risks  and  perils  incident  to  the  employment,  and 
all  risks  that  the  servant  knows,  or  by  the  ex- 
ercise of  reasonable  care  and  attention  should 
know,  to  be  incident  to  the  employment.  The 
servant  does  not  assume  risks  caused  by  the 
master's  negligence,  nor  snch  as  are  latent  and 
not  known  to  the  servant,  nor  such  as  are  dis- 
covered only  at  the  time  of  the  injury,  unless 
by  the  exercise  of  reasonable  care  and  atten- 
tion he  should  have  discovered  such  risks  sooner. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  610-624.] 

13.  Same  —  Warning  Servant  —  Duty  of 
Master. 

It  is  one  of  the  legal  duties  of  the  master 
to  give  his  servant  warning  of  any  extraneous, 
latent,  or  unusual  danger  to  which  the  servant 
may  be  subjected,  but  of  which  the  servant  did 
not  know,  and  if  the  master  fails  to  do  so,  and 
the  servant  is  injured,  the  master  is  liable,  be- 
cause the  injury  did  not  flow  from  any  risk 
assumed  by  the  servant,  but  from  the  negligence 


of  the  master  in  not  warning  the  servant  of  the 
danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  308-314.] 

14.  Same— Inexperienced  Servant— Failure 
to  Warn— Effect. 

Where  an  inexperienced  servant  undertakes 
at  the  request  of  the  master  to  use  machinery 
he  had  seen  used,  but  without  knowledge  of  the 
danger  attending  the  use,  and  the  master  does 
not  instruct  him  of  the  danger  or  of  the  pecul- 
iarities of  the  machinery  that  may  cause  injury, 
and  the  servant  is  injured  in  using  the  machin- 
ery without  fault  of  his  own,  the  master  is  lia- 
ble. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  814.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Washington  Coun- 
ty; J.  Emmet  Wolfe,  Judge. 

Action  by  Wesley  Brock  against  the  Ger- 
man-American Lumber  Company  for  person- 
al injuries.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

The  declaration  is  as  follows: 

"That  heretofore,  to  wit,  on  the  12th  day  of 
November,  A.  D.  1906,  the  defendant  was  the 
owner,  user,  and  operator,  of  a  certain  saw- 
mill at  Millville,  in  Washington  county,  Fla., 
which  mill  was  used  and  operated  by  the  de- 
fendant in  the  manufacture  of  lumber,  and 
that  said  defendant,  in  so  manufacturing 
lumber  in  and  with  said  sawmill,  used  certain 
machinery,  saws,  carriages,  fixtures,  appur- 
tenances, and  appliances  for  that  purpose, 
and  among  other  machinery,  fixtures,  appli- 
ances, and  saws,  used  in  so  manufacturing 
lumber  at  said  mill  was  a  certain  saw  used 
for  sawing  or  cutting  into  two  parts  all  saw 
logs  that  were  of  a  greater  length  than  could 
be  handled  and  sawed  into  lumber  on  the  de- 
fendant's said  carriage  and  saws.  And 
plaintiff  alleges  that  in  November,  1906,  he 
was  employed  by  the  defendant  to  work  in 
Its  said  sawmill,  and  to  perform  certain  serv- 
ices in  the  operation  of  said  mill,  in  this, 
that  plaintiff  was  to  pull  up  the  saw  logs  into 
the  Bawmill  of  the  defendant,  and  it  became 
a  part  of  his  duty  under  his  employment  by 
defendant  to  use  the  said  saw  which  was 
kept  and  used  for  the  cutting  and  sawing  in- 
to two  parts  saw  logs  which  were  too  long 
to  be  sawed  and  manufactured  into  lumber 
by  defendant's  said  saws  and  carriages,  and 
in  using  said  saw  it  became  the  duty  of 
plaintiff  to  saw  or  cut  said  saw  logs  into 
two  parts  with  same.  And  plaintiff  alleges 
that  it  then  and  there  was  the  duty  of  the 
defendant  to  use  due  and  proper  and  ordi- 
nary care  and  caution  to  furnish  the  plain- 
tiff with  reasonably  sound  and  suitable  ma- 
chinery and  appliances  with  which  he  could 
safely  perform  his  work  aforesaid.  Yet  the 
said  defendant,  not  regarding  its  duty  as 
aforesaid,  but  contriving  to  injure,  damage, 
and  aggrieve  the  plaintiff  in  this  behalf  did, 
on  or  about  the  said  12th  day  of  November, 
1906,  in  the  county  of  Washington  and  state 
of  Florida,  negligently,  recklessly,  and  care- 
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lessly  fall  and  refuse  to  use  due  diligence, 
proper  care  and  caution  to  furnish  the  plain- 
tiff with  sound  machinery  and  saws  with 
which  he  could  with  reasonable  safety  per- 
form his  said  work  In  pulling  up  the  said 
saw  logs  into  the  mill  and  sawing  into  two 
parts  those  which  were  too  long  as  afore- 
said; but  the  said  defendant  furnished  to  the 
plaintiff  a  machine,  appliance,  and  saw  to  do 
said  work  with  which  were  insufficient,  Inse- 
cure, defective,  and  dangerous;  and  it  be- 
came the  duty  of  the  defendant  to  warn  the 
plaintiff  of  the  insufficient,  insecure,  defec- 
tive, and  dangerous  condition  of  said  machine, 
appliance,  and  saw,  which  it  furnished  plain- 
tiff to  do  his  said  work  with,  but  this  the  de- 
fendant wholly  failed  to  do,  and  plaintiff  did 
not  know  and  had  no  knowledge  whatever  of 
the  said  insufficient,  insecure,  defective,  and 
dangerous  condition  of  said  machine,  appli- 
ance, and  saw,  furnished  to  him  by  the  de- 
fendant to  do  his  said  work,  and  without  any 
fault  upon  the  part  of  the  plaintiff,  and  while 
he  was  so  engaged  In  the  performance  of  his 
work  for  the  defendant  as  aforesaid  in  pull- 
ing up  the  saw  logs  Into  the  mill  and  sawing 
into  two  parts  those  which  were  too  long  as 
aforesaid,  he  (the  plaintiff)  was  struck  on  his 
leg  by  one  of  the  saw  logs  which  he  had  pull- 
ed up  into  the  mill  to  be  sawed  and  manu- 
factured Into  lumber  by  plaintiff,  and  that 
the  said  saw  log  was  caused  to  strike  plain- 
tiff, without  any  fault  on  the  part  of  the 
plaintiff,  but  solely  by  reason  of  the  defect- 
ive. Insufficient,  insecure,  and  dangerous  con- 
dition of  the  machine,  appliance,  and  saw 
which  defendant  had  furnished  to  plaintiff  to 
perform  his  said  work  with,  and  because  de- 
fendant had  not  warned  plaintiff  of  the  de- 
fective, Insecure,  and  dangerous  condition  of 
same  so  as  to  put  him  on  his  guard  against 
accidents  by  reason  thereof;  and  In  so  strik- 
ing plaintiff's  leg  said  log  broke,  crushed,  and 
wounded  the  leg  of  plaintiff  from  the  knee 
down  to  bis  foot,  and  has  wounded  and 
maimed  plaintiff  for  life,  and  caused  him  to 
suffer  great  mental  and  physical  pain  and  an- 
guish, and  has  caused  him  to  expend  large 
sums  of  money  for  medicine,  medical  aid,  and 
nursing,  and  has  caused  him  great  loss  of 
time  from  his  employment,  and  has  so  maim- 
ed and  wounded  him  that  he  is  permanently 
an  Invalid,  and  permanently  disabled  from 
ever  performing  manual  labor  again.  That 
plaintiff  is  a  young  man,  29  years  of  age,  and 
prior  to  the  said  Injury  to  him  he  was  strong 
and  hale  and  hearty  and  able  to  earn,  and  did 
earn,  $3  per  day  by  manual  labor.  Where- 
fore plaintiff  sues  and  claims  $10,000  dam- 
ages." 

The  defendant  demurred  to  the  declara- 
tor the  grounds  being: 

"(1)  That  the  allegations  of  the  said  dec- 
laration do  not  present  any  cause  of  action. 

"(2)  That  the  said  declaration  does  not 
sufficiently  show  in  what  respect  the  de- 
fendant became  liable  to  the  plaintiff. 


"(8)  That  the  allegations  of  the  said  dec- 
laration do  not  sufficiently  show  negligence 
of  defendant." 

The  demurrer  was  overruled,  and  the  de- 
fendant pleaded:  (1)  Not  guilty;  (2)  contrib- 
utory negligence.  Judgment  was  rendered 
for  the  plaintiff  In  the  sum  of  $3,000,  and  the 
defendant  took  writ  of  error.  The  errors  as- 
signed and  argued  are  the  overruling  of  the 
demurrer  to  the  declaration,  and  the  refusal 
to  direct  a  verdict  for  the  defendant 

Avery  &  Avery  and  Rlount  &  Blount  & 
Carter,  for  plaintiff  In  error.  C.  L.  Wilson 
(Ellis  F.  Davis,  on  the  brief),  for  defendant 
In  error. 

WHITFIELD,  J.  (after  stating  the  facts  as 
above).  The  first  ground  of  the  demurrer 
that  the  allegations  of  the  declaration  do  not 
present  a  cause  of  action  does  not  state  any 
substantial  matter  of  law  challenging  the 
sufficiency,  in  substance,  of  the  declaration, 
as  required  by  the  statute,  and  is,  in  effect 
but  a  repetition  or  reiteration  of  the  statu- 
tory form  of  demurrer  that  the  declaration 
"is  bad  in  substance."  As  it  does  not  appear 
from  an  inspecton  of  the  declaration  that  it. 
in  substance,  falls  to  state  a  cause  of  action, 
the  first  ground  of  the  demurrer  is  of  nn 
avail.  Benedict  Pineapple  Co.  v.  Atlantic 
Coast  Line  Ry.  Co.,  46  South.  732.  and  au- 
thorities cited. 

It  is  suggested  that,  while  this  court  bar 
repeatedly  held  that  in  actions  for  negligence 
the  particular  facts  constituting  the  negli- 
gence need  not  be  alleged,  where  sufficient 
acts  causing  the  Injury  are  alleged  to  hare 
been  negligence,  yet  the  court  has  not  "held 
that  an  allegation  generally  of  the  acts  claim- 
ed to  have  caused  the  Injury  will  suffice  If  it 
does  not  reasonably  appear  from  the  allega- 
tions that  those  acts  could  have  caused  the 
injury."  The  specific  objections  to  the  dec- 
laration is  upon  the  ground  that  it  is  'Impos- 
sible to  conceive  how  the  alleged  negligent 
act  complained  of  could  have  caused  the  in- 
jury which  the  plaintiff  claims  to  have  sus- 
tained." 

A  declaration  in  an  action  at  law  should, 
by  direct  allegations,  or  by  fair  Inference 
from  its  direct  allegations,  contain  all  the  es- 
sentials of  a  cause  of  action.  When  negli- 
gence is  the  basis  of  recovery,  the  declaration 
should  contain  allegations  of  the  negligent 
act  or  omission  complained  of,  and  also  al- 
legations of  the  Injury  sustained,  and  of  facts, 
showing  that  such  injury  was  a  proximate 
result  of  the  negligence  alleged.  The  fact* 
constituting  the  negligence  need  not  be  al- 
leged; but,  if  it  clearly  appears  that  the  In- 
jury sustained  could  not  have  been  caused  by 
the  negligence  alleged,  there  is  no  cause  ot 
action  stated. 

If  it  does  not  appear  from  the  declaration 
by  direct  allegations  of  facts,  or  by  fair  in- 
ference from  direct  allegations,  that  the  neg- 
ligent act  or  omission  complained  of  was  a 
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proximate  cause  of  the  Injury,  there  can  be 
110  recovery.  The  defendant  is  liable  in  dam- 
ages only  for  injuries  that  its  negligent  act 
or  omission  proximately  caused  or  contribut- 
ed to  causing. 

It  should  appear  from  the  declaration  that 
the  negligence  alleged  was  a  proximate  cause 
of  the  injury.  If  the  plaintiff  contributed 
proximately  to  causing  the  injury,  it  is  a 
matter  of  defense. 

Where  the  allegations  of  a  declaration,  in 
substance,  state  a  cause  of  action,  objections 
to  the  form  or  manner  in  which  the  allega- 
tions are  made  cannot  be  reached  by  demur- 
rer. If  any  of  the  allegations  are  so  gen- 
eral or  so  inaptly  expressed  as  to  prejudice 
or  embarrass  the  defendant  in  making  de- 
fense, the  remedy  is  by  proper  motion  to 
strike  or  amend  under  section  1483  of  the 
General  Statutes  of  1906.  Camp  v.  Hall,  89 
Fla.  535,  22  South.  792. 

Counsel  insist  that  there  is  no  apparent 
(■onnection  between  the  negligence  and  the  in- 
jury as  alleged. 

The  declaration  alleges  that  the  defendant 
was  the  owner  and  operator  of  a  sawmill  in 
which  saws  and  other  machinery  were  used; 
that  the  plaintiff  was  employed  therein  to 
pull  up  the  logs  into  the  mill  and  to  use  the 
saw  in  cutting  the  logs  in  two;  that  the  de- 
fendant, not  regarding  its  duty,  but  contriv- 
ing to  injure,  damage,  and  aggrieve  the  plain- 
tiff, did  negligently,  recklessly,  and  careless- 
ly fail  and  refuse  to  use  due  diligence,  proper 
care  and  caution  to  furnish  the  plaintiff  with 
sound  machinery  and  saws  with  which  he 
could  with  reasonable  safety  perform  his 
work,  but  the  defendant  furnished  to  the 
plaintiff  a  machine,  appliance,  and  saw  to  do 
his  work  with,  which  were  insufficient,  Inse- 
cure, defective,  and  dangerous;  that  defend- 
ant failed  in  its  duty  to  warn  the  plaintiff  of 
the  insufficient,  insecure,  defective,  and  dan- 
gerous condition  of  said  machine,  appliance, 
and  saw,  and  plaintiff  had  no  knowledge 
whatever  of  the  same,  and  without  his  fault, 
while  engaged  In  his  work  for  defendant  In 
pulling  up  saw  logs  into  the  mill  and  sawing 
Into  two  parts  those  which  were  too  long,  the 
plaintiff  was  struck  on  his  leg,  and  his  leg 
was  broken  by  one  of  the  saw  logs  which  he 
had  pulled  up  into  the  mill  to  be  sawed;  and 
that  said  saw  log  was  caused  to  strike  plain- 
tiff, without  any  fault  on  his  part,  but  solely 
by  reason  of  the  defective,  insufficient,  inse- 
cure, and  dangerous  condition  of  the  ma- 
chine, appliance,  and  saw  which  defendant 
had  furnished  to  plaintiff  to  perform  his 
work  with,  and  because  the  defendant  had 
not  warned  the  plaintiff  of  the  defective,  In- 
secure, and  dangerous  condition  of  the  same 
so  as  to  put  him  on  guard  against  accidents 
by  reason  thereof. 

These  allegations  are  very  general,  but,  as 
against  the  demurrer,  they  are  a  sufficient 
statement  that  the  cause  of  the  injury  was 
the  negligence  of  the  defendant  In  falling  to 


furnish  the  plaintiff  with  reasonably  safe 
and  suitable  machinery,  appliances,  and  saw, 
so  he  could  with  reasonable  safety  perform 
his  work,  and  in  failing  to  warn  the  plaintiff 
of  the  defective,  Insecure,  and  dangerous  con- 
dition of  the  machinery  that  the  plaintiff  did 
not  know  of.  No  motion  appears  to  have 
been  made  to  require  the  plaintiff  to  more 
specifically  allege  the  negligent  acts  com- 
plained of.  The  demurrer  questions  the  suffi- 
ciency, in  subBtance,  of  the  declaration  as  an 
entirety  to  state  a  cause  of  action. 

If  the  plaintiff,  while  properly  performing 
his  duty,  was  Injured  solely  because  of  the 
negligence  of  the  defendant  in  furnishing  the 
defective  machinery  the  plaintiff  was  using, 
of  which  defects  the  plaintiff  did  rot  know, 
the  defendant  is  liable  in  damages  for  the  in- 
jury, and  it  is  not  necessary  that  the  declara- 
tion contain  allegations  of  the  particular 
facts  constituting  the  negligent  Injury.  It 
is  not  alleged,  as  contended,  that  a  saw  in- 
sufficient for  the  purpose  of  sawing  a  log  in 
two  caused  another  log  to  roll  down  upon 
the  plaintiff  and  Injure  him.  The  allegation 
as  to  the  injury  is  that  "the  plaintiff  was 
struck  on  his  leg  by  one  of  the  saw  logs 
which  he  had  pulled  up  into  the  mill  to  be 
sawed  and  manufactured  into  lumber  by 
plaintiff,  and  that  said  saw  log  was  caused 
to  strike  plaintiff,  without  any  fault  on  the 
part  of  the  plaintiff,  but  solely  by  reason  of 
the  defective,  insufficient,  insecure,  and  dan- 
gerous condition  of  the  machine,  appliances, 
and  saw  which  defendant  had  furnished  to 
plaintiff  to  perform  his  said  work  with,  and 
because  defendant  had  not  warned  plaintiff 
of  the  defective,  insecure,  and  dangerous  con- 
dition of  the  same  as  to  put  him  on  his 
guard  against  accidents  by  reason  thereof." 
The  declaration  does  not  show  contributory 
negligence. 

It  is  the  duty  of  the  master  to  exercise 
such  ordinary  and  reasonable  care  as  pru- 
dence and  the  exigencies  of  the  situation  re- 
quire, In  providing  the  servant  with  safe  ma- 
chinery and  suitable  Instrumentalities  for  his 
work,  and  in  notifying  the  servant  of  any 
defects  or  risks  of  which  the  servant  does 
not  know.  If  this  duty  Is  not  performed,  the 
master  is  liable  for  injuries  resulting  proxi- 
mately from  such  failure  of  duty.  If  the 
servant  contributes  proximately  to  the  in- 
Jury,  it  is  a  matter  of  defense.  Green  v. 
Sansom,  41  Fla.  94,  text  103,  25  South.  332; 
Camp  v.  Hall,  39  Fla.  535,  22  South.  792; 
South  Florida  R.  Co.  v.  Weese,  32  Fla.  212, 
13  South.  436. 

The  declaration  states  a  cause  of  action, 
and  the  demurrer  thereto  was  properly  over- 
ruled. 

It  Is  earnestly  contended  that  the  trial 
court  erred  in  refusing  to  instruct  the  Jury 
to  find  for  the  defendant,  because:  (1)  "Ac- 
cording to  the  admissions  of  the  plaintiff,  the 
accident  may  have  occurred  from  his  fault, 
and  there  is  nothing  to  lead  the  Jury  to  the 
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conclusion  that  It  did  not;"  (2)  "there  is  no 
testimony  to  show  that  there  was  any  fault 
In  the  defendant  In  furnishing  the  saw  and 
its  appliances;"  (3)  "there  is  no  testimony 
that  the  defendant  knew  or  had  reason  to  be- 
lieve there  was  danger  attending  the  use  of 
the  saw  and  its  appliances,  or  that  the  plain- 
tiff was  ignorant  of  the  fact  that  the  saw  did 
not  always  cut  logs  In  two." 

Section  1496  of  the  General  Statutes  of 
1906  provides  as  follows: 

"Upon  the  trial  of  all  cases  at  law  in  the 
several  courts  of  this  state,  the  Judge  pre- 
siding on  such  trial  shall  charge  the  jury 
only  upon  the  law  of  the  case;  that  Is,  up- 
on some  point  or  points  of  law  arising  In 
the  trial  of  said  cause. 

"If,  however,  upon  the  conclusion  of  the 
argument  of  counsel  in  any  civil  case,  after 
all  the  evidence  shall  have  been  submitted, 
it  be  apparent  to  the  judge  of  the  circuit 
court,  or  county  court,  that  no  evidence  has 
been  submitted  upon  which  the  jury  could 
lawfully  find  a  verdict  for  one  party,  the 
judge  may  direct  the  jury  to  find  a  verdict 
for  the  opposite  party." 

A  charge  directing  a  verdict  for  the  de- 
fendant should  never  be  given,  unless  it  is 
clear  that  there  is  no  evidence  whatever  ad- 
duced that  could  in  law  support  a  verdict 
for  the  plaintiff.  If  the  evidence  is  conflict- 
ing, or  will  admit  of  different  reasonable  in- 
ferences, or  if  there  is  evidence  tending  to 
prove  the  issue,  it  should  be  submitted  to  the 
jury  as  a  question  of  fact,  and  not  taken 
from  them  and  passed  upon  by  the  judge 
as  a  question  of  law.  Florida  Cent  &  P.  R. 
Co.  v.  Williams,  37  Fla.  406,  text  424,  20 
South.  558;  C.  B.  Rogers  Co.  v.  Meinhardt, 
37  Fla.  480,  19  South.  878;  Jacksonville 
Electric  Co.  v.  Sloan,  52  Fla.  257,  42  South. 
516;  Hillsborough  Grocery  Co.  v.  Leman,  51 
Fla.  203,  40  South.  680. 

The  issues  being  tried  were  whether  the 
injury  to  the  plaintiff  was  proximately  caus- 
ed by  the  negligence  of  the  defendant  in  fur- 
nishing defective,  insufficient,  insecure,  and 
dangerous  machinery  or  appliances,  and  in 
not  notifying  the  plaintiff  of  such  defects 
and  the  risks  Incident  thereto,  and  whether 
the  plaintiff  proximately  contributed  to  the 
injury. 

By  implication  of  law  certain  correlative 
rights  and  duties  arise  out  of  the  relation 
of  master  and  servant  It  Is  the  master's 
duty  to  exercise  reasonable  care  in  furnish- 
ing to  the  servant  safe  implements  to  use 
and  a  safe  place  to  occupy  while  doing  the 
work  assigned  to  him,  and  to  notify  the  serv- 
ant of  any  risks  that  are  not  obvious  or  that 
are  not  known  to  the  servant  It  Is  the  duty 
of  the  servant  to  use  ordinary  care  In  per- 
forming the  work  so  as  to  avoid  injury  to 
himself.  The  servant  assumes  the  usual  and 
obvious  risks  incident  to  the  employment,  but 
he  does  not  assume  unusual  risks  that  he 
does  not  know  of  and  could  not  by  reason- 


able attention  know  of,  or  that  are  first 
brought  to  his  attention  by  an  injury  to  him. 

If  the  master  falls  to  perform  a  duty  to 
the  servant  arising  out  of  the  relation  ex- 
isting between  them  under  the  circumstances 
of  the  case,  he  Is  liable  in  damages  for  in- 
juries to  the  servant  resulting  proximately 
from  such  failure,  where  the  servant  is  not 
at  fault  If  the  servant  fails  to  perform  a 
duty  arising  out  of  the  employment  and  in- 
jury to  himself  results  from  such  failure,  he 
cannot,  in  general,  recover  damages  from  the 
master  for  such  injury.  If  the  injury  sus- 
tained by  the  servant  is  the  result  of  the 
risks  assumed  by  the  servant  in  voluntarily 
undertaking  the  employment  the  master  is. 
in  general,  not  liable.  The  questions  of  neg- 
ligence or  failure  to  perform  duty  and  of 
contributory  negligence  and  assumed  risks 
are  for  the  Jury  to  determine,  when  the  facts 
are  controverted.  When  the  facts  are  as- 
certained or  not  controverted,  the  law  de- 
termines the  duty  and  the  liability  arising 
from  the  relation  of  the  parties  and  the  cir- 
cumstances of  the  case. 

If  there  is  any  evidence  tending  to  prove, 
or  from  which  It  may  be  fairly  inferred,  that 
the  negligence  of  the  defendant  was  a  prox- 
imate cause  of  the  injury,  and  it  does  not  ap- 
pear that  the  plaintiff  contributed  proximate- 
ly to  the  injury,  the  affirmative  charge  was 
properly  refused. 

If  it  appears  from  the  testimony  that  the 
negligence  alleged  did  in  ordinary,  natural, 
continuous  sequence  cause  or  contribute  to 
causing  the  injury,  and  that  the  plaintiff  did 
not  contribute  to  the  Injury,  the  defendant 
is  liable. 

A  servant  in  the  performance  of  his  duties 
Is  bound  to  exercise  ordinary  care  for  bis 
own  safety,  or  that  degree  of  care  which 
prudent  persons  usually  exercise  under  sim- 
ilar circumstances,  and,  if  he  is  injured  by 
failure  to  exercise  such  care,  the  master  is 
not  liable.  Florida  Cent  &  P.  R.  Co.  v. 
Mooney,  40  Fla.  17,  24  South.  14a 

In  an  action  against  the  master  to  recover 
damages  for  injury  to  the  servant  as  a  re- 
sult of  the  master's  negligence,  the  presump- 
tion that  arises  from  the  Instincts  of  self- 
preservation  and  the  known  disposition  of 
men  to  avoid  injury  to  themselves  constitute 
a  prima  facie  inference  that  the  servant  ex- 
ercised ordinary  care  and  was  free  from 
contributory  negligence.  The  burden  of 
showing  contributory  negligence  is  on  the  de- 
fendant See  Pilmer  v.  Boise  Traction  Co. 
(Idaho)  94  Pac.  432. 

The  doctrine  of  assumption  of  risk  is  dis- 
tinct from  that  of  contributory  negligence, 
and  rests  upon  an  implied  or  express  agree- 
ment from  the  circumstances  of  the  employ- 
ment, that  the  master  shall  not  be  liable  for 
any  injury  incident  to  the  service  resulting 
from  a  known  or  obvious  danger  arising  in 
the  performance  of  the  service.  Choctaw, 
etc.,  R.  Co.  v.  Jones,  77  Ark.  367,  92  S.  W. 
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244.  4  L.  R.  A.  (N.  S.)  837  ;  7  Am.  &  Eng. 
Ann.  Cases,  430,  and  note. 

Assumption  of  risk  may  be  made  available 
as  a  defense  In  actions  for  damages  brought 
by  a  servant  for  injuries  received  in  the 
course  of  his  employment,  but  it  is  an  af- 
firmative defense  that  should  be  specially 
pleaded  and  proven  by  the  defendant  At- 
lantic Coast  Line  R.  Co.  v.  Beazley  (Fla.)  45 
South.  761,  and  authorities  there  cited. 

Upon  voluntarily  accepting  an  employment, 
the  servant  assumes  all  the  ordinary  and  us- 
ual risks  and  perils  incident  to  the  employ- 
ment, and  all  risks  that  the  servant  knows 
or  by  the  exercise  of  reasonable  care  and  at- 
tention should  know  to  Be  incident  to  the  em- 
ployment The  servant  does  not  assume 
risks  caused  by  the  master's  negligence,  nor 
such  aa  are  latent  and  not  known  to  the 
servant  nor  such  as  are  discovered  only  at 
the  time  of  the  injury.  26  Cyc.  1180 ;  North 
Chicago  St.  R.  Co.  v.  Dudgeon,  184  111.  477, 
56  N.  E.  796;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Milam,  20  Tex.  Civ.  App.  688,  50 
S.  W.  417. 

Where  the  master  Is  not  negligent  in  pro- 
viding reasonably  safe  machinery,  or  in  ad- 
vising the  servant  of  risks  the  servant  does 
not  know  of,  Injuries  received  in  using  the 
machinery  may  be  the  result  of  the  risks  as- 
sumed by  an  adult  plaintiff  in  voluntarily 
undertaking  the  work  he  had  seen  others  per- 
form, and  in  such  case  the  master  is  not  li- 
able 

If  In  this  case  the  machinery  was  defective 
because  of  the  negligence  of  the  defendant  in 
providing  it,  and  on  account  of  such  defect 
the  saw  failed  to  cut  the  log  In  two,  and 
such  failure  of  the  saw  to  cut  the  log  in  two 
by  ordinary,  natural,  continuous  sequence,  un- 
broken by  a  new  cause,  produced,  or  con- 
tributed to  producing,  an  Injury  to  plaintiff 
that  otherwise  would  not  have  occurred,  and 
the  plaintiff  did  not  proximately  contribute 
to  the  injury,  the  negligence  of  the  defend- 
ant in  providing  the  defective  machinery  was 
a  proximate  cause  of  the  Injury,  and  the  de- 
fendant Is  liable.  The  primary  negligence 
of  the  defendant  as  alleged,  and  whether  it 
was  a  proximate  cause  of  the  injury,  are  es- 
sentially questions  for  the  jury  to  determine 
from  the  facts  and  circumstances  in  evi- 
dence. 

It  Is  one  of  the  legal  duties  of  the  master 
to  give  his  servant  warning  of  any  extrane- 
ous or  unusual  danger  to  which  the  servant 
may  be  subjected,  but  of  which  the  servant 
did  not  know,  and  if  the  master  fails  to  do 
so.  and  the  servant  is  injured,  the  master  is 
liable,  because  the  injury  did  not  flow  from 
any  risk  assumed  by  the  servant,  but  from 
the  negligence  of  the  master  in  not  warning 
the  servant  of  the  danger.  7  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  417,  note. 

Where  the  dangers  are  open  and  obvious 
and  the  servant,  although  Inexperienced,  had 
sufficient  capacity  to  fully  comprehend  the 
dangers,  or  where  the  servant,  although  not 


warned  by  the  master,  has  from  some  other 
source  obtained  full  information  of  the  dan- 
ger and  is  of  sufficient  capacity  to  have 
avoided,  and  by  reasonable  diligence  could 
have  avoided,  the  danger  after  it  became 
known  to  him,  the  master  is  not  liable.  7 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  418,  note. 

If  the  machinery  that  caused  the  injury 
had  been  seen  in  operation  by  the  plaintiff, 
but  the  danger  of  the  position  was  not  ex- 
plained to  him,  and  such  explanation  was 
necessary  for  the  protection  of  one  who  had 
no  knowledge  of  the  danger,  the  master  Is 
liable.  James  v.  Rapides  Lumber  Co.,  50  La. 
Ann.  717,  23  South.  460,  44  L.  R.  A.  S3,  and 
notes. 

When  an  Inexperienced  servant  undertakes, 
at  the  request  of  the  master,  to  use  machinery 
he  has  seen  used,  but  without  knowledge  of 
the  danger  attending  the  use,  and  the  master 
does  not  Instruct  him  of  the  danger  or  of  the 
peculiarities  of  the  machinery  that  may  cause 
injury,  and  the  servant  is  Injured  in  using 
the  machinery  without  fault  of  his  own,  the 
master  is  liable.  See  Camp  v.  Hall,  39  Fla. 
535,  22  South.  792;  Jacksonville  Electric  Co. 
v.  Sloan,  52  Fla.  257,  42  South.  516. 

There  was  testimony  that  the  plaintiff  had 
been  working  at  the  mill  eight  or  nine  months, 
or  longer,  and  was  put  at  the  work  In  which 
he  was  injured  two  or  three  days  before  the 
accident ;  that  the  work  was  on  the  log  deck 
where  logs  are  cut  In  two  by  a  circular  saw 
and  then  "kicked"  out  on  the  log  deck ;  that 
the  foreman  asked  plaintiff  if  he  would  un- 
dertake the  work,  plaintiff  said  he  would  try, 
and  the  foreman  did  not  explain  to  plaintiff 
how  to  operate  the  saw  and  kicker;  that 
there  was  no  explanation  given  plaintiff  as 
to  whether  the  saw  would  always  cut  the 
logs ;  that  plaintiff  had  no  experience  in  run- 
ning the  saw,  and  no  one  notified  him  that 
it  would  not  cut  the  logs  every  time;  that 
while  plaintiff  was  running  the  saw  it  had 
not  failed  before  to  cut  the  logs  in  two ;  that 
the  saw  was  16  or  20  feet  from  where  plain- 
tiff was  required  to  operate  It  and  from  that 
position  plaintiff  could  not  see  whether  the 
logs  were  cut  In  two ;  that  one  log  was  not 
cut  in  two,  and  plaintiff,  supposing  it  had 
been  cut  In  two,  endeavored  in  the  usual  way 
to  "kick"  one  part  of  the  log  off,  but,  because 
it  was  not  cut  in  two,  both  parts  of  the  log 
went  off,  and  the  part  not  intended  to  go  off 
was  caught  by  the  log  carriage  and  thrown 
against  plaintiff,  injuring  him ;  that  the  saw' 
was  sufficiently  wide  to  saw  the  logs;  and 
that  plaintiff  held  on  to  the  lever  until  the 
saw  went  the  proper  distance  for  the  log  to 
be  cut  in  two  and  then  let  the  lever  up,  as  he 
thought  the  log  had  been  cut  In  two.  There 
is  testimony  that  the  plaintiff  did  not  know 
the  saw  would  not  cut  all  the  logs  in  two, 
and  that  the  saw  and  apparatus  was  reason- 
ably safe  and  adopted  to  the  purposes  of  its 
use,  and  there  is  testimony  from  which  It  may 
be  fairly  inferred  that  the  defendant  did 
know,  or  should  have  known,  that  the  saw 
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would  not  cut  all  the  logs  In  two.  The  plain- 
tiff testified  that  the  saw  was  In  perfect 
working  order,  but  he  did  not  know  whether 
there  was  any  defect  In  the  appliances.  There 
Is  no  positive  proof  of  contributory  negligence. 

The  plaintiff,  an  adult  man,  had  for  some 
time  worked  In  the  sawmill  and  had  seen 
the  circular  saw  used  In  cutting  logs  In  two, 
but  had  not  run  the  saw  himself,  and  had  bad 
no  experience  In  the  use  of  such  machinery 
and  Its  appliances.  Three  days  before  he  was 
Injured,  he  was  asked  by  the  foreman  of  the 
mill  If  he  could  run  the  saw  and  its  appli- 
ances in  sawing  logs  In  two  and  In  "kicking" 
them  onto  the  log  deck.  He  replied  that  he 
would  try.  He  was  not  told  of  the  danger 
incident  to  the  work,  and  he  did  not  know  of 
it  The  saw  did  not  cut  all  the  logs  in  two, 
owing  to  the  size  of  the  log,  the  form  or  posi- 
tion of  the  log,  or  other  causes,  of  which  the 
plaintiff  did  not  know,  but  of  which  the  de- 
fendant either  knew  or  should  have  known. 
One  of  the  logs  was  not  cut  In  two,  but,  from 
the  position  the  plaintiff  occupied  in  his  work 
he  could  not  see  that  It  was  not  cut  in  two, 
and,  supposing  it  had  been  cut  in  two,  the 
plaintiff,  in  the  discharge  of  his  duty,  en- 
deavored to  "kick"  a  portion  of  the  log  upon 
the  log  deck,  but,  as  the  log  was  not  cut  in 
two,  the  entire  log  was  "kicked"  and  the  part 
not  intended  to  be  "kicked"  caught  in  the  log 
carriage  and  Injured  plaintiff  though  he  did 
all  he  could  to  escape  injury.  This  wfcs  the 
first  log  not  cut  In  two  by  the  saw  while 
plaintiff  was  running  It  The  plaintiff  though 
an  adult  was  Inexperienced  In  the  use  of  the 
machinery  and  did  not  know  of  the  failure 
of  the  saw  to  cut  the  logs  In  two  under  cer- 
tain conditions.  It  was  the  duty  of  the  de- 
fendant master  to  notify  the  plaintiff  servant 
of  the  dangers  in  the  use  of  the  machinery  and 
appliances  and  of  the  failure  of  the  saw  to 
cut  some  of  the  logs  In  two  so  that  the  "kick- 
er" would  not  be  applied  to  any  portion  of  a 
log  not  cut  In  two.  The  position  of  the  plain- 
tiff in  the  discharge  of  his  duty  was  such  that 
he  could  not  see  that  the  saw  had  not  cut 
the  log  In  two  as  he  supposed  It  had  done 
while  he  pressed  the  lever  for  that  purpose. 
Plaintiff's  duty  required  him  to  "kick"  the 
log,  when  cut  onto  the  log  deck,  and,  sup- 
posing the  log  had  been  cut  in  two,  he  at- 
tempted to  "kick"  one  part  of  the  log,  and 
the  whole  log  was  moved.  The  portion  not 
intended  to  be  moved  caught  in  the  moving 
log  carriage  and  injured  the  plaintiff.  If  the 
plaintiff  had  known  of  the  failure  of  the  saw 
to  cut  some  of  the  logs  he  might  have  con- 
templated the  attending  dangers  and  declin- 
ed the  work,  or  he  might  have  stopped  the 
work  each  time  till  sure  the  log  was  cut  In 
two.  The  duty  of  the  master  to  inform  the 
servant  of  the  failure  of  the  saw  to  cut  some 
of  the  logs  was  the  more  Imperative  because 
from  the  position  the  plaintiff  was  required 
to  occupy  in  his  work  he  could  not  see  wheth- 


er the  log  was  cut  In  two  by  the  saw  or  not. 
There  Is  evidence  from  which  it  could  be 
inferred  that  in  ordinary,  natural,  continu- 
ous sequence  the  failure  of  the  defendant  to 
Inform  the  plaintiff  that  the  saw  would  not 
cut  all  the  logs  was  a  proximate  and  efficient 
cause  of  the  injury  to  the  plaintiff,  who  does 
not  appear  to  have  proximately  contributed 
to  the  Injury. 

Under  these  circumstances,  it  cannot  be 
said  the  evidence  did  not  tend  to  prove  the 
issue  of  injury  to  the  plaintiff  as  a  proximate 
result  of  the  negligence  of  the  defendant  in 
not  advising  the  plaintiff  that  the  saw  some- 
times did  not  cut  the  log  In  two.  The  ques- 
tion of  negligence  and  its  proximate  results 
being  questions  peculiarly  within  the  province 
of  the  jury  to  determine,  there  was  at  least 
sufficient  evidence  to  justify  the  trial  judge 
in  refusing  to  direct  a  verdict  for  the  de- 
fendant 

In  undertaking  the  employment  the  plain- 
tiff assumed  the  risks  Incident  thereto  that 
he  knew  of  or  could  have  foreseen  by  reason 
of  his  knowledge  of  the  machinery  or  its 
operation  or  use;  but  the  plaintiff  did  not 
assume  risks  of  which  he  did  not  know  and 
that  could  not  have  been  foreseen  from  his 
knowledge  of  the  machinery  and  Its  use.  He 
had  seen  the  machinery  In  use  by  others,  but 
had  not  used  it  himself,  and,  when  he  was 
asked  to  use  the  machinery,  he  said  he  would 
try,  showing  his  doubt  as  to  his  ability  to 
do  so  because  of  lack  of  knowledge  of  the 
use  and  of  the  risks.  Under  these  circum- 
stances, the  defendant  or  its  representative 
who  offered  the  employment  In  the  discharge 
of  a  duty  to  the  servant,  should  have  notified 
the  servant,  plaintiff  here,  that  in  some  cases 
the  saw  would  not  cut  the  logs  in  two,  since, 
from  the  position  of  the  plaintiff  in  perform- 
ing the  task  assigned  to  him,  he  could  not  see 
whether  the  logs  were  cut  in  two  or  not. 
Even  If  the  machinery  was  not  defective,  if 
the  plaintiff  did  not  know  of  the  risks  and 
dangers  incident  to  Its  use,  it  was  the  duty 
of  the  defendant  to  inform  the  plaintiff  of 
the  risks  and  dangers  when  the  employment 
was  offered  and  accepted  under  the  circum- 
stances In  evidence. 

Proof  of  the  plaintiff's  case  is  not  conclu- 
sive, but  the  evidence  tends  to  prove  the 
cause  of  action  alleged,  and  the  liability  of 
the  defendant  may  reasonably  be  inferred 
from  the  evidence.  Therefore  the  court  prop- 
erly refused  to  direct  a  verdict  for  the  defend- 
ant under  the  rule  bo  well  established  and  so 
often  applied  in  this  state. 

This  disposes  of  the  assignments  of  error 
that  are  argued. 

The  judgment  Is  affirmed. 

SHACKLEFORD.  C.  J.,  and  COCKRELL. 
J.,  concur. 

TAYLOR.  HOOKER,  and  PARKUILr*  JJ- 
concur  In  the  opinion. 
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BIRMINGHAM  RY.,  LIGHT  &  POWER  CO. 

y.  YIELDING. 
(Supreme  Court  of  Alabama.    May  14,  1908.) 

1.  Action  —  Singijc  and  Entire  Cause  of 
Action  —  Cabbiebs  of  Passengebs  —  Com- 
plaint. 

Where  the  gravamen  of  a  count  was  the 
wrongful  ejection  of  plaintiff  from  defendant's 
car.  further  averments  as  to  other  things  proxi- 
mately caused  thereby  were  mere  matters  of  in- 
ducement or  aggravation,  and  did  not  render  it 
subject  to  demurrer  as  seeking  to  recover  both 
for  wrongful  ejection  and  for  assault  and  bat- 
tery. 

2.  Cabbiebs  —  Passengebs— Ejection— Com- 
plaint—Damages. 

Where,  in  an  action  against  a  carrier  for 
ejecting  plaintiff  from  its  car,  a  count  alleged 
that  as  a  proximate  consequence  of  the  ejection 
the  plaintiff  was  wrenched  and  made  sick  and 
sore,  the  allegations  of  damages  were  sufficient 
as  against  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1467.] 

3.  Same— Ejection  of  Passenger— Force. 

Though  a  carrier  has  the  lawful  right  to 
eject  a  passenger,  it  is  answerable  in  damages 
for  any  unnecessary  force  or  violence  inflicted 
upon  him  by  its  agents  acting  within  the  scope 
of  their  authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  88  1450-1452.] 

4.  Same— Complaint— Sufficiency. 

In  an  action  against  a  carrier  for  wrongful 
ejection  of  plaintiff  from  its  car,  a  count  al- 
leging that  defendant's  agent,  acting  within  the 
scope  of  his  authority,  so  negligently  conducted 
himself  in  and  about  the  carriage  of  plaintiff  as 
defendant's  passenger  that  as  a  proximate  conse- 
quence thereof  plaintiff  was  ejected  from  said 
train,  was  not  subject  to  demurrer  for  failure 
to  show  the  facts  wherein  defendant's  servants 
negligently  conducted  themselves,  and  wherein 
plaintiff's  ejectment  was  wrongful. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  88  1464-1466.] 

5.  Same— Plea. 

In  an  action  against  a  carrier  for  wrongful 
ejection  of  a  passenger,  a  plea  attempting  to 
justify  the  ejection  by  alleging  that  plaintiff 
changed  cars  during  the  journey  and  refused  to 
pay  a  second  fare  after  changing  was  insuffi- 
cient on  demurrer,  where  it  failed  to  show  a 
rule  of  defendant  requiring  collection  of  a  sec- 
ond fare  in  such  cases. 

6.  Same. 

Where  a  carrier  has  a  rule  which  requires 
the  collection  of  fares  on  each  car  of  the  train 
by  the  separate  conductors  on  said  cars,  and 
that  passengers  changing  cars  must  pay  a  sec- 
ond fare,  a  passenger,  after  taking  passage  on 
one  car  and  paying  his  fare,  is  not  authorized 
to  take  another  car  and  refuse  to  pay  a  second 
fare  when  demanded,  after  being  informed  of 
the  rule,  although  insufficient  accommodations 
are  provided  on  the  first  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  1433.] 

Appeal  from  City  Court  of  Birmingham, 
C.  C.  Nesmith,  Judge. 

Action  by  C.  M.  Yielding  against  the  Birm- 
ingham Railway,  Light  &  Power  Company 
for  damages  for  being  ejected  from  defend- 
ant's car.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

The  first  count  in  the  complaint,  after  set- 
ting forth  that  defendant  was  a  common  car- 
rier of  passengers  for  hire  by  means  of  elec- 


tricity, and  that  plaintiff  became  a  passen- 
ger on  one  of  the  lines  from  Birmingham  to 
Avondale,  and  had  paid  his  fare  thereon,  al- 
leges that,  notwithstanding  the  duty  of  de- 
fendant's servants  and  agents  on  said  train 
to  transport  him  safely,  the  said  agents  or 
servants,  acting  within  the  line  and  scope 
of  their  authority  /is  such,  wrongfully  eject- 
ed plaintiff  from  said  train,,  and  as  a  proxi- 
mate consequence  thereof  plaintiff  was 
wrenched,  made  sick  and  sore,  and  suffered 
other  special  damages.  The  second  count 
contained  the  same  allegations  as  to  what  de- 
fendant was,  and  that  plaintiff  was  Its  pas- 
senger, and  that  plaintiff  had  paid  his  fare 
to  be  carried  from  Birmingham  to  Avondale. 
It  alleges  that  before  said  train  reached 
Avondale  defendant's  servant  or  agent,  act- 
ing within  the  line  and  scope  of  his  authori- 
ty as  such  servant  or  agent,  while  engaged 
In  or  about  ejecting  plaintiff  from  said  train, 
used  great  and  unnecessary  force  and  vio- 
lence, and  as  a  proximate  consequence  there- 
of plaintiff  suffered  injuries  and  damages 
set  out  In  the  first  count  Count  3  alleges 
that  on  said  day  plaintiff  boarded  said  train 
at  Birmingham,  to  be  carried  by  the  defend- 
ant as  its  passenger  to  said  Avondale,  and 
was  received  and  accepted  on  such  train  by 
defendant's  agent  or  servant,  acting  within 
the  line  and  scope  of  his  authority  as  such, 
and  plaintiff  paid  to  defendant  the  fare,  to 
wit,  five  cents,  regularly  charged  by  it  for 
so  being  carried ;  that  defendant's  servant  or 
agent,  acting  within  the  line  and  scope  of 
his  authority  as  such,  so  negligently  con- 
ducted himself  in  and  about  the  carriage  of 
plaintiff  as  defendant's  passenger  as  afore- 
said that  as  a  proximate  consequence  there- 
of plaintiff  was  ejected  from  said  train  be- 
fore the  same  reached  Avondale  and  suffered 
the  injuries  and  damages  complained  of. 

Demurrers  were  filed  as  follows:  To  the 
first  count:  It  does  not  appear  therefrom 
how  or  wherein  the  assault  on  said  plain- 
tiff was  the  proximate  consequence  of  said 
ejectment,  for  that  the  said  count  seeks  to  re- 
cover for  an  alleged  wrongful  ejectment  and 
for  an  assault  and  battery  in  one  and  the  same 
count  For  that  it  does  not  appear  therefrom 
that  the  alleged  assault  and  battery  commit- 
ted on  plaintiff  is  wrongful  or  unlawful,  or 
that  more  force  was  used  than  was  neces- 
sary in  ejecting  plaintiff  from  said  train. 
The  other  demurrers  to  the  first  count  rais- 
ed the  question  of  sufficiency  of  the  allega- 
tions of  damages.  To  the  second  count,  the 
same  as  those  filed  to  the  first  count  and 
with  these  additional :  For  that  it  does  not 
appear  that  plaintiff  was  wrongfully  ejected 
from  said  train.  For  that  it  does  not  appear 
what  force  and  violence  is  used  against  plain- 
tiff. For  that  the  nature,  character,  and  ex- 
tent of  the  force  and  violence  used  against 
plaintiff  is  not  set  forth  In  said  count.  All 
the  grounds  of  demurrer  assigned  to  the  first 
and  second  counts  were  assigned  to  the  third 
counts,  with  the  additional  ground  that  no 
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facts  are  therein  alleged  showing  wherein  or 
how  the  defendant's  servants  or  agents  neg- 
ligently conducted  themselves  In  or  about 
the  carriage  of  plaintiff  as  a  passenger,  and 
that  no  facts  are  alleged  therein  showing 
wherein  plaintiff's  ejectment  was  wrongful. 
It  does  not  appear  with  sufficient  certainty 
wherein  or  how  the  defendant  or  Its  serv- 
ants or  agents  violated  any  duty  which  It 
owed  the  plaintiff. 

The  defendant  filed  the  following  pleas  aft- 
er demurrer  overruled:  (1)  The  general  is- 
sue. (2)  "And  for  further  plea  and  answer  to 
plain  tiffs  complaint,  and  to  each  count  there- 
of separately  and  severally,  the  defendant 
says  that  plaintiff  ought  not  to  have  and 
maintain  this  action  against  defendant,  for 
that  defendant  at  the  time  of  the  wrongs 
and  injuries  alleged  in  said  complaint  was 
running  or  operating  two  cars,  the  one  at- 
tached to  the  other,  the  front  car  being  call- 
ed the  'motor  car*  and  the  rear  car  being 
called  the  'trailer  car1 ;  and  defendant  avers 
that  defendant  had  a  separate  conductor  In 
charge  of  each  of  said  cars  at  said  time,  and 
that  plaintiff  voluntarily  took  passage  on 
the  rear  or  trailer  car,  and  paid  his  fare  to 
the  conductor  in  charge  of  said  trailer  car, 
while  on  said  trailer  car,  and  thereafter  plain- 
tiff disembarked  in  said  trailer  car  and  board- 
ed and  took  passage  on  said  motor  car,  and, 
upon  demand  being  made  of  him  by  the  con- 
ductor in  charge  of  said  motor  car  for  his 
fare,  plaintiff  refused  and  failed  to  pay  to 
said  conductor  in  charge  of  said  motor  car 
a  fare  entitling  him  to  be  carried  as  a  pas- 
senger on  said  motor  car,  whereupon  plain- 
tiff was  ejected  from  said  motor  car  by  the 
conductor  of  said  car,  because  he  refused 
and  declined  to  pay  his  fare  on  said  motor 
car,  and  insisted  on  riding  on  said  motor 
car  without  paying  his  fare;  and  defend- 
ant avers  that  no  more  force  than  was  nec- 
essary was  used  in  ejecting  plaintiff  from 
said  motor  car."  Pleas  3  and  4  were  practi- 
cally the  same  as  plea  2,  with  the  additional 
allegation  that  the  company  had  a  rule  in 
force  which  required  the  collection  of  fares 
on  each  car  of  the  train  by  the  separate  con- 
ductors on  said  cars,  and  that  one  taking  pas- 
sage on  a  motor  car  and  paying  fare  there- 
on was  entitled  to  continue  on  said  car  to  his 
journey's  end ;  but,  if  said  passenger  left  the 
motor  car  and  boarded  the  trailer,  such  pas- 
senger was  required  also  to  pay  fare  on  the 
trailer,  and  vice  versa,  and  that  plaintiff  had 
notice  of  this  rule,  and  was  advised  of  it  be- 
fore being  ejected,  and  was  given  an  opportu- 
nity to  return  to  the  car  on  which  he  origi- 
nally took  passage  before  being  ejected. 

Demurrers  were  Interposed  to  plea  2,  be- 
cause It  failed  to  show  any  legal  justification 
for  an  attempt  to  collect  two  fares  for  the 
same  person;  for  that  it  fails  to  aver  or 
show  any  reasonable  rule  for  requirement  of 
defendant  that  plaintiff  as  its  passenger 
should  continue  his  Journey  in  the  same  car  It 
was  begun,  and  because  It  falls  to  show  that 


plaintiff  had  any  knowledge  of  any  rule  un- 
der which  It  was  prohibited  from  changing 
cars  on  the  same  train.  To  pleas  3  and  4 
demurrers  were  interposed  upon  the  same 
grounds  as  to  plea  2,  with  the  additional 
ground  that  the  plea  shows  on  Its  face  that 
the  rule  Is  not  reasonable,  and  that  it  fails 
to  aver  or  show  that  plaintiff  had  knowledge 
of  the  rule  before  he  became  a  passenger  ou 
said  train,  and  that  said  plea  failed  to  show 
or  aver  that  defendant  furnished  plaintiff 
with  a  convenient  and  comfortable  place  to 
ride  on  said  trailer  car. 

To  the  third  and  fourth  pleas  the  plain- 
tiff filed  the  following  replications :  "For 
further  reply  to  each  of  third  and  fourth 
pleas  separately  and  severally  plaintiff  says 
that  said  trailer  car  and  said  motor  car  were 
attached  together  as  said  train,  and  both 
were  being  used  by  the  defendant  for  the 
carriage  of  passengers  at  said  time,  and  that 
said  trailer  car  was  crowded,  and  plaintiff 
could  not  obtain  a  seat  thereon,  and  that 
plaintiff  before  said  ejection  informed  the 
defendant's  conductor  of  said  motor  car 
that  said  trailer  car  was  crowded,  and  the 
said  conductor  knew  that  there  was  no  seat 
available  to  plaintiff  on  said  trailer  car. 
(3)  For  further  replication  to  each  of  third 
and  fourth  pleas  separately  and  severally 
plaintiff  says  that  said  trailer  car  and  said 
motor  car  were  attached  to  the  other  as  one 
train,  and  both  were  being  used  by  the  de- 
fendant for  the  carriage  of  passengers  at 
said  time,  and  that  at  the  time  he  left  said 
trailer  car  as  stated  in  said  plea  it  was  very 
uncomfortable  in  said  trailer  car,  in  this,  to 
wit :  There  was  no  unoccupied  seat  on  same, 
and  said  car  was  crowded,  and  men  were 
smoking  tobacco  to  such  an  extent  that  same 
was  very  uncomfortable  to  plaintiff,  and 
plaintiff  disembarked  from  said  trailer  car 
and  took  passage  upon  said  motor  car  as 
aforesaid  to  escape  the  said  inconveuieni-e 
and  discomfort,  and  before  said  ejection 
plaintiff  Informed  the  conductor  of  said  mo- 
tor car  that  said  trailer  car  was  crowded 
and  of  the  discomfort  on  the  trailer  car.  and 
neither  said  conductor  nor  defendant  offered 
to  remedy  the  same." 

Demurrers  were  interposed  as  follows :  To 
replication  2,  because  It  is  not  alleged  or 
shown  therein  that  it  was  the  duty  of  the 
conductor  In  charge  of  the  motor  car  to  car- 
ry plaintiff  as  a  passenger  free  on  said  car; 
for  that  plaintiff  became  a  new  passenger  ou 
said  motor  car  when  he  boarded  the  same; 
for  that  said  replication  sets  up  a  failure  to 
provide  plaintiff  with  a  seat  as  an  excuse 
for  violation  of  a  rule  of  defendant:  for 
aught  that  appears  therefrom  plaintiff  was 
not  refused  a  seat  on  said  trailer  car ;  for 
that  said  replication  falls  to  show  that  plain- 
tiff had  demanded  a  seat  on  the  car  from 
which  he  disembarked;  for  aught  that  ap- 
pears therefrom  plaintiff  did  not  have  a  seat 
on  the  trailer  car  when  he  paid  his  fare  on 
said  car.   To  the  third  replication  the  same 
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as  to  the  second  with  these  additions:  For 
that  it  appears  therefrom  that  it  became  and 
was  the  duty  of  plaintiff  either  to  have  re- 
mained on  said  trailer  car  and  brought  his 
action  for  said  discomfort,  or  to  have  paid  his 
fare  on  said  motor  car  and  brought  his  ac- 
tion for  said  discomfort;  for  that  it  is  not 
alleged  or  shown  that  plaintiff  was  forced 
to  leave  said  trailer  car  by  reason  of  any 
negligence  or  wrong  of  defendant,  or  Its  serv- 
ants or  agents;  and  for  that  said  replica- 
tion seeks  to  set  up  a  wrong  of  defendant  or 
Its  conductor  in  justification  of  his  own  wrong 
in  insisting  upon  riding  on  said  motor  car 
without  paying  his  fare.  To  both  replications, 
for  that  they  work  a  departure  from  plain- 
tiffs cause  of  action,  and  that  the  replica- 
tion sets  up  an  alleged  breach  of  contract 

Tillman,  Qrubb,  Bradley  &  Morrow,  for  ap- 
pellant Bowman,  Harsh  &  Beddow,  for  ap- 
pellee. 

ANDERSON,  J.  The  gravamen  of  the  first 
count  is  the  wrongful  ejection  of  the  plain- 
tiff from  the  car,  and  the  averment  of  other 
things  proximately  caused  thereby  are  mere 
matters  of  inducement  or  aggravation,  going 
to  swell  the  damage.  Nor  was  the  first  count 
of  the  complaint  subject  to  the  other  grounds 
of  demurrer  insisted  upon  by  the  appellant 
in  brief  of  counsel. 

The  second  count  does  not  charge  that  the 
ejection  per  se  was  wrong,  but  that  it  was 
made  so  by  the  use  of  unnecessary  force  and 
violence.  Even  if  the  defendant  had  the  law- 
ful right  to  eject  the  plaintiff,  it  would  be 
answerable  In  damages  for  any  unnecessary 
force  or  violence  inflicted  upon  him  by  its 
agents  acting  within  the  scope  of  their  au- 
thority. The  trial  court  did  not  err  in  over- 
ruling the  demurrer  to  the  second  count 

The  third  count  of  the  complaint  was  not 
subject  to  the  demurrer  interposed  thereto. 
Sou.  Ry.  Go.  ▼.  Burgess,  143  Ala.  364,  42 
South.  35. 

The  second  plea  attempted  to  justify  the 
ejection  of  the  plaintiff,  but  failed  to  set  up 
any  rule  of  the  defendant  and  the  demurrer 
thereto  was  properly  sustained. 

The  plaintiff's  replications,  in  effect,  con- 
cede the  reasonableness  of  the  rule,  but  at- 
tempt to  set  up  a  state  of  facts  forbidding 
the  enforcement  of  same,  and  which  we  deem 
insufficient  to  authorize  a  relaxation  of  said 
rule.  If  the  facts  were  as  set  out  in  the  rep- 
lication, the  plaintiff  doubtless  had  his  re- 
course for  a  breach  of  the  contract,  or  of  du- 
ty growing  out  of  same;  but  the  breach  of 
the  contract  by  the  defendant,  or  a  duty  grow- 
ing out  of  same,  did  not  authorize  the  plain- 
tiff to  take  passage  In  another  car,  controlled 
by  another  conductor,  and  continue  the  Jour- 
ney without  paying  the  new  fare  demanded 
by  the  conductor,  after  Informing  him  of  the 
rule.  Lasker  v.  Third  Ave.  Co.,  27  Misc. 
Rep.  824,  57  N.  T.  Sup.  395;  Gravlll  v. 
Manhattan  R  R.  Co.,  105  N.  T.  525,  12  N.  E. 
51,  50  Am.  Rep.  518. 


The  trial  court  erred  in  overruling  the  de- 
murrers to  the  replications  to  pleas  3  and  4, 
and  the  judgment  of  the  city  court  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  HARALSON,  DOW- 
DELL,  SIMPSON,  and  DENSON,  JJ.,  con- 
cur. 


HARRIS  v.  STATE. 

(Supreme  Court  of  Alabama.    May  14,  1908.) 

Weapons  —  Criminal     Prosecution  —  Evi- 
dence— Possession  of  Weapons. 

Where  defendant  was  prosecuted  for  carry- 
ing a  concealed  weapon  at  a  place  other  than 
the  house,  after  eating  his  supper  there,  it  was 
proper  to  show  the  apparel  defendant  wore  at 
the  supper  and  after  leaving  it,  as  evidence  of 
the  concealment;  but  whether  or  not  witness- 
es saw  defendant  have  a  weapon  at  supper  was 
immaterial. 

Appeal  from  Macon  County  Court;  M.  B. 
Abercromble,  Judge. 

Frank  Harris  was  convicted  of  carrying 
concealed  weapons,  and  he  appeals.  Af- 
firmed. 

Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

McCLELLAN,  J.  Conviction  of  carrying  a 
concealed  weapon.  The  evidence  for  the 
state  tended  to  show  that  the  defendant  at- 
tended a  supper,  that  while  in  the  house  he 
removed  his  coat,  and  that  on  leaving  the 
house  he  replaced  his  coat,  and  after  he  had, 
with  witnesses  for  the  state,  gone  about  100 
yards  from  the  house,  he  drew  from  bis  hip 
pocket  a  pistol  theretofore  concealed,  and 
unseen  by  them,  and  exhibited  it  to  his  as- 
sociates, and  then  returned  it  to  concealment 
In  the  pocket.  The  evidence  for  the  defend- 
ant tended  to  show  that  the  defendant  wore 
no  coat  on  the  occasion  in  question,  but  did 
have  on  a  baseball  blouse  or  shirt,  which  did 
not  reach  below  the  waist  line. 

The  election  by  the  state  was  for  an  offense 
developed  away  from  the  place  where  the 
supper  took  place.  While,  of  course,  the  ap- 
parel worn  by  the  defendant  en  route  to  the 
supper,  thereat  and  away  from  It,  was  the 
proper  subject  of  inquiry,  as  evidence  of  the 
concealment  of  the  weapon,  yet  whether  the 
defendant's  witnesses  saw  him  with  a  pistol 
at  the  supper,  or  not  could  not,  in  behalf  of 
the  defendant  shed  any  light  on  the  gist  of 
the  investigation,  viz.,  did  he  have  a  conceal 
ed  weapon  on  the  occasion  for  which  he  wai 
being  tried?  If  his  witnesses  had  been  per 
mitted  to  testify  that  they  did  not  see  hln\ 
with  a  pistol  at  the  supper,  that  fact  woultf 
not  have  had  any  tendency  to  refute  the  as 
serted  fact  that  be  drew  a  concealed  weapon 
on  the  road.  That  the  weapon  was  concealed 
at  the  supper  would  naturally  forbid  theli 
seeing  it.  If,  on  the  other  hand,  they  had 
testified  that  they  did  see  him  with  a  pistol 
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at  the  supper,  that  fact  would  have  tended 
to  support  the  theory  of  the  prosecution.  In 
any  event,  then,  the  refusal  of  the  court  to 
admit  testimony  as  to  whether  the  witnesses 
fpr  the  defendant  saw  him  with  a  pistol  at 
the  supper  was  without  prejudicial  error  to 
him. 

There  Is  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 
Affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.t  concur. 


CRUM  v.  TOWN  OP  PRATTVILLE. 
(Supreme  Court  of  Alabama.    May  20,  1908.) 
Commerce: — Interstate  —  Regulation  —  Oc- 
cupation Tax. 

An  employe  of  a  foreign  grocery  company, 
who  simply  delivered  and  collected  the  price  of 
goods  for  which  orders  had  been  theretofore 
taken  by  salesmen  of  the  grocery  company,  to 
be  approved  by  it,  and  which,  after  approval, 
had  been  shipped  in  packages  by  the  company, 
consigned  to  itself,  was  engaged  in  interstate 
commerce,  and  not  subject  to  an  occupation 
tax. 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty; S.  L.  Brewer,  Judge. 

L.  V.  Crum  was  convicted  of  retailing 
goods,  wares,  and  merchandise  without  a  li- 
cense, and  he  appeals.  Reversed  and  re- 
manded. 

Hamilton  &  Crumpton,  for  appellant  Bal- 
lard &  Thomas,  for  appellee. 

HARALSON,  J.  The  defendant,  L.  V. 
Crum,  was  arrested  on  affidavit  and  war- 
rant, and  was  tried  by  the  intendant  of  the 
town  of  Prattvllle,  and  fined  $20,  on  the 
charge  of  carrying  on  business  in  said  town, 
without  a  license,  as  required  under  subdivi- 
sion 2,  {  134,  of  the  Code  of  said  town.  He 
appealed  to  the  circuit  court,  where  he  was 
charged  on  complaint,  with  "retailing  goods, 
wares,  or  merchandise,  within  the  corporate 
limits  of  said  town,  without  having  obtained 
a  license  therefor,  as  provided  by  the  ordi- 
nance of  said  town."  , 

Several  questions  are  presented,  on  assign- 
ments of  error,  which  we  deem  It  unneces- 
sary to  consider.  The  affirmative  charge  was 
given  for  the  plaintiff,  and  a'  like  charge  re- 
quested for  defendant  was  refused. 

The  defendant  was  tried  before  the  in- 
tendant, as  stated,  with  carrying  on  busi- 
ness in  Prattvllle  without  a  license  as  re- 
quired by  ordinance  of  the  town;  and  In 
the  circuit  court,  on  a  charge  of  retailing 
goods,  wares  and  merchandise  In  said  town, 
without  a  license. 

There  Is  no  evidence  that  he  did  either 
of  the  acts  with  which  he  is  charged,  wheth- 
er before  the  Intendant  or  the  circuit  codrt 
He  did  not  sell  anything  In  the  town  of 


Prattvllle  or  elsewhere  In  the  county  of  Au- 
tauga, nor  is  it  shown  that  any  of  the  goods 
referred  to  were  sold  in  said  town;  but  it 
does  appear  that  the  orders  for  the  goods 
as  made,  were  effected  outside  of  said  town 
in  the  county  of  Autauga.  The  goods  that 
were  sold  in  that  county  were  sold  by  sales- 
men for  the  Omaha  Grocery  Company  of  Ne- 
braska, on  written  orders  procured  by  them 
and  Bent  to  the  company  for  their  approval. 
If  approved,  the  goods  as  thus  ordered,  were 
shipped  in  packages  by  the  company,  con- 
signed to  themselves,  at  Prattvllle,  and  the 
defendant,  who  had  no  interest  in  the  mat- 
ter, other  than  as  an  employs  of  plaintiff, 
simply  delivered  the  goods  to  the  purchasers 
on  the  payment  of  the  price  therefor.  In  a 
case,  on  substantially  the  same  facts  as  In 
this  case,  the  Supreme  Court  of  Texas  held 
that  the  accused  was  engaged  in  interstate 
commerce,  and  was  not  subject  to  conviction 
for  nonpayment  of  an  occupation  tax.  im- 
posed on  traveling  salesmen  engaged  in  sell- 
ing patent  or  other  medicines.  To  the  same 
effect  is  our  recent  case  of  Lee  v.  Intendant 
of  LaFayette  (Ala.)  46  South.  294.  citing  de- 
cisions from  this  and  other  jurisdictions,  in- 
cluding cases  from  the  Supreme  Court  of  the 
United  States;  Asher  v.  Texas,  128  C  S. 
129,  9  Sup.  Ct.  1.  32  L.  Ed.  368;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct  13S0, 
32  L.  Ed.  311;  Lelsy  v.  Hardin,  135  U.  S. 
100,  10  Sup.  Ct.  681,  34  L.  Ed.  128.  The 
defendant,  under  the  facts  disclosed,  was  not 
liable  for  a  license  tax. 

There  was  error  In  giving  the  general 
charge  for  the  plaintiff,  and  in  refusing  a  like 
charge  for  the  defendant 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.f  concur. 


FOMBT  v.  CUNDELL  LUMBER  CO. 
(Supreme  Court  of  Alabama.   June  3,  1908.) 

Appeal    and    Error  —  Proceedings  rot 
Transfer— Appeal  Bond— New  Bond. 
Where  an  appellant  fails  to  make  a  new 

appeal  bond,  as  required  by  an  order  of  the 

court,  the  appeal  will  be  dismissed. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  2.  Appeal  and  Error,  ft  2064-2070.] 

Appeal  from  City  Court  of  Anniston; 
Thos.  W.  Coleman,  Jr.,  Judge. 

Action  between  R.  L.  Fomby  and  the  Cun- 
dell  Lumber  Company.  From  a  judgment 
Fomby  appeals.    Appeal  dismissed. 

Knox,  Acker  &  Blackmon,  for  appellant 
Matthews  &  Matthews  and  M.  B.  Eubanks, 
for  appellee. 

PER  CURIAM.  Appeal  dismissed,  for 
failure  to  make  new  appeal  bond,  as  requir- 
ed under  former  order. 
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PETTIBONE-TAYLOR  CO.  v.  FARMERS' 
BANK  &  TRUST  CO. 

(Supreme  Court  of  Alabama.    April  9,  1908. 
Rehearing  Denied  June  18»  1908.) 

Appeal  and  Erboe— Assignment  of  Ekrobs 

—Necessity. 

A  judgment  will  be  affirmed,  in  the  ab- 
sence of  an  assignment  of  errors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  §  3089.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;  Saffold  Berney,  Judge. 

Action  between  the  Pettlbone-Taylor  Com- 
pany, agent,  and  the  Farmers'  Bank  &  Trust 
Company.  From  a  Judgment  In  favor  of  the 
latter,  the  former  appeals.  Affirmed. 

Roach  &  Chamberlain,  for  appellant  Inge 
&  Armbrecht,  for  appellee. 

PER  CURIAM.  Affirmed,  for  want  of  as- 
signment of  errors. 


BLUB  v.  BLUE  (two  cases). 

(Supreme  Court  of  Alabama.    May  21,  1908.) 

Witnesses  —  Competency  —  Transactions 
with  Person  Since  Deceased. 

Asking  a  witness,  who  was  administrator 
of  a  decedent's  estate,  if  he  had  not  admitted  to 
persons  named  that  a  specified  amount  of  mon- 
ey raised  by  a  loan  by  decedent  was  used  by 
him  in  making  a  specified  investment,  is  not 
improper,  as  calling  for  testimony  as  to  trans- 
actions with  a  person  since  deceased,  within  the 
inhibition  of  Civ.  Code  1896,  §  1794. 

Appeal  from  Probate  Court  Montgomery 
County ;  J.  B.  Gaston,  Judge. 

Proceedings  by  A.  W.  Blue  against  M.  W. 
Blue,  administrator,  to  charge  defendant 
with  a  sum  of  money  as  belonging  to  the 
estate.  From  a  judgment  for  defendant, 
both  parties  appeal.  ,  Affirmed. 

Rushton  &  Coleman,  for  appellant  Gun- 
ter  &  Gunter  and  W.  F.  Thetford,  for  ap- 
pellee. 

SIMPSON,  J.  M.  W.  Blue  Is  the  admin- 
istrator of  the  estate  of  Jane  E.  L.  Blue,  and 
the  contest  in  this  case  arises  out  of  a  mo- 
tion made  by  the  appellant  In  the  probate 
court  to  charge  said  administrator  with  the 
sum  of  $3,600  which  it  Is  claimed  was  due 
by  said  M.  W.  Blue  to  the  estate  of  his  in- 
testate when  he  was  appointed  administra- 
tor. 

The  first  assignment  of  error  insisted  on 
by  the  appellant  is  the  overruling  of  the  ob- 
jection by  contestant  (appellant  here)  to  the 
question  to  M.  W.  Blue  as  a  witness:  "Did 
you  ever,  at  any  time  since  or  before  your 
mother's  death,  or  at  any  other  time  or 
place,  or  under  any  circumstances  in  the 
world,  ever  say  or  admit  to  Mr.  and  Mrs.  A. 
W.  Blue  that  any  money,  or  the  $3,600,  rais- 
ed by  your  mother  by  the  loan  from  Dr. 
Crawford,  was  used  in  part  or  in  whole  in 
the  purchase  of  any  interest  for  you,  or  for 
Gerald  &  Blue,  in  the  New  Home  sewing  ma- 


chine business  in  Montgomery,  Ala.?"  This 
contention  is  based  on  section  1794  of  the 
Civil  Code  of  1896,  but  we  do  not  think  It 
violative  of  that  section.  Both  A.  W.  Blue 
and  his  wife  had  stated  that  the  witness 
had  made  admissions  to  them,  as  stated  in 
the  question,  and  this  question  did  not  ask 
what  were  the  facts  in  regard  to  this  trans- 
action with  the  deceased,  but  simply  wheth- 
er he  had  made  the  admissions  to  these  liv- 
ing witnesses  as  stated  by  them.  The  testi- 
mony was  competent 

The  probate  Judge,  after  hearing  all  the 
testimony  and  making  a  careful  analysis  of 
it,  holds  that  the  evidence  does  not  show 
that  said  amount  of  money  is  due  by  said 
M.  W.  Blue  to  the  estate  of  his  said  decedent, 
and  we  do  not  find  sufficient  testimony  in 
the  record  to  justify  this  court  in  reversing 
his  decision. 

It  is  unnecessary  to  consider  the  cross-as- 
signments of  error. 

The  judgment  of  the  court  is  affirmed. 

TYSON.  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 


•  ASKEW  v.  STATE. 

(Supreme  Court  of  Alabama.    May  14,  1908.) 

Intoxicating  Liquors— Unlawful  Sale  or 
Gift  to  Convict  — Indictment  — Insuffi- 
ciency. 

Under  Cr  Code  1896,  §  4554,  making  any 
one  who  sells,  gives,  or  furnishes  to  a  convict 
any  intoxicating  beverage  or  drink  guilty  of  a 
misdemeanor,  and  under  section  4898,  providing 
that  words  used  in  a  statute  to  define  an  offense 
need  not  be  strictly  pursued  in  an  indictment, 
an  indictment  charging  that  accused  sold,  gave, 
or  furnished  whisky  and  intoxicating  beverage 
or  drink  to  a  specified  person,  a  convict  sen- 
tenced to  imprisonment  for  20  years  for  mur- 
der, and  while  sentence  was  yet  in  court,  etc., 
is  sufficient;  it  being  unnecessary  to  aver  that 
the  convict  was  confined  in  the  penitentiary  or 
any  special  place,  and  sufficient  that  he  was 
serving  a  sentence  at  the  time  of  the  alleged  de- 
fense, and  the  indictment  sufficiently  negativing 
the  idea  that  the  convict  may  have  been  under 
sentence  from  a  municipality,  if  the  statute 
does  not  apply  to  convicts  of  every  description. 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty; Samuel  B.  Browne,  Judge. 

Clem  Askew  was  convicted  of  selling  or 
giving  Intoxicating  beverages  to  a  convict,  and 
he  appeals.  Affirmed. 

The  third  count  in  the  Indictment  is  in  the 
following  language:  "The  said  grand  Jury 
further  charge  that  before  the  finding  of  this 
indictment  Clem  Askew  did  tell,  give,  or  fur- 
nish whisky  and  intoxicating  beverage  or 
drink  to  Thomas  Long,  who  was  then  and 
there  a  convict,  sentenced  to  imprisonment 
for  20  years  for  murder  in  the  second  degree 
in  the  city  court  of  Mobile,  Ala.,  on,  to  wit, 
February  3,  1900,  and  while  said  sentence 
was  yet  In  court  against  the  said  Thomas 
Long,  against  the  peace  and  dignity,"  etc. 
Demurrer  was  interposed  to  the  third  count 
as  follows:   "(1)  The  said  count  does  not 
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specify  the  certain  kind  of  liquor.  (2)  It 
■does  not  allege  whether  said  liquor  was  In- 
toxicating or  not.  (3)  It  does  not  allege 
whether  the  convict  was  confined  In  the  peni- 
tentiary or  not.  (4)  It  does  not  allege  wheth- 
er or  not,  at  the  time  of  the  matters  and 
things  complained  of,  the  said  convict  was 
lawfully  confined  under  a  conviction  of 
crime." 

Leslie  Hall,  for  appellant  Alexander  M. 
Garber,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  This  case  was  tried  upon 
the  third  count  of  the  indictment ;  the  other 
counts  having  been  eliminated  by  the  solic- 
itor. The  third  count  substantially  pursued 
section  4554  of  the  Criminal  Code  of  1896, 
And  was  sufficient.  Section  4898  of  the  Crlin-. 
inal  Code  of  1896.  Nor  was  it  necessary  to 
aver  that  the  convict  was  confined  In  the 
penitentiary  or  any  special  place.  It  was 
sufficient  If  he  was  serving  a  sentence  at  the 
time  of  the  alleged  offense.  We  also  think 
the  Indictment  sufficiently  negatives  the  idea 
that  the  person  to  whom  the  liquor  was  fur- 
nished may  have  been  under  sentence  from 
a  municipality,  even  If  the  statute  does  not 
apply  to  convicts  of  every  description,  which 
we  need  not  decide,  as  It  avers  that  he  was 
under  sentence  of  the  city  court  of  Mobile 
upon  a  conviction  for  murder. 

The  demurrer  to  the  Indictment  was  prop- 
erly overruled,  and  the  judgment  of  the  cir- 
cuit court  Is  affirmed. 

Affirmed. 

TYSON,  a  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


ROBERTS  v.  ENGLISH  MFG.  CO. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  Exceptions,   Bill  of  —  Signature  ok 
Judge — Signature  of  Attorneys, 

The  fact  that  the  attorneys  signed  a  bill  of 
exceptions  does  not  vitiate  it  as  a  bill  of  excep- 
tions, where  the  judge  wrote  under  their  names 
-his  approval  and  signed  the  same,  as  required  by 
Civ.  Code  1896,  |  615.  providing  that  a  bill  of 
■exceptions  signed  by  the  judge  thereby  becomes 
a  part  of  the  record. 

2.  Libel  and  Slan dee— Publication  of  Li- 
bel—Necessity. 

In  an  action  for  libel,  it  is  necessary  to 
show  that  the  libelous  matter  was  published  by 
being  communicated  to  some  third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  32,  Libel  and  Slander,  §§  107,  108.] 

3.  Same. 

Sending  through  the  mail  of  a  libelous  let- 
ter to  the  person  libeled  is  not  such  a  publica- 
tion as  will  sustain  an  action  for  libel,  unless 
there  is  evidence  to  show  that  the  person  who 
sent  the  letter  knew  that  some  other  person  was 
in  the  habit  of  opening  letters,  or  that  in  the 
ordinary  course  of  business  the  contents  of  the 
letter  would  come  to  the  knowledge  of  some 
third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
•vol.  32,  Libel  and  Slander,  §S  107,  108.J 


4.  Same. 

Where,  in  an  action  for  libel  by  sending  to 
plaintiff  through  the  mail  a  libelous  letter  there 
was  no  evidence  showing  whether  the  letter  was 
written  hy  the  person  who  sent  it,  or  dictated, 
there  was  no  proof  of  publication  by  dictation 
to  a  third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  5§  107,  108^] 

5.  Appeal  and  Error— Exclusion  of  Evi- 
dence—Immaterial Errors. 

Where  the  testimony  offered  and  excluded, 
together  with  the  testimony  admitted,  would 
not  establish  a  cause  of  action,  the  question 
whether  or  not  the  court  erred  in  excluding  the 
testimony  was  immaterial. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Action  by  William  R.  Roberts  against  the 
English  Manufacturing  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

McAlplne  &  Robinson,  for  appellant  Greg- 
ory L.  &  H.  T.  Smith,  for  appellee. 

SIMPSON,  J.  While  It  Is  not  customary 
for  the  attorneys  to  sign  the  bill  of  excep- 
tions, the  essential,  according  to  the  statute, 
being  that  It  shall  be  signed  by  the  judge 
(Civ.  Code  1896,  §  615),  yet  the  fact  that  the 
attorneys  signed  It  when  presented,  and  that 
the  judge  wrote  under  their  names  his  ap- 
proval and  signed  the  same,  does  not  vitiate 
it  as  the  bill  of  exceptions  in  the  case. 

This  action  was  brought  by  the  appellant . 
against  the  appellee  for  the  publication  of  a 
libel  charging  him  with  obtaining  goods  un- 
der false  pretenses.  Said  libel  was  in  a  let- 
ter which,  it  Is  claimed,  was  written  by  the 
defendant  to  the  plaintiff,  sent  through  the 
mails,  and  received  and  opened  by  the  wife  of 
the  plaintiff.  Admitting  that  it  was  error  to 
exclude  the  testimony  as  to  the  character  of 
stationary  used  by  the  defendant  and  the 
kind  of  stamp  used  by  the  defendant,  as  cir- 
cumstances to  go  to  the  Jury  on  the  question 
as  to  who  wrote  the  letter  In  question,  yet, 
even  with  all  of  the  testimony  which  was  of- 
fered admitted,  there  would  be  no  proof  ot 
publication  of  the  libel.  In  the  civil  action 
for  libel  It  is  necessary  to  show  that  tbe  li- 
belous matter  was  published  by  being 
communicated  to  some  third  person.  Con- 
sequently a  sealed  letter,  sent  through  the 
mall  to  the  person  who  claims  to  be  libeled.  Is 
not  such  a  publication  as  the  law  requires, 
unless  there  is  evidence  to  show  that  the  par- 
ty who  sent  it  knew  that  some  other  per- 
son was  in  the  habit  of  opening  letters,  or 
that  in  the  ordinary  course  of  business  the 
contents  of  the  letter  would  come  to  the 
knowledge  of  some  third  person.  Web:  v. 
Hoss,  6  Ala.  881,  888;  Wilcox  v.  Moon.  61 
Vt  450,  24  Atl.  244,  15  L.  R.  A.  76a  33  Am. 
St.  Rep.  936;  Spalts  v.  Poundstooe.  87  Ind. 
522,  44  Am.  Rep.  773;  Mcintosh  v.  Matherly. 
9  B.  Mon.  (Ky.)  119 ;  Lyle  v.  Clason.  1  Calnea 
(N.  T.)  581  Sylvia  v.  Miller.  98  Terna.  94, 
33  S.  W.  921;  Warnock  v.  Mitchell  (C.  CO 
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43  Fed.  428 ;  Newell  on  Defamation,  Slander 
ft  Libel,  p.  227,  §  1 ;  Rumney  v.  Worthley, 
186  Mass.  144,  71  N.  E.  316;  State  v.  Syph- 
rott,  27  S.  C.  29,  2  S.  E.  626,  13  Am;  St  Rep. 
616. 

There  Is  no  evidence,  offered  or  admitted, 
which  tends  td  show  whether  the  letter  in 
question  was  written  by  the  person  who 
sent  it,  or  dictated.  So  it  cannot  be  said 
that  there  was  any  proof  of  publication  by 
dictation  to  any  third  person.  These  facts 
being  apparent  on  the  record,  it  matters  not 
whether  there  was,  or  not,  error  in  excluding 
the  testimony  offered.  There  was  a  failure 
to  make  out  a  prima  facie  case,  and  the  evi- 
dence as  a  whole  was  properly  excluded. 

The  Judgment  of  the  court  is  affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  J  J.,  concur. 


SMITH  t.  STATE. 

(Supreme  Court  of  Alabama.    May  14,  1908.) 

Intoxicating  Liquors— Illegal  Sale— In- 
dictment—Sufficiency. 

Under  Cr.  Code  1896,  {  5077,  providing 
that  in  an  indictment  for  retailing  intoxicating 
liquor  without  a  license  it  is  sufficient  to  charge 
the  sale  without  a  license  and  contrary  to  law, 
an  indictment,  whether  for  retailing  intoxicating 
liquor  without  a  license,  or  for  violation  of  any 
special  or  local  law  regulating  or  prohibiting 
the  sale  of  intoxicating  liquor,  must  aver  that 
the  sale  was  "contrary  to  law,"  notwithstanding 
form  79,  as  Bet  out  m  the  Code,  suggests  two 
different  forms  of  indictment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29.  Intoxicating  Liquors,  §  224.] 

Appeal  from  Circuit  Court,  Dallas  Coun- 
ty; B.  M.  Miller,  Judge. 

N.  S.  Smith  was  convicted  of  selling  in- 
toxicating liquor  without  a  license  as  a  re- 
tailer, and  he  appeals.  Reversed  and  re- 
manded. 

The  first  count  In  the  indictment  Is  In  the 
following  language:  "The  grand  Jury  of  said 
county  charge  that,  before  the  finding  of  this 
Indictment,  Nathaniel  S.  Smith,  without  a 
license  as  a  retailer,  did  sell  spirituous,  vin- 
ous, or  malt  liquors." 

O.  L.  McLeod,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,, for  the  State. 

ANDERSON,  J.  An  indictment,  whether 
for  retailing  liquor  without  a  license,  or  for 
the  violation  of  any  special  or  local  laws 
regulating  or  prohibiting  the  sale  of  spirit- 
uous, vinous,  or  malt  liquors,  should  aver 
that  the  sale  was  "contrary  to  law."  Sec- 
tion 5077  of  the  Criminal  Code  of  1896; 
Tarkins  v.  State,  108  Ala.  17,  19  South.  24; 
Williams  v.  State,  91  Ala.  14,  8  South.  6G8; 
Sills  v.  State,  76  Ala.  92.  The  fact  that 
form  79,  as  set  out  in  the  Code  of  1896,  sug- 
gests two  different  forms,  does  not  dispense 
with  the  necessity  for  the  material  aver- 
ment that  the  sale  was  "contrary  to  law." 

46  SO.— 48 


The  trial  court  erred  in  not  sustaining  the 
defendant's  demurrer  to  the  first  count  of  the 
indictment 

Reversed  and  remanded.  All  the  Justices 
concur. 


HADEN  v.  TROY. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

Trial— Taking  Case  from  Jury— General 
Charge— Conflicting  Evioence. 

In  an  action  for  legal  services  in  collecting 
certain  claims  from  the  government,  the  evi- 
dence being  conflicting  as  to  the  nature  of  the 
employment  and  as  to  whether  plaintiff  hnd 
abandoned  the  case,  it  was  error  to  give  a  gen- 
eral charge  in  favor  of  plaintiff. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  88  342-343.f 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  Alexander  Troy,  surviving  part- 
ner, etc.,  against  Charles  W.  Haden.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Parsons  &  Thlgpen,  for  appellant  Gunter 
&  Gunter,  for  appellee. 

SIMPSON,  J.  This  is  a  suit  by  the  appel- 
lee against  the  appellant  on  the  common 
counts.  The  claim  of  the  plaintiff  is  that  the 
law  firm  of  which  he  is  now  the  surviving 
member  rendered  legal  services  to  the  defend- 
ant in  a  certain  suit  in  the  United  States 
courts.-  There  seems  to  be  no  controversy 
about  the  facts,  namely,  that  the  services 
were  rendered  in  a  certain  case  in  which 
one  Tisdale  was  the  nominal  plaintiff  and  the 
United  States  government  was  defendant. 

The  subject  of  the  suit  was  certain  fees 
claimed  to  be  due  by  the  government  to  cer- 
tain United  States  deputy  marshals.  The  de- 
fendant himself  testifies  that  he  had  a  con- 
tract with  the  deputies  by  which  he  was  to 
have  50  per  cent  of  the  amount  recovered, 
on  condition  that  he  was  to  select  an  attor- 
ney, have  the  suit  brought,  etc ;  that  he  did 
employ  said  firm,  agreeing  with  them  that  he 
was  to  do  certain  work  in  getting  up  the 
statement  of  account  etc.,  and  said  firm  was 
to  attend  to  the  litigation,  in  consideration 
of  which  said  firm  was  to  have  25  per  cent 
of  the  amount  recovered.  The  defendant 
however,  states  that  he  did  not  employ  said 
firm  Individually,  but  only  as  agent,  for  the 
deputy  marshals,  and  that  it  was  understood 
between  himself  and  said  firm  that  the  50 
per  cent,  was  to  be  allowed  by  the  deputies 
for  the  successful  prosecution  of  the  case  and 
was  to  be  divided  between  said  law  firm  and 
himself. 

Conceding,  without  deciding,  that  the  suit 
is  properly  brought  by  the  surviving  partner, 
there  was  a  conflict  In  the  evidence  as  to  the 
nature  of  the  employment,  and  also  as  to  the 
circumstances  of  the  dismissal  of  the  case; 
the  defendant's  testimony  tending  to  show 
that  the  attorneys  had  abandoned  the  case, 
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and  that  it  was  dismissed,  in  accordance 
with  the  advice  of  Mr.  Watts,  who  was  asso- 
ciated with  Mr.  Troy  in  the  management  of 
the  case  after  the  death  of  Col.  Tompkins, 
and  who  really  had  the  management  of  the 
case.  Consequently  the  court  erred  in  giving 
the  general  charge  In  favor  of  the  plaintiff. 

The  judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 


HOWARD  v.  TOWN  OP  EAST  LAKE  et  al. 
(Supreme  Court  of  Alabama.    May  20,  1908.) 

1.  Municipal  Corporations  —  Fiscal  Man- 
agement —  Bonos  —  Constitutional  and 
Statutory  Provisions. 

East  Lake  Town  Charter,  §  18,  provides 
"that  the  mayor  and  aldermen  shall  have  power 
to  issue  bonds  of  the  town  to  an  amount  not  ex- 
ceeding $20,000,"  etc.  Section  20  of  the  charter 
prohibits  the  mayor  and  aldermen  from  expend- 
ing any  more  money  than  is  collected  during  the 
fiscal  year,  and  provides  that  any  contract  to  be 
paid  out  of  moneys  collected  during  the  next 
succeeding  fiscal  year  shall  be  void.  Const. 
1901,  S  104,  subd.  17,  provides  that  no  special  or 
local  law,  authorizing  any  municipality  to  issue 
bonds,  shall  be  passed,  unless  authorized  by  a 
vote  of  the  duly  qualified  electors  of  the  munici- 

Eality.  Const.  1901,  §  222,  provides  that  the 
egislature  may  pass  general  laws  authorizing 
cities  and  towns  to  issue  bonds,  but  that  no 
such  bonds  shall  be  issued  unless  first  author- 
ized by  a  vote  of  the  people.  Acts  1903,  p.  59, 
made  by  section  1,  p.  60,  thereof  applicable  to 
all  the  municipalities  of  the  state,  provides  by 
lection  9,  p.  62,  that  if,  at  an  election  under  the 
act,  a  majority  of  the  voters  vote  for  bond  is- 
sue, the  governing  body  of  the  municipality  is 
thereby  authorized  to  issue  the  bonds  of  such 
municipality  in  the  amount  and  for  the  pur- 
poses mentioned  in  the  notice  of  election.  Held, 
that  Acts  1903,  p.  59,  is  a  new  power  con- 
ferred in  accordance  with  the  Constitution  of 
1901,  and  is  not  affected  by  limitations  contain- 
ed in  the  charter  of  the  town  of  East  Lake; 
the  Constitution  itself,  by  section  225,  fixing 
the  limitation  on  such  power. 

2.  Same. 

Section  29  of  the  charter  of  the  town  of 
East  Lake  has  no  reference  to  the  issue  of 
bonds,  but  refers  to  the  ordinary  transactions 
of  the  municipal  government;  otherwise,  it 
would  be  in  conflict  with  section  18  of  the  char- 
ter. 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Bill  by  W.  E.  Howard  against  the  town  of 
Bast  Lake  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.  Affirmed. 

W.  T.  Howlett,  for  appellant  W.  J.  Mar- 
tin, for  appellees. 

SIMPSON,  J.  The  bill  in  this  case  was 
filed  by  the  appellant  against  the  appellees  to 
enjoin  the  issue  of  certain  bonds  proposed  to 
be  issued  by  the  municipality  known  as  the 
"Town  of  East  Lake."  The  charter  of  said 
town  of  East  Lake  (which  town  was  incor- 
porated by  special  act  of  the  Legislature  ap- 
proved December  13,  1900)  provided  as  fol- 
lows: 


"Sec.  18.  Be  it  further  enacted  that  the 
mayor  and  aldermen  shall  have  power  to 
Issue  bonds  of  the  town  to  an  amount  not  ex- 
ceeding $20,000  in  sums  of  $100,"  etc. 

"Sea  29.  Be  it  further  enacted  that  the 
mayor  and  aldermen  of  the  town  of  East 
Lake  are  hereby  prohibited  from  expending 
or  contracting  for  the  expenditure  of  any 
more  money  than  Is  collected  or  provided  to 
be  collected  during  the  fiscal  year,  and  any 
contract  made  by  them  to  be  paid  out  of 
moneys  assessed  and  collected  during  the 
next  succeeding  fiscal  year  shall  be  void." 

The  Constitution  of  Alabama  adopted  to 
1901  provided  that  no  special  or  local  law  au- 
thorizing any  municipality  to  issue  bonds, 
unless  "authorized,  before  the  enactment  of 
such  local  or  special  law,  by  a  vote  of  the 
duly  qualified  electors"  of  the  same  (Const 
1901,  5  104,  subd.  17),  and  also  that  the  Legis- 
lature shall  have  the  power  to  pass  general 
laws  authorizing  cities  and  towns  to  issue 
bonds,  but  that  no  such  bonds  shall  be  Issued 
unless  first  authorized  by  a  vote  of  the  peo- 
ple (Const.  1901,  §  222).  The  contention  of 
the  appellant  is  that  the  limitations  contained 
In  the  charter  are  still  operative,  notwith- 
standing the  subsequent  act  of  the  Legisla- 
ture (Acts  1903,  p.  59). 

Said  act  was  passed  In  pursuance  of  the 
constitutional  provision,  and  is  by  its  terms 
(section  1)  made  applicable  to  all  of  the 
municipalities  of  the  state.  It  is  a  new  sys- 
tem of  issuing  bonds,  not  by  the  mere  act  of 
the  governing  body,  but  by  the  action  of  the 
people  themselves,  at  an  election  to  be  held 
authorizing  the  governing  body  to  issue  the 
bonds.  Said  act  provides  as  follows:  "Sec 
9.  If  at  an  election  held  under  and  in  ac- 
cordance with  the  provisions  of  this  act,  a 
majority  of  the  qualified  electors,  voting  at 
such  election  of  the  municipality  in  which  the 
election  is  held,  vote  'for  bond  issue,'  the 
mayor  and  aldermen  or  other  governing  body 
of  the  municipality  in  which  such  election  Is 
held  Is  hereby  authorized  to  Issue  the  bonds 
of  such  municipality  In  the  amount  and  for 
the  purposes  mentioned  In  the  notice  of  said 
election."  This  is  a  new  power  conferred  by 
the  Legislature,  In  accordance  with  the  new 
Constitution,  and  it  la  not  affected  by  the 
limitations  contained  in  the  original  charter; 
the  Constitution  itself  fixing  the  limitation  on 
said  power.   Const.  1901,  I  225. 

Section  29  of  the  original  charter,  above  re- 
cited, has  no  reference  to  the  Issue  of  bonds, 
but  refers  to  the  ordinary  transactions  of  the 
municipal  government  If  It  referred  to  the 
Issue  of  bonds,  it  would  have  been  In  conflict 
with  section  18  of  the  charter,  and,  if  effect- 
ive at  all,  would  render  the  Issue  of  the  $20.- 
000  of  bonds,  which  It  Is  acknowledged  hare 
heretofore  been  Issued,  as.  invalid  as  any  Is- 
sued under  the  subsequent  act  It  is  shown 
that  the  bonds  proposed  to  be  Issued  are  for 
some  of  the  purposes  mentioned  In  the  act. 
that  the  election  was  held  in  accordance  with 
said  act,  and  that  a  majority  of  the  qualified 
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voters,  voting  at  said  election,  voted  In  favor 
of  tbe  issue  of  said  bonds,  and  also  that  the 
governing  body  of  the  municipality  has  pass- 
ed the  ordinance,  In  accordance  with  the  au- 
thority conferred  upon  them  by  the  vote  of 
the  people 
Tbe  decree  of  the  city  court  Is  affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ,  concur. 


MOORE  v.  MAXWELL  ft  DELHOMME. 
(Supreme  Court  of  Alabama.    May  14,  1908.) 
L  Account  Stated— Absent  or  Parties— 

Necessity. 

To  create  an  account  stated,  there  must  not 
only  be  a  meeting  of  tbe  minds  as  to  the  correct- 
ness of  tbe  statement,  but  a  promise  by  the  debt- 
or, express  or  implied,  to  pay  the  account,  and 
the  mere  admission  that  the  items  of  account 
are  correctly  stated  is  not  sufficient,  unless  the 
debtor  agrees  to  pay  it. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  1,  Account  Stated,  |§  16-29.] 

2.  Principal  and  Agent  —  Authority  or 
Agent— Admission  or  Correctness  or  Ac- 
count. 

That  defendant  authorized  an  agent  to  pur- 
chase goods  for  him  would  not  render  him  liable 
on  an  account  stated  for  their  price,  because  of 
the  subsequent  admission  of  such  agent  of  tbe 
correctness  of  the  account  and  of  defendant's 
liability,  where  defendant  did  not  authorize  such 
admission,  ns  the  admission  must  be  by  the 
party  charged  on  the  stated  account. 

3.  Principal  and  Agent—  Powebs  or  Agent 
—Admission  or  Stated  Account. 

Authority  to  an  agent  to  purchase  goods 
does  not  authorize  him  to  subsequently  admit 
the  correctness  of  the  account  therefor,  so  as 
to  render  bis  principal  liable  for  the  price  of 
an  account  stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §  329.] 

4.  Evidence— Hearsay— Admissibility. 

Evidence  which  appears  to  be  hearsay  should 
be  excluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  SI  1168-1173.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saff old  Berney,  Judge. 

Action  on  an  account  stated  by  Maxwell  ft 
Delhomme  against  Terry  L.  Moore.  From 'a 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  remanded. 

Smith,  Foster  ft  Smith,  for  appellant  Fitta, 
Leigh  ft  Leigh,  for  appellees. 

ANDERSON,  J.  In  order  to  create  a  stat- 
ed account,  there  must  not  only  be  a  meet- 
ing of  tbe  minds  as  to  tbe  correctness  of  the 
statement  but  there  must  be  a  promise  by  the 
debtor,  express  or  Implied,  for  the  payment 
of  same.  1  Am.  ft  Eng.  Ency.  of  Law,  437; 
1  Cyc.  364.  An  account  becomes  stated  only 
when  a  specified  Indebtedness  Is  admitted 
to  be  due  from  the  debtor  to  the  creditor. 
Loventhal  v.  Morris,  103  Ala.  335,  15  Soutb. 
672.  The  mere  admission  that  tbe  items  of 
an  account  are  correctly  stated  is  not  suffi- 
cient unless  It  appears  that  the  debtor  ex- 
pressly or  impliedly  agreed  to  pay  It  Ryan 


v.  Gross,  48  Ala.  375.  It  is  true  that.  If  one 
renders  another  an  account,  which  he  prom- 
ises to  pay  or  which  he  retains  without  ob- 
jection, it  becomes  a  stated  account,  because 
of  an  express  promise  to  pay  In  the  first  la- 
stance,  or  of  an  Implied  promise  in  the  sec- 
ond, arising  out  of  a  retention  of  same  with- 
out objection;  but  the  mere  admission  of  the 
correctness  of  the  Items  of  an  account,  with 
a  denial  of  liability,  would  not  make  it  an 
account  stated.  In  other  words,  in  order  to 
render  one  liable  as  upon  an  account  stated, 
he  must  not  only  admit  its  correctness,  but 
must  expressly  or  Impliedly  admit  his  lia- 
bility. 

There  Is  no  pretense  In  the  case  at  bar  that 
the  account  In  question  was  rendered  to  the 
defendant  or  that  he  In  any  way  admitted 
the  correctness  or  acknowledged  his  liability 
for  same.  The  plaintiffs  rely  merely  upon  an 
account  rendered  to  Blggers,  who  admitted 
its  correctness.  It  Is  true  Blggers  testified 
that  the  defendant  gave  him  authority  to 
purchase  the  material,  which,  if  true,  would 
render  the  defendant  liable  upon  an  open 
account  or  for  material  sold;  but  a  subse- 
quent admission  by  Blggers,  without  tbe  au- 
thority or  knowledge  of  the  defendant,  of  tbe 
correctness  of  the  account  would  not  render 
him  liable  upon  an  account  stated.  The  ac- 
count was  never  presented  to  him,  and  It 
would  be  a  legal  absurdity  to  hold  that  the 
subsequent  conduct  of  Blggers  amounted  to 
a  new  or  subsequent  promise  on  the  part  of 
the  defendant  to  pay  tbe  account,  notwith- 
standing he  may  have  originally  authorized 
the  purchase  of  material.  It  could  as  well  he 
said  that  the  defendant  would  be  liable  upon 
a  promissory  note  executed  by  Biggers  in 
settlement  of  tbe  account  for  material.  Au- 
thority to  purchase  did  not,  of  Itself,  author- 
ize Biggers  to  make  subsequent  promises  or 
agreements  for  the  defendant.  There  being 
no  proof  of  an  account  stated,  the  trial  court 
erred  in  not  giving  the  general  charge  re- 
quested by  the  defendant  as  to  the  second 
count  of  the  complaint,  which  we  think  was 
In  proper  form  and  did  not  come  under  tbe 
bead  of  those  condemned  In  tbe  case  of  Gold- 
stein v.  Leake,  138  Ala.  573,  36  South.  458. 

As  this  case  must  be  reversed,  it  Is  need- 
less for  us  to  decide  whether  the  trial  court 
committed  reversible  error  In  not  excluding 
tbe  evidence  of  Maxwell,  after  It  appeared 
from  his  cross-examination  that  be  did  not 
know  of  his  own  knowledge  of  the  correctness 
of  the  account,  upon  the  theory  that  the 
defendant  was  not  disputing  the  correctness 
of  the  account,  but  merely  traversed  his  lia- 
bility. It  is  sufficient  to  say  that  evidence 
which  appears  to  be  hearsay  should  be  ex- 
cluded. 

The  judgment  of  the  law  and  equity  court 
is  reversed,  and  the  cause  Is  remanded. 
Reversed  and  remanded. 

TYSON.  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 
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MILLENDER  v.  STATE* 
(Supreme  Court  of  Alabama.    May  14,  1908.) 

1.  Criminal  Law  —  Continuance— Absence 
of  Witness — Right  to  Make  Showing- 
Waiver. 

In  a  murder  case,  defendant  had  ordered 
certain  witnesses  to  appear,  but  they  did  not  ap- 
pear, and  the  court  offered  to  issue  attachment 
for  them,  returnable  instanter;  but  defendant 
did  not  accept  the  court's  offer,  and  sought  to 
have  a  showing  instead.  Held  that,  while  de- 
fendant was  entitled  to  have  the  witnesses  at- 
tached to  compel  their  attendance  or  to  make  a 
showing  for  them  at  the  trial,  having  refused 
the  court's  offer  of  attachment,  which  was  the 
most  effectual  manner  of  securing  them,  he 
could  not  complain  of  the  court's  refusal  to  per- 
mit him  to  make  a  showing  for  them,  since  he 
could  not  anticipate  the  impracticability  or  use- 
lessness  of  issuing  attachment,  but  should  have 
accepted  the  court's  offer,  in  order  to  be  in  a 
position  to  object  to  Its  refusal  to  allow  him  to 
make  a  showing  for  the  absent  witnesses. 

2.  Homicide  —  Trial  —  Instructions— Mis- 
leading Instructions— Malice. 

In  a  murder  case,  the  court  charged  that 
the  law  recognized  no  definite  sign  for  the  for* 
mation  of  malice  before  the  commission  of  mur- 
der, it  being  sufficient  if  It  exists  even  but  a 
moment  before  the  killing,  and  may  be  formed 
while  a  person  is  pressing  the  trigger  of  the  pis- 
tol that  causes  the  death,  and  illustrated  the 
instruction  by  pointing  his  finger  as  though  pull- 
ing a  trigger.  Held,  that  the  charge  and  illus- 
tration of  the  trial  court  was  not  reversible 
error,  but  was  only  misleading  at  most. 
8.  Criminal  Law— Failure  to  Ask  Explan- 
atory Charge— Effect. 

As  the  misleading  effect  of  the  charge  could 
have  been  obviated  by  an  explanatory  charge,  if 
requested  by  defendant,  the  latter,  not  having 
done  so,  may  not  object. 

4.  Homicide—  Instructions—  Self-Defense. 

In  a  murder  case,  a  charge  that  if  the  jury 
believed  that  defendant,  when  he  shot  decedent, 
believed  he  was  in  imminent  peril  of  life  or 
limb,  and  the  circumstances  were  such  as  to 
justify  this  belief  in  the  mind  of  a  reasonable 
man,  and  that  he  was  not  the  aggressor,  and 
could  not  retreat  without  danger,  then  he  could 
shoot  to  kill,  was  erroneous,  as  authorizing  de- 
fendant to  kill  deceased,  regardless  of  his  own 
freedom  from  fault  in  provoking  the  difficulty. 

5.  Same. 

In  a  murder  case,  a  charge  that,  if  defend- 
ant shot  decedent  under  circumstances  which 
could  create  in  the  mind  of  a  reasonable  man 
a  just  apprehension  of  imminent  danger  to  his 
person,  he  might  lawfully  act  upon  appearances 
and  kill  his  assailant,  was  erroneous,  as  justify- 
ing the  killing,  whether  in  self-defense  or  not 

Appeal  from  Circuit  Court,  Monroe  County ; 
John  T.  Lackland,  Judge. 

Tom  Millender  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Affirmed. 

The  facts  in  reference  to  the  witnesses  and 
the  refusal  of  the  court  of  a  continuance  suffi- 
ciently appear  In  the  opinion.  The  oral 
charge  of  the  court,  excepted  to,  Is  as  fol- 
lows: "Gentlemen  of  the  jury,  the  court 
charges  you  that  the  law  recognizes  no  def- 
inite or  fixed  sign  for  the  formation  of  malice 
before  the  commission  of  murder.  It  is  suffi- 
cient if  it  springs  into  existence,  even  though 
it  be  for  a  moment  in  advance  of  the  killing. 
To  Illustrate:  It  may  be  formed  while  a  per- 
son is  pressing  the  trigger  of  the  pistol  that 
fires  the  fatal  shot  and  causes  death  (illus- 


trating by  pointing  his  right  forefinger  and 
working  it  as  though  he  was  pulling  the  trig- 
ger)."  The  defendant,  before  the  Jury  retired 
to  consider  the  verdict,  called  the  court's  at- 
tention to  this  portion  of  the  oral  charge,  and 
excepted  to  the  illustration  made  by  the 
court,  and  also  to  the  definition  of  malice  by 
the  court  to  the  Jury,  whereupon  the  court 
turned  to  the  jury,  who  had  arisen  from 
their  seats  and  were  standing,  and  repeated 
to  them  that  malice  could  be  formed  even  an 
Instant  in  advance  of  the  killing,  to  which 
portion  of  the  charge  the  defendant  then  ex- 
cepted. 

The  following  charges  were  refused  to  de- 
fendant: "(8)  The  court  charges  the  jury  that 
if  you  believe  from  the  evidence  that  the  de- 
fendant, at  the  time  he  shot  the  deceased,  be- 
lieved he  was  in  imminent  peril  of  his  life  or 
limb,  and  the  circumstances  were  such  as  to 
engender  this  belief  in  the  mind  of  a  rea- 
sonable man,  and  that  he  was  not  the  aggres- 
sor and  could  not  retreat  without  danger, 
then  he  had  a  right  to  shoot  to  kill.  (4)  The 
court  charges  the  jury  that,  if  you  believe 
from  the  evidence  that  the  defendant  fired 
the  fatal  shot  under  circumstances  which 
would  create  a  just  apprehension  in  the  mind 
of  a  reasonable  man  of  imminent  danger  to 
his  person,  he  might  lawfully  act  upon  ap- 
pearances and  kill  bis  assailant"  M(6)  The 
court  charges  the  jury  that  if  you  believe 
from  the  evidence  that  the  deceased  turned 
upon  the  defendant  with  something  in  his 
hands,  and  approached  defendant  In  a  man- 
ner reasonably  calculated  to  create  In  the 
mind  of  the  defendant  a  reasonable  belief 
that  his  life  was  endangered,  and  that  he  did 
so  believe,  then  it  is  Immaterial  whether  or 
not  he  was  in  Imminent  danger." 

McCorvey  &  Hare,  for  appellant.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  We  do  not  think  the  trial 
court  committed  reversible  error  in  compel- 
ling the  defendant  to  go  to  trial  without  cer- 
tain witnesses,  under  the  circumstances  as 
disclosed  by  the  record  It  is  true  all  the 
witnesses,  save  one,  had  been  ordered  by  the 
defendant  in  time  and  were  within  the  Juris- 
diction of  the  court,  and  he  was  entitled  to 
compulsory  process  requiring  their  attend- 
ance, or  to  make  a  showing  for  them  before 
being  put  to  trial.  It  seems,  however,  that 
the  court  offered  to  issue  attachment  for  said 
witnesses,  returnable  Instanter,  and  which 
was  the  most  effectual  way  to  get  them.  Nor 
does  it  appear  from  the  record  that  the  de- 
fendant accepted  the  court's  offer.  He  evi- 
dently preferred  a  showing  to  the  presence 
of  the  witnesses,  or,  at  least  in  preference  to 
having  them  attached.  The  court  haying  of- 
fered compulsory  process,  and  the  defendant 
not  availing  himself  of  the  offer,  he  cannot 
complain  of  the  court's  action  in  not  per- 
mitting him  to  make  showings  for  said  wit- 
nesses. The  defendant  should  have  accepted 
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the  offer,  and,  after  doing  so,  could  have  well 
objected  to  being  put  to  trial  without  said 
witnesses,  or  without  the  benefit  of  a  show- 
ing, in  the  event  they  were  not  produced  by 
the  service  of  the  attachment  As  to  the  use- 
lessness  or  impracticability  of  the  court's 
offer,  we  cannot  anticipate,  nor  should  the  de* 
fends  nt  have  done  so.  "Sufficient  unto  the 
day  is  the  evil  thereof."  The  defendant 
should'  have  accepted  the  offer,  in  order  to 
take  advantage  of  the  court's  subsequent  ac- 
tion in  forcing  him  to  trial  without  the  show- 
ing because  of  the  absence  of  the  witnesses. 

While  we  do  not  commend  that  part  of  the 
oral  charge  excepted  to,  or  the  illustration 
made  to  the  jury  by  the  court,  It  was  not  re- 
versible error,  as  it  was,  at  most,  only  cal- 
culated to  mislead,  and  the  effect  of  which 
could  have  been  overcome  by  an  explanatory 
charge,  requested  by  the  defendant. 

Charge  3,  requested  by  the  defendant,  was 
properly  refused.  It  authorized  the  defend- 
ant to  kill  the  deceased,  under  the  conditions 
set  out,  regardless  of  his  freedom  from  fault 
in  provoking  or  bringing  on  the  difficulty. 

Charge  4,  requested  by  the  defendant,  was 
bad.  It  not  only  authorized  the  defendant 
to  act  upon  appearances,  but  justified  the 
killing,  whether  in  self-defense  or  not  It 
possesses  the  very  vice  that  the  court  pointed 
out  as  not  contained  in  charge  1  In  the  case  of 
Kennedy  v.  State,  140  Ala.  1,  37  South.  90. 

Charge  6,  refused  to  the  defendant,  whether 
good  or  bad,  was  fully  covered  by  given 
charge  11. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 
Affirmed. 

TYSON,  C.  J-  and  SIMPSON  and  DEN- 
SON,  J  J.,  concur. 


THOMAS  v.  STATE. 
(Supreme  Court  of  Alabama.    June  4,  1908.) 

Criminal  Law— Exceptions,  Bill  or— Time 
fob  Signing. 

Under  Act  Dec.  9,  1884.  8  17  (Loc.  Laws 
as  to  Jefferson  County,  p.  605),  providing  that 
all  laws  of  a  general  character  regulating  bills 
of  exceptions  and  appeals  to  the  Supreme 
Court  shall  apply  to  the  criminal  court  of  Jef- 
ferson county  thereby  established,  a  bill  of  ex- 
ceptions cannot  be  considered,  where  the  order 
extending  the  time  for  signing  the  same  was 
not  made  until  after  the  term  at  which  the  con- 
viction was  had  had  expired  by  virtue  of  an 
amendment  of  that  act  approved  February  18, 
1891  (Acts  1890-91,  p.  915). 

Appeal  from  Criminal  Court,  Jefferson 
County;  D.  A.  Greene,  Judge. 

G.  L.  Thomas  was  convicted  of  living  in 
adultery  or  fornication,  and  he  appeals.  Af- 
firmed. 

Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

SIMPSON,  J.  The  appellant  was  convict- 
ad.  Lb  the  criminal  court  of  Jefferson  county, 


of  the  offense  of  living  In  adultery  or  fornica- 
tion. He  was  convicted  on  the  29th  day  of 
October,  1907,  and  sentenced  the  23d  day  of 
November,  1907.  The  record  does  not  show 
any  order,  at  the  term  at  which  the  convic- 
tion was  had  granting  any  time  for  signing  a 
bill  of  exceptions.  There  appears  in  the  rec- 
ord an  order  by  the  court,  dated  January  23, 
1908,  "that  the  time  for  filing  the  bill  of  ex- 
ceptions *  *  *  be  and  the  same  is  here- 
by extended  60  days."  The  bill  of  exceptions 
was  signed  March  20,  1908. 

Section  17  of  the  act  "to  establish  the  crim- 
inal court  of  Jefferson  county,"  approved 
December  9,  1884,  provides  "that  all  laws 
of  a  general  character  regulating  *  *  * 
bills  of  exceptions  and  appeals  to  the  Supreme 
Court  *  *  *  shall  be  held  to  apply  to 
the  court  herein  and  hereby  established." 
Loc.  Laws  Relating  to  Jefferson  County,  p. 
605.  The  same  act,  as  amended  by  the  act 
approved  February  18,  1891,  provides  that 
the  terms  of  said  court  shall  commence  on 
the  first  Mondays  In  January,  April,  and 
September,  to  continue  until  disposition  is 
made  of  the  business,  "provided  said  court 
adjourns  ten  days  before  the  beginning  of  the 
next  ensuing  term."  Acts  1800-91,  p.  915. 
So  the  term  of  the  court,  and  consequently 
the  time  for  signing  the  bill  of  exceptions, 
had  expired  before  the  order  extending  the 
time  was  made.  Therefore  the  bill  of  excep- 
tions cannot  be  considered,  and,  there  being 
no  error  on  the  record,  the  judgment  of  the 
court  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 


CLEVELAND  et  ux.  v.  ALBA. 
(Supreme  Court  of  Alabama.    May  14,  1908) 

1.  Fish— Public  Waters— Statutory  Provi- 
sions—Validity. 

Civ.  Code  1896,  §  8155,  granting  to  owners 
of  land  fronting  on  waters  the  right  to  plant  oys- 
ters and  gather  the  same  in  waters  in  front 
of  their  land  to  a  specified  distance,  etc.,  is  a 
valid  exercise  of  the  power  of  the  Legislature. 

2.  Same— Construction. 

Under  Civ.  Code  1898,  $  3155,  granting  to 
owners  of  land  fronting  on  any  bay,  river,  etc., 
the  right  to  plant  and  gather  oysters  in  the  wa- 
ter in  front  of  their  land  to  a  distance  of  600 
yards  from  the  shore,  and  where  the  distance 
from  shore  to  shore  is  less  than  1,200  yards  the 
owners  on  either  shore  may  plant  and  gather 
to  a  line  equidistant  between  the  shores,  owner- 
ship of  the  property  fronting  the  waters  in 
which  oysters  are  planted  and  opposite  to  oys- 
ter beds  is  essential  to  the  right  to  gather  oys- 
ters within  the  limits  prescribed,  and  an  owner 
planting  oysters  within  such  limits  has  such  a 
right  to  the  oysters  as  makes  them  the  subject 
of  transfer,  or  which  will  enable  his  personal 
representative  to  gather  and  market  the  same 
in  case  of  his  death. 

3.  Same. 

A  conveyance  of  land  fronting  an  oyster 
bed,  with  "all  oyster  and  riparian  rights,"  con- 
veys such  rights  as  the  grantor  had  under  Civ. 
Code  1896,  |  8155,  granting  to  owners  of  land 
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fronting  waters  the  right  to  plant  and  gather 
oysters  in  the  waters  in  front  of  their  land  to 
a  specified  distance;  and  the  grantee,  to  show 
a  right  nnder  the  conveyance  or  an  estoppel 
against  the  grantor,  must  locate  the  oysters 
within  the  boundaries  fixed  by  the  statute. 

4.  Landlord  and  Tenant— Title  of  Land- 
lord— Right  of  Tenant  to  Dispute. 

Where  a  grantee  of  land  fronting  an  oyster 
bed,  with  all  oyster  and  riparian  rights;  leased 
an  oyster  bed  to  the  grantor,  the  grantor  was 
estopped  from  denying  the  grantee'B  right  to 
the  oysters,  whether  or  not  within  the  boundary 
prescribed  by  Civ.  Code  1896,  §  3155,  granting 
to  owners  of  land  the  right  to  plant  and  gather 
oysters  in  the  waters  in  front  of  their  land  to  a 
specified  distance;  but  the  grantor's  wife,  who 
was  not  a  party  to  the  lease,  was  not  estopped 
from  denying  the  grantee's  title,  where  the  oys- 
ters were  beyond  the  boundaries  prescribed  and 
were  not  embraced  in  the  conveyance  to  the 
grantee. 

5.  Appeal  and  Error— Assignments  of  Er- 
ror—Joint  Assignments— Review. 

Where  there  was  no  severance  in  the  as- 
signments of  error  by  two  persons  complaining 
of  the  overruling  of  demurrers  to  a  bill,  the  rul- 
ing would  not  be  reversed  unless  the  assign- 
ments of  error  were  well  taken  as  to  both. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Bill  by  Peter  F.  Alba  against  John  Q. 
Cleveland  and.  wife  to  enjoin  the  taking  of 
oysters  out  of  a  bed  fronting  complainant's 
land.  From  a  decree  overruling  demurrers 
to  the  bill,  and  refusing  to  dismiss  the  bill 
for  want  of  equity,  defendants  appeal.  Af- 
firmed. 

The  bill  alleges  that  complainant  is  the 
owner  and  In  peaceable  and  adverse  posses- 
sion of  a  tract  of  land  therein  described,  un- 
der deeds  made  containing  covenants  of  war- 
ranty and  for  quiet  enjoyment,  together  with 
oyster  and  riparian  rights,  which  deeds  were 
made  by  the  respondent,  said  pleader.  It  is 
further  alleged  that  after  the  deed  was  ex- 
ecuted, in  the  year  1904,  complainant  leased 
to  respondent  J.  G.  Cleveland  the  oyster  beds 
for  a  term  of  three  years  for  a  nominal  con- 
sideration in  cash  and  other  considerations, 
and  that  the  lease  term  expired  In  June, 
1907,  and,  although  orator  demanded  posses- 
sion of  the  bed,  Cleveland  refused  to  surren- 
der and  continued  to  gather  oysters.  It  is 
alleged  that  Belle  Edna  Cleveland,  wife  of 
said  J.  O.  Cleveland,  claims  to  have  purchas- 
ed said  land  subsequent  to  the  conveyance 
by  her  and  her  husband  to  complainant  of 
the  said  land,  and  to  have  purchased  the 
oyster  and  riparian  rights  thereto;  but  It  is 
averred  that  the  land  so  purchased  by  her 
does  not  front  on  said  oyster  bed  which  is 
being  worked  by  said  Cleveland,  and  that 
she  has  not  acquired  any  oyster  or  riparian 
rights  by  her  said  purchase,  and  that  J.  O. 
Cleveland  is  acting  as  her  agent  in  taking 
out  the  oysters. 

Fitts,  Leigh  &  Leigh,  for  appellants.  N.  R. 
Clarke,  for  appellee. 

ANDERSON,  J.  So  much  of  section  3155 
of  the  Civil  Code  of  1896  as  is  essential  to  a 


discussion  of  the  question  involved  is  as  fol- 
lows: "The  owners  of  land  fronting  on  any 
bay,  river,  bayou,  or  creek  within  this  state, 
are  granted  the  right  to  plant  oysters,  and 
gather  the  same,  in  the  waters  in  front  of 
their  land  to  the  distance  of  six  hundred 
yards  from  the  shore;  but  where  the  dis- 
tance from  shore  to  shore  is  less  than  twelve 
hundred  yards,  the  owners  on  either  shore 
may  plant  and  gather  to  a  line  equidistant 
between  the  two  shores,  but  no  person  shall 
plant  in  any  natural  channel  so  as  to  inter- 
fere with  navigation."  That  the  enactment 
of  this  statute  was  within  the  power  of  the 
Legislature  there  can  be  no  doubt.  State  v. 
Harrub,  95  Ala.  176,  10  South.  752,  15  L.  R. 
A  761,  36  Am.  St  Rep.  195.  The  complain- 
ant derives  whatever  right  or  title  he  has  to 
the  oyster  bed  Involved  through  conveyances 
from  the  respondents  of  the  land  fronting 
said  bed,  as  well  as  through  a  special  clause 
therein  found,  conveying  "all  oysters  and 
riparian  rights,"  and  upon  the  averment  of 
the  bill  that  said  oysters  were  planted  by  the 
respondent  John  O.  Cleveland  individually, 
or  by  Cleveland  and  Rolston  together,  and 
that  Cleveland  purchased  the  Interest  of  Rol- 
ston before  he  conveyed  to  complainant  It 
is  clear,  under  the  law,  that  ownership  of 
the  property  fronting  the  water  in  which  the 
oysters  are  planted,  and  opposite  to  said 
beds,  is  essential  to  the  right  to  gather  the 
oysters.  It  is  equally  clear  that,  after  the 
owner  plants,  he  would  have  such  a  right  in 
the  oysters  as  would  be  the  subject  of  trans- 
fer or  assignment,  or  which  would  enable  his 
personal  representative  or  heir  to  gather  and 
market  in  case  of  bis  death.  Jones  v.  Oem- 
ler,  110  Oa.  202,  35  S.  E.  375. 

The  law,  however,  limits  the  boundaries 
within  which  the  oysters  may  be  planted  and 
gathered;  the  space  being  600  yards  from 
the  shore,  unless  the  distance  from  shore  to 
shore  is  less  than  1,200  yards,  In  which  last 
event  the  line  fixed  must  be  equidistant  be- 
tween the  two  shores.  It  is  manifest  that 
the  respondents  conveyed  by  their  deeds  to 
the  complainant  only  such  oysters  as  they 
were  entitled  to  under  the  statute  as  riparian 
owners.  The  deeds  do  not  purport  to  con- 
vey all  oysters  planted  in  said  body  of  wa- 
ter by  Cleveland,  or  to  warrant  the  title  to 
any  except  those  that  are  incident  to  the 
ownership  of  the  fronting  shore.  Therefore. 
In  order  for  the  complainant  to  show  a  right 
under  the  conveyances,  or  an  estoppel  against 
the  grantors,  he  should  by  proper  averment 
locate  the  oysters  In  controversy  within  the 
boundaries  fixed  by  the  statute. 

While  the  respondents  are  not  estopped  by 
the  deeds  from  interfering  with  an  oyster 
bed  not  thereby  conveyed,  yet  the  bill  avers 
that  the  oyster  bed  In  question  (whether 
within  the  statutory  boundaries  or  not)  was 
leased  from  the  complainant  by  J.  G.  Cleve- 
land, that  the  lease  has  terminated,  and  that 
said  Cleveland  is  acting  in  defiance  of  corn- 
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plainant's  rights  and  has  made  no  restora- 
tion. He  Is  therefore  estopped  from  deny- 
ing complainant's  right  or  title  to  the  oys- 
ters, whether  within  the  statutory  boundary 
or  not  The  wife,  not  being  a  party  to  the 
lease,  is  not  estopped  from  denying  com- 
plainant's title,  if  the  oysters  are  beyond  the 
dead  line  and  were  not  embraced  in  the  deeds 
executed  by  her,  and  as  to  her  the  bill  is 
defective  in  .not  locating  the  bed  within  the 
proper  boundaries.  But,  as  there  was  no 
severance  In  the  assignments  of  error,  the 
chancellor  will  not  be  reversed  for  overrul- 
ing the  demurrers,  unless  well  taken  as  to 
both  appellants. 

Counsel  for  appellants,  by  their  brief,  do 
not  question  the  equity  of  the  bill  or  the 
propriety  of  continuing  the  injunction,  in 
case  the  complainant  had  the  right  to  the 
oysters,  but  seek  a  construction  of  the  stat- 
ute and  a  determination  of  the  right  to  trans- 
fer or  assign,  by  one  owning  the  front  and 
who  planted  the  oysters,  as  well  as  a  settle- 
ment of  the  limits  Axed  by  the  statute  upon 
the  right  to  gather.  We  have  endeavored  to 
interpret  the  statute  in  these  respects,  and 
think  that  what  is  here  said  should  operate 
as  a  sufficient  guide  in  the  future  progress  of 
this  cause,  notwithstanding  the  decree  ap- 
pealed from  must  be  affirmed. 

The  decree  of  the  chancery  court  is  af- 
firmed. 

TYSON,  C.  J.,  and  DOWDBLL  and  Mc- 
CLiELLAN,  JJ.,  concur. 


HANDLE  v.  STATE. 
(Supreme  Court  of  Alabama.    May  14,  190a) 

1.  Trespass  —  Criminal  Responsibility  — 
Ajtidavit. 

An  affidavit,  in  a  prosecution,  nnder  Cr. 
Code  1896,  8  5606.  for  trespass  after  warning, 
which  charges  "that  the  offense  of  trespass  in 
the  premises  of  H.  after  warning  had  been  com- 
mitted" by  defendant  in  a  county  specified,  with- 
out showing  whether  the  trespass  was  com- 
mitted under  the  first  or  second  clause  of  the 
statute  and  without  further  description  of  the 
premises,  is  sufficient,  without  showing  when 
the  warning  was  given. 

2.  Same— Deeenses. 

Defendant,  in  a  prosecution,  under  Cr. 
Code  1806,  J  5606,  for  trespass  after  warning, 
cannot  show  in  justification  that  the  house  on 
the  premises  was  vacant  and  unoccupied  when 
he  entered,  and  that  his  entry  was  under  a 
claim  of  title  under  a  deed  from  a  third  party. 

Appeal  from  Law  and  Equity  Court,  Lee 
County ;  Albert  E.  Barnett,  Judge. 

Henry  Handle  was  convicted  of  trespass 
after  warning,  and  he  appeals.  Affirmed. 

The  amended  affidavit  in  this  case  was  in 
the  following  language:  "Before  me,  A.  E. 
Barnett,  judge  of  the  Lee  county  court  of  law 
and  equity,  personally  came  Clara  E.  Holland, 
who,  being  duly  sworn,  deposes  and  says  that 
the  offense  of  trespass  In  the  premises  of 
Clara  E.  Holland  after  warning  bad  been 
committed  In  Lee  county,  Alabama,  and  she 


charges  Henry  Handle  with  the  commission 
thereof."  The  following  demurrers  were  fil- 
ed :  "It  charges  no  offense.  It  falls  to  show 
whose  premises  were  trespassed  upon.  It 
falls  to  show  whether  said  trespass  was  •com- 
mitted under  the  first  or  second  clause  of  sec- 
tion 5608  of  the  Code.  It  falls  to  show 
when  or  within  what  time  said  warning 
was  given.  It  fails  to  show  with  sufficient 
certainty  where  said  premises  are  located." 
The  defendant  offered  In  evidence  a  paper 
writing  purporting  to  be  a  deed  from  Mary 
Mills  to  defendant,  conveying  to  him  the 
land  therein  described  for  the  purpose  of 
showing  title  in  defendant  to  the  land  alleged 
to  have  been  trespassed  upon.  On  objection 
by  the  state  the  court  declined  to  permit  Its 
Introduction  in  evidence. 

George  P.  Harrison,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  and  Samford  ft 
Duke,  for  the  State. 

DOWDELL,  J.  The  defendant  was  tried 
on  affidavit  and  warrant,  without  the  inter- 
vention of  a  Jury,  by  the  Lee  county  court  of 
law  and  equity.  The  affidavit  was  made  be- 
fore, and  the  warrant  Issued  by,  the  judge  of 
said  court  Demurrer  to  the  affidavit  as 
amended  was  overruled  by  the  court,  and  it  is 
here  urged  that  the  action  of  the  court  in 
this  respect  was  erroneous.  The  affidavit  was 
amended,  and,  as  the  same  appears  of  rec- 
ord, was  unobjectionable.  See  Watson's  Case, 
63  Ala.  19.  The  defendant  was  prosecuted 
under  section  6606  of  the  Criminal  Code  of 
1896.  That  which  Is  made  an  offense  by  this 
statute  is  by  the  statute  designated  In  the 
caption  as  "trespass  after  warning."  This 
name  or  designation  is  applied,  whether  the 
act  complained  of  comes  under  the  first  or 
second  clause  of  the  statute.  By  section  4600 
of  the  Code,  it  is  sufficient  in  the  affidavit  to 
designate  the  misdemeanor  by  name. 

For  several  years  prior  and  up  to  the  time 
that  the  defendant  entered  upon  the  premises, 
the  prosecutrix  had  actual  possession.  The 
fact  that  the  house  on  the  premises  was  va- 
cant and  unoccupied  at  the  time  the  defend- 
ant entered  did  not  justify  the  defendant's 
entry  under  an  alleged  claim  of  purchase 
from  a  third  party,  and  it  was  his  duty  to 
quit  the  premises  when  so  requested  by  the 
prosecutrix,  and  his  failure  and  refusal  to  do 
so  was  a  violation  of  the  statute. 

The  court  committed  no  error  in  refusing 
to  permit  the  defendant  to  introduce  his  al- 
leged claim  of  title  to  the  land.  Wright  v. 
State,  136  Ala.  139,  34  South.  233.  A  change 
was  wrought  in  the  statute,  when  brought 
forward  from  the  Code  of  1886,  then  section 
3874,  into  the  Criminal  Code  of  1896.  as  sec- 
tion 5606.  By  this  change  the  second  clause 
in  the  statute  was  introduced,  whereby  it  was 
made  penal,  where  the  party  entered  on  the 
premises  without  having  been  warned  not  to 
do  so,  but  failed  or  refused  to  leave  after 
having  been  ordered  or  requested  to  do  so. 
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This  change  was  made  In  the  statute  since 
the  cases  of  McLeod  v.  McLeod,  73  Ala. 
42,  Bohannon  v.  State,  73  Ala.  47,  Matthews 
v.  State,  81  Ala.  66,  1  South.  43,  and  Gold- 
smith v.  State,  86  Ala.  55,  5  South.  480,  cited 
by  appellant,  and  doubtless  the  change  was 
brought  about  by  reason  of  the  decision  In 
these  cases. 

We  find  no  error  In  the  record,  and  the 
judgment  appealed  from  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
OLELLAN,  JJ.,  concur. 


JOHNSON  v.  HATAWAY. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  Equity— Decree  Pro  Confesso. 

While  a  decree  pro  confesso  is  an  admis- 
sion of  the  facts  alleged,  it  is  not  an  admission 
that  the  complainant  is  entitled  to  equitable 
relief,  unless  authorized  by  the  allegations  of 
the  bill,  and  is  not  a  consent  that  the  relief 
prayed  for  may  be  granted. 

2.  Mortgages  —  Nature  and  Essentials  — 
Absolute  Deed— Evidence  as  to  Char- 
acter of  Instrument. 

Parol  evidence  is  admissible  to  show  that 
a  deed  absolute  on  its  face  is  intended  as  a 
mortgage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .35,  Mortgages,  §  98.] 

8.  Same. 

A  lease  for  a  term  of  years,  absolute  on 
its  face,  conveying  to  the  lessee  all  the  timber 
on  the  tract  of  land  for  a  stated  amount  paid 
on  the  delivery  of  the  instrument,  may  be 
shown  to  be  a  mortgage  to  secure  repayment  of 
the  amount  paid  by  the  lessee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §§  60-83.] 

Simpson,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Coffee  Coun- 
ty; W.  Li.  Parks,  Chancellor. 

Bill  by  R.  J.  Hataway  against  N.  B.  John- 
son. From  a  decree  for  complainant,  defend- 
ant appeals.  Affirmed. 

The  following  Is  a  copy  of  the  lease  agree- 
ment referred  to  In  the  opinion:  "State  of 
Alabama,  Pike  County.  This  agreement, 
made  on  the  2d  day  of  September  1903,  be- 
tween R.  J.  Hataway  and  Exa  Hataway,  par- 
ties of  the  first  part,  and  N.  B.  Johnson,  par- 
ty of  the  second  part,  wltnesseth:  That  for 
and  In  consideration  of  certain  agreements 
herein  contained  to  be  performed  by  the  said 
N.  B.  Johnson,  the  said  parties  of  the  first 
part,  R.  J.  and  Exa  Hataway,  grant  unto  the 
snid  N.  B.  Johnson  the  right  to  enter  upon 
certain  lands  hereinafter  described,  to  use 
all  timber  on  said  lands  available  for  tur- 
pentine, sawmill,  and  other  purposes.  It  Is 
further  agreed  that  the  said  N.  B.  Johnson 
shall  have  all  right  and  to  do  such  acts  as 
may  be  necessary  for  the  convenient  manage- 
ment of  said  business  as  such  business  Is 
usually  conducted.  Said  Hataways  hereby 
declare  that  they  are  the  lawful  owners  of 


said  land  and  trees  and  that  there  Is  no  Hen 
or  incumbrance  on  same;  that  they  are  locat- 
ed in  the  county  of  Coffee,  state  of  Alabama, 
and  described  as  follows:  The  E.  %  of  8. 
W.  %  of  S.  E.  %,  section  10,  township  7, 
range  19,  E.  %  of  S.  E.  %  and  S.  %  of  N.  W. 
%  of  S.  E.  %,  section  10,  township  7,  range 
19,  and  W.  %  of  S.  W.  %,  section  11,  town- 
ship 7,  range  19,  located  In  Coffee  county. 
This  lease  Is  to  continue  for  a  term  of  ten 
years  beginning  from  the  date  of  boxing  the 
trees.  The  said  N.  B.  Johnson  agrees  to  pay 
for  said  lease  as  follows;  one  hundred  and 
fifty  dollars  on  delivery  of  this  conveyance, 
the  receipt  whereof  Is  hereby  acknowledged 
by  the  said  R.  J.  and  Exa  Hataway.  And  it 
is  further  covenanted  and  agreed  that  the 
party  of  the  second  part  may  have  the  right 
at  any  time  to  assign  the  lease  in  whole  or 
In  part,  and  that  any  assignee  of  this  lease 
shall  have  the  same  right  of  assignment  and 
that  all  the  rights  and  privileges  of  the  par- 
ty of  the  second  part  shall  vest  In  whomso- 
ever may  succeed  to  the  interests  hereby  con- 
veyed to  the  said  party  of  the  second  part: 
and  the  said  party  of  the  first  part,  for 
their  heirs,  executors,  and  administrators,  the 
said  granted  and  leased  timber  the  right  to 
box,  work,  and  otherwise  use  the  same  for 
turpentine  purposes,  unto  the  party  of  the 
second  part,  their  heirs  and  assigns,  will  for- 
ever warrant  and  defend." 

Claude  Riley  and  John  H.  Wilkerson,  for 
appellant  J.  A.  Carnley  and  J.  F.  Saunders, 
for  appellee. 

SIMPSON,  J.  The  bill  was  filed  In  this 
case  by  the  appellee  against  the  appellant 
for  the  purpose  of  having  an  absolute  deed 
declared  to  be  a  mortgage,  etc.  Respondent 
made  a  motion  to  dismiss  the  bill  for  want 
of  equity,  which  motion  was  overruled.  A 
decree  pro  confesso  was  taken,  followed  by  a 
reference  and  final  decree.  The  assignments 
of  error  are  to  the  rendering  of  the  decree 
overruling  the  motion  to  dismiss,  the  decree 
declaring  complainant  entitled  to  relief  and 
ordering  the  reference,  and  the  final  decree. 

The  facts  set  out  In  the  bill  are  that  the 
complainant  owed  a  balance  of  $150  on  the 
land  described  in  the  bill  and  applied  to  re- 
spondent for  a  loan  of  said  money;  that  re- 
spondent agreed  to  loan  It,  or  to  assist  him 
In  securing  such  a  loan,  If  he  would  secure 
the  same.  Thereupon  they  entered  Into  the 
written  agreement  or  lease,  which  is  set  out 
In  the  statement  of  this  case  by  the  reporter. 
The  bill  of  complaint  alleges  ••that  while 
said  instrument  appears  upon  Its  face  to  be 
an  absolute  lease  of  said  land,  Its  sole  pur- 
pose was  to  secure  the  said  N.  B.  Johnson  in 
the  manner  and  for  the  purpose  aforesaid, 
and  that  it  was  agreed  and  stipulated  that 
the  said  N.  B.  Johnson  should  have  the  right 
to  cut  the  pine  timber  upon  said  lands  to  the 
amount  and  value  sufficient  to  pay  the  st:d 
Johnson  said  indebtedness,  according  to  laa 
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market  value  of  the  timber  at  the  time  he 
should  cut  the  same,  and  in  that  way  the  com- 
plainant should  repay  to  said  Johnson  the  said 
loan,  and  that  when  thus  paid  the  said  John- 
son should  surrender  the  lease,  and  the  same 
should  be  fully  discharged  and  terminated." 
It  also  alleges  that  the  money  was  obtained 
from  a  bank  on  a  note  signed  by  complainant 
and  respondent,  which  note  was  afterward 
paid  by  respondent,  and  also  that  the  re- 
spondent had  cut  from  said  land  timber  In 
value  largely  over  the  amount  necessary  to 
pay  said  $150,  and  denies  that  there  was  any 
agreement  other  than  expressed  in  the  writ- 
ten lease,  and  prays  for  a  personal  decree  for 
the  overplus. 

"While  a  decree  pro  confesso  Is  an  admis- 
sion of  the  facts  alleged,  it  Is  not  an  admis- 
sion that  the  complainant  is  entitled  to  equi- 
table relief,  unless  authorized  by  the  allega- 
tions of  the  bill  and  is  not  a  consent  that 
the  relief  prayed  for  may  be  granted."  John- 
son v.  Kelly,  80  Ala.  135,  136;  McDonald  v. 
Mobile,  etc.,  Co.,  56  Ala.  468.  This  court  has 
recognized  the  exception  to  the  general  rule 
of  law  that  a  written  conveyance  cannot  be 
contradicted  by  parol  testimony  only  to  the 
extent  that  It  may  be  shown  that  a  deed  abso- 
lute on  its  face  may  be  shown  to  have  been 
intended  as  a  mortgage. 

The  other  members  of  the  court  bold  that, 
inasmuch  as  the  agreement  described  was  for 
the  purpose  of  securing  the  amount  paid  by 
said  Johnson,  it  was  in  effect  a  mortgage, 
and  that,  consequently  there  Is  equity  in  the 
bill.  The  opinion  of  the  writer  is  as  follows: 

In  order  to  authorize  the  court  to  declare 
an  absolute  conveyance  to  be  a  mortgage,  the 
testimony  "must  be  clear  consistent,  strong, 
and  convincing."  It  is  essential  to  a  mort- 
gage that  there  must  be  a  binding,  continu- 
ing debt,  and  where  there  is  no  debt  a  mort- 
gage is  impossible.  "A  mortgage  is  the  con- 
veyance of  an  estate  by  way  of  pledge  for 
the  security  of  a  debt,  and  to  become  void 
on  payment  of  it"  4  Kent's  Com.  133;  27 
Cyc.  957,  and  notes;  West  v.  Hendrlx,  28 
Ala.  220:  Knaus  v.  Dreher,  84  Ala.  319,  4 
South.  287;  Haynle  v.  Robertson.  58  Ala.  37; 
Swift  v.  Swift,  36  Ala.  147;  Adams  v.  ni- 
che r,  92  Ala.  474,  8  South.  757;  Peagler  v. 
Stabler,  91  Ala.  310,  9  South.  157;  Pearson 
v.  Seay,  35  Ala.  612;  27  Cyc.  1903,  b,  1008, 
1025.  According  to  the  statements  of  the 
bill  as  to  the  agreement,  which  is  sought  to 
be  set  up  in  place  of  the  written  instrument, 
it  has  none  of  the  elements  of  a  mortgage. 
There  was  no  debt  to  be  paid  by  the  com- 
plainant, but  it  Is  distinctly  shown  that  the 
debt  was  paid  by  the  conveyance  of  the  tim- 
ber, and  the  complainant  could  not,  if  be  de- 
sired, pay  it  in  money.  This,  then,  is  simply 
an  attempt  to  show  by  parol  that  a  convey- 
ance of  all  the  timber  on  a  tract  of  land  was 
Intended  to  be  operative  only  as  a  convey- 
ance of  a  part  of  it,  which  cannot  be  shown 
bv  parol  evidence.  Pearson  v.  Dancer  et  al., 
144  Ala.  430,  431,  39  South.  474. 


The  decree  of  the  court  is  affirmed.  All  of 
the  court  concur,  except  SIMPSON,  J.,  who 
dissents. 


CITY  COUNCIL  OF  MONTGOMERY  v. 
COMER. 

(Supreme  Court  of  Alabama.   May  21,  1908.) 

1.  Municipal   Corporations  —  Torts  —  De- 
fects in  Streets— Natubk  of  Liability. 

By  the  direct  provisions  of  Montgomery 
City  Charter,  f  24,  the  city  is  not  liable  for  in- 
juries suffered  by  reason  of  a  defect  in  the  side- 
walk, unless  it  was  guilty  of  negligence. 

2.  Same— Latent  Defects— Defective  Con- 
struction—Notice. 

A  citv  is  chargeable  with  notice  that  wood 
is  a  perishable  material,  and  where  it  permit* 
a  plank  sewer  constructed  beneath  the  surface 
of  a  sidewalk  to  remain  fot  such  a  length  of 
time  that  the  wood  decays  and  the  sewer  caves 
in  when  a  pedestrian  steps  upon  it,  and  such 
pedestrian  is  injured,  the  city  is  liable. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  36,  Municipal  Corporations,  §  1644.] 

3.  Same  —  Contributory     Negligence  — 
Knowledge  of  Danger. 

That  a  pedestrian  had  knowledge  that  a 
wooden  sewer  under  a  sidewalk  was  detective 
and  decayed  did  not  necessarily  show  that  be 
was  not  in  the  exercise  of  that  care  which  a 
reasonably  prudent  person  would  have  exercised 
in  passing  along  the  sidewalk;  but  whether  he 
was  guilty  of  contributory  negligence  was  a 
question  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  §§  1745-17577) 

Appeal  from  City  Court  of  Montgomery ;  A. 
D.  Sayre,  Judge. 

Action  by  J.  C.  Comer  against  the  city  coun- 
cil of  Montgomery.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

The  facts  sufficiently  appear  in  the  opinion 
of  the  court  The  following  charges  were  re- 
fused to  the  defendant:  "(1)  If  the  jury  be- 
lieve from  the  evidence  that  there  was  no 
apparent  or  observable  defect  in  the  side- 
walk where  plaintiff  received  the  alleged  in- 
juries, then  the  verdict  should  be  for  the  de- 
fendant (2)  If  the  Jury  believe  from  the 
evidence  that  the  defect  complained  of  was 
an  undisclosed  defect,  then  the  verdict  of  the 
jury  must  be  for  the  defendant  (3)  If  the 
jury  believe  from  the  evidence  that  the  plain- 
tiff knew  or  had  reason  to  know  that  the 
bridge  across  the  sidewalk  where  plaintiff 
was  injured  was  defective  and  decayed,  then 
the  jury  must  find  for  the  defendant"  (4> 
General  affirmative  charge. 

C.  P.  Mclntyre,  for  appellant  Hill,  Hill 
&  Whiting,  for  appellee. 

DENSON,  J.  Across  one  of  the  sidewalk* 
of  the  city  of  Montgomery  the  city  authorities 
bad  placed  a  wooden  sewer  about  12  inches 
wide  and  10  Inches  deep.  It  extended  from 
the  property  line  into  the  street  It  had  been 
in  place  several  years,  and  on  account  of  the 
dirt  with  which  it  was  covered  it  was  invisi- 
ble except  at  its  mouth  on  the  street  For 
a  period  of  four  or  five  years  the  sewer  had 
not  been  examined  or  repaired  by  the  city 
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authorities  and  was  in  a  decayed  condition. 
On  tbe  19th  of  September,  1906,  between  8 
and  9  o'clock  In  the  morning,  the  plaintiff, 
walking  along  the  sidewalk,  stepped  upon  it, 
directly  over  the  sewer  and  the  sewer  gave 
way,  and  his  foot  went  through  a  decayed 
plank  to  the  bottom  of  the  sewer.  He  fell, 
and  sustained  an  injury  to  his  hip.  Plain- 
tiff testified  that  the  sewer  was  Invisible  on 
the  sidewalk,  on  account  of  the  fact  that  it 
was  covered  with  dirt,  but  that  the  end  of  it, 
where  It  entered  the  street,  was  visible,  and 
that  he  noticed  that  one  or  two  of  the  little 
boards  that  covered  the  sewer  had  been 
knocked  off  at  the  point  beyond  the  sidewalk 
where  the  sewer  passed  into  the  street,  but 
that  there  was  no  apparent  defect  on  the 
sidewalk.  The  cause  was  tried  on  the  gen- 
eral Issue  and  a  tflea  setting  up  contributory 
negligence.  From  a  verdict  for  the  plaintiff 
for  $500  the  defendant  has  appealed. 

The  liability  of  the  city  for  injuries  suf- 
fered by  reason  of  a  defect  in  a  sidewalk  Is 
rested  upon  negligence.  Section  24,  Charter 
of  Montgomery;  City  Council  v.  Wright,  72 
Ala.  411,  47  Am.  Rep.  422.  Tbe  evidence 
shows  there  was  a  defect,  and  the  consequent 
injury ;  but  the  charter  (section  24)  provides 
that  no  liability  shall  attach  unless  the  In- 
Jury  occurred  after  the  defect  "had  been 
called  to  the  attention  of  the  city  council,  or 
after  the  same  had  existed  for  such  unrea- 
sonable length  of  time  as  to  raise  a  presump- 
tion of  knowledge  of  such  defect  on  the  part 
of  the  city  council."  There  is  no  pretense 
that  the  defect  had  been  expressly  called  to 
the  attention  of  any  city  official  and  It  may 
be  conceded  that  a  casual  looking  at  the  sur- 
face of  the  sidewalk  would  not  have  reveal- 
ed the  defect  But  the  city  built  the  sewer 
of  plank— perishable  material— material  the 
authorities  were  bound  to  know  would  decay. 
When  it  was  built  does  not  appear  by  the 
evidence;  but  the  city  had  not  repaired  it 
in  four  or  five  years.  The  ends  of  the  planks 
that  extended  into  the  street  were  decayed 
and  "somewhat  broken  down."  These  ends 
were  visible  to  persons  passing  by,  and  it 
may  be  assumed  that  they  were  as  easily  ob- 
servable by  any  city  official  charged  with  the 
duty  of  inspection;  yet  the  sewer  was  left 
in  that  condition  and  without  repair.  Its 
decayed  and  broken  condition  indicated  that 
It  must  have  been  in  need  of  repair  for  some 
time.  At  least,  we  are  of  the  opinion  that, 
on  the  evidence,  whether  or  not  the  defect 
had  existed  for  such  length  of  time  as  to 
raise  a  presumption  of  knowledge  on  the 
part  of  the  city  was  a  Jury  question.  Sher- 
wood v.  District,  3  Mackey  (D.  C.)  276,  51 
Am.  Rep.  776;  Board,  etc.,  v.  Legg,  93  Ind. 
523,  528,  47  Am.  Rep.  390.  On  the  considera- 
tions above  expressed,  charges  1  and  2,  re- 
quested by  the  defendant,  were  properly  re- 
fused. 

The  plaintiff  may  have  known  the  sewer 
was  defective  and  decayed,  yet  he  may  have 
been  in  tbe  exercise  of  that  care  which  a 


reasonably  prudent  person  would  have  exer- 
cised in  passing  along  the  sidewalk.  From 
the  evidence  we  cannot  say  he  was  not  in  the 
exercise  of  such  care,  and  therefore  hold 
that  the  court  committed  no  error  in  refusing 
charge  8. 

If,  as  decided  above,  notice  to  the  defend- 
ant of  the  defect  and  contributory  negligence 
were  questions  for  the  jury  on  the  evidence, 
it  must  follow  that  charge  4,  requested  by 
the  defendant — the  general  affirmative  charge 
— was  properly  refused. 

Affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  SIMP- 
SON, JJ.,  concur. 


BAD  HAM  v.  LUNSFORD. 

(Supreme  Court  of  Alabama.    June  4,  1908.) 

L  Judgment — Motion  to  Vacate — G bounds 
— Absent  Witness— Negligent  Absence. 
Where  defendant's  husband  was  her  agent 
in  a  transaction  out  of  which  an  action  arose, 
even  though  defendant  was  justified  in  assum- 
ing that  her  husband,  because  of  his  interest  in 
the  action,  would  appear  as  a  witness,  if  possi- 
ble, unless  he  was  providentially  detained,  and 
was  not  negligently  absent,  defendant  most 
suffer  the  consequences  of  his  failure  to  appear 
as  a  witness  for  her,  and  cannot  have  a  judg- 
ment for  plaintiff  set  aside  for  that  reason. 

2.  Same — Negligent    Absence— Negligence 
of  Pasty. 

Defendant's  husband,  who  was  an  impor- 
tant witness  for  her,  had  had  an  attack  of  la 
grippe  and  had  gone  to  the  country  to  recuper- 
ate, but  knew  the  date  of  the  trial ;  and  his  ill 
health  was  not  such  as  to  prevent  him  from  at- 
tending trial,  and  he  did  in  fact  return  the 
day  after  trial.  Held,  that  defendant  failed  to 
sustain  the  burden  of  showing  that  she  was 
prevented  from  making  her  defense  without  her 
own  fault  by  the  failure  of  her  husband  to  ap- 
pear as  a  witness,  and  was  not  entitled  to  have 
a  judgment  for  plaintiff  set  aside  on  that 
ground. 

3.  Same  —  Failube  to  Request  Continu- 
ance—Effect. 

Where  defendant,  on  discovering  that  her 
hnaband,  who  was  an  important  witness  for 
ber.  did  not  apply  to  the  court  for  a  contin- 
uance, and  did  not  even  ask  that  plaintiff  be 
put  upon  a  showing  as  to  what  she  expected 
to  prove  by  her  husband.  If  present,  though  the 
husband  had  previously  stated  the  facts  of  the 
case  to  defendant's  attorney,  she  could  not  have 
a  judgment  for  plaintiff  set  aside  because  of 
the  failure  of  her  nusband  to  appear  and  testify 
for  her. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  H.  L.  Badham  against  N.  I*.  S. 
Lunsford.  Judgment  rendered  for  plaintiff  on 
a  verdict,  and  a  motion  to  set  aside  the  Judg- 
ment was  granted.  From  a  judgment  on  the 
motion,  plaintiff  appeals.  Reversed,  and  mo- 
tion to  set  aside  the  Judgment  overruled,  and 
judgment  for  plaintiff  reinstated. 

W.  K.  Terry,  for  appellant  Sterling  A. 
Wood,  for  appellee. 

DENSON,  J.  The  record  shows  that  this 
cause  was  tried  in  the  circuit  court  on  Issue 
joined  before  a  Jury.   Verdict  was  rendered, 
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and  a  Judgment  for  plaintiff  was  rendered  on 
the  verdict.  On  a  subsequent  day,  during  the 
term,  a  motion  by  the  defendant  to  set  aside 
the  judgment  was  granted,  and  the  plaintiff's 
appeal  is  from  tbe  judgment  on  tbat  motion. 

The  motion  is  mainly  rested  upon  the  fact 
that  defendant's  husband,  -who  had  acted  as 
her  agent  In  respect  to  the  transaction  out  of 
which  grew  the  controversy,  and  who  knew 
all  about  the  facts  in  regard  to  the  defend- 
ant's defense,  was  not  present  at  the  trial. 
Conceding  that  defendant  is  excusable  for 
not  having  a  subpoena  for  her  husband,  the 
concession  carries  with  it  the  implication,  at 
least,  that  the  husband  was  intensely  inter- 
ested for  his  wife,  and  on  this  account  she 
presumed  be  would  be  present  on  the  day  of 
the  trial,  if  the  circumstances  were  such  as  to 
reasonably  admit  of  such  presence.  Notwith- 
standing this,  If  be  was  not  providentially  de- 
tained, but  was  negligently  absent,  the  de- 
fendant, and  not  the  plaintiff,  should  suffer 
the  consequences  of  such  negligent  absence. 
The  insistence  of  the  defendant  is  that  the 
husband  was  absent  on  account  of  illness. 
He  had  passed  through  an  attack  of  "la 
grippe,''  and  about  two  weeks  before  the  trial 
had  gone  to  his  farm  in  Hale  county  to  regain 
his  health  and  strength.  He  was,  before  he 
went  to  Hale,  fully  cognisant  of  the  fact  that 
the  16th  of  December  was  the  day  set  for  the 
trial  of  this  cause;  and  we  think  the  evi- 
dence is  without  conflict  to  the  effect  that  his 
health  was  not  in  such  a  state  as  to  prevent 
his  return  to  Birmingham  In  time  for  the 
trial.  This,  it  seems  to  us.  is  demonstrated 
by  the  fact  that  he  was  attending  to  his  busi- 
ness on  tbe  farm,  and  by  tbe  further  fact 
that  immediately  upon  the  receipt  of  Mr. 
Wood's  letter  urging  him  to  return,  he  went 
to  Birmingham,  arriving  there  a  day  after 
the  day  first  fixed  for  the  trial.  In  this  state 
of  the  case,  the  defendant  failed  to  carry  the 
burden,  which  rested  upon  her,  to  show  that 
she  was  deprived  of  an  opportunity  to  make 
her  defense  (assuming  that  she  had  a  meri- 
torious one)  without  fault  on  her  part,  and 
that  the  court  should  have  overruled  the  mo- 
tion to  set  aside  tbe  judgment  Hoskins  v. 
Hlght  05  Ala.  284,  286,  11  South.  253,  and 
cases  there  cited;  McLeod  v.  Shelly  Mfg.  ft 
Imp.  Co.,  108  Ala.  81,  10  South.  326;  Ex 
parte  Walker,  64  Ala.  677. 

But  even  if  we  are  mistaken  In  the  view 
above  taken,  the  record  falls  to  disclose  that 
on  tbe  day  the  judgment  was  rendered,  the 
defendant  (on  discovering  the  absence  of  her 
husband)  applied  to  the  court  for  a  postpone- 
ment or  continuance  of  the  cause,  or  that  she 
even  asked  that  the  plaintiff  should  be  put 
upon  a  showing  as  to  what  she  expected  to 
prove  by  him  if  he  were  present  notwith- 
standing it  affirmatively  appears  that  the  hus- 
band had  previously  made  a  statement  to  de- 
fendant's attorney  of  the  facts  of  the  case, 
la  accordance  with  previous  decisions  of  this 
court  the  failure  to  ask  a  continuance  de- 


prived the  defendant  of  any  right  to  have  the 
judgment  set  aside;  and  the  trial  court 
therefore,  erred  In  setting  it  aside.  Hoskins 
v.  Hight  05  Ala.  284, 11  South.  253 ;  Ex  parte 
Walker,  54  Ala,  577. 

The  judgment  of  the  court,  setting  aside  the 
judgment  la  reversed,  and  the  motion  to  set 
aside  the  judgment  is  overruled,  and  the 
former  Judgment,  for  plaintiff,  reinstated. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJn  concur. 


LAMAR  &  RANKIN  DRUG  CO.  ▼.  JONES 
et  al. 

(Supreme  Court  of  Alabama.    June  4,  1008.) 

1.  Fraudulent  Conveyances  —  Pleading — 
Bill— Allegations  of  Fraud. 

In  a  rait  to  set  aside  chattel  mortgages  as 
executed  to  hinder  creditors,  a  bill  averring 
that  at  the  time  the  mortgages  were  given  com- 
plainant's debt  was  in  existence,  that  the  mort- 
gagor was  insolvent  that  the  mortgaged  prop- 
erty was  of  the  value  of  $2,500,  that  the  mort- 
gages were  made  with  intent  to  hinder,  delay, 
ana  defraud  the  mortgagor's  creditors,  and  that 
the  sums  recited  in  the  mortgages  were  ficti- 
tious and  never  paid,  the  averment  referring  to 
the  consideration  recited  in  the  mortgages  suffi- 
ciently alleges  fraud  in  the  execution  of  the 
mortgages. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  If  771-781.1 

2.  Pleading— Facts  ob  Conclusions. 

The  averment  that  the  sums  recited  in  the 
mortgages  are  fictitious  and  were  never  paid 
is  the  averment  of  a  fact  and  not  of  a  legal 
conclusion. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol  30,  Pleading,  H  12-28%.] 

8.  Fraudulent     Conveyances  —  Setting 
Asi  de— Fraud— A  verm ent. 

A  bill  in  a  rait  to  set  aside  a  sale  of  goods 
as  made  to  defraud  creditors,  which  avers  that 
the  sale  was  made  for  some  amount  or  upon 
some  condition  or  consideration  which  Is  un- 
known to  orator  and  which  orator  has  been 
unable  to  learn,  and  that  he  believes  that  the 
sale  or  delivery  of  the  goods  was  done  to  hin- 
der and  defraud  the  seller's  creditors,  and  not 
made  in  good  faith  and  for  a  fair  and  adequate 
consideration,  does  not  sufficiently  allege  fraud 
in  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Pleading.  St  12-28%.] 

4.  Equity — Bill — Multifariousness. 

A  bill  by  a  creditor  to  set  aside  chattel 
mortgages  as  having  been  executed  in  fraud  of 
the  mortgagor's  creditors,  and  also  to  set  aside 
a  sale  and  transfer  of  the  same  property  as 
having  been  made  with  a  like  intent,  Is  not  mul- 
tifarious. 

5.  Same— Verification. 

Verification  of  the  bill  was  unnecessary. 

6.  Same— Demurrer— Several  Grounds. 

A  demurrer  to  a  bill  is  properly  sustained, 
where  some  of  the  grounds  of  the  demurrer  are 
well  assigned. 

Appeal  from  Chancery  Court,  Houston 
County ;  W.  L.  Parks,  Chancellor. 

BUI  in  equity  by  the  Lamar  &  Rankin  Drug 
Company  against  H.  C.  Jones  and  others. 
Decree  of  dismissal,  and  complainant  appeals. 
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Affirmed  In  part,  reversed  and  rendered  In 
part,  and  remanded. 

0.  E.  Harmon,  for  appellant  Gaines  & 
Cooper,  for  appellees. 

DENSON,  J.  This  bill  Is  filed  by  Lamar  & 
Rankin  Drag  Company,  a  corporation,  a  sim- 
ple contract  creditor,  against  H.  C.  Jones,  M. 
S.  Stougb,  and  R.  L.  Stough,  to  set  aside  two 
mortgages,  executed  by  H.  C.  Jones  to  M.  S. 
Stongb,  on  the  fixtures  In  a  drug  store  and  a 
stock  of  drugs  In  the  same  store,  as  having 
been  executed  with  the  Intent  to  hinder,  de- 
lay, or  defraud  the  creditors  of  the  mort- 
gagor, and  to  set  aside  a  sale  and  transfer  of 
the  same  property  by  Jones  to  R.  L.  Stough 
as  having  been  made  with  a  like  Intent.  Sep- 
arate motions  were  made  by  the  respondents 
to  dismiss  the  bill  for  the  want  of  equity,  and 
all  the  respondents  joined  in  a  demurrer  to 
the  bill.  On  the  21st  day  of  May,  1907,  the 
chancellor  rendered  two  separate  and  distinct 
decrees;  one  sustaining  the  motion  of  M.  S. 
Stough  to  dismiss  the  bill  for  want  of  equity, 
and  the  other  sustaining  the  demurrers  to 
the  bill.   The  complainant  appeals. 

Some  of  the  grounds  of  the  demurrer  pre- 
sent the  point  that  the  allegations  of  the  bill 
are  Insufficient  to  show  fraud  in  the  execution 
of  the  mortgages  by  Jones  to  M.  S.  Stough. 
While  the  averments  are  not  as  full  and  ex- 
plicit in  this  respect  as  they  might  be,  yet  the 
bill  alleges  that  at  the  time  the  mortgages 
were  given  the  debt  of  the  complainant  was 
in  existence,  that  the  mortgagor  was  insol- 
vent, that  the  property  mortgaged  was  of  the 
value  of  $2,500,  that  the  mortgages  were 
made  with  intent  to  hinder,  delay,  and  de- 
fraud the  creditors  of  the  mortgagor,  "and 
that  the  sums  recited  In  said  mortgages  were 
fictitious  and  never  paid."  Copies  of  the 
mortgages  are  attached  as  exhibits  to  the 
bill,  and,  looking  to  these,  we  find  that  the 
only  sums  recited  In  them  are  the  amounts 
which  the  mortgages  purport  to  secure.  So 
the  averment  of  fictltiousness,  of  necessity, 
refers  to  the  consideration  recited  in  the 
mortgages.  In  Klein  v.  Miller,  97  Ala.  BOG,  11 
South.  830,  It  Is  expressly  held  that  the  aver- 
ment that  the  debt  of  the  vendee  of  a  stock 
of  goods  was  "simulated"  is  sufficient  Im- 
peachment of  the  bona  fides  of  the  debt; 
"and  the  fact  that  the  purchasers  received 
goods  of  the  value  of  about  $15,000— for  thus 
the  averment  in  that  regard  is  to  be  constru- 
ed— In  satisfaction  of  even  a  valid  debt  to 
the  full  amount  of  $10,700,  would  of  Itself 
vitiate  the  transaction  at  the  suit  of  cred- 
itors of  their  vendor."  Stelner  &  Lobman  v. 
Parker  &  Co.,  108  Ala.  357,  19  South.  388. 
Much  more  so  would  the  taking  of  a  mort- 
gage without  any  consideration  (a  fictitious 
one)  vitiate  such  an  Instrument ;  for  without 
a  debt  to  be  secured  the  mortgage  would  have 
no  foundation,  and  the  giving  of  It  would  con- 
stitute a  fraud  on  the  creditors  of  the  mort- 
gagor.   Howell  v.  Carden,  99  Ala.  100,  10 


South.  640 ;  Cooper  v.  Berney  National  Bank. 
99  Ala.  119,  11  South.  760.  The  averment 
that  the  sums  recited  in  the  mortgages  are 
fictitious  and  were  never  paid  Is  the  averment 
of  a  fact,  and  not  a  legal  conclusion  (Cart- 
wright  v.  Bamberger,  90  Ala.  405,  410.  8 
South.  264) ;  and  according  to  the  principles 
enunciated  in.  the  Klein-Miller  Case,  supra, 
from  the  averment  of  it,  in  connection  with 
the  remainder  of  the  averment  quoted  above 
from  the  bill,  the  law  draws  the  conclusion 
of  fraud  In  the  transaction. 

For  the  reasons  above  given  we  hold  that 
the  grounds  of  the  demurrer  in  respect  to  the 
insuflBciency  of  the  bill  to  show  fraud  In  the 
execution  of  the  mortgages  are  not  well  as- 
signed ;  and  for  the  same  reasons  It  must  fol- 
low that  the  motion  to  dismiss  the  bill  for 
the  want  of  equity  was  not  well  made.  The 
averments  of  the  bill  In  respect  to  the  sale 
of  the  property  made  by  H.  C.  Jones  to  R 
L.  Stough  are  patently  Insufficient  The  aver- 
ments are  that  the  sale  was  made  "for  some 
amount  or  upon  some  condition  or  considera- 
tion which  is  unknown  to  orator,  and  which 
orator  has  been  unable  to  find  out  or  learn; 
and  orator  further  avers  that  he  believes  that 
the  said  sale  or  delivery  of  said  stock  of  drugs, 
wares,  merchandise,  and  fixtures  by  the  said 
H.  C.  Jones  to  the  said  R.  L.  Stough  was 
done  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors,  and  was  not 
made  in  good  faith  and  for  a  fair  and  ade- 
quate consideration."  If  these  averments  are 
not  subject  to  the  vice  of  generality,  yet  it 
will  still  be  observed  that  it  is  only  the  be- 
lief of  the  complainant  In  respect  to  the  sub- 
ject-matter embraced  therein  that  Is  averred, 
and  not  the  existence  of  facts.  The  demur- 
rer Is  sufficiently  specific  to  present  the  point 
of  insufficiency  of  the  bill  to  show  fraud  in 
the  transaction  between  Jones  and  R.  L. 
Stough,  and  It  was  properly  sustained  on  this 
ground.  Curran  v.  Olmstead,  101  Ala.  692,  14 
South.  398;  Louchelm  v.  First  National 
Bank,  etc.,  98  Ala.  521,  13  South.  374. 

The  grounds  of  the  demurrer  which  pre- 
sent the  points  of  multifariousness  and  fail- 
ure to  have  the  bill  sworn  to  are  not  well 
assigned.  Henderson  v.  Farley  National 
Bank,  123  Ala.  547,  26  South.  226.  82  Am. 
St  Rep.  140;  Hinds  v.  Hinds,  80  Ala.  225; 
Hill  v.  Moone,  104  Ala.  353,  16  South.  67. 

Some  of  the  grounds  of  the  demurrer  were 
well  assigned.  Therefore  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  bilL 
"It  cannot  avail  appellant  to  reverse  the  case 
for  the  reason  that  the  court  may  have  erred 
in  sustaining  some  of  the  grounds  which  were 
not  well  assigned.  The  decree  sustaining  a 
demurrer  to  a  bill  will  be  affirmed  if  any 
of  the  grounds  assigned  are  well  taken." 
Stelner  v.  Parker,  108  Ala.  357,  19  South. 
386;  McDonald  v.  Pearson.  114  Ala.  630,  21 
South.  534. 

The  decree  of  the  chancellor  sustaining  the 
demurrer  Is  affirmed ;  but  the  decree  sustain- 
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ing  the  motion  to  dismiss  the  bill  for  the 
want  of  equity  is  reversed,  and  one  will  be 
here  rendered  overruling  that  motion. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered,  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


PILCHER  et  aL  v.  CENTRAL  OF  GEORGIA 
RY.  CO. 

(Supreme  Court  of  Alabama.  June  4,  1908.) 

1.  Carbiebs— Cabbiage  of  Goods— Delay  iif 
Tbanspobtation— Damages. 

The  damages  recoverable  from  a  carrier  for 
delay  in  delivering  goods  received  for  transpor- 
tation are  such  as  are  the  natural  and  proxi- 
mate results  of  its  acts  and  such  as  reason- 
ably might  have  been  expected  to  be  within  the 
contemplation  of  the  parties  at  the  time  of  en- 
tering into  the  contract,  and  where  the  carrier 
has  notice  that  delay  in  the  delivery  will  result 
in  an  unusual  loss  there  may  be  a  recovery 
therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  ft  451-46L] 

2.  Sam*. 

The  measure  of  damages  for  delay  in  de- 
livering goods  received  by  a  carrier  for  trans- 
portation is  the  difference  between  the  market 
value  of  the  goods  at  the  time  of  delivery  and 
at  the  time  when  by  reasonable  diligence,  they 
should  have  been  delivered,  together  with  inci- 
dental damages  naturally  Sowing  from  the  de- 
lay, and  special  damages  where  the  shipper  in- 
formed the  carrier  when  the  contract  or  ship- 
ment was  made  of  special  circumstances  re- 
quiring expedition  in  the  shipment 

[Ed.  Note.— For  canes  in  point,  see  Cent  Dig 
vol.  9,  Carriers,  §5  451-461.] 

3.  Same — Pleading — Complaint. 

A  complaint  in  an  action  against  a  carrier 
for  delay  in  the  delivery  of  a  car  load  of  stoves, 
-which  alleged  that  there  was  no  market  for  the 
stoves  at  the  point  of  destination,  that  plaintiff 
owned  teams  and  hired  drivers  in  peddling 
stoves,  that  during  the  delay  in  the  delivery  the 
teams  "and  drivers  were  unemployed,  resulting  in 
loss  to  plaintiff,  that  the  carrier,  "or  its  agent 
or  its  agent  at''  point  of  destination,  knew  that 
there  was  no  market  for  the  stoves,  except  as 
above  set  forth,  and  that  plaintiff  was  sustaining 
the  expense  specially  claimed  and  made  neces- 
sary by  the  delay  of  the  carrier,  but  which  fail- 
ed to  allege  that  any  notice  was  given  to  the 
carrier  at  the  time  of  the  making  of  the  contract 
for  shipment  of  the  special  circumstances  on 
which  plaintiffs  claim  for  damages  was  based, 
was  insufficient  to  authorize  the  recovery  of 
such  damages. 

4.  Same. 

A  'notice  to  a  carrier  by  a  shipper  of  the 
expense  and  loss  which  the  shipper  will  sustain 
by  delay  in  the  delivery  of  the  goods,  given  sub- 
sequent to  the  execution  of  the  contract  of  ship- 
ment does  not  change  the  contract  or  the  obli- 
gation thereon,  and  does  not  authorize  a  recov- 
ery of  special  damages  resulting  from  the  delay. 

Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
«oI.  9,  Carriers,  §5  451-461.] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  by  J.  M.  Pitcher  and  another 
against  the  Central  of  Georgia  Railway  Com- 
pany. From  a  judgment  granting  Insufficient 
relief,  plaintiffs  appeal.  Affirmed. 


R.  D.  Crawford,  for  appellants.  Espey  & 
Farmer,  for  appellee. 

SIMPSON,  J.  This  action  was  brought 
by  the  appellants  against  the  appellee  to  re- 
cover damages  for  the  negligent  delay  by  the 
defendant  in  delivering  a  car  load  of  stoves, 
which  were  received  by  the  defendant  as  a 
common  carrier  at  Atlanta,  Ga.,  on  the  4th 
day  of  September,  1906,  to  be  transported  to 
Taylor,  Ala.,  which  said  goods  reached  said 
Taylor  on  the  17th  of  said  September.  It  Is 
claimed  In  the  complaint  that  three  days 
was  a  reasonable  time  within  which  to  car- 
ry said  goods  from  Atlanta  to  Taylor.  It  is 
alleged  in  the  complaint  that  said  stoves 
were  of  novel  form  and  make;  that  they 
were  not  purchasable  anywhere,  except  at 
the  factory  in  Atlanta,  and  there  was  no 
market*  for  them  at  Taylor;  that  plaintiffs 
owned  three  double  teams  of  mules,  and  hir- 
ed a  driver  for  each,  to  be  (and  were)  solely 
employed  in  the  sale  or  peddling  of  the  stoves 
so  delivered;  that  during  the  time  of  the 
delay  in  the  delivering  of  said  stoves  said 
teams  and  drivers  were  idle  and  unemployed; 
that  the  expense  of  feeding  the  teams  was 
$3.50  per  day,  and  the  wages  of  the  drivers 
$7.60  per  day;  and  also  that  "the  defendant, 
or  Its  agent,  or  Its  agent  at  Taylor,  were  ful- 
ly aware  and  knew  that  there  was  no  mar- 
ket for  said  stoves,  except  as  above  set  out 
that  plaintiffs  were  sustaining  the  expense 
herein  specially  claimed,  and  that  said  ex- 
pense* was  made  necessary  by  the  delay  in 
the  delivery  of  the  said  goods."  On  motion 
of  the  defendant  the  court  struck  from  the 
complaint  the  allegations  In  regard  to  the 
special  damages,  and  a  verdict  and  judgment 
was  rendered  for  the  plaintiffs  for  $1. 

The  only  evidence  was  the  testimony  of 
the  plaintiffs,  showing  the  shipment  the  dis- 
tance from  Atlanta  to  Taylor,  260  miles,  with 
three  junction  points,  and  the  usual  time 
of  travel,  three  days;  that  the  stoves  were 
protected  by  patents;  that  he  bought  them 
at  the  factory,  and  that  the  company  did  not 
sell  to  Jobbers,  etc.,  but  only  to  the  retail 
dealer;  that  witness  conducted  his  business, 
by  loading  five  stoves  on  each  wagon,  on 
Monday  morning,  and  sending  his  drivers 
(who  were  also  salesmen)  with  them,  who 
traveled  from  house  to  house  and  sold  during 
the  week ;  that  said  teams  and  drivers  we're 
idle  during  the  delay,  at  the  expense  stated; 
that  on  September  5,  1906,  he  notified  de- 
fendant's agent  at  Taylor  and  the  agent  at 
Slocomb  "of  the  expense  and  loss  sustained 
by  him  during  the  delay  In  delivery,  and 
that  said  stoves  could  not  be  purchased  in 
car  load  lots  except  from  the  factory  at  At- 
lanta." The  assignments  of  error  are  to  the 
action  of  the  court  in  striking  the  parts  of 
the  complaint  and  in  giving,  on  the  written 
request  of  the  defendant,  the  charge:  "If  the 
Jury  believe  the  evidence  in  this  case,  they 
cannot  find  for  the  plaintiffs  more  than  nom- 
inal damages." 
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The  law  Is  well  settled  that  for  delay  Id  de- 
livering goods  received  by  a  common  carrier 
for  transportation  the  damages  recoverable 
are  such  "as  are  the  natural  and  proximate 
results  of  the  carrier's  acts,  and  "such  as  rea- 
sonably might  have  been  expected  to  be  with- 
in the  contemplation  of  the  parties  at  the  time 
of  entering  Into  the  contract  as  the  probable 
result  of  a  breach;  and  where  the  carrier  has 
notice  of  the  fact  that  a  delay  in  the  de- 
livery of  the  goods  will  result  in  an  unusual 
loss  or  some  special  damage  to  the  shipper 
there  may  be  a  recovery  of  the  actual  dam- 
ages sustained  where  the  notice  was  of  such 
character  that  it  will  be  presumed  that  the 
carrier  contracted  with  reference  thereto."  3 
Joyce  on  Damages,  §  1956.  This  matter  Is 
ably  and  exhaustively  discussed,  and  the 
numerous  cases  cited  and  analyzed,  in  the 
last  edition  of  Hutchinson  on  Carriers}  where 
It  is  shown  that  the  general  rule  of  damages 
for  delay  is  the  difference  between  the  mar- 
ket value  of  the  goods  at  the  time  of  delivery 
and  at  the  time  when  by  reasonable  diligence 
they  should  have  been  delivered.  In  addi- 
tion, the  carrier  may  be  liable  "for  such  oth- 
er and  Incidental  damages  as  naturally  and 
proximately  flow  from  the  delay";  but  "it 
Is  the  well-settled  rule  that  special  damages 
can  be  recovered  from  the  carrier,  when  the 
transportation  has  been  delayed,  only  where 
it  is  shown  that  the  shipper  informed  the 
carrier,  at  the  time  the  contract  was  made; 
of  the  special  circumstances  requiring  ex- 
pedition In  the  shipment,  •  •  •  and  al- 
though the  carrier  may  have  been  notified 
of  such  special  circumstances  In  time  to 
have  prevented  a  delay,  if  such  notice  was 
given  after  the  contract  of  transportation 
had  been  entered  upon,  it  would  not  operate 
to  modify  the  contract,  or  subject  the  car- 
rier to  liability  for  special  damages  arising 
from  a  subsequent  delay."  This  Is  said  to 
be  a  crucial  fact,  which  must  be  both  al- 
leged and  proved.  3  Hutchinson  on  Car- 
riers (3d  Ed.)  pp.  1617-1627,  88  1366-1368,  In- 
clusive, with  notes  and  cases  cited. 

Referring  to  the  complaint  and  the  motion 
to  strike,  it  does  not  allege  that  any  notice 
was  given  to  the  defendant,  at  the  time  of 
making  the  contract,  of  the  special  circum- 
stances on  which  the  claim  for  special  dam- 
ages is  based,  but  only  that  the  defendant, 
or  its  agent,  or  Its  agent  at  Taylor,  "were 
fully  aware  and  knew  that  there  was  no 
market,"  etc.  In  the  first  place,  this  falls 
far  short  of  alleging  such  special  notice  as 
to  raise  the  presumption  that  such  damages 
were  within  the  contemplation  of  the  par- 
ties at  the  time  of  making  the  contract  In 
the  second  place,  besides  not  alleging  when 
the  defendant  or  its  agent  had  such  notice, 
even  If  we  could  presume  that  it  meant  at 
the  time  the  contract  was  made,  it  is  dif- 
ficult to  understand  how  the  fact  that  the 
agent  at  Taylor  had  such  notice  could  raise 
any  presumption  that  the  parties  to  a  con- 
tract made  by  another  agent  at  Atlanta,  260 


miles  away,  could  have  in  contemplation  the 
special  damages  claimed.  Looking  to  the 
evidence  as  detailed  in  the  bill  of  excep- 
tions, it  is  not  claimed  that  any  notice  of 
special  circumstances  was  given  at  the  time 
of  making,  but  it  Is  stated  only  that  on  Sep- 
tember 5th,  the  day  after  the  contract  was 
entered  upon,  the  notice  was  given  to  the 
agents  at  Taylor  and  Slocomb  of  the  expense 
and  loss  sustained  by  the  plaintiffs.  This,  of 
course,  according  to  the  authorities  and  ac- 
cording to  sound  reason,  could  not  change 
the  terms  of  the  contract  or  the  obligations 
thereon.  Consequently  there  was  no  error  in 
the  action  of  the  court,  and  toe  judgment  of 
the  court  is  affirmed. 
Affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 


Ex  parte  CITY  OF  MOBILE. 

(Supreme  Court  of  Alabama.    May  14,  1908.) 

Mandamus — Issuance— Gbounds. 

Where  the  petition  of  the  trustee,  acting 
under  Acts  1880-81,  pp.  329,  402,  providing  for 
the  liquidation  of  the  bonded  indebtedness  of  an 
insolvent  city,  by  sale  or  rental  of  nongovern- 
mental property  and  by  collection  of  special  tax- 
es, invokes  action  of  the  court  with  reference 
to  the  control  and  disposition  of  funds  without 
the  corpus  of  the  trust  estate,  so  that  a  ruling 
thereon  would  be  either  on  a  mere  moot  ques- 
tion, because  the  city  may  refuse  to  comply  with 
the  decision,  or  would  be  on  a  matter  outside  of 
the  power  of  the  court,  mandamus  will  not  is- 
sue to  compel  the  chancellor  to  recuse  himself 
on  the  ground  of  his  disqualification  to  deter- 
mine the  petition,  for  mandamus  will  not  issue 
where  its  effect  will  be  wholly  vain. 

Original  application  for  mandamus  by  the 
city  of  Mobile  to  compel  Thomas  H.  Smith, 
chancellor,  to  recuse  himself  because  of  his 
disqualification  to  determine  a  petition.  De- 
nied. 

B.  B.  Boone,  for  petitioner.  Gregory  L.  & 
H.  T.  Smith,  for  respondent 

McCLELLAN,  J.  Application  for  manda- 
mus to  compel  Thomas  H.  Smith,  as  chan- 
cellor for  the  Thirteenth  district,  Southwest- 
ern chancery  division  of  Alabama,  to  recuse 
himself  because  of  alleged  statutory  disquali- 
fication to  hear  and  determine  the  petition 
of  Z.  M.  P.  Inge  as  trustee,  the  effect  and 
purpose  of  which  petition  will  later  appear. 

Because  of  the  Insolvency  of  the  municipal 
corporation  known  as  the  "Mayor,  Aldermen, 
and  Common  Council  of  the  City  of  Mobile." 
the  Legislature,  by  an  act  approved  February 
11,  1879  (Acts  1878-79,  p.  381),  vacated  and 
annulled  its  charter,  and  created  a  commis- 
sion with  defined  powers  and  duties  looking 
to  an  adjustment  of  the  large  liabilities  exist- 
big  against  the  mentioned  municipality. 
Among  other  duties  imposed  on  the  commis- 
sion was  that  they  should,  after  consultation 
with  the  bondholders  of  the  municipality, 
propose  and  submit,  through  the  Governor, 
to  the  next  General  Assembly  of  the  state  a 
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plan  or  scheme  for  the  adjustment  and  settle- 
ment of  the  indebtedness  of  the  late  corpora- 
tion. This  was  done,  as  appears  from  the 
acts  of  that  body  approved  December 8, 1880, 
and  later  amended  on  February  24,  1881; 
both  to  be  found  in  Acts  1880-81,  pp.  320-360, 
and  pages  402-406.  The  plan  or  scheme  pro- 
posed by  the  commission  was  the  foundation 
for  these  acts.  Summarized  in  substance,  It 
was  provided  by  these  acts  that  the  bonded 
Indebtedness  of  the  late  municipality  should 
be  refunded ;  that  a  special  and  nondlvertible 
tax  of  three-quarters  of  1  per  cent  be  and 
was  levied  on  the  taxable  property  within  the . 
erstwhile  limits  of  the  abolished  corporation 
for  the  payment  of  the  principal  and  Interest 
of  such  indebtedness;  and  that  all  property 
of  the  late  municipality  not  necessary  to  Its 
governmental  operation,  etc.,  should  be  devot- 
ed to  the  liquidation,  after  the  manner  requir- 
ed by  the  act,  of  the  liabilities  of  the  late 
jcity,  either  by  its  sale  or  rental  under  the 
sanction  of  the  chancery  court  of  the  county 
of  Mobile.  The  trust  assumed  by  the  state 
was,  then,  the  liquidation  of  the  bonded  in- 
debtedness, and  its  interest  at  a  rate  defined, 
described  in  the  act  by  the  two  agencies  (1) 
of  sale  of  nongovernmental  properties  of  the 
late  municipality  or  its  rental  and  (2)  of  the 
collection  of  the  special  tax  mentioned  be- 
fore. We  can  discover  in  these  acts  no  other 
elements  of  a  trust  estate  than  these  out  of 
or  by  which  the  creditors  provided  for  were 
to  be  paid ;  the  conditions  set  forth  In  section 
4  (page  330).  of  the  act  approved  December 
8,  1880,  with  respect  to  further  legislation, 
and,  that  falling,  action  by  the  Governor  in 
the  appointment  of  the  commissioners  upon 
whom  it  seems  to  have  been  intended  to  con- 
fer the  power  to  issue  new  bonds,  not  having 
been,  in  any  sense,  complied  with.  The  ma- 
chinery created  for  the  administration  of  the 
trust  assumed  by  the  state  consisted  of  a 
superintendent  of  wharfs,  a  tax  collector,  and 
a  trustee  or  agent,  and  a  depository  for  the 
deposit  and  keeping  of  the  funds  belonging 
to  the  trust 

Without  attempting  a  resume  of  provisions 
of  the  whole  act  aside  from  the  summary 
above  made,  we  are  unable  to  find  any  pro- 
vision in  the  act  or  its  amendment  imposing 
on  the  trustee  any  duty  to  anticipate  or  pre- 
pare for  the  liquidation  of  the  debts  mention- 
ed in  the  act,  much  less  to  provide,  or  to  exert 
himself  in  any  wise  to  that  end,  for  the  ulti- 
mate payment  of  the  said  indebtedness,  and 
Its  interest  or  to  the  refunding,  by  any  meth- 
od, of  the  bonds  of  which  the  trust  acts  treat, 
otherwise  than  as  ability  for  such  payment 
may  be  afforded  by  the  two  agencies  referred 
to  above,  viz.,  the  sale  or  rental  of  certain 
properties  of  the  Insolvent  and  the  special  tax 
levied  by  the  act  If  any  such  duty  obtains, 
it  has  escaped  us.  By  the  very  terms  of  sec- 
tion 36  (page  858)  of  the  act  agents  and  of- 
ficers created  thereby  are  circumscribed  In 
duty,  power,  and  authority,  and  care  is  taken 
to  provide  that  there  be  no  enlargement  there- 


of ;  and  we  may  add  that  no  power  Is  confer- 
red on  the  trustee  to  in  any  wise  terminate 
the  trust  except  the  possibility  that  the  ap- 
plication of  the  trust  funds  to  the  Indebted- 
ness to  which  It  should  be  devoted  might  at- 
tain in  whole  or  In  part,  that  end.  In  other 
words,  his  evident  power  and  duty  Is  by  the 
terms  of  the  acts  limited  to  service  looking 
to  the  application  of  the  trust  funds  made  by 
the  acts  the  corpus  of  the  trust  estate. 
The  petition  of  the  trustee,  mentioned  before, 
to  hear  which  it  is  alleged  that  the  chan- 
cellor Is  disqualified,  Invokes  the  action  of 
the  court  or  chancellor  with  reference  to 
funds,  bonds,  or  values,  not  of  the  trust  to  the 
administration  of  which  the  trustee  is  attach- 
ed or  anent  which  he  has  no  duties,  but  with 
reference  to  property  of  the  debtor  with  the 
disposition  of  which  by  it  the  trustee  nor  the 
court  can  as  of  right  interfere.  That  the  city 
of  Mobile  may  pay  the  bonded  Indebtedness 
for  which  the  trust  was  created,  or  otherwise 
by  agreement  with  the  creditors  refund  the 
same.  In  whole  or  in  part  without  regard  and 
Independent  of  the  trust,  is  not,  of  course,  de- 
nied; and  the  fact  if  so,  that  some  of  the 
bondholders  cannot  be  discovered  and  that 
payment  to  or  arrangement  with  them  is 
therefore  impossible,  cannot  operate  to  en- 
large any  power  of  the  trustee  in  the  prem- 
ises— certainly  not  to  invoke  the  decrees  of 
the  chancery  court  to  the  control  or  disposi- 
tion of  money  or  property  entirely  without 
the  corpus  of  the  trust  estate. 

If  it  be  conceded  that  the  trustee  Is  possess- 
ed of  any  duty  warranting  the  presentation 
of  such  a  petition,  and  if  the  petition  in  ques- 
tion Is  construed  as  merely  invltatory  as  far 
as  the  debtor  city  is  concerned— as  simply 
blnzing  a  way,  to  follow  which  the  city  may 
or  may  not  elect  to  do — then  any  ruling  there- 
on by  the  court  or  chancellor  will  be  purely 
moot;  for  the  city  may  not  take  the  course 
anticipated,  and  the  writ  should  not  general- 
ly issue  to  such  purpose.  26  Cyc.  156,  and 
notes.  On  the  other  hand,  if  the  petition  asks 
action  with  the  view  to  the  compulsory  de- 
posit of  the  funds  or  bonds  of  the  city,  not 
of  the  trust,  with  the  court  or  its  officers  or 
agents,  then  the  court  is  clearly  without  pow- 
er to  so  decree  against  the  will  or  wish  of 
the  city.  Hence,  in  either  event,  the  action 
sought  by  the  petition  cannot  be  granted. 
Confronted  with  such  a  situation,  we  must 
necessarily  apply  the  principle,  and  that  with- 
out deciding  the  competency  vel  non  of  the 
chancellor,  that  the  writ  of  mandamus  will 
not  Issue  when  Its  effect  would  be  wholly 
vain.  Ex  parte  Goldthwaite,  24  South.  380. 
120  Ala.  481 ;  26  Cyc.  147,  149,  153,  156,  and 
notes.  The  petition,  if  invoking  the  court's 
action  to  a  compulsory  order  against  funds 
outside  the  trust  in  its  jurisdiction  for  admin- 
istration, could  receive  no  favorable  consid- 
eration, whoever  the  chancellor  hearing  It 
may  be,  so  that  the  determination  of  the 
chancellor's  disqualification,  if  so,  would  be 
a  futile  service.   On  the  other  hand,  if  the 
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petition's  office  is  to  anticipate  certain  diffi- 
culties, and  to  provide  for  a  surmounting  of 
them,  in  the  way  of  a  termination  of  the 
trust,  some  motion  to  that  end  by  the  city  will 
serve  to  invite  the  court's  action.  The  peti- 
tion should  be  stricken  from  the  flies. 
The  writ  Is,  for  the  reasons  stated,  denied. 

TYSON,  O.  J.,  and  DOWDELL  and  AND- 
ERSON, JJ.,  concur. 


MALCOMB  LOUISVILLE  &  N.  R.  CO. 
{Supreme .  Court  of  Alabama.  June  4,  1908.) 
L  Cabriers — Carriage  of  Passengers—  Ac- 
tions FOB  I N JURIES—  NATURE  OF  ACTION. 
Where  a  passenger  is  injured  through  the 
negligence  of  a  carrier,  he  may  sue  upon  the 
contract,  alleging  the  negligent  acts  of  defend- 
ants as  a  breach  of  the  contract,  or  proceed  in 
tort,  making  the  negligence  the  ground  of  his 
right  of  recovery ;  and  if  he  sues  for  the  tort  he 
must  show  that  be  stands  in  the  relation  of  a 
passenger  of  the  carrier,  to  establish  his  right 
to  recover  for  its  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1271.] 

2.  Negligence— Proximate  Cause. 

In  an  action  for  negligence,  the  legal  rela- 
tion of  cause  and  effect  must  be  established  be- 
tween the  particular  negligence  alleged  and  the 
injuries  suffered. 

3.  Carriers  —  Carriage  of  Passenoebs  — 
Failure  to  Stop  Tbain  to  Take  Passen- 
geb— Action— Damages. 

Plaintiff  purchased  a  railroad  ticket,  and 
was  informed  by  the  agent  that  a  certain  train 
would  stop  at  the  station  and  take  him  to  his 
destination.  The  train  passed  without  stopping, 
and,  upon  being  informed  by  the  agent  that  no 
other  train  would  pass  until  the  afternoon, 
plaintiff  walked  to  his  destination.  Held  that, 
plaintiff  being  in  the  same  position  after  the 
train  had  passed  as  he  was  before  he  purchased 
the  ticket,  the  injuries  resulting  from  his  walk 
were  not  a  natural  sequence  of  the  failure  of 
the  carrier  to  stop  the  train,  and  he  could  not 
recover  damages  therefor. 

Appeal  from  Circuit  Court,  Conecuh  Coun- 
ty; J.  C.  Richardson,  Judge. 

Action  by  M.  A.  Malcomb  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  judgment  granting  insufficient  relief,  plain- 
tiff appeals.  Affirmed. 

Hamilton  &  Crumpton,  for  appellant  Rabb 
6  Page,  for  appellee. 

DENSON,  J.  The  facts  of  this  case  in 
brief  are  these:  The  plaintiff,  an  old  man, 
on  January  7,  1907,  went  to  the  station  of 
the  defendant,  at  Castleberry,  a  regular  sta- 
tion of  the  railroad  company,  for  the  purpose 
of  becoming  a  passenger  on  one  of  defend- 
ant's trains  from  Castleberry  to  Evergreen, 
another  regular  station  on  defendant's  road; 
the  two  being  12  miles  apart.  There  was  a 
regular  passenger  train,  operated  by  the  de- 
fendant over  Its  road,  which  was  due  at 
Castleberry  at  5.-00  a.  m.,  and  which  usually 
stopped  at  that  station  to  take  on  passengers. 
The  defendant  had  a  station  agent  at  Castle- 
berry, whose  duty  it  was  to  sell  tickets  to 
persons  applying  for  passage  over  defendant's 


road.   Before  the  hour  of  5:00  a.  m.  plaintiff 
applied  to  this  agent  for  a  ticket  from  Castle- 
berry to  Evergreen.   The  agent  sold  him  the 
ticket  for  83  cents,  the  regular  price,  and  in- 
formed plaintiff  that  the  train  would  stop 
at  Castleberry.   Two  of  defendant's  passen- 
ger trains  passed  Castleberry  that  morning, 
going  to  Evergreen,  after  plaintiff  purchased 
his  ticket  and  while  he  was  waiting  at  the 
station  to  take  passage ;  but  neither  of  them 
stopped.   He  was  then  informed  by  the  sta- 
tion agent  that  no  other  passenger  train 
would  -pass  Castleberry,  going  to  Evergreen, 
until  3  o'clock  In  the  afternoon  of  that  day. 
Plaintiff,  having  an  Important  engagement 
I  at  Evergreen,  did  not  wait  for  the  afternoon 
|  train,  but  walked  to  Evergreen,  for  the  pur 
:  pose  of  keeping  his  engagement.    In  conse- 
quence of  the  walk  the  plaintiff  suffered 
I  much  pain,  inconvenience,  and  humiliation, 
i  The  nature  of  the  engagement  the  plaintiff 
I  had  is  not  disclosed  by  the  record,  nor  is  the 
|  character  of  the  inconvenience  or  humiliation 
I  shown,  except  that  which  may  be  inferred 
j  from  the  fact  that  the  plaintiff  walked  to 
Evergreen.   There  was  a  verdict  for  the 
plaintiff  for  34  cents,  and  judgment  on  the 
verdict ;  and  by  this  appeal  he  seeks  to  obtain 
a  reversal  of  same. 

In  the  view  we  take  of  the  case,  It  is  un- 
necessary to  determine  the  controversy  be- 
tween the  litigants  in  respect  to  the  nature 
of  the  action — whether  the  complaint  is  in 
assumpsit  or  in  tort  All  the  cases  bold  that 
a  passenger,  injured  through  the  negligence 
or  carelessness  of  the  carrier,  may  proceed 
either  upon  the  contract  alleging  the  careless 
or  negligent  acts  of  the  defendant  as  a  breach 
of  the  contract,  or  proceed  in  tort,  making 
the  carelessness  and  negligence  of  the  com- 
pany the  ground  of  his  right  of  recovery; 
and,  if  he  proceed  for  the  tort  it  becomes 
necessary  on  the  part  of  the  plaintiff  to  show 
that  he  stands  in  the  relation  of  a  passenger 
of  the  carrier,  In  order  to  establish  his  right 
to  recover  damages  for  the  negligence  of  the 
carrier  In  not  discharging  its  duty  In  carry- 
ing him.  Assuming,  then  (without  deciding), 
that  the  contention  of  the  plaintiff  that  the 
complaint  states  a  cause  of  action  in  case 
is  the  proper  construction  of  the  complaint, 
we  have  presented  for  consideration  the  ques- 
tion: Are  pain,  Inconvenience,  and  humilia- 
tion, elements  of  recoverable  damages  in  tbi* 
cause?  The  circuit  court  held  that  they  were 
not  the  basis  of  recoverable  damages;  this 
ruling-  having  been  invoked  on  a  motion  r> 
strike  such  claim  from  the  complaint 

Taking  the  complaint  as  in  case,  the  ground 
upon  which  plaintiff  bases  hit  right  of  re- 
covery is  the  negligent  failure  of  the  defend- 
ant to  stop  its  train  at  Castleberry  and  re- 
ceive the  plaintiff  as  a  passenger  to  be  trans- 
ported to  Evergreen.  It  is  elementary  that 
there  must  be  established  the  legal  relate* 
of  cause  and  effect  between  the  particular 
negligence  or  wrong  described— the  walk  an-1 
injuries  incident  thereto.  In  Western  BaL~ 
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way  Co.  v.  Mutch,  97  Ala.  194,  196,  11  South. 
894,  21  L.  R.  A.  316,  38  Am.  St.  Rep.  179,  this 
extract  from  16  Am.  &  Eng.  Ency.  Law  (1st 
Ed.)  p.  431,  was  quoted  approvingly:  "To 
constitute  actionable  negligence,  there  must 
be  not  only  causal  connection  between  the 
negligence  complained  of  and  the  Injury  suf- 
fered; but  the  connection  must  be  by  a 
natural  and  unbroken  sequence — without  In- 
tervening efficient  causes — so  that  but  for  the 
negligence  of  the  defendant  the  injury  would 
not  hare  occurred.  It  must  not  only  be  a 
cause,  but  It  must  be  the  proximate  cause; 
that  Is,  the  direct  and  immediate  efficient  cause 
of  the  injury."  Alabama  Great  Southern 
R.  R.  Co.  v.  Arnold,  80  Ala.  600,  605,  2  South. 

337.  No  difficulty  arises  in  the  application 
of  this  principle  when  the  damage  directly 
follows  the  wrong.  It  ordinarily  arises  when 
there  Is  an  Intervening  cause,  or  several 
causes  contributing  to  the  result  "If  the  In- 
jury is  produced  by  the  wrongful  act  during 
the  continuance  of  its  causation,  it  will  be 
regarded  as  the  proximate  cause,  but  as  too 
remote,  though  furnishing  the  occasion,  when 
the  injury  occurs  after  the  act  is  completed 
and  terminated,  by  the  Intervention  of  anoth- 
er and  Independent  cause.  On  the  interven- 
tion of  other  agencies,  the  Inquiry  should  be: 
Is  the  original  wrongful  act  an  antecedent, 
efficient,  and  dominant  cause,  which  puts  the 
other  causes  in  operation?"  A.  G.  S.  R.  R. 
Co.  v.  Arnold,  supra. 

The  question,  then,  Is:  Did  the  act  of  the 
defendant  in  falling  to  stop  its  train  produce 
the  injuries  complained  of?  Did  the  Injuries 
result  directly  from  such  act?  We  have  a 
class  of  cases  where  the  carrier  has  been 
held  liable  to  the  passenger  for  injuries  to 
health,  eta,  Incident  to  walking  back  to  a 
station  after  having  been  carried  beyond  it, 
or  the  point  of  destination  (A.  G.  S.  R.  R.  Co. 
v.  Sellers,  93  Ala.  9,  9  South.  875,  30  Am.  St 
Rep.  17 ;  L.  &  N.  R.  R.  Co.  v.  Dancy,  97  Ala. 

338,  11  South.  796);  but  the  theory  worked 
out  in  those  cases  is  that  the  carrier,  by  its 
wrongful  act  placed  the  plaintiffs  in  a  posi- 
tion where  it  was  necessary  for  them  to  act, 
to  avoid  the  consequences  of  the  wrongful 
act  of  the  carrier,  and,  acting  with  ordinary 
prudence  and  care,  to  the  end  of  extricating 
themselves  from  the  difficulty  in  which  they 
bad  been  placed,  they  sustained  the  injury. 
The  Injury  was,  therefore,  traceable  directly 
to  the  carrier's  negligence  as  Its  cause,  and 
as  Its  proximate  cause.  Passengers  wrong- 
fully put  off  short  of,  or  beyond,  the  destina- 
tion stipulated  for,  would  be  most  likely  to 
walk  to  the  point  to  which  they  desired  to  go, 
If  no  other  convenient  way  was  presented  or 
was  open  to  them;  and  it  is  not  straining 
any  legal  principle  to  hold  that  Injuries  re- 
ceived in  consequence  of  the  walk  are  re- 
coverable damages. 

But  we  find  no  trouble  In  distinguishing 
the  case  In  judgment  from  that  class  of  cases. 
Here  It  Is  made  to  appear  that  the  carrier 
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had  nothing  to  do  with  placing  the  plaintiff 
in  the  position  in  which  he  found  himself 
after  the  failure  of  the  trains  to  stop.  He 
was  in  the  same  position  he  occupied  before 
he  purchased  his  ticket,  and  we  cannot  per- 
ceive that  injuries  resulting  from  the  walk 
by  the  plaintiff  to  Evergreen  were  a  natural 
sequence  of  the  failure  of  the  agents  of  the 
carrier  to  stop  the  trains  at  Castleberry.  As 
was  said  in  I.,  B.  &  W.  Ry.  Co.  v.  Blrney,  71 
111.  391,  a  case  strikingly  similar  to  the  case 
in  hand:  "That  be  should  be  delayed  in 
reaching  that  point  was  a  natural  conse- 
quence, as  there  was  no  other  known  means 
by  which  the  space  could  be  overcome  in  so 
short  a  time  as  by  a  train  of  cars;  but  that 
the  appellant  should  walk  through  the  ex- 
treme cold  to  that  point,  and  thus  injure  his 
health,  was  by  no  means  a  necessary  result." 
As  was  further  said  in  that  case,  had  he 
procured  a  carriage  and  horses  to  make  the 
trip,  the  company  would  no  doubt  have  been 
liable  for  reasonable  compensation  for  its  use 
and  for  a  driver,  or  had  he  waited  the  next 
train,  and  gone  on  it  he  would  have  been 
entitled  to  nominal  damages,  at  least,  for 
necessary  expenses  incurred  whilst  waiting 
the  arrival  of  the  train,  and  loss,  If  any,  by 
failure  to  meet  the  engagement  Gulf,  etc., 
R.  R.  Co.  v.  Cleveland  (Tex.  Civ.  App.)  33  S. 
W.  687 ;  Francis  v.  Transfer  Co.,  6  Mo.  App. 
7;  Evans  v.  St  L.,  etc.,  Co.,  11  Mo.  App.  463. 
In  the  light  of  the  foregoing  principles,  and 
applying  them  to  the  facts  of  this  case,  the 
court  is  of  the  opinion  that  plaintiff  was 
awarded  the  only  damages  he  was  entitled 
to  recover  In  the  action,  and,  of  consequence, 
that  there  Is  no  reversible  error  shown  by 
the  record. 
Affirmed. 

TYSON,  a  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


DRAKE  et  al.  v.  RHODES. 
(Supreme  Court  of  Alabama.  June  4,  1908.) 

1.  Mortgages — Sale — Purchase  bt  Mortga- 
gee. 

A  stipulation  in  a  mortgage,  conferring  on 
the  mortgagee  the  privilege  of  becoming  the 
purchaser,  is  valid. 

2.  Fbauds,  Statute  of— Sale  on  Foreclo- 
sure—Necessity  or  Writing — Objections 
by  Mortgagor. 

That  there  was  no  memorandum  of  a  sale 
under  a  power  in  a  mortgage  does  not  confer  on 
the  mortgagor  the  right  to  avoid  the  sale  under 
the  statute  of  frauds,  and  it  is  immaterial  that 
the  mortgagee  became  the  purchaser,  as  he  was 
privileged  to  do  by  the  provisions  of  the  mort- 
gage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §  134.] 

8.  Mortgages — Sale  Under  Power— Notices. 

Where  the  notice  of  sale  under  a  power 
contained  in  a  mortgage  recited  the  name  of 
the  mortgagee,  giving  the  date  of  the  mortgage 
and  the  book  and  page  of  the  record  where  it 
was  recorded,  together  with  the  description  of 
the  lands,  it  was  sufficient  though  it  recited 
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that  it  was  executed  by  "A.  J.  P.  Drake,"  in- 
stead of  "A.  P.  J.  Drake." 
4.  Same— Default  iw  Payment. 

Where  the  stipulations  in  a  mortgage  con- 
taining a  power  of  sale  do  not  require  the  no- 
tice of  sale  to  state  that  there  was  a  default 
in  the  payment  of  debt,  the  notice  need  not 
make  such  statement. 

Appeal  from  Chancery  Court,  Conecuh 
County;  W.  L.  Parks,  Chancellor. 

Bill  by  A.  P.  J.  Drake  and  others  against 
P.  M.  Rhodes.  From  a  decree  dismissing 
the  bill,  plaintiffs  appeal.  Affirmed. 

James  F.  Jones,  for  appellants.  L.  M. 
Lane  and  A.  0.  Lane,  for  appellee, 

DEN  SON,  J.  Complainants  seek  the  can- 
cellation of  a  mortgage  and  to  redeem  cer- 
tain lands  which  were  mortgaged  to  secure 
an  indebtedness  due  from  them  to  the  re- 
spondent (mortgagee).  The  bill  does  not  seek 
relief  under  the  statutory  right  of  redemp- 
tion, but  proceeds  entirely  upon  the  theory 
that  there  has  been  no  valid  foreclosure  of 
the  mortgage.  The  mortgage  was  executed 
on  the  21st  day  of  January,  1888,  and  was 
due  October  1,  1883.  It  confers  on  the  mort- 
gagee, upon  default  in  the  payment  of  the 
debt  secured  at  the  time  stipulated,  the  pow- 
er to  sell  the  land  before  the  warehouse  door 
in  Georglana,  "after  giving  10  days'  notice 
posted  at  said  warehouse  door."  It  also 
gives  the  mortgagee  the  privilege  of  becom- 
ing the  purchaser  at  the  sale  made  under  the 
power  In  the  mortgage.  The  bill  as  amend- 
ed avers  "that  orators  are  informed  that  the 
defendant,  said  F.  M.  Rhodes,  made  some 
sort  of  an  effort  or  attempt  to  foreclose  said 
mortgage,  of  which  Exhibit  A,  hereto  attach- 
ed, is  a  copy,  on  the  26th  day  of  May,  1896, 
at  which  attempted  sale  the  said  F.  M. 
Rhodes  became  the  purchaser  of  the  land  de- 
scribed in  the  mortgage,  but  orators  charge 
and  allege  that  said  mortgage  was  never 
foreclosed  according  to  the  terms  and  stipu- 
lations contained  in  said  mortgage;  that  said 
foreclosure  sale  was  not  advertised  and  no- 
tice given  of  said  intended  sale  as  required 
by  the  terms  and  stipulations  of  said  mort- 
gage, and  that  no  conveyance  has  ever  been 
made  of  said  lands  to  the  purchaser  at  said 
attempted  foreclosure  sale;  that  said  fore- 
closure sale,  or  Intended  foreclosure  sale,  un- 
der the  power  contained  in  said  mortgage, 
was  never  reduced  to  writing."  It  will  be 
observed  that  the  attack  upon 'the  sale  is 
rested  upon  two  grounds:  First,  alleged  de- 
fective advertisement  or  notice  of  the  sale; 
second,  that  no  memorandum  of  the  sale  was 
made,  and  therefore  that  it  is  within  the 
statute  of  frauds. 

The  theory  of  the  bill,  from  this  latter 
point  of  view,  is  that  there  can  be  no  valid 
foreclosure  of  a  mortgage  under  a  power  of 
sale  contained  therein,  where  such  sale  rests 
In  parol.  It  is  asserted  in  brief  of  appel- 
lants' counsel  that  this  proposition  is  ex- 
pressly decided  and  upheld  in  the  case  of 


Jackson,  v.  Scott,  67  Ala.  99.  This  may  be 
conceded;  but,  unfortunately  for  appellants' 
contention,  the  case  relied  on  is  overturned 
by  later  cases  decided  by  this  court  Tipton 
v.  Wortham,  98  Ala.  821,  9  South.  506,  and 
cases  there  cited.  It  Is  said  in  Durden  v. 
Whetstone,  92  Ala.  480,  482,  488,  9  South. 
176,  that  "the  mortgagor  cannot  avail  him- 
self of  the  defense  that  the  sale,  resting  in 
parol,  is  void  under  the  statute  of  frauds. 
Such  sale  being  voidable  only,  and  this  de- 
fense personal,  it  is  obligatory  on  the  mortga- 
gee and  the  purchaser,  so  long  as  they  treat 
it  as  binding.  A  deed  or  note  or  memoran- 
dum In  writing  is  not  essential."  And  in  Mew- 
burn's  Heirs  v.  Bass,  82  Ala.  622,  2  South. 
520,  it  Is  said  that  the  following  propositions 
are  settled  by  the  case  of  Cooper  v.  Hornsby. 
71  Ala.  62:  "First  If  a  sale  under  a  power 
In  a  mortgage  is  regular,  even  though  no 
conveyance  Is  made,  it  cuts  off  the  equity  of 
redemption,  and  reduces  it  to  a  mere  stat- 
utory right.  Second.  If  there  be  no  writing 
signed  to  take  the  contract  without  the  stat- 
ute of  frauds,  only  the  mortgagee  and  the 
purchaser  can  take  advantage  of  the  omis- 
sion. •  •  •  The  mortgagor  has  no  other 
interest  than  that  he  obtain  credit  and  bene- 
fit of  the  amount  bid."  The  stipulation  in 
the  mortgage  conferring  on  the  mortgagee 
the  privilege  of  becoming  the  purchaser  Is  a 
valid  one  under  our  decisions  (Knox  r.  Arm- 
istead,  87  Ala.  511,  6  South.  311,  5LR.1 
297,  13  Am.  St.  Rep.  65),  and  rendered  the 
purchase  by  him  as  efficacious  In  all  respects 
as  if  a  stranger  had  been  the  purchaser 
(Gamble  v.  Caldwell,  98  Ala.  577,  12  South 
424);  and  that  he  was  the  purchaser  does 
not  put  the  mortgagor  in  a  more  favorable 
position  in  respect  to  the  sale's  resting  in 
parol— does  not  confer  on  him  the  right  to 
avoid  the  sale  by  reason  of  that  fact  alone 
It  must  follow,  therefore,  that  there  Is  no 
error  in  the  decree  of  the  chancellor  sustain- 
ing the  demurrer  to  that  part  of  the  bill 
which  seeks  to  avoid  the  sale  on  the  theory 
that  it  rested  in  parol. 

The  bill  was  amended  to  meet  the  point 
made  by  the  grounds  of  the  demurrer  that 
were  sustained,  and  we  have  only  to  Inquire 
whether  the  notice  given  of  the  sale  con- 
formed to  the  terms  of  the  mortgage.  The 
mortgage  was  executed  by  A.  P.  J.  Drake 
and  his  wife,  C.  A.  Drake.  The  notice  re- 
cites that  it  was  executed  by  A.  J.  P.  Drake 
and  C.  A.  Drake,  and  It  Is  urged  that  be- 
cause of  this  transposition  of  the  initials  of 
the  said  Drake,  the  notice  Is  an  absolute  nul- 
lity, and  that  the  sale  had  In  pursuance  of 
it  did  not  operate  or  effect  a  foreclosure  of 
the  mortgage.  The  notice  recites  that  the 
mortgage  wag  given  to  F.  M.  Rhodes,  and 
gives  the  date  of  the  mortgage,  and  the  rec- 
ord and  page  of  record  where  it  Is  recorded 
in  the  probate  office,  together  with  the  de- 
scription of  the  lands  as  the  same  appears  la 
the  mortgage.    Thus  the  mortgage  under 
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which  the  sale  was  advertised  Is  definitely 
described,  and  the  notice  itself  famishes  the 
means  of  correcting  the  mistake  made  In 
transposing  the  initials  of  the  mortgagor's 
name.  Without  further  discussion  of  the 
question,  the  court  is  of  the  opinion  that 
there  is  no  merit  in  the  point  27  Cyc.  1467 
(d),  1468,  and  cases  cited  in  note  25  to  the 
text;  Weber  v.  Fowler,  11  How.  Prac  (N. 
Y.)  458;  Johnson  v.  Wood,  125  Ala.  334,  28 
South.  454;  Colgan  v.  McNamara,  16  R.  I. 
554,  18  Afl.  157;  White  T.  McClellan,  62  Md. 
347. 

It  Is  next  insisted  that  the  notice  of  sale 
Is  void,  in  that  It  does  not  state  there  was 
default  in  payment  of  the  debt  secured  by 
the  mortgage.  It  is  sufficient  to  say  of  this 
contention  that  the  stipulations  in  the  mort- 
gage, in  respect  to  giving  the  notice  of  sale, 
make  no  requirement  that  such  statement 
should  be  made;  and  we  do  not  deem  it  Im- 
portant that  such  statement  should  hare 
been  embraced  In  the  notice.  Model  Lodg- 
ing, etc.,  v.  Boston,  114  Mass.  133. 

This  discussion  disposes  of  all  the  points 
which  have  been  urged  upon  our  attention 
in  the  brief  of  appellants'  counsel.  We  note 
that  the  bill  was  not  filed  In  the  case  for 
more  than  nine  years  after  the  sale  occur- 
red. Cooper  v.  Hornsby,  supra;  Elrod  v. 
Smith,  130  Ala.  215,  30  South.  420.  The 
chancellor  properly  dismissed  the  bill,  and 
the  decree  is  in  all  respects  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ„  concur. 


THQMAS  v.  STATE. 
(Supreme  Court  of  Alabama.    May  14,  1908.) 

1.  Chimin al   Law  —  Summaby   Tbial  bt 
Ooubt— Special  Findings  of  Fact. 

Under  the  act  establishing  the  criminal 
court  of  Jefferson  county  and  those  amendatory 
thereof,  no  provision  is  made  for  a  special  find- 
ing of  facts  by  the  judge,  as  is  provided  for  in 
civil  cases  when  tried  by  a  circuit  judge  with- 
out a  jury,  and  therefore  the  overruling  in  a 

Srosecution  for  vagrancy  of  defendant's  demand 
or  a  special  finding  of  facts  was  correct. 

2.  Witnesses  —  Competency— Husband  and 
Win. 

Under  Acta  1903,  p.  32  making  a  married 
woman  a  competent  witness  against  her  hus- 
band in  certain  cases,  a  wife  is  a  competent  wit- 
ness against  her  husband  in  a  prosecution  for 
vagrancy. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  f§  124,  183.] 

3.  Criminal    Law  —  Trial  —  Reception  or 
Evidence— Evidence  Admissible  in  Part. 

In  a  prosecution  for  vagrancy,  defendant's 
motion  to  exclude  the  entire  statement  of  his 
wife  "that  when  defendant  left  be  said  he  was 
going  to  Pensacola,  Fla.,  on  business,  and  would 
return  in  a  few  days,  and  that  she  did  not  know 
he  was  in  town  until  she  heard,  about  two 
weeks  after  he  Jeft  her,  that  he  was  in  a  board- 
ing bouse  in  town  with  another  woman,"  was 
properly  overruled,  because  what  defendant  said 
was  clearly  competent,  and,  if  the  latter  part 


of  the  wife's  statement  was  objectionable,  as 
being  hearsay,  the  motion  to  exclude  should 
have  been  directed  to  that  portion  exclusively. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1637.] 

4.  Sams— Appeal  and  Ebbob— Harmless  Eb- 
bob. 

Where,  in  a  prosecution  for  vagrancy,  it 
appears  that  defendant  had  the  benefit  upon  the 
trial  of  all  testimony  that  could  have  been  prop- 
erly elicited  by  the  numerous  questions  pro- 
pounded on  cross-examination  of  bis  wife,  to 
which  the  court  sustained  objections,  any  one  of 
the  court's  rulings,  if  erroneous,  was  without 
injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §8  3129-3138.] 

5.  Same — Review — Finding  or  Court. 

Where  a  criminal  case  was  tried  by  the 
judge  of  the  criminal  court  of  Jefferson  county 
without  the  intervention  of  a  jury,  an  excep- 
tion to  a  finding  of  guilty  on  the  ground  that  it 
was  not  warranted  by  the  evidence  is  unavail- 
able to  review  the  judge's  conclusion  in  that 
respect. 

Appeal  from  Criminal  Court,  Jefferson 
County;  D.  A.  Greene,  Judge. 

George  Louis  Thomas  was  convicted  of 
vagrancy,  and  he  appeals.  Affirmed. 

The  objection  to  testimony  is  sufficiently 
set  out  In  the  opinion.  The  facts  tended 
to  show  that  Thomas  left  his  wife  a  few 
days  before  the  birth  of  their  child,  without 
giving  her  any  money  or  leaving  any  provi- 
sions In  the  house,  and  had  never  returned 
or  in  any  way  contributed  to  her  support 
The  questions  propounded  to  the  wife,  to 
which  objections  were  sustained,  were:  "Did 
not  your  husband  have  credit  at  the  grocery?" 
"Did  you  go  to  the  grocer's  and  try  to  get 
provisions  on  your  husband's  credit?"  "Could 
you  not  have  gotten  all  the  groceries  you 
wanted,  and  had  them  charged  to  him,  while 
he  was  away?"  "Did  you  not  visit  Mrs.  Jack- 
son's house  after  your  husband  told  you  not 
to?"  The  bill  of  exceptions  states  that  on 
the  23d  day  of  November,  1907,  judgment 
was  rendered  on  said  verdict,  and  on  default 
of  the  payment  of  the  fine  the  court  sen- 
tenced defendant  to  70  days'  hard  labor  for 
the  county,  with  an  additional  term  for  the 
costs.  The  defendant  objected  to  said  judg- 
ment on  the  ground  that  same  was  excessive 
and  not  warranted  by  the  testimony,  and  ex- 
cepted to  the  court's  pronouncing  the  same. 

Black  &  Dlnsmore,  for  appellant  Alexan- 
der M.  Garber,  Atty.  Gen.,  for  the  State. 

TYSON,  C.  J.  This  prosecution  was  com- 
menced by  affidavit,  and  was  tried  by  the 
judge  of  the  criminal  court  without  a  jury. 
Under  the  act  establishing  that  court  and 
those  amendatory  thereof,  no  provision  is 
made  for  a  special  finding  of  facts  by  the 
judge,  as  is  provided  for  in  civil  cases  when 
tried  by  a  circuit  judge  without  a  Jury.  Loc. 
Laws  of  Jefferson  County,  p.  599;  section 
3319,  Civ.  Code  1896.  The  overruling  of  de- 
fendant's demand  for  a  special  finding  of 
facts  was,  therefore,  correct  Furthermore, 
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the  demand  Is  not  shown  to  have  been  In 
writing. 

The  wife  of  defendant  was  a  competent 
witness  for  the  prosecution.  Gen.  Acts  1903, 
p.  32;  Wester  v.  State,  142  Ala.  56,  38  South. 
1010. 

The  motion  to  exclude  the  entire  state- 
ment of  the  wife,  "that  when  defendant  left 
he  said  he  was  going  to  Pensacola,  Fla.,  on 
business,  and  would  return  In  a  few  days, 
and  that  she  did  not  know  he  was  In  town 
until  she  heard,  about  two  weeks  after  he 
left  her,  that  he  was  In  a  boarding  house 
In  town  with  another  woman,"  was  properly 
overruled.  What  defendant  said,  when  he 
left  his  wife,  as  to  where  he  was  going,  etc., 
was  clearly  competent;  and,  If  the  latter 
part  of  her  statement  was  objectionable,  as 
being  hearsay,  the  motion  to  exclude  should 
have  been  directed  to  that  portion  exclusive- 
ly. The  court  was  under  no  duty  to  separate 
the  objectionable  portion  from  the  unobjec- 
tionable. Furthermore,  no  ground  of  ob- 
jection was  stated. 

It  appears  that  defendant  bad  the  benefit 
upon  the  trial  of  ail  testimony  that  could 
have  been  properly  elicited  by  the  numerous 
questions  propounded  on  cross-examination  of 
the  wife,  to  which  the  court  sustained  objec- 
tions. So,  then,  If  any  one  of  the  several 
rulings  was  erroneous,  It  was  without  injury. 

The  exception  reserved  to  the  finding  of 
the  defendant  guilty  by  the  Judge  is  unavail- 
able to  review  his  conclusion  in  that  respect 
Feibehnan  v.  State,  130  Ala.  122,  30  South. 
384. 

Affirmed. 

DOWDELL,  ANDERSON,  and  McCLEL 
LAN,  JJ.,  concur. 


Ex  parte  RENNEFIELD. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

Criminal  Law  — Judgment  on  Reversal  — 
Amendment. 

Defendant  having  been  indicted  in  the  coun- 
ty court  of  Cleburne  county,  the  cause  was 
transferred  to  the  circuit  court,  where  he  was 
convicted.  He  then  moved  in  arrest  of  judg- 
ment, alleging  want  of  jurisdiction  in  the  cir- 
cuit court,  because  of  the  invalidity  of  the  stat- 
ute permitting  the  transfer,  and,  on  appeal  from 
a  denial  of  his  motion,  obtained  a  reversal ; 
the  cause  being  remanded  to  the  county  court 
for  trial.  Pending  the  appeal  the  county  court 
of  Cleburne  county  was  abolished,  and  all  cases 
pending  therein  were  transferred  to  the  docket 
of  the  circuit  court.  Held,  on  petition  for  writ 
Of  error,  etc.,  that  the  order  remanding  to  the 
county  court  should  be  recalled,  and  the  petition 
granted  to  the  extent  of  setting  aside  the  con- 
viction, but  ordering  the  case  to  remain  on  the 
docket  of  the  circuit  court  of  Cleburne  county. 

Appeal  f  rom  Circuit  Court,  Cleburne  Coun- 
ty; John  Pelham,  Judge. 

John  Benneneld  was  convicted  of  selling 
liquor  without  a  license,  and  appealed.  On 
reversal,  the  cause  was  remanded  to  the  coun- 
ty court  The  county  court  having  been  abol- 


ished pending  the  appeal,  he  petitions  for  a 
writ  of  error,  etc  Writ  granted,  and  former 
judgment  recalled  and  amended. 

Petitioner  was  Indicted  In  the  county  court 
of  Cleburne  county  for  selling  liquor  without 
a  license,  and  his  case  transferred  to  the 
circuit  court  of  that  county,  under  Loc  Acts 
1900,  p.  007,'  amending  Act  Feb.  16,  1897 
(Acts  1897,  p.  802).  On  conviction,  he  moved 
in  arrest  of  judgment  on  the  ground  that  the 
circuit  court  lacked  jurisdiction;  the  act 
allowing  the  transfer  being  void,  never  hav- 
ing been  referred  to  or  acted  on  by  a  stand- 
ing committee  of  the  house  which  passed  it 
The  motion  was  denied,  and  he  appealed,  and 
obtained  a  reversal ;  the  cause  being  remand- 
ed to  the  county  court  Pending  the  appeal 
the  act  establishing  the  county  court  of  Cle- 
burne county  was  repealed,  and  all  cases 
pending  therein  were  transferred  to  the  cir- 
cuit court  of  that  county.  Bennefleld  there- 
upon petitioned  for  a  writ  of  error,  etc 

McCarty  A  Merrill,  for  petitioner.  Masse? 
Wilson,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  Inasmuch  as  it  is  made  to 
appear  to  the  court  that  since  the  filing  of 
this  record  the  act  establishing  the  county 
court  of  Cleburne  county  has  been  repealed, 
and  the  cases  pending  on  the  docket  of  said 
court  having  been  transferred  to  the  circuit 
court  of  said  county,  the  former  order  made 
In  this  case  is  recalled  and  annulled;  and  a 
judgment  will  be  here  entered,  granting  the 
petition  to  the  extent  of  setting  aside  the 
conviction,  but  ordering  that  the  case  do 
now  remain  on  the  docket  of  the  circuit 
court  of  said  county  of  Cleburne 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 

McEIMMIE  v.  E.  E.  FORBES  PIANO  CO. 
(Supreme  Court  of  Alabama.    June  4,  1908.) 

1.  Sales — Conditional  Sales. 

Where  a  piano  was  sold  for  part  cash  and 
a  note  given  tor  the  balance,  and  by  the  terms 
of  the  note  the  title  to  the  piano  was  retained 
in  the  seller  until  the  note  was  paid,  the  trans- 
action constituted  a  conditional  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  (8  1321-1324,  1337-1347.] 

2.  Same — Remedies  or  Seller  —  Action  to 
Recoveb  Possession. 

In  an  action  to  recover  possession  of  a 
piano  Conditionally  sold,  title  to  remain  in  the 
seller  till  full  payment,  a  plea  that  as  a  part 
of  the  trade  plaintiff's  agent  warranted  that  it 
was  rat  proof  and  sound,  that  the  warranty 
was  breached  and  by  reason  thereof  defendant 
was  damaged  in  a  certain  amount  which  he 
pleaded  by  way  of  reduction  of  the  amount  dm 
on  the  note  given  for  tne  balance  of  the  pur- 
chase price,  was  bad  on  demurrer. 

8.  Pleading— Replication— Natubk  Ait n  Of- 
fice. 

A  replication  must  either  traverse  or  con- 
fess and  avoid  the  matter  pleaded,  or  present 
matter  of  estoppel  thereto. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  ftj  839-353.] 
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4.  Sam*. 

In  an  action  to  obtain  possession  of  a 
piano  which  bad  been  sold  for  part  cash  and 
a  note  given  for  the  balance,  with  a  reservation 
of  title  in  the  seller,  and  transferred  from  the 
buyer  to  defendant,  defendant  pleaded,  by  way 
of  reduction  of  the  amount  due  on  the  note,  that 
there  was  a  contract  of  warranty  as  to  the 
quality  of  the  piano,  which  had  been  breached. 
Plaintiff  replied  that,  as  a  part  of  the  trade  be- 
tween defendant  and  the  buyer,  defendant  prom- 
ised to  pay  plaintiff  the  balance  due  on  the 
piano.  Held,  that  the  replication  was  insuffi- 
cient, as  it  did  not  traverse  or  confess  and  avoid 
the  plea,  and  did  not  present  matter  of  estop- 
pel to  the  matter  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  39,  Pleading,  §5  839-363.] 

Appeal  from  Circuit  Court,  Geneva  Coun- 
ty;  H.  A  Pearce,  Judge. 

Action  by  the  E.  E.  Forbes  Piano  Company 
against  R.  F.  McKimmie.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

W.  O.  Mulkey,  for  appellant  C  D.  Car- 
miehael,  for  appellee. 

DEN  SON,  J.  This  is  an  action  of  detinue, 
brought  by  the  plaintiff  to  recover  possession 
of  a  piano.  The  Instrument  was  sold  by  the 
plaintiff  In  1903  to  one  Pelhara  for  $350,  of 
which  sum  $250  was  paid  in  cash,  and  Pelhara 
executed  a  note  to  plaintiff  for  $100,  the  bal- 
ance of  the  purchase  price  agreed  to  be  paid. 
By  the  terms  of  the  note  the  title  to  the  piano 
is  retained  in  the  plaintiff  until  the  note  is 
paid.  This  constitutes  a  conditional  sale. 
Riley  v.  Dillon  &  Pennell,  148  Ala.  283,  41 
South.  7G8. 

In  1905  Pelham  sold  the  piano  to  the  de- 
fendant, who  was  In  possession  when  the 
suit  was  commenced.  In  addition  to  the  plea 
of  the  general  issue,  the  defendant  pleaded 
that,  as  "a  part  of  the  trade  whereby  plain- 
tiff sold  the  piano  to  Pelham,  the  agent  of 
the  plaintiff  making  the  sale  warranted  that 
the  piano  was  rat  proof  and  sound."  A 
breach  of  warranty  is  averred  in  the  plea, 
and  it  is  also  averred  that  by  reason  of  such 
breach  defendant  was  damaged  in  the  sum  of 
$50,  "which  he  pleads  In  the  way  of  reduc- 
tion of  the  amount  doe  on  the  note,  In  con- 
nection with  the  suggestion  as  to  the  amount 
due."  The  demurrer  to  the  plea  was  well 
taken,  and  should  have  been  sustained.  Troy 
Grocery  Co.  v.  Potter  &  Wrlghtington,  139 
Ala.  359,  36  South.  12.  And  It  may  be  that 
the  plea  is  subject  to  other  grounds  of  de- 
murrer which  were  not  interposed.  9  Cyc. 
372  (C),  note  82;  Brock  v.  Forbes.  126  Ala. 
319,  28  South.  590;  30  Am.  &  Eng.  Ency. 
Law,  p.  134,  VI,  and  note  1,  on  p.  135;  Ben- 
jamin on  Sales  (7th  Ed.)  p.  962.  But  the 
court -overruled  the  demurrer  to  the  plea,  and 
tbe  plaintiff  joined  issue  thereon  and  replied 
specially,  and  a  demurrer  to  the  replication 
was  overruled.  From  verdict  and  judgment 
for  plaintiff,  tbe  defendant  has  appealed. 

The  only  error  assigned  relates  to  the  ac- 
tion of  the  court  overruling  defendant's  de- 
murrer to  the  special  replication.    In  this 


state  of  the  record,  we  only  have  for  consid- 
eration the  sufficiency,  or  not,  of  a  replication 
filed  to  a  bad  plea.  The  gist  of  the  replica- 
tion is  that  "as  a  part  of  the  trade  between 
defendant  and  Pelham  in  the  purchase  of  the 
piano  defendant  promised  to  pay  plaintiff  the 
balance  of  $100  due  on  the  piano."  A  repli- 
cation must  either  traverse  or  confess  and 
avoid  the  matter  pleaded,  or  present  matter 
of  estoppel  thereto.  Winter  v.  Mobile  Sav- 
ings Bank,  54  Ala.  172;  Barbour  v.  Washing- 
ton, etc.,  Co.,  60  Ala.  433;  Lee  v.  De  Bardel- 
eben,  102  Ala.  628,  15  South.  270.  It  is  clear 
that  the  replication  in  judgment  does  not 
traverse  the  plea,  nor  does  it  confess  and 
avoid  it  The  only  question,  then,  is:  Does 
the  matter  set  up  constitute  an  estoppel 
against  the  defense  set  up  in  the  plea?  8 
Ency.  PI.  &  Pr.  5,  and  note  to  the  text.  So 
far  as  the  replication  goes,  the  contract  of 
warranty  was  made  as  alleged  in  the  plea, 
and  the  damage  accrued  to  the  plaintiff  as  is 
there  alleged,  and  all  this  is  consistent  with 
the  proposition  that  the  defendant  promised 
Pelham  to  pay  plaintiff  the  balance  due  on 
the  note.  While  the  plaintiff  might  have 
sued  on  the  promise  as  one  made  for  its  bene- 
fit the  fact  as  shown  by  tbe  record  is  it  has 
not  done  so,  but  relies  on  the  title  reserved 
by  tbe  note  given  by  Pelham;  and  this  is 
wholly  inconsistent  with  the  idea  of  reliance 
on  the  promise  alleged.  Consequently  the 
replication  falls  to  show  that  the  plaintiff 
acted  to  its  prejudice  on  account  of  the  prom- ' 
lse,  or  that  it  was  induced  by  the  promise  to 
act  differently  from  what  it  otherwise  would 
have  done;  and,  falling  in  these  respects,  it 
is  insufficient  The  demurrer  takes  the  point, 
and  the  court  erred  In  overruling  it  8  Ency. 
PL  ft  Pr.  11,  and  cases  cited  in  note  6  to  the 
text 

For  this  error,  the  Judgment  is  reversed, 
and  the  cause  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


ENTERPRISE  LUMBER  CO.  v.  PORTER 

ft  NEWTON. 
(Supreme  Court  of  Alabama.    June  4,  1908.) 
L  Eminent  Domain— Damages  to  Property 
Not  Taken— Constitutional  Provisions— 
Construction— Grading  of  Streets— Own- 
ership of  Fee. 

Under  Const  1901,  f  235,  providing  that 
municipal  and  other  corporations  and  individu- 
als invested  with  the  power  of  taking  property 
for  public  use  shall  make  just  compensation  for 
the  property  taken,  injured,  or  destroyed,  etc., 
an  abutting  owner  is  entitled  to  compensation 
for  damage  to  property  caused  by  changing  the 
grade  of  a  street,  irrespective  of  his  ownership 
of  the  fee  in  the  street. 

[Ed.  Note.— For  cases  ha  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  IS  269,  270.] 
2.  Same— Measure  of  Damages  —  Property 
Not  Taken. 

In  condemnation  proceedings,  the  measure 
of  damages  to  property  not  taken  is  the  differ- 
ence between  the  actual  market  value  before 
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and  after  the  work  is  done,  and  it  is  error  to  ad- 
mit testimony  as  to  "damages,  not  including  any 
increase  in  value,"  and  to  refuse  the  admission 
of  testimony  as  to  whether  the  change  had  in- 
creased the  value  of  the  land. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  §g  372-374.] 

3.  Witnesses  —  Cross-examination  —  Pub- 
poses. 

In  condemnation  proceedings,  cross-exam- 
ination of  a  witness  as  to  what  he  paid  for  the 
land  and  what  it  was  placed  in  the  market  for 
is  proper  to  test  the  accuracy  of  his  knowledge, 
the  reasonableness  of  his  estimate,  and  the  cred- 
ibility of  his  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  931-948.] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  by  Porter  &  Newton  against  the 
Enterprise  Lumber  Company  for  damages  to 
adjacent  property  from  excavation  and  oc- 
cupation of  a  street  for  railroad  purpose*. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

The  facts  and  the  objections  and  excep- 
tions to  testimony  are  sufficiently  set  out  in 
the  opinion  of  the  court  The  following 
charge  was  refused  to  the  defendant:  "(5) 
The  court  charges  the  Jury  that,  If  they  find 
for  the  plaintiffs  In  this  case,  the  measure 
of  their  damages  is  the  difference  between 
the  fair  market  value  of  the  land  described 
In  the  complaint  Just  before  the  1st  day  of 
.August,  1905,  and  Its  value  on  the  1st  day 
of  January,  1906. 

Espey  &  Farmer,  for  appellant  R.  D. 
Crawford,  for  appellee 

SIMPSON,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant  and  claim- 
ed that  the  defendant,  In  constructing  n  rail- 
road along  the  streets  of  the  town  of  Dothan, 
so  lowered  the  grade  of  said  streets  as  to 
greatly  impair  the  ingress  to  and  egress  from 
plaintiff's  property.  It  Is  first  insisted  by  the 
appellant  that  Inasmuch  as  it  Is  not  shown 
that  appellee  (plaintiff)  owned  the  fee  In 
the  street,  and,  consequently,  no  land  of  his 
was  "taken,"  he  could  not  recover  for  the 
mere  Injury  to  his  property ;  and  he  cites  the 
general  authorities  on  the  subject  of  the 
right  of  a  landowner  to  excavate  upon  his 
own  land,  provided  he  does  not  undermine 
the  land  of  the  adjacent  proprietor,  etc.  Sec- 
tion 235  of  our  present  Constitution  (of  1901) 
provides  that  "municipal  and  other  corpora- 
tions and  Individuals,  invested  with  the  pow- 
er of  taking  property  for  public  use,  shall 
make  Just  compensation  *  *  *  for  the 
property  taken,  Injured  or  destroyed,"  etc 
Appellant  Insists  that  notwithstanding  this 
clause  was  also  In  the  Constitution  of  1875, 
yet  there  is  an  Intimation  in  the  case  of  City 
Council  of  Montgomery  v.  Maddox,  89  Ala. 
188,  7  South.  433,  that  the  adjoining  land- 
owner is  not  entitled  to  compensation  for  in- 
Jury  to  his  property  unless  he  owns  the  fee 
In  the  street   In  that  case  the  court  merely 


|  alludes  to  the  distinction  made  In  other  Juris- 
I  dictions,  as  to  "compensation  for  the  taking 
of  streets,  between  cases  In  which  the  abut- 
ting owner  has  the  fee,  and  those  in  which 
the  fee  Is  In  the  public,  and  goes  on  to  re- 
mark that  it  Is  not  necessary  to  decide 
whether  any  such  distinction  can  be  made 
|  under  our  present  Constitution,  and  holds 
|  that  "under  the  provisions  of  our  present 
Constitution,  If  the  contiguous  proprietor  of 
i  a  house  and  lot  Is  injured,  In  the  sense  of 
I  being  damaged,  by  the  grading  of  a  street ** 
j  and  "the  pecuniary  value  of  such  property 
I  is  diminished,  the  owner  is  entitled  to  be 
compensated."    89  Ala.  188,  189,  7  South. 
436.   There  is  certainly  no  such  intimation  in 
:  that  case  as  would  override  the  plain  words 
;  of  the  Constitution,  and  we  hold  that  the 
!  abutting  owner  Is  entitled  to  be  paid  for  any 
I  injury  to  his  property,  by  changing  the  grade, 
|  whether  he  owns  the  fee  In  the  street  or  not 
j  Highland,  etc.,  R.  Co.  v.  Matthews,  99  Ala. 
I  24,  10  South.  267,  14  L.  R.  A.  462;  City 
j  Council  of  Montgomery  v.  Maddox,  89  Ala. 
;  181,  7  South.  433. 

The  sixth,  seventh,  and  eighth  pleas  of  the 
defendant  which  were  stricken  by  the  court, 
•  raise  the  question  as  to  the  measure  of  dam- 
ages. The  appellee  claims  that  though  it 
may  be  true  that  these  pleas  were  Improp- 
erly stricken,  and  that  the  proper  practice 
would  have  been  to  raise  the  point  by  de- 
murrer, rather  than  a  motion  to  strike,  yet  it 
was  error  without  Injury,  because  the  de- 
fendant could  have  had  the  benefit  of  the 
same  defense  under  the  general  Issue;  but 
as  the  same  question  Is  raised  by  various 
objections  to  testimony  and  by  charges  asked 
and  refused,  it  becomes  necessary  to  decide 
this  point  This  court  has  recently  had  this 
matter  under  consideration,  and  after  a  care- 
ful examination  of  the  authorities  has  recog- 
,  nlzed  the  distinction  between  compensation  for 
the  actual  taking  of  land  and  damages  to 
property  not  taken,  and  has  held  that  in  as- 
sessing damages  to  property  not  taken,  the 
measure  "is  the  difference  between  the  ac- 
tual market  value  before  and  after  the  work 
i  done."  Town  of  Eutaw  v.  Botnlck,  43  South. 

739.  741.    The  case  of  Highland  Avenue  & 
:  Belt  Railroad  v.  Matthews,  99  Ala.  24,  10 
!  South.  267,  14  L.  R.  A.  462,  does  not  con- 
:  filet  with  the  last-cited  case,  as  in  the  Mat- 
i  thews  Case  the  only  question  considered  by 
the  court  was  whether  the  plaintiff  could 
recover  his  entire  damages,  or  only  such  as 
had  accrued  before  action  brought  and  be 
put  to  successive  actions  for  subsequent  dam- 
ages, and,  while  one  of  the  charges  did  seek 
to  raise  the  question,  yet  the  court  takes  no 
special  notice  of  that  charge,  but  states  that 
"the  damages  in  such  case  are  to  be  meas- 
ured by  the  depreciation  in  the  market  value 
of  the  property  caused  by  the  structure  in 
question."   99  Ala.  31,  10  South.  270.  The 
court,  consequently,  erred  in  allowing  the 
witness  to  be  examined  as  to  the  damage 
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"not  Including  any  increase  In  value  *  •  * 
from  the  building  of  said  railroad,"  and  in 
refusing  to  allow  the  witness  to  answer  the 
question  as  to  whether  the  building  of  the 
railroad  had  not  really  increased  the  value  of 
the  land,  in  sustaining  and  overruling  other 
objections  raising  the  same  question,  and  also 
in  refusing  to  give  charge  numbered  5,  re- 
quested by  the  defendant 

The  questions  to  the  witness  Newton,  on 
cross-examination,  as  to  what  he  had  paid 
for  the  land  shortly  before  and  as  to  what  it 
was  placed  on  the  market  for,  were  proper 
for  the  purpose  of  testing  the  accuracy  of 
his  knowledge,  the  reasonableness  of  his  es- 
timate, and  the  credibility  of  his  testimony. 
Town  of  En  taw  v.  Botnlck,  supra,  and  cases 
cited.  Consequently  the  court  erred  in  sus- 
taining objections  to  those  questions. 

The  judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  O.  J„  and  ANDERSON  and  DEN- 
SON,  JJ.,  concur. 


LAYTON  v.  CAMPBELL. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  PABTITION  —  JUBISDICTION      OF  PBOBATE 

Co u bt — Statuto by  Provisions— Constbuo- 
tion— Claim  of  Advibse  Title. 

Code  1806,  §  8176  (Civ.  Code  1907,  §  5220), 
relating  to  partition  of  lands,  provides  that  no 
division  or  partition  can  be  made  thereunder 
when  an  adverse  claim  or  title  is  asserted  by 
any  one  or  brought  to  the  knowledge  of  the 
judge  of  probate.  HtM  that,  if  an  adverse 
claim  or  title  is  asserted  in  good  faith,  the  pro- 
bate court  Is  without  jurisdiction  to  proceed 
to  partition,  unless  it  is  clear  that  such  claim- 
ant had  neither  actual  possession,  claiming  ad- 
versely, nor  title  superior  to  that  of  the  adverse 
party;  but,  if  it  is  clear  that  he  has  neither 
such  adverse  possession  nor  superior  title,  the 
probate  court  has  jurisdiction,  notwithstand- 
ing the  good  faith  of  the  asserted  adverse  claim. 

2.  Tenancy  in  Common— Advebse  Posses- 
sion—Hostile Chabacteb. 

Possession  and  exercise  of  acts  of  owner- 
ship over  land  by  a  tenant  in  common  will  be 
referred  to  the  common  title,  and  will  not  alone 
be  considered  adverse  to  the  other  co-tenant; 
but  where  a  repudiation  of  the  title  of  a  co- 
tenant  appears,  of  which  the  co-tenant  has  or  is 
chargeable  with  notice,  then  the  possession  will 
be  advene  if  the  other  necessary  elements  are 
present. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Tenancy  in  Common,  IS  42-52.] 

8.  8ame — Pub  chase  of  Claimant's  Title— 

Evidence — Admissibility. 

In  a  partition  suit,  where  defendant  claim- 
ed and  offered  evidence  to  show  that  he  had 
bought  the  interest  of  his  co-tenant,  plaintiffs 
grantor,  cross-examination  of  plaintiff  and  his 
grantor  to  show  that  nothing  of  value  was 
paid  by  plaintiff  for  his  conveyance  from  plain- 
tiff's grantor  is  proper,  as  tending  to  support 
defendant's  claim  that  he  had  bought  the  in- 
terest of  his  co-tenant  and  claimed  to  be  in  ex- 
clusive and  adverse  possession. 
4.  Evidence— Opinion  Evidence— Facts  ob 

Conclusions—  Anotheb'b  Knowledge  of 

Certain  Facts. 

In  a  partition  suit,  cross-examination  of 
plaintiffs  grantor,  a  prior  co-tenant  of  defend- 


ant, as  to  whether  plaintiff  knew  of  defendant's 
adverse  claim,  is  not  permissible ;  for  the  prop- 
er practice  is  for  the  witness  to  state  the  cir- 
cumstances relied  upon  to  show  the  knowledge 
of  another. 

[Ed.  Note.— For  cases  in  point,  sew  Cent.  Dig. 
vol.  20,  Evidence,  §§  2171,  2172,  2292,  2306.] 

5.  Pabtition— Pleading— Issues  —  Mattebs 
to  be  Pboved— Subplusage. 

In  a  partition  suit,  exclusion  of  testimony 
as  to  the  circumstances  attending  the  execution 
of  a  deed  in  the  common  chain  of  title  is  prop- 
er, notwithstanding  such  facts  were  alleged,  for 
the  averment  is  surplusage. 

Appeal  from  Probate  Court,  Henry  Coun- 
ty; Dan  Gordon,  Judge. 

Partition  by  George  L.  Campbell  against 
J.  F.  Layton.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Williams  a  Oatcs  and  P.  A.  McDanlel, 
for  appellant  W.  L.  Lee,  for  appellee.  . 

HARALSON,  J.  This  proceeding  was  be- 
gun by  petition  of  appellee  (Campbell)  to 
the  probate  court  of  Henry  county,  to  have 
the  lands  described  in  the  petition  partition- 
ed between  himself  and  appellant  (Layton) 
pursuant  to  sections  8161,  and  following,  of 
the  Civil  Code  of  1896.  The  petition  alleged 
that  appellee  and  appellant  were  tenants 
In  common  of  the  lands,  and  that  each  was 
the  owner  of  an  undivided  one-half  interest 
therein.  Appellant  answered  the  petition, 
denying  tenancy  in  common,  asserting  entire 
title  In  himself,  and  averring  that  when 
the  petition  was  filed,  and  when  the  convey- 
ance under  which  appellee  claims  an  undi- 
vided half  Interest  in  the  land,  was  executed, 
he  was  in  the  actual  possession  of  the  land, 
claiming  it  adversely  to  appellee  and  appel- 
lee's grantor.  The  case  was  tried  by  the 
lower  court  upon  the  issues  thus  presented. 
It  was  decreed  that  the  parties  were  ten- 
ants in  common,  and  a  partition  ordered 
accordingly.  From  this  decree  the  appeal 
is  taken. 

The  action  of  the  court  in  excluding  the 
testimony  hereafter  noticed,  the  rendition 
of  the  decree  granting  the  relief  prayed  for 
in  the  petition,  and  the  refusal  of  the  court 
to  dismiss  the  petition  for  want  of  juris- 
diction, are  severally  assigned  as  error. 

The  statute  which  confers  upon  the  probate 
court  jurisdiction  to  partition  lands  among 
tenants  in  common  provides  that  "no  di- 
vision or  partition  can  be  made  under  this 
article,  when  an  adverse  claim  or  title  is 
asserted  by  anyone  or  brought  to  the  knowl- 
edge •  *  *  of  the  judge  of  probate." 
Civ.  Code  1896,  f  8176;  Civ.  Code  1907,  | 
5220.  It  has  been  decided  by  this  court, 
construing  this  section  of  the  Code,  that 
the  bare  assertion  of  an  unsupported  claim 
of  adverse  posesslon  or  hostile  title,  would 
not  oust  the  Jurisdiction  of  the  probata 
court ;  but  to  have  that  effect  there  must  be 
a  bona  fide  assertion  of  an  adverse  claim 
as  a  true,  existing  status.    In  Balled  v 
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Johns,  80  Ala.  82,  86,  Mr.  Justice  Somer- 
vllle,  speaking  for  the  court,  says: 

"A  false  or  unsupported  assertion  of  ad- 
verse claim  or  possession,  by  a  defendant, 
is  not  sufficient  There  is  required  a  bona 
fide  assertion  of  such  fact,  as  a  true  exist- 
ing status,  as  distinguished  from  a  bare 
denial  of  complainant's  title.  This  the  court 
must  Investigate,  with  the  view  of  inquir- 
ing whether  it  is  well  or  ill  founded.  If 
it  Is  clear  that  there  has  been  In  reality 
no  such  adverse  possession,  as  to  have  con- 
stituted a  disseizin  or  ouster  of  the  peti- 
tioner— destroying  the  holding  together  of 
the  Joint  owners — and  that  the  complainant's 
title  is  good,  or,  that  the  court  can  enter- 
tain, on  the  facts  presented,  no  serious  doubts 
as  to  such  title,  it  may  proceed  to  hear  the 
application.  If  this  were  not  so,  as  has 
been  well  said,  this  jurisdiction  would  be 
placed  'at  the  mercy  of  every  profligate  or 
unconscientious  defendant,  and  render  the 
court  the  mere  ministerial  agent  to  carry 
Into  effect  the  wishes  of  parties  in  cases 
where  there  were  no  matters  of  controversy 
between  them.'  Overton  v..Woolfolk,  6  Dana 
(Ky.)  874;  Freeman  on  Co-tenancy  and  Par- 
tition, §§  602,  147;  Trial  of  Title  to  Land 
(Sedgw.  &  Waite)  §  167;  Fennell  v.  Tucker, 
49  Ala.  468,  468;  McMath  v.  DeBardelaben, 
76  Ala.  68;  Deloney  v.  Walker,  9  Port  497; 
Straughan  v.  Wright,  4  Rand.  (Va.)  493; 
Code  1876,  |§  8512,  8893;  Guilford  v.  Mad- 
den, 45  Ala.  290." 

So  much  of  this  decision  as  holds  that 
the  portions  of  the  statute  applicable  to  par- 
tition in  kind  are  equally  applicable  to  pro- 
ceedings for  the  sale  of  property  for  divi- 
sion, has  been  overruled  (Hillens  v,  Brlns- 
fleld,  108  Ala.  605,  18  South.  604);  but  its 
soundness  In  respect  of  the  question  under 
consideration  has  never  been  doubted.  If 
appellant's  "adverse  claim  or  title"  was  as- 
serted in  good  faith,  the  probate  court  was 
without  Jurisdiction  to  proceed  to  partition 
the  property,  unless  it  was  clear  that  appel- 
lant had  neither  actual  possession  of  the 
property,  claiming  it  adversely  to  appellee, 
nor  title  superior  to  that  of  appellee;  but 
if  It  was  clear  that  he  had  neither  such 
adverse  possession  nor  superior  title,  the 
probate  court  had  Jurisdiction,  notwithstand- 
ing the  good  faith  of  the  asserted  adverse 
claim. 

The  possession  of  land  by  one  tenant  In 
common,  and  the  exercise  of  acts  of  owner- 
ship by  him  will  be  referred  to  the  common 
title,  and  will  not,  without  more,  be  con- 
sidered adverse  to  the  other  co-tenant;  but 
If  it  appears  that  he  has  repudiated  the  title 
of  his  co-tenant,  of  which  the  latter  has  no- 
tice, or  is  chargeable  with  notice,  then  the 
possession  (all  of  the  other  necessary  ele- 
ments being  present)  will  be  adverse.  Johns 
v.  Johns,  93  Ala.  239,  9  South.  419,  and 
cases  there  cited. 

Appellant  offered  evidence  tending  to  show 
that  he  had  bought  the  Interest  of  appellee's 


grantor,  had  paid  the  purchase  price,  and 
had  been  let  into  the  exclusive  possession 
before  the  conveyance  from  the  latter  to 
appellee.  Appellee  testified  in  his  own  be- 
half, and  Introduced  one  J.  J.  Layton,  his 
grantor,  as  a  witness.  Upon  cross-examina- 
tion of  both  of  these  witnesses  by  appellant, 
they  were  asked  questions  seeking  to  show 
that  nothing  of  value  was  paid  by  appellee 
for  his  conveyance  from  J.  J.  Layton,  but 
that  there  was  an  understanding  between 
them  whereby  the  litigation  should  be  con- 
ducted in  the  name  of  appellee,  and  the 
fruits  of  the  recovery  shared  between  them. 
The  court  sustained  objections  to  the  ques- 
tions. In  this  we  think  there  was  error. 
The  evidence,  if  true,  tended  to  support 
appellant's  contention  that  he  had  bought 
the  interest  of  his  co-tenant,  and  claimed 
to  be  in  the  exclusive  and  adverse  posses- 
sion of  the  land. 

J  J.  Layton  was  also  asked,  on  cross-ex- 
amination. If  appellee  did  not  know  that 
appellant  claimed  to  own  the  entire  land  at 
the  time  the  witness  conveyed  to  appellee. 
The  court  properly  sustained  an  objection  to 
this  question.  A  witness  cannot  testify  that 
a  certain  person  knew  a  given  fact  The 
proper  practice  Is  for  the  witness  to  state 
the  circumstances  relied  upon  to  show  his 
knowledge.  Bailey  v.  State,  107  Ala.  151, 
153,  18  South.  284. 

There  was  no  error  In  excluding  the  testi- 
mony of  appellant  showing  the  circumstances 
attending  the  execution  of  the  deed  to  J. 
F.  and  J.  J.  Layton,  and  their  possession 
under  it  While  these  facts  are  set  up  in 
the  answer,  the  averment  of  them  Is  surplus- 
age, since  they  can  mean  no  more  than  that 
the  estate  was  conveyed  to  said  J.  F.  and  J. 
J.  Layton,  a  fact  also  averred  and  conclu- 
sively proved  by  the  Introduction  of  the  deed 
to  them,  under  which  they  both  claimed. 

Although  we  are  authorized  to  render 
such  decree  as  the  probate  court  should 
have  rendered  (Civ.  Code  1896,  |  467).  we 
prefer  to  express  no  opinion  upon  the  weight 
of  the  evidence,  but  reverse  the  judgment 
and  remand  the  cause  for  the  error  pointed 
out  What  we  have  said  above  will  be  a 
sufficient  guide  for  the  lower  court  upon 
another  trial. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


ALABAMA  CITY,  O.  &  A.  BY.  CO.  v. 
BATES. 

(Supreme  Court  of  Alabama.    May  14,  1908.1 

L  APPEAL    AND    EBBOB  —  REVIEW  —  SUBSE- 
QUENT Appeal— Scope  or  Rev  raw. 

Where  the  judgment  from  which  a  former 
appeal  was  taken  snowed  a  ruling  on  demurrer 
and  the  judgment  was  reversed,  on  a  second  ap- 
peal, the  record  showing  no  subsequent  rul- 
ing on  the  demurrer,  the  ruling  on  the  demurrer 
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will  not  be  reviewed ;  the  former  appeal  being 
conclusive  on  all  questions  which  were  or  might 
have  been  raised  thereon. 

iEd.  Note.— For  cas»s  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  Si  4358-4S68.] 

2.  Same  —  Recobd  —  Mattebs  Not  Apparent 
of  Record— Judicial  Notice— Result  or 
Former  Appeal. 

The  Supreme  Court,  will  take  judicial  no- 
tice of  the  record  In  a  former  appeal  of  a  case 
and  the  result  of  such  appeal. 
8.  Carriers  —  Actions  fob  Injuries  —  lit  ju- 
ries to  Passengeb— Negligence. 

In  an  action  against  a  street  car  company 
for  Injuries  sustained  while  boarding  a  car.  a 
charge  that  negligence  is  the  failure  to  do  what 
a  reasonable  and  prudent  person  would  have 
done  under  the  circumstances  or  the.  situation, 
or  doing  that  which  a  prudent  person  under 
existing  circumstances  would  not  have  done, 
was  not  erroneous  when  applied  to  a  carrier  of 
passengers. 

4.  Same— Duty  to  Passengebs. 

It  is  the  duty  of  a  street  car  company  as 
a  common  carrier  of  passengers  to  use  such 
care,  skill,  and  diligence  toward  passengers  as 
a  careful  and  prudent  person  engaged  In  that 
business  would  exercise. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §|  1087-1106.] 

5.  Same— Acceptance  of  Passengeb. 

The  fact  that  plaintiff  presented  himself  on 
the  platform  of  a  street  car,  and  was  approach- 
ing the  entrance  of  the  car,  or  had  put  his 
hands  upon  the  handholds  and  raised  his  foot 
with  the  purpose  of  entering,  all  of  which  the 
conductor  knew,  did  not,  as  a  matter  of  law, 
make  him  a  pnssenger,  since,  while  there  may 
be  an  implied  acceptance  by  the  company  of  a 
person  aa  a  passenger,  the  mere  knowledge  by 
the  conductor  that  plaintiff  intended  to  board 
the  train  with  intent  to  take  passage  is  not  of 
itself  an  acceptance  as  a  matter  of  law. 

6.  Trial  —  Instructions  —  Error  Cubed  by 
Subsequent  Instruction. 

The  erroneous  charge  aa  to  what  circum- 
stances will  amount  to  acceptance  of  one  about 
to  enter  a  street  car  as  a  passenger  was  not 
cured  by  a  subsequent  charge  that  an  accept- 
ance of  plaintiff  as  a  passenger  by  the  company 
wan  necessary  to  make  him  a  passenger. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  |§  703-718.] 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty;  J.  W.  Inzer,  Judge. 

Action  by  Perryman  Bates  against  the 
Alabama  City,  Gadsden  &  Attalla  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Action  for  damages  for  injuries  received 
in  an  alleged  attempt  to  take  passage  on  one 
of  defendant's  electric  cars.  Judgment  for 
plaintiff  in  the  sum  of  $4,000.  For  the  plead- 
ings and  facts  in  this  case,  see  140  Ala.  489, 
43  South.  98.  The  following  portions  of  the 
oral  charge  were  excepted  to  by  the  de- 
fendant : 

"Negligence  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  have 
done  under  the  circumstances  or  the  situa- 
tion, or  doing  that  which  a  prudent  person 
under  existing  circumstances  would  not  have 
done." 

"If  plaintiff  was  a  passenger  on  defend- 
ant's car,  under  the  rules  I  will  give  you, 
it  was  the  duty  of  the  defendant  as  a  common 
carrier  of  persons  to  use  care,  skill,  and  dili- 


gence towards  plaintiff,  and  such  care  as 
careful  and  prudent  persons  engaged  In  a 
like  business  would  exercise.  And  It  the 
Jury  find  that  the  defendant  did  not  use  such 
care,  and  that  as  a  proximate  result  of  said 
failure  plaintiff  received  the  injuries  com- 
plained of  in  this  suit,  then  the  jury  should 
find  for  the  plaintiff,  unless  you  find  that  he 
was  guilty  of  contributory  negligence  which 
proximately  contributed  to  his  Injuries,  as 
will  be  shown  In  the  subsequent  part  of  this 
charge." 

"Now,  then,  gentlemen,  if  you  believe  rea- 
sonably from  the  testimony  in  this  case  and 
you  are  reasonably  satisfied  from  the  evi- 
dence that  the  plaintiff  presented  himself 
on  the  platform  there,  and  was  approaching 
the  entrance  into  the  car,  or  had  come  near 
to  the  place  of  entrance,  or  had  put  his 
hands  upon  one  of  the  handholds  and  raised 
his  foot  with  the  purpose  of  entering  the 
car,  and  the  conductor  knew  this  condition 
of  affairs,  then  I  charge  you,  gentlemen,  that 
man  became  and  was  from  and  after  that 
time  a  passenger,  or  at  least  for  the  time 
being  a  passenger,  on  defendant's  road." 

"Proximate  cause,  as  applied  to  contribu- 
tory negligence,  is  want  of  ordinary  care  up- 
on the  part  of  the  person  injured  by  the 
wrongful  act  of  another." 

"Now,  then,  gentlemen,  go  back  a  little. 
I  say  to  you  that  if  plaintiff  in  this  action 
was  upon  the  platform  that  night,  and  near 
that  car,  and  the  conductor  understood  from 
expressed  words  or  from  the  promise  of  the 
plaintiff  himself  that  It  was  bis  bona  fide  in- 
tention to  take  passage  upon  that  car  that 
evening  or  night,  and  that  he  was  approach- 
ing the  car  for  that  purpose,  and  the  con- 
ductor saw  him  approaching  the  car  as  de- 
scribed by  the  witnesses,  then  I  say  to  you, 
gentlemen,  he  became  a  passenger,  and  was 
entitled  to  protection  and  consideration  of  a 
passenger,  upon  that  train." 

"Now  the  question  arises,  was  that  injury 
the  result  of  negligence  upon  the  part  of 
the  defendant?  If  it  was,  the  defendant 
should  pay  for  It  If  It  was  not  and  was 
the  result  of  the  negligence  of  the  plaintiff, 
or  of  somebody  else,  then  the  defendant 
should  not  pay  for  It  That  is  about  the 
whole  of  It,  as  I  understand  It" 

"I  understand  plaintiff  is  not  insisting 
upon  anything  in  this  suit  but  actual  dam- 
ages. That  is  all  that  he  is  asking,  that 
he  be  compensated  for  the  injury;  and  that 
compensation  you  should  give  him,  If  you 
find  that  defendant  negligently  Inflicted  that 
injury  upon  his  person,  or  brought  It  about; 
and  it  is  a  matter  for  you  to  determine.  It 
is  not  a  matter  for  me." 

Hood  &  Murphree,  for  appellant  Goodhue 
&  Blackwood,  for  appellee. 

ANDERSON,  J.    In  the  Judgment  from 
which  this  appeal  Is  prosecuted  It  does  not 
appear  that  there  was  a  ruling  upon  de- 
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murrers  to  the  fourth  count  It  does  appear 
on  a  former  Judgment;  but  an  appeal  was 
prosecuted  to  this  court  subsequent  to  the 
rendition  of  said  Judgment,  and  the  cause 
was  reversed  and  remanded.  The  case  then 
stood  as  though  such  Judgment  had  not  been 
rendered,  and  the  record  fails  to  show  any 
ruling  on  demurrer  since  said  reversal.  Qree- 
ly  Co.  v.  Cottlngham  (Ala.)  39  South.  567. 
"The  general  rule  Is  that  on  a  second  or  sub- 
sequent appeal  or  writ  of  error  the  court  will 
not  consider  matters  assigned  as  error  which 
arose  prior  to  the  first  appeal  or  writ  of  er- 
ror, and  which  might  have  been  raised  there- 
on, but  were  not,  or  matters  appearing  in 
the  original  record,  which  might  have  been 
corrected  on  the  first  hearing,  but  were  not 
urged."  8  Cyc.  398.  This  court  will  take  Ju- 
dicial notice  of  the  record  in  the  former  ap- 
peal of  this  indentlcal  case,  and  the  result  of 
same,  since  it  has  been  suggested  to  us  in 
brief  of  counsel.  3  Cyc  179;  Dawson  v. 
Dawson,  29  Mo.  App.  521;  Schneider  v. 
HeBse,  9  Ky.  Law  Rep.  814;  Thornton  v. 
Webb,  13  Minn.  498  (OH.  457);  Symmes  v. 
Major,  21  Ind.  443.  We  therefore  decline 
to  consider  the  assignments  of  error  relating 
to  the  ruling  on  the  demurrers  to  the  com- 
plaint 

Definitions  of  negligence  are  numerous  and 
variant  both  In  text-books  and  Judicial  opin- 
ions; but  the  definition  given  by  the  trial 
Judge  in  the  case  at  bar  finds  support  In  tbe 
case  of  Baltimore  R.  R.  Co.  v.  Jones,  95  U.  S. 
439,  24  L.  Ed.  506.  But,  whether  accurate  or 
not  In  the  general  acceptation,  it  was  not  er- 
roneous when  applied  to  the  defendant  in  the 
case  at  bar,  a  carrier  of  passengers.  So.  R. 
R.  Co.  v.  Burgess,  143  Ala.  364,  42  South.  85 ; 
Grey's  Ex'r  v.  Mobile  Co.,  55  Ala.  387.  28  Am. 
Rep.  729.  Nor  was  there  error  in  tbe  sec- 
ond portion  of  the  oral  charge  excepted  to 
as  to  tbe  duty  of  care  and  skill  due  a  pas- 
senger.  So.  R.  R.  Co.  v.  Burgess,  supra. 

The  third  part  of  the  oral  charge,  excepted 
to  by  the  defendant  was  bad.  The  plaintiff 
did  not  per  se,  as  matter  of  law,  become  a 
passenger  under  the  conditions  set  out;  yet 
tbe  trial  court  assumed  that  a  mere  knowl- 
edge of  the  plaintiff's  position,  and  of  bis 
purpose  to  take  passage,  by  the  conductor, 
was  the  equivalent  of  an  acceptance  of  the 
plaintiff  as  a  passenger.  It  is  true  there 
can  be  an  implied  acceptance;  but  it  was 
error  to  say,  in  tbe  case  at  bar,  as  matter 
of  law,  that  mere  knowledge  on  the  part  of 
the  conductor  of  plaintiff's  attempt  to  board 
the  train,  with  the  Intent  to  take  passage, 
was  of  Itself  an  acceptance,  which  inquiry 
was  for  the  Jury.  While  the  entire  oral 
charge  should  be  considered  in  passing  on 
those  portions  excepted  to,  we  cannot  say  that 
the  error  complained  of  was  cured  by  the  gen- 
eral oral  charge.  It  is  true  the  court  else- 
where charged  that  an  acceptance  of  the  plain- 
tiff was  necessary  to  make  him  a  passenger; 
yet  this  did  not  cure  the  vice  of  the  portion 


excepted  to,  which  consisted  in  telling  the  Ju- 
ry that  the  plaintiff  became  a  passenger  be- 
cause of  his  attempt  and  intent  If  *t  was 
known  to  the  conductor,  and  the  effect  of 
which  was  to  tell  them  that  knowledge  on  the 
part  of  the  conductor  was  of  itself  an  ac- 
ceptance. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded. 
Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


WASHINGTON  v.  STATE. 

(Supreme  Court  of  Alabama.    May  21.  1908.) 

L  Homicide— Evidence. 

On  a  prosecution  for  homicide,  it  was  prop- 
er to  sustain  an  objection  to  a  question  as  to 
what  a  specified  woman  was  doing  at  witness* 
house,  where  the  homicide  occurred,  at  that 
time  of  night 

2.  Witnesses— Cross -Examination. 

Where  a  witness  for  tbe  state  testified  that 
she  did  not  know  that  defendant  had  ever  whip- 
ped her,  it  was  not  error  to  allow  the  prosecut- 
ing attorney,  after  stating  that  he  was  sur- 
prised by  the  testimony,  to  ask  the  witness  if 
she  did  not  tell  him  in  the  jury  room  the  day 
before  that  defendant  had  beaten  her  a  number 
of  times. 

{Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  50,  Witnesses,  8}  1094-1100.] 

3.  Same— Leading  Questions. 

Defendant  cannot  complain  of  the  answer 
to  a  leading  question,  where  the  generality  of 
the  answer  could  have  been  obviated  by  proper 
cross-examination. 

4.  Same— Discretion  of  Court. 

The  propriety  of  allowing  a  leading  ques- 
tion for  the  purpose  of  impeaching  another  wit- 
ness is  within  the  discretion  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dir. 
vol.  50,  Witnesses,  f  795.] 

5.  Homicide— Motive— Evidence. 

In  a  prosecution  for  homicide,  it  was  prop- 
er to  allow  a  witness  to  state  that  a  young  wo- 
man who  was  with  deceased  when  he  was  kill- 
ed had  been  to  the  store  where  witness  work- 
ed to  see  defendant  as  tending  to  show  a  mo- 
tive for  the  homicide. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Homicide,  IS  820-328.] 

6.  Criminal  Law— Rulings  as  to  Evidence 

—Review. 

Overruling  objections  to  evidence  will  not 
be  reviewed,  in  the  absence  of  tbe  reservation  of 
an  exception. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  SS  2662-2664.] 

7.  Same. 

Overruling  an  objection  to  evidence  which 
could  not  prejudice  defendant  is  not  prejudicial 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  8137-3139.] 

8.  Homicide  —  Evidence  —  Uncommunicated 
Intent. 

In  a  prosecution  for  homicide,  it  was  im- 
proper to  ask  defendant  as  a  witness  if  he 
would  have  gone  in  the  house  where  the  homi- 
cide occurred  if  he  had  known  deceased  was 

there. 

9.  Same— Instructions. 

It  was  proper  to  refuse  an  instruction  to 
acquit  defendant,  unless  the  evidence  shows  se 
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went  to  the  place  of  the  homicide  with  the  will- 
ful, deliberate,  and  malicious  intent  to  take  the 
life  of  deceased,  or  that  before  he  a  truck  the  fa- 
tal blow  he  formed  such  intent,  that  defend- 
ant could  not  be  convicted  If  he  did  not  with 
malice  aforethought  intend  to  kill  deceased  at 
the  time  he  struck  the  fatal  blow. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  26,  Homicide,  H  586-601.] 
10.  Criminal  I^w— Instructions— Conform- 
ity to  Evidence. 

Where  the  evidence  shows  without  conflict 
that  the  wounds  inflicted  on  deceased  were 
properly  treated,  and  that  one  of  them  caused 
his  death,  it  was  proper  to  refuse  an  instruc- 
tion which  raises  the  question  whether  the 
death  was  the  result  of  malpractice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toL  14,  Criminal  Law,  ftf  1980-1986.] 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

John  Washington,  haying  been  convicted 
of  murder  In  the  second  degree  and  sentenc- 
ed to  imprisonment  for  .10  years,  appeals. 
Affirmed. 

The  exceptions  to  evidence  are  sufficiently 
stated  in  the  opinion  of  the  court  The  fol- 
lowing charges  were  refused  to  defendant: 

(1  and  2)  The  general  affirmative  charge. 

(6)  "The  court  charges  the  jury  that  un- 
less you  believe  from  the  evidence  in  this 
case  that  the  defendant  went  to  the  house 
with  the  willful,  deliberate,  and  malicious  in- 
tent to  take  the  life  of  the  deceased,  McDan- 
lel,  or  that  before  he  struck  the  fatal  blow  he 
formed  such  willful,  deliberate,  and  mali- 
cious Intent  to  take  the  life  of  deceased,  then 
you  could  not  convict  the  defendant,  If  he  did 
not  with  malice  aforethought  Intend  to  kill 
the  deceased  at  the  time  he  struck  the  fatal 
blow." 

(10)  "The  court  charges  the  Jury  that  If 
you  believe  from  the  evidence  in  this  case 
that  the  death  of  the  deceased  was  not  the 
natural  and  proximate  result  of  injuries  in- 
flicted by  the  defendant,  but  was  from  mal- 
practice or  want  of  proper  medical  treat- 
ment, then  the  Jury  wil)  find  the  defendant 
not  guilty.'' 

(1)  "The  court  charges  the  jury  that  if 
you  believe  from  the  evidence  In  this  case 
that  the  defendant  did  not  strike  the  deceas- 
ed a  fatal  blow,  and  that  the  death  of  the 
deceased  did  not  result  as  the  proximate  and 
natural  cause  of  the  blow  stricken  by  the  de- 
fendant, but  for  some  other  reason,  then  the 
jury  will  find  the  defendant  not  guilty." 

(19)  "The  court*  charges  the  jury  that,  if 
defendant  had  reasonable  grounds  for  believ- 
ing and  did  believe  that  it  was  necessary  for 
him  to  kill  the  deceased  in  order  to  preserve 
his  own  life  or  to  save  himself  from  grievous 
bodily  harm,  they  should  find  the  defendant 
not  guilty." 

Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

HARALSON,  J.  The  first  witness  for  the 
state  was  Albert  or  Son  McDanlel,  a  nephew 
of  the  deceased,  John  McDanlel,  who  testi- 


fied, that  the  killing  occurred  at  the  home 
of  witness;  that  Willie  and  Jane  Thorlngton, 
Nellie  Timothy  and  Bob  Motley,  were  aH 
there;  that  John  McDanlel,  the  deceased, 
was  sitting  In  a  rocking  chair,  with  his  hat 
pulled  down  over  bis  face,  in  front  of  the 
fireplace;  that  defendant  walked  in  the  house 
and  commenced  stabbing  deceased;  that  he 
stabbed  him  in  the  head,  and  then  pushed 
him  down,  and  cut  him  in  the  face  and  on 
his  arm,  and  at  the  time  he  was  cutting 
him,  he  had  deceased  down  and  was  on  top 
of  him. 

Defendant's  counsel,  on  the  cross,  asked 
the  witness,  "What  was  WlHle  Thorlngton 
doing  there  at  11  o'clock  at  night?"  to  which 
question  the  solicitor  objected,  and  the  ob- 
jection was  sustained,  and  in  this,  there  was 
no  error,  as  it  was  immaterial  what  Willie 
was  doing  at  the  scene  of  the  trouble  at  11 
o'clock  that  night 

Defendant's  counsel  asked  him  further: 
"You  and  Bob  Motley  lived  there,  and  per- 
mitted this  man,  John  McDanlel,  to  come  In- 
to your  house  and  be  cut  up  as  you  have  de- 
scribed? Your  uncle,  John  McDanlel,  was 
there  on  the  floor  in  your  house?  Bob  Mot- 
ley was  asleep  and  you,  so  scared,  and  the 
other  man  ran  out  of  the  house?" 

The  solicitor  objected  to  the  question  be- 
cause It  was  three  questions  In  one.  The 
court  acted  within  its  discretion  in  sustaining 
the  objection.  It  was  Involved  and  mislead- 
ing, and  difficult  to  be  answered  intelligently. 

The  witness,  Willie  Thorlngton,  testifying 
for  the  state,  stated,  that  she  did  not  know 
that  defendant  bad  eve*  whipped  her,  or  had 
ever  hit  her  or  done  anything  to  her,  at  Bob 
Motley's  house  or  elsewhere.  The  solicitor, 
after  stating  that  he  was  surprised  by  this 
testimony,  and  to  refresh  the  memory  of  the 
witness,  asked  her  if  she  did  not  tell  him,  the 
solicitor,  In  the  jury  room,  yesterday,  that 
John  Washington  had  beat  her  a  number  of 
times  about  other  men.  The  defendant  ob- 
jected to  the  question,  because  Incompetent 
immaterial,  and  irrelevant;  shed  no  light  on 
the  issue,  and  was  an  improper  manner  for 
the  solicitor  to  examine  his  own  witness. 

Taking  the  question  in  connection  with  the 
answer  of  the  witness,  we  find  no  error  prej- 
udicial to  the  defendant  For  the  same  rea- 
sons, exception  5,  as  indicated  on  the  record, 
cannot  avail  defendant  anything. 

The  question  of  the  solicitor  to  the  witness, 
whether,  "Is  it  not  a  fact  that  John  Wash- 
ington came  into  that  bouse  and  started  the 
trouble  by  bitting  John  McDanlel  on  the  back 
of  the  head?"  An  affirmative  answer  would 
have  been  a  mere  shorthand  rendering  of  the 
facts.  .The  defendant  by  cross-examination, 
could  have  elicited  all  the  facts  in  detail, 
within  the  knowledge  of  the  witness,  and  he 
cannot  complain  of  the  generality  of  the 
statement  of  the  witness,  which,  by  such  ex- 
amination, could  have  been  obviated.  Miller 
v.  State,  107  Ala.  57,  19  South.  37;  Lewis  v. 
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State,  41  Ala.  414.  The  -witness  answered, 
that  defendant  came  and  began  stabbing 
John  McDanlel  in  the  head  while  he  was  sit- 
ting down  in  the  chair.  Without  reference 
to  the  question,  whether  objectionable  or  not, 
this  answer  was  clearly  competent,  and  was 
not  objected  to  by  defendant 

Counsel  for  defendant  asaed  the  witness, 
Jane  Thorlngton,  "If  Albert  McDanlel  was 
standing  up  there,  with  his  bead  on  the  man- 
telpiece?"  The  solicitor  objected  because  the 
question  was  leading.  Albert  had  stated  in 
his  examination,  that  he  was  standing  with 
his  head  on  the  mantelpiece,  when  the  de- 
fendant came  hi,  or  when  the  fight  started, 
and  counsel  for  defendant  desired  an  answer 
to  the  question,  to  impeach  the  witness,  Al- 
bert McDanlel.  The  question  was  confessed- 
ly leading,  and  it  was  discretionary  with  the 
court,  to  allow  it  answered  or  not,  and  Its 
ruling  is  not  reviewable  on  appeal.  Ander- 
son v.  State,  104  Ala.  83, 16  South.  10& 

The  same  thing  may  be  said  as  to  ques- 
tions propounded  to  the  witness  on  page  14 
of  the  record,  as  to  what  Son  McDanlel  and 
Bob  Motley  did.  The  court  stated,  he  would 
allow  the  defendant  to  ask  what  these  per- 
sons did.  As  to  Bob  Motley,  the  defendant 
asked  the  witness  what  he  did,  and  it  was 
answered. 

On  cross-examination  of  defendant's  wit- 
ness, Amos  Webb,  he  testified  that  he  did 
not  know  that  Willie  Thorlngton  was  defend- 
ant's girl,  though  she  came  down  to  the 
store  (where  witness  worked)  to  see  him 
sometimes. 

The  defendant  moved  to  exclude  the  an- 
swer. 

It  was  admissible  as  tending  to  show  mo- 
tive on  defendant's  part  for  killing  deceased. 
Marler  v.  State,  68  Ala.  584. 

The  defendant's  counsel  asked  the  state's 
witness,  Nellie  Timothy,  "If  Bob  Motley  was 
her  sweetheart?"  The  solicitor  objected  on 
grounds  stated;  but  there  was  no  exception 
reserved.  What  purports  to  be  a  reservation 
of  exception  is,  "The  court  overruled  defend- 
ant's objection,  and  defendant  duly  and  le- 
gally excepted." 

John  Dixon,  for  the  defendant,  on  cross- 
examination  by  the  state,  testified,  that  he 
did  not  know  what  deceased  was  going  to 
kill  defendant  about,  and  did  not  know  that 
Willie  Thorlngton  was  defendant's  girl,  and 
defendant  never  told  him  so.  "Defendant 
moved  to  exclude  the  answer  of  the  witness, 
that  Willie  Thorlngton  was  not  defendant's 
girl,  or  that  defendant  had  never  told  him 
so."  The  court  overruled  the  objection.  De- 
ceased bad  told  defendant,  as  the  witness 
testified,  that  he  was  going  to  kill  him,  the 
defendant  We  discover  nothing  In  this  prej- 
udicial to  defendant  If  of  any  Importance, 
It  was  rather  favorable  to  defendant  than 
otherwise.  It  was  not  competent  for  counsel 
for  defendant  to  ask  him  on  his  examination, 
"If  you  had  known  John  McDanlel  was  In 


the  house,  would  you  have  gone  there?**  The 
question  called  for  a  secret  uncommunlcated 
purpose  and  intention  of  the  witness.  Wil- 
liams v.  State,  128  Ala.  89,  26  South.  521. 

Charge  6,  requested  by  defendant  was  not 
improperly  refused.  Homicide  may  be  com- 
mitted In  the  heat  of  passion  suddenly  arous- 
ed by  a  blow,  and  yet  be  done  maliciously. 
Suddenly  aroused  passion  and  malice  may 
co-exist  and  both  cause  the  act  Martin  v. 
State,  119  Ala.  1,  25  South.  255.  This  prin- 
ciple is  not  hypothesized  In  the  charge.  The 
defendant  might  have  been  convicted  of 
manslaughter,  of  which  malice  aforethought 
Is  not  an  ingredient 

The  evidence  In  this  case  is  without  con- 
flict to  the  effect,  that  the  wounds  Inflicted 
on  the  deceased  were  properly  treated,  and 
that  one  of  the  wounds  caused  the  death  of 
the  deceased.  Hence,  the  charges  seeking  to 
raise  the  question  that  the  death  was  the  re- 
sult of  malpractice  were  properly  refused. 

The  other  charges  refused  to  defendant  are 
patently  had,  and  the  court  committed  no  er- 
ror In  refusing  them.  . 

Affirmed. 

TYSON,  a  J-  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


BIRMINGHAM  4  A.  R  CO.  v.  MADDOX  & 
ADAMS. 

(Supreme  Court  of  Alabama.    May  14,  1908.) 

1.  Contracts— Bbeach— Action— Form — Com- 
mon Courts. 

Where  a  contract  is  performed  by  one  of 
the  contracting  parties,  and  nothing  remains  to 
be  done  by  the  other  but  the  payment  of  the 
contract  price  in  money,  a  recovery  may  be  had 
on  the  common  counts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  11,  Contracts,  18  1549-1557.] 

2.  Evidence  —  Judicial  Notice— "5x16"  nr 
Connection  with  Shingles. 

It  is  a  matter  of  common  knowledge,  when 
speaking  of  shingles,  that  "5x16"  means  5  in- 
ches wide  and  10  inches  long,  and  of  this  the 
courts  will  take  judicial  notice,  as  they  will 
of  the  meaning  of  all  abbreviations  in  common 
use  when  employed  in  contracts. 

8.  cust0m8  and  usages— evidence  as  to 
Existence  —  Competence  —  Unambiguous 

Contract. 

Where  a  contract  is  plain  and  unam- 
biguous, evidence  of  a  custom,  the  tendency  of 
which  is  to  change  or  alter  the  terms  of  the 
contract,  is  inadmissible;  and  hence  where  a 
contract  in  plain  and  unequivocal  terms  called 
for  50,000  shingles  5x16,  evidence  that  by  cus- 
tom and  usage  among  shingle-cutting  mill  men  a 
shingle  5  inches  wide  and  16  inches  long  count- 
ed 1*4  shingles  is  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dix- 
vol.  15,  Customs  and  Usages,  (8  27,  -34.] 

4.  Tender— Effect. 

In  an  action  on  a  contract,  the  introduc- 
tion of  evidence  by  defendant  in  support  of  its 
plea  of  tender  and  deposit  in  court  is  an  ad- 
mission that  it  was  the  contracting  party,  or 
at  least  liable  on  that  account  to  plaintiffs. 
I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 


voL  45,  Tender,  fi  59-66.] 
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Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty ;  John  W.  Inzer,  Judge. 

Action  .by  Maddox  &  Adams  against  the 
Birmingham  &  Atlantic  .Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded. 

The  evidence  tended  to  show  that  plain- 
tiff shipped  from  Cropwell,  Ala.,  to  C.  B. 
Sims,  at  Renfroe,  Ala.,  50,000  shingles  5x16 
Inches,  deadhead,  and  that  C.  B.  Sims  was 
the  agent  of  defendant  at  Renfroe,  Ala. 
The  letters  forming  the  contract  which  Is 
stated  In  the  opinion  were  written  by  C.  B. 
Sims,  agent  B.  &  A.  R  Co. ;  that  is,  the  first 
letter  was  so  written,  while  the  other  letters 
were  signed  by  the  Coosa  Valley  Company  by 
its  agent,  Dungllnton,  and  the  letters  called 
for  a  shipment  of  "50,000  No.  2  sap  shingles, 
5x16  inches,  at  $2  per  M."  The  tendencies  of 
the  evidence  were  to  show  that  40,000  pieces 
were  shipped ;  that  Is,  40,000  shingles,  5x16, 
200  bundles  of  200  pieces  each.  In  this  con- 
nection the  plaintiff  offered  to  show,  and  the 
court  permitted  them  to  show  over  the  objec- 
tion of  defendant,  that  a  shingle  5x16  count- 
ed as  1%  shingles,  and  that  the  custom  and 
usage  among  mill  men  were  to  ship  40,000 
of  such  pieces  on  a  50,000  order,  or,  as  put 
by  another  witness,  a  bundle  of  200  shingles 
5x16  was  counted  as  250  pieces,  or  as  250 
shingles.  The  defendant  tendered  to  the 
plaintiff  before  suit  brought  the  sum  of  $81 
as  the  amount  of  principal  and  Interest  due 
for  tbe  shingles,  whlcb  tender  was  refused. 

Knox,  Dixon  &  Burr,  for  appellant  M. 
M.  Smith  and  Victor  Smith,  for  appellee. 

DOWDELL,  J.  The  complaint  is  on  the 
common  counts,  except  the  fourth  count  The 
Judgment  recites  that  the  fourth  count  was 
"stricken  by  the  plaintiff."  Where  a  con- 
tract is  performed  by  one  of  the  contracting 
parties,  and  nothing  remains  to  be  done  by 
the  other  but  the  payment  of  the  contract 
price  in  money,  a  recovery  may  be  had  on 
the  common  counts.  This  action  is  based 
upon  a  contract  between  the  parties.  The 
contract  was  in  writing  and  by  correspond- 
ence. When  the  whole  correspondence,  from 
the  first  letter  of  the  defendant  to  the  plain- 
tiffs Inquiring  as  to  price,  etc.,  is  considered, 
which  must  be  done,  the  contract  is  free 
from  doubt  or  ambiguity.  The  contract  in 
plain  terms  was  that  the  plaintiffs  should 
deliver  f.  o.  b.,  cars  at  Cropwell  for  the  de- 
fendant at  Renfroe,  50,000  sap  shingles,  5x16, 
at  $2  per  thousand. 

It  Is  a  matter  of  common  knowledge, 
when  speaking  of  shingles,  that  "5x16"  means 
3  inches  wide  and  16  inches  long,  and  of  this 
the  courts  will  take  Judicial  notice,  and  parol 
evidence  is  unnecessary  to  explain.  Abbrevi- 
ations in  common  use,  when  employed  in 
contracts,  are  matters  of  Judicial  cognizance 
as  to  their  meaning.   Sheffield  Furnace  Co. 


v.  null  Coal  &  Coke  Co.,  101  Ala.  446,  470, 
4S0,  14  South.  672;  16  Cyc.  875;  7  Ency. 
of  Evidence,  925. 

The  contract  being  plain  and  unambiguous, 
It  was  not  competent  to  prove  a  custom,  the 
tendency  of  which  was  to  change  or  alter 
the  terms  of  the  contract  As  was  said  In 
Tallassee  Falls  Mfg.  Co.  v.  Western  Ry.  of 
Ala.,  128  Ala.  167,  29  South.  203:  "Proof  of 
custom,  though  proper  to  be  resorted  to  in 
some  cases,  is  never  admissible  to  vary  or  con- 
trol a  written  contract  which  on  its  face  is 
free  from  ambiguity,  if  there  are  no  circum- 
stances to  create  doubt  of  the  proper  applica- 
tion of  the  terms  used  In  the  writing.  Parties 
by  express  stipulations  may  always  exclude 
any  Inference  that  they  intend  to  adopt  a  cus- 
tom or  usage  Into  their  contracts."  See,  also, 
Shelby  Iron  Co.  v.  Dupree,  147  Ala.  602,  41 
South.  182;  Wilson  v.  Smith,  111  Ala.  170, 
20  South.  134;  Hartsell  v.  Masterson,  132 
Ala.  280,  31  South.  616;  Kuhl  v.  Long,  102 
Ala.  568,  15  South.  267.  Evidence,  therefore, 
of  what,  according  to  custom  and  usage 
among  shingle-cutting  mill  men,  was  a  stan- 
dard commercial  shingle,  and  that  a  shingle 
5  inches  wide  and  16  inches  long  counted 
1)4  shingles  according  to  such  custom,  was 
inadmissible.  The  direct  effect  of  this  evi- 
dence was  to  change  the  written  contract 
between  the  parties.  The  contract  in  plain 
and  unequivocal  terms  called  for  50,000  shin- 
gles 5x16;  that  is,  5  Inches  wide  and  16 
Inches  long.  The  description  both  as  to  the 
number  of  pieces  and  the  measurement  is 
specific,  and  to  change  this  by  proof  of  a 
custom  would  be  to  contradict  the  written 
contract  or,  rather,  to  substitute  another  and 
a  different  contract  between  the  parties  than 
the  one  evidenced  by  the  writing. 

If  tbe  contract  had  called  for  shingles 
merely,  without  any  further  description  as 
to  measurement  then  there  would  be  some- 
thing in  the  contention  of  tbe  plaintiffs,  the 
appellees  here,  and  evidence  of  custom  and 
usage  such  as  offered  in  this  case  would  be 
admissible  and  for  the  purpose  for  which  it 
was  here  offered.  This  is  the  Important  and 
controlling  question  In  the  case,  and  what 
we  have  said  indicates  the  errors  committed 
on  the  trial,  and  will  sufficiently  guide 
upon  another  trial.  There  was  ample  evi- 
dence from  which  the  Jury  were  authorized 
to  find  that  the  defendant  was  the  contract- 
ing party,  or,  at  least,  liable  on  account  to 
the  plaintiffs.  Indeed,  evidence  introduced 
by  the  defendant  In  support  of  the  plea  of 
tender  and  deposit  by  the  defendant  of  the 
amount  tendered  in  court  was  an  admission 
to  that  end. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 
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(121  La.) 
No.  16,928. 
BODCAW  LUMBER  CO.  ?.  WHITE. 
(Supreme  Court  of  Louisiana.    May  25,  1908. 
Rehearing  Denied  June  22,  1908.) 

Specific  Performance— Purchase  of  Real- 
ty—Defect  of  Title. 

In  an  action  for  specific  performance,  to 
the  end  of  compelling  a  buyer  to  accept  title, 
the  court  declines  to  grant  the  relief  asked  on 
the  ground  that  the  title  tendered  Is  suggestive 
of  future  litigation,  and  is  not  such  a  title  as 
a  buyer  can  be  made  to  accept  with  any  degree 
of  security. 
(Syllabus  by  the  Court.) 

Appeal  from  Second  Judicial  District  Court, 
Parish  of  Webster ;  Richard  Cleveland  Drew, 
Judge. 

Action  by  the  Bodcaw  Lumber  Company 
ngainst  Z.  D.  White.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  suit 
dismissed. 

Orisham  &  Stennls,  for  appellant.  Henry 
Moore  and  White  &  Thornton  &  Hollman, 
for  appellee. 

BREAUX,  C.  J.  This  Is  an  action  for 
specific  performance. 

Plaintiff  and  defendant  entered  Into  a  con- 
tract, the  one  to  sell  and  the  other  to  buy 
certain  lands  described  In  the  petition. 

Plaintiff,  who  is  the  vendor,  offered  a  full 
warranty  deed  translative  of  property — a 
good  and  merchantable  title,  as  It  alleges. 

Defendant  refused  to  take  title  on  the 
ground  that  the  title  to  560  acres  he  bought 
from  plaintiff  is  not  good  and  merchantable, 
as  It  was  entered  with  scrips  Issued  to  John 
McEnery,  contractor  with  the  state  for  the 
recovery  of  certain  lands. 

One  of  the  restrictions  In  the  statute  au- 
thorizing Qov.  Wlltz  to  enter  into  a  contract 
with  John  McEnery  was  that  the  state  should 
Incur  no  costs  or  expenses  in  the  prosecu- 
tion of  claims  placed  in  his  charge,  ex- 
cept out  of  land,  money,  or  scrip  that  John 
McEnery  was  employed  to  recover  for  ac- 
count of  the  state. 

It  is  admitted  in  effect,  for  the  purpose  of 
the  hearing  on  the  exception,  that  none  of 
the  lands  in  this  suit  were  recovered  by  John 
McEnery  for  the  state,  but  that  these  560 
acres  were  lands  of  the  state  long  before  the 
date  of  said  contract 

Whether  the  contract  made  by  the  Govern- 
or of  the  state  (Wlltz)  with  John  McEnery, 
in  which  it  was  agreed  that  John  McEnery 
should  be  paid  in  scrip  located  upon  lands 
owned  by  the  state,  although  the  statute  made 
no  reference  to  other  lands  than  those  re- 
covered, was  ultra  vires  and  void,  presents 
the  question  at  issue.  It  is  at  once  apparent, 
from  reading  the  statute  and  afterward  read- 
ing the  contract,  purporting  to  have  been 
made  under  the  terms  of  the  statute,  that 
there  is  some  difference  between  the  statute 
on  the  one  hand  and  the  contract  on  the 
other. 

In  the  act  before  referred  to  with  the  Gov- 


ernor it  Is  provided  that  where  lands  in 
kind  are  recovered  the  compensation  of  the 
contractor  shall  be  50  per  cent*  whether 
scrip  or  certificates  to  be  issued  by  the  reg- 
ister of  the  land  office  and  1  oca  table  upon 
any  land  owned  by  the  state.  Locatable  upon 
any  land  owned  by  the  state  Is  not  In  the 
statute. 

The  grounds  of  plaintiff  are:  That  It  Is 
an  "Innocent"  purchaser,  and  protected  by  es- 
toppel, and  that,  in  consequence,  its  title  Is 
good  and  merchantable. 

We  can  state  In  answer:  It  may  be  that 
it  is  an  "Innocent"  purchaser,  although  It  does 
not  appear  that  its  author  inquired  into  the 
origin  of  the  title  or  made  search  among  the 
records  of  the  state  land  office. 

But,  granted  that  plaintiff  is  an  Innocent 
purchaser,  none  the  less  we  do  not  think  that 
we  should  order  the  defendant  to  accept  ti- 
tle, for  reasons  that  we  will  state  later. 

The  second  ground  is  the  plea  of  estoppel 

That  plea  is  frequently  technical,  and  ad- 
mits of  considerable  discussion.  It  is  not 
a  favored  plea  generally. 

We  will  state  generally,  before  specially 
taking  up  the  two  pleas,  innocent  purchaser 
and  estoppel,  for  decision,  that  the  averment 
of  the  defendant  is  that  Gov.  Wlltz  has  acted 
beyond  bis  authority — a  very  serious  plea,  if 
sustained. 

But  it  may  be  that  the  state,  through  Its 
lawmaking  power,  has  chosen  to  ratify  the 
act 

In  order  to  briefly  set  out  the  status  of 
the  title,  we  have  gone  back  to  the  case  that 
the  plaintiff  cites  in  the  first  place;  that  is. 
State  ex  rel.  v.  Nicholls,  Governor,  42  La. 
Ann.  209,  7  South.  738. 

No  question  but  that  the  court  did  in  part 
uphold  the  validity  of  the  contract  of  March 
20,  1880,  entered  into  between  Gov.  Wlltz 
and  John  McEnery,  but  only  in  part,  and 
that  part  is  not  pertinent  to  the  issues  in  the 
case  before  us  for  decision. 

The  act  in  question  is  referred  to  In  the 
cited  case  as  giving  a  right  of  compensation 
to  the  contractor  for  lands  he  would  recover. 

To  quote  from  the  decision: 

"In  so  far  as  the  right  of  relator  to  a  part 
of  the  internal  improvement  lands  recovered." 

Again,  in  the  Just  cited  case : 

"There  is  complete  proof  in  the  record.  It 
consists  in  an  admission  that  the  lands  described 
in  the  advertisement  embraced  the  school  indem- 
nity lands  and  the  internal  improvement  lands 

recovered." 

We  have  found  no  reference  in  this  deci- 
sion to  any  other  lands  than  those  actually 

recovered. 

We  only  refer  to  this  particular  phase  of 
the  decision.  As  to  other  points,  they  are 
not  before  us  for  consideration.  We  have 
no  inclination  to  consider  them,  but  in  thus 
stating  we  do  not  wish  to  have  it  understood 
or  implied  in  any  way  that  the  decision  cited 
Is  not  correct,  for  we  have  every  respect  for 
precedents  and  wish  to  avoid  changing  or 
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■weakening  decisions,  except  for  the  beat  of 
reasons. 

We  therefore  pass  beyond  the  other  points 
of  the  decision,  as  not  pertinent  here. 

We  bring  our  reference  to  this  decision  to 
a  close  by  restating: 

The  decision  In  question  did  not  establish 
the  validity  of  the  contract  in  question  as 
relates  to  other  lands  than  those  recovered. 

Plaintiff  can  find  no  support  in  State  ex  rel. 
McEnery  v.  Register,  47  La.  Ann.  110,  16 
South.  647.  The  mandamus  applied  for  in 
that  case  was  refused.  The  decision  recog- 
nizing the  binding  effect  of  Act  No.  106,  p. 
171,  of  1888,  abrogating  and  terminating  the 
contract  of  March  20,  1880,  between  Gov. 
Wlltz  and  John  McEnery. 

Plaintiff  also  cited  Smith  v.  Crandell,  118 
La.  1052,  42  South.  699. 

Here,  again,  the  plaintiff  Is  not  fortunate, 
for  the  question  was  not  directly  passed  upon. 
The  only  question  decided  was  whether  the 
plaintiff  In  that  case  could  ignore  absolutely 
as  void  the  rights  claimed  under  the  scrip, 
and  this  without  suit  against  or  notice  to 
parties  who  claimed  as  owners  of  the  land. 

It  would  have  led  to  confusion  if  parties 
were  permitted  to  thus  set  aside  claims  acted 
upon  and  to  which  recognition  has  been  giv- 
en erroneously  or  correctly  by  the  land  de- 
partment of  the  government. 

In  the  Frellsen  Case,  120  La.  658,  45 
South.  558,  again  relating  to  similar  scrip, 
the  court  was  careful  to  state  on  rehear- 
ing, referring  to  42  La.  Ann.  209,  7  South. 
738,  that  it  dealt  only  with  lands  actually 
recovered  by  John  McEnery  under  his  con- 
tract with  Gov.  Wilts. 

And  the  court  went  further,  and  held  that 
which  had  been  decided  In  the  previous  de- 
cision, referred  to  above — that  there  is  no 
precedent  for  setting  aside  asserted  titles  by 
those  who  claim  to  have  acquired  subsequent 
rights  in  an  action  in  which  parties  In  inter- 
est were  not  parties  to  the  litigation. 

The  validity  of  the  right  claimed  in  the 
Frellsen  Case  was  not  passed  upon.  It  was 
left  open  for  consideration,  if  brought  up  by 
Indispensable  parties  in  interest 

In  reference  to  this  decision  (in  Frellsen 
Case),  it  Is  a  fact  of  which  we  take  notice 
that  a  writ  of  error  was  applied  for,  a  pre- 
liminary order  was  granted,  and  the  case  Is 
now  before  the  federal  Supreme  Court  for 
decision. 

In  view  of  that  fact,  not  only  the  title  is 
suggestive  of  litigation,  but  it  is  Involved  In 
litigation,  for  the  case  relates  strictly  to  scrip 
each  as  now  before  us. 

To  this  point  we  have  reviewed  the  deci- 
sions of  this  court  We  have  also  referred  to 
Act  No.  23,  p.  25,  of  1880  and  the  contract 
thereunder. 

There  Is  another  statute  which  was  cited 
by  plaintiff;  that  is,  section  8,  Act  No.  75,  p. 
87,  approved  April  7, 1880,  an  act  adopted  the 
same  session  as  Act  No.  23,  p.  25,  before  re- 
ferred to. 


The  following  Is  a  copy  of  the  Bection: 

"That  persons  holding  legally  issued,  outstand- 
ing, unlocated  school  interest  improvement  land 
or  other  state  warrant  shall  have  the  right  here- 
after to  locate  said  warrant  on  any  lands  belong- 
ing to  the  state."  Wolffs  Rev.  Laws  1904,  p. 
1349,  8  & 

Plaintiff  claims  that  the  scrip  under  which 
the  land  was  entered  is  legal,  because  it  was 
so  decided  in  42  La.  Ann.  209,  7  South.  738. 

We  have  already  disposed  of  that  conten- 
tion by  deciding  that  it  is  error.  The  de- 
cision did  not  hold  that  the  contractor  was 
entitled  to  compensation  for  lands  not  re- 
covered. 

Plaintiff  in  the  next  place  Invites  our  at- 
tention to  Act  No.  106,  p.  171,  of  1888  (to 
which  we  have  already  referred),  repealing 
the  contract  of  March  20, 1880,  as  recognizing 
and  ratifying  said  contract  as  an  existing  ob- 
ligation, because  it  fixed  a  short  time  In  the 
future  when  it  should  terminate. 

The  contention  of  plaintiff  Is  that  the  ef- 
fect of  this  repealing  statute  was  an  Intima- 
tion that  the  contract  was  not  illegal  and  not 
ultra  vires. 

We  do  not  think  that  that  position  would 
justify  us  in  maintaining  the  title.  That 
question  does  not  seem  to  have  been  con- 
sidered by  the  legislative  mind  from  that 
point  of  view. 

Besides,  the  position  is  based  only  on  the 
Inferential. 

We  said  at  the  opening  of  the  discussion 
that  we  would  decide  the  plea  of  "Innocent 
purchaser,"  pleaded  by  plaintiff,  later.  After 
further  consideration  we  have  arrived  at  the 
conclusion  that  in  view  of  the  laws  and  the 
decisions  cited  above,  however  Innocent  plain- 
tiff may  be,  it  cannot  transfer  a  complete 
title  at  this  time. 

This  brings  us  to  a  consideration  of  the 
question  of  estoppel,  in  regard  to  which  plain- 
tiffs contention  Is  that  under  the  facts  of 
this  case  the  state  of  Louisiana  is  estopped 
from  asserting  any  title  contradictory  to  its 
own  patents  Issued  many  years  ago. 

The  question  of  estoppel  of  the  state  pre- 
sents interesting  issues.  Heretofore,  upon 
certain  facts  shown,  the  court  held  that  es- 
toppel applied  to  the  state.  State  v.  Rail- 
road Company,  44  La.  Ann.  981,  11  South. 
865;  Mower  v.  Kemp,  42  La.  Ann.  1007,  8 
South.  830;  Railroad  Company  v.  Sledge,  41 
La.  Ann.  896,  6  South.  725 ;  Folger  v.  Palmer, 
85  La.  Ann.  744;  State  v.  Taylor,  28  La.  Ann. 
460;  State  v.  Ober,  84  La.  Ann.  359. 

The  federal  Supreme  Court  in  Jones  v. 
Simpson,  116  U.  S.  609,  6  Sup.  Ct  538,  29  L. 
fid.  742,  in  United  States  v.  Detroit  Lumber 
Company,  200  U.  S.  821,  26  Sup.  Ct  282,  50 
L.  Ed.  499,  and  In  U.  S.  v.  Clark,  200  U.  S. 
601,  26  Sup.  Ct  340,  50  L.  Ed.  613,  has  gone 
far  toward  maintaining  the  validity  of  pat- 
ents. 

Whether  the  present  case  falls  within  the 
grasp  of  those  decisions  is  yet  to  be  decided. 
We  have  collated  citation  of  authorities  as 
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above  only  for  convenience  of  reference,  for 
in  all  probability  the  question  will  again 
come  up  when  proper  parties  will  be  before 
the  court.  With  what  effect,  as  relates  to  es- 
toppel, will  have  to  be  determined  hereafter. 

It  may  suggest  Itself,  why  not  finally  dis- 
pose of  the  matter  at  this  time? 

The  ready  answer  is  that  it  cannot  be 
finally  decided,  even  if  we  were  inclined  to 
hold  that  proper  parties  are  before  the  court 
Another  tribunal  having  Jurisdiction  will 
pass  upon  the  Issues.  The  result,  or  final  de- 
cision, Is  necessarily  unknown. 

We  must  decline  to  decree  that  the  defend- 
ant shall  accept  the  title  as  tendered.  Our 
decisions  heretofore  have  been  conservative 
In  regard  to  titles  tendered  for  acceptance. 
We  think  we  are  Justified  In  following  the 
rule  heretofore  laid  down  In  such  cases,  and 
that  one  should  not  be  made  to  accept  a  title 
tendered  as  good,  valid,  and  binding  unless  it 
is  entirely  legal  from  every  point  of  view. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  is  an- 
nulled, reversed,  and  avoided. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  plaintiff's  suit  is  dismissed,  at  Its 
costs  in  both  courts. 


(121  La.) 

No.  16,892. 

HANSELL  v.  HICKOX  et  al. 

(Supreme  Court  of  Louisiana.    March  SO,  1908. 
Rehearing  Denied  May  25,  1908.) 

1.  Executors  and  Administeatobs— Remov- 
al of  Administrator  —  Grounds  —  Omis- 
sions from  Inventory. 

It  does  not  appear  that  the  heirs  secreted 
property  of  the  succession.  The  administrators 
are  not  to  be  dismissed  on  the  ground  of  hav- 
ing prejudicially  withheld  property  from  the 
inventory,  that  contention  not  being  sustained. 

2.  Same— Acts  before  Appointment. 

It  does  not  appear  that  the  administrators 
injuriously  meddled  with  the  assets  of  the  suc- 
cession before  they  were  appointed.  The  ground 
is  not  sufficient  to  warrant  their  dismissal, 
they  having  been  appointed  without  objection. 
8.  Same  —  Improper  Payments  —  Order  or 
Coubt— Necessity. 

Payments  made  without  an  order  of  court 
may  be  allowed  as  a  credit  if  they  release  an  es- 
tate from  legal  charges. 

4.  Same  —  Payments  Without  Obdeb  of 
Oourt— Preservation  of  Estate. 

The  crop  may  be  saved,  and  the  work  to 
save  it  and  the  consequent  expenses  without  an 
order  of  court  may  not  afford  sufficient  ground 
for  dismissing  the  administrators. 

Moreover,  on  the  face  of  the  papers,  sufficient 
for  the  purpose  of  this  suit,  one  of  the  admin- 
istrators had  an  interest  as  owner.  The  na- 
ture of  the  alleged  ownership  need  not  be  par- 
ticularly considered  at  this  time  and  in  these 
proceedings.  The  apparent  interest  affords  some 
ground  not  to  inflict  the  penalty  of  dismissal. 
6.  Same. 

Questions  of  amount  of  indebtedness  of 

heirs  are  to  be  fixed  in  proceedings  hereafter,  If 
brought.  The  claims  are  not  in  themselves 
cause  to  oust  the  administrators,  though  they 
may  be  exaggerated  and  even  fictitious.  That 
will  be  considered  hereafter,  but  at  this  time 
nffords  no  grounds  to  dismiss  the  administrators. 


6.  Same— Application  fob  Leave  to  Sell. 

By  offering  to  sell,  an  offer  which  was  stop- 
ped, the  administrators  have  not  necessarily 
placed  themselves  in  a  position  which  would 
justify  dismissal.  The  offer  is  not  equivalent 
to  a  sale.  The  interest  represented  Is  three- 
fourths  of  the  succession.  These  heirs  have 
accepted  the  succession  and  were  in  possession. 

7.  Same— Deposit  or  Funds  in  Bank. 

Funds  were  deposited.  It  may  be,  though 
it  does  not  conclusively  and  abundantly  ap- 
pear, that  other  funds  should  have  been  deposit- 
ed. It  remains  that  one  of  the  administrators 
had  an  apparent  interest  either  as  owner  on 
the  face  of  the  papers  or  as  lessor.  In  either 
case  it  does  not  conclusively  appear  that  she 
was  not  entitled  to  draw  the  amount  from  the 
hands  of  the  commission  merchants.  Moreover, 
the  other  administrator  does  not  appear  to  have 
drawn  any  amount.  To  dismiss  one  it  would 
not  necessarily  follow  that  the  other  must  be 
dismissed. 

8.  Same— Distributive  Shares. 

•  The  heirs  have  arrived  at  a  point  when  it 
may  be  possible  to  settle  their  disagreement  and 
fix  their  respective  shares  without  the  danger 
of  losing  anything. 

Monroe  and  Provosty,  J  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Albert 
Campbell  Allen,  Judge. 

Application  by  William  S  Hansell,  curator, 
for  the  removal  of  Leila  S.  Hickox  and  oth- 
ers, administrators  of  the  estate  of  Henry  J. 
Sanders.  From  a  denial  of  the  application, 
petitioner  appeals.  Affirmed. 

Foster,  Milling  &  Godchaux,  Denegre  & 
Blair,  and  Henry  Hansell  Cbaffe,  for  appel- 
lant Richardson  &  Soule  and  Harry  Darley 
Smith,  for  appellees. 

BREAUX,  C.  J.  This  is  an  action  by 
plaintiff  for  a  judgment  to  have  the  defend- 
ants removed  from  their  trust  as  Joint  ad- 
ministrators of  the  succession  of  the  late 
Henry  J.  Sanders,  who  departed  this  life  in- 
testate on  the  8th  of  November,  1905. 

He  left  four  heirs— three  children  of  age- 
two  are  the  defendants,  the  third  is  a  resident 
of  the  state  of  Arkansas,  and  the  fourth  Is 
a  minor  grandson  who  is  an  interdict;  rep- 
resented by  the  plaintiff  curator  ad  hoc 

Dr.  Sanders  was  well  and  favorably  known. 
For  a  number  of  years  he  practiced  his  pro- 
fession—medicine— successfully.  He  in  time 
became  a  sugar  planter,  and  owner  of  a  val- 
uable sugar  plantation. 

The  testimony  shows  that  he  was  gener- 
ous to  his  family  and  friends.  He,  none  the 
less,  acquired  property  of  considerable  value. 

In  the  vicissitudes  of  business,  he  fell  be- 
hind financially  as  will  sometimes  happen  to 
the  planter.  His  plantation  was  sold  in  fore- 
closure proceedings,  and  was  adjudicated  to 
the  mortgage  creditor. 

On  the  same  day  the  name  of  the  daugh- 
ter, who  is  now  one  of  the  administrators, 
and  that  of  Dr.  Sanders  appeared  of  record 
as  transferee  of  the  adjudicatee,  the  mortga- 
gee before  referred  to,  each  for  one-half. 
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The  place  was  bought  In  the  year  1885  on 
credit,  and  in  time  it  was  paid  for. 

It  continued  to  be  cultivated  until  1906, 
the  latter  part  of  the  year,  at  which  time 
Dr.  Sanders  departed  this  life. 

This  suit  relates  to  the  settlement  of  his 
succession. 

We  take  up  for  decision  the  first  issue  in 
the  order  of  the  argument 

The  Incomplete  Inventories.  This  com- 
plaint of  plaintiff  cannot  be  of  any  avail  un- 
less it  be  shown  that  the  heirs  secreted  prop- 
erty of  the  succession  or  knowingly  and  in 
bad  faith  withheld  property  from  the  In- 
ventories. 

The  notary  testified  that  he  received  no  In- 
structions. The  defendants  pointed  out  cer- 
tain Items  of  property ;  the  notary  listed  the 
undivided  half  of  "Luckland"  plantation,  the 
plantation  In  qnestlon,  with  buildings  and  Im- 
provements because  he  was  Informed  that 
they  were  the  property  of  the  succession,  and 
besides  he  was  during  two  days  at  work  in 
the  clerk's  office  searching  the  record  in  or- 
der to  get  a  full  list  of  the  property,  and  he 
further  states  that  if  there  were  any  omis- 
sions it  was  unintentional. 

It  does  not  appear  that  the  defendants, 
who  had  not  qualified  as  administrators,  we're 
Instrumental  in  causing  the  omission  of  prop- 
erty from  the  list 

The  attorney  for  the  succession  gave  no 
special  instructions  in  regard  to  the  inven- 
tories and  the  property  to  be  Included. 

The  appraisers  were  upright  men  of  the 
neighborhood. 

The  defendants  subsequently  qualified  as 
administrators. 

No  demand  was  addressed  to  the  court  by 
plaintiff  to  have  the  Inventories  amended. 

The  property  Is  not  in  danger  of  being  lost, 
as  every  item  will  have  to  be  accounted  for. 

Defendant  heirs  injuriously  meddled  with 
the  assets  from  the  8th  day  of  November, 
1905,  to  the  date  that  they  respectively  quali- 
fied, one  In  January  and  the  other  in  March 
following. 

This  is  the  next  proposition  urged  by  plain- 
tiff. 

It  appears  that  an  amount  of  $3,000  was 
In  the  hands  of  the  commission  merchants 
of  the  de  cujus  in  the  name  of  one  of  the  ad- 
ministrators. On  the  draft  of  Mrs.  Hlckox 
It  was  transferred  to  her  credit  In  bank. 

It  appears  that  between  January  23d  and 
November,  1905,  on  the  order  of  the  late  Dr. 
Sanders,  the  account  of  bis  daughter  (one 
of  the  administrators)  was  credited  with  a 
large  amount  She  claims  that  the  $3,000 
-was  hers  in  accordance  with  the  order  of  her 
father,  and  not  part  of  the  succession  fund, 
and  for  that  reason  she  had  placed  It  to  her 
credit  In  the  bank.  It  was  In  her  name  by 
order  of  her  father  before  she  drew  It  from 
the  commission  merchants  and  placed  it  in 
bank. 

In  this  suit  there  is  no  necessity  of  deter- 
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mining  whether  or  not  It  was  hers;  It  is  a 
question  that  must  be  left  open  to  future  in- 
vestigation, as  we  do  not  deem  It  pertinent  to 
the  issues  here.  The  trust  reposed  by  her 
father,  the  Instructions  given  by  him  to  her, 
apparent  interest  in  the  property,  and  the 
fact  that  it  was  in  her  name  on  the  order  of 
her  father  relieves  her  from  the  charge  of 
prejudicial  wrongdoing  that  might  arise  un- 
der other  circumstances. 

There  is  this  quite  certain  that  neverthe- 
less, the  administrators  owe  a  strict  account- 
ing to  the  succession  for  every  Item  owned 
by  the  succession. 

There  were  other  amounts  drawn  from 
these  commission  merchants  during  the  peri- 
od before  mentioned,  placed  in  her  name,  at 
the  Instance  of  her  father,  she  says,  some 
time  before  the  death  of  the  de  cujus.  After 
his  death,  the  account  continued  In  her  name. 

The  contention  of  plaintiff  at  this  point  Is 
that  no  part  of  this  amount  should  have  been 
withdrawn  without  an  order  of  court  as  It 
was  all  succession  fund. 

On  the  advice  of  counsel  it  was  with- 
drawn; nearly  all  of  it  to  pay  the  expenses 
of  the  plantation. 

In  order  to  further  determine  as  far  as 
necessary  this  point  of  dispute,  we  will  have 
to  go  Into  particulars  to  some  extent 

It  appears  by  reference  to  the  record  that 
the  "Luckland  Plantation"  on  the  face  of 
the  record  was  In  the  name  of  Dr.  Sanders 
and  that  of  his  daughter,  the  said  adminis- 
trator. 

He  was  aged  and  had  been  ill  for  some 
time.  His  daughter  assisted  him  in  the  man- 
agement of  the  plantation  affairs,  and  evi- 
dently became  quite  useful  to  him.  She  ren- 
dered services  evidently  highly  appreciated 
by  her  father.  He  sought  relief  in  a  sana- 
torium at  some  distance  from  the  state  ac- 
companied by  members  of  his  family. 

During  his  illness,  expenses  were  Incurred 
which  were  met  by  drawing  from  the  fund  in 
the  hands  of  said  merchants  in  her  name. 
This  was,  as  relates  to  amount  of  expenses, 
a  small  item  as  compared  to  the  expenditure 
which  had  to  be  met  soon  after  his  death  In 
November,  1905. 

It  will  be  noticed  that  this  was  the  grind- 
season;  there  was  a  large  crop  in  the  field 
to  be  saved  and  manufactured  into  sugar. 
Delay  at  that  time  would  have  proven  dis- 
astrous to  the  crop.  The  sum  needed  was 
taken  from  the  amount  In  the  bands  of  the 
commission  merchants  before  referred  to. 
The  administrators  furnished  their  own  sig- 
natures as  security  for  the  amount  in  order 
to  safeguard  the  interest  of  the  merchants, 
who  wished  the  bnsiness  to  be  placed  in  that 
shape  for  their  security.  To  save  the  crops 
funds  were  indispensable,  and  it  was  neces- 
sary to  continue  the  plantation  operations 
and  management  as  previously.  This  was 
decidedly  to  the  advantage  of  the  succession. 
It  resulted  as  expressed  In  figures  in  produc- 
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tag  a  crop  which  realized  a  handsome  profit 
It  would  have  been  best  if  the  court's  or- 
ders could  have  been  obtained  before  con- 
tinuing with  the  sugar  grinding. 

Time  was  pressing,  and  in  those  moments 
from  the  necessity  of  the  situation  the  tend- 
ency is  always  to  take  up  and  continue  the 
work.  On  such  occasions  errors  will  be  com- 
mitted. When  they  are  not  inspired  by  the 
wish  to  take  undue  advantage  they  do  not 
form  good  ground  to  dismiss  the  succession 
representative. 

She  had  been  placed  in  charge  by  her 
father 

The  next  ground  of  plaintiffs  objection  Is 
that  an  amount  stated  should  not  have  been 
paid  to  the  widow  of  the  de  cujus. 

Special  reference  to  the  family  will  have 
to  be  made  here. 

The  late  Dr.  Sanders  was  twice  married. 
His  children  are  all  issue  of  the  first  mar- 
riage. 

The  second  marriage  dates  from  a  time 
preceding  the  purchase  of  the  hereinafter 
named  plantation. 

We  infer  that  his  second  wife  and  present 
widow  had  means ;  she  became  the  owner  in 
her  own  right  of  the  plantation  known  as 
"The  Crescent  Farm." 

The  "Luckland"  place  as  well  as  "Crescent 
Farm"  were  purchased  subsequent  to  the 
last  marriage. 

It  seems  that  the  first,  the  "Orescent 
Farm,"  was  owned  exclusively  by  Mrs.  Sand- 
ers. This  was  the  Information  received  by 
the  heirs.  It  was  thought  by  them  that  she 
had  a  community  right  in  addition  in  "Luck- 
land"  plantation. 

During  the  marriage,  defendants  allege, 
Mrs.  Sanders  became  the  creditor  of  her  hus- 
band for  the  sum  of  $19,000,  an  amount  loan- 
ed to  him.  The  late  Dr.  Sanders  was  anxious 
to  pay  this  sum,  and  to  that  end  arrived  at  an 
agreement  with  Mra  Sanders.  He  thought 
that  his  second  wife  had  some  rights  In 
**Luckland."  He  wished  to  leave  his  interest 
in  this  place  to  his  children  free  from  all  com- 
munity rights ;  the  result  was  that  he  agreed 
to  pay  this  amount  of  $19,000,  provided  Mrs. 
Sanders  renounced  all  right  in  "Luckland." 

On  one  of  his  last  days,  he  called  upon  his 
children  who  were  with  him,  and  directed 
them  by  all  means  to  pay  this  Indebtedness 
and  clear  "Luckland"  from  all  community 
rights. 

This  was  accordingly  done  by  the  three 
heirs,  representing  three-fourths  of  the  estate. 

From  the  proceeds  of  the  crop  of  1905,  the 
sum  needed  to  pay  this  indebtedness  was 
drawn  from  the  hands  of  the  commission 
merchant 

Plaintiff  attacks  this  settlement,  and  ques- 
tions the  correctness  of  the  payment  from  the 
succession  fund. 

We  will  not  go  much  further  In  regard  to 
this  settlement  than  to  state  that  in  account- 
ing hereafter  defendants  will  have  to  prove 


the  correctness  of  the  settlement  and  that 
they  are  entitled  to  the  credit  they  claim 
therefor. 

The  payment  of  a  debt  in  anticipation  in 
order  to  extricate  a  succession  from  embar- 
rassment is  not  cause  for  dismissal  provided 
It  is  done  in  good  faith,  and  provided  the 
succession  has  been  released  from  the  burden 
of  a  legitimate  Indebtedness. 

It  is  proper  to  state,  however,  that  payment 
without  an  order  of  court  does  not  close  In- 
quiry as  to  correctness  of  claim.  In  re  La. 
Savings  &  Safe  Deposit  Bank  in  Liquidation, 
40  La.  Ann.  514,  4  South.  801. 

We  leave  the  question  relating  to  the  crop 
of  1905  and  growing  out  of  the  fact  that  de- 
fendants drew  money  in  accordance  with  the 
purpose  before  stated  to  take  up  questions  re- 
lating to  the  crop  of  1906. 

We  will  first  state  that  in  the  early  part  of 
1906  defendants  qualified  as  administrators: 
they  filed  a  petition  asking  for  an  order  of 
sale  which  was  vacated,  as  we  think  properly, 
at  the  Instance  of  plaintiff  who  appeared  and 
asked  to  have  the  order  vacated.  They  were 
then  left  with  the  plantation  on  their  hands ; 
a  large  part  of  the  crop  had  been  planted: 
they  could  not  sell  it  nor  could  they  very  well 
under  the  circumstances  remain  quiet  and  in- 
different and  allow  the  crop  to  be  lost  and 
the  plantation  to  lose  much  of  its  value.  Over 
800  acres  of  seed  cane  had  been  planted  in 
the  fall  of  the  year  preceding  the  crop  of 
1906,  and  other  expenses  incurred  toward 
making  the  crop  of  that  year.  Cultivation 
of  the  place  became  a  matter  of  necessity. 
They  applied  to  the  court  for  authority  which 
was  declined  on  the  ground  that  the  court  had 
no  right  to  grant  such  authority. 

In  reference  to  this  refusal,  the  district 
judge  in  his  reasons  for  judgment  says : 

"Although  the  law  does  not  provide  for  an 
administrator  running  the  plantation  which 
belongs  to  the  succession  he  administers  there 
is  no  harm  done.  Certainly  under  the  circum- 
stances of  the  present  case  it  would  not  ap- 
peal to  the  judicial  mind  as  a  just  reason  for 
divesting  the  administrators  of  their  trusts." 

The  advice  of  the  attorney  for  the  succes- 
sion was  sought  and  he  said,  in  substance, 
that  the  crop  should  not  be  allowed  to  go  to 
waste;  the  plantation  should  be  cultivated: 
that  they  should  use  their  credit  in  obtaining 
funds  and  continue  the  operations  but  not  to 
take  succession  money  unless  absolutely  nec- 
essary. He  further  stated  that  he  thought 
that  in  carrying  on  the  plantation  under  the 
circumstances  without  an  order  of  court  de- 
fendants were  not  doing  a  wrong  but  confer- 
ring a  benefit  on  the  heirs. 

One  of  the  defendants  as  a  witness  stated 
that  the  loss  would  have  been  large  had  the 
operations  of  the  plantation  stopped. 

As  a  result  the  plantation  was  cultivated 
and  the  net  proceeds,  as  shown  by  the  account 
In  the  record,  was  in  February,  1907,  $28.- 
070.66 

Generally  the  authorities  hold  that  succes- 
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sion  representatives  cannot  carry  on  planta- 
tion operations,  Incur  liability,  and  bind  the 
estate.  This  is  the  current  of  authority,  but 
it  Is  not  unYarylng,  for  occasions  have  arisen 
when  plantations  were  cultivated,  and  after- 
ward the  actions  of  the  succession  represen- 
tative approved  In  view  of  the  emergency 
which  called  for  action. 

In  Succ.  of  Sparrow,  39  La.  Ann.  701,  2 
South.  SOI,  the  court  said  that  under  the  cir- 
cumstances— somewhat  similar  here — It  be- 
came the  imperative  duty  of  the  administra- 
tor to  cultivate  the  plantation,  and  held  that 
the  heirs  were  bound  for  the  expenses  neces- 
sary to  keep  up  the  place. 

If  for  a  reasonable  time  it  became  neces- 
sary to  carry  on  a  plantation  it  is  proper  that 
it  should  be  done  if  thereby  great  loss  is 
avoided. 

Three-fourths  of  the  interests  gave  express- 
ed consent  The  remaining  fourth  remained 
quiescent,  remained  silent.  The  curator  In- 
terposed no  objection.  Properly  enough  at 
this  time  he  Is  ready  to  reap  any  of  the  bene- 
fits which  may  have  accrued. 

The  following  decisions  are  also  In  point: 
Succ.  of  Wederstrandt,  19  La.  Ann.  494; 
Miller  v.  Curtis,  23  La.  Ann.  33. 

Conceding  for  a  moment  that  the  authority 
to  continue  with  the  cultivation  without  an 
order  of  court  was  something  which  should 
not  have  been  done  even  under  the  circum- 
stances stated,  what  good  would  result  if  we 
were  to  dismiss  the  administrators  on  that 
ground?  It  would  only  have  the  effect  of 
delaying  the  accounting. 

As  to  any  loss— if  there  has  been  loss  of 
any  kind — It  must  be  considered  and  taken 
Into  account  hereafter.  Succession  of  Baum,  9 
La.  Ann.  412 ;  Hicks  v.  Weems,  14  La.  Ann.  629. 

It  does  seem  that  there  does  not  remain 
very  much  for  the  administrators  to  do.  The 
time  Is  approaching  surely  for  fixing  the  dis- 
tributive shares  of  the  heirs. 

The  question  of  collation  and  others  simi- 
lar are  to  be  settled  In  partition  proceedings, 
and  such  actions  as  may  be  necessary  to  show 
that  there  was  no  translation  of  the  property 
If  such  can  be  shown. 

The  same  may  be  said  of  the  claim  for 
rental ;  as  exaggerated  and  unreal  as  plain- 
tiff may  think  it  is,  it  la  properly  to  be 
brought  up  In  the  partition  proceedings  and 
tbe  settlement  of  accounts.  At  this  time  it 
presents  no  ground  to  Justify  us  in  enforc- 
ing the  statute,  which  requires  the  dismissal 
of  a  succession  representative  for  unfaithful- 
ness in  his  trust. 

An  attempt  was  made  by  the  administra- 
tors to  sell  the  property. 

The  opposition  of  plaintiff  before  the  dis- 
trict court  brought  the  attempt  to  an  end. 

The  court,  we  are  informed  by  the  reasons 
for  the  Judgment,  deemed  It  inadvisable  to 
permit  the  sale  whilst  serious  charges  of 
plaintiff  were  pending  against  defendants. 
There  was  nothing  concealed  about  the 


offer.  We  infer  from  the  statement  of  the 
district  Judge  that  it  was  error  to  seek  to 
sell  the  p'tperty  at  that  particular  time. 

If  administrators  were  dismissed  from 
their  trusts  for  every  error  though  not  preju- 
dicial there  would  be  quite  a  number  dis- 
missed. 

It  is  generally  that  which  Is  done  which  is 
of  avail  in  matter  of  proceedings  at  law. 
Nothing  was  done  in  this  Instance  save  the 
;  offer  to  sell.  The  usual  orders  were  obtaiu- 
;  ed  and  advertisement  made.  There  was,  we 
take  it,  nothing  concluded. 

The  next  proposition  advanced  by  plaintiff 
Is  that  the  administrators  failed  to  deposit 
the  funds  of  the  succession  in  bank  as  re- 
quired by  statute  and  that  they  have  drawn 
funds  from  the  commission  merchants  for 
their  personal  use. 

These  funds  were  in  the  hands  of  the  mer- 
chants of  the  late  Dr.  Sanders,  and  had  been 
since  the  sale  of  the  crops  The  delay  which 
occurred  in  making  their  settlement  and  be- 
fore the  balance  was  ascertained  to  be  placed 
to  the  succession  credit  Is  not  cause  sufficient 
to  apply  the  penal  statute. 

The  practicable  management  of  a  planta- 
tion is  attended  with  difficulties.  It  is  easy 
to  conceive  how  revenues  might  have  been 
Increased  and  expenses  diminished,  delays 
avoided,  but,  nevertheless,  sometimes  these 
are  all  unavoidable  and  cannot  be  helped. 

It  remains  that  she,  the  administratrix,  bad 
a  right  on  the  face  of  the  papers  to  part  of 
the  fund  sufficiently  to  apply  it  to  plantation 
expenses. 

We  used  the  words  "on  the  face  of  the  pa- 
pers" for  we  do  not  pass  upon  the  right.  We 
do  state,  from  appearances,  she  had  sufficient 
Interest  not  to  be  amenable  to  tbe  penal 
statute.  Moreover,  In  any  event,  her  acts 
are  not  causes  sufficient  to  dismiss  tbe  other 
administrator,  Shelby  Sander?. 

We  must  say  before  concluding  that  this 
case  has  special  features. 

The  name  of  one  of  the  defendants  appears 
of  record  as  owner  of  one-half  of  the  planta- 
tion. In  these  proceedings  we  have  to  con- 
sider the  issues  from  that  point  of  view.  It 
follows  that  if  she  was  the  lessor  of  that 
half— as  she  somewhere  said  she  was— she 
was  entitled  to  the  rental  for  the  half.  If, 
on  the  other  hand,  she  was  not  lessor,  but 
owner — and  she  cannot  be  considered  as  less 
than  owner  In  this  case— she  was  entitled  to 
part  of  the  proceeds  of  the  crop  in  propor- 
tion at  least  to  the  extent  of  her  interest 
As  a  lessor  she  could  have  retained  sufficient 
of  the  crop  revenue  to  pay  the  rental  due  her. 
As  an  owner  she  was  entitled  to  part  of  the 
proceeds.  If  she  failed  to  deposit  part  of 
the  proceeds  she  Is  not  liable  to  the  penalty 
of  dismissal. 

But  the  administrators  had  deposited 
amounts,  and  they  propose  (and  it  is  well 
that  they  should)  to  continue  to  deposit  all 
amounts  received.  They  have  expressed  the 
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Intention  (and  they  doubtless  will),  to  observe 
strictly  the  statute  from  this  time  on. 

For  reasons  stated,  we  think  the  Judgment 
Hhould  be  affirmed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  la 
affirmed. 

MONROE  and  PROVOSTT,  JJ.,  dissent 

(121  La.) 
No.  16,875. 
BORAH  &  LANDEN  v.  O'NIELL. 

(Supreme  Court  of  Louisiana.    May  11,  1908. 
Rehearing  Denied  June  8,  1908.) 

L  Appeal  and  Ebbob— Suspensive  Appeal- 
Operation  and  Effect. 
a  The  time  and  conditions  within  and  upon 
which  a  suspensive  appeal  may  be  taken  from  an 
order  of  seizure  and  sale  are  regulated  by  Code 
Prac.  art  575,  considered  in  connection  with 
Code  Prac.  art.  735,  and  such  appeal,  taken 
within  the  legal  delay,  operates  to  vacate  and 
avoid  any  writ,  and  any  seizure  thereunder, 
which  may  have  been  prematurely  issued  and 
made,  by  virtue  of  the  order  appealed  from. 

2.  Pabtnebshtp— Dissolution. 

Where  the  interest  of  a  member  of  a  co- 
partnership (organized  for  its  cultivation)  in  a 
plantation  owned  jointly  by  the  members  is 
seized,  under  executory  process,  at  the  instance 
of  another  member,  to  enforce  payment  of  an 
individual  debt,  and  a  suspensive  appeal  is 
taken  from  the  order  of  seizure,  such  appeal 
operates  to  vacate  and  avoid  the  writ  and  the 
seizure  thereunder,  and  the  seizure  does  not, 
ipso  facto,  dissolve  the  partnership. 

8.  Same— Settlement  and  Accounting — Ad- 
vances— Interest. 

Amounts  due  for  advances,  overdrafts,  and 
undivided  profits  are_  mere  items  in  a  partner* 
ship  account,  for  which,  in  the  absence  of  spe- 
cial agreement,  interest  will  not  usually  be  al- 
lowed, save  upon  and  from  a  final  liquidation 
and  settlement 

4.  Same— Attobnet's  Fees  on  Fibm  Note. 

A  partner,  who,  without  Buit,  pays  with  ac- 
crued interest  a  note  executed  by  his  firm,  and 
containing  a  stipulation  for  attorney's  fees,  in 
case  of  suit,  has  no  right  in  the  settlement  of 
the  partnership,  though  it  be  settled  by  suit  to 
recover  such  attorney's  fees. 

5.  Mortgages — Property  Mortgaged. 

Three  persons  having  acquired  a  going 
plantation,  with  mules,  implements,  etc.,  there- 
on, and  mortgaged  it  for  part  of  the  price,  and 
whilst  cultivating  the  same,  in  partnership,  hav- 
ing replenished  the  supply  of  mules,  feed,  and 
implements,  needed  for  Its  service.  Held  that 
for  the  purposes  of  such  mortgage  and  the  sale 
in  foreclosure  thereof,  the  mules,  feed,  and  im- 
plements are  immovable,  by  destination,  and  go 
to  the  purchaser. 

6.  Pabtnebship  —  Dissolution  —Settlement 
and  Accounting— Costs. 

In  a  suit  for  settlement  of  partnership,  the 

Sartner  by  whom  the  balance  is  found  to  be 
ue  pays  the  costs. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  St  Mary ;  Albert  Camp- 
bell Allen,  Judge. 

Suit  by  Borah  &  Landen  against  Charles 
A.  O'Niell.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.   Amended  and  affirmed. 


Charles  Austin  O'Niell,  pro  se.  Foster, 
Milling  &  Godchaux,  Charles  Frank  Borah, 
and  Henry  Mayer,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiffs,  as  members  of  a 
planting  partnership,  brought  this  suit  mak- 
ing certain  demands  against  defendant,  their 
copartner,  who  filed  an  exception  of  "no  cause 
of  action,"  based  upon  the  ground  that  with 
respect  to  the  matters  complained  of,  plain- 
tiffs are  entitled  to  no  relief  save  on  a  de- 
mand for  a  full  settlement  of  the  partner- 
ship. The  exception  having  been  overruled, 
defendant  answered,  and,  after  a  trial  on  the 
merits,  there  was  judgment  predicated  upon 
the  theory  that  the  partnership  had  been  dis- 
solved by  a  seizure  (which  will  be  referred  to 
hereafter),  and  condemning  defendant  in  cer- 
tain specific  amounts.  From  the  judgment 
so  rendered,  defendant  appealed  to  the  Court 
of  Appeal,  where  the  judgment  was  set  aside, 
the  exception  of  no  cause  of  action  maintain- 
ed, and  the  suit  dismissed.  On  plaintiff's  ap- 
plication to  this  court  the  judgment  of  the 
Court  of  Appeal  was  set  aside  It  was  held 
that  the  petition  discloses  a  cause  of  action 
(being,  in  effect  a  demand  for  a  full  settle- 
ment of  the  partnership),  and  the  case  was 
remanded  to  the  Court  of  Appeal  (Borah  et 
al.  v.  O'Niell,  116  La.  672,  41  South.  29), 
which  tribunal,  In  turn,  remanded  It  to  the 
district  court  to  bear  evidence  with  regard 
to  matters  occurring  after,  as  well  as  before, 
the  seizure.  Plaintiffs  having  made  an  un- 
successful application  to  this  court  for  the 
reversal  of  the  judgment  of  the  Court  of  Ap- 
peal, that  judgment  was  duly  executed,  and, 
after  another  trial,  in  accordance  therewith, 
the  district  court  rendered  the  judgment  from 
which  defendant  prosecutes  the  present  ap- 
peal, which  appeal  plaintiffs  have  answered, 
praying  that  the  Judgment  be  amended. 

For  a  proper  understanding  of  the  case,  the 
facts  disclosed  by  the  record  are  more  specif- 
ically stated  as  follows,  to  wit:  On  January 
14, 1901,  O'Niell  (defendant)  and  Borah  (plain- 
tiff) bought  the  St  Mary  plantation,  with 
mules,  carts,  etc.,  for  $12,000,  of  which  $5,000 
was  paid  in  cash,  and  the  balance  In  five  notes 
of  $1,400  each,  secured  by  mortgage,  and  pay- 
able in  from  one  to  five  years,  with  interest 
and  attorney's  fees  in  case  of  suit  which 
notes,  somewhat  later  and  at  the  suggestion 
of  Borah,  were  purchased  by  John  A.  Bald- 
win, Jr.  On  the  day  upon  which  they  made 
their  purchase,  O'Niell  and  Borah  sold  to 
Landen  (the  other  plaintiff)  an  undivided 
one-third  interest  In  the  property  acquired 
by  them,  for  $4,000,  of  which  one-third  was 
paid  in  cash,  and  the  balance  by  Landen's 
assumption,  in  solido  with  them,  of  one-third 
of  the  debt  represented  by  the  notes  which 
they  had  given  to  their  vendor.  It  waa  part 
of  this  arrangement  that  O'Niell,  Landen. 
and  Borah  were  to  operate  the  plantation  so 
acquired  as  planting  partners,  with  Landen 
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as  manager;  and,  carrying  that  agreement 
Into  effect,  the  partners  borrowed  $2,000 
from  the  St.  Mary  Bank,  upon  their  note,  se- 
cured by  pledge  of  the  prospective  crop,  and 
proceeded  to  make  the  crop  of  1901.  In 
September  of  that  year,  O'Nlell  became  In- 
debted to  Borah,  outside  of  the  partnership, 
In  the  sum  of  $684.80,  for  which  amount  he 
gave  a  note,  secured  by  mortgage  on  his  one- 
third  interest  in  the  plantation,  and  made 
payable,  with  interest,  and  with  attorney's 
fees  in  case  of  suit,  on  January  1,  1902. 

The  crop  of  1901  about  paid  expenses,  and 
the  planting  operations  of  1902  were  con- 
ducted on  the  same  basis  (L  e.,  with  money 
borrowed  on  pledge  of  the  prospective  crop) 
and  showed  a  profit  of  about  $1,800;  but  a 
portion  of  the  amount  so  realized  was  paid 
to  one  Swinson,  for  drainage  work,  and  the 
balance,  with  the  exception  of  $GO  (or  $6), 
was  expended  in  the  purchase  of  mules,  and 
on  February  7,  1903,  other  mules  were  pur- 
chased, for  the  price  of  which  a  note  for  $720 
was  given,  signed  by  the  three  partners,  joint- 
ly and  severally,  dated  June  1, 1903,  and  made 
payable  January  1, 1904,  with  interest  at  8  per 
cent  (from  February  7th),  and  with  10  per 
cent,  as  attorney's  fee  in  case  of  suit.  Early 
in  the  year,  however  (long  before  the  giving  of 
the  note  thus  mentioned),  Landen  and  Borah 
had  called  on  O'Nlell  to  advance  money  for 
plantation  purposes,  and  O'Nlell  had  answered 
that  he  was  willing  to  join  with  them,  as  in 
the  previous  years,  by  giving  a  note,  secured 
by  crop  Hen,  but  that  he  was  unwilling  to 
make  advances  himself,  and  plaintiffs,  not 
satisfied  with  his  offer,  had  made  some  ad- 
vances themselves,  and  had  had  their  note 
for  $1,000  discounted,  and  the  proceeds  placed 
to  the  credit  of  the  bank  account  of  the  firm. 
On  May  12, 1903,  also,  Borah  had  obtained  an 
order  for  the  issuance  of  executory  process  on 
O'Niell's  note  for  $684.80,  directing  the  sher- 
iff to  seize  and  sell  the  latter's  one-third  in- 
terest in  the  plantation,  and  he  and  Landen, 
on  June  3,  1903,  transferred  a  balance  of, 
say,  $540,  then  in  bank,  from  the  account  of 
the  firm  to  the  credit  of  an  account  opened, 
In  the  name  of  Landen  &  Borah.  Within  the 
delay  allowed  by  law,  O'Nlell  appealed,  sus- 
penslvely,  from  the  order  of  seizure  and  sale, 
and  perfected  his  appeal. 

It  may  be  here  remarked  that  It  does  not 
very  clearly  appear  why  the  money  needed 
for  planting  operations  in  1903  could  not  have 
been  obtained,  as  It  had  been  obtained  In 
1901  and  1902,  nor  does  It  appear  that  Borah 
made  any  demand  on  O'Nlell  for  the  payment 
of  the  $684.80  before  proceeding  In  court  to 
enforce  such  payment 

Though  the  order  of  seizure  and  sale  was 
thus  suspended  by  appeal,  the  planting  opera- 
tions were  continued  by  Landen  &  Borah  and 
the  sheriff,  and  those  three  discounted  a  note 
of  $2,500  which  they  secured  by  a  Hen  on 
the  growing  crop,  and,  from  the  proceeds  of 
which  Landen  &  Borah  reimbursed  them- 


selves the  money  which  they,  personally,  had 
advanced. 

It  was  while  matters  were  in  that  condi- 
tion that  the  "mule"  note  for  $720  was  sent 
to,  and  signed  by,  O'Nlell.  More  money  still 
was  needed,  however,  for  the  crop  of  1903, 
and  It  was  furnished  by  Landen  &  Borah; 
the  result  of  the  year's  operations  being  a 
heavy  loss,  which  was  borne  by  them.  In 
February,  1904,  the  situation  remained  un- 
changed ;  that  is  to  say,  the  order  of  seizure 
and  sale  being  suspended  by  appeal  and  the 
plantation  being,  nevertheless,  operated  by 
Landen,  Borah,  and  the  sheriff  (acting  through 
Landen  as  keeper,  plaintiffs  brought  this 
suit  alleging  and  praying  (Inter  alia)  as  fol- 
lows, to  wit: 

"That  at  this  time .  [referring  to  May  12, 
1903]  the  Interest  of  the  said  O'Niell  •  •  * 
was  seized  *  *  *  under  a  certain  executory 
process,  •  •  *  and  there  being  no  funds 
available  at  the  time  for  the  purpose  of  carry- 
ing on  said  planting  operations,  your  petition- 
ers, joined  by  the  sheriff,  who  then  had  the 
one-third  of  said  O'Niell  under  seizure,  execut- 
ed, in  favor  of  the  St  Mary  Bank,  •  •  • 
a  pledge  upon  the  crop  then  being  grown ;  and 
your  petitioners,  solidarily,  guaranteeing  the 
payment  of   the  $2,500   represented  by  said 

g ledge  note,  secured  advances  with  which  to 
aish  cultivating  and  harvesting  said  crop,  and 
one  of  your  petitioners,  John  A.  Landen  (hav- 
ing been  appointed  as  keeper  of  the  interest 
seized  by  said  sheriff  and  instructed  as  such 
to  go  on  with  said  crop),  finished  cultivating  and 
harvesting  the  same  at  an  additional  cost  of 
$2,553.60 ;  that  the  note  thus  given  and  secured 
by  said  pledge  was  paid  after  its  maturity  by 
one  of  your  petitioners,  Charles  F.  Borah. 

*  •  *  Your  petitioners  show  that,  of  the 
amount  expended  up  to  the  seizure  of  May  12, 
1903,  to  wit,  $2,110.79  or  thereabouts,  the  said 
C.  A.  O'Niell  has  not  paid  any  part;  •  •  • 
that  after  the  seizure,  there  were  further  ex- 
penses  incurred,  up  to  December  10,  1903, 

*  •  •  in  the  sum  of  $2,553.50;  that  this 
amount   has   been   paid   by   your  petitioners 

*  •  *  ;  but  that  the  one-third  which  would 
otherwise  be  due  by  said  O'Niell  should  be  tax- 
ed as  costs,  and  paid  by  preference  out  of  the 
sale  of  the  plantation,  when  sold  and  how- 
ever sold,  and  they  reserve  the  right  to  have 
the  same  so  taxed,  or  to  claim  the  same  in  the 
future  litigation,  as  the  expense  is  still  going 
on  and  will  so  continue  until  the  property 
seized  is  sold  and  the  partnership  finally  dis- 
solved and  liquidated  •  *  •  ;  that  the  mules 

Surchased  *  •  *  were  settled  for  by  a  note, 
rawn,  in  solido,  by  O.  A.  O'Niell,  John  A. 
Landen,  and  C.  F.  Borah  [bearing  date,  as  we 
have  seen,  June  1,  1903]  •  *  *  ;  that  these 
mules  were  purchased  for  the  purpose  of  car- 
rying on  farming  operations,  for  the  year 
1903,  on  said  plantation,  and  that  the  note, 
as  executed  by  your  petitioners,  with  the  said 
C.  A.  O'Niell,  was  due,  one-third  by  each,  and 
that  petitioners  having  paid  the  said  note 
the  said  O'Niell  is  due  one-third  of  the  same, 

*  •  *  with  8%  per  annum  interest  •  *  * 
and  10%  attorney  s  fees.  Petitioners  further 
aver  that  the  partnership  existing  between  them 
should  be  dissolved  and  liquidated,  *  *  • 
and  •  •  *  your  petitioners  dre  entitled  to 
have  the  partnership  _  dissolved  and  liquidated. 
They  aver  that,  in  dissolving  this  partnership 
and  adjusting  the  accounts,  your  honor  should 
direct  the  manner  in  which  the  proceeds  realiz- 
ed from  the  sale  of  the  crop,  grown  during  the 
past  year,  should  be  credited,  and  after  so  di- 
recting the  credits  from  said  crop,  then  your 
petitioners  should  have  •   *   *   one-third  of 
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Whatever  may  have  been  expended  since  the 
said  seizure  taxed  as  costs  of  court,  in  the 
suit  of  Charles  F.  Borah  vs.  Charles  A.  O'Niell. 
as  whatever  indebtedness  has  been  incurred 
since  the  seizure  has  been  incurred  by  the  sher- 
iff, by  operation  of  law,  and  that,  while  the 
same  has  been  paid  by  *  *  *  C.  P.  Borah, 
pd  is  due  by  C.  A.  O'Niell,  the  same  should 
be  taxed  as  costs. 

"Wherefore  petitioners  pray  *  •  *  for  a 
judgment  decreeing  the  dissolution  of  the  part- 
nership existing  between  them  and  the  said  C. 
A.  O'Niell,  •  *  •  and  •  •  •  for  judg- 
ment against  the  said  C.  A.  O'Niell  for  the  full 
sum  of  $703.59,  it  being  one-third  of  the  amount 
advanced  and  which  is  due  by  the  said  C.  A. 
O'Niell  for  amounts  expended  in  raising  the 
crop,  up  to  the  date  of  the  seizure  of  his  in- 
terest in  said  property,  with  5%  per  annum 
interest  thereon,  from  May  12,  1903.  Petition- 
ers further  pray  for  judgment,  jointly,  in  their 
favor  •  •  *  for  one-third  of  the  amount  ex- 
pended for  mules,  to  wit,  $257.65,  with  8%  per 
annum  interest  thereon  from  January  1,  1904, 
and  10%  attorney's  fees,  or,  in  the  event  that 
the  court  should  fail  to  find  that  these  specific 
amounts  are  due,  then  for  judgment  for  what- 
ever-amount the  court  may  find  to  be  due  your 
petitioners  by  the  said  C.  A.  O'Niell,  after  di- 
recting the  manner  in  which  the  proceeds  of  the 
sale  of  the  said  crop  should  be  credited.  They 
further  pray  that  the  right  of  the  plaintiffs 
herein  be  reserved  to  demand  one-third  of  all 
amounts  expended  since  the  seizure  of  the  in- 
terest of  the  said  O.  A.  O'Niell,  and  to  have 
one-third  of  the  same  taxed  as  costs,  in  said 
executory  process,  upon  the  termination  thereof. 
And  they  further  pray  for  such  other  and  fur- 
ther remedy  and  relief  as  the  nature  of  the  case 
may  require  and  law  and  equity  permit." 

To  the  demand  so  made,  O'Niell  (original- 
ly) answered,  in  substance:  That  the  planta- 
tion had  been  operated,  in  1901  and  1902,  up- 
on advances  obtained  by  pledging  the  crop, 
and  that  the  same  course  might  have  been 
pursued  In  1903,  but  that  plaintiffs,  particu- 
larly Borah,  declined  his  offer  to  that  effect, 
and  that  Borah  and  Landen  were  conspiring 
to  bring  the  partnership  to  an  end  and  take 
over  the  plantation  and  business  for  their 
own  account;  that  "the  said  firm  of  O'Niell, 
Landen  &  Borah,  and  its  operations,  were 
suspended  by  said  Landen  and  Borah,  with- 
out knowledge  or  notice  to  respondent,  and  its 
place  taken  by  a  new  firm  called  'Landen  & 
Borah,*  who  carried  on  In  1903  the  business 
which  had  been  carried  on  by  O'Niell,  Landen 
&  Borah  theretofore.  *  *  •  That  he  pro- 
posed to  have  the  note  held  by  C.  P.  Borah, 
and  secured  by  mortgage  *  *  •  paid  or 
taken  up,  but  that  the  said  Borah  has  not  in- 
sisted upon  this,  and  suggested  that  the  same 
remain  in  his  hands.  •  •  •  That,  with- 
out warning  or  demand,  the  said  Borah  did, 
on  or  about  the  12th  day  of  May,  1903,  cause 
executory  process  to  Issue  *  •  •  on  said 
note,  and  that,  on  the  day  following, 
•  *  •  at  the  request  of  your  respondent, 
one  Matthew  Bell  agreed  to  take  up  said  note 
for  your  respondent  but  that  said  Borah  told 
the  said  Bell  that,  if  he  took  up  said  note, 
he  (Bell)  would  have  to  put  up  $1,000  addi- 
tionally for  advances,  otherwise  he,  the  said 
Borah,  would  Institute  suit  to  force  a  parti- 


tion of  said  plantation,  by  Hcitatlon,  and  stat- 
ed that,  as  the  property  was  not  divisible,  in 
kind,  without  loss  or  diminution  of  Its  value, 
the  said  Bell  would  be  forced  to  protect  him- 
self at  the  sale;  and  that  the  said  Borah 
thus  dissuaded  the  said  Bell  from  taking  up 
said  note.  •  •  •  That  this  was  done  for 
the  purpose  of  preventing  respondent  from 
participating  in  the  operation  of  the  planta- 
tion during  the  year  1903,  and  to  enable  the 
6a  id  Borah  to  sell  the  undivided  third  inter- 
est of  respondent  at  an  Inopportune  time  and 
purchase  the  same  for  himself,  or  for  himself 
and  Landen,  at  a  low  figure."  He  alleges 
the  transfer,  on  June  3,  1903,  of  the  balance 
of  $546  from  the  account  of  O'Niell,  Landen 
&  Borah  to  that  of  Landen  &  Borah.  He 
further  alleges  that  since  the  said  12th  day 
of  May,  1903,  the  said  plantation  has  been 
operated  by  the  said  firm  of  Landen  ft  Borah, 
although  your  respondent  was  entirely  igno- 
rant of  the  formation  of  said  firm  of  Landen 
&  Borah  until  the  19th  day  of  April,  1904. 

*  •  *  That  the  said  Landen  &  Borah  did 
not  make  any  expenditures,  since  the  close  of 
the  grinding  season  of  1902,  for  the  benefit 
of  O'Niell,  Landen  &  Borah,  nor  for  respond- 
ent's benefit,  but  that  any  expenditures  which 
they  may  have  made  were  with  a  view  of 
controlling  the  plantation,   for  themselves 

*  *  *  ;  and  that  the  said  Landen  &  Borah 
did  not,  at  any  time,  notify  or  inform  re- 
spondent of  their  intention  to  dissolve  the 
firm  of  O'Niell,  Landen  &  Borah.  •  •  • 
That,  after  they  had  exhausted  the  money 
taken  from  the  account  of  O'Niell,  Landen 
&  Borah,  they  discounted  their  note  of  $2.- 
500,  secured  by  pledge  of  the  crop  of  1903, 
and  placed  the  proceeds  to  the  credit  of  Lan- 
den &  Borah,  and  subsequently  discounted 
their  note  for  $500,  and  disposed  of  the  pro- 
ceeds In  the  same  way.  *  *  •  "That  he  Is 
not  a  member  of  the  firm  of  Landen  &  Borah, 
and  does  not  owe  any  portion  of  their  debts; 
that,  at  the  end  of  the  year  1902,  the  firm  of 
O'Niell,  Landen  &  Borah  only  owed  $5,600; 
which  was  secured  by  mortgage  on  the  St 
Mary  plantation,  and  which  was  not  due, 
but  that  the  said  Landen  &  Borah  now  pre- 
tend and  aver  that  since  they  have  been 
operating  the  plantation,  since  the  beginning 
of  the  year  1903,  the  Indebtedness  has  in- 
creased to  about  $11,000;"  that  he  signed 
the  (mule)  note  of  $720  "in  error,  and  under 
the  belief  that  it  was  for  the  benefit  of  the 
firm  of  O'Niell,  Landen  &  Borah,  which  re- 
spondent thought  still  existed."  After  other 
allegations,  he  prays  that  an  expert  account- 
ant be  appointed  to  examine  and  audit  the 
books  and  accounts  of  the  firm,  that  plain- 
tiffs' action  be  rejected,  and  that  his  right 
to  demand  a  final  settlement  be  reserved. 

The  suit  thus  referred  to  was  instituted, 
as  we  have  stated,  in  February,  1904,  while 
the  executory  proceeding  of  Borah  v.  O'Niell 
was  pending,  on  appeal.    In  May  following. 
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the  Court  of  Appeal  having  affirmed  the  or- 
der for  executory  process,  defendant  applied 
to  this  court  for  a  writ  of  review,  which 
was  denied,  about  June  23d,  and  on  the  fol- 
lowing day  he  tendered  to  the  acting  deputy 
sheriff  of  the  district  court  the  sum  of  $849.- 
61,  as  In  full  of  the  amount  called  for  by  the 
writ  In  his  possession,  but,  under  the  Instruc- 
tions of  the  plaintiff  in  the  writ,  the  tender 
was  refused,  oh  the  ground  that  the  amount 
tendered  did  not  include  the  10%  attorneys' 
fee,  called  for  by  the  writ,  and  did  not  In- 
clude, as  sheriff's  costs,  one-third  of,  say,  $2,- 
143.58,  the  amount  said  to  have  been  expend- 
ed in  operating  the  plantation  under  the 
Joint  management  of  Landen,  Borah,  and  the 
sheriff.  So  far  as  we  are  informed  by  the 
record,  the  sheriff  took  no  other  or  further 
steps  than  had  been  taken  on  May  12,  1903, 
in  the  matter  of  executing  the  writ  of  seizure 
and  sale.  On  July  23d,  defendant  applied 
for  and  obtained  from  the  district  court  a 
writ  of  injunction  prohibiting  further  pro- 
ceedings under  the  seizure  so  made,  on  the 
grounds  that  it  had  been  vacated  by  the  ap- 
peal; that  he  had  not  received  legal  notice; 
that  the  amount  tendered  by  him  was  all 
that  the  writ  properly  called  for;  and  that 
the  plaintiff  Borah  could  not  be  permitted 
in  that  way  to  disrupt  the  planting  partner- 
ship of  whlch.he  was  a  member.  He  further 
alleged: 

"That  it  is  contended  by  the  said  •  *  • 
Borah  that,  at  his  instigation,  the  said  John  A. 
Landen,  who  is  manager  of  the  said  plantation 
for  the  firm  of  O'Niell.  Landen  &  Borah,  was 
appointed  as  the  sheriffs  keeper  of  the  undivid- 
ed one-third  interest  in  said  plantation,  and 
shifted  his  position  from  that  of  manager  to 
that  of  keeper,  but  that  the  pretended  shifting 
of  position  was  merely  a  part  of  a  fraudulent 
conspiracy  between  said  Landen  &  Borah  to  dis- 
rupt and  wreck  the  firm  of  O'Niell,  Landen  & 
Borah,  and  defraud  petitioner  of  his  interest 
therein  and  in  said  plantation.  He  avers  that 
the  illegal  charges  made  by  said  sheriff  and  said 
seizing  plaintiff  were  not  disturbed  [disbursed] 
by  the  sheriff,  nor  did  any  portion  of  said 
amount  pass  through  his  hands;  and  that,  even 
if  the  seizure  were  legal,  the  said  illegal  charges 
were  not  such  as  could  be  taxed  as  costs." 

The  defendant  In  injunction  having  put  the 
case  at  issue,  it  was  tried,  with  the  case 
now  under  consideration,  and  on  December 
12,  1904,  the  district  court  gave  judgment 
to  the  effect  that  the  suspensive  appeal  from 
the  order  of  seizure  and  sale  operated  the  re- 
lease of  the  seizure,  and  hence  that  O'Niell 
was  not  bound  to  tender,  as  costs,  any 
amount  expended  by  or  through  the  sheriff 
In  planting  operations,  but  that  the  tender, 
as  made,  fell  short,  in  that  it  did  not  in- 
clude the  10  per  cent  attorney's  fee  called 
for  by  the  writ,  and  the  injunction  was  ac- 
cordingly dissolved.  From  the  judgment  so 
rendered,  both  parties  appealed,  suspenslve- 
ly,  and  In  August,  1905,  the  Judgment  ap- 
pealed from  was  amended  by  the  Court  of 
Appeal,  "to  the  extent  of  maintaining  the 
•   •   •   Injunction   •   •   •   In  so  far,  on- 


ly, as  to  prohibit  the  seizure  and  sale  of  the 
crops  and  movables  placed  on  said  plantation 
by  the  partnership  of  O'Niell,  Landen  &  Bo- 
rah, and  not  destined  for  Its  use  and  Im- 
provement," and  otherwise  affirm ed.  The 
instant  case  was  decided  by  the  district 
court  about  the  same  time  as  the  injunction 
suit,  and,  as  we  have  heretofore  stated,  was 
appealed  to  the  Court  of  Appeal,  brought 
before  this  court  by  writ  of  review,  remand- 
ed to  the  Court  of  Appeal,  and  finally  re- 
manded by  that  tribunal  to  the  district  court, 
with  a  ruling  (Interpreting  the  judgment  of 
this  court)  to  the  effect  that  the  petition  dis- 
closes a  cause  of  action  and  demand  for  a 
full  settlement  of  the  partnership,  and  that 
evidence  should  be  received  with  regard  to 
the  transactions  of  the  partners,  subse- 
quent, as  "well  as  prior,  to  the  12th  of  May, 
1903.  And  thereupon  defendant  filed  a  sup- 
plemental answer  (objected  to  by  plaintiff)  In 
which  he  alleges: 

'That,  in  his  original  answer,  he  reserved  the 
right  to  sue  for  a  full  and  final  settlement  of 
the  partnership,  but,  since  the  *  *  ♦  Su- 
preme Court  has  decided  that  such  settlement 
may  be  had  in  the  present  suit,  respondent  de- 
sires to  abide  by,  and  comply  with,  such  ruling, 
and  to  make  his  pleading  conform  entirely  there- 
with." 

And  he  further  alleges,  In  substance,  that 
plaintiffs  reimbursed  themselves  the  advances 
previously  made  by  them  In  1903  from  the 
money  borrowed  on  pledge  of  the  crop  of  that 
year,  belonging  to  the  firm  of  O'Niell,  Landen 
&  Borah,  "and  that  the  money  so  borrowed 
was  paid  from  the  proceeds  of  the  crops ;  that 
the  crops,  *  *  •  belonging  to  the  firm  of 
O'Niell,  Landen  &  Borah,  which  was  on  the 
plantation  in  1904  ready  for  harvest,  and 
which  was  then  proven  to  be  worth  at  least 
$7,000,  has  since  been  removed,  and  sold  for  at 
least  $7,587.40,  and  that  the  two  plaintiffs 
have  collected  and  appropriated  to  their 
own  use,  illegally,  •  •  •  those  entire  pro- 
ceeds, belonging  to  the  firm  of  O'Niell,  Land- 
en &  Borah.  •  *  *  That  the  plaintiffs  are 
really  indebted  unto  your  petitioner,  upon  set- 
tlement of  said  partnership,  which  they  (plain- 
tiffs) admitted,  on  the  former  trial,  was  still 
In  existence,  and  has  never  been  dissolved, 
nor  In  any  manner  settled  or  liquidated. 
•  •  *  Wherefore  he  prays  for  a  full  and 
final  settlement  and  liquidation  of  said  part- 
nership of  O'Niell,  Landen  &  Borah,  and  for 
judgment  *  *  *  for  at  least  the  sum  of 
$3,279.15,  •  •  •  and  for  what  further 
sums  may  be  found  due  *  *  *  on  final 
settlement,  •  •  •  and  *  *  *  for  all 
costs  hereof  and  for  all  general  and  equitable 
relief."  As  thus  finally  put  at  Issue,  the  case 
was  tried  in  the  summer  of  1906,  though  thr 
Judgment  from  which  the  present  appeal  was 
taken  was  not  rendered  until  October,  1907. 
Upon  the  trial  in  question  It  was  shown, 
among  other  things,  that,  in  December,  1904, 
immediately  after  the  suspensive  appeal  had 
been  taken  from  the  judgment  first  render** 
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in the  case,  John  A.  Baldwin,  Jr.,  had  obtain- 
ed an  order  for  the  seizure  and  sale  of  the 
entire  plantation,  on  notes  amounting  to 
$6,600,  which  had  been  given  by  O'Nlell  and 
Borah  In  part  payment  of  the  purchase  price ; 
and  we  find  in  the  record  a  letter  from  O'Nlell 
to  Baldwin  (of  date  March  8,  1904),  concern- 
ing the  notes  sued  for,  from  which  we  make 
the  following  excerpts,  to  wit : 

"If  yon  desire  to  have  these  notes  taken  up 
before  any  public  sale  is  made  of  the  plantation, 
let  me  know,  and  I  will  have  them  taken  up  en- 
tirely. As  I  told  you  on  the  day  after  you  took 
up  these  notes,  I  cannot  afford  to  pay  you  10% 
attorney's  fees  nor  any  other  unnecessary  costs. 
I  do  not  say  that  you  place  yourself  into  this 
matter  for  the  purpose  of  imposing  attorney's 
fees  or  other  expense  upon  me,  but  your  refusal 
to  state  your  position  in  the  matter  leaves  me  in 
a  very  awkward  predicament.  Will  you  carry 
the  mortgage  as  an  investment  after -the  sale  of 
the  plantation  of  [in]  the  partition  proceedings? 
Please  let  me  know  your  wishes  and  intentions 
in  this  matter,  and  greatly  oblige." 

Baldwin's  reply,  dated  March  9, 1904,  reads 
in  part  as  follows : 

"In  our  previous  conversation  on  this  subject 
I  had  intended  to  make  it  clear  to  you  that  I 
must  refer  the  details  of  this  business  to  learn- 
ed counsel  of  the  law  service,  C.  F.  Borah,  Es- 
quire, to  whose  judgment  I  largely  defer.  Tou 
say,  'I  cannot  afford  to  pay  you  10%  attorney's 
fees,'  etc.  If  you  mean  to  insinuate  that  I 
should  recover  this  money,  or  any  part  of  it, 
you  are  off  yonr  nut.  I  had  nothing  to  do  with 
the  writing  of  that  10%  in  the  contract  It  is 
an  act  of  the  attorney,  made  by  the  attorney,  for 
the  aggrandizement  of  the  attorneys.  I  have 
always  privately  considered  it  not  much  other 
than  extortion.  But  you  ought  not  to  ask  me  to 
interpose  to  prevent  the  consequence  of  your 
own  act    Yours  very  truly,"  etc 

Being  examined  as  a  witness  in  the  case  (by 
the  defendant  himself).  Mr.  Baldwin  gives 
the  following,  with  other,  testimony,  to  wit: 

"Q.  At  whose  request  did  you  purchase  these 
notes;  at  whose  suggestion?  A.  Judge  Borah, 
my  learned  counsel  of  the  land  service.  He  told 
me  that  they  were  for  sale  •  *  *  and  that 
he  thought  they  would  be  a  good  investment 
and  I  bought  them  •  *  *  Q.  Who  suggested 
that  you  foreclose  on  this  mortgage?  A.  I  don't 
know  whether  there  were  any  suggestions  about 
it.  Q.  Did  you  ever  make  a  demand  on  me  for 
the  payment  of  these  notes?  A.  I  don't  remem- 
ber if  I  did  or  not  I  don't  remember  whether 
I  made  demand  on  you  or  not,  but  I  think  I 
suggested  to  my  learned  counsel  to  do  so,  but 
whether  he  did  or  not  I  don't  know.  I  left  every- 
thing in  his  hands.  Q.  Did  you  ever  make  de- 
mand on  me  before  you  incurred  any  attorney's 
fees;  before  you  placed  the  notes  in  the  hands 
of  your  attorney?  A.  I  don't  remember  about 
that.  Q.  Do  you  remember  my  telling  you  that 
I  wouia  make  good  the  notes  whenever  you  made 
demand  for  your  money?  A.  I  do  not  remember 
your  making  any  such  guarantee.  •  *  •  Q. 
What  was  your  reason  for  refusing  to  grant  me 
time  in  which  to  take  up  these  notes,  and  save 
the  attorney's  fees,  and  in  refusing  to  notify  me 
that  you  wanted  your  money?  A.  I  did  not 
love  you.  I  did  not  consider  myself  under  any 
obligation  to  you,  whatever.  I  certainly  am  not 
in  love  with  you,  sir.  *  *  •  Q.  You  say  Mr. 
Milling  represented  you  from  the  time  you  plac- 
ed the  notes  in  his  hands?  A.  I  placed  the 
notes  in  bis  hands  for  him  to  execute  upon  them. 
Q.  Didn't  you  place  them  in  the  hands  of  Mr. 


Borah,  and  he  placed  them  In  the  hands  of  Mr. 

Milling?   A.  No,  sir." 

Mr.  Milling  says  in  the  testimony : 

"I  am  not  the  attorney  of  Mr.  Landen,  in  this 
litigation,  but  I  was  employed  by  Mr.  Borah 
to  represent  him,  and  Mr.  Mayer  was  employed 
by  Mr.  Landen  to  represent  him.  *  *  *  I 
wish  to  state  to  the  court  that  I  represented 
both  Mr.  Borah  and  Mr.  Baldwin,  and  that  I 
considered  that  I  had  a  perfect  right  to  represent 
them  both,  so  long  as  their  interests  did  not  con- 
flict and  that  I  considered  that  I  had  this  right 
under  the  law." 

The  evidence  shows  that  the  plaintiff  Land- 
en was  appointed  sheriff's  keeper  in  the  Bald- 
win seizure,  as  he  had  been  in  the  attempted 
Borah  seizure,  and  that  he  signed  a  receipt 
prepared  in  the  office  of  the  plaintiffs  attor- 
ney reading  in  part  as  follows,  to  wit : 

"January  14,  1905. 

"Received  of  John  B.  Sanders,  sheriff  of  the 
parish  of  St  Mary,  La.,  the  following  describ- 
ed property:  That  certain  tract  of  lana  •  •  • 
also  the  following  property,  attached  to  amid 
land:  13  mules ;  2  carts ;  2  wagons ;  5  plows ; 
10  sets  of  gear;   600  barrels  of  corn,  more  or 

less;   horses;   55  loads  of  hay,  more  or 

less.  L  the  undersigned  agree  to  keep  and  hold 
the  above  property,  in  the  suit  of  John  Baldwin. 
Jr.,  vs.  0.  A.  O'Niell  et  als,,  No.  11,52a  as 
keeper,  subject  to  the  orders  of  the  sheriff  of 
the  parish  of  St.  Mary.  [Signed]  John  A 
Landen." 

Both  of  the  plaintiffs  herein  were  present 
at  the  sale,  made  by  the  sheriff  under  the 
Baldwin  writ,  and  the  plaintiff  Borah  was  a 
bidder  upon  the  property  for  himself  and 
Landen.  Neither  of  them  pretended  that  the 
mules,  corn,  and  hay  were  not  to  be  sold  with 
the  land.  The  deputy  sheriff,  in  making  the 
sale,  was  in  communication,  through  the  tele- 
phone with  the  sheriff,  and  the  latter  was 
then  in  the  office  of  Baldwin's  attorney  who 
was,  as  we  have  seen,  also  the  attorney  of 
Borah.  The  stenographer  employed  in  that 
office  prepared  the  form  of  the  act  of  sale  in- 
tended to  be  used  leaving  blank  spaces  for 
only  the  amount  of  the  purchase  price,  the 
name  of  the  purchaser,  and  the  date.  The 
property  was  adjudicated  to  J.  O.  Rodriguez, 
for  $13,700,  and  the  price  was  paid  In  cash. 
Landen  remained  on  the  plantation  for  five  or 
six  days  after  the  sale,  and  during  that  time 
made  no  claim  to  any  of  the  mules,  beyond  a 
request,  as  he  was  leaving,  that  a  team  be 
loaned  to  him  to  haul  away  his  personal  ef- 
fects, and  the  corn  and  hay,  to  which  latter 
he  had  asserted  a  claim  only  a  day  or  two 
before,  and  a  team  was  loaned  to  him  to  move 
bis  personal  effects,  but  his  right  to  the  corn 
and  hay  was  denied,  it  being  made  plain  to 
him  that  Rodriguez  asserted  title  to  the  same, 
as  included  in  his  purchase,  and  the  fact 
being  that  there  was  no  more  than  was  neces- 
sary for  the  maintenance  of  the  stock  on  the 
place.  The  mules  were  all  work  animals 
which  had  been  bought  by  the  owners  of  the 
plantation  and  placed  there  for  Its  cultiva- 
tion. Borah  testifies,  concerning  the  corn  and 
bay,  as  follows: 
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"Q.  State  whether  or  not  yon  got  any  of  the 
corn  and  hay  made  in  1904?  A.  I  did  not. 
There  was  some  corn  left  there,  and  I  told  Mr. 
Lenden  to  make  a  demand  for  it,  but  he  did  not 
press  the  demand,  for  I  told  him  that  we  could 
get  it  in  another  action.  In  my  opinion  it  was 
movable  property,  as  decided  in  the  47th  An- 
nual. *  *  •  Q.  You  did  not  press  the  claim? 
A.  No,  sir ;  rather  than  have  any  more  litigation 
about  the  place,  or  anything  pertaining  to  it,  I 
decided  to  let  it  go.** 

On  the  day  upon  which  it  was  adjudicated 
to  him,  Rodriguez  sold  the  property  to  the 
defendant,  the  mules,  "corn  and 'other  feed 
stuffs"  being  specifically  Included.  On  March 
11th  following,  O'Niell  reconvened  to  Rodri- 
guez an  undivided  half  interest  In  the  proper- 
ty, and  on  September  1, 1906,  the  two  co-own- 
ers sold  the  whole  property  to  the  North 
Bend  Sugar  Company,  the  deed  specifying 
mules,  but  not  feed  stuff. 

In  giving  his  reasons  for  the  judgment  ap- 
pealed from,  the  learned  Judge  of  the  district 
court  says: 

"After  the  cause  was  remanded,  the  circuit 
court  declined  to  decide  the  case,  as  presented 
to  them,  but  remanded  it  to  this  court  'for  the 
purpose  of  receiving  evidence  of  all  partnership 
transactions,  its  assets,  and  liabilities,  and  all 
matters  connected  therewith,  bo  that  a  full  and 
complete  accounting  may  be  had,  proper  dis- 
position ordered  of  any  assets,  and  responsibil- 
ity recognized  and  decreed  for  any  liability  of 
tbe  partners  among  themselves.'  This  is  that 
honorable  court's  interpretation  of  the  judgment 
of  the  Supreme.  Court,  when  refusing  the  mo- 
tion for  rehearing.  Following  the  instructions 
of  the  Court  of  Appeal,  during  the  present 
trial,  I  bave  received  all  evidence  in  reference 
to  all  partnership  transactions,  its  assets  and 
liabilities,  and  all  matters  connected  therewith, 
from  the  inception  of  the  partnership  to  the 
date  on  which  the  plantation  was  sold,  under 
executory  process,  in  suit  entitled  "John  Bald- 
win, Jr..  vs.  C.  A.  O'Niell  et  als.,  No.  of 

the  docket  of  this  court."  I  have  concluded 
that,  after  the  seizure  of  May  12,  1903,  which 
dissolved  the  partnership,  O'Niell  could  not  be 
held  liable  as  a  partner.  I  therefore  settled 
the  partnership  affairs  up  to  that  date.  I  took 
the  position  that  any  debts  incurred  after  the 
seizure  which  dissolved  the  partnership  were 
not  involved  In  the  settlement  thereof.  This 
seems  to  have  been  the  opinion  of  the  Supreme 
Court,  but  it  was  not  so  construed  by  the 
Court  of  Appeal.  The  latter  court  decides,  as 
I  understand  their  decision,  that  the  crops  of 
1908  were  partnership  assets  because  they  were 
pitched  with  partnership  funds;  that  the  mov- 
ables on  the  plantation,  such  as  farming  uten- 
sils, carts,  plows,  etc.,  are  likewise  partnership 
property;  and.  reasoning  from  the  premise 
advanced  by  them,  I  conclude  that  they  con- 
sider that  the  crops  of  1904  are  connected  with 
the  partnership  affairs,  because  they  were  made 
with  partnership  property,  to  wit,  with  the 
mules  and  farming  implements.  Therefore  I 
have  considered  all  these  matters,  and  have 
settled  and  liquidated  tbe  partnership  with 
reference  to  them.  In  my  original  judgment,  I 
found  'that  the  amount  due  by  C.  A.  O'Niell, 
on  account  of  the  expenses  of  this  planting 
copartnership,  up  to  May  12,  1903,  was  $509.- 
99,  with  5  per  cent,  per  annum  interest  from 
May  12,  1903,  and  the  further  sum  of  $257.G5, 
with  8  per  cent,  per  annum  interest  from  Jan- 
uary 1.  1904,  until  paid,  and  10  per  cent,  on 
the  aggregrate  amount,  as  attorney's  fees,  this 
being   the  one-third  due  by  O'Niell  on  the 


note  executed  by  him,  In  solldo,  with  the  plain- 
tiffs herein.'  This  amount  was  obtained  from 
the  proof  in  the  record,  up  to  May  12,  1903. 
I  find  from  the  proof  in  tbe  record  that  the 
expenses  for  making  tbe  crop  from  May  12, 
1908,  until  December  10,  1903, 

were    $2^67.85 

Less  proceeds  of  crop  of  1903. . .  1,378.74 

™                  .  *  989.11 

Five  per  cent.  Interest  on  same 
to  December  81,  1904   52.34 

$1,041.46 

One-third  chargeable  to 
O'Niell   $347.15 

The  crop  of  1904  sold 

for   $7,597.40 

The  expenses  amount- 
ed to   4,924.60 

Net  gain    $2,672.80 

One-third  due  O'Niell  $890.93% 

Amount  due  by  O'Niell  on  crop 
of  1903,  up  to  May  12,  with 

interest    552.71 

Amount  due  by  O'Niell  on  crop 
of  1903  from  May  12  to  De- 
cember 10,  1903   847.15 

$  899  86 

Amount  due  O'Niell  from  crop  of 
1904   

Balance  due  by  O'Niell   8.92%" 

The  learned  Judge  further  concluded  that 
the  mules  on  the  plantation  were  Included  In 
the  sale  under  Baldwin's  writ,  but  that  the 
com  and  hay  were  not  so  included,  and  that 
O'Neill,  having  taken  possession  as  purchaser 
from  Rodriguez,  should  account  to  plaintiff 
for  two-thirds  of  the  value  thereof,  which  he 
fixes  at  $766.66%. 

He  therefore  gives  Judgment  against  de- 
fendant for  $775.59,  with  interest,  at  5  per 
cent,  from  February  25,  1905,  and  for  $257.65, 
with  interest  at  8  per  cent  from  January  1, 
1904,  and  10  per  cent,  upon  the  aggregate  of 
principal  and  interest,  as  attorney's  fees.  He 
further  condemns  defendant  to  pay  all  costs. 

Plaintiffs  allege,  In  their  petition,  that  the 
amount  realized  from  the  sale  of  the  crop, 
"and  other  credits,"  In  1903,  was  $1,428.23, 
and  that  the  expenses,  up  to  December  10th 
(when  the  crop  was  sold),  were  $4,664.39,  of 
which  amount,  they  say,  $2,110.79  were  ex- 
pended up  to  May  12th;  from  which,  It 
would  follow  that  $2,553.60  were  expended  be- 
tween May  12th  and  December  10th.  In  ad- 
ministering their  proof,  however,  they  show 
that  the  amount  expended  between  the  dates- 
mentioned  was  $2,367.85,  and  it  Is  admitted 
that,  from  the  $2,110.79  alleged  to  bave  been 
expended  up  to  May  12th,  there  are  to  be  de- 
ducted an  item  of  $470,  charged  for  cotton 
seed  meal,  of  which,  plaintiffs  have  paid  only 
their  shares,  and  the  sum  of  $110.83,  over- 
charged for  the  salary  of  Landen,  as  man- 
ager. Pretermitting  the  question  of  Interest 
on  money  advanced  by  plaintiffs  and  the  10 
per  cent,  attorney's  fees  allowed  them  on 
the  note  given  for  the  purchase  of  the  mules. 
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the expense  account  for  1903,  for  one-third  of 
which  defendant,  considered  as  a  partner, 
should  be  held  liable,  may  therefore  be  stated 
as  follows,  to  wit: 

Expenses  to  May  12   $2,110  79 

Less  bill  for  cotton  seed 
meal   1470  00 

Lena  overcharge  for  sal- 
ary of  Landen   110  88     680  88  $1,529  96 

Expense  from  May  12  to  Dec.  10   2,367  85 

Total  expenses    $3,897  81 

Less  proceeds  of  crop  "and  other  credits"    1,428  28 

Excess  of  expenditures  over  receipts   $2,469  58 

Of  which  defendant  is  liable  tor  one-third, 
or    $  828  19 

And  to  this  Is  to  be  added  one-third  of 
$772.96,  being  the  amount  expended  by 
plaintiff,  January  i,  1904,  In  paying,  with 
interest,  the  note  of  $720,  given  for  the 
purchase  of  mules  In  February,  1903....  -    267  66 

$1,080  84 

The  crop  of  1904  sold  for  $7,597.40,  as 
against  which  plaintiffs  charge  expenses  to 
the  amount  of  $4,924.60,  thus  showing  a  cred- 
it balance  of  $2,672.80.  In  the  expense  ac- 
count, there  is  an  Item  concerning  which 
plaintiff  Borah  testifies  as  follows: 

"It  will  be  seen  here  on  this  statement,  marked 
*A,'  the  item  of  February  13,  'By  cash  on  pay- 
roll, $50,'  that  it  is  not  checked.  I  don't  think 
I  had  a  voucher  for  it.  I  looked  for  it  but 
could  not  find  it.  It  may  have  been  that  Mr. 
Landen  went  to  the  bank  and  asked  for  the 
money  and  they  gave  it  to  him.  The  check 
would  be  made  payable  to  cash.  I  have  so  many 
checks  made  out  to  cash  that  it  is  hard  to  tell 
which  ones  were  made  out  for  the  plantation  un- 
less some  mark  was  made  on  them.  I  generally 
made  a  note  on  the  check,  as  to  what  it  was 
for,  when  the  check  was  made  payable  to  cash, 
as,  for  instance,  this  check  No.  14,  I  noted  on  it 
what  it  was  for.  •  •  *  Q.  What  notation  did 
you  make?  A.  On  this  check.  No.  14,  dated 
June  30,  1904,  'Pay  to  cash  $226.10,  pay  roll  for 
June.'  Q.  Then,  if  you  had  not  made  that  nota- 
tion on  the  check,  you  would  not  have  been  able 
to  state  what  it  was  for?  A.  No,  sir;  for  there 
would  be  nothing  to  show  what  it  was  for.  Q. 
Then,  all  the  items  on  this  statement  marked 
'A,'  which  are  checked,  were  ail  paid  by  you? 
A.  Yes,  sir.  Q.  They  were  all  paid  out  of  your 
personal  account?  A.  Yea,  sir,  etc 

It  will  be  observed,  however,  that  the  wit- 
ness states  that  the  item  of  $50,  here  in  ques- 
tion, was  not  checked  (or  verified);  that 
he  was  unable  to  find  a  voucher  for  it ;  and 
that,  If  he  had  found  the  return  check,  of 
date  February  13th,  he  would  not  have 
known  whether  it  had  been  given  for  planta- 
tion expenses  unless  it  had  contained  a  note, 
or  memorandum,  to  that  effect  The  item  is 
therefore  unproved.  There  is  another  Item, 
charged  upon  the  same  date  (February  13, 
1904),  "H.  Block,  for  deed  to  Thorguson, 
$8.00,"  which  does  not  appear,  and  is  not 
shown,  to  be  chargeable  to  plantation  ex- 
penses. There  are  also  two  items,  the  one 
of  $4.10,  and  the  other  of  $116,  charged  for 
Interest  on  advances,  which  for  present  pur- 
poses will  be  deducted,  so  that  the  account 
for  1904  will  stand  as  follows: 


Proceeds  of  crop   $7,5*7  41 

Expenses    $4^24  60 

Less  item  of  February  12, 

1904,  not  proved  $  60  00 

Lees  item  of  February  13, 

1904.  not  proved   8  00 

Less  item  of  January  80, 

1904,  interest  charge....     4  10 
Less  item  of  December  21, 

1*04,  Interest  charge....   1M  00      178  10    4.746  51 

Excess  of  receipts  over  expenditures   $2,850  96 

Of  which  defendant  is  entitled  to  one-third 
or    »>» 

Share  of  loss  due  by  defendant  on  crop 
of  1903    $1,080  81 

Less  share  of  profit  due  to  defendant  on 
crop  of  '04   950  X 

Balance  due  by  defendant   $  120  M 

Opinion. 

It  is  true  that,  in  the  original  opinion 
handed  down  by  this  court  reviewing  the 
action  of  the  court  of  appeal  In  maintaining 
defendant's  exception  of  no  cause  of  action, 
there  are  some  expressions,  used  arguendo 
to  the  effect  that  Borah's  alleged  seizure 
of  defendant's  interest  in  the  plantation  op- 
erated a  dissolution  of  the  partnership,  bat 
on  rehearing  it  was  said,  "It  may  be  con- 
ceded that  a  partnership  is  not,  ipso  facto, 
dissolved  by  the  seizure  of  the  interest  of 
one  of  the  members,"  and  it  was  held  that 
"without  reference  to  the  question  of  dls- 
olution  vel  non,  •  •  •  the  petition  dis- 
closes a  cause  of  action";  and  the  Court  of 
Appeal  correctly  Interpreted  the  Judgment  so 
rendered  in  remanding  the  case  for  further 
evidence  concerning  the  transactions  and 
relations  of  the  parties,  subsequent  as  well 
as  prior  to  May  12,  1903.  That  an  order  by 
virtue  of  which  a  writ  of  seizure  and  sale 
may  issue  is  In  so  far  a  judgment  as  that 
an  appeal  will  lie,  and  that  the  time  and 
conditions  within  and  upon  which  the  appeal 
is  to  be  taken,  in  order  to  suspend  the  execu- 
tion of  such  judgment,  are  regulated  by 
Code  Prac.  art.  575,  are  no  longer  open  ques- 
tions. Tllghman  v.  Dias,  12  Mart  (O.  S.) 
691 ;  Gurlle  et  aj.  v.  Coquet,  3  Mart.  (N.  S.) 
499;  Mathe  v.  McCrystal,  11  La.  Ann.  4; 
Lombas  v.  Robichaux,  Sheriff  et  als..  14 
La.  Ann.  105;  State  v.  Judge,  16  La.  Ann. 
392.  It  Is  equally  well  settled  that,  so  long 
as  it  is  taken  within  the  delay  allowed  by 
law,  a  suspensive  appeal  devests  the  trial 
court  of  jurisdiction  to  execute  the  judg- 
ment appealed  from,  whether  It  be  taken 
the  moment  the  Judgment  becomes  appeal- 
able or  at  a  later  period,  within  such  delay. 
Smelser  v.  Blanchard,  15  La.  Ann.  254;  State 
ex  rel.  Gourgotte  v.  Porte,  27  La.  Ann.  431; 
State  ex  rel.  Stuart  v.  Judge,  45  La.  Ann. 
1325,  14  South.  59.  It  Is  true,  and  It  has 
so  been  held  by  this  court,  that,  "If  an  exe- 
cution issues  prematurely,  the  party  injured 
cannot  demand  to  have  an  injunction,  re- 
straining it,  perpetuated,  if  his  adversary 
has  a  right  to  obtain  another  execution  as 
soon  as  the  Injunction  against  the  former 
is  perpetuated"  (Dayton  v.  The  Commercial 
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Bank  of  Natchez,  6  Rob.  20) ;  from  which  It 
follows  that  an  execution  may  Issue  within 
the  delay  allowed  for  a  suspensive  appeal, 
np  to  the  time  that  the  appeal  Is  taken,  and, 
a  fortiori,  would  this  seem  to  be  true  as  to 
the  writ  of  seizure  and  sale,  since  Code  Prac 
art.  736,  provides  that: 

"In  obtaining  this  order  of  seizure,  It  shall  suf- 
fice to  give  three  days'  notice  to  the  debtor, 
counting  from  that  on  which  the  notice  is  given," 
etc. 

The  three  days  thus  referred  to,  are,  how- 
ever, "days  of  grace,  given  to  the  possessor 
of  mortgaged  property  to  pay  the  debt  de- 
manded, before  a  seizure  by  the  sheriff," 
the  delay  within  which  he  may  suspend 
the  execution  of  such  order,  by  appeal,  being 
fixed  by  Code  Prac.  art.  575.  Lombas  v.  Robl- 
chaux,  supra.  When,  therefore,  the  party  In 
Interest  causes  a  writ,  either  of  fieri  facias 
or  of.  seizure  and  sale,  to  Issue  within  the 
delay  allowed  for  suspensive  appeal  from  the 
Judgment  to  be  executed,  he  assumes  the 
risk  of  having  the  writ,  and  the  seizure  made 
thereunder,  vacated  and  avoided,  and  sub- 
jects himself  to  a  possible  action  In  damages, 
as  the  result  of  an  appeal,  which,  if  taken 
within  the  legal  delay,  may  operate  to  sus- 
pend the  execution  of  the  judgment,  as  from 
the  moment  that  such  judgment  may  have 
become  final  and  appealable.  In  the  case 
at  bar,  the  defendant,  having,  within  the 
legal  delay,  taken  his  suspensive  appeal 
from  the  order  of  seizure  obtained  by  the 
plaintiff,  Borah,  the  writ  and  seizure,  pre- 
maturely issued  and  made,  were  vacated 
and  avoided,  and,  although  It  was  subsequent- 
ly held  by  the  Court  of  Appeal  that  the  writ 
might  properly  Issue  as  to  the  plantation, 
though  not  as  to  the  growing  crop,  mules  and 
movables,  we  find  no  evidence  in  the*  record 
that  any  other  writ  was  Issued  or  any  other 
seizure  made;  In  fact,  some  months  before 
the  judgment  thus  referred  to  was  rendered, 
the  whole  plantation  was  sold,  under  the  sei- 
zure made  at  the  Instance  of  Baldwin,  as 
the  holder  of  notes,  secured  by  mortgage 
and  privilege  priming  the  mortgage  of  the 
plaintiff  whose  foreclosure,  upon  the  one- 
third  interest  of  the  defendant,  was  neces- 
sarily abandoned. 

We  find  nothing,  therefore,  In* the  prema- 
ture seizure  of  May  12,  1008,  which  would 
justify  us  In  holding  that  the  partnership  be- 
tween plaintiffs  and  defendant  was  thereby 
dissolved,  nor  do  we  find  anything  in  the  mul- 
tifarious pleadings  of  the  parties,  plaintiff  or 
defendant,  which  can  be  said  to  commit  ei- 
ther to  the  position  that  the  partnership  was 
so  dissolved.  The  prayer  of  the  petition  in 
this  case,  filed  some  eight  months  after  the 
seizure  In  question,  is  (among  other  things) 
"for  a  judgment  decreeing  a  dissolution  of 
the  partnership  existing  between  them  [plain- 
tiffs] and  the  said  C.  A.  O'Niell."  Defendant, 
in  his  original  answer,  alleges  that  plaintiffs 
conspired  to  bring  the  partnership  to  an  end; 
that  they  suspended  Its  operation  without  no- 


tice to  him,  and  conducted  its  business,  as 
the  firm  of  Landen  &  Borah;  that  he  was 
not  a  member  of  said  firm,  did  not  know  of 
its  existence,  and  is  not  liable  for  the  debts 
contracted  by  it;  that  they  did  not  Inform 
him  of  their  intention  to  dissolve  the  firm  of 
O'Niell,  Landen  &  Borah ;  "that,  at  the  time 
be  signed  the  mule  note,  sued  on  herein,  he 
did  not  know  that  the  plaintiff  had  in  fact 
dissolved  the  firm  of  O'Niell,  Landen  &  Borah 
and  had  organized  the  firm  of  Landen  & 
Borah,  •  *  •  and  he  signed  said  note  un- 
der the  belief  that  the  firm  of  O'Niell,  Lan- 
den &  Borah  still  existed."  In  his  supple- 
mental answer,  filed  after  it  had  been  de- 
cided by  the  appellate  court  that  the  partner- 
ship was  not,  ipso  facto,  dissolved  by  the 
seizure  and  that  plaintiffs  petition  discloses 
a  cause  of  action  for  a  full  settlement  of  all 
partnership  matters,  without  reference  to  the 
seizure  or  date  of  dissolution,  defendant,  ac- 
cepting the  ruling  thus  made,  alleges  that  the 
partnership  "has  never,  yet,  been  legally  dis- 
solved or  in  any  manner  liquidated,"  and 
prays  for  a  final  settlement  on  that  basis. 

In  view  of  the  situation  thus  presented,  it 
is  unnecessary  to  inquire  whether  the  action 
of  the  plaintiffs  would  not  have  afforded  de- 
fendant a  just  ground  for  asking  that  the 
partnership  be  dissolved,  as  of  date  May  12, 
1903.  Possibly,  it  might  have  been  to  his 
advantage  to  take  that  position.  On  the  oth- 
er hand,  it  is  quite  clear  that  plaintiffs  could 
not  dissolve  the  partnership,  without  the 
knowledge  of  defendant,  or,  by  attempting,  at 
an  inopportune  moment  and  without  previous 
notice,  to  enforce  the  payment  of  a  personal 
debt,  due  by  him  to  one  or  both  of  them,  or 
by  illegally  excluding  him  from  participating 
in  the  business. 

The  partnership  was,  therefore,  not  dis- 
solved until  February  25,  1905,  when  the 
plantation,  for  the  cultivation  of  which  It  was 
organized,  was  sold  by  the  sheriff  in  satis- 
faction of  the  mortgage  held  by  Baldwin. 
We  have  found  that,  for  the  purposes  of  the 
settlement,  defendant  is  indebted  to  plain- 
tiffs in  the  sum  of  $130.54,  the  questions  of 
his  liability  for  Interest  on  money  advanced 
to  the  partnership  by  the  plaintiffs,  for  the 
10  per  cent  attorney's  fees,  stipulated  in  the 
mule  note,  and  for  the  value  of  the  mules, 
corn,  and  hay  which  were  on  the  plantation 
when  the  sale  was  made,  being  left  for  de- 
cision. Plaintiffs  advanced  some  money  dur- 
ing the  early  part  of  the  year  1903,  but  in 
July  of  that  year,  they  obtained  from  the 
St.  Mary  Bank  the  sum  of  $2,500  (less  dis- 
count) upon  their  note,  secured  by  pledge  of 
the  growing  crop,  and,  soon  afterwards,  re- 
imbursed the  advances  previously  made  by 
them,  presumably,  by  taking  up  their  dis- 
counted obligations,  so  that  on  July  13,  1903, 
they  were  not  out  of  pocket  Thereafter, 
during  the  remaining  six  months  of  1903, 
they  made  other  advances  (including  the 
$2,500  necessary  to  pay  their  outstanding 
note)  amounting,  in  the  aggregate,  to,  say. 
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$3,897.81,  of  which  they  recovered  from  the 
proceeds  of  the  crop  "and  other  credits" 
$1,428.23,  leaving  them  creditors  of  the  part- 
nership In  the  sum  of  $2,469.58,  of  which 
amount,  as  we  have  seen,  the  defendant  owes, 
say,  $823.20.  Upon  the  other  hand,  plaintiffs 
owe  defendant  $960.30  as  his  share  of  the 
profits  of  the  year  1904,  and  If  he  Is  liable  to 
them  for  Interest  they  are  also  liable  to  him. 
The  advances  were,  however,  made  by  plain- 
tiffs in  various  amounts  and  at  different 
dates,  and  the  proceeds  of  the  crop  of  1904 
were  received  by  them  in  the  same  way,  so 
that  it  would  be  difficult,  If  not  Impossible,  to 
make  an  exact  calculation  of  any  balance  of 
Interest  that  might  be  due  either  way.  More- 
over, there  was  no  agreement  that  Interest 
should  be  allowed  to  either  of  the  partners 
on  advances  Incidentally  made  in  the  course, 
and  for  the  purposes,  of  the  business,  or  upon 
balances  due  either  for  advances  or  other- 
wise. The  case,  therefore,  falls  under  the 
general  rule,  as  thus  stated,  to  wit: 

"It  Is  usually  held  that  interest  should  not  be 
allowed  or  charged  upon  advances,  overdrafts, 
or  undivided  profits,  in  the  absence  of  a  special 
agreement  to  that  effect.  Such  transactions  con- 
stitute mere  items  in  the  partnership  accounts, 
and  before  the  accounts  are  settled  and  a  balance 
struck  there  is  no  duty  to  pay  over  the  money, 
and  therefore  a  charge  of  interest,  as  damages, 
cannot  be  justified."  A.  &  E.  Enc.  of  Law 
(2d  Ed.)  vol.  22,  p.  125;  Hen.  Dig.  vol.  2, 
p.  1903,  IV  (b). 

Plaintiffs  claim  for  the  10  per  cent  stipulat- 
ed In  the  "mule"  note  to  be  paid  as  attorney's 
fees  has  still  less  in  the  way  of  reason,  law, 
or  equity  to  support  it,  and  appears  to  be 
predicated  upon  a  misapprehension  of  the 
partnership  relation. 

The  mules,  for  the  price  of  which  the  note 
in  question  was  given,  as  also  the  other  mules 
on  the  plantation,  were  placed  there  by  the 
owners  for  the  service  of  the  plantation,  be- 
came immovable,  by  destination,  and  were  af- 
fected by,  and  sold  under,  the  mortgage  held 
by  Baldwin;  and  the  same  thing  may  be  said 
of  the  corn  and  hay.  Calder  v.  Creditors,  47 
La.  Ann.  346,  16  South.  852;  Maginnis  v.  Oil 
Co.,  47  La.  Ann.  1489, 18  South.  459;  Succes- 
sion of  Allen,  48  La.  Ann.  1047,  20  South. 
193,  55  Am.  St.  Rep.  295;  Baker  et  als.  v. 
Lee  &  Parks,  49  La.  Ann.  874,  21  South.  588; 
R«v.  Civ.  Code,  art  468;  Code  Prac.  art 
645. 

A  balance  having  been  found  due  by  de- 
fendant he  was  properly  condemned  for  the 
costs  of  the  district  court  St  Romain  v. 
Robeson,  12  Rob.  194. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  reducing  the  aggregate  amount 
awarded  to  plaintiffs  from  $1,033.24  to  $130.- 
54,  rejecting  their  demand  for  10  per  cent 
on  any  part  of  the  amount  as  attorney's  fees, 
and  allowing  interest  on  said  $130.54  at  the 
rate  of  5  per  cent,  per  annum  from  the  date 
at  which  the  Judgment  shall  become  final,  in- 
stead of  as  allowed  by  the  district  court  It 


Is  further  decreed  that,  in  all  other  respects, 
the  judgment  appealed  from  be  affirmed,  the 
costs  of  the  appeal  to  be  paid  by  the  plain- 
tiffs. 


(121  La.) 
No.  16,992. 

STATE  ex  rel.  DOUGLAS  v.  KENNEDY 
et  al. 

(Supreme  Court  of  Louisiana.    May  11,  1908. 
Rehearing  Denied  June  22,  1908.) 

On  Motion  to  Dismiss. 

1.  Appeal  and  Ekbob — City  Offices — Bonds 
—Mandamus. 

The  City  of  New  Orleans  has  a  right  to  ap- 
peal from  a  judgment  in  a  mandamus  suit 
against  its  treasurer,  ordering  the  payment  of 
money  out  of  municipal  funds.  The  exemption 
of  the  city  from  giving  bond  in  judicial  proceed- 
ings does  not  extend  to  its  ministerial  officer*. 

[Ed.  Note.— -For  cases  in  point  see  Cent.  Die- 
vol.  2,  Appeal  and  Error,  |§  943,  2005,  2010.] 

On  the  Merita. 

2.  Mandamus  —  Payment  of  City  Debts  — 
Remedies  of  Creditor. 

Section  1  of  Act  No.  5.  p.  10,  of  1870 
(Extra  Session)  prohibits  creditors  of  the  city 
of  New  Orleans  from  enforcing  the  payment  of 
claims  out  of  the  municipal  treasury  by  man- 
damus proceedings  directed  against  the  city's 
auditing  and  disbursing  officers.  The  remedy  of 
such  creditors  is  by  ordinary  action  against  the 
corporation.  The  statute  directs  how  judgments 
shall  be  registered  .and  paid,  but  the  remedy  of 
a  judgment  creditor  to  compel  payment  out  of 
a  particular  budget  appropriation  need  not  be 
now  decided. 

3.  Municipal  Corporations— Appropriation 
of  Funds. 

The  council  of  the  city  of  New  Orleans  has 
no  authority  to  divert  the  funds  appropriate 
in  an  annual  budget  until  all  the  expenditure* 
provided  for  therein  have  been  paid. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Fred  Durieve  King,  Judge. 

Action  by  the  state,  on  the  relation  of  one 
Douglas,  for  a  writ  of  mandamus  to  C.  B. 
Kennedy,  comptroller,  and  others.  From  a 
judgment  making  the  writ  peremptory,  de- 
fendants appeal.  Reversed,  and  suit  dis- 
missed. 

Henry  Garland  Dupre"  and  St  Clair  Adams, 
Asst.  City  Atty.,  for  appellants.  George  Mont- 
gomery, for  appellee. 

LAND,  J.  This  is  a  mandamus  proceeding 
to  compel  the  city  comptroller  to  warrant 
for,  and  the  city  treasurer  to  pay,  certain  pav- 
ing certificates  issued  pursuant  to  a  contract 
between  the  relator  and  the  city  of  New  Or- 
leans. 

From  a  judgment  making  the  writ  peremp- 
tory, the  defendants  were  allowed  an  appeal 
without  giving  bond,  and  the  city  of  New 
Orleans  made  Itself  a  party  after  judgment, 
and  was  granted  an  appeal  without  giving 
bond. 

Motion  to  Dismiss. 

Relator  has  moved  to  dismiss  the  appeals 
on  the  following  grounds: 
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(1)  That  the  original  defendants  have  not 
furnished  the  appeal  bond  required  by  law. 

(2)  That  the  city  of  New  Orleans  is  not  a 
party  to  this  suit,  and  is  without  Interest  to 
appeal  as  a  third  person. 

The  first  proposition  was  sustained  in  State 
ex  rel.  George  v.  Mount,  City  Treasurer,  21 
La.  Ann.  177,  on  the  ground  that  the  de- 
fendant did  not  represent  the  city  of  New 
Orleans  in  the  litigation,  and  that  the  ex- 
emption in  favor  of  the  city,  being  in  deroga- 
tion of  the  general  law,  cannot  be  extended  to 
its  officers.  That  ruling  has  never  been  re- 
versed, nor  has  It  been  abrogated  by  subse- 
quent legislation.  In  the  case  of  Insurance 
Co.  v.  Board  of  Assessors  et  al.,  40  La.  Ann. 
371,  3  South.  85)1,  a  suit  for  the  reduction  of 
an  assessment,  the  city  of  New  Orleans  was 
made  one  of  the  defendants,  and  the  ruling 
is  applicable  only  to  the  State  Tax  Collector 
and  the  Board  of  Assessors,  who  represented 
the  state  In  the  litigation. 

The  second  proposition  was  overruled  in 
State  ex  reL  City  of  New  Orleans  v.  Judge, 
22  La.  Ann.  120,  where  It  was  held  that  the 
city  had  a  right  to  appeal  from  a  judgment  in 
a  mandamus  suit  against  the  city  treasurer. 

We  see  no  good  reasons  for  disturbing  ei- 
ther decision.  The  motion  to  dismiss  is  there- 
fore overruled ;  the  city  of  New  Orleans  be- 
ing the  only  real  party  In  Interest 

On  the  Merits. 

The  relator  entered  Into  a  contract  with 
the  city  of  New  Orleans  In  June,  1905,  for 
repavlng  a  part  of  Poydras  street  Under 
the  terms  of  the  contract  the  city's  portion 
of  the  cost  of  the  work,  represented  by  the 
usual  certificates,  was  to  be  paid  out  of  the 
reserve  fund  budget  for  the  year  1907.  The 
work  was  duly  performed,  and  was  accepted 
In  May,  1906.  The  necessary  certificates  were 
issued  to  relator,  amounting  in  principal  to 
$55,002.90  and  bearing  5  per  cent  interest 
from  date.  In  November,  1908,  the  city  coun- 
cil adopted  a  budget  of  expenditures  for  the 
year  1907,  and  appropriated  out  of  the  re- 
serve fund  for  that  year  the  sum  of  $61,000 
for  repavlng  Poydras  street,  pursuant  to  the 
ordinance  under  which  the  contract  was  let 
to  the  relator.  In  November,  1907,  the  city 
council  by  ordinance  amended  the  budget  of 
1907  so  as  to  Increase  the  alimony  of  the  city 
beyond  the  80  per  cent  allowed  by  law,  there- 
by reducing  the  reserve  fund  available  for  the 
payment  of  relator's  claim.  Whereupon  the 
relator  instituted  the  present  mandamus  suit 

The  facts  are  not  disputed,  but  as  a  matter 
of  law  it  is  urged  by  the  city  of  New  Orleans 
that  relator's  remedy  Is  by  ordinary  action 
against*  the  city  as  provided  by  Act  No.  5, 
p.  10,  of  the  Extra  Session  of  1870.  The  first 
section  of  the  act  reads  as  follows: 

"That  from  and  after  the  passage  of  this  act, 
no  court  within  the  state  shall  have  authority 
or  jurisdiction  to  allow,  order,  hear,  entertain  or 
enforce  any  summary  process  or  proceeding,  or 
order  of  mandamus,  or  any  order  or  proceeding 
In  the  nature  of  an  order  or  writ  of  mandamus, 
cither  against  the  Controller,  Depnty  Controller 


or  any  auditing  officer  of  the  city  of  New  Or- 
leans, the  object  of  which  shall  be,  either  direct- 
ly or  indirectly,  to  compel  said  Controller  or 
Deputy  Controller,  or  auditing  officer,  to  issue 
and  deliver  any  order  or  warrant  for  payment 
of  money,  or  against  the  treasurer,  assistant 
treasurer,  or  any  officer  or  officers  charged  with 
the  disbursement  of  the  moneys  of  the  city  of 
New  Orleans,  the  object  of  which  shall  be,  di- 
rectly or  indirectly,  to  enforce  the  payment  of 
money  claimed  to  be  due  from  the  city  of  New 
Orleans  to  any  person,  persons,  corporation  or 
corporations  whatsoever,  but  all  actions  or  pro- 
ceedings for  the  recovery  of  any  sum  of  money 
claimed  to  be  owing  by  the  city  of  New  Or- 
leans shall  be  in  the  ordinary  form  of  action 
instituted  against  the  city  of  New  Orleans  as  a 
corporation,  and  not  against  any  branch,  depart- 
ment or  officer  thereof,  and  shall  in  all  respects, 
be  conducted  in  the  same  manner  as  ordinary 
actions." 

The  second  section  prohibits  the  issuing  of 
writs  of  fieri  facias  against  the  city  of  New  Or- 
leans, and  makes  It  the  duty  of  the  council  to 
provide  for  the  payment  of  judgments  by  an- 
nual budget  appropriations.  The  fourth  sec- 
tion makes  the  auditing  and  disbursing  offi- 
cers of  the  city  of  New  Orleans  responsible 
on  their  bond  to  any  person  damaged  or  suf- 
fering loss  by  their  failure  to  perform  their 
duty  or  by  reason  of  their  neglect  or  mal- 
feasance. 

In  State  ex  rel.  Strauss  v.  Brown,  30  La. 
Ann.  78,  the  constitutionality  of  this  act  was 
affirmed.  That  was  a  mandamus  suit  to  com- 
pel the  auditor  of  public  accounts  of  the  city 
of  New  Orleans  to  Issue  a  warrant  for  the 
amount  due  on  certain  pay  rolls.  The  suit 
was  dismissed  on  an  exception  of  no  cause  of 
action  based  on  Act  No.  5,  p.  10,  of  the 
Extra  Session  of  1870.  The  court  followed 
the  plain  words  of  the  statute,  and  held  that 
its  manifest  object  was  to  restrict  creditors 
of  the  city  to  the  ordinary  forms  of  action  In 
the  enforcement  of  their  claims,  whether  liq- 
uidated or  not  and  to  protect  the  property 
and  revenues  of  the  city  from  seizure  under 
execution,  by  providing  that  judgments  should 
be  registered  and  paid  in  their  regular  order 
by  budget  appropriations. 

In  State  ex  rel.  Canal  Navigation  Co.  v. 
Mayor,  etc.,  30  La.  Ann.  129,  the  court  com- 
pelled the  city  council  by  mandamus  to  make 
budget  appropriations  for  the  payment  of 
registered  judgments. 

In  a  subsequent  suit  between  the  same 
plaintiff  and  the  city  authorities  and  officers 
(State  ex  rel.  Canal  &  Navigation  Co.  v.  Pils- 
bury,  SO  La.  Ann.  705),  the  court  held  that 
mandamus  would  He  to  compel  the  payment 
of  a  judgment  out  of  a  special  fund  collected 
for  the  payment  of  registered  judgments.  In 
the  same  case  the  court  referred  to  Strauss 
v.  Brown,  supra,  as  essentially  different. 

In  State  ex  rel.  Fernandez  v.  Judge,  34  La. 
Ann.  875,  a  Judgment  creditor  applied  for 
a  mandamus  to  compel  the  auditing  officer 
of  the  city  of  New  Orleans  to  issue  a  war- 
rant for  the  payment  of  his  claim.  The  relief 
prayed  for  was  denied  on  the  ground  that 
Act  No.  5,  p.  10,  of  1870,  Extra  Session,  ex- 
pressly prohibited  such  a  remedy;  citing 


Digitized  by  Google 


798 


46  SOUTHERN  REPORTER. 


Strauss  v.  Brown,  supra.  In  State  ex  rel. 
Klein  &  Go.  v.  City,  36  La.  Ann.  7S1,  an  ap- 
plication for  a  mandamus  by  a  judgment  cred- 
itor to  compel  the  auditing  officer  of  the  city 
to  warrant  on  the  administrator  of  finance 
for  the  amount  of  the  Judgment  .was  denied. 
In  that  case  It  was  alleged  that  funds  had 
been  appropriated  and  collected  for  the  pay- 
ment of  the  judgment.  It  does  not  appear 
that  the  judgment  had  been  registered  and 
that  relief  was  sought  under  the  provisions 
of  the  statute.  In  Shotwell  v.  City  of  New 
Orleans,  36  La.  Ann.  938,  the  court  held  that 
an  ordinary  creditor  had  the  right  to  enjoin 
the  diversion  of  funds  that  had  been  specially 
appropriated  in  the  budget  for  the  payment  of 
his  claims.  In  that  case,  as  in  this,  the  at- 
tempted diversion  was  by  means  of  an  amend- 
ed budget.  The  court,  however,  recognized 
the  authority  of  Strauss  v.  Brown,  supra,  In 
mandamus  proceedings. 

The  case  of  State  ex  rel.  De  Leon  v.  City, 
34  La.  Ann.  477,  involved  bonds  Issued  under 
Act  No.  49,  p.  45,  of  1869.  The  case  of  Bad- 
ger v.  City  of  New  Orleans,  49  La.  Ann.  804, 
21  South.  870,  37  L.  R  A.  640,  was  a  pro- 
ceeding by  mandamus  and  Injunction  against 
the  city  council  alone.  State  ex  rel.  Foy  v. 
Mayor  and  Council,  49  La.  Ann.  946,  22 
South.  370,  was  an  abortive  attempt  to  man- 
damus the  council  to  provide  In  the  budget 
for  the  payment  of  a  judgment 

We  agree  with  counsel  for  relator  that  the 
law  forbids  the  diversion  of  the  funds  budget- 
ed to  pay  his  claim  by  means  of  an  amend- 
ment of  the  budget  or  otherwise.  But  we  are 
constrained  under  the  terms  of  the  statute 
and  under  the  principle  of  stare  decisis  to 
hold  that  relator  has  no  remedy  by  mandamus 
directed  against  the  comptroller  and  the 
treasurer  of  the  city. 

We  have  nothing  to  do  with  the  policy  of 
the  law,  which  seems  to  leave  the  prompt 
payment  of  acknowledged  claims  due  by  the 
city  and  provided  for  In  the  budget  to  the 
discretion  of  the  municipal  authorities. 

It  Is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  It  Is  now  or- 
dered that  relator's  suit  be  dismissed,  with 
costs  in  both  courts,  without  prejudice  to 
any  other  legal  remedy  he  may  have  in  the 
premises. 

(121  La.) 
No.  17,022. 

STATE  ex  rel.  FISHER  et  al.  v.  MAYOR, 

ETC.,  OF  CITY  OF.  NEW  ORLEANS. 
(Supreme  Court  of  Louisiana.    June  8,  1908. 

Rehearing  Denied  June  22,  1908.) 
L  Mandamus  —  Municipal  Officers  —  Pay- 
ment of  Claims. 

There  is  a  statute  directed  against  issuing 
a  writ  of  mandamus  against  officers  of  defend- 
ant municipality  to  compel  them  to  pay  an 
amount  claimed.  Act  No.  5,  p.  10,  of  1870,  Ex- 
tra Seas. 

Without  reference  to  that  statute,  it  does  not 
appear  that .  the  plaintiff  has  a  right  to  that 
writ 


2.  Sams— Levy  of  Tax— Laches. 

After  (over  30)  years  have  elapsed  a  cred- 
itor of  the  school  board  cannot  for  the  first 
time  successfully  demand  a  levy  of  taxes  by  the 
city,  and  by  a  writ  of  mandamus  obtain  an 
order  to  compel  its  levy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dix. 
vol.  33,  Mandamus,  8  285.] 

3.  Schools  and  School  Distbicis— -Taxks— 
School  Boabd  Estimates. 

The  estimate  furnished  to  the  city  by  the 
school  board  of  amount  needed  to  meet  ex- 
penses of  maintenance  of  schools  for  the  year 
was  not  binding  on  the  city  except  to  the 
minimum  amount  provided  by  the  statute  (No. 
36,  of  1873,  p.  78). 

Over  and  above  the  minimum  amount,  it  was 
left  to  the  discretion  of  the  city  council  to  de- 
termine whether  an  amount  would  be  added. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  Durleve  King,  Judge. 

Application  by  the  state,  on  the  relation  of 
Fisher,  Gasquet,  and  others,  for  a  writ  of 
mandamus  to  the  mayor  and  council  of  the 
city  of  New  Orleans.  Judgment  for  defend- 
ants.  Plaintiffs  appeal.  Affirmed. 

Charles  Louqiie,  for  appellants..  St  Clair 
Adams,  Asst  City  Atty.,  and  Samuel  Louis 
Gilmore,  City  Atty.,  for  appellees. 

BREAUX,  C.J.  Plaintiff  proceeded  against 
the  defendant  to  compel  it  by  mandamus,  di- 
rected against  the  mayor  and  council  of  the 
city  of  New  Orleans,  to  levy  a  special  tax  to 
pay  judgments  obtained  by  creditors  against 
the  board  of  directors  of  the  city  schools. 

The  plaintiff  sets  out  at  length  the  names  of 
the  creditors  and  the  judgments  they  obtain- 
ed against  the  school  board,  amounting,  plain- 
tiff claims,  to  over  $250,000;  and  alleges  fur- 
ther that  it  will  require  a  tax  of  1%  mills 
on  the  assessed  valuation  of  all  the  taxable 
property  within  the  limits  of  the  city  of  New 
Orleans. 

Plaintiff  in  the  petition  for  a  mandamus 
alleged  that  a  contract  was  entered  Into  be- 
tween the  teachers  who  hold  these  claims  and 
the  school  board  in  the  years  1874, 1875,  and 
1876,  under  the  provisions  of  Act  No.  36  of 
1873,  p.  73,  which  gave  authority  to  the  board 
to  contract  with  these  teachers  for  salaries 
payable  out  of  a  special  tax  to  be  levied  by 
the  city  of  New  Orleans  for  the  support  of 
the  public  schools;  that  there  was  no  maxi- 
mum limit  upon  the  tax  which  the  board  was 
authorized  to  levy;  "that,"  to  copy  from  the 
petition,  "the  rate  of  taxation  existing  at  the 
time  of  the  contract  formed  a  part  of  the 
contract  and  is  read  into  It,  and  continues 
to  exist  Irrespective  of  subsequent  legisla- 
tion or  constitutional  enactment  restricting 
the  power  of  taxation." 

Plaintiff,  relator,  invokes  the  Constitution 
of  the  United  States  as  protecting  him  In  his 
right  and  as  doing  away  with  the  limit  of 
taxation  contained  in  article  232  of  the  Consti- 
tution of  this  state,  relator  alleges ;  that  tbt 
payments  heretofore  made  by  the  city  of  New 
Orleans  were  not  sufficient  to  satisfy  the  whole 
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of  relator's  claim ;  that  a  fl.  fa.  against  the  I 
school  board  was  Issued,  and  was  returned 
not  satisfied. 

The  defense  on  the  part  of  the  city  Is  that 
plaintiff  was  without  cause  of  action,  which 
exception  was  overruled  and  on  the  merits 
of  the  case,  the  city's  contention  is  that  the 
council,  after  having  received  the  estimate 
for  the  year  1873  and  the  years  subsequent, 
made  provisions  for  the  public  schools  In  ac- 
cordance with  section  8  of  Act  No.  36,  p.  73, 
of  1873. 

That  it  specially  complied  with  the  statute 
which  provided  for  a  levy  of  a  tax  of  not 
less  than  one-fourth  of  1  per  cent,  on  all  tax- 
able property  in  the  city  of  New  Orleans. 

The  respondent  then  took  the  position  that 
the  statute  pleaded  by  relator,  L  e.,  statute 
of  1873  (36),  did  not  confer  upon  relator  or 
upon  other  persons  dealing  with  the  board  of 
school  directors  any  contract  right  to  an  un- 
limited special  tax  to  be  levied  by  the  city  of 
New  Orleans  for  school  purposes;  but  "re- 
spondent avers  that  the  only  special  tax, 
and  the  only  tax,  which  by  section  4  of  Act 
No.  36,  p.  73,  of  1873,  the  city  of  New  Orleans 
was  bound  to  levy  for  school  purposes  for 
the  years  claimed  by  relator  was  one-fourth 
of  1  per  cent  and  that  the  city  of  New  Or- 
leans did  levy  that  tax. 

That  the  city  was  not  left  entirely  without 
discretion  in  the  premises,  and  that  it  prop- 
erly exercised  that  discretion  without  objec- 
tion at  the  time  or  since  this  suit  was  Insti- 
tuted. 

The  city  narrates  with  particularity  In  the 
answer  that  the  total  amount  collected  up 
to  the  date  of  the  special  tax  of  one-fourth 
of  1  per  cent,  levied  by  the  city  of  New  Or- 
leans for  the  years  1874,  1875,  and  1876,  has 
been  accounted  for  and  paid  over  to  the  re- 
lators. 

That  relators  must  find  the  amount  they 
claim  under  these  provisions,  and  cannot  now 
claim  a  special  levy,  not  sanctioned  by  any 
statute  before  or  since. 

Respondent  points  to  the  statute  which 
prohibited  the  board  of  directors  from  enter- 
ing into  contract  greater  than  the  amount  of 
revenues  provided  for  by  statute  "it  being 
the  intent  hereof  that  parties  contracting 
with  said  board  shall  take  heed  that  due  rev- 
enue shall  have  been  provided  to  satisfy  all 
claims,  otherwise  they  shall  lose  and  forfeit 
the  same." 

The  city  of  New  Orleans  cannot  be  com- 
pelled by  mandamus  to  levy  a  special  tax  to 
pay  relators  by  reason  of  the  fact  that  sec- 
tion 1  of  Act  No.  5,  p.  10,  of  the  extra  session 
of  1870-71  forbids  any  court  In  the  state 
from  issuing  writs  of  mandamus  against  any 
official  of  the  city  government  to  compel  the 
payment  of  any  claim  against  the  city,  is  an- 
other of  defendant's  grounds  in  opposition  to 
relators'  demand. 

The  defense  further  sets  out  that  manda- 
mus is  not  Issuable  to  compel  respondent  to 


I  levy  a  greater  tax  for  the  years  1874,  1875, 
and  1876  than  that  which  was  levied. 

Again,  that  over  30  years  having  interven- 
ed from  the  date  of  the  debt  the  petition  was 
filed  for  the  writ  of  mandamus  is  in  effect 
an  abandonment  of  all  right  to  the  writ,  if 
even  relators  had  such  a  right 

In  reference  to  the  relator's  contention 
that  the  claims  pleaded  by  them  have  at 
their  Instance  merged  in  a  judgment  of  the 
United  States  federal  court,  respondent's  an- 
swer is  that  relators  are  not  entitled  to  a 
writ  of  mandamus  by  state  courts  to  aid  the 
federal  courts  in  execution  of  one  of  their 
judgments. 

Respondent  In  the  defense,  returning  to 
the  power  to  levy  a  tax,  avers  that  for  the 
years  1874, 1875,  and  1876  it  exhausted  all  of 
Its  authority  of  taxation. 

We  will  here  state  as  part  of  the  facts  of 
the  case  that  there  was  a  contract  of  employ- 
ment entered  into  between  the  school  teach- 
ers and  other  public  school  employes  and  the 
school  board;  that  for  the  services  rendered 
by  them  the  school  board  issued  certificates. 

The  city  does  not  question  the  fact  that 
judgments  were  obtained  upon  these  certifi- 
cates; that  the  city  was  a  party  to  the  suits, 
but  the  contention  on  its  part  is  that  the 
court  rendered  judgment  in  its  favor  in  these 
suits. 

The  Insufficiency  of  the  amount  levied  by 
the  city  council  to  pay  this  indebtedness  is 
the  gravamen  of  relator's  complaint  The 
predicate  of  their  complaint  Is  that  under 
section  4  of  Act  No.  36,  p.  73,  of  1873,  which 
provided  that  the  school  board  should  make 
an  estimate  for  the  year  1873  and  the  years 
following  of  the  amount  which  the  board 
deemed  necessary  for  the  support  of  the  pub- 
lic schools,  was  binding  upon  the  city  council, 
and  that  the  city  should  have  levied  a  tax 
equal  to  this  estimate  furnished  to  the  coun- 
cil at  the  time. 

The  act  in  question  provided  further  that 
the  city  was  to  levy  a  tax  of  not  less  than 
2%  mills  on  all  property  subject  to  taxation 
in  the  city. 

It  is  in  place  to  state  here  in  order,  to 
have  all  the  facts  before  the  court  on  this 
point,  the  amounts  of  taxes  levied  by  the  city 
for  the  different  years  and  the  amounts  fur- 
nished by  the  state: 


The 

Estimate  of 

Tax  Levied 

State's 

Printed 

year. 

the  School 

by  the  City. 

Portion. 

Record 

Board. 

Page. 

1874  . 

.  75,000  00 

55 

1875  . 

..  48,825  71 

56 

1876  . 

..  408,820  ... 

..  297.613  78  .. 

.  43,784  27 

58 

1877  . 

..  408,600  ... 

..  110,839  78  .. 

.  70,314  50 

60 

1877  . 

..  97,115  48 

13 

2,063,708 

1,364,865  46 

335,039  96 

1,699,896  41 

835,089  96 

663,812  59    1,699,896  41 


The  contention  of  relators  Is  that  the  city 
should  have  levied  the  $363,812.59  instead  of 
2%  mills  that  was  levied. 
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Having  stated  all  the  facts  needful  in  decid- 
ing the  case,  we  return  to  the  first  proposition 
before  us  for  decision  in  the  order  of  the  Is- 
sues as  before  stated. 

The  first  proposition  of  relator  is  that  man- 
damus is  the  proper  remedy. 

In  answer  to  this  contention,  respondent 
urged  that  under  Act  No.  5,  p.  10,  of  1870-71, 
Extra  Sess.,  plaintiff  Is  not  entitled  to  the 
action  Instituted. 

Recently  a  somewhat  similar  point  was 
raised.  It  was  decided  In  State  ex  rel.  Doug- 
las v.  Kennedy,  Comptroller  (No.  16,902,  not 
yet  officially  reported)  46  South.  796.  We 
will  here  state  that  the  law  construed  in  the 
decision  Just  cited  was  enacted  before  the 
date  of  the  alleged  contract  in  the  case  now 
before  us  for  decision.  In  the  Douglas  Case 
Just  cited,  the  relator  had  earned  the  amount 
which  he  sought  to  collect  He  brought  his 
suit  in  time.  The  court  held  that  the  act  be- 
fore referred  to  was  imperative  In  terms  and 
that  he  (Douglas)  would  have  to  resort  to  oth- 
er steps  than  by  mandamus  to  recover  the 
amount  claimed. 

We  only  refer  in  passing  to  the  decision 
above  cited. 

There  are  other  points  of  the  case,  if  any- 
thing, more  decisive,  and  for  that  reason  we 
take  them  up  for  decision;  and  rest  our 
conclusion  upon  the  latter  as  sustained  by  au- 
thority hereafter  cited. 

Very  great  lapse  of  time  has  every  appear- 
ance of  presenting  a  complete  bar  to  the  man- 
damus, in  the  case  before  us,  for  decision. 
The  right  to  bring  such  an  action  is  necessar- 
ily weakened  and  lost  after  a  number  of 
years  have  passed.  A  creditor,  having  re- 
mained Inactive  and  permitted  a  number  of 
years  to  elapse,  cannot  demand  a  levy  of 
taxes,  and  by  a  writ  of-  mandamus  obtain  an 
order  to  compel  Its  levy. 

In  the  case  here,  property  has  changed 
hands.  Other  owners  would  have  to  pay  the 
amount.  They  acquired  this  property  free 
from  all  claims.  To  turn  back  the  hand  of 
time  and  compel  present  owners  to  pay  a 
tax  of  a  remote  past  has  every  appearance 
of  the  inequitable  and  unjust.  There  should 
be  a  limit ;  "each  year,"  said  the  court  in  the 
first-cited  case  infra,  "the  property  ought  to 
bear  Its  annual  burden,  but  if  a  ruinous  ac- 
cumulation of  unlevied  taxes  can  be  placed 
upon  it  at  the  mere  caprice  of  a  creditor  who 
was  silent  when  he  should  have  spoken,  what 
safety  can  a  man  have  in  his  possessions?" 
Morton  v.  Kirk  et  al.  (C.  C.)  79  Fed.  290.  See, 
also,  True  v.  Melvln,  43  N.  H.  503 ;  Savannah 
v.  Georgia,  4  Ga.  26. 

In  the  respects  that  the  city  council  of  New 
Orleans  failed  to  do  its  duty  in  the  early  sev- 
enties (if  it  did  fall)  the  present  council  and 
those  whom  It  represents  Is  not  to  be  made  to 
answer  therefor  In  a  proceeding  by  man- 
damus. 

We  for  a  moment  will  take  up  the  next 
ground  of  defense :  that  Is,  that  the  state  can- 
not be  made  to  aid  the  federal  courts  in  exe- 


cution of  their  Judgments.  If  that  was  an, 
respondent  would  have  very  little  to  stand  oa 
The  point  does  not  commend  Itself.  If  the 
amounts  were  due  and  there  was  ground  for 
mandamus,  It  strikes  us  under  the  circum- 
stances of  this  case  mandamus  would  He. 
We  will  not  stop  to  discuss  the  point  further 
as  it  is  not  pertinent  to  our  conclusion. 

That  the  city  council  did  not  adopt  the  es- 
timate of  the  school  board  in  1873  and  other 
years  following  In  making  up  its  budgets  i« 
the  next  ground  presented  by  relators.  Here, 
relator's  contention  is  that  there  was  no  limit 
placed  on  the  city  council  by  statute;  It  could 
levy  a  tax  for  schools  for  any  amount. 

That  may  well  have  been ;  at  the  same  time 
it  did  not  deprive  the  city  from  all  discre- 
tion as  to  the  amount  to  be  set  aside  for 
schools.  In  following  the  statutes,  we  notice 
that  there  was  some  limit,  If  not  on  the  city 
councU  in  regard  to  schools,  there  was  a  limit 
on  the  board  of  directors  of  the  schools,  for 
the  latter  were  forbidden  from  entering  "into 
contracts  greater  than  the  amount  of  the  rev- 
enues provided  for  according  to  this  act  or 
other  school  laws  existing,  it  being  the  intent 
hereof  that  parties  contracting  with  said 
board  shall  take  heed  that  due  revenues  shall 
have  been  provided  to  satisfy  the  claims,  oth- 
erwise they  shall  lose  and  forfeit  the  same 
and  no  action  or  execution  shall  be  allowed 
In  aid  thereof,  and  that  the  board  shall  not 
exceed  Its  powers  in  incurring  debts.*'  Act 
No.  36,  p.  73,  of  1873. 

The  revenues  were  provided  by  the  dry 
council,  not  by  the  school  board.  It  was  in- 
cumbent upon  it  (the  said  board)  after  the 
budget  of  the  city  council  had  been  adopted, 
not  to  exceed  the  amount  allowed  by  the  bud- 
get This  is  the  Interpretation  we  place  on 
the  last  quotation  above.  It  was  further  In- 
cumbent upon  the  board  to  heed  the  extent  of 
the  revenues  provided.  Not  only  the  board 
was  to  take  heed  of  the  amount  of  the  reve- 
nues, but  according  to  the  terms  of  the  act 
from  which  we  have  quoted,  the  creditors 
themselves  were  warned  of  the  result  If  the 
expenses  were  In  excess  of  the  revenues.  If  it 
exceeded,  the  creditors  themselves  were  to 
lose  their  claims.  See  the  statute  cited  above. 

But  above  all  whatever  right  there  may 
have  been  should  have  been  urged  in  due 
time. 

It  does  not  appear  that  the  school  board 
ever  objected  or  any  of  the  creditors  at  the 
time  to  the  amount  levied. 

It  must  be  borne  in  mind  that  the  city  was 
not  indebted  for  this  amount  This  has  long 
since  been  decided.  Labatt  v.  City,  38  La. 
Ann.  283. 

The  council  must  have  been  vested  with 
some  discretion  at  the  time.  The  estimates 
to  be  furnished  by  the  school  board  provided 
for  in  the  act  were  In  their  nature  advisory 
and  not  mandatory.  It  surely  was  not  the  in- 
tention to  divest  the  council  of  its  authority 
and  to  invest  the  school  board  with  peremp- 
tory authority  to  compel  the  city  to  set  aside 
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a  larger  amount  than  the  city  council  deemed 
it  proper  (provided  always  that  the  one-fourth 
of  1  per  cent  were  levied).  We  are  decidedly 
of  the  opinion  that  the  city  is  not  bound  to 
make  good  an  omission,  negligence,  or  dere- 
liction (if  there  was  such  on  the  part  of  the 
council  of  many  years  ago).  Debts  and  liabil- 
ities should  always  be  discharged  if  at  all 
possible,  but  by  those  who  are  liable  therefor. 

Where  the  debts  were  not  incurred  by  the 
authority  from  which  the  judgment  is  de- 
manded, where  the  taxes  levied  to  the  extent 
possible  have  been  collected  or  accounted  for, 
it  would  be  difficult  to  conclude  that  another 
tax  at  this  date  should  be  levied. 

We  are  not  of  opinion  that  a  writ  of  manda- 
mus should  issue. 

For  reasons  stated,  the  judgment  appealed 
from  is  affirmed. 


(121  La.) 
No.  16,955. 
COLE  v.  LOUISIANA  GAS  CO. 
FORD  v.  SAME. 
(Supreme  Conrt  of  Louisiana.    May  25,  1908. 
Rehearing  Denied  June  22,  1908.) 

1.  Masteb  and  Servant—  Independent  Con- 
tb actor — injubt  to  servant. 

The  general  rule  (subject  to  some  excep- 
tions) is  that  the  workmen  of  an  independent 
contractor  must  look  to  him  for  damages  which 
they  receive  through  his  fault  and  negligence, 
and  not  to  the  person  or  corporations  with 
whom  their  own  employer  contracted. 

2.  Same— Relationship. 

The  fact  that  the  contractor  received  week- 
ly from  the  company  with  whom  he  had  con- 
tracted money  with  which  to  pay  his  work- 
men did  not  constitute  the  workmen  its  serv- 
ants. He  received  it  as  money  due  to  him- 
self under  his  contract,  and  not  as  money  due  by 
the  servants.  Had  he  applied  it  to  some  other 
purpose  the  employe's  would  have  had  no  re- 
course for  their  wages  upon  the  company. 

3.  Same — Contbactob — Stockholder  in  De- 
fendant Company. 

The  contractor,  subsequently  to  entering 
into  his  contract,  became  a  stockholder  of,  ana 
secretary  and  treasurer  of  the  defendant  com- 
pany, and  was  such  at  the  time  of  the  accident. 
When  the  accident  occurred  the  work  was  being 
executed  under  the  personal  inspection  and  or- 
ders of  the  contractor.  The  legal  situation  was 
not  affected  by  those  facts, 
t.  Same— Evidence. 

There  was  no  intrinsic  danger  in  the  work 
which  was  being  performed  at  the  time  of  the 
iccident.  The  evidence  shows  that  there  was  a 
vaj  in  which  it  could  be  executed  with  safety, 
rbe  proximate  cause  of  the  accident  was  the 
presence,  in  the  vicinity  of  the  work,  of  a  fire 
>nly  partially  extinguished,  with  which  gas  es- 
caping from  the  portion  of  the  pipe  being  re- 
no  ved,  came  in  contact,  causing  an  explosion. 
tVithout  the  presence  of  that  fire  there  would 
iave  been  no  accident.  Defendant  had  no  rea- 
ion  to  suppose  that  such  a  condition  would  arise, 
>r  that  the  contractor  would  fail  to  take  all 
lecessary  and  proper  precautions. 
(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court, 
>«rlsh  of  Caddo;  Andrew  Jackson  Murff, 
fudge. 

Actions  by  Patsy  Cole  against  the  LouisI- 
aa  Gas  Company  and  by  Sallie  Ford  against 
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the  same  defendant.  Judgments  for  plain- 
tiffs, and  defendant  appeals.  Appeals  con- 
solidated, and  judgment  in  each  case  reversed. 

Hall  &  Jack,  for  appellant  Pugb,  Tblgpen 
&  Her  old,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  Appeals  in  the  two  above- 
entitled  causes  have  been,  by  consent,  or- 
dered to  be  consolidated  and  disposed  of  to- 
gether. The  first  suit  is  brought  by  Patsy 
Cole,  mother  of  a  boy  named  Tony  Cole,  to  re- 
cover $7,000  as  damages  for  his  death,  occa- 
sioned by  the  alleged  fault  and  negligence  of 
the  defendant  company.  Plaintiff  alleged 
that  the  defendant  is  engaged  in  the  business 
of  transporting  natural  gas  from  its  wells 
about  20  miles  from  Shreveport,  and  of  sell- 
ing said  gas  in  Shreveport  and  vicinity,  and 
that  for  the  purpose  of  carrying  and  trans- 
porting said  gas  it  maintains  and  operates 
a  pipe  line  from  its  wells  to  Shreveport 

That  the  gas  coming  from  said  wells  into 
said  pipe  exercises  an  enormous  pressure 
upon  the  latter,  and  that  it  is  necessary  for 
said  company  to  maintain  a  constant  care 
and  supervision  over  said  pipe  line  in  order 
to  avoid  serious  danger. 

That  her  son,  Tony  Cole,  a  child  of  her 
marriage  with  Jeff  Cole,  now  deceased,  a 
farmer  boy,  17  years  old,  who  had  never 
been  engaged  in  any  other  occupation,  entered 
the  employ  of  said  company  during  the  month 
of  August,  1907,  and  was  put  to  work  with 
several  other  Ignorant  and  inexperienced 
laborers  under  the  control  and  direction  of 
one  J.  W.  Jolly,  the  foreman  of  said  gas  com- 
pany's field  operating  force,  and  its  employe 
as  such,  to  look  after  said  pipe  line,  to  keep 
it  in  good  condition,  and  to  make  repairs 
thereon. 

She  shows  that  her  son  was  never  instruct- 
ed or  warned  of  the  fact  that  the  gas  does 
exert  a  tremendous  pressure  on  said  pipe 
and  that  the  work  was  thereby  rendered  dan- 
gerous, nor  was  he  apprised,  instructed,  in- 
formed, or  warned  of  the  fact  that  escaping 
gas,  when  mixed  with  air,  becomes  highly  ex- 
plosive, which  she  alleges  now  to  be  a  fact. 

That  on  September  26,  1907,  the  gang  of 
workmen,  of  which  her  said  son  was  a  mem- 
ber, was  taken  by  its  foreman,  said  Jolly,  to 
a  place  on  said  pipe  line  about  a  mile  east  of 
Blanchard,  in  this  parish,  where  it  had  been 
discovered  that  a  crack  had  been  caused  in 
one  section  of  the  pipe  from  the  pressure  of 
the  gas ;  and  by  the  orders,  instructions,  and 
commands  of  said  Jolly  her  son  was  put  to 
work  to  heat  and  bend  another  section  of  iron 
piping  for  the  purpose  of  substituting  it  in 
the  pipe  line  in  place  of  the  defective  section, 
and  put  the  new  one  in  Its  place. 

That,  in  order  to  do  this  work,  it  was  nec- 
essary to  heat  the  new  section  to  an  intense 
heat  so  that  it  could  be  properly  bent,  and 
that  this  work  of  heating  the  new  section  and 
cutting  out  the  old  and  substituting  the  new 
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section  was  to  the  knowledge  of  said  company. 
Its  officers,  agents,  and  employes,  and  es- 
pecially Its  foreman,  an  experienced  man  In 
this  kind  of  work,  exceedingly  dangerous  un- 
less proper  precautions  were  observed  to  pre- 
vent accident  and  danger;  but  that,  with 
proper  precautions  and  due  care  on  the  part 
of  the  foreman,  the  work  could  have  been 
done  with  safety.  She  shows,  however,  that 
ber  said  son  was  never  warned  or  instructed 
In  any  manner  that  the  work  was  or  could 
become  dangerous,  and  that  he  could  not 
have  known  this  without  warning. 

That  under  the  express  command  of  said 
foreman,  the  said  laborers  built  a  fire  a 'few 
feet  from .  said  pipe  line,  and  after  having 
heated  the  new  section,  which  was  to  be  put 
into  the  pipe  line,  to  the  requisite  heat,  they 
both  bent  the  pipe  into  proper  shape  and  put 
it  down  near  the  pipe  line  at  the  place  des- 
ignated by  said  foreman. 

That  its  said  foreman  then  sent  two  of  his 
laborers  to  shut  off  certain  valves  which  con- 
trolled the  pressure  of  the  gas,  so  that  the 
gas  might  be  cut  off  until  the  defective  sec- 
tion could  be  taken  out  and  the  new  one  in- 
serted, the  upper  of  said  valves  being  a  dis- 
tance of  over  five  miles  from  the  place  of 
work. 

That,  about  20  or  25  minutes  after  said  la- 
borers had  gone  to  shut  off  the  valves  (a 
space  of  time  entirely  insufficient  for  them 
to  arrive  at  the  required  place)  said  Jolly 
ordered  petitioner's  said  son  and  some  others 
of  the  gang  of  laborers  to  get  into  the  ditch 
where  the  pipe  line  lay,  and  to  cut  said  de- 
fective section  out  and  to  put  it  up. 

That  acting  on  said  orders  and  command, 
and  relying  upon  the  foreman's  superior 
knowledge  and  judgment  and  protection,  and 
without  knowing  of  the  danger  involved,  her 
said  son  obeyed  said  command,  and  that,  as 
soon  as  said  pipe  had  been  raised,  the  gas 
escaped  therefrom  in  great  volumes  and  with 
Immense  pressure,  became  mixed  with  the 
surrounding  air.  came  into  contact  with  the 
fire  near  the  line,  and  exploded. 

That  ber  said  son  was  painfully  burned  all 
over  his  body  and  injuries  thereby  inflicted 
from  which  be  died  In  a  few  hours  In  great 
agony. 

That  said  company  was  guilty  of  gross 
carelessness  and  negligence  in  attempting  to 
do  an  exceedingly  dangerous  work  without 
using  proper  precautions  against  danger ;  that 
it  was  guilty  of  gross  fault  in  not  warning  its 
inexperienced  servants  of  the  great  danger 
Inherent  in  the  work,  and  the  manner  of 
avoiding  same ;  that  it  was  negligent  In  tak- 
ing the  pipe  loose  with  any  pressure  of  gas 
therein;  that  it  was  guilty  of  gross  and 
criminal  fault  in  making  its  laborers  uncouple 
the  pipe  with  a  fire  in  close  proximity  thereto, 
and  especially  was  its  foreman  guilty  of  crim- 
inal fault  in  making  the  laborers  do  this  work 
without  first  ascertaining  positively  that 
there  was  no  gas  pressure  therein ;  and  that 


said  company  was  at  fault,  and  is  legally 
accountable  for  the  injury  in  ordering  and 
commanding  these  laborers  to  do  the  afore- 
mentioned work  in  the  manner  in  which  it 
was  done,  and  without  furnishing  them  a  safe 
place  to  work  in. 

That  for  his  pain  and  intense  suffering 
her  said  son  would  have  been  entitled,  had  be 
survived,  to  have  recovered  of  said  company, 
the  sum  of  $4,000,  which  right  of  action  has 
survived  in  her  favor. 

That  ber  son,  a  laborer,  was  a  good  and 
faithful  son,  and  was  her  sole  support  and 
that  of  her  minor  children,  of  which  support 
she  has  been  deprived  by  his  untimely  death. 

That  she  has  been  deprived  of  his  comfort, 
society,  and  affection,  and  that  she  has  suf- 
fered great  grief,  mental  agony  and  distress, 
which  cannot  be  adequately  repaired. 

That  she  is  entitled  to  recover  of  said  com- 
pany for  the  death  of  her  son,  at  least  the 
sum  of  $3,000. 

In  view  of  the  premises  she  prays  that  the 
said  Louisiana  Gas  Company  be  duly  cited 
to  answer  hereto  and  that  after  all  legal  de- 
lays and  due  proceedings  had,  she  have  Judg- 
ment against  it  in  the  full  sum  of  $7,000  with 
legal  interest  from  date  of  Judgment,  and  all 
costs  of  suit.  She  further  prayed  for  all 
necessary  orders  and  for  general  relief. 

Defendant  excepted  that  J.  W.  Jolly  men- 
tioned in  plaintiff's  petition,  was  an  Inde- 
pendent contractor,  and  the  relation  of  mas- 
ter and  servant  did  not  exist  between  plaintiff 
and  defendant ;  that  this  defendant,  by  writ- 
ten contract,  let  out  the  work  of  laying  and 
completing  said  pipe  line  from  the  gas  wells 
to  Shreveport,  La.,  which  said  Jolly  was 
working  when  said  injury  occurred,  at  stipu- 
lated prices  per  foot,  the  work  to  be  done  in  a 
"workmanshiplike  manner,"  the  said  Jolly  to 
furnish  the  labor;  this  defendant  reserving 
no  supervision,  direction,  or  control  over  the 
work  or  workmen,  thus  creating  the  rela- 
tion of  contractor  and  contra  ctee,  and  not 
that  of  master  and  servant,  as  all  of  which 
will  appear  by  said  contract,  and  the  bond 
to  secure  same  annexed  hereto  and  made  part 
hereof,  and  defendant  cannot  be  held  liable 
for  the  faults  or  negligence,  if  any,  of  the 
said  contractor  in  doing  said  work. 

In  view  of  the  premises  defendant  prays 
that  this  exception  be  sustained  and  plain- 
tiffs' demands  be  dismissed  with  costs. 

The  court,  over  defendant's  objection,  re- 
ferred this  exception  to  the  merits. 

Defendant  filed  an  answer,  and  subsequent- 
ly, an  amended  answer.  In  the  first,  under 
reservation  of  its  exception,  it  first  pleaded 
the  general  issue ;  further  answering,  it  aver- 
red that  J.  W.  Jolly  alleged  in  plaintiff's 
petition  to  have  been  In  charge  of  the  work 
of  laying  said  gas  pipe  line  and  for  whom 
deceased  was  working  when  the  alleged  ac- 
cident complained  of  occurred,  was  an  inde- 
pendent contractor  and  the  relation  of  master 
and  servant  did  not  exist  between  the  de- 
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•  used  and  defendant;  that  this  defendant, 
by  written  contract,  let  out  the  work  of  lay- 
ing and  completing  said  pipe  line  from  the 
gas  wells  to  Shreveport,  Louisiana,  under 
which  contract  said  Jolly  was  working  when 
said  injury  occurred,  at  stipulated  prices  per 
foot ;  the  work  to  be  done  in  a  workmanship- 
like  manner,  this  defendant  retaining  no  con- 
trol, supervision  or  direction  over  the  work 
or  workmen,  thereby  creating  the  relation  of 
contractor  and  contracted,  and  not  that  of 
master  and  servant  between  said  Jolly  and 
this  defendant,  and  defendant  cannot  be 
held  liable  by  the  servants  of  said  contractor 
for  his  faults  or  negligence,  if  any,  in  doing 
said  work. 

It  avers  that  said  deceased  was  never  in 
the  employ  of  this  defendant.  Further  an- 
swering it  denied  that  the  injury  was  caused 
by  any  negligence  on  the  part  of  this  defend- 
ant, or  on  the  part  of  any  one  for  whom  it 
was  responsible,  but  avers  that  the  Injury  to 
said  deceased  was  paused  by  bis  own  negli- 
gence, and  that  of  bis  fellow  servants. 

But  in  the  alternative,  if  the  court  should 
find  that  it  was  negligent,  It  averred  that  the 
negligence  of  the  deceased  contributed  to  said 
injury,  and  plaintiff  cannot  recover. 

In  view  of  the  premises,  it  prayed  that 
plaintiff's  demand  be  rejected  and  for  general 
relief. 

In  the  second  answer  it  reiterated  the  al- 
legations of  the  original  answer;  further  an- 
swering, it  averred  that  at  the  place  where 
the  accident  occurred  is  a  ravine,  and  owing 
to  a  leak  In  a  pipe  it  became  necessary  for 
the  contractor,  Jolly,  to  take  out  three  sec- 
tions of  about  20  feet  each,  and  to  replace 
them  with  other  pipe ;  that  the  three  sections 
which  were  to  be  Inserted  were  coupled  to- 
gether and  laid  across  two  stumps  upon  tbe 
hill  and  some  distance  from  the  point  of  the 
accident,  and  a  fire  built  between  the  stumps 
under  the  pipe  so  that  the  latter  would  bend 
down  in  a  manner  to  give  It  the  proper  curv- 
ed shape  to  lie  across  the  ravine. 

That  when  the  pipe  was  so  bent  it  was 
taken  to  the  ravine  and  placed  alongside 
of  the  defective  sections  which  were  to  be 
removed;  that  before  cutting  tbe  pipe  Tony 
Cole,  decedent,  was  ordered  to  take  a  shovel 
back  to  the  fire  and  put  it  out  and  cover  it 
up  with  earth,  and  that  he  was  specially  cau- 
tioned and  enjoined  to  do  it  thoroughly. 

That  Dave  McRady,  one  of  the  hands,  was 
sent  on  horseback  about  four  miles  to  close 
the  nearest  "gate"  in  the  pipe  line  between 
the  break  and  the  wells,  and  that  Silas 
Handy  was  sent  to  close  the  "gate"  about  half 
a  mile  distant  between  them  and  the  city 
of  Shreveport;  that  both  were  given  ample 
time  and  that  the  "gate"  towards  the  wells 
was  closed  but  that  Handy  in  some  manner 
turned  the  wrench  the  wrong  way  and  so  left 
open  the  "gate"  towards  Shreveport. 

That  when  the  pipe  was  severed  the  gas 


between  the  break  and  the  "gate"  towards 
the  wells  shot  a  Jet  southward  towards  town, 
and  this  was  Ignited  from  tbe  fire  or  coals 
which  Cole  had  been  Instructed  to  put  out  • 
and  cover  up,  and  which  he  had  failed  to  do 
thoroughly. 

That  the  blaze  at  once  extended  to  the 
point  where  the  pipe  was  severed  and  was 
carried  in  a  jet  northward  from  the  break  by 
the  escaping  gas  from  the  section  of  pipe  ex- 
tending towards  Shreveport,  and  that  dece- 
dent was  burned  by  the  blaze  from  this  Jet 

That  the  Injury  and  death  of  decedent  was 
due  to  his  own  negligence  In  failing  to  thor- 
oughly extinguish  and  cover  up  the  fire  as 
directed  to  do  and  to  the  negligence  of  Handy 
in  falling  to  close  the  "gate"  towards  Shreve- 
port 

That  said  Handy  was  a  fellow  servant  of 
decedent  for  whose  negligence  defendant  is 
not  liable. 

In  view  of  the  premises,  defendant  prayed 
that  plaintiff's  suit  be  dismissed  at  his  costs, 
and  for  general  relief. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $1,500.  which  the  court  confirm- 
ed by  a  corresponding  judgment 

The  demand  and  pleadings  in  the  second 
case  were  substantially  the  same  as  those  In 
the  first  differing  from  them  only  in  so  far 
as  was  made  necessary  from  the  fact  that, 
in  the  latter,  the  plaintiff,  as  tutrix  and  in 
her  own  behalf,  sought  to  recover  damages 
for  the  death  of  her  husband,  and  her  chil- 
dren's father.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $2,000,  which  the 
court  confirmed  by  judgment. 

The  defendant  in  both  cases  has  appealed. 

The  plaintiffs  in  both  cases  have  answered 
the  appeal  praying  for  an  Increase  of  judg- 
ment 

Opinion. 

We  are  satisfied  under  the  evidence  that 
the  two  men  who  were  killed,  and  for  whose 
death  damages  are  claimed  in  the  suits  be- 
fore us,  were  not  employes  of  the  defendant 
company,  but  of  Mr.  Jolly,  the  contractor,  who 
constructed  the  pipe  line  from  defendant's 
gas  wells  at  Caddo  City  to  Shreveport.  The 
suits  are  not  directed  against  the  contractor, 
but  against  the  defendant  company,  which 
was  the  owner  of  the  pipe  line  at  the  time 
of  the  accident,  which  was  then  being  worked 
upon  by  the  contractor  and  bis  employes  in 
order  to  close  a  leak  which  had  made  itself 
known  on  the  line  of  pipe.  It  is  charged  that 
there  was  fault  and  negligence  in  the  mode 
adopted  for  the  closing  of  the  leak,  and  in 
the  execution  of  the  work  done  for  that  pur- 
pose under  Mr.  Jolly's  personal  inspection 
and  orders,  and  for  this  fault  and  negligence 
the  defendant  company  is  claimed  to  be  legal- 
ly responsible  in  damages.  Jolly  was  an  in- 
dependent contractor. 

We  have  no  renson  to  suppose  that  he  was 
employed  to  construct  the  line  work  as  a 
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dummy  Interposed  by  the  defendant  to  re- 
lieve it  of  responsibility  to  the  workman  who 
might  be  injured  while  working,  laying  down 
or  repairing  the  line. 

The  general  rule  is  that  the  servants  of  an 
Independent  contractor  must  look  to  him  (and 
not  to  the  person  with  whom  he  has  contract- 
ed) for  injuries  which  they  receive  through 
his  fault  or  negligence. 

There  are  some  exceptions  to  this  rule,  and 
the  counsel  of  the  plaintiffs  claim  that  the 
facts  of  this  case  bring  it  under  one  of  these 
exceptions. 

They  contend  that  the  work  which  was  be- 
ing done  on  the  pipe  line  when  the  accident 
occurred  was  work  which  was  inherently  dan- 
gerous in  Its  character  and  attended  with 
great  possible  and  probable  peril  to  tbose 
who  would  engage  in  it,  and  that  under  the 
circumstances  it  was  defendant's  duty  to 
have  seen  that  all  proper  precautions  should 
have  been  taken  by  the  contractor  and  that 
all  proper  warnings  were  given  by  him  to  the 
workmen;  that  it  could  not  legally  free  It- 
self from  this  duty  simply  by  making  a  con- 
tract with  some  other  person  to  execute  the 
work.  It  is  not  charged  here  that  the  defend- 
ant controlled  the  contractor  as  to  the  means 
he  should  adopt  In  the  construction  of  the 
line,  or  in  the  manner  of  executing  the  work 
in  which  engaged,  but  that,  on  the  contrary, 
when  it  was  its  legal  duty  to  supervise  and 
direct  him,  it  abstained  from  doing  so. 

There  Is  nothing  Intrinsically  dangerous  in 
constructing  a  pipe  line  to  be  used  for  carry- 
ing gas  from  gas  walls  to  a  city  for  consump- 
tion. There  was  nothing  in  the  contract  it- 
self which  Jolly  made  for  the  construction  of 
this  particular  line  which  carried  with  it 
danger  to  the  public  or  to  the  workmen  who 
would  be  engaged  in  it. 

It  appears  from  the  evidence  that  Jolly 
laid  down  the  pipe  line  between  the  wells  and 
Shreveport,  but  had  not  tested  his  work  to 
see  whether  there  were  any  leaks  or  not  in 
the  line,  when  the  defendant  company,  which 
had  In  the  meantime  made  contracts  with 
customers  to  supply  them  with  gas,  found  it 
necessary  to  throw  the  gas  into  the  pipes  in 
order  not  to  be  found  In  default  to  their  cus- 
tomers. 

In  view  of  that  fact  (Jolly  evidently  con- 
senting) the  gas  was  thrown  into  the  pipe  line 
under  an  understanding  that  the  contractor 
would  ascertain  what  work  was  needed  to  bo 
done  to  the  line  In  order  to  make  It  come 
up  thoroughly  to  the  contract.  We  do  not 
understand  that  he  was  relieved  from  doing 
this  as  part  of  his  contract  by  reason  of  the 
fact  that  the  company  utilized  the  pipe  line 
before  the  contract  was  thoroughly  complete. 
No  harm  or  Injury  to  any  one  resulted  per  se 
from  this  condition  of  things. 

After  the  gas  had  been  run  Into  the  pipe 
under  the  circumstances  stated,  it  was  found 
that  a  serious  leak  existed  In  the  line  at  a 
point  between  the  gas  wells  and  Shreveport, 


and,  in  pursuance  of  the  understanding  to 
that  effect,  Jolly  undertook  to  close  it  He 
notified  Mr.  Leach,  who  seems  to  have  been 
the  manager  of  the  defendant  company,  that 
he  intended  doing  so,  and  they  conferred  to- 
gether as  to  the  tune  when  it  was  to  be  done. 
Leach,  as  a  witness,  testified  that: 

"Being  in  the  gas  business,  he  had  in  the 
course  of  such  business  been  called  on  to  put 
in  a  section  or  joint  of  pipes,  where  one  breaks, 
or  something  else — fix  places  where  there  wer» 
leaks— that  it  was  not  practical  to  locate  the 
leaks  with  any  accuracy  where  a  line  is  jrst 
being  put  together  without  putting  the  gas  into 
it;  a  person  cannot  tell  by  looking  at  a  joint 
whether  it  is  gastight  or  not,  and  the  only  way 
one  can  tell  is  to  put  the  gas  in  it  and  you  can 
hear  the  gas  escaping;  when  there  is  gas  in 
the  line  there  is  but  one  way  to  do  it — to  cut 
the  line,  if  pressure  is  too  high,  reduce  it.  If 
the  pressure  is  medium,  you  cut  the  line  and  let 
gas  escape  so  that  there  Is  no  danger  from  the 
pressure ;  then  you  disconnect  the  pipe,  cut  it 
entirely  in  two  or  unscrew  it.  It  is  a  common, 
not  an  extraordinary,  thing  to  cut  the  line  whil<* 
there  is  gas  in  it — where  we  have  plants  run- 
ning and  have  gas  to  supply  to  consumers  we 
never  do  it  in  any  other  way — there  is  nothins 
especially  dangerous  about  taking  out  a  joint 
of  pipe  and  putting  in  one  even  when  there  is 
gas  pressure  in  the  pipe  where  it  is  properly 
handled." 

He  remembered  the  occurrence  when  two 
negroes  were  hurt  Jolly  mentioned  It  to 
him.  He  spoke  of  having  to  do  this  repair 
work  and — 

"of  course  I,  looking  after  this  end  of  it,  was 
very  anxious  that  the  gas  should  not  be  cut  off, 
on  account  of  making  it  very  inconvenient  for 
the  consumers,  and  I  asked  whether  the  gas  had 
to  be  cut  off,  and  he  said  he  thought  not,  as  h»* 
had  a  gate  on  each  side  of  where  the  break 
was  in  the  line  and  by  having  everything  ready 
he  could  make  the  connection  without  cuttine 
the  consumers  out.  There  was  no  reason  why  it 
could  not  have  been  done  with  reasonable  safe- 
ty. It  has  been  done  many  times.  Them  i* 
some  expansion  to  gas.  If  cut  off  the  supply 
would  continue  to  now  for  some  time  where 
there  are  several  miles  of  pipe.  Eighty  or  nin»-*- 
ty  pounds  would  supply  a  small  number  of  con- 
sumers for  a  long  time— it  would  take  some 
time  to  empty  itself." 

On  cross-examination  be  said  he  had  talked 
with  Jolly  about  the  construction  of  tbe  line 
He  had  made  some  suggestions  as  a  gasman 
would  In  a  general  way. 

"The  work  of  repairing  the  pipe  line  if  proper 
precautions  are  taken,  can  be  done  with  reason- 
able safety.  It  requires  constant  foresight.  If 
proper  precautions  are  not  taken  it  is  a  danger- 
ous piece  of  work.  Jolly  spoke  to  him  about 
8  o'clock  in  the  morning.  lie  told  him  one  of 
the  pipes  was  leaking.  He  just  stated  he  was 
going  to  do  it,  and  asked  witness  about  the  time 
of  day  he  was  going  to  do  the  work,  and  he  re- 
plied he  supposed  about  1  o'clock.  Witn«w 
asked  him  if  he  thought  be  could  do  it  without 
cutting,  and  he  said  he  could  get  everything 
ready  and  repair  it  very  quickly,  and  witn«*«.« 
agreed  to  that.  Witness  knew  nothing  of  th-» 
accident  of  his  own  knowledge.  Witness  did 
not  tell  him  how  to  do  it,  he  did  not  remember 
having  made  a  suggestion  about  that  part  of  it; 
it  was  Jolly's  own  method  of  doing  it." 

Jolly  testified  that  he  employed  and  dis- 
charged bis  hands.   Tbe  defendant  company 
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had  no  rights  In  the  matter.  He  said  that  he 
went  on  and  laid  down  the  pipe,  and  put  the 
joints  together  In  order  for  the  defendant  to 
meet  Its  contracts  with  consumers  with  the  un- 
derstanding that  he  was  to  go  back  and  make 
a  complete  job.  The  ditches  bad  to  be  sunk 
and  the  pipe  submerged  and  put  on  clamps  to 
stop  the  leaks.  Of  course  he  could  not  find  the 
leaks  until  the  gas  was  turned  on — It  had  to  be 
turned  on  before  be  could  properly  finish  the 
line — it  was  not  practicable  for  him  to  finish 
the  Hue  before  the  gas  was  put  into  the  pipes. 
The  way  was  "we  screwed  the  pipes  together, 
put  the  pipe  together,  and  then  turned  on 
the  gas  pressure  against  it — then  we  would 
go  back  over  it  and  make  a  complete  Job — 
put  the  pipe  in  the  ditch  and  put  on  clamps 
where  we  discovered  a  leak  in  the  joints — 
that  lasted  for  a  considerable  time  after  the 
company  began  to  furnish  people."  Witness 
was  working  continuously  for  some  time  aft- 
erwards operating  under  the  original  con- 
tract. 

He  testified  that  he  had  not  received  any 
Instructions  from  the  company  in  this  case 
— he  used  his  own  judgment.  The  matter 
was  talked  over  in  the  morning.  He  notified 
Mr.  Leach  that  he  would  have  to  make  the 
repairs  some  time  in  the  afternoon;  that  this 
break  was  getting  worse  each  day,  and  it 
would  have  to  be  done  because  if  it  was  not 
repaired  at  once  it  would  break  off. 

Mr.  Leach  said,  In  substance,  that  they  did 
not  want  to  be  shut  off  If-  there  was  any 
possible  chance  to  get  along  without  it.  Wit- 
ness told  him  he  was  going  to  fix  it — he  said 
if  possible  they  did  not  want  to  be  cut  off — 
be  said  he  preferred  to  have  him  wait  until 
after  6  o'clock  when  the  persons  using  the 
gas  would  shut  down  but  witness  objected 
to-  that.  Witness  said  it  was  a  common 
practice  to  repair  the  line  with  pressure  on  it. 
If  there  was  no  fire  about  there  was  noth- 
ing necessarily  dangerous  about  it — the  dan- 
ger was  from  smoking  or  a  person  carrying 
matches  in  his  pocket  which  became  Ignited 
by  accident. 

Mr.  Perkins,  a  witness  for  the  plaintiff, 
bad  been  in  the  oil  business  for  16  years — 
was  familiar  with  the  business.  We  take 
the  following  extract  from  the  report  of  his 
examination  : 

"Q.  If  you  wanted  to  replace  a  defective  sec- 
tion in  a  gas  pipe  line  full  of  gas,  and  you  had  to 
bend  the  new  Beet  ion  of  pipe  to  put  it  in,  how 
would  you  proceed? 

"A.  It  would  depend  upon  circumstances, 
where  it  was,  and  where  we  wanted  to  bend  it, 
over  a  valley,  or  over  a  hill. 

"Q.  Suppose  that  it  was  in  a  valley? 

"A.  In  a  case  of  that  kind,  if  the  pipe  did 
not  have  expansion  enough  I  would  bend  it  cold, 
if  I  could  it  would  not  expand:  would  put  in 
a  piece,  reduce  the  gas,  and  put  the  pipe  in. 

"Q.  Would  you  under  any  circumstances  build 
a  fire  nearby  the  pipe  line  when  the  gas  was  in 
it? 

"A.  It  would  just  depend  upon  the  conditions, 
the  condition  of  the  pipe  altogether,  and  what 
I  am  going  to  do.  I  would  not  if  I  was  going 
to  have  an  opening  in  the  pipe. 
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"Q.  If  you  would  go  to  remove  a  section  and 
have  it  open,  would  you  build  a  fire  anywhere 
around  there? 

"A.  No,  sir. 

"Q.  What  have  you  to  say  as  to  the  danger  in- 
volved in  and  attending  the  repair  of  a  gas  pipe 
line? 

"A.  It  is  very  dangerous  if  not  properly  han- 
dled. 

"Q.  It  is  not  dangerous  if  there  is  no  gas  in  it? 

"A.  No,  sir;  but  if  there  is  gas  in  it,  it  is 
dangerous  at  all  times  when  there  is  a  fire  any- 
where near  it. 

"Q.  What  have  you  to  say  as  to  the  manner 
whether  or  not  the  work  is  properly  done,  if  a 
party  in  charge  of  the  work  in  a  case  like  I 
mentioned  would  build  a  fire  near  the  pipe  line 
and  then  has  a  whole  section  of  pipe  cut  out, 
without  first  getting  rid  of  the  gas  in  the  pipe? 

"A.  How  far  was  the  fire  from  the  line? 

"Q.  Say  anywhere  within  suppose  fifty,  sixty, 
or  seventy-five  feet? 

"A.  It  would  not  be  safe  at  all. 

"Q.  Well,  suppose  that  it  was  less  than  that? 
A.  There  would  be  as  much  danger  one  hun- 
dred feet  as  fifty  feet.  Of  course  it  would  ig- 
nite. Of  course  it  would  depend  upon  the 
amount  of  pressure  and  air.  If  there  was  a 
heavy  pressure  it  would  carry  it  further. 

"Q.  You  think  that  it  would  be  just  as  danger- 
ous one  hundred  feet  away  as  it  would  fifty 
feet? 

"A.  Yes,  sir ;  if  the  pressure  was  on. 

"Q.  How  would  you  go  about  exhausting  the 
gas  before  you  would  take  out  the  pipe? 

"A.  If  I  did  not  have  any  release  gates,  would 
have  to  cut  it  and  then  break  it. 

"Q.  Would  you  have  a  fire  anywhere  around? 

"A.  No,  sir. 

"Q.  What  would  you  say  of  the  manner  of  do- 
ing the  work,  if  you  had  a  fire  anywhere  near? 

"A.  Would  say  it  was  improper  or  carelessly 
done,  I  do  not  know  which. 

"Q.  You  would  take  the  pipe  out  and  exhaust 
the  gas  before  you  build  your  fire? 

"A.  Yes,  sir. 

"Q.  But  suppose  that  there  was  a  gate  or  a 
valve  several  miles  north  of  the  defective  sec- 
tion that  was  to  be  taken  out,  and  another  gate 
a  short  distance  south,  and  both  gates  were 
cut  off,  would  it  still  be  dangerous?  * 

"A.  If  there  was  not  any  escape  for  the  gas 
there  would  be. 

"Q.  Would  not  the  pressure  be  the  same? 

"A.  Yes,  sir;  if  there  was  no  escape  for  it. 
In  a  line  of  perfect  pipe  it  would  stay  there  for- 
ever. 

"Q.  The  pressure  would  be  the  same,  even  if 
both  gates  were  cut  off? 
"A.  Yes,  sir." 


Cross-examined. 

"Q.  I  suppose  that  it  is  a  very  ordinary  thing 
to  cut  off  the  gas  from  both  directions  and  take 
out  a  section  of  pipe  and  put  in  another  sec- 
tion where  it  is  necessary? 

"A.  Yes,  sir. 

"Q.  Where  there  is  no  fire  around  there  is 
nothing  necessarily  dangerous  in  such  an  opera- 
tion? 

"A.  There  is  a  certain  amount  of  danger 
when  there  is  gas  in  the  pipe. 

4,Q.  What  danger  is  there? 

"A.  In  cutting  the  pipe,  a  piece  is  liable  to  fly 
off  and  strike  a  man,  when  it  is  under  pressure. 
When  you  cut  a  pipe  that  is  under  pressure  a 
piece  is  liable  to  fly  off  and  strike  a  man  and 
knock  his  eye  out. 

"Q.  Did  you  ever  know  of  anything  of  that 
kind  to  happen? 

"A.  Yes.  sir;  seen  it  happen  with  the  gang 
of  my  own. 

"Q.  You  were  exercising  ordinary  care? 

"A.  Yes,  sir. 

"Q.  It  is  a  very  common  thing  to  do  it? 
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'A.  No,  sir;  It  is  not  a  common  thing,  you 
do  it  when  working  between  two  gates  after  you 
have  cut  it  to  let  the  gaa  out. 

"Q.  Even  after  you  shut  it  off  you  have  to 
cut  the  line,  and  have  to  take  that  risk,  unless 
there  is  6ome  other  place  to  let  it  out? 

"A.  Yes,  sir. 

"Q.  So  you  might  say  unavoidable  risk  attend- 
ing the  work? 
"A.  Yes,  sir. 

"Q.  It  is  comparatively  a  slight  danger? 
"A.  Yes,  sir. 
'Q.  Very  seldom  happens? 
'A.  Yes,  sir;  very  seldom  happens. 
"Q.  Suppose  if  the  fire  was  thoroughly  put 
out  there  would  be  no  danger  of  anything  like 
that  happening?  • 

"A.  No,  sir ;  not  any  more  than  the  danger  of 
handling  the  pressure  on  the  line." 

We  have  examined  the  testimony  in  the 
record  with  a  view  of  ascertaining  from  it 
what  fact,  if  any,  would  cause  this  case 
to  fall  as  an  exception  to  the  general  rule 
that  the  servants  of  an  independent  con- 
tractor who  are  not  entitled  to  damages  for 
injuries  received  from  the  fault  or  negli- 
gence of  their  own  employer,  from  the  par- 
ty whom  their  employer  had  contracted? 
In  our  opinion  we  have  found  no  such  fact 

This  being  the  conclusion  reached  it  is 
useless  to  examine  and  discuss  what  the  le- 
gal situation  would  be  as  between  the  plain- 
tiff and  Jolly,  for,  conceding  that  he  was 
guilty  of  fault  and  of  negligence,  that  fact 
would  be  Irrelevant  In  the  present  suit. 

We  discover  nothing  in  the  present  situa- 
tion by  reason  of  which  fault  or  negligence 
on  the  part  of  the  contractor  would  throw  up- 
on the  defendant  company  legal  liability  to 
his  servants  for  such  fault  or  negligence 
from  which  they  have  been  Injured. 

Nothing  which  required  defendant  to  have 
taken  dinect  control  of  and  supervision  over 
the  contractor  as  to  the  plan  he  would  pur- 
sue to  carry  out  his  contract  or  as  to  meas- 
ures he  would  take  to  execute  it  in  safety. 

The  fact  that  subsequently  to  entering 
into  bis  contract  Jolly  became  a  stockhold- 
er in  and  secretary-treasurer  of  the  defend- 
ant company,  and  was  such  at  the  time  of 
the  accident,  did  not  affect  the  legal  situa- 
tion, nor  did  the  fact  that  the  money  with 
which  the  workmen  were  paid  was  received 
weekly  by  him  from  the  defendant  company, 
it  was  paid  to  him  as  money  due  to  him  on 
his  contract  and  not  as  money  due  the  work- 
men for  their  wages;  had  Jolly  after  receiv- 
ing the  money  applied  it  to  some  other  pur- 
pose than  paying  the  men,  they  would  have 
had  no  recourse  upon  the  company  for  pay- 
ment of  their  wages — they  were  not  its  em- 
ployes. 

The  evidence  shows  there  was  a  way  in 
which  the  work  could  be  executed  in  safety. 

The  proximate  cause  of  the  accident  was 
the  presence  in  the  neighborhood  of  the  leak 
of  a  Are  partially  unextinguished  with  which 
the  gas  escaping  from  the  joints  being  taken 
out  came  into  contact,  causing  an  explosion. 


Without  the  presence  of  such  a  fire  at  that 
time  there  would  have  been  no  accident.  I» 
feudant  had  no  reason  to  suppose  that  su<t. 
a  condition  of  things  would  arise  or  that  tlw 
contractor  would  not  take  all  necessary  and 
proper  precautions. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  tbe 
verdict  of  the  Jury  in  each  of  tbe  two  case*, 
and  the  Judgment  of  the  court  in  each  of  the 
said  cases  herein  appealed  from,  be  and  the 
same  are  hereby  annulled,  avoided,  and  re- 
versed, and  the  demands  of  tbe  plaintiff  In 
each  of  said  two  cases  be,  and  they  are  here- 
by, rejected  and  their  salts  dismissed. 


(121  La.) 
No.  16.537. 
E.  SONDHEIMER  CO.  v.  RICHLAND 
LUMBER  CO. 
(Supreme  Court  of  Louisiana.    Jan.  20.  190$. 
On  Rehearing,  June  8.  1908.) 

1.  Pleading  —  Motions— Election  Between 
Causes  of  Action— Exceptions. 

The  fact  that  both  specific  performance  and 
damages  are  demanded  may  afford  ground  for  a 
motion  to  elect,  but  not  for  an  exception  of  no 
cause  of  action. 

2.  Contracts — Performance  or  Breach— I)l- 
kand  fob  Performance  —  Institution  of 
Suit. 

The  institution  of  a  suit  is  one  of  the  mod**- 
of  putting  in  default 

3.  Attachment— Gbounds  of— Debt— Cfr- 

TAINTT. 

The  margin  between  market  price  and  t fa- 
price  fixed  in  a  contract  for  tbe  delivery  of 
lumber  is  a  sufficiently  certain  basis  for  fixinc 
the  amount  of  a  debt  upon  which  to  predicate 
an  attachment. 

4.  Same. 

Attachment  may  be  resorted  to  as  a  con- 
servatory measure  to  a  suit  which  tbe  plaintiff 
"intends  to  bring."  Hence,  where  plaintiff  al- 
leges that  defendant  is  about  to  dispose  of  all 
his  property  and  remove  permanently  from  t fa- 
state  without  fulfilling  a  certain  contract,  aud 
that  by  the  nonfulfillment  of  the  contract  plain- 
tiff will  be  damaged  in  an  amount  stated,  and 
that  plaintiff  intends  to  bring  suit  for  the  dam- 
ages as  soon  as  the  time  for  fulfilling  the  con- 
tract has  expired  and  the  right  of  action  has 
accrued ;  the  liability  of  defendant  is  sufficient- 
ly a  "debt"  within  the  intendment  of  the  Code 
of  Practice  to  support  an  attachment. 
Breaux,  C.  J.,  dissenting. 

On  Rehearing. 

5.  Specific  Performance— Grounds  or  Re- 
lief—Pleading. 

A  petition,  filed  within  7  months  from  the 
making  of  a  contract,  which  alleges  that  de- 
fendant agreed  to  deliver  a  certain  qnantirv  of 
lumber  within  10  months;  that  it  (defendant ■ 
has  delivered  part  of  the  lumber;  that  it  is 
about  to  sell  all  of  its  property  in,  and  perma- 
nently remove  its  business  from,  this  state: 
but  which  does  not  allege  that  defendant  is  in 
default  on  its  contract,  or  intends  making  de- 
fault, or  that  the  alleged  contemplated  sale  and 
removal  will  result  in  such  default,  discing 
no  cause  of  action  for  either  specific  perform- 
ance or  the  recovery  of  damages. 

6.  Attachment  —  Grounds  of  —  Debt  Not 

Due. 

To  authorize  an  attachment  for  a  debt  no' 
yet  due,  there  must  be  a  debt  actually  exisi  in*. 
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though  not  exigible,— debitum  in  present!,  sol- 
vendum  in  fnturo;  and  the  amount  claimed 
must,  in  its  nature,  be  susceptible  of  being  fixed 
with  certainty  by  the  oath  of  the  party  applying 
for  the  writ. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attachment,  §§  80-36.] 

Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  Richland;  William  Jeffer- 
son Gray,  Judge. 

Action  by  the  E.  Sondhelmer  Company 
against  the  Richland  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Ellis  &  McGregor  (0.  L.  Marslllot  and  A 
H.  Murray,  of  counsel),  for  appellant.  E. 
Tyler  Lamkin  and  Andrew  Augustus  Gunby, 
for  appellee. 

PROVOSTY,  J.  The  lower  court  sustain- 
ed an  exception  of  no  cause  of  action,  and 
dismissed  plaintiffs  suit 

Plaintiffs  allege  that  the  defendant  a  cor- 
poration organized  under  the  laws  of  Wis- 
consin, now  doing  a  sawmill  business  In 
Richland  parish,  La.,  entered  Into  a  con- 
tract with  them  to  manufacture  for  and  de- 
liver to  them,  on  board  cars  at  Mangham, 
La.,  so  many  feet  of  lumber,  of  such  a  de- 
scription, at  such  a  price,  by  such  a  date — 
all  specified  in  the  petition ;  and  that  if  said 
contract  is  not  complied  with  they  will  lose 
the  profltB  on  said  lumber  amounting  to  so 
much — giving  the  exact  amount  They  al- 
lege, further,  that  defendant  has.  never  had  a 
permanent  domicile  In  this  state,  and  Is 
about  to  sell  all  the  property  it  owns  In  this 
state  and  remove  Its  said  business  from  this 
state,  without  there  being  a  possibility  in  the 
ordinary  course  of  judicial  proceedings  of 
obtaining  or  executing  a  judgment  against 
It  prior  to  Its  departure.  They  pray  for  an 
attachment  and  further,  as  follows: 

"That  defendant  be  ordered  to  comply  with 
its  said  contract  within  a  time  to  be  fixed  "by 
your  honor  court,  and  in  default  of  its  so  do- 
ing that  there  be  judgment  in  favor  of  plain- 
tiff and  against  it  in  the  aforesaid  sum  of  loss- 
es named  with  5  per  cent  from  judicial  demand, 
recognizing  plaintiff's  privilege  on  property  that 
may  be  seized  by  virtue  of  said  writ,  and  that 
same  be  sold  under  said  judgment  Pray  that 
in  so  far  as  plaintiff's  demand  may  not  be  yet 
mature  it  be  allowed  to  remain  on  the  docket  of 
this  honorable  court,  they  reserving  the  right  to 
amend  and  ask  for  final  judgment  at  the  proper 
time." 

The  contract  la  annexed  to  and  made  part 
of  the  petition.  It  contains  the  following 
clause : 

"Time  being  of  the  essence  of  this  contract, 
and  second  party  having  itself  entered  into  con- 
tracts obligating  itself  to  deliver  same,  based 
upon  this  agreement,  first  party  covenants  that 
it  will  begin  the  manufacture  of  said  lumber 
in  the  month  of  December,  1905,  and  shall  com- 

Slete  said  contract  within  ten  months  from  this 
ate." 


This  suit  was  filed  In  June,  1906;  that  Is 
to  say,  before  the  expiration  of  the  delay  for 
completing  the  contract 

The  president  of  the  defendant  corporation 
is  alleged  to  be  a  resident  of  the  parish  In 
which  the  suit  has  been  brought  and  service 
of  citation  is  asked  to  be  made  upon  him; 
and  the  citation  was  made  in  accordance 
with  the  prayer. 

We  take  up  and  dispose  of,  seriatim,  the 
reasons  assigned  by  defendant  as  we  under- 
stand them,  why  the  petition  Is  said  not  to 
show  a  cause  of  action. 

First.  That  plaintiffs  are  suing  for  both 
specific  performance  and  damages,  and  that 
they  cannot  be  entitled  to  both. 

If  plaintiffs  were  doing  what  defendant 
here  says  they  are,  it  would  not  furnish 
ground  for  an  exception  of  no  cause  of  ac- 
tion, but  only  for  a  motion  to  elect  It  would 
be  a  case,  not  of  insufficiency  of  allegation, 
but  of  excess  of  prayer. 

Second.  That  defendant  was  not  put  In  de- 
fault 

Defendant  misconceives,  here,  the  nature 
of  the  suit.  The  suit  is  not,  as  yet,  a  suit  to 
compel  defendant  to  perform  the  contract 
As  such  It  would  be  premature.  The  time  for 
fulfilling  the  contract  has  not  yet  expired. 
The  suit,  as  yet,  alms  at  nothing  more  than 
to  prevent  defendant  from  disposing  of  its 
property,  and  leaving  the  state  before  judg- 
ment could  be  obtained  against  it  in  the  or- 
dinary course  of  judicial  proceedings.  De- 
fendant has  yet  time  to  perform  the  contract 
and  the  present  suit  Is  a  demand  that  it  do 
so,  and  it  Is,  as  such,  a  putting  In  default  of 
the  most  peremptory  character.  As  to  put- 
ting in  default  by  institution  of  suit  see  ar- 
ticle 1911,  Rev.  Civ.  Code,  and  R.  R  Co.  v. 
Ganalh  &  Co.,  18  La.  510-613.  As  to  at- 
tachment by  way  of  conservatory  measure 
to  a  suit  which  the  plaintiff  "Intends  to  In- 
stitute against"  the  defendant,  see  Code  Prac. 
art  208;  Bank  v.  Brewing  Association,  49 
La.  Ann.  944,  22  South.  48;  Neilson  v.  Pool, 
17  La.  209;  Catlett  v.  Heffner,  23  La.  Ann. 
577.  In  Bank  v.  Brewing  Association,  this 
court  said  that  the  proper  practice  was  to 
ask  for  the  attachment  without  asking  for 
absolute  judgment,  reserving  the  right  to  ask 
for  absolute  judgment  by  a  supplemental  pe- 
tition to  be  filed  when  the  obligation  should 
mature. 

Third.  That  the  damages  are  too  specula- 
tive, or  uncertain,  to  support  an  attachment ; 
In  that  the  petition  "does  not  allege  how  the 
losses  or  profits  arise,  or  on  what  possible 
basis  they  are  estimated — whether  on  future, 
or  past  or  present,  prices,  of  lumber";  and 
also  in  that  "defendant's  sawmill  might  burn 
pending  the  suit,  and  defendant  be  liberated 
from  the  contract";  and  finally  in  that  "the 
price  of  lumber  might  go  down." 

Touching  the  degree  of  certainty  which  a 
demand  must  possess  In  order  to  serve  as  a 
basis  for  attachment,  see  Morgan's  Loulsi- 


Digitized  by  Google 


808 


40  SOUTHERN  REPORTER. 


(La. 


ana  &  Texas  R.  R.  v.  Stewart,  119  La.  392, 
44  South.  138.  In  the  case  of  Williams  &  Co. 
v.  La.  Lumber  Co.,  105  La.  99,  29  South.  491, 
the  claim  was  for  the  margin  of  profits  on 
lumber,  and  the  attachment  was  sustained, 
although  plaintiff  was  found  to  have  stated 
the  amount  of  the  damages  too  high.  One  of 
the  clauses  of  the  contract  sued  on  is  to  the 
effect  that  the  lumber  which  defendant  is  to 
deliver  to  plaintiff  has  already  been  sold 
by  plaintiff.  If  the  profits  of  which  plaintiff 
alleges  the  loss  are  the  margin  of  profits  be- 
tween the  two  contracts,  they  are  as  exactly 
fixed  and  determinate  as  any  amount  could 
be.  But  If  they  are  the  margin  between  the 
contract  price  and  the  market  price  at  the 
time  of  filing  the  petition,  we  do  not  see 
why  they  should  not  be  sufficiently  determi- 
nate to  support  an  attachment.  The  danger 
of  the  market  price  going  down  is  fully  off- 
set by  the  chance  of  its  going  up.  Of  course, 
the  claim  of  damages  would  be  too  specu- 
lative to  support  an  attachment  if  based  on 
market  price  in  the  future.  The  court  will 
not,  however,  on  this  exception  of  no  cause 
of  action,  assume  that  the  claim  Is  so  predi- 
cated; but,  rather,  that  It  is  predicated  on 
the  margin  between  the  two  contracts  or  be- 
tween contract  price  and  market  price  at  fil- 
ing of  suit. 

But  the  allegation  Is — and  for  the  purposes 
of  the  exception  of  no  cause  of  action  it  must 
be  taken  for  true — that  defendant  is  not  go- 
lug  to  fulfill  the  contract  If  so,  the  damages 
will  become  due  at  the  expiration  of  the  time 
for  fulfilling  the  contract,  and  the  case  sim- 
ply resolves  Itself  into  that  of  an  existing, 
but  immature,  obligation  such  as  by  express 
provisions  of  the  Code  (article  210  et  seq.) 
may  be  protected  by  attachment.  The  pres- 
ent proceeding  has  been  resorted  to  by  plain- 
tiff simply  to  prevent  defendant  from  defeat- 
ing the  suit  in  damages  which  plaintiff  "in- 
tends to  bring"  hereafter  (Code  Prac.  arts. 
208,  239),  and  which  plaintiff  will  as  a  mat- 
ter of  certainty  have  the  right  to  bring  if  the 
allegations  of  the  petition  are  taken  for  true, 
as  they  must  be  on  the  present  exception. 

The  present  case  is  distinguishable  from 
those  of  Claflin  v.  Felbelman,  44  La.  Ann. 
520,  10  South.  802,  Black  v.  Zacharle,  3 
How.  (U.  S.)  485,  11  L  Ed.  690,  Denegre  v. 
Milne,  10  La.  Ann.  324,  Barriere  v.  Feste,  9 
La.  Ann.  535,  Blanchard  v.  Grousset,  1  La. 
Ann.  96,  and  Hunt  v.  Norris,  4  Mart.  (O.  S.) 
617,  in  that,  in  those  cases,  the  liability 
sought  to  be  made  the  basis  of  the  attach- 
ment was  not  merely  Immature  but  as  yet 
inexlstent;  so  that  at  the  time  of  the  at- 
tachment there  was  no  actual  debt,  mature 
or  immature;  whereas,  In  the  present  case, 
there  Is  an  actual  existing  obligation,  and 
under  the  allegations  of  the  petition,  taken 
for  true,  that  obligation  represents  a  certain 
fixed  va'ue,  and  there  Is  therefore  a  debt  of 
some  kind;  and  article  242,  Code  Prac,  au- 
thorizes attachment  to  Issue  "In  order  to  se- 
cure the  payment  of  a  debt,  whatever  may  be 


its  nature."  This  language  is,  we  think, 
broad  enough  to  include  a  fixed  contractual 
obligation,  which,  although  not  as  yet  for  the 
payment  of  money,  will,  under  the  allega- 
tions, taken  for  true,  be  for  the  payment 
of  money  at  its  maturity.  See  Morgan's-  La. 
R.  R.  v.  Stewart,  supra. 

Fourth.  That  although  defendant  is  sued 
as  a  resident,  the  petition  contains  no 
grounds  for  attachment  against  a  resident. 

The  defendant  is  alleged  to  be  about  to 
sell  all  its.  property  in  the  state  and  leave 
the  state,  without  there  being  a  possibility, 
in  the  ordinary  course  of  judicial  proceed- 
ings, of  obtaining  or  executing  Judgment 
against  it  previous  to  Its  departure.  This 
suffices  for  sustaining  an  attachment  Code 
Prac.  art  240. 

The  motion  to  dissolve  Is  not  Involved  in 
this  appeal — It  not  having  yet  been  tried  In 
the  lower  court — plaintiffs  not  having  yet 
offered  their  evidence  upon  it.  There  is  at 
present  before  the  court  only  the  exception 
of  no  cause  of  action ;  for  the  trial  of  which 
the  allegation  that  defendant  Is  a  nonresi- 
dent corporation  must  be  taken  for  true. 

Judgment  set  aside,  and  the  exception  of 
no  cause  of  action  overruled,  and  case  re- 
manded to  be  proceeded  with  according  to 
law. 

BREAUX,  C.  J.,  dissents.  LAND,  J.,  takes 
no  part 

On  Rehearing. 

MONROE,  J.  This  suit  was  Instituted  on 
June  7,  1906. 

The  allegations  and  prayer  of  the  petition 
which  are  material  to  the  question  at  issue 
are  substantially  as  follows: 

Plaintiff  alleges  that  in  December,  1905.  It 
entered  Into  a  contract  with  defendant  a  cor- 
poration organized  under  the  law  of  Wiscon- 
sin, whereby  (and  as  subsequently  changed) 
defendant  agreed  to  sell  it  (plaintiff),  say, 
5,700,000  feet  of  lumber,  of  different  kinds, 
at  certain  prices;  that  defendant  was  to 
commence  sawing  the  lumber  in  December. 
1905,  and  complete  It  in  10  months  from  that 
date ;  that  It  has  delivered,  say,  946,000  feet 

"Represents  that  said  lumber  company  is 
about  to  sell  all  the  property  it  owns  in  the 
state  of  Louisiana,  and  permanently  remove  it« 
said  business  therefrom.  Represents  that  smid 
lumber  company  is  a  Wisconsin  corporation 
and  has  never  had  its  permanent  domicile  in 
said  state.  Represents  that  there  will  not  be 
a  possibility  in  the  ordinary  course  of  judicial 
proceedings  to  obtain  or  execute  judgment 
against  said  lumber  company  prior  to  its  de- 
parture. Represents  that,  if  said  contract  is 
not  complied  with,  said  Sondheimer  Sc  Co.  will 
lose,  as  profits  on  said  lumber:  On  said  red 
gum,  $21,  $10.50,  $6,  and  $6  per  1,000,  on  the 
grades  mentioned,  respectively-  on  plain  oak. 
$7  per  1,000;  on  quarter  sawed,  $S  per  1.O0U: 
on  log  run  sap  gum,  $4  per  1,000;  and  on  com- 
mon sap  gum  $3  per  1,000;  making  total  ton 
$32,143." 

Wherefore,  plaintiff  prays  that  defendant 
be  cited;  that  a  writ  and  an  alias  writ  of 
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attachment  Issue  to  the  sheriffs  of  Richland 
and  Franklin  parishes,  respectively,  and  that 
all  the  property  of  defendant  in  those  par- 
ishes be  seized ; 

"That  said  lumber  company  be  ordered  to 
comply  with  the  terms  of  its  said  contract  with 
plaintiffs  within  a  time  to  be  fixed  by  your 
honorable  court,  and,  in  default  of  its  doing 
so.  that  there  be  judgment  in  favor  of  plaintiffs 
and  against  it  in  the  aforesaid  sum  of  losses 
named,  with  5%  from  judicial  demand,  recogniz- 
ing plaintiffs'  privilege  on  property  that  may 
be  seized,  *  *  *  and  that  same  may  be  sold 
under  said  judgment.  Pray  that,  in  bo  far 
as  plaintiffs'  demand  may  not  be  yet  mature, 
it  may  be  allowed  to  remain  on  the  docket  of 
this  honorable  court,  they  reserving  the  right 
to  amend  and  ask  for  final  judgment  at  the 
proper  time." 

The  affidavit,  signed  by  the  secretary  of 
the  plaintiff  company,  reads: 

"That  all  the  facts  and  allegations  contained 
in  the  foregoing  petition  are  true  and  correct; 
that  he  has  full  power  and  authority  to  make 
this  affidavit  and  sign  bond  for  plaintiff  cor- 
poration; and  that  the  president  of  said  cor- 
poration is  now  absent  from  the  state." 

It  will  be  seen,  by  comparing  the  allega- 
tions of  the  petition  with  the  date  of  Its  fil- 
ing, that,  when  the  suit  was  brought,  defend- 
ant had  still  three  months  of  the  time  allowed 
within  which  to  deliver  the  lumber  called  for 
by  the  contract;  that  plaintiff  does  not  al- 
lege that  there  had  been  any  default  when 
the  suit  was  instituted,  or  that  any  default 
was  intended  by,  or  would,  necessarily,  re- 
sult from  the  alleged  contemplated  sale  by 
defendant  of  its  property,  and  that  the  first 
prayer  of  the  petition  is  "that  said  lumber 
company  be  ordered  to  comply  with  the  con- 
tract, and  in  default  of  its  so  doing,  and  only 
in  that  event,  that  plaintiff  have  judgment  In 
the  aforesaid  sum  of  losses  named,"  etc. 

If,  therefore,  the  theory  upon  which  the 
suit  was  Drought  and  the  attachment  Issued 
be  sound,  the  same  course  might  have  been 
pursued  within  10  minutes  after  the  signing 
of  the  contract  In  other  words,  plaintiff 
might  at  once  have  brought  suit  and  made 
a  seizure  upon  the  identical  allegations  that 
are  contained  In  the  petition  now  under  con- 
sideration, save  as  to  the  partial  execution  of 
the  contract,  and,  for  (he  omission  of  the 
allegations  on  the  subject,  the  case  would 
have  been  all  the  stronger. 

Our  reconsideration  of  the  matter  has  led 
to  the  conclusion  that  the  law  no  more  au- 
thorizes such  a  course  in  the  one  case  than 
in  the  other.  The  petition,  regarded  as  a 
demand  for  specific  performance  of  the  con- 
tract, discloses  upon  its  face,  not  that  the 
demand  is  premature,  but  that  the  conditions 
which  might  authorize  it  did  not  exist  when 
the  petition  was  filed,  and,  for  aught  that  is 
alleged,  might  never  exist,  and  hence,  quoad 
such  demand,  falls  to  disclose  a  cause  of 
action,  and  disclosing  no  cause  of  action  as  to 
the  Judgment  prayed  for  it  discloses  no  cause 


of  action  as  to  the  attachment  Intended  to  se- 
cure the  payment  of  such  judgment. 

Beyond  that,  we  are  of  opinion  that  the  pe- 
tition discloses  no  right  to  the  writ  of  at- 
tachment: First,  because  the  right  to  Invoke 
that  remedy,  to  secure  the  payment  of  a  debt 
not  yet  due,  Is  "confined  to  cases  where,  In 
addition  to  other  requisites,  there  is  an  ex- 
isting debt,  although  not  exigible — debitum  in 
pnesente,  solvendum  In  futuro — an  existing, 
absolute,  liability  to  pay,  at  a  future  time, 
and  does  not  embrace  cases  of  prospective 
and  conditional  liability."  Cross  on  Pleading, 
p.  281 ;  Taylor  v.  Drane,  13  La.  64 ;  Harrod 
v.  Burgess,  5  Rob.  440;  Blanchard  et  al.  v. 
Grousset  1  La.  Ann.  06;  Shannon  v.  Lang- 
horn,  0  La.  Ann.  526;  Barriere  ft  Bro.  v. 
Feste,  0  La.  Ann.  636;  Denegre  v.  Milne,  10 
La.  Ann.  324 ;  Nat  Bank  v.  Moss  ft  Co.  et  al., 
41  La.  Ann.  227,  6  South.  25;  Claflln  ft  Co.  v. 
Feibelman  ft  Co..  44  La.  Ann.  522,  10  South. 
862;  Bank  v.  Brewing  Ass'n  et  al.,  40  La. 
Ann.  034,  22  South.  48;  Code  Prac.  art.  242. 
Second,  because  an  attachment  will  not  lie 
where  the  debt  is  unliquidated,  and,  from  the 
nature  of  the  claim  asserted,  It  is  evident 
that  any  amount  that  may  be  fixed  upon  must 
be  conjectural,  and  hence  ought  not  to  serve 
as  the  basis  of  a  positive  oath.  Cross  on 
Pleading,  p.  270 ;  Levy  v.  Levy  et  al.,  11  La. 
581;  Brinegar  v.  Griffin,  2  La.  Ann.  154; 
Barrow  v.  McDonald,  12  La.  Ann.  110. 

At  the  time  this  suit  was  Instituted,  and 
the  attachment  issued,  there  was  no  existing 
obligation  resting  upon  defendant  with  respect 
to  the  delivery  of  any  lumber  to  plaintiff. 
To  the  contrary,  whilst  its  contract  with 
plaintiff  allowed  the  whole  of  10  months, 
from  December  7,  1005,  within  which  to  de- 
liver the  whole,  or  any  part,  of  the  lumber 
called  for.  It  had  delivered,  according  to  the 
allegations  of  the  petition,  046,000  feet  within 
the  first  7  months,  and  Its  liability  for  dam- 
ages was  prospective,  and  conditional,  upon 
its  nondelivery  of  the  balance,  within  the  re- 
maining 3  months. 

As  to  the  damages,  they,  also,  were  pro- 
spective, and  without  the  gift  of  prevision  it 
was  impossible  for  plaintiff  to  state  the 
amount,  which  depended  entirely  upon  what 
might  be  the  price  of  lumber,  such  as  that 
called  for  by  the  contract,  at  the  place  where 
that  lumber  was  to  be  delivered,  or,  upon 
the  price  at  which  plaintiff  might  be  able  to 
fill  its  own  contracts,  elsewhere,  on  September 
7,  1006,  a  date  then  three  months  In  the 
future.  If  the  market  price  should  be  higher 
at  that  date  than  the  contract  price,  plain- 
tiff would  sustain  a  loss,  and  If  it  should  be 
lower,  plaintiff  would  be  the  gainer  by  de- 
fendant's failure  to  make  delivery,  but  when 
the  attachment  was  Issued  no  one  knew,  and 
no  one  could  know,  whether  the  price  would 
be  higher  or  lower,  and  It  Is  quite  certain 
that  at  that  time  plaintiff  had  sustained  no 
loss  for  which  defendant  was  liable.  . 
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It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
now  affirmed,  at  the  cost  of  the  plaintiff. 

PROVOSTY,  J.,  dissents. 


(121  La.) 
No.  16,675. 

OPELOUSAS,  GULF  &.  N.  E.  RT.  CO.  v. 

ST.  LANDRY  COTTON  OIL  CO. 
(Supreme  Court  of  Louisiana.    March  2,  1908. 
On  Rehearing,  June  8,  1908.) 

1.  Eminent  Domain— Expropriation  —  Pbo- 
ceedinos  to  take— appeal— review  of 

VEBOICT. 

The  verdict  of  the  jury  in  an  expropria- 
tion suit,  although  entitled  to  great  weight,  is 
subject  to  amendment  on  appeal  when  it  is 
clearly  contrary  to  the  weight  of  the  evidence. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  685.] 

2.  Same— Compensation,  Elements  of. 

In  a  suit  to  expropriate  a  railroad  right 
of  way,  the  defendant  is  entitled  to  adequate 
compensation  for  the  land  actually  taken,  and 
to  damages  for  the  actual  diminution  in  sale  or 
rental  value  of  the  remainder  of  his  property, 
but  not  for  inconveniences  and  loss  of  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  271-277.] 

3.  Same— Costs — Jury  Fees. 

Plaintiff  in  an  expropriation  suit  is  not 
taxable,  in  the  absence  of  special  statute,  with 
the  cost  of  the  per  diem  and  mileage  of  the 
jurors  serving  in  the  case. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  690-693.] 

On  Rehearing. 

4.  Same— Liability  of  Parish. 

In  proceedings  taken  for  the  purpose  of 
expropriating  property  by  a  public  utility  cor- 
poration, there  is  no  law  under  which  the  par- 
ish in  which  the  suit  is  brought  can  be  held  for 
the  fee  of  the  jurors  summoned  to  try  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  691.] 

5.  Costs—  Dependent  on  Statute. 

The  parish  is  a  third  party.  Costs  and 
fees  in  proceedings  in  court  are  dependent  upon 
the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  §§  1-5.] 

6.  Eminent  Domain— Costs— Statutes. 

The  court  made  researches  to  find  a  law 
under  which  plaintiff  or  defendant  could  be 
held  for  the  fee  of  jurors  in  an  expropriation 
suit  and  found  none. 

7.  Same. 

The  general  law  in  civil  suits,  differently 
drawn  from  the  method  followed  in  drawing  a 
special  jury  in  an  expropriation  suit,  has  no 
application.  There  is  a  broad  difference  be- 
tween the  two— the  law  looking  to  the  trial  of 
jury  cases  generally  and  the  special  law  relating 
to  the  drawing  of  the  jury  in  an  expropriation 
case.  The  former  law  does  not  apply.  There 
is  a  casus  omissus  if  it  ever  was  the  intention 
to  provide  for  the  remuneration  of  jurors  in 
special  expropriation  cases.  As  far  back  as 
the  fifteenth  Annual  this  court  held  that  par- 
ties could  not  be  held  for  costs  unless  there  was 
provision  by  statute  to  that  end. 
(Syllabus  by  the  Court.) 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry;  Edward  Taylor 
Lewis,  Judge. 


Expropriation  suit  by  the  Opelousas,  Gulf 
&  Northeastern  Railway  Company  against 
the  St  Landry  Cotton  Oil  Company.  From 
the  award  of  damages,  defendant  appeals. 
Amended  and  affirmed. 

See  118  La.  290,  42  South.  940. 

Lewis  &  Lewis,  for  appellant  railway  com- 
pany. Edward  Benjamin  Du  Bulsson,  for  ap- 
pellant parish  of  St.  Landry. 

LAND,  J.  This  is  a  suit  to  expropriate  a 
railroad  right  of  way,  containing  1.58  acres, 
through  a  tract  of  land  belonging  to  the  de- 
fendant. On  the  first  trial  the  jury  awarded 
the  right  of  way  sued  for  to  the  plaintiff,  and 
assessed  its  value  at  $1,075.  The  verdict  re- 
jected defendant's  demand  for  damages.  The 
defendant  appealed,  and  the  verdict  and  judg- 
ment thereon  were  reversed,  and  the  cause 
was  remanded  for  error  in  the  instructions  to 
the  jury.  In  the  meantime  the  road  had  been 
constructed  over  the  right  of  way  In  ques- 
tion. The  defendant  amended  its  answer  and 
claimed  additional  damages.  On  the  second 
trial,  the  jury  fixed  the  value  of  the  land 
taken  at  $1,297,  and  the  damages  to  the  ad- 
joining land  at  $300.  Defendant  has  ap- 
pealed. 

The  advent  of  two  new  railroads  created  a 
great  boom  in  real  estate  values  in  and  about 
the  town  of  Opelousas.  In  the  nature  of 
things  such  values  were  largely  speculative, 
being  necessarily  predicated  on  the  future 
growth  of  the  town  in  business  and  popula- 
tion. Under  such  circumstances,  it  is  not 
surprising  to  find  in  the  instant  case  a  wide 
difference  of  honest  opinion  as  to  the  value 
of  the  land  embraced  in  the  right  of  way  sued 
for.  The  estimates  range  from  $500  to  $2,5<X> 
per  acre. 

In  a  case  like  the  one  at  bar,  a  fair  test 
of  market  value  is  furnished  by  voluntary 
sales  of  real  estate  in  the  immediate  vicinity, 
and  about  the  same  time  for  right  of  way 
purposes. 

The  plaintiff  road  purchased  Its  right  of 
way  on  the  adjoining  property  at  the  rate 
of  $1,200  per  acre.  The  then  president  of  the 
road,  and  now  its  leading  counsel,  testified 
that  he  considered  that  valuation  a  fair 
standard  by  which  to  value  the  naked  land 
just  opposite  on  the  other  side  of  the  street. 
Such  a  standard  is  applicable  with  equal, 
if  not  more,  force  to  contiguous  land  of  the 
same  character.  That  the  land  embraced  In 
plaintiff's  right  of  way  Is  worth  $1,200  per 
acre  or  more,  is  clearly  shown  by  the  prepon- 
derance of  the  evidence.  Giving  due  weight 
to  the  finding  of  the  jury  of  freeholders,  we 
think  they  manifestly  erred  in  not  allowing 
the  defendant  at  least  $1,200  per  acre  for 
the  land  actually  taken. 

The  award  of  $300  damages  was  based,  we 
assume,  on  the  testimony  of  one  of  the  de- 
fendant's witnesses  that  it  would  cost  that 
amount  to  move  the  office  and  scales  of  the 
defendant  company  further  away  from  the 
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railroad  track.  We  can  And  In  the  record  no 
other  basis  for  such  an  award.  The  defend- 
ant claimed  large  damages  to  Its  plant  and 
business,  on  account  of  the  railroad  track  ob- 
structing the  free  passage  of  wagons  and 
teams  engaged  in  hauling  seed  to  the  mill. 
While  a  few  witnesses  undertake  to  estimate 
such  damage  in  globo  at  the  sum  of  $10,000, 
two  others,  including  the  counsel  for  defend- 
ant, testified  that  such  damages  could  not  be 
estimated  intelligently  or  with  even  approx- 
imate certainty. 

The  first  Jury  found  that  no  damages  would 
be  suffered.  The  last  Jury  awarded  $300 
damages  to  the  "adjoining  land."  There  Is 
no  sufficient  evidence  in  the  record  to  enable 
us  to  hold  that  this  finding  was  manifestly 
erroneous. 

In  cases  of  this  kind  mere  consequential  in- 
juries resulting  from  Inconvenience,  loss  of 
business  and  the  like  are  not  recoverable. 
The  measure  of  recoverable  damage  is  the  ac- 
tual diminution  in  the  value  of  the  property 
for  sale  or  rental.  McMahon  &  Perrln  v. 
Railroad  Company,  41  La.  Ann.  827,  6  South. 
640. 

In  the  instant  case,  this  diminution,  if  any, 
Is  not  established  with  any  degree  of  certain- 
ty. Whether  there  will  or  will  not  be  any 
such  diminution  or  whether  the  damages  will 
be  set  off  by  special  benefits  are  matters  of 
speculation,  on  which  the  witnesses  differ 
widely.  Judgments  should  not  be  rendered 
on  surmise  and  conjecture. 

The  last  question  to  be  determined  is 
whether  a  plaintiff  in  an  expropriation  suit  is 
liable  for  the  per  diem  and  mileage  of  the 
jurors  who  tried  the  case. 

In  Vlcksburg,  Shreveport  &  Texas  Railroad 
Company  v.  E.  C.  Hart,  15  La.  Ann.  507,  the 
court  held  that  In  actions  to  expropriate  land 
for  a  railroad,  or  other  work  of  public  utility, 
under  Acts  1855,  p.  297,  No.  243,  the  plaintiffs 
are  not  bound  to  pay  the  jurors  for  their  at- 
tendance. This  ruling  was  reaffirmed  in  Rail- 
way Co.  v.  Roberts,  49  La.  Ann.  862,  21  South. 
630.  v 

Per  contra  it  is  contended  that  the  law  was 
changed  by  Act  No.  135,  p.  21G,  of  1898,  rel- 
ative to  juries  for  the  state,  the  parish  of 
Orleans  excepted.  Section  12  provides  in  sub- 
stance that  In  all  civil  cases  in  which  a  jury 
is  prayed  for  and  allowed  the  party  so  pray- 
ing shall  deposit  with  the  clerk  $12  as  jury 
costs  and  give  bond  in  favor  of  the  parish 
for  an  amount  fixed  by  the  judge  to  cover  the 
additional  cost  of  the  jury,  with  the  right  to 
have  the  same  taxed  as  costs  against  the 
party  cast  in  the  suit,  and  that  no  jury  shall 
be  ordered  in  any  civil  case  unless  said  de- 
posit be  made  and  the  bond  given ;  "provided 
that  when  the  Judge,  ex  officio,  shall  order  a 
Jury  In  a  civil  case,  the  plaintiff  shall  ad- 
vance and  pay  to  the  clerk  twelve  dollars  for 
jury  costs,  which  shall  finally  be  taxed 
against  the  party  cast  In  the  suit." 

In  this  state,  ordinary  civil  cases,  as  a 


rule,  may  be  tried  without  a  jury,  and  section 
13  of  the  act  deals  with  that  class  of  cases. 
This  section,  in  order  to  prevent  parties  from 
praying  for  trial  by  jury  for  the  purposes  of 
delay,  provides  that  the  party  so  praying 
shall  make  a  deposit  and  give  bond  for  jury 
costs.  Where  the  Judge,  however,  is  of  opin- 
ion that  a  case  involves  issues  which  should 
be  tried  before  a  jury,  and  therefore,  ex 
officio,  orders  such  a  trial,  the  plaintiff  is  only 
required  to  deposit  $12  for  jury  costs. 

Section  18  has  no  application  to  cases 
which  must  under  special  statutes  be  tried 
before  the  court  and  Jury. 

Under  the  provisions  of  the  Civil  Code  and 
Revised  Statutes  of  the  state,  expropriation 
suits  are  triable  before  a  special  jury  of  free- 
holders. Such  a  jury  cannot  be  drawn  under 
the  provisions  of  Act  No.  135,  p.  216,  of  1898. 
Hence,  section  13  has  no  application  to  this 
case.  It  Is  argued  that  said  act  is  the  only 
law  in  force  providing  for  the  compensation 
of  jurors  in  civil  cases,  and  that  If  its  pro- 
visions do  not  apply  to  jurors  in  expropria- 
tion suits  the  parish  is  not  liable  for  their 
per  diem  and  mileage.  We  feel  no  hesitation 
in  holding  that  the  parish  is  bound  to  com- 
pensate such  jurors,  as  has  always  been  the 
practice  under  the  jury  laws  of  this  state. 
In  Railroad  Company  v.  Hart,  supra,  the 
court  said: 

"The  plaintiff  ought  not  to  be  compelled  to 
pay  the  Jurors  for  their  attendance.  They  are 
to  be  paid  in  another  manner." 

In  the  case  of  City  of  New  Orleans,  Praying 
for  a  Jury  of  Freeholders,  etc.,  20  La.  Ann. 
394,  it  was  held  that  jurors  in  an  expropria- 
tion suit  were  to  be  compensated  In  same 
manner  as  ordinary  Jurors.  It  is  the  duty  of 
the  state  to  furnish  tribunals  for  the  admin- 
istration Of  justice.  The  cost  of  such  tri- 
bunals is  borne  by  the  public,  and  cannot  be 
shifted  to  the  litigants  in  whole  or  In  part 
except  In  cases  specially  provided  by  law. 
The  statutes,  thus  far,  have  not  provided  for 
the  taxation  of  Jury  costs  in  expropriation 
suits. 

It  is  therefore  ordered  that  the  verdict  and 
Judgment  appealed  from  be  amended  by  in- 
creasing the  amounts  awarded  to  the  defend- 
ant to  the  total  sum  of  $2,196,  and  that  as 
thus  amended  said  verdict  and  judgment  be 
affirmed,  at  the  cost  of  the  plaintiff  and  ap- 
pellee. It  is  further  ordered  that  the  Parish 
of  St.  Landry  pay  all  costs  occasioned  by  its 
appeal  as  a  third  party. 

On  Rehearing. 

BREAUX,  O.  J.  Liability  vel  non  for 
Jurors*  fees  is  the  question  at  issue. 

The  judgment  of  the  district  court  con- 
demned neither  the  plaintiff  nor  the  defend- 
ant to  pay  the  per  diem  of  the  Jury  summon- 
ed to  try  the  case,  but  held  that  the  parish 
should  pay  them. 

From  the  judgment  alleging  error  as  to 
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this  Item,  the  parish  obtained  a  devolutive 
appeal  to  this  court. 

Here  the  contention  of  plaintiff  is  that  the 
judgment  is  correct,  and  that  the  parish  is 
liable  for  Jury  fees  in  expropriation  proceed- 
ings regardless  of  result,  whether  the  de- 
cision be  for  plaintiff  or  for  defendant. 

Taking  up  in  the  first  place  the  question 
whether  the  parish  is  liable,  we  have  not 
found  it  possible  to  agree  with  plaintiff  or 
defendant.  Liability  for  costs  Is  statutory. 
Without  a  statute  upon  the  subject  there  Is 
no  liability.  We  nowhere  find  statutory  pro- 
vision authorizing  the  court  to  fix  liability 
for  Jury  fees  in  expropriation  proceedings  up- 
on the  parish. 

Counsel  for  plaintiff  and  counsel  for  de- 
fendant have  not  cited  a  single  statute  wh,ich 
can  be  construed  as  fixing  the  costs  on  the 
parish.  Without  such  a  law  courts  are  with- 
out authority  to  condemn  the  parish,  a  third 
party,  for  the  costs  in  expropriation  proceed- 
ings. 

Costs  are  the  creatures  of  statutory  law. 
State  ex  rel.  Johnson  v.  Judge,  107  La.  70, 
31  South.  645. 

Furthermore,  "the  statute  relating  to  costs 
must  be  strictly  construed."  They  Include 
only  those  referred  to  in  terms  of  the  statute. 
Ency.  of  Pleading  and  Practice,  vol.  5,  p.  111. 

We  take  it  that  if  Act  No.  135,  p.  222,  of 
1898,  fi§  12,  13,  is  not  controlling  then  there 
is  no  law  under  which  it  is  possible  to  tax 
the  costs  on  the  parish. 

We  will  apply  ourselves  to  ascertain  if  it 
has  application  in  this  case. 

The  act  in  question  provides  for  a  jury  in 
a  civil  suit,  and  for  the  deposit  of  costs  by 
the  party  by  whom  a  jury  trial  is  asked.  No 
jury  is  to  be  ordered  unless  the  costs  requir- 
ed are  deposited.  It  relates  exclusively  to  a 
deposit  of  $12  to  obtain  a  jury  trial  in  ordi- 
nary civil  suits.  Nothing  in  the  terms  of 
the  statute  leads  to  the  Inference  that  the 
cost  of  summoning  and  Impaneling  a  jury  in 
expropriation  proceedings  was  intended. 

That  the  judge  also  may  order  a  Jury  ex 
officio  is  one  of  the  provisions  of  the  statute 
before  us  at  this  time,  i.  e.,  Act  No.  135,  p. 
216,  of  1808. 

It  suggests  Itself  in  the  first  place  that  the 
provision  of  the  statute  relates  exclusively 
to  a  Jury  prayed  for  by  one  of  the  parties; 
while  in  an  expropriation  suit  a  Jury  must 
of  necessity  be  Impaneled  to  try  the  cause. 
On  "petition"  or  "motion"  of  either  of  the 
parties  to  the  suit  is  the  law,  and  on  deposit- 
ing $12,  while  in  expropriation  proceedings 
without  any  regard  to  any  deposit  for  costs 
or  without  regard  to  anything  in  the  peti- 
tion or  motion  to  that  effect,  the  case  must 
be  tried  by  a  jury;  the  costs  are  expressly 
provided  for  In  the  first  Instance  and  not  In 
the  second. 

In  Act  No.  135,  p.  216,  of  1808,  the  unsuc- 
cessful party  must  pay  the  costs. 


It  is  not  easy  to  determine  who  is  the 
prevailing  party  in  an  expropriation  suit. 
One  (the  plaintiff)  gets  the  property  for 
which  he  prays,  and  the  other,  the  value  of 
the  land.  As  relates  to  success  in  the  suit, 
one  may  be  considered  as  successful  as  the 
other. 

But  there  is  other  ground  for  holding  that 
the  general  law  has  no  application. 

Under  the  general  law  (Act  No.  135,  p. 
216,  of  1898)  each  party  is  entitled  to  six  jwr- 
emptory  challenges.  In  expropriation  pro- 
ceedings there  are  no  challenges  allowed. 
Under  the  general  law  the  jurors  are  sum- 
moned In  accordance  with  the  prayer  of  one 
of  the  parties  to  the  suit;  or  the  Jurors  who 
are  to  serve  when  the  judge  ex  officio  orders 
a  jury  are  drawn  by  commissioners,  while 
the  drawing  and  summoning  of  a  special 
venire  of  jurors  In  expropriation  cases  are 
drawn  by  the  clerk  and  sheriff  of  the  district 
court   Civ.  Code,  art  2632. 

Expropriation  suits  are  tried  by  the  court 
under  a  special  jury  and  under  special  laws. 

True,  section  12  of  the  cited  act  (No.  135, 
p.  222,  of  1898)  contains  the  provision  that 
jurors  who  attend  and  serve,  and  by  whom 
civil  and  criminal  cases  are  triable,  shall  re- 
ceive $2  for  each  day's  attendance  and  5 
cents  for  each  mile  from  the  parish  seat 
.  If  the  statute  went  no  further  It  might 
successfully  be  contended  that  the  parish 
must  pay.  But  the  section  following  con- 
tains provisions  which  apply  to  both  sections 
12  and  13.  The  last  section  contains  pro- 
vision for  collecting  the  amount  before  men- 
tioned from  the  party  to  the  suit  who  applies 
for  a  jury.  This  amount  is  taxed  to  the  par- 
ty cast  In  the  suit  The  two  sections  must 
be  construed  together. 

The  $12  are  paid  by  the  parish,  and  are  to 
be  reimbursed  by  the  party  cast  in  the  suit. 
Each  of  these  sections  Is  a  part  of  the  gen- 
eral law,  and  has  no  application  to  expro- 
priation cases. 

A  similar  question  was  discussed  in  State 
v.  Simmons,  43  La.  Ann.  901,  10  South.  3S2. 
It  was  held  that  the  absence  of  statutory  pro- 
vision was  fatal  to  the  claim  presented  in 
that  case. 

The  fees  in  an  expropriation  suit  are  not 
due  under  statute  applying  to  costs  gen- 
erally. 

The  law  relating  to  expropriation  makes 
provision  for  the  payment  of  costs  taxed  as 
such,  but  it  contains  no  provision  regarding 
the  Jury  summoned  to  try  the  special  ca«e. 
It  is  a  fee  to  which  they  are  entitled  when- 
ever allowed,  and  does  not  come  within  the 
definition  of  the  costs  of  court.  In  other 
words,  the  mileage  and  per  diem  of  the  Jury 
are  not  costs. 

The  statute  makes  provision  for  the  pay- 
ment of  the  "costs  of  the  proceedings."  They 
do  not  include  the  mileage  and  per  diem  of 
the  Jury. 
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This  does  not  refer  to  Jurors.  The  word 
"proceedings'*  has  a  restricted  meaning. 

"Proceedings"  do  not  include  the  mileage 
and  per  diem.   "Proceedings"  are  remedial. 

"Costs  of  proceedings"  include  the  "pro- 
ceedings" in  court  in  the  case,  and  not  the 
fee  or  salary  of  the  court  (the  jury  becomes 
a  part  of  the  court  in  expropriation  proceed- 
ings) unless  a  law  so  direct.  Here,  after  care- 
ful research,  we  have  not  found  such  a  law. 

The  Jury  in  the  case  is  a  part  of  the  court 
Litigants  are  not  bound  to  pay  jurors  unless 
it  is  so  provided  in  the  statute. 

Learned  counsel,  representing  the  parish  of 
St  Landry,  in  argument  quoted  from  "the 
City  of  New  Orleans,  Praying  for  a  Jury  of 
Freeholders,"  20  La.  Ann.  895. 

In  that  case  the  Jury  had,  strange  to  say, 
fixed  their  own  compensation  at  the  extra- 
ordinary sum  of  $1,800. 

The  case  was  tried  before  the  civil  district 
court  parish  of  Orleans. 

The  Supreme  Court  denied  to  the  Jury  any 
such  authority,  and  annulled  and  canceled 
the  decree  allowing  $1,800.  The  court  held 
that  the  usual  fee  fixed  by  law  was  due. 

As  relates  to  a  law  authorizing  the  taxing 
of  costs  in  expropriation  cases  there  was  no 
such  law. 

As  an  authority  the  above  decision  does  not 
commend  itself. 

In  Vicksburg,  S.  &  T.  R.  Co.  v.  Hart,  15 
La.  Ann.  507,  also  cited,  the  court  held  "that 
the  plaintiff  ought  not  to  be  held  for  costs  in 
an  expropriation  proceeding." 

We  agree  to  that  view  as  applying  as  re- 
lates to  all  parties. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  our  former  Judgment  heretofore 
handed  down  remains  unchanged  except  in 
the  following  particulars: 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  district  court 
appealed  from  by  the  parish  of  St  Landry 
as  relates  to  the  costs  of  summoning  and  the 
fee  of  Jurors  in  expropriation  cases  Is  hereby 
made  to  read  so  as  not  to  exclude  such  costs 
or  fees.  In  other  words,  that  part  of  said 
Judgment  which  reads  "hereby  amended  so 
as  to  decree  that  the  parish  shall  pay  such 
costs  and  not  the  parties  litigant"  is  stricken 
out,  annulled,  and  reversed. 

It  is  further  ordered,  adjudged,  and  decreed 
that  as  relates  to  the  asserted  fees  of  Jurors, 
or  asserted  costs,  the  plaintiff  cannot  re- 
cover a  Jury  fee  (nor  said  costs  of  summon- 
ing jurors)  from  the  defendant,  nor  the  de- 
fendant from  the  plaintiff,  nor  can  the  parish 
be  held  liable  for  said  fees. 

Further,  that  the  costs  of  the  appeal  (ex- 
clusively costs  of  appeal)  of  the  parish  of 
St  Landry,  third  party  appellant  in  this 
case,  as  relates  to  said  fees,  be  taxed,  one 
half  to  plaintiff,  the  Opelousas,  Gulf  &  North- 
eastern Railway  Company,  and  the  other 
half  to  the  St  Landry  Cotton  Oil  Company, 
defendant  in  the  suit 


|  (121  La.) 

No.  16,923. 

BUTEAU   v.   MORGAN'S   LOUISIANA  & 

T.  R.  &  S.  S.  CO. 
(Supreme  Court  of  Louisiana.    May  25,  1906.) 

L  Railroads  — Trespass— Actions  Aoainbi 
Companies— Venue. 

The  prayer  of  plaintiff's  petition  is  that  br 
reason  of  certain  works  aljeged  to  have  bees 
done  by  the  defendant  company  in  a  street  in 
I  front  of  her  property  (alleged  not  to  be  a  pub- 
{  lie  street)  and  the  running  of  cars  thereon  (al- 
leged to  be  co:  tinuing  acts)  the  said  works  be 
|  adjudged  a  nuisance  and  ordered  taken  away 
j  and  defendant  adjudged  a  trespasser. 
2.  Same. 

On  the  face  of  the  petition  the  acts  recited 
set  out  as  a  cause  of  action  either  a  trespass 
strictly  such,  or  "a  trespass  on  the  case."  De- 
fendant filed  what  it  designated  an  "exception 
]  to  the  Jurisdiction  of  the  court  ratione  persona;, 
!  in  which  it  averred  simply  that  it  was  a  cor- 

S>ration  having  its  domicile  in  the  city  of  New 
rleans. 
I  3.  Same— Evidence. 

On  the  trial  of  the  exception  defendant  wat 
*  permitted  over  plaintiff's  objection  to  introduce 
m  evidence  an  ordinance  of  the  council  of  the 
town  of  Jeannerette  granting  permission  to  it 
to  run  cars  over  the  street  named,  and  on  the 
strength  of  that  ordinance  the  exception  wa» 
sustained,  and  plaintiff's  suit  dismissed. 

Held  error.    For  reasons  assigned  the  evi- 
dence should  not  have  been  received,  neither 
should  the  exception  have  been  sustained,  nor 
the  suit  dismissed  in  limine. 
Monroe,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Nineteenth  Judicial  District 
Court  Parish  of  Iberia ;  James  Simon,  Judge. 

Action  by  Leontine  Buteau  against  tin.* 
Morgan's  Louisiana  &  Texas  Railroad  & 
Steamship  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

Foster  &  Broussard,  for  appellant  D.  Caf- 
fery  &  Son,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiff  alleges  that 
she  is  the  owner  of  certain  property  in  Jean- 
nerette, in  the  parish  of  Iberia,  fronting  on 
a  street  passage  or  highway  commonly  known 
and  called  "Buteaud"  or  "Private  street." 
That  she  Improved  and  built  buildings  which 
was  obstructed  (unobstructed)  and  used  by  all 
proprietors  of  property  fronting  thereon,  as 
well  as  the  public  generally  for  travel  In 
vehicle  and  otherwise. 

That  at  the  time  her  improvements  were 
made  as  aforesaid  the  said  street  was  on  a 
level  with  her  lot,  having  a  ditch  of  capacity 
sufficient  to  drain  both  her  property  and  said  * 
tract.  • 

That  this  condition  of  affairs  existed  until 
about  one  year  and  a  half  ago  when  the 
Morgan's  Louisiana,  Texas  Railroad  &  Steam- 
ship Company,  a  corporation  created  by  and 
under  the  laws  of  the  state  of  Louisiana,  with 
its  domicile  in  the  city  of  New  Orleans,  state 

aforesaid,  and  whereof  of  the  parish 

of   ,  through  its  employes  and  agents 

acting  under  their  authority,  iti  president 
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wantonly,  maliciously,  trespassinglj,  and 
without  any  color  of  law  or  right,  forcibly 
entered  on  said  street  and  highway,  excavat- 
ed the  dirt  and  with  same  or  part  of  same 
made  an  embankment  upon  which  they  il- 
legally and  wrongfully  constructed  a  railroad 
track  of  the  standard  gauge,  consisting  of 
cross-ties  and  rails  to  accommodate  their 
freight  cars  and  engines. 

That  she  frequently  protested  and  caused 
protests  to  be  made  against  the  building  and 
construction  of  said  railroad  track  immediate- 
ly in  front  of  her  property  without  avail ;  that 
the  said  defendant  company,  through  its  em- 
ployes and  agents,  continued  in  their  unwar- 
ranted and  unauthorized  acts  until  its  com- 
pletion. 

She  shows  that  said  defendant  company 
through  its  agents  and  employes  are  using 
same  In  transporting  over  it  cars  of  lumber 
for  the  Jeannerette  Lumber  &  Shingle  Com- 
pany only,  and  for  which  purpose  It  is  exclu- 
sively used. 

That  the  said  railroad  track,  built  and  con- 
structed in  the  manner  it  is  on  said  street 
and  highway  is  an  obstruction,  Inconvenience, 
and  dangerous  to  your  petitioner  in  her  use, 
enjoyment  and  travel  of  said  street,  as  well 
as  to  that  of  the  public  generally  In  that  it 
prevents  her  free  and  unincumbered  passage 
for  vehicle  or  otherwise,  as  well  as  that  of 
her  friends  and  business  persons,  from  going 
to  and  from  her  said  property. 

That  said  street  over  which  said  railroad 
passes  is  not  one  of  the  streets  belonging  to 
the  town  of  Jeannerette,  was  never  such,  but 
on  the  contrary,  was  a  private  street  left  by 
the  vendors  of  all  properties  fronting  thereon 
for  the  use  and  benefit  of  the  purchasers 
of  lots  fronting  thereon,  all  of  which  was  well 
known  to  the  defendant  at  the  time  of  the 
Illegal  and  wrongful  building  and  construc- 
tion of  said  railroad  track  by  its  employes 
and  managers  acting  under  the  direction  of 
said  company  and  for  whose  acts  they  are 
responsible. 

That  travel  almost  dally  of  the  locomotive 
and  cars  is  not  only  a  constant  annoyance  to 
her  and  tenants,  but  a  constant  danger  to 
body  and  limb  of  those  passing  thereon,  be- 
cause of  the  original  narrowness  of  said 
street  or  highway,  and  the  manner  In  which 
it  is  built;  that  said  railroad  track  Is  laid 
and  built  In  about  the  middle  of  said  street, 
and  is  so  built  as  to  allow  a  passageway  of 
only  seven  feet  from  the  rails  and  her  proper- 
ties; that  before  the  building  and  construc- 
tion of  said  railroad  track  the  street  was 
amply  wide  enough  to  afford  travel  and  pas- 
sage, free  and  unincumbered,  from  and  to  her 
property  by  both  vehicle  and  travel  otherwise. 

That  said  railroad  track  constructed  as 
aforesaid  Is  at  present  an  absolute  bar  and 
hindrance  to  the  entrance  to  and  from  her 
property ;  that  she  has  by  reason  thereof  lost 
large  amounts  in  the  shape  of  rents,  due  ex- 
clusively to.  the  fact  that  said  railroad  track 
has  absorbed  said  street  and  rendered  im- 


passable except  for  Its  own  purpose  the  use 
and  utility  thereof;  that  the  said  defendants 
knew  at  the  time  they  built  said  railroad 
track  that  they  were  trespassing  thereon  and 
were  as  they  are  not  (now)  trespassers. 

That  by  reason  of  the  said  trespass,  the  de- 
fendants, in  utter  disregard  to  her  real  rights 
of  property  as  well  as  her  real  property 
rights,  have,  by  reason  of  said  trespass,  vir- 
tually taken  from  her  and  the  other  owners 
of  property  fronting  on  said  street,  the  use, 
enjoyment,  and  possession  thereof,  and  have 
also  deteriorated  the  value  thereof,  to  such 
an  extent  as  to  render  her  property  almost 
valueless  for  sale  as  a  home  or  otherwise: 
that  said  street  or  highway  has  always  been 
a  private  avenue  left  open  by  prior  vendors 
for  a  body  of  land  for  the  private  use,  enjoy- 
ment, and  possession  of  those  who  bought 
lots  fronting  thereon,  among  whom  was  your 
petitioner. 

That  in  the  construction  and  building  of 
said  railroad  track  and  embankment,  the  de- 
fendant company  has  and  is  now  committing 
a  trespass  of  the  most  flagrant  and  illegal 
character  upon  her  personal  rights  and  real 
property  and  real  rights  of  property  by  erect- 
ing and  building,  without  any  color  of  law  or 
authority,  said  railroad  track  and  its  embank- 
ments; that  by  so  doing  the  said  defendant 
company  has  rendered  said  private  street  ab- 
solutely useless  to  herself  and  to  her  property 
rights  as  well  as  to  those  of  all  others  whose 
property  fronts  thereon;  that  the  legal  use 
and  occupancy  of  said  street  by  the  said  de- 
fendant company  virtually  cuts  her  off  from 
every  free  and  easy  avenue  of  ingress  and 
egress  to  and  from  her  property. 

That  for  reasons  assigned  herein  the  acts 
of  the  defendant  company  have  caused  her 
and  her  property,  and  are  still  causing  her 
and  her  property,  Irreparable  Injury,  wrong, 
and  damage  not  compensable  in  money ;  and 
that  writs  of  injunction  are  necessary  In  the 
premises  to  protect  her  home  and  proper 
from  the  further  depredations  and  dally  il- 
legal and  gross  infringement  of  the  defend- 
ants upon  her  personal  and  real  rights  of 
property. 

That,  for  reasons  stated,  defendant  com- 
pany, by  its  utter  and  gross  violation  of  the 
rights  of  your  petitioner  have  already  caused 
her  damages,  actual,  exemplary,  and  punitory, 
in  the  sum  of  $5,000  for  which  the  said  com- 
pany Is  liable  and  responsible  to  your  peti- 
tioner ;  and  that  the  said  defendant  will  con- 
tinue to  cause  her  damages  unless  restricted 
by  writs  of  injunction. 

That  she  would  have  resorted  to  law  at  the 
beginning  of  this  trespass  as  alleged  and  at 
the  time  she  made  her  protests,  but  did  not 
then  have  the  .means  to  conduct  same,  and 
that  while  she  is  in  no  better  condition  now. 
yet  she  feels  that  on  account  of  continuous 
and  Increasing  depredations  and  trespasses 
upon  her  property  and  real  rights  of  property 
she  Is  compelled  notwithstanding  her  necessi- 
ties to  ask  of  the  law  for  redress. 
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That  the  said  railroad  track  as  now  con- 
structed causing  the  annoyance,  Inconven- 
ience, danger,  and  the  absolute  obstruction  of 
the  Buteaud  or  Private  street  to  the  use  of 
jour  petitioner  for  her  property,  her  tenants, 
and  the  public  generally  is  not  only  a  nui- 
sance and  should  be  so  decreed,  but  defend- 
ants should  be  ordered  to  remove  same  from 
said  street,  together  with  all  its  appliances 
and  approaches,  and  to  restore  the  same  to  its 
original  condition,  because  the  said  defendants 
are  trespassers  thereon,  and  have  no  legal 
right  to  entirely  monopolize  and  block  with 
their  cars  and  locomotives  the  said  Buteaud 
or  Private  street,  and  no  legal  rights  to  pos- 
sess and  occupy  same. 

That  on  account  of  the  Injury  and  damage 
occasioned  her  property  for  reasons  stated  it 
has  deteriorated  in  value  at  least  $2,000  and 
that  it  was  worth  previous  to  the  outrageous 
and  lawless  acts  and  conduct  of  defendant 
company,  at  least  $5,000. 

In  view  of  the  premises,  and  especially  re- 
serving her  rigbt  to  file  an  amended  and  sup- 
plemental petition  enjoining  and  prohibiting 
the  said  defendant  from  using,  occupying,  and 
possessing  the  said  street,  your  petitioner 
prayed  that  the  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company  be  cited,  and 
that  the  said  defendant  company  be  adjudged 
trespassers,  ordered  to  remove  from  said  Bu- 
teaud or  Private  street  the  said  railroad  track 
and  embankment,  and  restoring  same  to  its 
original  condition  and  use;  that  the  same  be 
condemned  a  nuisance,  ordered  torn  away. 

That  petitioner  have  judgment  against  the 
said  defendant  company  In  actual,  punitory, 
and  exemplary  damages  In  the  sum  of  $5,000, 
with  legal  Interest  from  judicial  demand  un- 
til paid.  And  for  costs  and  general  relief,  etc. 

Defendant  excepted  to  plaintiff's  petition 
on  the  ground  tbat  it  is  a  corporation  domi- 
ciled in  the  city  of  New  Orleans  and  that  the 
court  was  without  jurisdiction  ratlone  per- 
sonse.  It  prayed  that  the  petition  be  dis- 
missed. 

On  the  trial  defendant  offered  In  evidence 
certified  copy  of  minutes  of  town  council  of 
Jeannerette  of  date  April  6,  1904,  showing 
petition  of  defendant  company  to  the  town 
authorities  for  a  right  of  way  on  Mill  street, 
and  the  consent  of  property  owners  of  the 
said  street 

This  offering  was  objected  to  by  plaintiff 
on  the  ground  tbat  this  is  a  declinatory  ex- 
ception declining  the  Jurisdiction  of  the  court 
on  the  face  of  papers,  and  tbat  no  extrane- 
ous evidence  could  be  offered  before  the  ex- 
ception proper  was  being  tried.  The  said 
document  being  offered  before  exception  was 
taken  up,  and  as  the  case  has  just  been  called 
by  the  court  and  further  on  the  grounds  as 
announced  in  our  Supreme  Court  an  excep- 
tion of  want  of  production  (Jurisdiction)  ra- 
tlone persona;  must  be  altogether  disem- 
barrassed by  other  averments  of  facts  which 
have  the  slightest  tendency  of  indicating  a 
joining  of  Issue  Is  conjointly  tendered  or  if 


in  any  way  the  averments  of  the  petition  were 
crossed  this  exception  must  fall. 

The  objection  was  overruled. 

To  which  ruling  of  the  court  counsel  for 
plaintiff  excepted  and  noted  the  same  In  lieu 
of  a  bill  of  exception. 

The  following  was  the  testimony  objected 
to: 

"Copy  of  minutes  of  city  council  of  Jean- 
nerette as  recorded  in  the  books  of  secretary  of 
meeting  held  April  6,  1904.  Council  in  regular 
session,  his  honor  Jos.  F.  Moore,  presiding,  and 
all  conncilmen  present.  Petition  from  the  Mor- 
gan's La.  &  Texas  Railroad  &  Steamship  Co. 
read  and  ordered  spread  upon  the  minutes,  and 
the  privilege  granted. 

"[Signedl  H.  L.  Smith,  Secretary. 

"[.Signed]  Jos.  F.  Moore,  Mayor." 

Petition  referred  to  is  as  follows: 

"To  the  Hon.  the  Mayor  and  Board  of  Alder- 
man of  the  Town  of  Jeannerette. 
"Dear  Sirs:  The  Morgan's  Louisiana  &  Tex- 
as Railroad  &  Steamship  Co.  find  it  desirable  to 
extend  their  switches  in  your  town  for  the 
purpose  of  furnishing  greater  facilities  in  the 
disposition  of  freight  received  from  said  town 
as  well  as  shipped  thereto;  and,  for  the  pur- 
pose of  facilitating  them  in  the  transaction  of 
their  affairs  as  public  carriers  in  their  relations 
with  the  citizens  of  your  community,  beg  leave 
to  request  of  the  town  council,  represented  by 
your  mayor  and  board  of  trustees,  a  right  of 
way  across  Mill  street,  and  through  tbat  other 
street  commonly  known  under  the  name  of 
•Private'  street  which  proposed  right  of  way,  in 
so  far  as  it  affects  the  streets  referred  to,  as 
well  as  the  whole  extension,  is  so  shown  on  the 
sketch  hereto  and  made  part  hereof  for  ref- 
erence. 

"Your  petitioner  represents  that  it  should  be 
given  this  additional  facility  as  a  benefit  not 
only  to  itself  but  to  your  community  which 
would  not  be  affected  other  than  advantageous- 
ly, inasmuch  as  the  streets  through  and  over 
which  this  right  of  way  is  sought  are  not  bur- 
dened with  any  extensive  traffic,  and  the  con- 
struction of  said  switch  through  and  over  these 
streets  will  be  and  remain  under  the  direction 
of  the  city  council  to  the  extent  that  it  will 
not  interfere  with  or  incommode  to  any  serious 
extent  the  ordinary  use  of  said  streets. 

•  Respectfully,  [Signed]  W.  F.  Owen,  Supt." 

The  court  sustained  the  exception  and  dis- 
missed the  suit   Plaintiff  has  appealed. 

Opinion. 

In  the  reasons  assigned  by  the  district 
judge  for  sustaining  the  exceptions,  he  says : 

"It  is  hardly  possible  to  conceive  that  an  en- 
try such  as  ia  alleged  in  the  petition  and  the 
use  and  occupation  during  the  long  period  ap- 
pearing thereby,  in  the  absence  of  any  resort  to 
law,  by  the  plaintiff  to  prevent  or  remove  it, 
can  be  construed  as  a  violent  entry,  an  unau- 
thorized entry,  or.  in  other  words,  a  trespass. 
The  silence  of  plaintiff  during  that  time,  coupled 
with  the  fact  of  the  uninterrupted  occupancy, 
places  it  in  another  light  before  the  court,  and 
is  of  reason  for  having  more  readily  admitted 
proof  of  that  authorization  to  enter  and  use 
the  street  granted  by  the  city  of  Jeannerette  to 
the  defendant  company. 

"Inasmuch  as  the  main  question  is  tbat  of 
trespass  vel  non  the  court  more  correctly  ascer- 
tained that  fact  by  admitting  the  proof  offered 
on  that  subject. 

"Considering  the  resolution  and  privilege  of- 
fered by  defendant  in  support  of  the  exception, 
coupled  with  the  general  nature  of  the  demand, 
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the  entry  and  possession  of  that  street  by  the 
company  was  not  accompanied  by  violence,  nor 
through  the  commission  of  a  wrong,  tort,  or  il- 
legal act.  On  the  contrary  it  was  by  permis- 
sion and  grant  of  the  constituted  authorities  of 
the  city  of  Jeannerette.  Such  an  entry  cannot 
be  treated  as  wanton,  malicious,  and  illegal  and 
tortious,  and  the  corporation  sued  as  a  tres- 
passer at  the  place  where  the  injury  is  alleged 
to  have  been  sustained.  Payne  v.  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.,  43  La.  Ann.  981,  10  South. 
10;  St  Julien  v.  Same,  39  La.  Ann.  1064,3  South. 
280;  Knoop  v.  Blaffer,  39  La.  Ann.  29.  6 
South.  9;  New  Orleans  v.  Southern  Bank,  31 
La.  Ann.  56fi. 

"Section  12  of  the  company's  charter  exempts 
It  from  suit  out  of  its  domicile,  fixed  in  the  city 
of  New  Orleans  except  in  cases  of  trespass. 

"There  being  no  trespass  committed  by  the 
company  it  cannot  be  sued  here.   Hayes  v.  Mor- 

gan's  L.  &  T.  R.  &  S.  S.  Co.,  117  La.  594.  42 
outh.  150 ;  Gossin  v.  Williams,  36  La.  Ann.  187. 
The  exception  is  maintained,  and  plaintiffs  suit 
dismissed  at  her  costs." 

The  case  is  before  us  from  a  judgment  sus- 
taining nn  exception  ratione  persona;  filed 
by  the  defendant  to  the  Jurisdiction-  of  the 
district  court,  and  not  from  a  judgment  sus- 
taining an  exception  of  prescription  or  "no 
cause  of  action."  Appellant  contends  that 
the  exception  Should  have  been  disposed  of 
on  the  face  of  the  papers,  and  that  the  court 
erred  In  allowing  the  defendant  to  introduce 
evidence  in  support  of  Its  exception.  She 
maintains  that  the  evidence  Introduced  was 
evidence  which  was  properly  admissible  only 
upon  a  trial  on  the  merits;  that  the  very 
Issue  or  subject-matter  before  the  court  for 
decision  is  whether  or  not  the  defendant's 
acts  are  a  continuing  nuisance  and  trespass 
affecting  her  property  which  she  is  entitled 
to  have  abated  by  suit  In  the  district  court 
for  the  parish  where  the  nuisance  is  now 
existing  and  affecting  her  real  property  there 
situated;  that  whether  or  not  the  defendant 
corporation  is  properly  chargeable  with  com- 
mitting a  nuisance  Is  an  issue  involving  a 
matter  both  of  fact  and  of  law,  and  can  be 
disposed  of  and  decided  only  after  a  hearing 
on  the  merits ;  that,  assuming  that  a  munic- 
ipal corporation  has  granted  to  a  railroad 
corporation  the  privilege  of  laying  tracks 
upon  a  street,  that  fact  does  not  close  the 
question  as  to  whether  the  railroad  corpora- 
tion may  not  be  committing  a  nuisance  and 
trespass. 

The  language  of  the  exception  filed  by  the 
defendant  is  simply  that  "it  is  a  corporation 


domiciled  in  the  city  of  New  Orleans,  and  the 
court  was  without  jurisdiction  ratione  per- 
sonse."  It  makes  no  reference  to  its  charter 
or  any  rights  conferred  upon  it  therein  to  be 
sued  outside  of  the  parish,  of  its  domicile 
only  In  cases  of  trespass;  it  makes  no  refer- 
ence to  the  character  of  the  action  then  being 
brought  against  it  by  the  plaintiff  nor  to  the 
fact  that  any  privilege  had  been  granted  to 
It  by  the  authorities  of  the  town  of  Jeanner- 
ette. Plaintiff  In  her  petition  made  no  refer- 
ence to  such  a  privilege  having  been  granted. 
In  order  to  disclose  to  the  court  the  grounds 
upon  which  defendant  depended  It  was  neces- 
sary that  evidence  be  offered  and  introduced 
In  limine  de  hors  the  pleadings.  The  excep- 
tion filed  could  scarcely  be  styled  an  excep- 
tion to  the  jurisdiction  of  the  court  ratione 
persona;. 

If  defendant  was  entitled  to  exemption 
from  suit  It  was  not  simply  by  reason  of  its 
domicile  but  by  reason  of  the  character  of 
the  suit  which  was  brought  against  it.  Plain- 
tiff's claim  is  that  defendant's  course  entitles 
it  to  institute  against  It  an  action  of  trespass; 
that  its  actiou  is  either  a  trespass  strictly 
such  or  what  Is  known  as  a  "trespass  upon 
the  case."  State  ex  rel.  Morgan's  La.  t 
Texas  &  R.  R.  Co.  v.  Judge,  33  La.  Ann.  954. 
On  the  face  of  plaintiff's  petition,  it  1*  one  or 
the  other.  Whether  this  claim  be  well  fouud- 
ed  or  not  can  only  be  ascertained  when  all 
the  facts  of  the  case  are  before  the  court 
and  all  of  such  facts  can  be  ascertained  onlj 
after  a  full  hearing.  If  the  facts  shown  do 
not  disclose  a  case  of  trespass  proper  or 
"trespass  on  the  case,"  plaintiff  will  take 
nothing  under  her  demand.  It  can  be  then 
dismissed  as  one  not  coming  under  the  juris- 
diction of  the  court  Josephson  v.  Powers 
(La.)  46  South.  208. 

The  court  should  have  rejected  the  evldeme 
offered  by  the  defendant  It  erred  in  sus- 
taining defendant's  exception  and  dismissing 
plaintiff's  demand.  For  the  reason  herein 
assigned  It  is  hereby  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that  de- 
defendanfs  exception  he  overruled  without 
prejudice  to  its  rights  to  except  later  to  the 
jurisdiction  of  the  court 

MONROE,  J.,  dissents. 
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FIDELITY  MUT.  LIFE  INS.  CO.  v.  MIAZ- 
ZA.   (No.  12,910.) 

(Supreme  Court  of  Mississippi.  June  22,  1908. 
Suggestion  of  Error  Overruled  June 
29,  1908.) 

1.  Insurance  —  Contract  —  Construction  — 
What  Law  Governs—  Statutes. 

Under  Laws  1902,  p.  66,  c.  69,  |  14,  pro- 
viding that  all  contracts  of  insurance  on  prop- 
erty, lives,  or  interests  in  Mississippi  shall  be 
deemed  to  be  made  therein,  a  policy  of  life  in- 
surance, though  made  in  another  state,  must 
be  construed  according  to  the  Mississippi  law, 
regardless  of  any  provisions  in  the  policy  to 
the  contrary. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  293.] 

2.  Same— Misrepresentation— Question  for 
Jury. 

In  an  action  on  a  life  insurance  policy,  evi- 
dence held  to  require  submission  to  the  jury  of 
the  question  whether  insured  had  made  a  ma- 
terial misrepresentation  as  to  his  prior  health 
in  his  application.  * 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  1738.] 

8.  Same— Evidence. 

Where,  in  an  application  for  insurance,  in- 
sured warranted  that  he  had  never  been  ill,  ex- 
cept that  he  had  yellow  fever  in  1878,  and  was 
overworked  in  1903,  suffered  from  insomnia  and 
nervousness  for  about  two  weeks,  from  which 
he  fully  recovered,  and  that  he  had  never  used 
intoxicants,  habitually  or  to  excess,  evidence  of 
three  physicians  that  in  October,  1903,  he  suf- 
fered from  acute  mania,  partly  due  to  alcohol- 
ism and  partly  to  overtaxation  and  mental  wor- 
ry, and  that  during  part  of  the  time  he  was  to- 
tally deranged  and  incarcerated  for  safe-keep- 
ing, was  admissible  to  show  misrepresentation. 
4.  Same— Policy  Provisions— Effect. 

A  provision  in  a  policy  that  the  truthful- 
ness of  each  statement  contained  in  the  applica- 
tion, by  whomsoever  written,  is  material  to  the 
risk,  and  it  is  the  sole  basis  of  the  contract,  and 
that  any  concealment  or  untrue  statement  or 
answer  made  or  contained  therein  shall  ipso 
facto  avoid  the  policy,  is  ineffectual  to  make 
every  statement  contained  in  the  application 
material  to  the  risk,  or  avoid  the  policy,  be- 
cause of  an  immaterial  misstatement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  648.] 

6.  Same— Material  Misrepresentation. 

If  an  applicant  for  insurance  undertakes 
to  make  a  positive  statement  of  a  fact  material 
to  the  risk,  such  fact  must  be  true,  in  fact  or 
the  policy  will  be  avoided ;  it  being  insufficient 
that  he  believes  it  to  be  true. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  28,  Insurance,  t  648.] 

Appeal  from  Circuit  Court,  Hinds  County; 
R.  L.  Bui  lard,  Judge. 

Action  by  Mrs.  Emma  S.  Miazza  against 
the  Fidelity  Mutual  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals Reversed  and  remanded. 

F.  H.  Calkins,  Alexander  &  Alexander,  and 
Geo.  B.  Power,  for  appellant  McWillle  & 
Thompson,  for  appellee. 

MATES,  J.  On  the  12th  day  of  January, 
1906,  Peter  S.  Miazza  applied  to  the  Fidelity 
Mutual  Life  Insurance  Company  for  a  policy 
of  Insurance  on  his  life  in  the  sum  of  $1,000. 
As  a  condition  preceding  the  acceptance  of 
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any  risk,  the  insurance  company  has  a  form 
of  application  which  it  is  required  that  all 
persons  desiring  insurance  shall  sign,  and 
in  this  application  there  are  contained  many 
questions  addressed  to  the  applicant  for  in- 
surance; the  object  being  to  obtain  general 
Information  as  to  the  physical  condition  of 
the  person  seeking  Insurance,  so  as  to  en- 
able the  Insurance  company  to  determine 
whether  or  not  it  will  assume  the  risk.  The 
application  Is  In  form  of  a  certificate  and  is 
prefaced  as  follows,  viz. :  "I  hereby  apply  to 
the  Fidelity  Mutual  Life  Insurance  Company, 
of  Philadelphia,  Pa.,  for  a  policy  of  insur- 
ance, to  be  issued  In  pursuance  of  this  appli- 
cation, and  certify  as  follows."  Succeeding 
this  preface  follows  the  matters  certified  to, 
which  are:  (1)  The  name  of  applicant  and 
date  of  birth;  (2)  that  the  applicant  is  in 
good  health  and  free  from  any  and  all  dis- 
eases, etc.;  (3)  the  occupation  of  applicant 
It  is  not  contended  that  any  incorrect  an- 
swers were  made  as  to  the  foregoing  mat- 
ters, but  the  contention  arises  over  the  an- 
swers to  the  fourth,  fifth,  sixth,  and  tenth 
clauses  of  the  application,  and  we  here  set 
them  out  in  full,  together  with  the  answers: 
"(4)  That  I  have  never  had  or  been  afflicted 
with  any  sickness,  disease,  ailment,  injury, 
or  complaint,  except  as  here  stated.  (Give 
full  particulars  as  to  the  nature  thereof,  date 
and  duration,  whether  trivial  or  otherwise. 
If  rheumatism,  state  whether  muscular,  sci- 
atic, or  inflammatory.)  Ans.  I  had  yellow 
fever  in  1878.  Oct.,  1903,  was  overworked. 
Was  doing  both  night  and  day  work,  and  had 
insomnia  and  nervousness  for  about  two 
weeks.  Full  recovery.  No  symptoms  since. 
(6)  The  last  physician  I  consulted  or  who 
prescribed  for  me  was  Dr.  J.  B.  Stanly,  of 
Memphis,  about  Oct,  1903,  for  the  sickness 
here  stated,  insomnia  and  nervousness.  (6) 
That  I  have  not  consulted  or  been  prescribed 
for  by  any  physician  or  medical  man  during 
the  past  ten  years.  •  *  *  (10)  That  I  do 
not  use,  and  have  never  used,  narcotics,  and 
have  never  used  daily  exceeding  two  ounces 
of  spirits,  or  two  drinks  of  wines  or  malt 
liquors,  and  have  always  been  temperate  and 
sober,  except  as  stated  below.  Never  drank 
habitually,  nor  to  any  excess."  At  the  con- 
clusion of  the  application,  and  preceding  the 
signature  of  the  applicant,  is  to  be  found  the 
following  agreement:  "I  hereby  agree  and 
bind  myself  as  follows:  That  the  truthful- 
ness of  each  statement  above  made  or  con- 
tained, by  whomsoever  written,  is  material 
to  the  risk,  and  is  the  sole  basis  of  the  con- 
tract with  the  said  company;  that  I  hereby 
warrant  each  and  every  statement  herein 
made  or  contained  to  be  full,  complete,  and 
true,"  etc  The  application  is  attached  to 
and  made  a  part  of  the  policy,  and  by  the 
policy  of  insurance  it  Is  made  one  of  the 
general  precedent  conditions  that  "the  appli- 
cation, copy  of  which  is  given  on  third  page, 
forms  the  sole  basis  of  this  contract,"  etc. 
After  making  the  application,  the  medical 
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examiner,  acting  for  the  insurance  company, 
made  an  examination  of  Mr.  Mlazza,  passing 
him,  and  the  company  duly  Issued  Its  policy 
to  him  for  the  sum  of  $1,000,  taking  effect 
on  the  19th  day  of  January,  1906,  and  being 
payable  to  his  wife,  Emma  S.  Mlazza.  On 
the  9th  day  of  March,  1906,  a  little  less  than 
two  months  from  the  issuance  of  the  policy, 
Peter  S.  Mlazza  died  in  the  Insane  hospital 
in  Jackson,  Miss.,  having  been  placed  there 
by  his  relatives  because  of  a  deranged  mind. 
After  the  death  of  Mr.  Miazza  demand  was 
made  on  the  insurance  company  for  payment 
of  the  policy.  Payment  was  refused,  where- 
upon this  suit  was  brought. 

In  deciding  this  case  we  do  not  deem  it 
necessary  to  follow  the  course  of  pleading, 
deeming  it  sufficient  to  say  that  the  demur- 
rer filed  by  plaintiff  to  the  rejoinder  of  de- 
fendant should  have  been  overruled,  and  the 
demurrer  filed  by  defendant  to  the  replica- 
tion of  plaintiff,  whereby  It  was  sought  to 
have  this  insurance  contract  construed  as  a 
Pennsylvania  contract,  should  have  been  sus- 
tained, and  not  overruled.  By  section  14, 
c.  59,  p.  66,  of  the  Laws  of  1902,  in  force  at 
the  time  of  the  execution  of  this  contract, 
it  is  provided  that  "all  contracts  of  insur- 
ance on  property,  lives  or  interests  In  this 
state  shall  be  deemed  to  be  made  therein." 
This  is  the  law  of  this  state,  and  no  contract 
of  the  parties  can  change  it.  It  follows  that 
this  contract  is  to  be  construed  under  the 
law  of  this  state.  Grevenlg  v.  Washington 
Life  Ins.  Co.,  104  Am.  St.  Rep.,  notes  from 
488  to  492;  Horton  v.  Home  Ins.  Co.,  122 
N.  O.  498,  29  S.  E.  944,  65  Am.  St  Rep.  717. 

The  defense  offered  to  be  made  by  the  in- 
surance company  was  that  there  was  a  mis- 
representation made  in  the  application,  ma- 
terial to  the  risk,  and  constituting  a  condi- 
tion precedent  to  the  making  of  a  valid  con- 
tract of  insurance;  that  in  the  application 
for  insurance  Peter  S.  Miazza  stated  that  he 
had  never  been  afflicted  with  any  sickness, 
disease,  ailment,  injury,  or  complaint,  ex- 
cept that  he  had  yellow  fever  in  1878,  and  in 
October,  1903,  was  overworked  doing  both 
day  and  night  work,  and  had  Insomnia  and 
nervousness  for  about  two  weeks,  and  that 
there  had  been  a  full  recovery,  and  no  symp- 
toms thereof  since,  when,  as  a  matter  of  fact, 
about  October,  1903,  the  applicant  was  af- 
fected with  dementia,  which  caused  his  con- 
finement for  about  two  weeks,  and  was  of 
such  character  that  it  would,  if  it  had  been 
disclosed  to  the  insurance  company,  have 
prevented  him  from  obtaining  insurance.  It 
was  further  alleged  in  the  plea  that  Peter 
S.  Miazza  stated  in  the  application  that  the 
last  physician  who  prescribed  for  him  was 
Dr.  J.  B.  Stanly  of  Memphis,  about  October, 
1903,  for  the  sickness  indicated  in  the  fourth 
answer — that  Is,  for  Insomnia  and  nervous- 
ness— and  that  he  had  not  consulted  or  been 
prescribed  for  by  any  other  physician  or 
medical  man  for  the  past  ten  years,  when  in 
truth  the  last  physician  consulted  or  pre- 


scribing for  the  applicant  was  not  Dr.  J.  B. 
Stanly,  and  it  was  not  true  that  such  con- 
sultation and  prescription  was  merely  for 
Insomnia  or  nervousness.  The  pleas  of  de- 
fendant further  set  up  the  fact  that  about 
the  12th  of  October,  1903,  the  applicant  con- 
sulted and  was  prescribed  for  by  Drs.  Stan- 
ly, Turner,  and  Pettie  of  Memphis,  which 
fact  was  not  known  to  the  defendant,  and, 
if  It  had  been,  the  policy  of  insurance  would 
not  have  been  Issued. 

In  support  of  the  Issue  thus  made  by  the 
plea  the  defendant  took  the  depositions  of 
Drs.  Stanly,  Turner,  and  Pettie.  The  testi- 
mony of  Dr.  Pettie  Is  that  Miazza  was 
brought  to  his  sanatorium  on  the  12th  day  of 
October,  1903.  The  purpose  for  which  he 
was  brought  was  for  treatment  for  acute 
dementia,  coupled  with  alcoholism,  and  be 
remained  at  the  sanatorium  for  about  three 
weeks.  When  he  was  brought  to  the  hospital 
he  was  Insane  to  such  an  extent  that  be 
thought  it  was  unsafe  to  allow  him  to  be  at 
liberty.  He  was  very  nervous  and  mucb 
emaciated;  his  system  being  In  a  very  toxic 
condition.  He  says  he  considered  the  condi- 
tion of  Mr.  Mlazza  to  be  partly  due. to  alco- 
holism and  party  to  overtaxation  and  mental 
worry ;  that  the  condition  in  which  he  found 
him  might  result  fatally,  and  seriously  im- 
paired his  chances  of  general  good  health 
and  longevity.  Whether  there  could  have 
been  a  permanent  cure  or  not,  he  thought 
depended  upon  the  manner  of  treatment  and 
the  circumstances  under  which  Miazza  was 
placed.  Dr.  Stanly  testified  that  he  also  at- 
tended the  case,  when  Mlazza  was  carried 
to  the  sanatorium,  in  conjunction  with  Dr. 
Pettie.  He  stated  that  in  a  week's  time  after 
reaching  the  sanatorium  Mlazza's  mind  was 
improved  and  he  was  in  a  fairly  normal  con- 
dition. Dr.  Stanly  also  testifies  that  Mlazza 
was  suffering  with  acute  mania,  and  had  an 
idea  that  detectives  were  after  him,  and  was 
irritable  and  In  a  very  nervous  condition.  Dr. 
Turner  testified  that  he  was  called  in  con- 
sultation with  Dr.  Stanly  about  October  11. 
1903;  that  he  made  a  physical  examination 
of  Mlazza  at  the  Clarendon  Hotel,  and  found 
him  totally  deranged;  bis  physical  conditon 
was  that  of  total  dementia,  and  he  showed 
the  effects  of  insomnia  and  deficient  nourish- 
ment Turner  advised  the  incarceration  of  Mr. 
Miazza  In  some  safe  place,  where  he  could 
be  prevented  from  harming  himself  and  oth- 
ers ;  that  it  had  been  his  experience  In  some 
cases  of  persons  affected  in  a  manner  similar 
to  Mr.  Miazza  that  they  recovered  entirely, 
and  again  it  resulted  fatally.  This  testimony 
was  offered  by  the  appellants  in  the  court 
below,  and  on  a  motion  to  suppress  the  depo- 
sitions the  court  sustained  the  motion  and 
gave  peremptory  Instructions  for  the  plain- 
tiff. This  was  error.  The  question  should 
have  gone  to  the  jury  to  determine  whether 
or  not  there  had  been  any  misrepresentation 
by  Mlnzza  In  his  application  for  Insurance  of 
a  matter  material  to  the  risk,  and  this  testi- 
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mouy  was  relevant  and  competent  on  that 
point. 

By  the  terms  of  the  contract  it  is  express- 
ly agreed  "that  the  truthfulness  of  each 
statement  above  made  or  contained,  by  whom- 
soever written,  is  material  to  the  risk,  and 
is  the  sole  basis  of  the  contract  with  said 
company,"  eta;  and  the  contract  further 
provides  that,  "If  any  concealment  of  untrue 
statement  or  answer  be  made  or  contained 
herein,  then  the  said  policy  and  this  contract 
shall  be  ipso  facto  null  and  void,"  etc.  We 
are  not  prepared  to  hold  that  a  stipulation 
in  the  contract,  of  insurance  of  the  character 
above  quoted  will  have  the  effect  of  making 
every  statement  made  or  contained  In  an  ap- 
plication of  Insurance  material  to  the  risk, 
thus  avoiding  the  contract,  whether  such 
statement  be  In  fact  material.  This  would 
seem  to  have  been  held  in  the  case  of  Co- 
operative Life  Associa'tion  v.  Leflore,  53  Miss. 
1;  but  an  examination  of  the  facts  shows 
that  in  that  case  the  facts  misstated  were 
material.  Courts  are  not  given  to  avoiding 
contracts  for  misrepresentations  of  an  im- 
material nature,  and  to  adopt  this  rule  In 
its  application  to  contracts  of  insurance 
merely  because  it  is  stated  in  the  contract 
that  any  misstatement  should  be  deemed  ma- 
terial can  subserve  no  purpose  of  right 

At  this  time  the  matter  of  Insurance  has 
become  so  important  a  factor  in  human  af- 
fairs that  it  cannot  now  be  said  that  such 
contracts  are  matters  of  purely  private  con- 
cern.   The  public  are  vitally  Interested  in 
the  kind  and  character  of  contract  which  an 
Insurance  company  may  lawfully  make,  to 
such  an  extent  that  it  may  be  said  that  such 
contracts  are  of  a  quasi  public  character,  and 
to  a  greater  or  less  extent  affected  with  a 
public  interest.   In  nearly  every  state  in  the 
Union  this  is  recognized  to  such  an  extent 
that  the  state  governments  have  created  a 
special  insurance  department;  the  sole  and 
important  duty  of  the  department  being  to 
supervise  insurance  and  insurance  contracts. 
In  states  where  the  courts  have  held  what 
would  seem  to  be  held  by  the  case  of  Co- 
operative Association  v.  Leflore,  53  Miss.  1, 
the  Legislatures  of  the  states  have  repudiat- 
ed the  holding  by  enacting  laws  prohibiting 
insurance  companies  from  relying  on  the  mis- 
statements made  in  an  application  as  a  de- 
fense, unless  these  misstatements  relate  to 
some  matter  material  to  the  risk.    If  the 
misstatement  is  material,  it  can  make  no 
difference  as  to  whether  or  not  it  was  made 
in  good  faith.    In  the  case  of  Co-operative 
Association  v.  Leflore,  53  Miss.  18,  the  court 
says :    "The  application  and  the  policy,  con- 
stituting but  parts  of  an  entire  contract,  are 
to  be  read  as  one  instrument,  and  such  con- 
struction is  to  be  adopted  as  renders  them 
harmonious.   This  is  accomplished  by  giving 
the  word  fraud'  its  legal  meaning,  by  which 
will  be  embraced  misstatements  by  which 
tbe  company  has  been  deceived,  though  not 
fraudulently  Intended  by  the  applicant  To 


limit  it  to  designed  and  Intentional  bad  faith 
is  to  do  violence  both  to  the  letter  and  spirit 
of  the  other  portions  of  the  instrument." 
In  this  case  It  can  hardly  be  doubted  that,  If 
there  had  been  a  full  disclosure  on  the  part 
of  Mlazza  as  to  the  character  of  bis  illness 
in  1903,  It  might  reasonably  have  Influenced 
the  company  not  to  make  the  contract  of  in- 
surance. 

The  principle  here  applied  to  this  contract 
Is  but  a  principle  of  general  application.  It 
is  the  universal  rule  that  any  contract  in- 
duced by  misrepresentation  or  concealment 
of  material  facts  may  be  avoided  by  the  par- 
ty injuriously  affected  thereby.  If  the  ap- 
plicant for  insurance  undertakes  to  make  a 
positive  statement  of  a  fact  if  it  be  material 
to  the  risk,  such  fact  must  be  true.  It  is  not 
sufficient  that  he  believes  It  true,  but  it  must 
be  so  in  fact,  or  the  policy  will  be  avoided, 
provided,  always,  that  the  misstatement  be 
about  a  material  matter.  If  the  applicant 
is  not  Informed  as  to  any  question  asked  in 
the  application,  he  should  so  state,  and  there 
can  then  be  no  misrepresentation. 

For  reasons  indicated  in  this  opinion,  the 
cause  is  reversed  and  remanded. 


BOBO  v.  BOARD  OF  LEVBB  COM'RS  FOR 
YAZOO-MISSISSIPPI  DELTA. 
(No.  13,399.) 

(Supreme  Court  of  Mississippi.    June  29, 
1908.) 

1.  Statutes— Clerical  Bbbob. 

Acts  1908,  c.  97,  8  3,  providing  for  the  giv- 
ing of  collateral  by  depositories  of  the  Yazoo- 
Misaiasippi  Delta  board,  declares  that  the  par 
value  of  bonds  so  deposited  shall  be  equivalent 
to  50  per  cent,  of  the  estimated  maximum 
amount  which  will  "not"  be  kept  on  deposit  etc. 
Held,  that  the  word  "not"  was  a  clerical  error, 
and  that  the  section  should  be  read  as  though 
the  "not"  were  eliminated. 

2,  Coubts— Jurisdiction— Pouct  of  Law. 

The  Supreme  Court  has  no  jurisdiction  to 
pass  on  the  wisdom  or  policy  of  a  statute  which 
is  attacked  as  unconstitutional. 
8.  Statutes— Passage—  Procedure— Consti- 
tutional Provisions. 

-  Const.  §  234,  declaring  that  no  bill  changing 
the  boundaries  of  the  district,  or  affecting  the 
taxation  or  revenue  of  the  Yazoo-Mississippi 
Delta,  shall  be  considered  unless  it  shall  have 
been  published,  etc.,  contemplates  laws  the  pass- 
age of  which  would  diminish  or  increase  the 
amount  of  revenue  to  be  derived  from  taxation 
for  the  protection  of  the  residents  of  the  dis- 
trict by  the  construction  of  the  levee,  and  has 
no  application  to  Acts  1908,  c.  97,  changing  the 
mode  of  administration  of  the  affairs  of  the 
board. 

4.  Same— Penal  Statutes— Construction. 

While  a  penal  statute  is  to  be  strictly  con- 
strued, it  is  the  duty  of  the  courts  to  look  to 
the  mischief  intended  to  be  prevented,  and  con- 
sider the  characterof  the  remedy  proposed  to  be 
applied,  and  in  doing  this  the  mere  letter  must 
yield  to  the  spirit 

5.  Same— Title. 

The  title  to  Acts  1908,  c.  97,  regulating  the 
method  of  procedure  of  the  Yazoo-Mississippi 
Delta  levoe  board,  was  not  objectionable,  fn 
that  the  corporation  was  not  sufficiently  identi- 
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fled;  there  being  no  reasonable  doubt  as  to 
what  corporation  was  intended. 

6.  Constitutional  Law— Due  Process  or 
Law— Freedom  or  Contract. 

Acts  1906,  c.  97,  regulating  the  method  of 
procedure  of  the  Yazoo-Mississippi  Delta  levee 
board,  was  not  unconstitutional,  as  depriving 
the  board  of  its  property  without  due  process 
of  law. 

7.  Same— Freedom  or  Contract. 

Nor  was  said  act  unconstitutional  as  de- 
priving the  board  of  its  freedom  of  contract 
with  reference  to  matters  within  its  jurisdic- 
tion. 

8.  Levees— Levee  Board— Jurisdiction. 

Acts  1908,  c.  97,  §  3,  requires  banks  named 
as  depositories  of  funds  of  the  Yazoo-Mississippi 
Delta  board  to  deposit  bonds  to  secure  deposits 
of  such  funds,  and  declares  that  the  treasurer  of 
the  board  shall  have  the  right  and  authority  to 
declare  the  bonds  to  be  the  property  of  the 
board,  on  the  failure  or  refusal  of  a  bank  to 
pay  any  legally  authorized  warrant  for  any 
amount,  and  that  the  treasurer  may  then  pro- 
ceed under  the  direction  and  authority  of  the 
commissioners,  and  dispose  of  the  bonds  as  the 
commissioners  see  fit.  Held,  that  the  treasur- 
er is  only  authorized  to  declare  the  forfeiture  of 
bonds  deposited  and  sell  same  for  the  purpose  of 
collateral  security. 

Appeal  from  Chancery  Court,  Coahoma 
County;  M.  E.  Denton,  Chancellor. 

"To  be  officially  reported." 

Bill  by  FIncher  G.  Bobo  against  the  board 
of  levee  commissioners  for  the  Yazoo-Missis- 
sippi Delta.  From  a  decree  dissolving  an 
Injunction  granted  to  plaintiff  on  his  petition 
to  have  Act  March  20,  1908  (Acts  1908,  c. 
97),  declared  unconstitutional,  he  appeals.  Af- 
firmed. 

J.  W.  Cutrer,  for  appellant  F.  A.  Mont- 
gomery, for  appellee. 

WHITFIELD,  C.  J.  The  act  of  March 
20,  1908,  under  review,  Is  as  follows: 

"Depositories  for  Yazoo-Mississippi  Delta 
Levee  Board. 
"Section  L  Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Mississippi,  that  the  treas- 
urer of  the  board  of  commissioners  for  the 
Yazoo-Mississippi  Delta  shall  deposit,  or  re- 
quire to  be  deposited,  the  funds  of  said  board 
now  on  hand  or  hereafter  received,  in  such 
bank  or  banks  as  shall  be  selected,  designat- 
ed or  commissioned  by  the  said  board  of  com- 
missioners in  the  manner  hereinafter  pro- 
vided. All  such  funds  so  deposited  shall 
be  subject  to  payment  upon  demand  by  the 
treasurer  on  his  warrant. 

"What  Banks  Qualified  to  be  Depositories. 

"Sec.  2.  No  bank  shall  be  selected  to  re- 
ceive on  deposit  any  funds  belonging  to  said 
board  of  commissioners  except  such  banks  as 
are  located  In  counties  lying  wholly,  or  part- 
ly, within  the  Yazoo-MIssIsslppi  Delta  dis- 
trict. 

"Depositories   must   Furnish   Security  .for 
Funds. 

"Sec.  3.  Before  any  bank  or  banks  shall  be 
entitled  to  receive  on  deposit  any  funds  be- 
longing to  said  board  of  commissioners,  such 


bank  or  banks  shall  deposit  with  the  treas- 
urer of  said  board  of  commissioners  either  or 
any  of  the  following  bonds,  to  wit:  Bonds 
of  the  United  States  of  America.  Bonds  of 
the  state  of  Mississippi.  Bonds  of  the  Yazoo- 
Misslsslppl  Delta  levee  board.  Bonds  of  any 
county  lying  in  whole  or  part  in  said  levee 
district  Bonds  of  any  city  located  In  a  coun- 
ty which  is  in  whole  or  In  part  in  the  said 
levee  district 

"Bonds  Deposited  for  Security — Guarantee 
Bond  Also  Given. 

"The  validity  of  such  bonds  to  be  approv- 
ed by  the  attorney  of  said  board  of  commis- 
sioners. The  par  value  of  which  said  bonds 
so  deposited  shall  be  equivalent  to  fifty  per 
cent  of  the  estimated  maximum  amount, 
which  will  not  be  kept  on  deposit  In  said 
bank  under  the  provisions  of  this  act.  Said 
bonds  shall  be  deposited  as  collateral  security, 
and  the  treasurer  of  said  board  shall  hare 
the  right,  power  and  authority  to  declare  sa;d 
bonds  to  be  the  property  of  said  levee  board. 
Immediately  upon  the  failure  or  refusal  of 
any  bank  or  banks  to  pay  any  legally  author- 
ized warrant  for  any  amount  not  exceeding 
the  then  deposit  drawn  on  it  or  them  by  the 
treasurer  of  said  board  of  commissioners,  the 
said  treasurer  may  then  proceed  under  the 
direction  and  authority  of  the  board  of  com- 
missioners to  dispose  of  said  bonds  In  such 
manner  as  the  said  board  of  commissioners 
may  see  fit  In  addition  to  the  deposit  of 
bonds  said  bank  or  banks  shall  also  file  with 
the  treasurer  of  said  board  a  bond  or  bonds 
signed  by  four  or  more  individual  sureties, 
or  two  or  more  surety  companies  authorized 
to  do  business  In  the  state  of  Mississippi, 
which  said  bonds  shall  be  subject  to  the  ap- 
proval of  the  said  board  of  commissioners  or 
the  president  and  two  members  of  said  board, 
if  the  board  shall  not  be  In  session,  but  if 
said  Indemnifying  bond  be  approved  by  the 
president  and  two  members,  their  action  shall 
be  ratified  or  annulled  by  the  board  at  Its 
next  regular  or  special  meeting.  The  amount 
of  said  Indemnifying  bond  or  bonds  shall  be 
equivalent  to  seventy-five  per  cent  of  the 
estimated  maximum  amount  which  will  be 
kept  on  deposit  In  said  bank.  Said  bond  or 
bonds  to  be  conditioned  according  to  the  law 
fixing  the  penalty  and  conditions  for  the  bond 
of  the  treasurer  of  said  levee  board,  and  in 
addition  to  the  above  mentioned  security  the 
stockholders  of  all  banks  qualifying  as  deposi- 
tories under  this  act  are  hereby  made  liable 
for  any  loss  sustained  on  account  of  the  fail- 
ure of  such  depository  to  faithfully  discharge 
its  duties  as  depository,  and  to  pay  over  all 
amounts  deposited  with  it  upon  demand,  each 
stockholder  being  so  liable  for  an  amount 
equal  to  the  par  value  of  his  stock  In  such 
bank.  In  the  event  any  bondsman  or  stock- 
holder reimburses  said  board  of  commission- 
ers for  any  loss  occasioned  by  a  failure  of  a 
depository  to  faithfully  discharge  its  duties 
as  such,  he  is  hereby  subrogated  to  the  rights 
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of  said  board  of  commissioners  against  the 
other  bondsmen  and  stockholders  In  such  de- 
pository as  before  prescribed.  It  Is  further 
provided  that  the  creating  of  this  additional 
security  and  the  acceptance  of  the  collateral 
hereinbefore  mentioned  shall  not  be  construed 
as  waiving  any  rights,  benefits,  or  privileges 
conferred  by  law  upon  the  commission  in  the 
manner  of  recovering  public  moneys  or  trust 
funds  from  banks  In  which  they  may  be  de- 
posited. When  tbe  said  board  shall  have 
selected  a  bank  as  its  depository  it  shall  be 
the  duty  of  the  secretary  thereof  to,  within 
ten  days  thereafter,  notify  said  bank  of  Its 
selection,  and  the  estimated  maximum  amount 
of  money  which  will  be  on  deposit  St  any 
time  therein,  In  order  that  said  bank  may 
know  the  amount  of  security  to  be  filed. 

"Sec.  4.  The  words  "bank"  or  "banks," 
whenever  used  in  this  act,  shall  include  trust 
companies. 

"How  Banks  to  be  Selected  for  Depositories. 

"Sec.  5.  The  said  board  of  commissioners 
shall  select  the  bank  or  banks  In  which  the 
said  funds  are  to  be  deposited  in  tbe  fol- 
lowing manner,  to  wit:  The  said  board  of 
commissioners  shall  meet  in  special  session 
on  tbe  first  Tuesday  hi  the  month  of  May, 
1908,  and  every  two  years  thereafter,  and  by 
order  designate  a  bank  or  banks  in  each  and 
every  county  lying  wholly  or  partly  within 
said  levee'  district,  in  which  said  banks  so 
selected  and  designated  the  funds  of  the 
Yazoo-Mlsslsslppi  Delta  levee  board  now  on 
hand  or  hereafter  to  be  received  shall  be 
deposited  by  the  treasurer  of  said  board,  when 
said  bank  or  banks  shall  have  qualified  to  re- 
ceive such  deposit  as  hereinbefore  provided. 
The  said  board  of  commissioners  shall  by 
order  direct  its  treasurer  to  deposit  and  to 
keep  on  deposit,  except  when  drawn  in  the 
regular  course  of  business,  in  each  county 
that  proportionate  part  of  the  funds  of  said 
levee  board  which  is  paid  Into  the  treasury 
of  said  board  of  that  county,  and  In  draw- 
ing from  said  depositories  any  funds  in  the 
due  course  of  business  tbe  treasurer  shall  at 
all  times  endeavor  in  so  far  as  possible  to 
maintain  a  proportionate  ratio  or  deposit. 
The  said  board  of  commissioners  may,  in 
their  discretion,  designate  more  than  one  bank 
in  any  or  each  of  said  counties  as  deposi- 
tories, and  In  that  event  the  proportion  of 
funds  to  which  that  county  is  entitled  shall 
be  divided  in  such  a  manner  as  the  board 
may  see  fit  to  divide  same  between  such  de- 
positories In  that  county.  And  In  case  there 
shall  be  no  bank  in  any  county  in  said  levee 
district  willing  to  accept  said  deposit  and  to 
qualify  under  the  provisions  of  this  act,  to 
receive  the  same,  then  and  in  that  event  the 
proportion  of  the  funds  which  would  other- 
wise be  deposited  In  such  county  shall  be 
divided  amongst  the  remaining  counties  In 
proportion  to  the  amount  such  counties  con- 
tribute to  the  revenue  of  said  board  and  this 
same  deposit  of  funds  shall  be  made  In  case 


of  the  banks  of  any  county,  after  having  qual- 
ified and  received  the  deposit,  shall  surren- 
der their  deposits  or  refuse  to  continue  as 
depository.  And  said  board  shall  have  the 
power,  and  it  shall  be  its  duty,  to  select  and 
designate  depositories  at  any  regular  or  spe- 
cial meeting  when  such  election  shall  be  nec- 
essary. 

"Expenses  of  Delivery  of  Funds  to  be  Paid 
by  Depository— Banks  to  Guarantee  Pay- 
ment of  Warrants, 
"Sec.  6.  When  any  bank  or  banks  shall 
have  qualified  to  receive  the  deposit  of  said 
board,  the  funds  of  said  board  shall  be  de- 
livered to  the  agent  or  representative  of 
each  of  said  banks  at  the  office  of  the  treas- 
urer of  the  said  board  of  commissioners, 
and  the  said  board  of  commissioners  shall  in 
no  event  be  required  to  incur  any  expense 
in  the  delivery  of  funds  or  any  part  there- 
of to  any  depository.  Before  receiving  any 
of  the  funds  belonging  to  said  board  of  com- 
missioners, each  and  every  bank  becoming 
entitled  to  the  same  shall  guarantee  the  pay- 
ment of  all  warrants,  drafts,  or  checks  drawn 
by  the  treasurer  of  tbe  said  levee  board  In 
favor  of  himself  at  the  domicile  of  said 
levee  board  without  cost  to  said  board  of 
commissioners. 

"Depositories  to  be  Commissioned  and  Also 
Publish  Fact  of  Being  a  Depository. 
"Sec.  7.  After  any  bank  has  been  selected  by 
order  of  the  board  as  a  depository,  and  shall 
have  In  every  respect  complied  with  the  law, 
and  shall  have  placed  security  as  required, 
the  said  board  of  commissioners  shall  Issue 
to  such  depository  a  commission,  and  every 
such  depository  receiving  a  commission  shall 
thereupon  publish  the  fact  that  it  has  been 
duly  and  legally  commissioned  to  receive 
said  levee  funds,  In  a  newspaper  published 
In' the  county  in  which  the  bank  Is  located, 
for  three  consecutive  weeks,  and  proof  of 
such  publication  shall  be  filed  with  the  treas- 
urer of  said  board  of  commissioners. 

"Term  of  Office  of  Depository  to  be  Two 
Years. 

"Sec.  8.  The  term  of  office  of  a  depository 
shall  be  two  years  from  the  date  of  the  Issu- 
ance of  Its  commission,  but  its  liability  shall 
continue  after  the  expiration  of  its  commis- 
sion for  so  long  a  time  as  any  of  the  funds 
hereinbefore  mentioned  remain  on  deposit 
therein. 

"Depository  must  Qualify  within  Sixty  Days 
Failure  to  Qualify  Forfeits  Contract 
"Sec.  9.  Every  bank  designated  by  order 
of  the  board  as  a  depository  shall  qualify 
to  receive  the  deposits  under  the  provisions 
of  this  act  within  sixty  days  after  the  secre- 
tary of  said  board  shall  have  mailed  said 
bank  a  notice  of  its  selection,  and  should 
any  bank  fail  to  qualify  within  the  time 
prescribed,  or  within  such  additional  time 
as  the  board  may  allow  by  order  beforehand, 
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the  board  of  commissioners  may  then,  and 
In  that  event,  select  or  designate  another 
bank  or  other  banks  In  the  same  county  in 
which  is  located  the  bank  which  has  failed 
to  qualify,  and  In  event  there  be  no  other 
bank  in  such  county,  or  in  the  event  such 
other  bank  fails,  neglects,  or  refuses  to  quali- 
fy as  a  depository,  then  the  funds  to  which 
the  county  would  otherwise  be  entitled  shall 
be  deposited  as  hereinbefore  provided. 

"Form  of  Commission  to  be  Issued. 

"Sec.  10.  The  form  of  the  commission  is- 
sued to  the  depository  shall  be  as  follows: 

"To  All  to  Whom  These  Presents  Come — 
Greeting: 

"'   Bank  of    having  compiled 

with  all  of  the  requirements  of  law,  and  hav- 
ing placed  the  following  securities  with  the 
treasurer  of  the  board  of  commissioners  of 
the  Tazoo-Misslsslppi  Delta,  to  wit:  Bonds 

of  (here  insert  description  of  the  bond) 

to  the  amount  of  $  ,  and  having  given 

nn  indemnifying  bond  in  the  sum  of  $  , 

with    per  cent.,  as  sureties  thereon, 

said  bank  is  hereby  created  and  appointed  a 
depository  for  the  funds  of  said  board  for 

a  term  of  two  years  ending  with  day 

of   ,  19—,  but  shall  not  have  on  de- 
posit at  any  time  any  amount  exceeding 
$   of  the  funds  of  said  board  of  com- 
missioners. 

"'Witness  the  signatures  and  the  seal 
of  the  said  board  of  commissioners  this  the 

 day  of  — s  ,  19—. 

"*  ,  President 

"'  ,  Secretary  and  Treasurer.' 

"Payment  to  Depository  Relieves  Treasurer 
of  Liability. 

"Sec.  11.  The  payment  by  the  treasurer 
of  the  said  board  of  commissioners  of  the 
funds  of  said  board  Into  the  qualified  de- 
positories releases  the  treasurer  and  his 
bondsman  from  any  liability  for  any  loss  of 
such  funds  which  may  occur  by  reason  of 
the  fact  that  the  money  was  so  deposited. 
The  treasurer's  liability  to  the  levee  board  Is 
not  otherwise  affected  by  this  act. 

"How  Tax  Collector  of  County  may  Settle. 

"Sec.  12.  In  making  settlement  with  the 
treasurer  of  said  board  of  commissioners, 
the  tax  collector  of  each  county  may  pay  the 
amount  due  the  board  of  commissioners  over 
to  a  depository  in  his  county,  if  there  be  one 
in  his  county;  otherwise  he  shall  pay  the 
amount  to  the  treasurer  of  the  said  board 
of  commissioners.  The  tax  collector,  In  mak- 
ing deposits,  shall  receive  duplicate  receipts 
for  the  same,  and  shall  mall  the  treasurer  of 
the  board  of  commissioners  one  of  such  re- 
ceipts. 

"Accounts  of  all  Moneys  Deposited  Required 
of  Depositories. 

"Sec.  13.  The  treasurer  of  said  board  of 
commissioners  shall  require  of  each  deposi- 
tory accounts  of  all  moneys  deposited,  and 


when  deposited,  and  shall  require  of  each 
depository  at  the  beginning  of  each  and 
every  month  a  statement  showing  the  dally 
balance  of  levee  moneys  held  by  It  during 
the  month  next  preceding,  which  said  state- 
ment shall  be  filed  by  the  treasurer  for  in- 
spection of  the  board  of  commissioners,  and 
it  shall  be  the  duty  of  the  said  treasurer 
to  keep  an  account  with  each  and  every  de- 
pository and  to  verify  the  statements  ren- 
dered as  hereinbefore  provided. 

"Unlawful  Use  of  Funds  to  Make  Profit  by 
Levee  Board  Officials  a  Felony. 
"Sec.  14.  The  making  of  profit,  directly  or 
indirectly,  by  the  treasurer  of  said  board, 
or  by  any  member  of  said  board,  or  any  offi- 
cer whatsoever,  out  of  any  funds  belonging 
to  said  board,  the  custody  of  which  the  treas- 
urer is  charged  with,  by  loaning  or  other- 
wise using  it,  or  by  depositing  same  In  any 
manner  contrary  to  law,  or  of  the  removal  by 
the  treasurer,  or  by  his  consent,  of  such  mon- 
eys or  a  part  thereof,  and  placing  It  elsewhere 
than  is  provided  by  law,  shall  constitute  a 
felony,  and  upon  conviction  thereof  shall 
subject  the  treasurer,  or  other  officer,  to 
imprisonment  in  the  state  penitentiary  for 
a  term  not  exceeding  two  years,  or  a  fine 
not  exceeding  five  thousand  dollars  or  by 
both  such  fine  and  imprisonment,  and  tb<? 
treasurer  or  other  officer  offending  shall  be 
liable  on  his  official  bond  for  all  profits  real- 
ized from  such  unlawful  use  of  such  funds. 

"Failure  to  Perform  Any  Duty  under  This 
Act  a  Misdemeanor. 

"Sec.  15.  Should  any  officer,  treasurer,  or 
member  of  the  board  of  commissioners,  or 
custodian  of  the  funds,  willfully  fail  or  re- 
fuse at  any  time  to  do  and  perform  any  act 
required  by  him  or  it  by  this  act,  he  or  it 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  sentenced  to  pay 
a  fine  of  not  less  than  five  hundred  dollars 
nor  more  than  five  thousand  dollars,  or  by 
imprisonment  in  the  county  Jail  not  less 
than  ten  days  nor  more  than  thirty  days,  or 
both. 

"Sec.  16.  That  this  act  take  effect  and  be 
in  force  from  and  after  its  passage. 
"Approved  March  20,  1908." 

This  act,  it  is  earnestly  insisted,  is  uncon- 
stitutional, and,  if  not  unconstitutional,  then 
that  it  is  void  and  unenforceable  for  .vague- 
ness and  uncertainty.  We  make  a  prelim- 
inary observation,  which  is  that  in  section  3 
of  said  act  the  word  "not"  is  clearly  read 
out  of  that  section  by  the  context  of  the 
section  Itself.  The  sentence  reads  as  follows : 
"The  par  value  of  which  said  bonds  so  de- 
posited shall  be  equivalent  to  fifty  per  cent, 
of  the  estimated  maximum  amount,  which 
will  not  be  kept  on  deposit,"  etc.  Plainly  the 
Legislature  meant  to  say  "which  will  be  krpt 
on  deposit."  It  was  a  mere  clerical  mispri- 
sion, obvious  to  the  apprehension  of  any  In- 
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telllgent  reader,  as  plainly  shown  by  the  con- 
text of  that  section  and  of  the  whole  act 

We  make  another  observation  that  with 
respect  to  the  wisdom,  or  propriety,  or  good 
policy  of  this  law  we,  as  a  court,  have  noth- 
ing whatever  to  do.  That  is  the  matter  ex- 
clusively for  the  Legislature, 

The  chief  assault  upon  this  act,  so  far  as 
its  alleged  unconstitutionality  Is  concerned. 
Is  that  it  violates  section  234  of  the  Constitu- 
tion, which  Is  as  follows:  "No  bill  changing 
the  boundaries  of  the  district,  or  affecting 
the  taxation  or  revenue  of  the  Yazoo  &  Mis- 
sissippi Delta  levee  district,  or  the  Missis- 
sippi levee  district  shall  be  considered  by  the 
Legislature  unless  said  bill  shall  have  been 
published  In  some  newspaper  In  the  county 
In  which  Is  situated  the  domicile  of  the  board 
of  levee  commissioners  of  the  levee  district 
to  be  affected  thereby,  for  four  weeks  prior 
to  the  introduction  thereof  into  the  Legisla- 
ture; and  no  such  bill  shall  be  considered  for 
final  passage  by  either  the  Senate  or  House 
of  Representatives,  unless  the  same  shall 
have  been  referred  to,  and  reported  on,  by 
an  appropriate  committee  of  each  house  In 
which  the  same  may  be  pending;  and  no 
such  committee  shall  consider  or  report  on 
any  such  bill  unless  publication  thereof  shall 
have  been  made  as  aforesaid."  The  precise 
contention  Is  that  this  act  was  not  published 
as  stipulated  In  this  section,  and  that  It  was 
a  bill  "affecting  the  taxation  or  revenue  of 
the  Yazoo-Misslssippl  Delta  levee  district" 
We  do  not  so  think.  We  think  this  provision 
of  the  Constitution  had  in  mind  alone  a  law 
which  would  increase  or  diminish  the  rate  of 
taxation  or  amount  of  revenue  to  be  derived 
from  taxation  for  the  protection  of  the  people 
of  this  district  by  the  construction  of  levees. 
It  had  no  aspect  towards  the  Innumerable  de- 
tails which  legislative  bills  might  have  In 
respect  to  the  revenue  or  taxation  of  this 
district,  otherwise  than  as  increasing  or  di- 
minishing said  revenue.  It  cannot  be  said 
that  the  taxation  of  the  said  levee  district 
or  Its  revenue  is  affected  in  the  constitutional 
sense,  except  by  some  measure  Increasing  or 
diminishing  same.  It  is  a  law  of  such  seri- 
ous nature  as  that  which  the  people  of  the 
district  were  entitled  to  have  notice  of  by 
publication,  as  provided  in  said  section. 

It  Is  said,  again,  that  this  is  a  highly  penal 
statute,  and  therefore  must  be  construed 
strictisslmi  juris.  The  purpose  and  object 
of  all  construction  of  legislative  acts  is  to  get 
at  the  Intent  and  purpose  of  the  Legislature. 
We  do  not  think  we  have  ever  seen  this  prin- 
ciple more  correctly  and  sanely  stated  than  In 
the  case  of  Bryant  v.  United  States,  106  Fed. 
941,  where  the  court  said:  "While  It  is  true 
that  penal  statutes  should  be  strictly  con- 
strued, it  is  undoubtedly  the  duty  of  the 
courts  to  look  to  the  mischief  intended  to  be 
prevented,  and  to  take  into  consideration  the 
character  of  the  remedy  proposed  to  be  ap- 
plied, In  doing  which  the  mere  letter  must 
yield  to  the  manifest  spirit  and  give  to  the 


provisions  that  measure  of  restriction  or  ex- 
pansion which  a  sound,  reasonable  reading  of 
the  whole  requires  of  each  particular."  This 
is  the  true  spirit  In  which  this  and  all  other 
statutes  should  be  construed. 

We  do  not  think  there  Is  anything  in  the 
contention  that  the  corporation  is  not  Identi- 
fied in  the  title  to  the  bill.  This  position  is 
overstrained.  There  can  be  no  reasonable 
doubt  as  to  what  corporation  was  meant 
We  do  not  think  the  act  Itself,  or  the  title  of 
the  act,  Is  subject  to  criticism  as  unconstitu- 
tional. 

Again,  it  is  most  earnestly  Insisted  that  the 
act  is  unconstitutional  because  It  seeks  to  de- 
prive the  appellee  of  Its  property  without  due 
process  of  law,  and  to  deny  appellee  the  right 
to  contract  with  respect  to  its  property,  prop- 
erty rights,  and  franchises.  Quite  an  array 
of  authorities  is  cited  to  the  proposition  that 
bodies  of  legislative  creation,  like  this  levee 
board,  are  entitled  to  the  protection  of  the 
courts  so  far  as  their  autonomy,  their  prop- 
erty, and  internal  affairs  are  concerned ;  that 
these  are  matters  which  are  committed  by  the 
Constitution  to  the  discretion  of  the  govern- 
ing body  of  the  levee  board;  that  this  board, 
by  the  provisions  of  the  Constitution,  is  grant- 
ed absolute  protection  in  the  possession,  con- 
trol, and  disposition  of  its  property;  and  that, 
whilst  it  may  be  a  public  corporation,  as 
distinguished  from  a  private  corporation,  and 
in  political  and  governmental  matters  may 
be  the  representative  or  auxiliary  of  the 
state,  nevertheless  It  is  a  separate  and  dis- 
tinct corporation  In  all  other  matters,  entire- 
ly independent  of  the  state,  with  property 
rights  which  are  protected,  and  of  which  it 
caimot  be  deprived  without  due  process  of 
law.  The  general  principle  here  announced 
is  also  sought  to  be  fortified  by  the  case  of 
Aberdeen  Academy  v.  Aberdeen,  13  Smedes  & 
M.  645.  There  is  no  sort  of  doubt  as  to  the 
correctness  of  the  general  principle  announc- 
ed in  these  decisions.  The  trouble  with  ap- 
pellant's cases  Is  that  they  have  no  applica- 
tion to  this  act  under  consideration  as  ap- 
plied to  this  particular  levee  board  corpora- 
tion. It  is,  in  a  most  peculiar  sense,  a  gov- 
ernmental corporation,  exercising  governmen- 
tal powers.  This  act  does  not  deprive  it  of 
any  of  its  property.  It  does  not  deny  to  it 
the  due  process  of  law.  It  exercises  n6  sort 
of  power  to  dispose  of  its  property  In  any 
way.  In  the  case  In  our  state  referred  to 
(Aberdeen  Academy  v.  Aberdeen)  the  act  con- 
demned sought  to  wholly  divert  or  transfer 
the  use  of  money  from  Its  proper  purpose  to 
a  wholly  different  purpose,  despite  the  con- 
trol of  the  mayor  and  board  of  aldermen  of 
the  city.  Nothing  of  that  sort  is  attempted 
in  this  case.  The  most  critical  and  careful 
scrutiny  may  be  made  of  this  act  from  the 
beginning  to  the  end  of  it  and  the  whole 
range  and  furthest  verge  of  criticism  reaches 
no  further  than  to  point  out  defects  In  the 
act  easily  amendable  by  succeeding  Legis- 
latures— inaccuracies  of  expression  and  the 
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like,  and  various  changes  in  the  manner  of 
administering  the  funds  of  the  board,  mere 
details  of  administration,  and  nothing  more. 
It  would  too  far  protract  this  opinion,  and 
serve  no  good  purpose,  to  enter  upon  a  seria- 
tim consideration  of  all  these  various  defects 
and  these  different  changes  in  the  mere  meth- 
od of  administering  the  funds  of  this  board. 
It  is  sufficient  to  say,  what  has  often  been 
said,  that  the  Legislature  has  the  amplest 
power  to  change,  alter,  and  modify  the  ma- 
chinery of  a  board  like  this,  so  long  as  it  does 
not  trench  upon  any  constitutional  rights  that 
such  board  may  have,  and  we  think,  after  the 
fullest  consideration,  that  all  this  act  can  be 
said  to  do  is,  in  quite  a  sweeping  fashion,  to 
alter  and  change  and  modify  the  manner  and 
method  of  administration  of  the  affairs  of 
this  board.  None  of  these  objections  make 
the  act  unconstitutional. 

It  is  said  that  the  freedom  to  contract  is 
denied  to  this  board.  We  do  not  so  appre- 
hend the  meaning  of  the  act.  It  is  still  free 
to  make  any  and  all  contracts  whatsoever, 
within  the  scope  of  Its  powers,  for  the  pro- 
tection of  the  people  of  the  delta  by  the  con- 
struction of  proper  levees.  Nothing  in  this 
act  contained  denies  that  freedom  to  contract 
in  its  fullest  scope.  Great  complaint  Is  made 
with  respect  to  the  provisions  of  the  act  as 
regards  Indemnifying  bonds.  The  character 
of  the  sureties  which  shall  appear  upon  such 
bonds,  it  is  said,  is  determined  by  the  act 
itself,  and  the  board  stripped  of  all  discretion 
In  the  matter.  We  see  nothing  in  any  of 
these  provisions  of  an  unconstitutional  char- 
acter. They  all  relate,  as  stated,  to  the  mere 
mode  of  administration  of  the  affairs  of  the 
board,  and  fall  easily  within  the  plenary  pow- 
er of  the  Legislature  over  it  and  Its  affairs. 
The  case  of  People  v.  Bachelor,  53  N.  T.  128, 
13  Am.  Rep.  480,  is  not  at  all  applicable  to 
the  case  in  hand. 

One  of  the  sharpest  criticisms  of  the  act  In- 
dulged in  is  that  in  section  3  it  is  provided 
that  "said  bonds  shall  be  deposited  as  collat- 
eral security,  and  the  treasurer  of  said  board 
shall  have  the  right,  power,  and  authority  to 
declare  said  bonds  to  be  the  property  of  said 
levee  board  Immediately  upon  the  failure  or 
refusal  of  any  bank  or  banks  to  pay  any 
legally  authorized  warrant  for  any  amount," 
etc.  But  the  very  next  clause  of  the  same 
sentence  provides  that  said  treasurer  may 
then  proceed  under  the  direction  and  author- 
ity of  the  board  of  commissioners  to  dispose 
of  said  bonds  in  such  manner  as  the  said 
board  of  commissioners  may  see  fit;  but, 
manifestly,  the  whole  clause,  taken  together, 
shows  plainly  that  the  treasurer  was  to  de- 
clare them  (the  bonds)  the  property  of  the 
board  for  the  purpose  of  collateral  security, 
and  for  sale  for  that  purpose  as  the  commis- 
sioners of  the  board  might  see  fit. 

Much  Is  said  about  this  case  creating  the 
relation  of  the  debtor  and  creditor  between 
the  board  and  the  banks  which  may  be  chosen 
as  depositories,  and  about  the  severity  of  the 


penalties  provided  in  the  act,  and  as  to  the 
act  creating  such  depositories  officers  when 
they  are  not  eligible  as  electors,  etc.,  and 
about  the  pro  rata  distribution  of  the  funds 
provided  for,  etc.,  all  of  which  criticisms  fall 
far  short,  in  our  judgment,  of  establishing  the 
unconstitutionality  of  the  act.  Indeed,  if  we 
should  merely  state  the  criticisms  Ingenious- 
ly .and  most  ably  put,  we  would  write  an 
opinion  unpardonable  in  length.  It  is  enough 
to  say  that  we  have  carefully  considered  each 
and  every  one  of  them,  and  we  fail  entirely  to 
see  that  the  act  is  unconstitutional  in  anj 
respect;  nor  do  we  think  the  act  can  be  said 
to  be  void  and  inoperative  because  of  vague- 
ness and  uncertainty.  It  may  be  conceded 
that  the  act  might  have  been  much  more 
clear,  and  might  have  been  drafted  with 
much  more  care;  but  it  would  be  going  en- 
tirely too  far  to  say  that,  whatever  Its  in- 
accuracies or  defects  may  be  In  this  regard, 
they  are  so  patent  as  to  make  it  void  or  in- 
operative for  uncertainty. 

The  result  is  that  we  think  the  action  of  the 
court  below  was  correct,  and  the  decree  is 
affirmed. 


DRIVER  v.  SOUTHERN  RT.  CO. 
(No.  1334a) 
(Supreme  Court  of  Mississippi.   June  29,  190S.V 

1.  Master  and  Servant— Injury  to  Serv- 
ant —  Contributory  Negligence  —  Avail- 
ability as  Defense. 

Under  Code  1906,  I  4046,  providing  that  a 
railway  company  switching  a  car  in  the  man- 
ner known  as  a  "kicking  switch"  shall  be  liable, 
without  regard  to  mere  contributory  negligence 
of  the  person  injured,  the  right  of  a  brakeman 
to  recover  for  injuries  received  while  engasred 
in  coupling  cars  in  consequence  of  a  kicking 
switch  is  not  defeated  by  mere  contributory  neg- 
ligence. 

2  Same— Acting  in  Discharge  or  Dtrrres. 

A  brakeman  was  injured  while  attempting 
to  couple  cars.  He  offered  to  make  the  coupling, 
and  the  engine  foreman  having  authority  to  di- 
rect him  directed  him  immediately  to  do  the 
work.  Held,  that  the  brakeman  waa  acting 
within  the.  scope  of  his  employment  at  the  time 
of  his  injuries. 

3-  Same  —  Rules  or  Employer  —  Construc- 
tion. 

A  rule  of  a  railway  company  prohibiting 
employes  from  making  couplings  by  going  in  be- 
tween cars  when  trains  are  in  motion,  or  whm 
an  engine  is  attached  to  either  of  the  sections 
to  be  coupled,  is  not  applicable  to  a  coupling  of 
standing  cars,  not  connected  with  cars  attach*! 
to  an  engine,  and  at  a  time  when  the  engine  was 
not  in  motion. 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; R.  P.  Cochran,  Judge. 

Action  by  William  Driver  against  the 
Southern  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Plaintiff  received  the  injury  while  adjust- 
ing the  coupling  apparatus  of  the  car,  to 
which  others  were  to  be  fastened.  Driver 
was  a  brakeman  In  the  employ  of  the  rail- 
way company,  and  just  prior  to  the  depart- 
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are  of  the  train,  which  was  then  being  made 
up  in  the  yards,  he  was  ordered  to  make  this 
coupling  by  the  engine  foreman,  whose  du- 
ties were  to  control  the  making  up  of  the 
trains  in  the  yards.  The  two  cars  which  he 
was  coupling  at  the  time  of  the  accident  were 
standing  still,  and  he  was  In  the  act  of  push- 
ing the  knuckles  on  the  coupler  Into  place, 
when  without  warning  another  car  was 
switched  against  those  which  he  was  coup- 
ling, and  caught  his  foot,  and  crushed  It  off. 
He  claims  that  the  accident  was  the  result 
of  a  flying  switch,  and  that  it  was  also  neg- 
ligence on  the  part  of  the  company  to  switch 
a  car  against  those  which  be  was  trying  to 
couple  without  warning  him,  or  without  wait- 
ing until  he  came  from  between  the  cars. 
The  defense  was  that  there  was  no  flying 
switch  made,  but  that  the  engine  backed  an- 
other ear  up  to  those  between  which  plain- 
tiff was  standing;  but  on  this  point  the  evi- 
dence is  conflicting,  and  also  that  plaintiff  was 
a  volunteer,  and  not  acting  In  the  discharge 
of  the  duties  required  of  him,  and  also  that 
plaintiff  acted  In  violation  of  the  rules  and 
regulations  of  the  company.  The  court  gave 
a  peremptory  instruction  for  the  defendant 

"Wm.  Baldwin,  for  appellant  Catchlngs  & 
Catchlngs,  for  appellee. 

"WHITFIELD,  0.  J.  The  record  in  this 
case  Is  exceedingly  confused;  but,  as  we  un- 
derstand It  the  Injury  to  the  appellant  was 
caused  by  a  kicking  switch.  The  learned 
counsel  for  the  appellant  says  this  was  not 
contested  In  the  court  below.  If  It  was  the 
result  of  a  kicking  switch,  then,  under  sec- 
tion 4046  of  the  Code  of  1906,  contributory 
negligence  would  be  no  defense,  since  there 
was  no  such  deliberate  and  reckless  and  vol- 
untary exposure  of  the  appellant  to  injury  as 
would  cut  off  his  right  to  recover,  under 
Railway  Co.  v.  Jones,  73  Miss.  110,  19  South. 
105,  55  Am.  St  Rep.  488,  and  Dooley  v.  Rail- 
road Co.,  69  Miss.  648,  12  South.  956.  The 
appellant  was  not  a  volunteer,  in  the  sense 
contended  for  by  the  learned  counsel  for  the 
appellee.  It  Is  true  he  stated  that  he  would 
go  and  make  the  coupling;  but  he  was  regu- 
larly In  the  employ  of  the  railroad  company, 
and  under  the  orders  of  the  engine  foreman, 
who  directed  him,  Immediately  upon  the  of- 
fer being  made  to  do  the  work,  to  go  and 
do  it 

If,  however,  on  another  trial,  the  cloudy 
state  of  the  case  sbould  be  cleared  up,  and 
it  should  be  shown  that  the  injury  was  not 
due  to  a  kicking  switch,  a  matter  Involved  In 
much  obscurity  at  present  on  this  record, 
still  the  peremptory  charge  was  Improper, 
since  it  was  given,  manifestly,  on  the  Idea 
that  rule  10  of  the  railroad  company's  rules 
cut  off  appellant's  right.  We  think  this  Is  an 
entire  misconception  of  the  true  purpose  and 
object  of  this  rule.  That  rule,  as  set  out  in 
its  entirety,  Is  as  follows:  "In  coupling  or 
uncoupling  cars  or  air  hose,  employes  are 
positively  prohibited  from  going  between  the 


cars  while  either  car  is  In  motion.  They  are 
also  prohibited  from  going  between  the  cars 
while  an  engine  Is  attached  to  either  for  any 
other  purpose  than  to  adjust  for  a  coupling 
the  knuckle  upon  the  car  farthest  from  the 
engine,  or  to  couple  the  air  hose,  and  then 
only  when  the  cars  are  stationary  and  the 
knuckle  can  be  adjusted  in  the  ordinary  way, 
by  raising  the  lever  with  one  Hand  and  open- 
ing or  closing  the  knuckle  with  the  other.  If 
anything  connected  with  the  coupling  appa- 
ratus, cars,  or  track  be  defective  or  out  of 
order,  making  the  coupling  or  uncoupling 
more  difficult  or  dangerous  than  ordinary, 
the  employe  must  not  attempt  to  make  the 
coupling  or  uncoupling,  or  to  remedy  the  de- 
fect or  difficulty,  but  must  Immediately  upon 
discovery  report  the  same  to  the  conductor  or 
other  superior  officer  In  charge  of  the  tram. 
Conductors  and  yard  foremen  are  required  to 
see  that  trainmen  and  yardmen  do  not  violate 
these  instructions;  and  they  shall  require 
each  brakeman  on  their  train  to  read  these 
instructions  in  their  presence,  and  whenever 
these  instructions  are  violated  the  conductor 
or  yard  foreman  must  be  able  to  establish  the 
fact  that  the  brakeman  in  fault  violated  the 
Instructions  positively  against  his  orders." 

The  whole  rule  must  be  taken  together. 
The  engine  here  was  not  attached  to  the 
train.  The  train  was  being  made  up  on  a 
siding  in  several  different  sections,  not  coup- 
led together.  The  rule  provides  that  em- 
ployes must  not  make  couplings  by  going  In 
between  cars  when  trains  are  in  motion,  and 
that,  when  the  engine  is  attached  to  either  of 
the  sections  to  be  coupled,  employes  must  not 
go  between  the  cars  to  adjust  for  a  coupling. 
This  train  was  not  In  motion  when  this  coup- 
ling was  attempted.  The  two  cars,  between 
which  the  coupling  was  attempted  to  be  ef- 
fected, were  not  connected  with  the  cars 
which  were  attached  to  the  engine,  nor  was 
the  engine  In  motion  at  the  time,  nor  is  there 
any  evidence  in  this  record  of  a  satisfactory 
character  that  the  appellant  knew  of  this  rule 
10  at  all,  If  it  had  been  applicable;  but  it 
seems  to  us  clear  that  it  was  not  at  all  ap- 
plicable under  the  facts  of  the  case. 

We  say  nothing  more  than  this,  and  make 
no  further  comment  on  the  case  made  by  the 
testimony,  since  it  must  be  tried  again;  but, 
for  the  errors  indicated,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


JONES  v.  LEVY  et  al.   (No.  12,988.) 

(Supreme  Court  of  Mississippi.   June  22,  1908. 
Suggestion  of  Error  Overruled  June 
29,  1908.) 

1.  Reformation  of  Instruments— Deeds  bv 

Trustees  Under  Trust  Deeds. 

It  is  competent  for  equity  to  reform  a  con- 
veyance by  a  trustee  under  a  trust  deed,  to 
make  it  conform  to  the  trust  deed  and  the 
advertisement  of  sale. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  8§  5-23.] 
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2.  Sams— Bnx— Sufficiency. 

A  bill  to  reform  a  deed  of  a  trustee,  so  as 
to  make  it  conform  to  the  trust  deed,  alleged 
proper  advertisement  and  sale  of  the  land  as 
being  in  the  north  half  of  a  section.  The  trust 
deed,  made  an  exhibit,  showed  that  the  land  was 
in  the  north  half  of  the  section.  The  bill  fur- 
ther averred  that  the  trustee's  deed  to  the  pur-  j 
chaser  described  the  land  as  in  the  west  half  of  j 
the  section.  Held  to  state  a  cause  of  action  as 
against  a  demurrer,  though  it  alternatively  ask- 
ed for  the  reformation  of  the  original  trust  deed, 
if  the  court  should  conclude  that  it  did  not  de- 
scribe the  land  as  in  the  north  half  of  the  sec- 
tion. 

Appeal  from  Chancery  Court,  Yazoo  Conn*  . 
ty ;  G.  G.  Lyell,  Chancellor. 

Suit  by  L.  Levy  and  another  against  Paul  I 
Jones.  From  a  decree  overruling  a  demurrer 
to  the  amended  bill,  defendant  appeals,  and 
complainants  prosecute  a  cross-appeal  from 
the  action  of  the  court  in  sustaining  a  demur- 
rer to  the  original  bill.  Affirmed  on  direct 
appeal,  and  reversed  on  cross-appeal,  and  re- 
manded. 

On  appeal  the  contention  of  the  appellant  j 
Is  that  at  most  the  appellee  would  only  be 
entitled  to  have  the  trust  deed  reformed,  and 
then  to  proceed  to  foreclose  the  trust  deed  as  j 
reformed,  and  that  the  court  erred  in  decree- 
ing a  reformation  both  of  the  trust  deed  and 
of  the  trustee's  deed. 

Campbell  &  Campbell,  for  appellant,  cite 
House  v.  Gumble  &  Co.,  78  Miss.  259,  29 
South.  71 ;  McNeill  v.  Lee,  79  Miss.  459,  30 
South.  821;  Roger  v.  Abbott  et  al„  37  Ind. 
138;  Miller  v.  Kolb,  47  Ind.  220;  Walton  v.  j 
Cox,  67  Ind.  164 ;  Conyers  v.  Mericles,  75  Ind.  ! 
443;  Ware  v.  Johnson,  55  Mo.  500,  affirmed 
in  66  Mo.  662;  Mason  v.  White,  11  Barb.  (N. 
Y.)  178;  Ward  v.  Brewer,  19  111.  291,  68  Am. 
Dec.  596 ;  Bowers  v.  Andrews,  52  Miss.  596 ; 
Cogburn  v.  Hunt,  56  Miss.  718 ;  McCasland  v.  j 
/Etna  Life  Ins.  Co.,  108  Ind.  130,  9  N.  E.  119;  1 
Lucas  v.  Amer.  Freehold  Land  Mtg.  Co.,  72  | 
Miss.  866,  16  South.  358;  27  Amer.  &  Eng. 
Ency.  of  Law,  p.  246;  Berry  v.  Bullock,  81  j 
Miss.  463,  38  South.  410;  Smith  v.  Dlnsmoor,  j 
119  111.  656,  4  N.  E.  648;  Brown  v.  Brown 
(Miss.)  43  South.  178. 

Henry,  Barbour  A  Henry,  for  appellees,  ! 
cite  Wise  v.  Brooks,  69  Miss.  891,  13  South. 
836 ;  Moore  v.  Crump,  84  Miss.  612,  37  South.  ■ 
109 ;  Cogburn  v.  Hunt,  56  Miss.  718. 

CALHOON,  J.    The  original  bill  charges  j 
that  Jones  executed  a  deed  of  trust  to  ap-  j 
pellee  Gadberry  as  trustee  on  February  8,  j 
1893,  to  secure  appellee  L.  Levy  in  a  debt,  on  j 
S.  %  of  S.  %  of  N.  %  of  section  21,  township  ! 
13,  range  4  W.  In  Yazoo  county,  Miss.,  and 
afterwards,  on  January  22,  1894,  executed 
another  trust  deed  on  the  same  land  to  secure  1 
a  balance  due  under  the  first  trust  deed; 
that  default  was  made  in  the  payment  of  the 
debt  secured  by  the  trust  deed  of  January 
22,  1894;  that  the  trustee  accordingly  ad- 
vertised the  land  for  sale,  at  which  sale  the 


complainant  L.  Levy  was  the  best  bidder; 
that  there  was  a  prior  incumbrance  on  th» 
land  to  the  amount  of  $700,  which  the  pur- 
chaser. Levy,  paid ;  that  the  trustee,  In  mak- 
ing his  conveyance  to  L.  Levy,  described  the 
land  as  being  in  the  west  half,  instead  of  the 
north  half,  of  the  section,  or  that,  at  least,  it 
was  so  recorded  on  the  deed  books  of  the 
county,  whereas  L.  Levy  in  fact  bought  the 
land  as  being  in  the  north  half  of  the  section ; 
that  this  was  the  only  land  owned  by  the 
grantor  In  that  county,  and  the  bill  makes 
the  original  trust  deed  an  exhibit;  that 
since  his  purchase  L.  Levy  has  put  valuable 
improvements  to  the  amount  of  $500  on  the 
land  and  has  paid  the  taxes  on  it;  that 
Jones  has  never  denied  or  disputed  the  va- 
lidity of  the  sale  until  after  the  bar  of  the 
statute  of  limitations  had  taken  effect  as  to 
the  debt  secured;  that  Jones,  after  the  bar 
by  limitation,  brought  his  action  of  ejectment 
in  the  circuit  court  against  L  Levy  and  his 
tenant,  Gus  Smith,  for  the  possession  of  the 
land;  that  Levy  is  advised  that  In  order  to 
have  said  deed  from  the  trustee  reformed, 
so  as  to  show  the  land  really  sold  as  being 
In  the  north  half  of  the  section,  he  applies  to 
the  chancery  court ;  and  the  prayer  is  for  an 
injunction  from  the  prosecution  of  the  ac- 
tion in  the  law  court,  and  for  a  decree  re- 
forming the  deed  so  as  to  show  a  correct  de- 
scription, and  for  general  relief.  To  this 
bill  Jones  demurred  on  the  ground  only  that 
there  was  no  equity  on  its  face,  which  de- 
murrer was  sustained,  and  leave  given  to 
amend  the  bill. 

The  bill  was  amended,  showing  the  samv 
facts,  and  averring  that  the  trust  deed  of  Jan- 
uary 22,  1894,  was  on  the  land  in  the  north 
half  of  the  section ;  that  the  trustee  was  re- 
quested to  advertise  and  sell  the  land  as  be- 
ing in  the  north  half,  and  he  did  advertise 
and  sell  the  land  as  in  the  north  half,  at 
which  sale  Levy  bought  and  received  a  deed, 
and  that  the  trustee,  In  making  the  deed,  by 
mistake  described  the  land  as  being  In  the 
west  half  of  the  section,  when  hi  truth  and 
in  fact  the  sale  and  purchase  were  of  lands 
in  the  north  half ;  and  the  original  trust  deed 
Is  made  an  exhibit  to  the  amended- bill,  which 
amendment  further  shows  that  the  descrip- 
tion in  the  original  trust  deed  Is  recorded  as 
being  in  the  west  half  of  the  section.  The 
prayer  Is  for  an  injunction,  and  for  a  decree 
reforming  the  deed  given  by  the  trustee,  so 
as  to  show  the  real  description  of  the  land 
as  being  in  the  north  half  Instead  of  the  west 
half,  and,  if  the  court  shall  conclude  that 
the  original  trust  deed  does  not  give  the 
proper  description,  then  to  reform  that,  and 
for  general  relief.  To  this  amended  bill  Jones 
filed  a  demurrer  on  the  ground  that  the 
amended  bill  does  not  show  that  the  land, 
as  in  the  north  half,  was  advertised  to  be 
sold  under  the  trust  deed,  because  the  trust 
deed  did  not  convey  the  land,  and  the  trustee 
had  no  power  to  sell  the  same.  This  demur- 
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rer  was  overruled,  and  we  have  before  us  an 
appeal  and  a  cross-appeal. 

It  will  be  seen  that  the  original  bill  charged 
proper  advertisement  and  sale  of  the.  land 
as  being  in  the  north  half  of  the  section,  but 
that  the  trustee,  Gadberry,  by  mistake,  er- 
roneously, in  his  deed  to  the  complainant,  the 
purchaser,  described  it  as  being  in  the  west 
half  of  the  section.  It  was  competent  and 
proper  to  reform  this  conveyance  by  the  trus- 
tee, to  conform  to  the  original  trust  deed,  and 
to  the  advertisement  of  sale,  if  the  facts  were 
so  charged  and  admitted  by  demurrer.  We 
have  carefully  examined  the  original  trust 
deed  of  January  22,  1894,  in  all  Its  parts,  and 
think  it  does  convey  the  land  as  in  the  north 
half  of  the  section.  It  seems  to  us  that  the 
down  line  was  to  prevent  the  letter  being 
read  as  a  "W,"  and  to  make  it  read  as  an 
"N."  But,  as  we  have  seen,  the  original 
bill  is  not  to  reform  the  original  trust  deed. 
It  is  to  reform  the  trustee's  deed  to  the  pur- 
chaser, and  the  demurrer  should  have  been 
overruled. 

The  amended  bill  is  for  the  same  purpose 
as  the  original,  viz.,  to  amend  the  deed  from 
the  trustee  to  the  purchaser,  which,  as  we 
have  said,  was  within  the  power  of  the  court 
It  only  alternatively  asks  the  reformation  of 
the  original  deed  "if  the  court  shall  conclude 
that  the  said  deed  does  not"  give  the  proper 
description.  This  amended  bill  charges  suffi- 
ciently that  the  land,  as  in  the  north  half 
section,  was  advertised  and  sold.  Holding, 
as  we  do,  that  the  original  trust  deed  of  1894 
does  convey  the  land  as  In  the  north  half  of 
the  section,  we  think  the  action  of  the  court 
below  in  overruling  the  demurrer  to  the 
amended  bill  was  right,  although  we  are  not. 
at  variance  with  the  able  brief  of  counsel  for 
appellant  and  the  authorities  they  cite  from 
their  standpoint 

Affirmed  on  direct  appeal,  and  reversed  on 
cross-appeal,  and  remanded. 


SULTAN  v.  WESTERN  UNION  TELE- 
GRAPH CO.    (No.  13,316.) 

(Supreme  Court  of  Mississippi.   Jane  22,  1908. 
Suggestion  of  Error  Overruled  June 
29,  1908.) 

Telegraphs  and  Telephones  —  Failure  to 
Deliver  Message— Evidence— Sufficiency. 
In  an  action  for  failure  to  transmit  an  af- 
firmative response  to  a  telegram  asking  whether 
plaintiff  could  depend  on  his  father  for  a  certain 
nam  in  purchasing  bank  stock,  where  It  appear- 
ed that  the  proposed  terms  of  sale  were  raised 
pending  the  resulting  delay  held  error  to  direct  a 
verdict  for  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45.  Telegraphs  and  Telephones,  8  76.] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty ;  J.  B.  Boothe,  Judge. 

Action  by  R.  H.  Sultan  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  defendant  on  a  peremptory  In- 
struction, plaintiff  appeals.  Reversed  and 
remanded. 


Simmons  &  Kimmons,  for  appellant  Har- 
ris &  Willing,  for  appellee. 

OALHOON,  J.  In  this  case  the  court  sus- 
tained a  motion  to  exclude  the  plaintiff's  tes- 
timony and  instructed  the  Jury  peremptorily 
to  find  for  the  telegraph  company.  The  ap- 
pellant bad  gone  to  Oklahoma  to  embark  hi 
the  banking  business.  He  had  with  him  $5,- 
000,  but  bis  father  and  other  connections  had 
agreed  to  join  him  in  the  enterprise  of  es- 
tablishing a  bank.  Appellant  entered  into  an 
agreement  with  the  president  of  a  bank  in 
Mangum,  Okl.,  to  purchase  $13,500  of  the 
stock  of  that  bank— the  total  stock  of  it  be- 
ing $25,000— at  $1.09  per  share.  Under  the 
agreement  the  appellant,  by  proper  construc- 
tion, was  to  have  reasonable  time  for  tele- 
graphic communication  with  his  father  in 
Oxford,  Miss.  Accordingly  he  wired  his 
father  to  know  if  be  could  depend  upon  $8,- 
500,  and  the  operator  who  sent  the  dispatch 
was  fully  Informed  of  the  importance  of  early 
transmission  and  early  answer  to  this  mes- 
sage. There  was  flagrant  negligence  by  the 
telegraph  company  In  transmitting  the  an- 
swer of  the  father,  and  so  the  appellant  urged 
upon  the  operator  to  obtain  the  answer,  and 
himself  wired  again  to  his  father,  but,  re- 
ceiving no  answer,  left  on  the  train  for  Ox- 
ford, Miss.,  to  see  his  father  personally.  The 
answer  by  the  father  to  the  original  telegram 
was:  "Yes,  for  any  place  you  may  select, 
$8,500  from  Oxford."  When  the  appellant  got 
back  from  Mangum,  much  more  than  a  rea- 
sonable time  had  elapsed,  and  be  could  not 
get  the  stock  certainly  for  less  than  $1.13, 
and  other  conditions  were  also  attached  to 
the  sale. 

Here  we  find  a  distinct  agreement  to  sell 
for  $1.09  if  the  father  approved,  and  the 
trade  would  have  undoubtedly  been  made  at 
that  rate,  but  for  the  negligence  of  the  tele- 
graph company.  Here  was  clearly  a  loss  of 
tbe  difference  between  $13,500  of  the  stock  at 
$1.09  and  $18,500  of  the  stock  at  $1.13.  We 
do  not  think  that  any  case  can  be  found 
which  would  deny  recovery  under  this  state 
of  facts,  and  so  we  think  the  peremptory  in- 
struction was  improper. 

The  case  is  reversed  and  remanded. 


MELSHEIMER  v.  McKNIGHT.   (No.  13,264.> 

(Supreme  Court  of  Mississippi.    May  4,  1908.) 

1.  Mortgages  —  Deeds  or  Trust  —  Sale  bt 
Trustee. 

A  deed  of  trust,  stipulating  that  on  default 
the  trustee  shall  sell  the  premises  to  satisfy  the 
debt,  "notice  and  manner  of  sale  as  provided 
by  law  where  no  provision  is  made  in  tbe  con- 
tract," adopts  to  the  extent  of  "notice  and  man- 
ner" of  sale,  Code  1892,  J  2484,  providing  that, 
where  a  deed  of  trust  is  silent  as  to  the  place 
and  term*  of  sale  and  mode  of  advertising,  a 
sale  may  be  made  for  cash  on  notice  at  such 
time  and  place  as  is  required  for  sheriff's  sal^s, 
and  requires  the  notice  provided  by  section  348«, 
requiring  publication  of  notice  once  each  week 
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for  three  successive  weeks,  and  provides  that 
the  sale  shall  be  made  in  accordance  with  sec- 
tion 3489,  providing  that  the  sale  shall  be  made 
at  auction  to  the  highest  bidder  for  cash  be- 
tween designated  hours;  but  the  deed  fixes  the 
place  of  sale  and  gives  the  trustee  discretion  to 
fix  the  day  of  sale. 

2.  Ejectment — Judgment — Conclusiveness— 
Pabties  Concluded. 

An  owner,  not  made  a  party  to  and  not 
having  notice  of  an  action  in  ejectment  against 
a  tenant  of  a  tenant,  is  not  affected  by  the 
judgment 

Appeal  from.  Chancery  Court,  Issaquena 
County;  Percy  Bell,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Sarah  B.  Melshelmer  against  Theo- 
dore McKnight.  From  a  decree  dismissing 
the  bill  on  sustaining  a  demurrer  thereto,  com- 
plainant appeals.   Reversed  and  remanded. 

In  1890  Peter  Middleton  and  wife  executed 
a  deed  of  trust,  covering  the  land  In  question, 
to  secure  Frank  Melshelmer,  the  husband  of 
the  appellant,  for  money  borrowed.  On  March 
10,  1903,  the  substituted  trustee  sold  the  land 
under  the  deed  of  trust,  and  it  was  purchased 
by  Melshelmer,  who  was  the  highest  bidder 
for  cash,  and  the  deed  was  made  out  in  Mrs. 
Melshelmer's  name.  Afterwards  McKnight 
acquired  a  deed  from  Peter  Middleton  and 
wife  to  the  property  In  question  and  brought 
an  ejectment  suit  against  one  Reed,  a  tenant 
of  a  tenant  of  complainant,  no  notice  of  said 
ejectment  suit  being  served  on  her,  and  Mc- 
Knight obtained  judgment  for  the  possession 
of  the  property,  and  afterwards  entered  Into 
possession.  In  April,  1904,  complainant  filed 
her  bill  in  the  chancery  court,  setting  up  her 
purchase  of  the  property  at  the  foreclosure 
sale,  and  asking  that  the  deed  from  defend- 
ant to  Middleton  and  wife  be  canceled  as  a 
cloud  upon  her  title.  Defendant  demurred 
to  the  bill.  The  demurrer  was  sustained, 
and  the  bill  dismissed.  The  chancellor  held 
that  the  sale  was  void,  because  not  made  In 
accordance  with  section  8486  of  the  Code  of 
1892,  providing  when  sales  under  deeds  of 
trust  should  be  made  In  event  the  Instrument 
was  silent  under  section  2484,  Code  of  1892, 
which  Is  as  follows: 

"2484.  (1237.)  Same— How  Sale  Made  When 
Terms  Not  Specified. — If  a  deed  of  trust  or 
mortgage,  with  a  power  of  sale,  be  silent  as  to 
the  place  and  terms  of  sale  and  mode  of  ad- 
vertising, a  sale  may  be  made  after  condition 
broken,  for  cash,  upon  such  notice,  and  at 
such  time  and  place  as  is  required  for  sher- 
iff's sales  of  like  property." 

Section  3486  of  the  Code  of  1892  Is  as  fol- 
lows: 

"3486.  (1759.)  Sales  of  Land— How  and 
When  Made. — Sales  of  land  may  be  made  on 
the  first  Monday  of  every  month,  or  on  the 
first  Monday  or  Tuesday  of  a  term  of  the 
circuit  court  of  the  county,  and  shall  be  ad- 
vertised In  a  newspaper  published  in  the  coun- 
ty, once  In  each  week  for  three  successive 
weeks." 

The  other  facts  are  set  out  In  the  opinion 
of  the  court. 


Dabney  &  Dabney,  for  appellant  Mc- 
Knight &  McKnight,  for  appellee. 

MATES,  J.  It  Is  our  view  that  the  de- 
murrer should  have  been  overruled.  In  so 
far  as  is  shown  by  the  bill  of  complaint, 
which  Is  admitted  by  the  demurrer,  the  sale 
of  March  10,  1903,  was  a  valid  sale  and  con- 
veyed a  good  title  to  the  purchaser.  The  deed 
of  trust  provides,  In  case  of  default  being 
made  In  the  payment  of  the  debt  secured, 
thereby  making  It  necessary  to  sell  the  prop- 
erty, that  the  trustee  "shall  sell  said  prop- 
erty and  land,  or  a  sufficiency  thereof,  to 
satisfy  the  indebtedness  aforesaid  then  un- 
paid, at  Halpin  Station,  In  said  county,  no- 
tice and  manner  of  sale  to  be  as  provided 
by  law  where  no  provision  Is  made  in  the 
contract."  By  the  terms  of  the  mortgage 
contract  section  2484  of  the  Code  of  1892  is 
to  be  operative  In  the  enforcement  of  the 
contract  to  the  extent  specified;  that  is  to 
say,  the  notice  of  sale  shall  be  as  required 
by  the  statute,  and  the  manner  of  sale  shall 
also  be  according  to  the  statute.  These  are 
the  only  two  elements  of  the  contract  left 
to  the  control  of  the  statute  for  enforcement 
Section  3486  of  the  Code  of  1892,  providing 
how  notice  of  sales  shall  be  given,  requires 
advertisement  In  a  newspaper  published  in 
the  county  for  three  consecutive  weeks.  The 
allegations  of  the  bill  show  more  than  a  com- 
pliance with  the  statute  on  the  subject  of  no- 
tice. Therefore  this  question  is  eliminated 
from  the  discussion. 

The  manner  of  sale  is  fixed  by  section  3489 
of  the  Code  of  1892.    By  this  section  the 
sale  must  be  made  at  auction  to  the  highest 
bidder  for  cash,  not  sooner  than  11  o'clock  in 
the  forenoon  nor  later  than  4  o'clock  In  the 
afternoon.   This  Is  the  manner  in  which  the 
sale  is  to  be  made  by  incorporating  Into  the 
contract  the  statute,  and  the  bill  shows  a 
compliance  with  this  requirement,  unless  it 
can  be  said  that  the  manner  of  sale  mention- 
ed In  the  contract  necessarily  Includes  the 
other  element  of  the  statute  which  fixes  the 
time  of  sale;  that  Is  to  say,  the  particular 
day  of  the  month  on  which  all  sales  made 
by  law  are  to  take  place.   We  cannot  agree 
that  a  correct  interpretation  of  this  contract 
makes  it  necessary,  not  only  to  give  the  same 
notice  and  to  make  the  sale  in  the  same  way 
that  the  law  requires,  but  also  requires  that 
the  sale  be  made  on  no  other  day  of  the 
month  than  the  one  designated  by  law  for 
sales  of  land  under  execution.   The  contract 
expressly  limits  the  operation  of  the  statute 
to  the  two  things  named;  that  Is,  notice  and 
manner  of  sale.   Manner  of  sale  In  this  con- 
tract only  means  that  the  statute  shall  con- 
trol as  to  the  hours  within  which  the  sale 
shall  be  made,  and  that  the  property  shall 
be  sold  at  public  auction  to  the  highest  bid- 
der for  cash.  The  place  where  the  sale  shall 
be  made  is  named  In  the  contract,  and  the  day 
on  which  it  Rhall  be  made  constitutes  no  part 
of  the  manner  of  sale  named  in  the  contract, 
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but  is  left  to  the  discretion  of  the  trustee  to 
name,  provided,  only,  that  the  day  named 
shall  be  after  the  tune  it  is  required  that  the 
notice  shall  be  published. 

This  deed  In  trust  is  not  silent  either  as 
to  the  place  or  terms  of  sale  within  the  mean- 
ing of  section  2484  of  the  Code  of  1882.  The 
place  is  named  expressly,  and  the  terms  of 
sale  are  fixed  in  the  contract,  as  provided 
for  In  section  8489  of  the  Code  of  1892. 
Therefore  by  the  contract  both  the  place  and 
terms  of  sale  are  fixed,  and  the  day  of  the 
month  on  which  this  sale  shall  take  place  Is 
left  in  this  contract  to  the  fixation  of  the 
trustee  after  proper  notice.  It  did  not  have 
to  be  on  the  first  Monday  of  any  month  in 
order  to  be  valid,  and,  of  course,  it  was  un- 
necessary that  it  be  on  the  first  Monday  or 
Tuesday  of  a  term  of  the  circuit  court  of 
the  county.  There  could  be  no  reason  for 
this  last  requirement,  since  no  court  is  held 
at  Halpln  Station  at  any  time. 

No  precise  rule  can  be  framed  by  which 
It  may  always  be  determined  in  all  cases 
the  exact  meaning  of  the  word  '  manner,"  etc., 
when  used  in  a  contract  or  statute.  The  par- 
ticular contract  or" statute  In  which  it  Is  us- 
ed must  always  be  examined,  and  its  mean- 
ing determined  In  the  light  of  same.  In  Bank- 
ers' Life  Ins.  Co.  v.  Bobbins,  59  Neb.  174,  80 
N.  W.  484,  It  Is  said:  "The  manner  of  doing 
a  thing  has  reference  to  the  way  of  doing — 
to  the  method  of  procedure — and  the  element 
of  time  does  not  seem  to  be  involved."  In 
United  States  v.  Morris,  1  Curtis  (U.  S.  C.  C.) 
23,  Fed.  Cas.  No.  15,815,  it  is  said:  "General- 
ly the  time  of  doing  an  act  and  the  manner 
of  doing  an  act  are  distinct  things.  See,  also, 
Goodman  v.  Durant,  71  Miss.  310,  14  South. 
146;  Williams  v.  Dreyfus,  79  Miss.  245,  30 
South.  633. 

We  do  not  deem  It  necessary  to  discuss 
the  other  questions  raised  by  the  demurrer, 
further  than  to  say  that  the  appellant  Is  not 
affected  by  the  judgment  in  ejectment,  ren- 
dered against  the  tenant  of  a  tenant,  since 
she  bad  no  notice  of  the  suit  In  any  way 
and  was  not  made  a  party  to  same. 

The  case  Is  reversed  and  remanded,  with 
leave  to  answer  within  30  days  from  date 
mandate  is  filed  In  the  court  below. 


BUTLER  et  al.  v.  SCOTTISH-AMEBICAN 
MORTG.  CO.    (No.  13.379.) 

(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Injunction— Subjects  or  Relief— Strrrs  at 
Law— Multiplicttt  or  Suits. 

Where  complainant  had  several  defenses, 
legal  and  equitable,  to  defendant's  suit  in  eject- 
ment, complainant  was  entitled  to  maintain  a 
bill  to  restrain  the  prosecution  of  the  ejectment 
suit,  where  such  relief  would  operate  to  avoid 
a  multiplicity  of  suits  at  law  and  would  enable 
the  court  to  adjudicate  all  matters  in  contro- 
versy, under  Const  1890,  |  160,  authorising  the 
chancery  court  to  exercise  its  jurisdiction  and 
grant  relief,  though  the  legal  remedy  may  not 


have  been  exhausted  or  the  legal  title  establish- 
ed by  a  suit  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §  18.] 

Appeal  from  Chancery  Court,  Franklin 
County ;  J.  S.  Hicks,  Chancellor. 

Suit  by  the  Scottish-American  Mortgage 
Company  against  Ralph  P.  Butler  and  others 
for  an  Injunction  restraining  defendants  from 
prosecuting  an  ejectment  suit  brought  by 
them  against  complainant,  to  which  complain- 
ant alleged  that  it  had  several  legal  and  equi- 
table defenses.  The  bill  alleged  that  In  order 
to  prevent  a  multiplicity  of  suits,  and  In  order 
that  complainant  might  be  permitted  to  set 
up  all  such  defenses,  and  in  order  that  all 
the  rights  of  the  parties  might  be  settled  In 
one  suit,  defendants  should  be  enjoined  from 
prosecuting  the  suit  at  law.  A  demurrer  to 
the  bill  was  overruled,  and  defendants  appeal. 
Affirmed  and  remanded. 

McKnight  &  McKnight,  for  appellants. 
Ratcllff  &  Truly,  for  appellee. 

MAYES,  J.  In  order  to  avoid  a  multiplic- 
ity of  suits,  this  bill  was  and  should  have 
been  sustained.  Since  the  jurisdiction  of  the 
chancery  court  attached  for  this  purpose,  it 
may  proceed  in  this  one  suit  to  adjudicate  all 
matters  Involved  In  the  controversy.  When 
the  case  of  Hill  v.  Billingsly,  53  Miss.  117, 
was  decided,  the  Constitution  of  the  state  was 
quite  different  from  what  it  is  at  this  time, 
and  the  reasons  there  given  for  allowing  the 
plaintiff  to  proceed  at  law  pending  the  suit  In 
chancery  are  without  any  force  since  the 
adoption  of  section  160,  of  the  Constitution  of 
1890. 

Affirmed  and  remanded. 


HITT  v.  TERRY  et  al.    (No.  12,800.) 
(Supreme  Court  of  Mississippi.    June  8,  1908.) 

1.  Wills— Contest— Undue  Influence— Suf- 
ficiency of  Evidence. 

Evidence,  on  the  contest  of  a  will  for  un- 
due influence,  by  testator's  physician,  the  prin- 
cipal beneficiary,  held  sufficient  to  sustain  a  ver- 
dict against  its  validity. 

[Ed.  Note.— For  cast's  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §8  421-437.] 

2.  Same— Instructions. 

Where  the  issues  on  the  contest  of  a  will 
were  whether  testator  was  of  sound  and  dispos- 
ing mind,  and  whether  he  was  unduly  influenced 
by  the  principal  beneficiary,  and  the  evidence  is 
full  and  conclusive  on  both  issues,  instructions 
as  to  presumptions  and  burden  of  proof  are 
immaterial. 

3.  Same. 

An  instruction  that  the  law  does  not  re- 
quire contestant  to  prove  that  testator  was 
insane  at  the  time  of  the  execution  of  the  will 
is  not  subject  to  the  objection  that  it  excludes 
the  idea  that  the  will  would  be  valid  if  made 
during  a  lucid  interval. 

4.  Tbial — Instructions — Construction  as  a 
Whole. 

On  the  contest  of  a  will,  a  slight  error  in 
the  statement  of  the  law  in  an  instruction  for 


Digitized  by 


Google 


830 


46  SOUTHERN  REPORTER. 


(Miss. 


contestant  is  cured  by  a  correct  and  emphatic 
instruction  for  proponent  on  the  same  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  §8  703-717.J 

5.  Appeal  and  Ebbob— Estoppel  to  Allege 
Ebbob. 

The  proponent  cannot  complain  of  an  in- 
struction for  contestant,  where  an  instruction 
was  given  at  his  request  in  practically  the  same 
language. 

6.  Wills— Contest— Instructions. 

An  instruction  for  contestant,  requiring 
proponent  to  prove  "by  a  clear  preponderance  of 
evidence"  that  testator,  at  the  time  he  signed 
the  will,  knew  the  contents  tnereof,  is  not  prej- 
udicial error. 

7.  Same. 

On  a  contest  the  jury  may  take  into  con- 
sideration the  unnatnralness  of  the  will,  in  con- 
nection with  the  evidence  as  to  the  relation  of 
the  parties  and  the  state  of  feeling  between  tes- 
tator and  his  relatives. 

[Ed.  Note— Por  cases  in  Doint,  see  Cent.  Dig. 
vol.  49,  Wills,  81  429,  430.] 

8.  Tbial— Instbuctions— Cube  of  Ebbob. 

The  error  of  an  instruction  for  contestant 
that  testator  must  have  been  "wholly  influen- 
ced" in  making  the  will  is  cured  by  other  in- 
structions that  in  order  to  set  aside  the  will 
testator  must  have  been  "unduly  influenced." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  81  70S,  718.] 

9.  Same— Instbuctions. 

Instructions  must  be  taken  and  construed 
as  a  whole,  and  the  law  deduced  from  all  on  the 
same  point 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §g  708-718] 

10.  Wills  —  Undue    Influence  —  Presump- 
tions. 

When  a  will  is  made  by  a  patient  in  favor 
of  his  physician,  to  the  exclusion  of  relatives 
to  whom  ordinarily  his  property  would  go,  with 
no  reason  appearing  why  such  exclusion  should 
occur,  it  is  presumed,  on  grounds  of  public  pol- 
icy, that  the  will  is  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  88  389,  390.r 

Appeal  from  Chancery  Court,  Tunica  Coun- 
ty ;  Percy  Bell,  Chancellor. 

J.  P.  Hltt  propounded  for  probate  what 
purported  to  be  the  will  of  R.  W.  Terry,  de- 
ceased, and  E.  M.  Terry  and  others  filed  a 
petition  of  contest  From  a  judgment  on  a 
verdict  for  contestants,  proponent  appeals. 
Affirmed. 

The  court  gave  the  following  instructions 
for  the  proponent: 

"No.  2.  The  court  instructs  the  Jury,  for 
the  proponent,  that,  in  order  to  constitute  a 
valid  and  legal  execution  of  the  last  will  and 
testament  of  a  testator,  it  is  necessary  that 
the  same  shall  be  subscribed  by  him  in  the 
presence  of  two  or  more  credible  witnesses, 
and  by  the  said  two  witnesses  subscribed  as 
witnesses  in  the  presence  of  the  said  testator 
and  of  each  other ;  and  the  Jury  are  instruct- 
ed that  the  Instrument  of  writing  presented 
in  this  cause  for  probate  by  the  proponent 
has  been  duly  and  legally  executed  In  the 
manner  above  mentioned,  and  upon  this  is- 
sue the  jury  will  find  for  the  proponent." 
Granted. 

"No.  8.  The  court  instructs  the  jury,  for 
the  proponent,  that  while  it  is  true  that  the 


burden  of  proving  that  the  alleged  testator. 
R.  W.  Terry,  deceased,  was  of  sound,  dis- 
posing mind,  memory,  and  understanding  at 
the  time  of  the  making  and  executing  of  the 
instrument  of  writing  presented  for  probate 
herein,  is  on  the  proponent,  yet  the  law  pre- 
sumes that  every  man  Is  sane  until  the  con- 
trary appears  by  evidence,  and,  upon  this 
legal  presumption  of  sanity,  the  proponent 
has  the  right  to  rest  on  this  presumption, 
until  It  is  overcome  by  some  evidence  showing 
the  insanity  of  the  alleged  testator  at  the 
time  of  the  alleged  making  and  execution  of 
the  said  Instrument  of  writing."  Granted. 

"No.  4.  The  court  instructs  the  jury,  for  the 
proponent,  that,  before  they  can  find,  a  ver- 
dict for  the  contestants  in  this  cause,  they 
must  believe  from  the  evidence  that  either 
one  of  two  facts  is  true:  Either  that  the  al- 
leged testator,  R  W.  Terry,  was  at  the  time 
of  the  making  and  executing  of  the  said  al- 
leged last  will  and  testament  of  unsound  mind 
to  that  degree  that  he  was  incapable  of  un- 
derstanding the  alleged  will,  and  did  not  un- 
derstand it;  or  that  he  was  influenced  un- 
duly by  the  proponent,  J.  P.  Hltt,  to  make  the 
said  will,  and  this  undue  Influence  must  have 
been  so  strong  as  to  make  the  will  not  the  will 
of  the  said  R.  W.  Terry,  but  in  fact  the  will 
of  the  said  J.  P.  Hitt,  forced  upon  the  mind 
of  said  R.  W.  Terry  by  the  preponderating 
and  undue  influence  of  the  said  J.  P.  Hitt" 
Granted. 

"No.  5.  The  court  Instructs  the  Jury,  for 
the  proponent,  that,  even  though  they  may 
believe  from  the  evidence  that  there  were 
times  In  the  life  of  the  alleged  testator  when, 
from  bad  health  or  otherwise,  his  mind  was 
unbalanced  to  that  degree  that  he  was  incapa- 
ble of  understanding  and  attending  to  busi- 
ness, still,  unless  the  jury  believe  from  the 
evidence,  further,  that  the  unsoundness  of 
mind  of  the  testator  existed  at  the  time  of 
the  making  of  the  said  alleged  last  will  and 
testament,  and  to  that  degree  that  he  was  in- 
capable of  understanding  and  did  not  under- 
stand the  same,  then  the  jury  will  find  for 
the  proponent  upon  the  issue  of  insanity." 
Granted. 

"No.  6.  The  court  instructs  the  Jury,  for 
the  proponent,  that  If  they  believe  from  the 
evidence  that  the  testator,  R  W.  Terry,  on 
the  19th  day  of  March,  1906,  at  the  office  of 
the  Peabody  Hotel  in  the  city  of  Memphis. 
Tenn.,  did  sign  the  instrument  of  writing  pre- 
sented for  probate  herein  as  his  last  will  and 
testament,  In  the  presence  of  E.  P.  Mangum. 
L.  E  Heath,  and  C.  R.  Pollard,  or  any  two 
of  the  said  persons,  knowing  the  same  to  be 
his  last  will  and  testament  and  understand- 
ing the  same,  and  that  then  and  there.  Im- 
mediately after  the  signing  of  the  said  last 
will  and  testament  by  said  R  W.  Terry,  the 
said  subscribing  witnesses,  or  any  two  of 
them,  who  were  present  at  the  signing  of  the 
said  instrument  of  writing  by  the  said  R.  W. 
Terry,  at  his  request,  either  directly  made  or 
through  some  other  person,  subscribed  their 
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names  thereto  as  subscribing  witnesses,  in  the 
presence  of  the  said  testator  and  of  each  oth- 
er, and  If  the  Jury  further  believe  from  the 
evidence  that  at  the  time  the  said  R.  W.  Ter- 
ry, though  in  feeble  health,  was  of  mind  and 
memory  sufficiently  sound  to  know  and  under- 
stand the  provisions  of  the  said  alleged  will, 
and  did  know  and  understand  the  same,  and 
that  the  said  R.  W.  Terry  was  not  influenced 
by  the  proponent,  J.  P.  Hltt,  in  any  undue 
manner  to  execute  the  said  alleged  will,  then 
the  Jury  will  find  for  the  proponent,  J.  P. 
Hltt."  Granted. 

"No.  8.  The  court  instructs  the  Jury,  for  the 
proponent,  that,  while  the  burden  of  proof 
in  this  cause  la  on  the  proponent,  this  does 
not  mean  that  the  proponent  must  prove  his 
case  beyond  a  reasonable  doubt  All  that  is 
required  of  him  Is  to  make  out  his  case  to  the 
satisfaction  of  the  jury  by  a  preponderance 
of  the  evidence."  Granted. 

"No.  10.  The  court  instructs  the  Jury,  for 
the  proponent,  that  on  the  issue  of  insanity 
of  the  alleged  testator  the  question  for  them 
to  determine  is,  what  was  the  condition  of 
the  mind  of  the  alleged  testator  at  the  time 
of  the  making  and  executing  of  the  instru- 
ment of  writing  presented  for  probate  herein? 
And  while  it  is  true  that  the  Jury  may  take 
into  consideration,  on  this  Issue,  the  condition 
of  the  alleged  testator's  mind  at  other  times, 
yet  the  nearer  to  the  time  of  the  alleged  exe- 
cution of  the  said  alleged  will  that  the  wit- 
nesses observed  the  said  alleged  testator  the 
more  important  is  the  testimony  on  the  said 
issue;  and  even  though  the  jury  may  believe 
from  the  evidence  that  there  were  times  when 
the  said  R.  W.  Terry  was  not  of  sound,  dispos- 
ing mind,  memory,  and  understanding,  If  they 
believe  further  from  the  evidence  that  he  was, 
at  the  time  of  the  making  and  executing  of  the 
said  alleged  will,  of  sound,  disposing  mind, 
memory,  and  understanding,  they  will  find  for 
the  proponent  on  the  issue  of  alleged  Insani- 
ty." Granted. 

"No.  11.  The  court  instructs  the  jury,  for 
the  proponent,  that  even  though  it  may  appear 
to  them  from  the  evidence  that  the  alleged 
last  will  and  testament  of  the  said  R.  W.  Ter- 
ry, deceased,  Is  unreasonable,  unnatural,  and 
unjust  to  his  family,  or  some  of  them,  or  how- 
ever unreasonable,  unnatural,  or  unjust  they 
may  think  the  will  to  be,  still  they  must  up- 
bold  the  will,  if  notwithstanding  they  believe 
from  the  evidence  that  the  said  R.  W.  Terry 
had  testamentary  capacity  and  was  not  un- 
duly Influenced  at  the  time  of  the  execution 
of  the  win."  Granted. 

"No.  12.  The  court  Instructs  the  jury,  for 
the  proponent,  that  although  they  may  be- 
lieve from  the  evidence  that  the  alleged  testa- 
tor, R.  W.  Terry,  was  not  prompted  by  natu- 
ral affections  when  he  made  the  alleged  will, 
and  although  they  may  think  its  provisions 
are  grossly  unjust,  still,  If  upon  the  evidence 
they  believe  the  testator  possessed  capacity 
to  make  the  said  alleged  will  at  the  time  of 
Its  execution,  the  alleged  will  must  be  sus- 
tained ;  for  the  court  Instructs  the  Jury  that 


the  right  to  dispose  of  one's  property  by  will 
is  most  solemnly  assured  by  law,  and  is  a 
most  valuable  incident  to  ownership,  and  does 
not  depend  upon  its  Judicious  use.  The  bene- 
ficiaries of  a  will  are  as  much  entitled  to 
protection  as  any  other  property  owners." 
Granted. 

"No.  13.  The  court  instructs  the  jury,  for 
the  proponent,  that  it  is  competent  for  the 
proponent,  J.  P.  Hltt,  to  testify  as  a  witness 
In  this  cause,  and  that  it  is  also  proper  for 
them  to  consider  evidence  of  testamentary  In- 
tentions of  the  alleged  testator,  R.  W.  Terry, 
by  the  proof  of  declarations  made  by  him  in 
reference  to  his  will,  both  before  and  after 
the  execution  thereof ;  and  it  is  for  the  Jury 
to  determine  from  this  evidence,  and  the 
whole  evidence  in  the  case,  whether  the  tes- 
tamentary Intentions  of  the  alleged  testator 
were  at  the  time  of  the  making  of  the  dec- 
larations In  reference  thereto  by  him  as  stat- 
ed. If  they  believe  from  the  evidence  that 
he  did  make  any  such  declarations,  and  if 
from  the  whole  evidence  the  Jury  believe  that 
the  Intentions  of  the  said  alleged  testator 
were  really  as  declared  by  him  before  he 
made  the  said  alleged  will,  if  they  believe 
from  the  evidence  that  he  made  any  such  dec- 
larations, then  the  Jury  may  legitimately 
draw  an  inference  that  when  the  subsequent 
will  conformed  to  the  said  declarations  that 
the  Intentions  of  the  said  testator  had  con- 
tinued down  to  the  making  of  the  said  will." 
Granted. 

"No.  14.  The  court  instructs  the  Jury,  for 
the  proponent,  that  the  Jury  are  the  sole 
judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  evidence.  It  is  for  them  to  say 
what  witness  or  witnesses  have  told  the  truth, 
and  what  fact  or  facts  are  true,  from  the 
evidence.  The  jury  have  a  right  to  believe 
all  the  testimony  of  any  witness  or  witnesses, 
or  to  reject  it  all,  or  they  have  a  right  to  be- 
lieve a  part  of  the  testimony  of  a  witness, 
or  reject  a  part,  according  as  they  may  be- 
lieve the  same  to  be  true  or  untrue.  But  they 
are  not  authorized  to  arbitrarily  reject  the 
testimony  of  any  witness,  or  to  disbelieve 
the  testimony  of  any  witness  in  whole,  simply 
because  they  believe  a  part  of  the  testimony 
of  the  said  witness  to  be  untrue ;  but,  if  the 
Jury  believe  any  witness  has  willfully  and 
corruptly  sworn  falsely  to  a  material  fact, 
they  have  then  the  right  to  reject  the  testi- 
mony of  that  witness  altogether."  Granted. 

"No.  15.  The  court  instructs  the  jury,  for 
the  proponent,  that  if  they  shall  find  a  ver- 
dict for  the  proponent  the  form  of  their  ver- 
dict will  be:  'We,  the  jury,  find  for  the  pro- 
ponent, J.  P.  Hitt,  that  the  Instrument  of  writ- 
ing presented  by  him  for  probate  herein  is 
the  true,  only,  and  original  last  will  and  tes- 
tament of  R.  W.  Terry,  deceased.'  "  Granted. 

"No.  16.  The  court  instructs  the  jury,  for 
the  proponent,  that,  while  there  are  certain 
presumptions  of  law  In  this  as  In  all  other 
cases,  still  all  presumptions  yield  to  proof, 
and  where  there  is  positive  testimony  on  any 
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subject  the  Jury  will  try  this  case  on  such 
testimony,  and  not  on  any  presumptions." 
Granted. 

The  court  refused  the  following  instruc- 
tions for  the  proponent:  Instruction  No.  1, 
which  was  a  peremptory  Instruction,  and 
instructions  Nos.  7  and  0,  which  were  after- 
wards given  as  modified,  as  hereinafter  set 
out: 

"No.  7.  The  court  Instructs  the  Jury,  for 
the  proponent,  that  by  undue  influence  it  is 
not  meant  that  the  will  of  the  alleged  testa- 
tor is  to  be  held  void  if  the  Jury  believe  that 
he  was  asked,  or  persuaded  even,  by  the  pro- 
ponent, to  make  the  will  as  he  did;  but,  to 
constitute  that  undue  Influence  which  will 
avoid  a  will.  It  is  necessary  that  the  proof 
shall  show  that  the  proponent,  J.  P.  Hitt  in 
persuading  the  alleged  testator  to  make  and 
execute  the  said  will,  exercised  over  his  mind 
so  strong  an  influence  that  the  will  was  not 
a  voluntary  will  of  said  testator,  but  was 
such  influence  as  to  take  away,  and  did  take 
away,  the  free  agency  of  the  testator.  And 
unless  the  Jury  believe  from  the  evidence 
that  the  said  alleged  testator,  R.  W.  Terry, 
was  not  a  free  agent  in  the  making  and  ex- 
ecuting of  .the  said  will,  they  will  find  for 
the  proponent  upon  this  issue  of  undue  in- 
fluence." Refused. 

"No.  9.  The  court  instructs  the  Jury,  for 
the  proponent,  that  if  they  believe  from  the 
evidence  that  the  alleged  testator,  R.  W. 
Terry,  at  the  time  of  the  making  and  execut- 
ing of  the  instrument  of  writing  presented 
for  probate  herein,  was  of  sound,  disposing 
mind,  memory,  and  understanding,  then  the 
law  presumes,  in  the  absence  of  confidential 
relations  between  the  parties,  that  the  act 
of  the  alleged  testator  In  the  making  and 
executing  of  the  said  alleged  last  will  and 
testament  was  free  and  voluntary,  and  this 
presumption  is  of  evidential  value,  and  the 
Jury  will  find  for  the  proponent  upon  the  is- 
sue of  undue  influence,  unless  evidence  has 
been  Introduced  which  proves  to  their  satis- 
faction that  the  proponent,  J.  P.  Hitt,  unduly 
influenced  the  execution  of  the  said  will,  or 
that  confidential  relations  existed  between 
the  testator  and  proponent"  Refused. 

"No.  7.  The  court  instructs  the  Jury,  for 
the  proponent,  that  to  constitute  that  undue 
Influence  which  will  avoid  a  will  it  is  nec- 
essary that  the  proof  shall  show  that  the 
proponent,  J.  P.  Hitt,  in  persuading  the  al- 
leged testator  to  make  and  execute  the  said 
will,  exercised  over  his  mind  so  strong  an 
Influence  that  the  will  was  not  a  voluntary 
will  of  said  testator,  but  was  such  influence 
as  to  take  away,  and  did  take  away,  the  free 
agency  of  the  testator;  and  unless  the  Jury 
believe  from  the  evidence  that  the  said  al- 
leged testator,  R.  W.  Terry,  was  not  a  free 
agent  In  the  making  and  executing  of  the 
said  will,  they  will  find  for  the  proponent 
upon  this  issue  of  undue  influence."  Granted. 

"No.  9.  The  court  instructs  the  Jury,  for 
the  proponent,  that  if  they  believe  from  the 


evidence  that  the  alleged  testator,  R.  W. 
Terry,  at  the  time  of  the  making  and  execut- 
ing of  the  instrument  of  writing  presented 
for  probate  herein,  was  of  sound,  disposing 
mind,  memory,  and  understanding,  then  the 
law  presumes,  in  the  absence  of  confidential 
relations  between  the  parties,  that  the  act 
of  the  alleged  testator  In  the  making  and 
executing  of  the  said  alleged  last  will  and 
testament  was  free  and  voluntary,  and  this 
presumption  is  of  evidential  value."  Granted. 

The  court  gave  the  following  instructions 
for  the  contestants,  to  wit: 

"No.  1.  The  court  instructs  the  Jury  that, 
if  they  find  for  the  contestants,  the  form  of 
their  verdict  will  be:  'We,  the  Jury,  find 
for  the  contestants  that  the  instrument  of 
writing  propounded  by  the  proponent,  Hitt 
purporting  to  be  the  only  true  and  original 
last  will  and  testament  of  the  said  R.  W. 
Terry,  deceased,  is  not  the  true  and  original 
last  will  and  testament  of  said  R.  W.  Terry, 
deceased.' "  Granted. 

"No.  2.  The  court  instructs  the  jury  that 
the  law  does  not  require  that  the  contestants 
shall  prove  that  the  deceased,  Terry,  was 
Insane  at  the  time  of  the  execution  of  the 
paper  propounded  by  Hitt  for  probate." 
Granted. 

"No.  3.  The  court  further  Instructs  the 
jury  that  .If  they  believe  from  the  evidence 
that  the  said  Terry  was  insane  at  all  times 
shortly  before  the  alleged  signing  of  the  said 
paper,  then  the  law  presumes  that  the  like 
condition  of  mind  continued  up  to  and  at  the 
time  of  the  execution  of  the  said  alleged  sign- 
ing." Granted. 

"No.  4.  The  court  instructs  the  jury  that 
If  they  believe  from  the  evidence  that  the 
deceased,  Terry,  was  before  and  at  the  time 
of  the  signing  of  the  said  alleged  instrument 
of  writing  a  confirmed  and  perhaps  a  hope- 
less Invalid,  and  that  from  said  cause,  or 
from  any  other  cause,  he  had  in  any  degree 
lost  any  of  his  mental  powers,  or  that  his 
mind  was  then  in  any  way  impaired,  it  is 
the  duty  of  the  proponent  to  prove  to  the 
jury  by  a  clear  preponderance  of  the  evidence 
that  at  the  time  he  signed  the  said  alleged 
instrument  he  was  fully  and  thoroughly  in- 
formed find  knew  exactly  the  contents  and 
effect  thereof;  that  he,  the  said  Terry,  was 
then  and  there  possessed  of  ample  and  suffi- 
cient testamentary  capacity  to  make  a  will; 
that  he,  the  said  Terry,  understood  fully  the 
business  in  which  he  was  then  about  to  en- 
gage, and  in  which  he  was  then  engaged,  and 
all  of  the  elements  thereof;  that  he  then 
recollected,  and  understood  and  comprehend- 
ed then  and  there,  the  nature  and  condition 
of  his  property,  and  the  extent  of  his  estate, 
the  persons  who  were  or  should  be  the  nat- 
ural objects  of  his  bounty,  and  his  relations 
to  them  and  their  relations  to  him,  the  man- 
ner in  which  he  wished  to  distribute  his  said 
property  among  them,  or  to  withhold  the 
same  from  them,  or  any  of  them,  and  the 
full  scope  and  bearing  of  the  provision*  of 
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the  said  paper  which  he  was  then  and  there 
about  to  sign ;  that  It  Is  not  enough  that  he 
should  have  known  said  facts,  or  any  or  all 
of  said  facts,  when  paid  paper  was  written 
by  the  said  proponent,  Hitt,  In  the  house  of 
the  said  Hitt,  but  that  he  must  have  known, 
and  did  know  and  comprehend  and  under- 
stand, all  of  the  said  facts  above  recited, 
and  that  the  said  Terry  must  have  possessed 
the  said  testamentary  capacity  as  above  de- 
scribed fully  at  the  time  and  place  at  and 
when  he  signed  the  said  paper,  and  that 
he  must  then  have  known  and  then  been  fully 
informed  of  all  of  the  contents  and  provi- 
sions thereof;  and  If  the  proponent  has  not 
proved  all  of  said  facts  to  the  satisfaction 
of  the  jury  by  a  clear  preponderance  of  evi- 
dence it  is  the  duty  of  the  jury  to  return  a 
verdict  for  the  contestants."  Granted. 

"No.  5.  The  court  Instructs  the  jury  that, 
In  determining  the  question  of  the  existence 
or  nonexistence  of  undue  Influence  operating 
upon  the  mind  of  the  said  Terry  at  the  time 
of  the  execution  of  the  alleged  paper,  the 
jury  should  take  Into  consideration  the  men- 
tal and  physical  condition  of  the  said  Terry 
at  and  before  the  alleged  signing  thereof; 
that  the  jury  are  the  sole  judges  as  to  wheth- 
er any  undue  Influence  was  present  and  oper- 
ated In  any  way  upon  the  mind  of  the  dece- 
dent when  be  signed  the  said  paper ;  and  in 
determining  the  question  of  the  existence  of 
undue  Influence  the  Jury  may  take  Into  con- 
sideration the  unnaturalne8S  or  unreasonable- 
ness of  the  said  paper  so  signed  by  the  said 
Terry,  that  a  man  weak  and  suffering  from 
disease  may  be  Influenced  by  others  who  bear 
towards  him  a  position  of  trust  and  confi- 
dence, and  upon  whom  he  may  be  in  any 
way  dependent,  If  such  they  believe  to  be  the 
facts  from  the  evidence  In  the  case,  any  sud- 
den change  of  testamentary  Intent  or  dis- 
position, the  failure  to  afford  the  relatives 
of  the  said  Terry  an  opportunity  to  see  or 
communicate  with  him  before  the  signing  of 
the  said  alleged  instrument,  and  any  and  all 
other  facts  in  evidence  in  the  case  which  the 
jury  may  believe  In  any  way  establishes  the 
existence  of  undue  Influence.  And  the  court 
further  charges  the  jury  that  If  the  pro- 
ponent, Hitt,  has  not  established  to  the  sat- 
isfaction of  the  Jury  by  a  clear  preponderance 
of  the  evidence  the  absence  of  all  undue  in- 
fluence In  the  writing  of  the  said  paper,  or 
in  the  Inserting  the  rein  of  any  of  the  pro- 
visions found  therein,  or  in  the  bringing 
about  of  the  signing  of  the  said  paper,  or  if 
the  evidence  on  said  point  or  points  be  evenly 
balanced,  then  it  is  the  duty  of  the  Jury  to 
return  a  verdict  for  the  contestants."  Granted. 

"No.  6.  The  court  charges  the  jury  that  the 
law  watches  with  jealousy  the  transactions 
between  a  physician  and  his  patient;  that 
such  relations  are  confidential  relations,  and 
afford  in  the  eye  of  the  law  an  opportunity 
and  a  temptation  on  the  part  of  the  physician 
to  take  advantage  thereof;  that  where  a 
.physician  writes  a  will  for  his  patient,  which 
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provides  for  a  benefit  to  the  physician,  the 
law  denominates  such  act  as  a  matter  of 
fact  to  be  a  badge  of  fraud,  which  must  be 
overcome  by  evidence  of  the  absence  of  undue 
Influence;  that  where  such  physician  oc- 
cupies also  with  respect  to  his  patient  a  posi- 
tion of  personal  friendship  and  confidence, 
bestowed  upon  him  by  the  patient,  the  pre- 
sumption of  the  law  Is  that  such  physician 
has  exercised  over  his  patient  an  undue  In- 
fluence; and  such  presumption  of  law  also 
exists,  whether  the  relations  of  friendship 
and  confidence  exist  or  not,  and  such  pre- 
sumptions are  of  evidential  value."  Granted. 

"No.  7.  And  the  court  further  charges  the 
Jury  that  If  they  believe  from  the  evidence 
that  the  proponent,  Hitt,  was  the  physician 
of  the  decedent,  Terry,  and  that  while  he  oc- 
cupied that  relation  towards  the  deceased  he 
wrote  out  the  paper  which  he  now  offers  to 
the  court  for  probate  as  the  last  will  and 
testament  of  the  deceased,  then  the  presump- 
tion of  law  arises  that  the  paper  In  question 
was  and  Is  the  work  and  product  of  the  will 
of  the  said  proponent,  J.  P.  Hitt,  and  not  the 
product  of  the  will  and  mind  of  the  said  R. 
W.  Terry;  and  this  presumption  is  prima 
facie  evidence  of  the  existence  of  such  un- 
due influence,  whether  the  contestants  offer 
any  proof  of  undue  influence  by  Hitt  over 
Terry  or  not."  Granted. 

"No.  8.  The  court  Instructs  the  Jury  that, 
If  any  person  dies  without  making  a  will, 
the  law  first  charges  upon  and  against  any 
and  all  property  of  which  he  may  die  seised 
and  possessed  the  payment  of  all  of  his  debts, 
and  then  his  lands  and  his  property  of  every 
kind  shall  descend  according  to  the  laws  of 
Mississippi  to  his  next  of  kin,  as  defined  by 
the  said  laws;  that  according  to  the  laws  of 
descent  of  the  state  of  Mississippi  the  prop- 
erty of  the  deceased,  Terry,  was  and  is  charge- 
able, first,  with  the  payment  of  all  of  the 
debts  of  the  decedent,  no  matter  by  whomso- 
ever such  Indebtedness  may  be  held,  nor  to 
whomsoever  the  same  may  be  payable;  that 
by  the  laws  of  the  state  the  personal  prop- 
erty of  the  decedent  is  first  chargeable  with 
the  payment  of  his  debts,  and  that  thereafter 
both  personal  and  real  property  descends  in 
equal  shares,  to  the  contestants,  Ellsha  Ter- 
ry, Crenshaw  Terry,  Mary  Anne  McClure,  the 
children  of  Maggie  Taylor,  who  take  in  her 
name  the  share  of  the  said  Maggie  Taylor, 
and  the  said  Lillle  Hart,  who  takes  In  her 
name  the  share  of  her  mother,  Delia  Hart." 
Granted. 

"No.  9.  The  court  Instructs  the  jury  that 
the  burden  of  proof  Is  on  the  proponent,  Hitt, 
throughout  to  establish  by  a  clear  preponder- 
ance of  evidence,  to  the  entire  satisfaction  of 
the  Jury,  and  of  each  and  every  one  of  them, 
the  fact  that  the  paper  offered  by  him  for 
probate  was  signed  by  the  decedent,  Terry, 
at  a  time  when  he,  Terry,  knew  and  under- 
stood the  entire  contents,  and  the  full  pur- 
port and  effect  thereof,  as  his  sole  and  only 
true  and  original  last  will  and  testament, 
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and  that  he  signed  the  same,  as  above  stated, 
in  the  presence  of  two  or  more  credible  wit- 
nesses,, and  that  the  same  was,  at  the  re- 
quest of  the  said  testator,  In  his  presence,  at- 
tested in  writing  by  two  or  more  credible 
witnesses,  and  that  the  said  testator  was  at 
said  time  folly  informed  and  knew  the  en- 
tire contents  of  the  said  paper,  and  that  he, 
the  said  decedent,  then  and  there  published 
and  declared  the  said  instrument  in  the  pres- 
ence of  two  or  more  credible  witnesses  then 
and  there  to  be  his  true  and  only  original 
last  will  and  testament,  and  that  he,  the 
said  decedent,  was  then  of  sound  and  dis- 
posing mind,  memory,  and  understanding, 
and  that  he,  the  said  decedent,  was  wholly 
uninfluenced  or  In  any  manner  guided  or  di- 
rected about  or  In  or  concerning  the  signing, 
publication,  or  securing  of  any  attestation 
thereof  by  any  person  whomsoever;  other- 
wise, the  Jury  cannot  return  a  verdict  for  the 
proponent."  Granted. 

"No.  10.  The  court  instructs  the  Jury  that 
if  they  believe  irom  the  evidence  that  the 
proponent,  Hltt,  was  the  medical  adviser  of 
the  said  decedent,  Terry,  and  that  at  the  time 
the  said  paper  In  evidence  was  drafted  the 
said  proponent,  Hltt,  was  the  physician  of 
the  said  decedent,  and  that  the  fact  that 
said  proponent  was  the  physician  of  the  said 
Terry  in  any  way  influenced  the  said  Terry, 
directly  or  indirectly,  to  make  any  provision 
in  said  instrument  for  the  said  Hltt,  then  it 
is  the  duty  of  the  Jury  to  find  that  the  said 
instrument  Is  without  force  and  effect,  and 
the  jury  will  thereupon  And  against  the  pro- 
ponent." Granted. 

"No.  11.  The  court  Instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
proponent,  Hitt,  was  the  physician  of  the  de- 
ceased, Terry,  and  that  the  said  Hitt  wrote 
on  his  own  typewriter  the  paper  produced 
by  him  for  probate,  then  the  law  presumes 
that  the  said  Instrument  was  procured  to  be 
signed  by  said  Hitt,  because  of  an  undue  in- 
fluence exercised  over  the  said  Terry  by  the 
said  Hltt,  whether  the  said  Terry  was  or 
was  not  then  and  there  of  sound  and  dis- 
posing mind  and  memory  at  the  time  of  the 
signing;  and  the  Jury  will,  in  such  event, 
return  a  verdict  for  contestants,  unless 
such  presumption  is  overcome  by  evidence." 
Granted. 

"No.  13.  The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
proponent,  Hltt,  was  the  physician  of  the  de- 
cedent, Terry,  and  that  the  deceased,  Terry, 
was  the  patient  of  the  said  Hltt,  and  that 
while  such  relationship  existed  the  said  Hltt 
agreed  with  the  said  Terry  to  accompany 
him  to  Baltimore  to  undergo  a  surgical  oper- 
ation or  other  treatment,  and  that  the  said 
Hltt  and  the  said  Terry  agreed  that  if  there- 
after the  said  Terry  should  recover  he  would 
pay  the  said  Hitt  his  expenses  incurred  for 
making  the  said  trip  and  a  reasonable  com- 
pensation for  his  services,  either  flxed  or 
thereafter  to  be  agreed  upon  between  the  par- 


ties, and  that  in  the  event  the  said  Terry 
died  the  compensation  that  the  said  Hitt 
should  receive  for  his  said  expenses  and  serv- 
ices should  be  the  benefits  provided  for  him 
by  the  terms  of  the  instrument  of  writing 
now  propounded  by  the  said  Hitt  for  probate, 
as  the  true  and  original  last  will  and  testa- 
ment of  the  said  Terry,  then  the  Jury  will 
return  a  verdict  for  the  contestants."  Granted 

"No.  14.  The  court  Instructs  the  Jury  that 
the  testamentary  capacity  of  the  decedent, 
Terry,  must  be  shown  by  the  proponent,  Hitt. 
and  that  the  burden  of  proof  is  upon  the  said 
proponent  to  show  such  testamentary  capaci- 
ty by  a  clear  preponderance  of  the  evidence ; 
and  if  the  jury  believe  from  the  evidence 
that  the  said  proponent  has  not  met  and  suc- 
cessfully carried  said  burden,  or  if  the  testi- 
mony upon  that  point  Is  evenly  balanced,  it 
is  the  duty  of  the  jury  to  return  a  verdict 
for  the  contestants."  Granted. 

"No.  15.  The  court  instructs  the  Jury  that 
the  burden  of  proof  is  upon  the  proponent. 
Hitt,  to  prove  by  a  clear  preponderance  of 
evidence  that  the  paper  In  evidence  was  not 
signed  by  the  decedent,  Terry,  because  of 
any  undue  Influence  over  the  said  Terry  by 
the  Bald  Hitt,  and  if  they  believe  that  the 
said  proponent  has  not  successfully  carried 
said  burden,  or  if  they  believe  that  the  said 
proponent,  Hltt,  has  not  clearly  overcome  the 
presumption  of  undue  influence,  based  «-n 
the  relationship  of  -  the  parties,  prima  fade 
existing  in  favor  of  contestants,  that  the 
said  paper  was  signed  by  the  said  Terry 
because  of  the  exercise  over  him  of  any  un- 
due influence  by  the  said  Hitt,  or  if  they 
believe  that  the  testimony  upon  the  question 
of  undue  Influence  is  evenly  balanced,  thea 
it  is  the  duty  of  the  Jury  to  return  a  Terdict 
for  the  contestants."  Granted. 

"No.  10.  The  court  instructs  the  Jury  that 
the  burden  of  proof  In  this  case  never  shifts 
from  the  proponent  to  the  contestants,  but 
that  it  Is  always,  throughout  the  case,  placed 
by  the  law  upon  the  said  proponent,  Hitt 
and,  if  the  said  Hitt  has  not  established  his 
case  in  every  particular  by  a  clear  prepon- 
derance of  the  evidence,  It  is  the  duty  of  the 
Jury  to  return  a  verdict  for  the  contestants." 
Granted. 

"No.  17.  The  court  instructs  the  Jury  that 
it  is  not  only  the  duty  of  the  proponent  to 
establish  the  testamentary  capacity  of  the 
decedent,  but  also  to  establish  that  the  said 
decedent  had  not  been  unduly  influenced  and 
was  not  unduly  influenced  either  in  the  prep- 
aration or  execution  of  the  said  Instrument. 
The  proponent  must  not  only  establish  by 
a  clear  preponderance  of  evidence  the  fact 
that  the  said  Terry  possessed  a  sound  and 
disposing  mind,  and  understanding  at  the 
time  of  the  signing  of  the  said  instrument 
nud  that  he  knew  the  contents  thereof, 
but  also,  if  and  after  he  shall  have  so  es- 
tablished the  existence  of  the  said  testa- 
mentary capacity,  the  said  proponent  must 
furthermore  establish  by  a  clear  prepon- 
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derance  of  the  evidence  the  additional  fact 
that,  notwithstanding  the  fact  that  the  jury 
may  believe  from  a  clear  preponderance  of 
evidence  that  the  said  Terry,  at  said  time, 
possessed  a  sound  and  disposing  mind,  mem- 
ory, and  understanding,  but  also  that  the 
said  Terry  was  not  in  any  way  unduly  in- 
fluenced in  or  about  or  concerning  either  the 
preparation  or  execution  of  the  said  instru- 
ment last  aforesaid."  Granted. 

"No.  19.  The  court  Instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
proponent,  Hitt,  exercised  any  undue  Influ- 
ence over  the  testamentary  capacity  of  de- 
cedent, Terry,  at  any  time  before  or  at  the 
execution  of  the  said  paper,  the  law  pre- 
sumes that  such  undue  influence  continued 
up  to  and  at  the  time  of  the  alleged  execu- 
tion thereof."  Granted. 

"No.  20.  The  court  Instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
deceased,  Terry,  was  before  or  at  the  time 
of  the  alleged  execution  of  the  said  paper 
laboring  under  a  delusion  or  delusions  of  the 
mind  on  any  subject  or  subjects,  or  with 
respect  to  any  person  or  persons,  and  that 
the  said  paper  was  the  result  in  whole  or 
In  part  of  any  such  delusion  or  delusions, 
then  said  paper  is  void,  and  the  jury  will 
so  find,  although  they  may  believe  from  a 
preponderance  of  the  evidence  that  the  mind 
of  the  said  Terry  was  sound  on  all  other 
subjects."  Granted. 

F.  A.  Montgomery  and  Mayes  &  Longstreet, 
for  appellant  J.  T.  Love  and  J.  W.  Cutrer, 
for  appellees. 

WHITFIELD,  C.  J.  The  appellant  is  a 
doctor,  who  was  and  has  been  continuously 
for  the  past  10  or  12  years  an  active  practi- 
tioner at  Dubbs,  In  Tunica  county.  One  of 
his  patients  during  practically  all  of  that 
time  was  R.  W.  Terry,  the  testator  m  his 
case.  Terry  lived  at  Walnut  Lake,  near 
Dubbs.  Terry's  father,  W.  E.  Terry,  a  num- 
ber of  years  ago  bought  a  valuable  plantation 
property  on  Walnut  Lake,  and  Terry,  a  few 
years  afterwards,  moved  on  the  property. 
This  property  was  developed  by  the  father, 
who  devoted  practically  all  of  his  time  to  the 
work,  and  who  invested  in  these  delta  lands 
all  the  outside  property  which  he  owned 
(except  his  old  home  place  in  Panola  county, 
which  he  retained),  and  practically  all  of 
the  available  means  which  be  had  acquired 
and  possessed.  Having  made  the  Walnut 
Lake  plantation  quite  a  valuable  estate,  he 
took  his  son,  the  said'  R.  W.  Terry,  Into  co- 
partnership with  him,  and  the  firm  conduct- 
ed a  planting  and  advancing  business  on 
Walnut  Lake.  During  this  while  Terry,  the 
son.  purchased  in  his  own  name  and  im- 
proved outside  and  adjoining  lands,  and  paid 
for  them  out  of  the  revenue  derived  from  the 
original  W.  E.  Terry  lands.  The  father  died 
some  years  ago,  and  at  the  instance  of  the 
brothers  and  immediate  family  of  Terry,  the 


son,  the  copartnership  business  was  wound 
up  by  the  son,  and  the  property  divided  and 
all  leased  out.  This  was  done  without  trou- 
ble between  R.  W.  Terry  and  his  brothers 
and  sisters.  In  the  latter  years  of  the  life 
of  R.  W.  Terry,  the  testator  here,  he  became 
a  confirmed  and  hopeless  invalid.  During 
all  of  this  time  the  appellant  was  his  phy- 
sician, and  his  close  friend  and  confidential 
adviser.  The  malady  from  which  said  Terry 
was  suffering  was  incurable,  as  testified  to 
by  Dr.  Howard  A.  Kelly,  of  Baltimore,  a 
very  eminent  specialist,  who  operated  on  Ter- 
ry a  short  while  before  he  died.  According 
to  the  testimony  of  Dr.  Kelly,  the  patient 
was  in  a  profoundly  anaemic  condition,  his 
blood  registering  only  56  per  cent,  of  colprlng 
matter,  whereas  the  normal  shows  100;  was 
In  an  extremely  bad  condition,  which  was 
chronic  and  of  several  years'  duration ;  was 
suffering  from  a  malady  which  was  accom- 
panied by  pain  and  which  had  an  extremely 
depressing  effect  upon  the  entire  nervous 
condition,  and  that  at  times  he  would,  by 
bis  malady,  be  made  extremely  nervous,  and 
at  times  irrationnnl ;  that  he  was  In  need 
of  constant  medical  attention  for  the  rest 
of  his  days,  and  was  in  the  advanced  stages 
of  this  incurable  malady,  "Tuberculosis  of 
the  bowels  and  rectum,  with  all  the  accom- 
panying cachectic  symptoms,  such  as  weak- 
ness, emaciation,  anaemia,  and  helplessness; 
that  the  constant  drain  upon  his  system,  to- 
gether with  the  absorption  of  the  tuberculous 
toxins,  had  caused  a  marked  depletion  in 
the  physical  condition  of  the  patient,  result- 
ing in  weakness,  loss  of  appetite,  emaciation, 
lack  of  will  power,  and  general  malaise." 
In  short,  it  Is  perfectly  clear  from  this  testi- 
mony that  the  testator  was  in  a  very  pro- 
foundly helpless  condition  as  to  body,  which 
necessarily  seriously  affected  his  will  power 
and  bis  mental  balance.  Some  little  while 
after  returning  from  Baltimore,  he  went 
back  to  his  home  and  spent  a  while  with 
his  brother  E.  M.  Terry,  and  some  little  later 
died  at  his  old  home  in  Panola  county. 

The  will  In  this  case  was  made  on  the 
19th  of  March,  1906,  and  Is  as  follows : 

"Know  all  persons  by  these  presents,  that 
I,  R  W.  Terry,  being  of  sound  mind  and 
free  to  act  as  I  will  and  desire,  do  hereby 
make  my  last  will  and  testament,  to  wit: 

"First.  I  desire  that  all  my  burial  expenses 
be  paid  and  all  other  debts  that  I  may  owe 
at  the  time  of  my  death. 

"I  next  bequest  all  of  my  possessions,  in- 
cluding money,  accounts,  personal  property 
and  real  estate,  to  my  next  friend,  Dr.  J.  P. 
Hitt,  to  hold,  have  and  own  as  his  own  prop- 
erty, provided  that  he,  the  said  J.  P.  Hitt, 
shall  and  does  comply  with  requests  and  con- 
ditions hereinafter  mentioned,  to  wit:  That 
the  said  J.  P.  Hitt  shall,  within  two  years 
after  date  of  my  death,  pay  to  my  brother, 
E.  M.  Terry,  twenty-five  hundred  dollars 
($2,500.00)  in  cash ;  to  my  brother  Crenshaw 
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Terry,  five  hundred  dollars  ($500.00)  in  cash ; 
to  my  sister,  Mrs.  Clara  McClure,  five  hun- 
dred dollars  ($500.00)  In  cash;  to  my  step- 
mother, Mrs.  Ida  O.  Terry,  one  thousand 
dollars  ($1,000.00)  In  cash;  to  my  friend, 
Bcnj.  Matthews,  twenty-five  hundred  dollars 
($2,500.00)  in  cash ;  to  my  niece,  Lillie  Hart, 
two  thousand  dollars  ($2,000.00)  in  cash. 
The  bequest  to  Lillie  Hart  is  on  the  condi- 
tion that,  if  she  lives  to  be  fifteen  years 
old,  then  this  money  is  to  be  delivered  to 
her  by  the  party  acting  as  her  guardian 
at  that  time;  her  guardian  to  take  charge 
of  her  money  at  the  time  the  other  bene- 
ficiaries of  this  will  receive  their  money.  If 
said  Lillie  Hart  does  not  live  to  be  fifteen 
years -old,  then  I  bequest  that  this  two  thou- 
sand dollars  be  divided  equally  between  my 
brother,  E.  M.  Terry,  and  my  sister,  Mrs. 
Clara  McClure. 

"I  further  desire  that  if  W.  C.  Gann  be 
owing  me  anything  at  the  time  of  my  death 
that  the  account  be  canceled  and  that  the 
said  W.  C.  Oann  receive  full  benefit  of  the 
account 

"I  hereby  appoint  Dr.  J.  P.  Hitt  executor 
of  this  will,  and  desire  that  he  be  required 
to  give  good  and  sufficient  bond  to  insure  the 
faithful  performance  of  his  obligation  as 
set  forth  in  former  clause  of  this  will. 

"Witness  my  signature  this  the  19th  day 
of  March,  A.  D.  1906. 

"[Signed]     R.  W.  Terry. 
"Witness:     E.  P.  Mangum. 
"L.  E.  Heath. 
"C.  R.  Pollard." 

This  will  was  written  by  his  family  phy- 
sician, confidential  friend,  and  adviser,  the 
appellant,  in  the  appellant's  own  residence, 
whilst  he  was  at  his  house  as  his  patient, 
on  his  way  to  Baltimore,  and  whilst  Terry 
had  gone  to  his  bouse  to  be  treated'  prepara- 
tory to  going  to  Baltimore.  The  will  was  not 
signed  when  it  was  written  by  Hitt  in  his 
house.  Appellant  retained  the  will  and  a 
schedule  of  the  property  of  Terry,  and  Terry 
went  home  to  make  ready  for  his  final  depar- 
ture, and  returned  the  next  day  to  Hitt's 
home,  from  which  place  he  left  on  his  journey 
to  Baltimore.  Hitt  retained  the  will  and 
schedule,  and  followed  on  the  early  train  the 
next  morning,  overtaking  Terry  at  Memphis. 
The  will  was  executed  In  the  office  of  the  Pea- 
body  Hotel,  Memphis,  Tenn.,  being  there  sign- 
ed by  Terry  and  witnessed  by  three  witnesses 
— Heath,  whom  Mr.  Terry  got  at  Sledge  & 
Norfleet's  as  one  of  the  witnesses,  and  Man- 
gum  and  Pollard,  two  other  witnesses ;  these 
last  two  witnesses  having  been  secured,  Pol- 
lard by  Heath,  and  Mangum  by  some  one  else; 
these  witnesses  being  apparently  strangers  to 
each  other.  No  member  of  the  family  of  the 
testator  had  any  information  whatever  that 
this  will  had  been  made  until  after  his  death. 

So  much  for  the  circumstances  under  which 
the  will  was  made  and  executed:  It  remain- 
ing to  be  said  that  Hitt  retained  possession 


of  the  will  and  of  the  schedule.  Now,  it 
may  be  further  remarked  that  the  testator 
had  stated  to  E.  M.  Terry,  according  to  the 
record,  some  four  or  five  months  before  the 
will  was  written,  that  he  desired  to  make 
a  will  and  provide  for  the  disposition  of  his 
property,  and  that  they  talked  together  about 
the  matter  and  agreed  upon  the  terms  of  a 
will,  and  that  the  terms  were,  practically,  that 
all  of  his  brothers  and  sisters  and  their  de- 
scendants were  to  share  equally  in  the  es- 
tate, with  the  further  proviso  that  as  to 
their  stepmother,  Mrs.  Ida  G.  Terry,  she 
should  share  as  a  child  in  the  estate  under 
the  will.  Matthews  testifies  (interrogatories 
47  and  49)  that  Terry  said  a  good  deal  about 
the  will,  and  stated  that  "he  was  mighty  sor- 
ry he  was  going  to  have  to  make  the  will 
as  he  did,  and  that  it  was  going  to  be  a 
shame  the  way  he  would  have  to  make  bis 
will,"  and  he  further  testifies  that  he  had 
told  E.  M.  Terry  that  he  knew  enough  to 
break  the  will.  It  is  true  that  there  is  tes- 
timony in  the  record,  also,  to  the  effect  that 
the  testator  had  told  some  one  that  he  desired 
to  make  the  will  Just  as  it  is"  here  made. 

A  most  remarkable  statement  Is  made  by 
appellant  with  respect  to  his  compensation 
for  medical  services  and  attention  to  Terry 
on  his  trip  to  Baltimore.  Appellant  testifies 
that  Terry  proposed  to  him  that  he  would 
bear  his  (appellant's)  expenses  and  pay  him 
a  reasonable  compensation  for  the  time  he 
was  gone,  and  that,  as  to  any  future  charge. 
Terry  said  that  if  he  (Terry)  came  back  and 
got  well  Hitt  was  to  charge  him  what  be 
thought  was  right,  and  if  he  (Terry)  did  not 
get  well  be  had  enough  to  pay  It.  or,  as 
Hitt  puts  it,  the  will  in  that  event  spoke  for 
itself.  In  other  words,  as  we  understand 
it  from  the  record,  from  the  testimony  of  the 
appellant  himself,  the  understanding  as  to 
compensation  was  that  appellant  was  to  be 
paid  his  expenses  and  a  reasonable  compen- 
sation if  the  patient  survived,  and  he  was  to 
have  the  estate,  less  the  charges  as  set  forth 
in  the  will,  if  the  patient  died,  which  estate, 
over  and  above  all  legacies,  is  clearly  shown 
to  have  been  worth  about  $15,000  to  $20.ono. 
Certainly  a  most  extraordinary  arrangement  ; 
one  according  to  the  terms  of  which  it  would, 
manifestly,  be  to  the  Interest  of  the  physician 
that  the  patient  should  die. 

Another  fact  about  the  contents  of  the  will 
Is  that  the  testator  omitted  a  large  part  of 
his  personal  property  from  a  list  of  his  per- 
sonal property  which  he  prepared,  and  that 
he  also  omitted  from  the  will  his  undivided 
Interest  in  the  estate  of  his  deceased  father. 
On  the  appellant's  attention  being  called  to 
this  last  fact,  he  seems  not  to  have  known 
whether  that  interest  in  the  father's  estate 
passed  to  him  under  the  will  or  not.  Both 
this  schedule  of  property  and  the  will  were 
written  by  the  appellant.  Looking  to  the  con- 
tents of  the  will,  it  is  seen  that  the  testator 
excluded  from  all  participation  in  his  estate 
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persons  who  would  naturally  have  been  the 
objects  of  his  affection  aud  bounty,  aud  gave 
to  others  of  that  class  only  meager  portions 
thereof,  and  had  made  what  would  ordinarily 
be  esteemed  a  most  unnatural  will.  He  gave 
to  Matthews  the  sum  of  $2,500,  and  devised 
and  bequeathed  all  his  real  estate  and  per- 
sonal property,  with  the  exception  of  a  few 
legacies  appearing  in  the  will,  to  the  appel- 
lant, his  physician.  He  had  three  sisters,  two 
of  whom  were  then  dead,  having  left  children, 
and  one  living.  One  of  his  sisters,  Mrs.  Clara 
MeClure,  had  a  large  family,  was  very  poor, 
and  yet  was  to  receive  under  this  will  only 
$.'00.  To  Lillie  Hart,  the  child  of  another 
sister,  he  left  only  $2,000 ;  and  to  the  six  chil- 
dren of  his  oldest  sister,  Mrs.  Taylor,  said  by 
some  of  the  evidence  to  have  been  his  favor- 
ite sister,  and  who  were  in  extremely  neces- 
sitous circumstances,  he  left  not  even  the 
mention  of  their  names  or  the  name  of  their 
mother.  Matthews  shows  that,  when  the  will 
was  read,  E.  M.  Terry  was  told  by  Hitt  that 
be  (Hltt)  expected  him  to  get  the  old  home 
place,  and  that  when  Hltt  was  asked  about 
the  Taylor  children  getting  nothing,  and  not 
being  mentioned  even,  he  said,  "I  forgot  it," 
or  "We  forgot  it,"  or  something  to  that  ef- 
fect. Dr.  Hitt  also  testified  (Interrogatory 
544)  that  no  mention  was  made  whatever  at 
the  time  of  the  writing  of  the  will  about  the 
Interest  of  the  testator  in  his  father's  real  es- 
tate ;  and  in  interrogatory  645  he  states  that 
on  Monday  morning  following  Mr.  Will 
Terry's  death  he  said  to  Elisha  Terry,  on 
Walnut  Lake,  in  answer  to  the  question,  "You 
don't  claim  Will's  interest  in  my  father's  es- 
tate, do  you?"  "I  have  never  considered  that." 
The  record  further  shows  various  transac- 
tions and  dealings  running  through  several 
years  with  respect  to  mules,  oxen,  and  other 
personal  property,  etc.,  between  the  testator 
and  Hltt. 

The  will  was  never  probated,  for  the  reason 
that  the  "probate  was  Intercepted  by  caveat 
filed  by  the  contestants.  The  record  also 
shows  that  Hitt  had  paid  all  the  bills  and 
looked  after  the  business  generally  of  the  tes- 
tator as  though  it  was  his  own  after  the 
will  was  made,  although  at  that  very  time 
Terry  was  in  fine  financial  condition,  had  the 
very  best  of  credit,  and  his  drafts  would  have 
been  paid  by  his  commission  houses  for  any 
reasonable  amounts  drawn.  Appellant,  when 
asked  (interrogatory  566)  why  this  was  so, 
said  that  Terry  bad  asked  him  to  do  that  for 
bim ;  that  he  did  not  know  whether  because 
he  was  not  able  to  attend  to  his  own  busi- 
ness; that  he  (Terry)  was  certainly  able  to 
sign  drafts,  and  that  he  thought  Terry  was 
in  condition,  physically  and  mentally,  to  at- 
tend to  this  business  if  he  had  desired  to  do 
so;  but  that,  as  a  matter  of  fact,  Terry  at- 
tended to  no  business  whatever,  except  the 
execution  of  that  will,  after  he  left  his  (ap- 
pellant's) house  preparing  to  go  to  Baltimore. 
The  issue  devisavit  vel  non  was  made  up  and 
tried  by  a  Jury  before  the  chancellor.  The  Is- 


sues were,  first,  whether  the  testator  was  of 
sound  and  disposing  mind  at  the  time  he 
made  the  will,  and,  second,  whether  he  was 
unduly  influenced  by  appellant  to  make  the 
will.  A  great  volume  of  testimony  was  in- 
troduced on  both  sides,  a  summary  of  which 
even  it  would  be  impossible  to  set  out  within 
the  limits  of  this  opinion.  Suffice  it  to  say 
that  the  testimony  in  the  record  in  support  of 
the  finding  of  the  jury  is,  in  our  judgment, 
most  abundantly  sufficient  That  finding  was 
that  the  instrument  was  not  the  will  of  the 
testator,  and  the  decree  of  the  chancellor  was 
in  conformity  with  this  verdict;  and  Dr. 
Hitt  appeals. 

Since  the  testimony  in  support  of  the  ver- 
dict is,  as  stated,  most  ample  on  either  Issue 
submitted  to  the  jury,  and  no  reversible  error 
is  shown  as  to  rulings  on  evidence,  we  shall 
confine  our  examination  to  the  criticisms 
made  of  the  instructions  given  to  the  contest- 
ants. The  reporter  is  directed  to  set  out  all 
the  instructions  In  this  case,  on  both  sides,  in 
full.  These  criticisms  are  exceedingly  in- 
genious and  display  great  critical  ability ;  but, 
in  the  main,  the  criticisms  must  fairly  be 
said  to  be  too  technical — to  be,  in  effect, 
hypercritical.  Let  us  note  some  of  them  now 
in  detail : 

The  second  instruction  for  the  contestants 
is  criticised  with  respect  to  Its  statement  as 
to  the  burden  of  proof  on  these  issues;  but, 
besides  the  fact  that  there  was  no  formal  or- 
der of  probate  in  this  case,  it  is  sufficient  to 
say  that  all  the  instructions  on  both  sides 
with  respect  to  presumptions  of  one  kind  or 
another  were  wholly  irrelevant  in  the  case, 
since  there  was  the  fullest  proof  offered  by 
both  the  proponent  and  the  contestants  on 
both  the  Issues  Involved.  That  being  so,  pre- 
sumptions were  of  no  value  to  one  side  or  the 
other,  and  we  could  not  reverse  for  any  error 
in  instructions  on  either  side  as  to  mere  pre- 
sumptions, when  the  record  discloses  full 
proof  on  both  issues.  The  suggestion  that 
this  instruction  directly  and  Inevitably  ex- 
cluded the  Idea  that  this  will  would  still  be 
good,  though  made  during  a  lucid  interval,  is 
too  far-fetched  as  to  this  case  as  tried  by 
the  evidence  in  this  record. 

The  fourth  Instruction  is  criticised  because 
of  the  use  of  the  language  that :  "If  the  jury 
believe  from  the  evidence  that  the  testator 
had  in  any  degree  lost  any  of  his  mental 
powers,  or  that  his  mind  was  then  in  any  way 
Impaired,  it  is  the  duty  of  the  proponent  to 
prove,"  etc.  Of  course,  abstractly  considered, 
this  is  an  incorrect  statement  of  the  law ;  but 
whatever  error  there  may  be  in  it  Is  fully 
cured  by  the  most  careful  and  complete  in- 
structions given  for  the  proponent,  drawn  in 
the  most  positive  and  emphatic  language,  on 
this  very  point.  Another  criticism  of  this  in- 
struction is  that  it  states  that  the  testator 
should  have  known  the  contents  of  his  will, 
and  yet  the  proponent  himself  uses  language 
practically  identical  in  instruction  No.  6,  in 
which  the  court  instructed,  for  him,  that  the 
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testator  should  know  the  provisions  of  his 
will,  and  in  various  others  instructions  that 
the  testator  should  understand  his  will.  Both 
sides  asked  the  court  to  instruct  the  law  the 
same  way,  therefore,  on  this  proposition.  An- 
other criticism  of  this  instruction  is  that  it 
uses  the  language  that  the  proponent  was  re- 
quired to  prove  to  the  jury  "by  a  clear  pre- 
ponderance of  the  evidence,"  etc. ;  and  certain 
authorities  are  cited  which  do  criticise  this 
expression,  for  example,  French  v.  Day,  89 
Me.  441,  36  Atl.  909,  which  styles  such  an  ex- 
pression as  "equivocal  and  mischievous." 
But  this  court,  in  Chambers  v.  Meaut,  66 
Miss.  625,  holds  that  the  phrase  is  unobjec- 
tionable. In  any  view  it  seems  to  us  that 
the  use  of  this  phrase  could  have  had  no  ap- 
plicable effect  upon  the  jury  in  reaching  their 
verdict.  The  plain  men  who  occupy  the  jury 
box  do  not  deal  in  metaphysical  subtleties  in 
weighing  instructions,  nor  do  they  trouble 
themselves  in  balancing  nicely  differing 
phrases  which  may  be  used  by  those  who 
draw  the  Instructions  for  them ;  and  it  is  for- 
tunate for  the  practical  administration  of 
justice  that  they  do  not  lose  themselves  in  a 
metaphysical  fog  about  terms  and  phrases, 
but  apply  the  instructions  given  them  by  the 
court  in  a  common-sense  fashion  to  the  case 
as  made  by  the  facts. 

The  fifth  instruction  for  the  contestants  is 
criticised  because  it  tells  the  jury  that  they 
may  take  into  consideration  the  unnatural- 
ness  of  the  will;  but  the  proponent  himself 
secured  an  instruction  using  exactly  the  same 
words,  to  wit,  No.  11,  in  which  the  court  told 
the  jury:  "That  even  though  it  may  appear 
from  the  evidence  that  the  alleged  last  will 
and  testament  of  the  said  R.  W.  Terry,  de- 
ceased, is  unreasonable,  unnatural,  and  un- 
just to  his  family,  or  some  of  them,  or  how- 
ever unreasonable,  unnatural,  or  unjust  they 
may  think  the  will  to  be.  still  they  must  up- 
hold the  will,  if  notwithstanding  they  believe 
from  the  evidence  that  the  said  R.  W.  Terry 
had  testamentary  capacity  and  was  not  un- 
duly influenced  at  the  time  of  the  execution 
of  the  will."  Here,  again,  both  sides  use  the 
same  word  and  indulge  In  the  same  assump- 
tion that  the  will  in  its  terms  is,  in  ordinary 
acceptation,  an  unnatural  will.  There  is  no 
rule  of  law  that  a  will,  which,  as  counsel  say, 
"on  Its  face  otherwise  indicates  intelligence 
and  clarity  of  mind,  is  to  be  condemned  as 
either  unnatural  or  unreasonable,  for  the  rea- 
son solely  that  the  property  of  the  testator 
la  left  to  persons  other  than  the  brothers, 
sisters,"  etc.  That  may  be  perfectly  true ;  but 
that  is  not  this  case,  and  the  instruction  deals 
with  the  case  in  hand.  There  Is  much  more 
here  than  merely  such  a  provision  in  the  will. 
There  is  evidence  showing  that  the  terms  of 
it  are  unnatural,  in  view  of  the  relationship 
of  the  parties  and  the  state  of  feeling  between 
the  testator  and  these  relations  that  thereto- 
fore existed ;  that  is,  before  the  execution  of 
this  will  and  up  to  Its  execution.  The  jury 
had  a  right  to  determine  the  un naturalness 


or  unreasonableness  of  the  provisions  of  the 
will  from  the  provisions  locked  at  in  the 
light  of  the  testimony  in  the  case — not  from 
the  provisions  alone.  Counsel  say  the  court 
"badged  the  will  as  being  unnatural" ;  but,  if 
it  badged  it  so  in  the  charge  for  the  contest- 
ants, it  certainly  so  badged  it  in  the  charge, 
above  referred  to,  for  the  proponent.  Coun- 
sel feel  the  stress  of  this  answer,  because 
they  say  that  the  serious  objection  to  this  in- 
struction, on  this  point,  was  that  the  court 
undertook  to  tell  the  jury  that  it  was  un- 
natural, and  did  not  commit  to  the  Jury  the 
determination  as  to  whether  It  was  or  was  not 
in  the  light  of  the  evidence;  but  it  is  to  be 
noted  that  in  the  very  same  instruction  the 
court  adds,  "if  such  they  believe  to  be  the 
fact  from  the  evidence  In  the  case,"  and  this 
phrase  relates,  we  think,  to  the  whole  charge, 
and  not  merely  to  that  part  of  it  to  which 
counsel  seek  to  limit  it.  And.  in  addition  t«. 
that,  as  stated,  if  the  unnaturalness  of  it  was 
assumed  in  this  charge,  equally  was  it  as- 
sumed in  the  charge,  above  referred  to.  given 
for  the  proponent,  to  all  of  which  it  may  he 
added  that,  if  the  charge  was  In  any  way 
erroneous  for  speaking  of  the  unnaturalness 
of  the  will,  we  would  certainly  not  hold  it 
reversible  error  on  the  facts  of  this  record. 
The  remaining  criticisms  of  this  charge,  we 
think,  are  too  technical  and  not  practically 
well  founded.  They  are  hypercritical. 

The  sixth  charge  for  the  contestants  is 
vigorously  assailed  for  several  reasons.  One 
of  these  is  that  the  court  told  the  jury  there- 
in that,  "where  such  physician  occupies  also 
in  respect  to  his  patient  a  position  of  persona! 
friendship  and  confidence,  bestowed  upon  hiin 
by  the  patient,  the  presumption  of  law  Is  that 
such  physician  has  exerted  over  his  patienr 
an  undue  influence ;  and  such  presumption  of 
law  also  exists,  whether  the  relation  of 
friendship  and  confidence  exists  or  not.  and 
such  presumptions  are  of  evidential  value.' 
Counsel  say  that  this  is  a  charge  on  the 
weight  of  evidence,  because  it  says  that  such 
presumptions  are  of  evidential  value ;  that  the 
court  did  not  content  Itself  with  saying  that 
the  jury  should  consider  such  presumptions, 
but  that  they  were  valuable  as  evident*. 
Now,  curiously  enough,  the  identical  phrase  is 
asked  and  given  for  the  proponent,  with  re- 
spect to  his  presumptions,  in  charge  No.  9. 
where  the  court  told  the  jury  that  "the  law 
presumes,  in  the  absence  of  confidential  re- 
lations, that  the  act  of  the  alleged  testator  in 
the  making  and  executing  of  the  said  will 
was  free  and  voluntary,  and  that  the  pre- 
sumption is  of  evidential  value.*'  Another  in- 
stance of  both  sides  asking  the  same  princi- 
ples of  law,  and  in  identically  the  sauKr  lan- 
guage; and  yet  counsel  for  the  proponent 
complain  of  the  contestants  for  asking  th>- 
court  to  charge  the  jury  in  the  very  sanif 
language  in  which  they  asked  the  court  u> 
charge  the  Jury,  and  about  the  very  same 
thing,  or  a  similar  thing. 

Again,  the  ninth  Instruction  is  criticised 
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because  It  tells  the  jury  that  the  testator  must 
have  been  wholly  uninfluenced,  when  It 
should  have  told  the  jury  that  the  testator 
must  have  been  unduly  Influenced,  etc.  Now, 
the  proponent  got  from  the  court  charges 
Nos.  4,  6,  and  11,  In  which  the  court  express- 
ly told  the  Jury  that  the  proof  must  show 
that  the  testator  had  been  unduly  Influenced 
In  order  to  set  aside  the  will,  and  this  same 
principle  is  repeated  over  and  over  in  the 
charges  for  the  proponent.  The  omission  in 
charge  No.  9,  for  the  contestants,  is  there- 
fore fully  cured.  The  instructions,  on  any 
point,  must  be  taken  as  a  whole,  and  the 
law  deduced  from  all  instructions  on  the 
same  point,  so  construed,  taken  as  a  unit  It 
will  not  do  to  pick  out,  with  the  pincers  of 
a  sharp  and  keen  criticism,  minor  errors  and 
omissions  here  and  there  in  instructions,  and 
hold  them  up  in  bold  relief,  and,  shutting 
our  eyes  to  all  else,  look  at  those  defects,  and 
so  determine  whether  a  case  should  be  re- 
versed or  not.  Possibly  not  one  case  in  a 
thousand,  tried  by  an  appellate  court,  could 
stand  the  test  of  such  acute  analysis;  and 
certainly  not  one  jury  in  a  thousand  is  ever 
controlled,  in  reaching  its  verdict,  by  any 
of  these  errors  occurring  here  and  there  in 
instructions  on  one  side  or  the  other,  where 
they  can  gather  satisfactorily  from  the  whole 
body  of  instructions  a  correct  view  of  the 
law  on  any  particular  point;  and  an  appel- 
late court,  in  determining  whether  cases 
should  be  reversed  on  account  of  errors 
sought  to  be  pointed  out  In  instructions, 
should  be  governed  by  this  practical  consid- 
eration, rather  than  by  mere  fact  that  here 
and  there  some  errors  may  be  pointed  out. 
It  is  never  a  question  of  error;  but  the  ques- 
tion is  whether,  on  all  the  instructions,  there 
stands  out,  clearly  aud  manifestly,  reversible 
error.  Justice  is  the  object  of  all  Judicial 
determinations,  and  all  the  course  of  the 
trial,  below  and  above,  should  be  addressed 
to  securing  Justice. 

So,  again,  the  tenth  Instruction  for  the  con- 
testants is  criticised  In  the  same  way,  be- 
cause the  court  tells  the  jury  that  if  Hltt 
was  the  medical  adviser  and  physician  of 
Terry  at  the  time  the  will  was  drawn,  and 
that  the  fact  that  he  was  Terry's  physician 
in  any  way  influenced  Terry,  etc.  All  this, 
as  shown,  is  abundantly  cured  by  the  Instruc- 
tions for  the  proponent,  which  were  clear, 
full,  and  explicit  on  this  particular  point 
See  instructions  Nos.  4,  6,  and  11,  especially 
No.  6,  last  part,  for  proponent.  Counsel  most 
earnestly  insists  that  this  instruction  does 
not  Inform  the  jury  that  relationship  raises 
a  presumption  which  must  be  rebutted,  but, 
according  to  the  plain  language  of  it,  that 
the  bare  existence  of  the  relationship  and  the 
bare  fact  that  such  relationship  moved  the 
testator  to  give  the  legacy  is  the  "Alpha  and 
Omega  of  the  argument."  Once  more  we  re- 
ply that  we  do  not  think  this  Instruction 
means  that,  and  that,  If  it  did,  over  and  over  | 


it  is  cured  by  proper  instructions,  clear 
and  full,  for  the  proponent  on  the  precise 
point  See  instructions  Nos.  7  and  9  for  pro- 
ponent. 

So  the  eleventh  Instruction  for  the  con- 
testant is,  we  think,  hypercrltically  assailed. 
Of  course,  HItt's  writing  the  document  on  his 
own  typewriter  had  nothing  pn  earth  to  do 
with  the  validity  of  the  will,  and  yet  that 
Is  dealt  with  as  if  it  was  literally  what  was 
meant.  What  was  meant  was  that  HItt's 
writing  it  on  his  own  typewriter  showed  that 
It  was  done  in  his  house,  and  not  at  the  home 
of  Terry.  The  reference  to  the  typewriter 
as  being  HItt's  own  surely  meant  nothing 
more  than  to  point  out  that  fact  as  one  of 
the  elements  showing  the  circumstances  un- 
der which  the  will  was  written.  This  sort 
of  hypercrlticlsm  will  not  do  for  the  practical 
administration  of  Justice.  If  learned  coun- 
sel representing  appellants  in  this  court,  and 
seeking  reversal  because  of  instructions  alleg- 
ed to  have  been  fatally  erroneous,  would  take 
the  instructions  on  both  sides  as  a  unit  and 
:'pply  the  magnifying  glass  to  their  virtues, 
rather  than  the  microscope  to  their  defects, 
It  Is  very  likely  there  would  be  far  less  com- 
plaint of  merely  technical  errors. 

We  have  already  replied  to  the  criticisms 
of  the  seventeenth  instruction  with  respect 
to  the  knowledge  of  the  contents  of  the  will, 
etc.,  In  our  remarks  as  to  other  instructions 
above. 

The  observations  already  made  apply,  also, 
to  the  nineteenth  instruction  for  the  contest- 
ants. The  word  "conclusive"  Is  not  used 
In  that  Instruction,  nor  is  It  meant  that  the 
presumption  referred  to  was  conclusive. 

In  respect  to  the  twentieth  Instruction  it 
is  sufflcient  to  say  that  there  Is  certain  evi- 
dence in  the  record  with  respect  to  delusions 
under  which  the  testator  is  supposed  to  have 
labored.  The  instruction  is  of  no  value  one 
way  of  the  other  in  the  case,  and  could  have 
in  no  possible  way  Influenced  the  Jury.  The 
Jury  could  not  have  been  led,  by  any  consider- 
ation of  this  trifling  incident  In  the  progress 
of  the  case,  so  as  thereby  to  have  lost  sight 
of  the  real  issues  presented  on  nlneteen- 
twentieths  of  the  testimony  In  the  case. 

We  have  so  far  omitted  to  refer  to  the  only 
serious  criticism  of  any  of  these  Instructions, 
so  far  as  we  understand  the  criticism  and 
the  instructions  to  which  it  applies;  and  that 
criticism  may  be  dealt  with  by  referring  to 
the  sixth  Instruction  for  the  contestants, 
which  was  assailed  in  the  first  place,  as  oth- 
er instructions  for  the  contestants  are  assail- 
ed, upon  the  ground  that  it  announced  an 
incorrect  proposition  of  law  with  respect  to 
the  relations  between  physician  and  patient. 
The  principle  announced  in  respect  to  this 
matter  by  the  instructions  for  the  contest- 
ants was,  In  substance,  that  the  law  pre- 
sumes that,  where  a  will  or  deed  Is  made  by 
a  patient  to  bis  physician,  to  the  exclusion 
of  those  to  whom,  ordiuarily,  his  property 
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would  go,  no  reason  existing  why  such  exclu- 
sion of  relations  should  occur,  the  law  rais- 
es the  prima  facie  presumption  that  the  will . 
is  void  on  grounds  of  public  policy;  in  other 
words,  that  in  those  conditions  in  life  in 
which  confidential  relations  exist  between 
parties,  such  as  attorney  and  client,  physician 
and  patient,  etc.,  the  law  presumes  deeds 
or  wills  made  by  the  client  to  the  attorney, 
or  the  patient  to  the  physician,  to  be  prima 
facie  void,  and  therefore  requires  such  bene- 
ficiary under  the  will  to  show  the  absence 
of  undue  influence  and  the  like,  and  this  doc- 
trine, In  its  application  both  to  wills  and 
deeds,  Is  laid  down  in  the  most  positive  eud 
emphatic  fashion  In  Meek  and  Thornton, 
Ex'rs,  v.  Perry  and  Wife,  36  Miss.  190.  Coun- 
sel confesses  this,  but  contends  that  it  was 
decided  49  years  ago  by  a  divided  court,  and 
has  never  been  reaffirmed  in  this  state.  On 
this  proposition  we  have  merely  to  say  that 
we  do  not  feel  warranted  in  overruling  this 
decision,  If  we  doubted  the  soundness  of  the 
conclusion,  by  which  we  do  not  mean  to  say 
that  we  do  doubt  the  soundness  of  the  con- 
clusion; indeed,  we  think  it  is  correct.  Be- 
sides it  is  to  be  observed,  further,  so  far  as 
the  dissent  of  Mr.  Justice  Handy  is  concerned, 
he  agreed  entirely  with  the  general  rule  an- 
nounced by  the  majority  of  the  court,  and 
from  which  counsel  for  defendant  dissent, 
and  rested  his  dissent  exclusively  on  the 
ground  that  the  rule  should  only  be  applied 
in  those  cases  in  which  there  had  been  prior 
dealings  between  the  beneficiary  and  the  de- 
visor, or  the  grantor  and  the  grantee.  At 
page  266  Judge  Handy  says:  "But  when  we 
attempt  to  apply  the  rule  to  cases  where  the 
parties  have  not  dealt  together,  where  no 
transaction  has  taken  place  between  them, 
or  where  the  beneficiary  has  not  been  active 
in  procuring  the  act  which  conferred  the 
benefit,  It  appears  to  be  evident  that  the 
force  of  the  rule  falls.  It  cannot  apply,  be- 
cause, not  being  a  party  to  the  transaction 
which  conferred  the  benefit,  It  cannot  with 
reason  be  expected  that  with  any  precaution 
he  could  be  prepared  to  explain  the  circum- 
stances attending  it.  ne  cannot  be  required 
to  explain  a  matter  In  which  he  had  no  par- 
ticipation, and  which  may  have  been  done 
wholly  without  his  knowledge.  To  apply  the 
rule  to  such  a  case  would  be  almost  inevita- 
bly to  condemn  the  act  absolutely,  and  that 
upon  the  unjust  reason  that  he  acted  unfair- 
ly In  a  matter  to  which  he  was  not  a  party." 

In  the  case  we  have  in  hand  there  had 
been  many  years'  dealings  prior  to  the  execu- 
tion of  this  will  between  Dr.  Hitt  and  R.  W. 
Terry,  so  that  Judge  Ilandy's  opinion  sus- 
tains our  view  of  this  case  on  its  particular 
facts.  Counsel's  position  is  this:  That  the 
law  raises  no  such  presumption  from  the 
mere  fact  that  such  a  deed  or  such  a  will 
has  been  made.  Suppose  that  proposition  be 
granted,  and  suppose  the  principle  announc- 
ed in  Meek  v.  Perry  is,  in  its  strictness,  un- 


sound; how  could  that  In  any  possible  way 
affect  this  case,  in  which  the  testimony  over- 
whelmingly demonstrates  that  not  only  is 
there  such  a  will  in  this  case,  but  that  that 
will  was  procured  by  the  active  influence  of 
the  appellant  over  the  testator,  who  was.  at 
the  time,  not  of  disposing  mind?  The  trouble 
with  the  case  for  the  appellant  is  that  it  fails 
wretchedly  on  the  facts.  It  falls  below  any 
possibility  of  securing  a  reversal,  because 
there  could  not  have  been  any  other  verdict 
properly  rendered  on  the  testimony  in  this 
record. 

It  follows,  from  these  views,  without  fur- 
ther protracting  this  opinion,  that  the  verdict 
of  the  jury  was  correct;  and  the  decree  of 
the  court  below  Is  affirmed. 


GILMORE  v.  BROWN  et  al.  (No.  13.021.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

1.  homebtead  —  abandonment  —  removal 
from  Homestead— Intent  to  Rettjbn. 

The  owner  of  a  country  homestead  moTwl 
to  a  village  with  his  family  and  Durchased  a 
home  there  for  the  puroose  of  educating  hie 
children.  Every  year  he.  in  person  and  by  mem- 
bers of  his  family,  worked  some  of  the  country 
property,  and  some  member  of  the  family  al- 
ways remained  there,  and  the  owner  never  ceas- 
ed to  assert  that  it  was  his  homestead.  Whil* 
residing  in  the  viilace,  he  became  a  qualified 
voter  and  held  the  office  of  alderman  for  a  time 
during  the  two  or  three  years  he  actually  re- 
sided there.  Held,  that  there  was  no  abandon- 
ment of  the  homestead. 

TEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  8.1 

2.  Exemptions  —  Nature  —  Construction  or 
Exemption  Laws. 

Exemptions  are  to  be  liberally  construed  in 
favor  of  the  citizen  head  of  a  family. 

3.  Homestead  —  Abandonment  —  Removal 
from  Homestead— Intent  to  Retukk — Vot- 
ing in  Another  Place. 

The  fact  that  the  owner  of  the  country 
homestead  voted  and  held  office  in  the  villas* 
was  competent  to  be  considered  in  determining 
whether  the  homestead  was  left  temporarily  or 
permanently,  but  was  not  conclusive  of  its 
abandonment. 

Appeal  from  Chancery  Court,  Lafayette 
County;  I.  T.  Blount,  Chancellor. 

Bill  for  partition  by  Mrs.  Dora  GUniore 
against  Mrs.  S.  E  Brown  and  others.  Devrv* 
for  defendants,  and  complainant  appeals.  Af- 
firmed. 

Mayes  &  Longs treet  and  Kimbrough  * 
Thomlson,  for  appellant.  Falkner  &  Russell, 
for  appellees. 

CALUOON,  J.  This  is  a  controversy  as  to 
whether  the  piece  of  land  claimed  as  a  home- 
stead was  or  was  not  a  homestead.  If  It  wsn 
not,  then  undoubtedly  it  was  liable  in  ths 
proceeding  to  be  partited  among  the  heirs 
of  W.  B.  Brown.  Mrs.  Gllmore  was  one  ot 
these  heirs.  She  files  a  bill  for  partition, 
and  avers  that  the  homestead  was  in  the  vil- 
lage of  Lafayette  Springs,  and  occupied  a* 
such  by  W.  B.  Brown  when  be  died.  Sh* 
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avers  this  village  property  was  abandoned 
by  the  widow,  one  of  the  appellees,  Mrs.  S. 
£.  Brown.  She  prays  alternatively  that,  if 
it  be  held  that  she  is  entitled  to  hold  this 
village  property,  then  the  decree  will  order 
partition  of  the  country  property,  of  which 
it  is  averred  that  the  widow  is  in  posses- 
sion. The  learned  chancellor  below,  on  the 
facts,  found  that  t&e  160  acres  of  the  coun- 
try tract  was  the  real  homestead  of  the  de- 
ceased, W.  B.  Brown;  that  this  country 
homestead  had  never  been  abandoned  as  such 
by  him,  but  that  he  and  his  family  had  taken 
up  their  abode  in  the  village  of  Lafayette 
Springs  only  temporarily,  and  that  no  aban- 
donment was  ever  made  of  the  country  ex- 
emption; that  the  deceased  every  year,  in 
person  and  by  members  of  his  family,  work- 
ed some  of  the  country  property;  that  al- 
though the  deceased  had  purchased  the  vil- 
lage home,  and  had  taken  his  family  there, 
he  did  it  simply  for  the  purpose  of  giving 
school  facilities  to  his  children. 

We  think  It  sufficiently  shown  that  there 
never  was  any  purpose  on  the  part  of  the 
deceased  to  abandon  his  country  homestead, 
and  that  his  only  object  in  moving  to  the 
village  was  to  furnish  school  facilities  to 
his  children,  and  that  his  design  was  at  the 
start,  and  continuously  was,  to  return  to  his 
country  home  as  soon  as  his  object  was  at- 
tained. He  supervised  his  homestead,  bad 
always  one  of  his  family  there,  and  never 
ceased  to  assert  that  it  was  bis  homestead. 
The  difficulty  in  this  case  Is  that  Mr.  Brown, 
while  residing  at  Lafayette  Springs,  became  a 
qualified  voter  there  and  was  elected  to  and 
held  the  office  of  alderman  of  that  village  at 
a  time  during  the  two  or  three  years  that  he 
had  his  actual  residence  there.  It  will  be 
noted  that  by  section  2146  of  the  Code  of 
1906  real  estate  exemption  is  given  to  every 
citizen  of  this  state,  being  a  householder  and 
having  a  family  entitling  him  to  hold  the  ex- 
emption, being  the  land  and  buildings  owned 
and  occupied  as  a  residence  by  him,  not  to 
exceed  160  acres,  with  a  different  exemption 
as  to  cities,  towns,  and  villages.  The  univer- 
sal rule  as  to  exemptions  is  a  liberal  construc- 
tion in  favor  of  the  citizen  head  of  a  family. 
It  would  never  be  held  that  a  householder  In 
the  country,  who  left  his  homestead  tem- 
porarily In  order  to  educate  his  children  and 
with  the  purpose  always  to  return  to  his 
country  home,  would  forfeit  his  exemption. 
Being  in  the  village  and  with  such  purpose, 
it  has  been  often  held  that  his  voting  in  vil- 
lage elections  and  holding  office  there  would 
not  be  an  abandonment  of  the  original  home- 
stead. Corey  v.  Schuster,  44  Neb.  269,  62  N. 
\V.  470;  Mallard  v.  First  National  Bank,  40 
Neb.  784,  59  N.  W.  511;  Dennis  v.  Omaha 
Nat.  Bank,  19  Neb.  675,  28  N.  W.  512;  Ben- 
1k)w  v.  Boyer,  89  Iowa,  494,  56  N.  W.  544; 
Porter  v.  Chapman,  65  Cal.  365,  4  Pac.  237; 
Campbell  v.  Potter,  29  S.  W.  139,  16  Ky. 
Law  Rep.  535.  These  cases  are  taken  from 
25  Century  Digest,  cols.  2544,  2545. 


All  these  cases  hold  that  the  proof  of  these 
facts,  while  competent  and  very  persuasive 
evidence,  Is  not  conclusive  of  the  abandon- 
ment of  a  homestead,  but  Is  to  be  consider- 
ed in  determining  whether  the  homestead  was 
left  temporarily  or  permanently,  which  is  the 
matter  to  be  determined  at  last.  In  15  Ency. 
647,  in  speaking  of  this  matter,  the  text  says: 
"But  this  presumption  is  not  conclusive.  If 
the  attendant  circumstances  show  that  the 
new  home  was  Intended  to  be  used  only  as 
a  temporary  residence,  there  will  be  no  aban- 
donment" And  in  note  4  tcr  the  text  are  cited 
cases  from  Arkansas  and  Texas.  In  21  Cyc. 
601,  the  text  says:  "If  the  debtor  removes 
from  the  home  property  for  the  purpose  of 
obtaining  better  educational  facilities  for  his 
children,  bis  absence  is  not  regarded  as  an 
abandonment,  if  the  removal  is  not  to  be 
permanent"— citing  divers  cases  from  Ken- 
tucky, a  case  from  Missouri,  divers  cases  from 
Texas,  one  case  from  Wisconsin,  and  also 
citing  the  case  "of  Campbell  v.  Adair,  45  Miss. 
170.  We  adopt  the  reasoning  and  conclusion 
of  these  cases.  They  are  to  be  differentiated 
from  Thompson  v.  Tlllotson,  56  Miss.  36, 
where  the  homesteader  removed  from  his 
place  in  January,  1875,  and  "had  not  return- 
ed, nor,  so  far  as  the  record  indicates,  did 
he  propose  to  return  to  it,  when  the  final  de- 
cree passed  In  1877."  In  short,  in  that  cast* 
there  was  no  definite  purpose  of  returning  to 
the  homestead. 

Affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  WOOTEN  COT- 
TON OIL  CO.   (No.  13,086.) 

(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Circuit  Court,  Coahoma  County ; 
Sam  C.  Cook,  Judge. 

Action  by  the  Wooten  Cotton  Oil  Company 
against  the  Yazoo  &  Mississippi  Valley  Railroad 
Company  for  delay  in  delivery  of  various  cotton 
shipments.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  bill  of  particulars  showed  the  number  of 
bales  of  cotton  delivered  to  the  railroad  com- 
pany for  shipment,  the  place  from  which  ship- 
ped, the  distance  to  Clarksdale,  the  date  of  re- 
ceipt of  cotton  for  shipment,  and  date  of  de- 
livery at  Clarksdale,  and  also  showed  the  de- 
cline in  the  price  of  cotton  between  the  time 
when  it  could  reasonably  have  been  delivered  to 
appellee  and  the  time  it  actually  was  delivered, 
which,  according  to  the  contention  of  appellee, 
was  an  unreasonable  delay,  wherefore  suit  is 
brought  to  recover  the  loss  sustained  by  the  de- 
cline in  price.  The  appellant  pleaded  a  special 
contract  exempting  it  from  damages  in  case  of 
delay  from  unavoidable  causes,  which  it  alleged 
to  be  (1)  an  unprecedented  cotton  crop,  being 
much  larger  than  for  several  years  before,  which 
appellant  could  not  foresee,  and  which  created 
such  a  press  of  business  as  to  render  appellant 
unable  to  move  the  cotton  with  greater  dispatch 
than  it  did ;  (2)  its  inability  to  furnish  more 
cars  than  were  furnished:  (3)  its  inability  to 
secure  labor  to  handle  the  cotton  promptly ; 
(4)  a  blockade  of  its  tracks.  It  is  admitted, 
however,  that  all  these  facts  were  known  by  the 
appellant  when  it  accepted  the  cotton  for  de- 
livery. Appellant  also  charged  that  appellee 
knew  all  of  these  facts  at  the  time  the  cotton. 
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was  delivered  to  appellant.  Appellee,  however, 
in  its  replication,  denied  knowledge  of  the  factB 
alleged.  The  case  was  submitted  to  a  jury,  who 
found  for  appellee  in  the  sum  of  $6,581,  being 
the  amount  ascertained  to  be  the  difference  in 
the  price  of  the  cotton  between  the  date  it 
should  have  been  delivered  and  date  of  delivery. 

C.  N.  Burch,  Albert  W.  Biggs,  Mayes  &  Long- 
street,  and  Chalmers  Alexander,  for  appellant. 
J.  VV.  Cutrer  and  Brewer  &  Watkins,  for  ap- 
pellee. 

WHITFIELD,  C.  J.  In  the  case  of  Y.  &  M. 
V.  R.  R.  Co.  v.  Blum,  89  Miss.  242,  42  South. 
282,  we  held  that  the  demurrer  to  the  special 
plea  filed  by  the  railroad  company  should  have 
been  overruled,  and  that  if  the  facts  set  up  in 
that  special  plea  had  been  established  by  the 
evidence  the  railroad  company  should  have  been 
exonerated.  The  special  pleas  in  this*  case  are 
practically  the  same  as  those  in  that  case,  but 
the  course  of  procedure  on  the  part  of  plaintiff 
was  very  much  wiser  here  than  there;  since, 
instead  of  frittering  away  time  by  demurring, 
the  plaintiff  here  joined  issue  on  the  special 
pleas  and  went  to  the  jury  on  the  testimony. 
The  appellant  wholly  failed  to  establish  by 
proof  the  allegations  of  its  special  pleas. 

Wherefore  the  judgment  "is  affirmed. 


GULF  COMPRESS  CO.  v.  STATE  ex  reL 

THAMES,  Dist  Atty.    (No.  13,364.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty; J.  S.  Hicks,  Chancellor. 
■  Action  by  the  state,  on  the  relation  of  James 
D.  Thames,  district  attorney,  against  the  Gulf 
Compress  Company.  Decree  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

PER  CURIAM.  Affirmed. 


THOMPSON  v.  STATE. 
(Supreme  Court  of  Florida,  Division  B.  June 
8.  1908.) 

Criminal  Law  —  Tbial  —  Evidence— Objec- 
tions— Stbiking  Out— Appeal— Review. 
If  a  question  is  propounded  to  a  witness 
which  tends  to  elicit  improper  testimony,  it  is 
the  duty  of  the  opposite  party  to  object  to  it 
and  obtain  a  ruling  on  his  objection.  If  im- 
proper testimony  is  given  in  response  to  a  prop- 
er question,  the  proper  method  of  removing  it 
from  the  consideration  of  the  jury  is  a  motion 
to  strike  it  If  improper  testimony  is  given  in 
response  to  an  improper  question  to  which  no 
objection  is  made,  a  motion  to  strike  is  the  rec- 
ognized mode  of  removing  it.  but  in  such  a  case 
the  granting  or  refusing  the  motion  is  in  the 
sound  discretion  of  the  trial  court,  and,  on  ap- 
peal, an  abuse  of  such  discretion  must  be  shown. 

fEd.  Note.— For  cases  in  point,  spp  Cent  Dig. 
vol.  14,  Criminal  Law.  §8  1639-1644.] 
(Syllabus  by  the  Court.) 

Error  to  Criminal  Court  of  Record,  Es- 
cambia County;  E.  D.  Beggs,  Judge. 

Ben  Thompson  was  convicted  of  arson,  and 
brings  error.  Affirmed. 

Geo.  W.  Parker,  for  plaintiff  in  error. 

HOCKER,  J.  An  Information  was  filed 
against  Ben  Thompson,  the  plaintiff  In  error, 
In  the  criminal  court  of  record  of  Escambia 
county,  charging  him  with  willfully  and  ma- 
liciously setting  fire  to  and  During  a  barn, 


the  property  of  W.  C.  Barrlneau.  la  th:<- 
county,  on  the  2d  of  February,  1908.  Th* 
case  was  tried  in  March,  1908,  and  d«> 
fendant  was  convicted  and  sentenced  to  im- 
prisonment In  the  state  prison,*  which  se 
tence  he  seeks  to  reverse  here  on  writ  of  er- 
ror. 

The  second,  third,  and.  fourth  assignments 
of  error  are  as  follows,  viz.: 

"(2)  The  court  below  erred  in  overrulinc 
the  plaintiffs  In  error  objection  to  the  ad- 
mission of  the  testimony  of  Mr.  W.  C  Bar- 
rlneau, to  wit:  'I  missed  some  other  thins- 
that  same  night,  a  rain  coat  and  a  lanterr- 
froni  my  front  gallery,  which  I  have  never 
seen  since.' 

"(3)  The  court  below  erred  In  admitting 
the  testimony  of  Mr.  W.  C.  Barrlneau.  as 
follows,  to  wit:  'I  sold  the  defendant  a 
suit  of  clothes  with  the  understanding  that 
the  title  was  to  remain  In  me  until  the 
clothes  were  paid  for,  and  the  defendant  had 
them  in  the  house  where  he  was  staying, 
and  he  carried  these  away  with  him  the 
same  night' 

"(4)  The  court  below  erred  In  admitting 
the  testimony  of  Mr.  Zack  Iufinger.  as  fol- 
lows: 'I  saw  the  defendant  and  Rollin  Bail- 
ey about  10  o'clock  on  the  night  of  Febru- 
ary the  2d,  this  year,  and  bought  this  coat 
that  I  have  on  from  the  defendant  for  <$!■ 
dollar.  He  had  a  storm  lantern  with  hitu 
that  he  wanted  to  sell  me  at  the  same  tim- 
Bailey  had  a  rain  coat  that  he  offered  to  I 
me.' " 

The  testimony  as  contained  in  the  record 
is  in  narrative  form,  and  we  deem  it  best, 
in  passing  on  the  assignments  of  error,  t- 
give  Its  substance. 

W.  C.  Barrlneau  testified:  That  he  lived 
near  Molino,  in  Escambia  county,  and  wa< 
engaged  1b  the  naval  stores  business  and 
farming.  That  he  knew  the  defendant  Ben 
Thompson;  had  the  latter  In  his  employ- 
ment prior  to  the  time  his  barn  was  burned 
on  the  2d  of  February.  1908.  That  he  had 
defendant  in  the  woods  with  him,  and  he 
would  not  work  very  well,  so  told  him  be 
could  come  In  and  work  on  the  farm,  if  be 
would  work  as  he  ought  to  do,  and  that  b 
could  eat  In  the  kitchen  and  live  in  a  house 
In  the  back  yard,  which  he  did,  and  thin.* 
went  all  right  for  a  while.  While  witc^? 
was  away  from  home,  Ben  gave  the  wif- 
of  the  witness  some  saucy  words,  and  witno-* 
told  him  about  It,  gave  him  a  whipping,  and 
told  him  to  leave  the  place;  but  Ben  said 
he  did  not  want  to  go,  but  wanted  to  stay, 
which  witness  told  him  he  might  do  if  be 
would  work  and  behave  himself.  That  wit- 
ness would  see  he  had  some  money  each 
pay  day.  That  Ben  made  a  better  servant 
after  witness  whipped  him.  That  on  the  2d 
of  February,  1908,  the  defendant  and  an- 
other boy  who  was  at  work  for  witness  fed 
the  cows  in  the  barn  as  they  did  each  even- 
ing, and  afterwards  had  their  supper,  and 
went  out  to  the  house  in  which  they  stayed 
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at  night,  and  witness  called  them  out  and 
gave  them  a  lantern,  and  ordered  them  to  go 
and  feed  another  cow  in  the  barn.  That  they 
took  the  bucket  and  went  out  that  way,  and 
witness  never  saw  them  any  more  that  night 
That  about  a  half  hour  after  they  had  gone 
witness  discovered  the  barn  on  fire  in  the  top. 
That  there  were  16  cows  in  the  barn,  and 
witness  got  them  all  out  except  four.  That 
he  missed  some  other  things  that  same  night, 
a  rain  coat  and  a  lantern,  from  the  front 
gallery,  which  witness  bas  never  seen  since 
— a  storm  lantern  with  a  covered  protector. 

The  record  shows  that  counsel  for  defend- 
ant here  objected  to  the  admission  of  the 
testimony  as  to  the  coat  and  lantern  upon 
the  ground  that  It  was  immaterial,  Irrele- 
vant, and  an  attack  on  defendant's  charac- 
ter calculated  to  prejudice  the  Jury.  The 
objection  was  overruled,  and  the  defendant 
excepted.  The  witness  then  proceeds  to  say 
that  be  had  sold  the  defendant  a  suit  of 
clothes  upon  the  understanding  that  the  ti- 
tle was  to  remain  in  witness  until  the  clothes 
were  paid  for,  and  that  defendant  carried 
them  away  with  him  the  same  night,  and 
that  witness  recognizes  the  coat  Zack  In- 
fi tiger,  one  of  the  witnesses,  Is  wearing  as  the 
coat  to  the  suit. 

Counsel  for  defendant  objected  to  this  tes- 
timony on  the  same  grounds  as  before  stated, 
which  objection  was  overruled,  and  the  de- 
fendant excepted.  The  witness  then  states 
he  did  not  know  that  defendant  and  Rollin 
Bailey  had  any  Intention  of  leaving  bis  place 
that  night;  that  they  never  gave  him  any 
notice,  and  he  never  heard  of  them  again 
until  they  were  arrested  by  the  deputy  sher- 
iff near  Pine  Barren,  going  north ;  that  wit- 
ness never  saw  them  after  he  sent  them  out 
to  feed  the  cow ;  that  the  barn  was  his  prop- 
erty, and  was  burned  to  the  ground;  that 
there  was  no  way  for  the  barn  to  catch  fire 
accidentally — no  fireplace  or  stove,  and  no 
lamps  ever  carried  in  there.  A  lantern  was 
always  used  at  night  The  top  of  the  barn 
was  filled  with  bay,  and  a  match  would 
set  the  whole  thing  ablaze. 

J.  R.  Stewart  testified:  That  he  knew 
Ben  Thompson.  Both  were  employed  by  Mr. 
Barrineau  in  this  county.  Also  knew  Rol- 
lin Bailey,  another  boy  who  worked  for  Mr. 
Barrineau.  That  he  and  they  lived  In  a 
house  in  the  back  yard  of  Mr.  Barrlneau's 
house — they  in  one  side  and  he  in  the  other. 
Witness  saw  them  on  February  2,  1908. 
They  came  Into  their  side  about  dark,  and 
Rollin  asked  witness  for  a  match.  Witness 
gave  him  some  matches  through  a  hole  in 
the  wall,  and  they  made  a  fire.  Afterwards 
they  went  to  their  supper,  and  witness  never 
saw  them  any  more.  After  that  he  saw  Mr. 
Barrlneau's  barn  on  fire  in  the  top.  That 
It  was  not  unusual  for  them  to  ask  for 
matches. 

Cicero  Grimes  testified:  That  he  worked 
for  Mr.  Barrineau.  That  he  knew  defend- 
ant and  knew  of  Mr.  Barrlneau's  whipping 


him.  That  he  heard  him  say  one  night  in 
the  quarters  about  a  week  before  the  barn 
was  burned  he  did  not  have  to  stay  with 
Mr.  Barrineau  all  the  time  and  would  get 
even  with  him. 

Will  Lee  testified  to  about  the  same  effect 
as  Grimes. 

Zack  Inflnger  testified:  That  he  lived  at 
Mollno,  was  night  watchman  at  the  brick 
yard.  That  he  saw  defendant  and  Rollin 
Bailey  about  10  o'clock  on  the  night  of  Feb- 
ruary 2,  1908,  and  bought  the  coat  he  had 
on  from  defendant  for  $1,  which  he  consider- 
ed a  bargain.  That  defendant  had  a  storm 
lantern  with  him  that  he  wanted  to  sell  at 
the  same  time,  and  that  Bailey  had  a  rain 
coat  that  he  wanted  to  sell.  Here  the  rec- 
ord shows  the  defendant's  counsel  objected 
to  the  admission  of  this  testimnoy  on  practi- 
cally the  same  ground  as  he  made  to  former 
testimony,  which  objection  was  overruled. 

It  does  not  appear  from  this  record  any 
objections  were  made  to  any  question  pro- 
pounded by  the  state  to  any  one  of  Its  wit- 
nesses. The  objections  all  appear  to  have 
been  after  the  witnesses  had  testified.  If 
questions  were  propounded  which  tended  to 
elicit  improper  testimony,  it  was  the  duty 
of  the  defendant  to  object  to  them,  and  ob- 
tain rulings  on  his  objections.  If  improper 
testimony  is  given  in  response  to  a  proper 
question,  the  proper  method  of  removing  it 
from  the  consideration  of  the  Jury  is  by  a 
motion  to  strike  it  If  improper  testimony 
is  given  In  response  to  an  improper  question 
to  which  no  objection  was  made,  a  motion 
to  strike  is  the  recognized  method  of  pro- 
cedure; but  in  such  a  case  it  seems  to  be 
general  law  the  party  moving  Is  not  entitled 
as  of  right  to  have  it  stricken  out  on  motion. 
The  granting  or  refusing  such  a  motion  Is 
in  the  sound  discretion  of  the  court,  and  on 
appeal  an  abuse  of  such  discretion  must  be 
shown.  22  Ency.  PI.  &  Pr.  1310-1315.  This 
court  in  a  large  number  of  cases  has  in  a 
general  way  approved  these  views.  See  Jack- 
sonville, T.  &  K.  W.  Ry.  Co.  v.  Peninsular 
Land,  Transp.  &  Mfg.  Co.,  27  Fla.  1,  text 
105.  9  South.  661,  17  L.  R.  A.  65;  Ortiz  v. 
State,  30  Fla.  256,  11  South.  611;  Bishop 
v.  Taylor,  41  Fla.  77,  25  South.  287;  Schley 
v.  State,  48  Fla.  53,  text  57,  37  South.  518; 
Lewis  v.  State  (Fla.)  45  South.  998;  Skin- 
ner Mfg.  Co.  v.  Douvllle  (Fla.)  44  South. 
1014;  Caldwell  &  Larkin  v.  State,  50  Fla. 
4,  39  South.  188. 

In  the  case  of  Piatt  v.  Rowand  (Fla.)  45 
South.  32,  this  court  said:  "Where  no  ob- 
jections are  interposed  to  questions  propound- 
ed to  a  witness,  and  his  testimony  is  admit- 
ted without  objection,  the  party  so  falling  to 
object,  is  not  entitled  as  a  matter  of  right 
to  have  the  responsive  testimony  of  the  wit- 
ness stricken  out  on  motion,  even  though  it 
be  Irrelevant  or  incomiietent,  and  open  to 
attack  by  proper  grounds  of  objection."  Ap- 
plying these  principles  to  the  facts  of  this 
case,  where  there  does  not  appear  to  have 
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been  any  objection  to  the  questions  which 
elicited  the  testimony  which  is  challenged 
as  improper,  but  which  undoubtedly  bears 
upon  the  motives  of  the  accused,  and  no  mo- 
tion made  to  strike  the  same,  but  apparently 
objections  were  Interposed  to  It  only  after 
It  had  been  admitted,  we  feel  constrained 
to  adhere  to  the  rules  heretofore  followed. 
We  find  no  reversible  error  under  these  as- 
signments. 

The  first  assignment  is  based  on  the  action 
of  the  court  overruling  the  motion  for  a 
new  trial.  Under  this  assignment,  it  is  con- 
tended that  the  verdict  is  not  sustained  by 
the  evidence.  We  have  carefully  considered 
the  evidence,  and  do  not  feel  warranted  In 
saying  that  It  is  not  sufficient  to  sustain  the 
verdict. 

The  judgment  of  the  court  below  is  affirmed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


AVERT  et  al.  v.  LOCK. 
(Supreme  Court  of  Florida,  Division  B.  June 
8.  1908.) 

Adverse  Possession— Evidence— Ejectment. 

Every  presumption  is  in  favor  of  a  pos- 
session in  subordination  to  the  title  of  the  true 
owner,  and,  where  a  defendant  in  an  ejectment 
suit  relies  upon  a  title  by  adverse  possession, 
without  color  of  title,  he  must  show  an  actual, 
continuous,  and  uninterrupted  possession,  such 
as  the  statute  requires,  for  the  full  statutory 
period;  and,  when  the  evidence  offered  to  es- 
tablish adverse  possession  is  uncertain  as  to 
the  date  when  the  acts  constituting  adverse  pos- 
session were  commenced,  and  does  not  clearly 
show  that  they  were  commenced  a  sufficiently 
long  time  before  a  suit  to  recover  possession 
is  brought  by  the  true  Owner  as  to  render  the 
bar  of  the  statute  complete,  the  defense  of  ad- 
verse possession  cannot  avail. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Escambia  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  John  C.  Avery  and  others  against 
Dime  Lock.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Reversed 

Blount  &  Blount  &  Carter,  for  plaintiffs  in 
error.  Sullivan  &  Sullivan,  for  defendant  in 
error. 

HOCKER,  J.  The  plaintiffs  in  error 
brought  an  action  of  ejectment  against  the 
defendant  in  error  in  the  circuit  court  of  Es- 
cambia county  for  the  recovery  of  four  acres 
of  inclosed  land  occupied  by  the  latter  In  the 
W.  %  of  S.  E.  %,  section  21,  township  1  N., 
range  30  W.  A  plea  of  not  guilty  was  filed, 
aud  at  the  term  In  December,  1907,  .a  trial 
was  had  which  resulted  In  a  verdict  and  Judg- 
ment for  the  defendant.  The  plaintiffs  seek  to 
reverse  this  judgment  on  writ  of  error.  The 
plaintiffs  show  a  chain  of  title  from  the  Unit- 
ed States  government  and  intermediate  gran- 
tors. 


The  defendant  offered  and  read  in  evidence 
a  tax  deed  to  A.  J.  Mackey  dated  the  14th 
day  of  July,  1892,  and  also  a  deed  by  A.  J. 
Mackey  and  wife  to  Chas.  Krueger,  dated  2d 
of  October,  1895,  and  also  a  deed  from  Krue- 
ger and  wife  to  J.  T.  Harper  dated  1st  of 
October,  1898,  all  said  deeds  embracing  the 
land  in  controversy.  The  defendant  by  his 
own  testimony  and  that  of  Harper  shows  that 
he  bought  the  land  in  dispute  from  Harper  in 
the  year  1900,  about  18  months  before  Harper 
undertook  to  execute  a  deed  of  the  land  to 
the  defendant,  but  it  did  not  describe  the 
land  in  dispute,  and  was  not  introduced  in 
evidence,  and  only  used  to  fix  the  date  when 
the  land  was  sold  to  the  defendant.  The  date 
of  this  deed  was  the  13th  of  November,  1901. 
No  objection  was  made  by  the  plaintiffs  to  the 
introduction  of  the  tax  deed,  but  they  offered 
in  evidence  a  certified  copy  of  the  assessment 
of  the  W.  %  of  S.  E.  %  of  section  27,  town- 
ship 1  N.,  range  30  W.,  for  state  and  county 
taxes  for  1890.  No  objection  was  made  by  the 
defendant  to  the  introduction  of  this  certified 
copy  of  the  assessment  roll,  and  we  are  not 
informed  by  the  brief  of  plaintiff  of  the  pur- 
pose of  its  introduction.  The  defendant  says 
in  bis  brief  that  it  was  introduced  to  show 
that  the  tax  deed  was  void  because  the  as- 
sessment does  not  show  whether  the  township 
was  north  or  south  of  the  meridian  line.  The 
Judge  in  his  charge  instructed  the  jury  that 
the  tax  deed  was  void,  and  the  defendant,  if 
he  desired  to  do  so,  is  not  in  a  situation  to 
question  the  correctness  of  this  charge.  The 
case  turned  on  the  question  of  adverse  posses- 
sion by  the  defendant  without  color  of  title 
for  seven  years. 

The  judge  below  charged  the  jury,  in  sub- 
stance, that,  to  constitute  title  by  adverse 
possession  In  the  defendant,  he  must  show  a 
continuous  unbroken  open  notorious  adverse 
possession  under  claim  of  right  for  the  full 
'  period  of  seven  years.  The  plaintiff  excepted 
to  this  portion  of  the  charge ;  and  Insists  here 
that  the  statute  prescribing  seven  years  as  giv- 
ing title  by  adverse  possession,  being  chapter 
4916,  p.  49,  Laws  1901,  has  no  application  t<> 
this  case,  but  that  under  Const,  art  3.  f  33. 
It  is  governed  by  chapter  4412,  p.  173,  Laws 
1895,  prescribing  20  years  as  the  limitation. 

Under  the  circumstances  of  this  case  we 
do  not  think  it  necessary  to  determine  this 
question.  There  was  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  not  sup- 
ported by,  and  was  contrary  to,  the  evidence. 
This  motion  was  overruled,  an  exception  not- 
ed, and  the  question  is  presented  by  the 
brief  of  the  plaintiff  in  error. 

This  court  held  In  the  case  of  Gould  v.  Carr. 
33  Fla.  523,  15  South.  259,  24  L.  R.  A.  130. 
that  the  possession  necessary  to  confer  title 
under  an  adverse  holding  must  be  actual  con- 
tinuous and  adverse  to  the  legal  title  for  the 
statutory  period  to  bar  a  suit  by  the  owner 
of  the  legal  title. 

In  the  case  of  Gilbert  v.  Southern  Land  & 
Timber  Company,  53  Fla.  319,  43  South.  754, 
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we  held  that  every  presumption  is  in  favor  of 
a  possession  in  subordination  to  the  title  of 
the  true  owner,  and  an  adverse  possession 
us  agaiust  such  owner  must  be  established  by 
clear  and  positive  proof,  and  that  when  tbe 
evidence  offered  to  establish  adverse  posses- 
sion is  uncertain  as  to  tbe  date  when  the 
acts  constituting  adverse  possession  were  com- 
menced, and  does  not  clearly  show  that  they 
were  commenced  seven  years  before  an  action 
of  ejectment  by  tbe  true  owner  is  brought  to 
recover  the  land  held  adversely,  a  verdict  and 
judgment  in  favor  of  the  true  owner  will  not 
be  reversed. 

The  testimony  of  the  defendant,  Dime  Lock, 
upon  the  question  of  adverse  possession,  was 
in  substance  as  follows:  That  he  built  a 
fence  around  a  part  of  the  four  acres  in  dis- 
pute and  a  small  house  inside  the  fence  about 
the  same  time.  Tbat  be  lived  in  tbe  house, 
and  cleared  and  cultivated  land  inside  the 
fence  ever  since.  That  the  house  was  built 
about  eight  years  ago.  That  he  bought  tbe 
land  from  John  T.  Harper,  and  built  the  fence 
and  house  and  began  clearing  the  land  as  soon 
as  he  bought  it.  That  Harper  went  on  the 
land  embraced  in  his  deed  from  Krueger  with 
him  (Lock),  and  asked  him  to  look  after  the 
land  and  promised  htm  a  piece,  which  he  did. 
That  he  (Lock)  had  some  of  the  land  fenced 
in  before  the  house  was  built.  That  he  testi- 
fied "this  morning"  in  the  case  of  Hyer  v. 
Davis  he  had  been  in  possession  of  this  land 
only  about  six  years.  That  he  had  thought 
over  the  matter  since,  and  now  says  he  bad 
been  in  possession  about  eight  years.  That 
be  has  nothing  to  go  by  except  his  recollec- 
tion— does  not  remember  the  time  of  the  year 
be  went  there,  nor  the  year.  That  he  receiv- 
ed a  certain  deed  from  Harper  about  a  year 
and  a  half  after  he  built  the  fence.  That  he 
knows  of  no  other  circumstance  which  im- 
presses his  mind,  except  that  he  has  a  child 
10  years  old  which  was  born  after  he  moved 
on  this  place. 

Mr.  J.  T.  Harper  testified  for  the  defendant 
that  he  sold  Dime  Lock  the  property  in  dis- 
pute and  gave  him  a  deed  when  he  had  finish- 
ed paying  for  it.  This  deed  was  not  intro- 
duced in  evidence,  as  it  did  not  describe  the 
land  properly,  but  was  used  by  Mr.  Harper 
to  refresh  his  memory  as  to  its  date,  which 
was  November  13,  1901.  Mr.  Harper  testified 
that  he  sold  the  land  to  Dime  Lock  about  18 
months  prior  to  the  13th  day  of  November, 
1001.  He  does  not  think  It  was  more,  but 
Just  about  that  length  of  time — that  Dime 
Lock  began  building  his  fence  about  18 
months  prior  to  the  13th  of  November,  1901. 

Flem  Brooks  testified  for  the  defendant  that 
he  (Dime  Lock)  went  on  the  land  where  he 
lives  now  about  eight  years  ago;  that  he 
could  not  give  the  date,  and  could  not  be  posi- 
tive of  the  exact  time  he  built  his  fence ;  that 
he  knows  he  was  there  In  the  year  1900. 

E.  A.  Griffin  testified  for  the  defendant.  In 
substance,  that  he  bought  10  acres  of  land  for 


his  wife  by  deed  dated  the  27th  of  October, 
1899,  near  the  laud  in  controversy ;  that  more 
than  six  months — perhaps  a  year  or  more — 
after  he  got  his  deed,  he  moved  out  there  on 
tbe  land  he  had  bought;  that  he  moved  out 
there  and  lived  about  a  half  mile  from  the 
land  in  dispute ;  that  at  that  time  Dime  Lock 
was  building  his  house  and  fence  where  he 
now  lives,  and  moved  in  the  house  when  It 
was  ready  for  him  to  move  in. 

Mrs.  Daniel  Wilkinson  testified  in  behalf  of 
the  plaintiff  that  she  lived  near  the  land  In 
dispute  until  the  lGth  of  July,  1900,  when  she 
moved  to  Pensacola;  that,  when  she  left, 
Dime  Lock  lived  on  the  quarter  section  west 
of  the  land  in  dispute;  and  that  he  had  not 
made  any  improvements  on  the  property  in 
controversy  at  that  time.  She  is  very  posi- 
tive as  to  these  facts. 

The  suit  in  the  instant  case  was  begun  on 
the  5th  of  March,  1907,  when  the  summons 
was  Issued  and  served.  The  testimony  of  the 
defendant  and  his  witnesses  tends  to  show 
that  he  began  his  improvements  on  a  part  of 
tbe  four  acres  sued  for  about  18  months  prior 
to  the  13th  of  November,  1901,  which  would 
be  about  the  13th  of  May,  1900.  He  appears, 
therefore,  to  lack  more  than  two  months  of 
seven  years'  adverse  possession  when  this  suit 
was  brought.  It  Is  true  the  defendant  says 
that,  when  he  testified  (December  21,  1907), 
he  had  a  child  10  years  old  who  was  born  on 
this  place  after  he  moved  there.  This  would 
require  that  he  should  have  been  on  the  prop- 
erly in  dispute  In  December,  1897,  or  earlier, 
a  year  before  Chas.  Krueger  and  wife  convey- 
ed the  land  to  J.  T.  Harper,  from  whom  the 
defendant  claims  he  bought  it,  after  the  con- 
veyance to  Harper.  This  part  of  the  defend- 
ant's testimony  Is  therefore  Inconsistent  with 
other  undisputed  facts,  and  cannot  be  accept- 
ed as  true.  Admitting  then,  for  the  purposes 
of  this  case,  that  the  seven  years'  limitation 
was  applicable,  the  evidence  does  not  clearly 
and  satisfactorily  show  adverse  possession  by 
the  defendant  for  that  length  of  time.  Giv- 
ing the  most  favorable  construction  to  tbe 
testimony  of  the  defendant,  it  is  uncertain  as 
to  the  date  when  his  adverse  possession  com- 
menced. 

We  think  the  circuit  Judge  erred  In  overrul- 
ing the  motion  for  a  new  trial,  and  therefore 
the  judgment  below  Is  reversed,  and  a  new 
trial  ordered. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEPORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


NEAL  v.  STATE. 
(Supreme  Court  of  Florida.  Division  A.  June 
8,  1908.) 

Embezzlement— Acts  of  Servant. 

Evidence  that  a  laundress,  upon  discover- 
ing in  a  clothes'  basket  committed  to  her  a  bag 
of  money  belonging  to  her  employer  accidentally 
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laced  therein,  recognized  her  duty  to  return  the 
ag  to  its  owner,  but  subsequently  and  before 
so  returning  it  fraudulently  converted  the  mon- 
ey, will  support  a  conviction  of  embezzlement 
under  Gen.  St.  1906.  §  3311,  condemning  the 
act  by  a  servant  as  to  anything  of  value  which 
has  come  into  his  possession,  care,  custody  or 
control  by  reason  of  his  employment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Embezzlement,  85  H.  12.] 

Taylor  and  Parkhill,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Marlon  County; 
William  S.  Bullock,  Judge. 

Lilly  Neal  was  convicted  of  embezzlement, 
and  brings  error.   Affirmed  on  rehearing. 

R.  B.  Bullock,  for  plaintiff  in  error. 

On  Rehearing. 

COCKRELL,  J.  Upon  application  of  the 
plaintiff  in  error,  It  being  made  satisfactorily 
to  appear  that  the  omission  of  the  motion  for 
new  trial  from  the  bill  of  exceptions  was  due 
wholly  to  an  accidental  and  mechanical  mis- 
placing of  the  pages  of  the  transcript,  a  cor- 
rection ha b  been  allowed  and  a  rehearing 
granted. 

There  was  evidence  from  which  the  jury 
was  permitted  to  And  the  following  facts: 
Mrs.  Henderson,  the  wife  of  the  prosecuting 
witness,  by  accident  put  into  the  basket  con- 
taining soiled  clothes  a  cloth  bag  containing 
over  $2,000  in  paper  money,  which  was  de- 
livered to  her  laundress,  Lilly  Neal.  Upon 
opening  the  bundle  at  her  home,  Lilly  dis- 
covered the  money,  and  at  once  exclaimed  to 
one  who  was  present,  "Look  here,  Frank, 
what  Mrs.  Henderson  put  In  the  clothes;  I 
will  take  it  back  to  her  now" — but  was  after- 
wards persuaded  or  coerced  by  Frank  not  to 
do  so.  She  subsequently  denied  having  re- 
ceived the  money.  The  single  question  pre- 
sented is  whether  statutory  embezzlement  has 
been  made  out ;  the  contention  being  that  the 
acts  constitute  larceny  rather  than  embezzle- 
ment. 

In  Finlayson  v.  State,  48  Fla.  81,  35  South. 
203,  we  held  that  one  who  obtains  possession 
by  trick,  device,  or  fraud  with  Intent  at  the 
time  to  appropriate  the  property  to  his  own 
use,  the  owner  Intending  to  part  with  the  pos- 
session only,  may  be  guilty  of  larceny,  but  in 
Wilson  v.  State,  47  Fla.  118,  36  South.  580, 
we  refused  to  Interfere  with  a  conviction  of 
embezzlement,  there  being  sufficient  in  the 
evidence  upon  which  to  base  a  finding  that 
the  original  taking  was  Innocent,  and  that 
the  felonious  intent  was  formed  after  the 
possession  was  innocently  acquired. 

In  the  case  now  before  us  no  trespass  of 
any  kind  was  committed  by  Lilly  when  she 
discovered  her  accidental  custody  of  the  mon- 
ey, and  her  Intent  at  once  to  restore  that  cus- 
tody to  the  rightful  owner  was  manifested 
and  declared.  So  far  the  case  lies  clearly 
on  the  side  of  embezzlement  rather  than  of 
larceny  (see  Queen  v.  Ashwell,  16  Q.  B.  Dlv. 


190) ;  but  does  it  yet  measure  up  fully  to  the 
crime  of  which  conviction  was  had? 

In  Tipton  v.  State,  53  Fla.  69,  43  South. 
684,  we  said  that  one  who  is  not  lawfully  the 
agent  or  servant  of  another  and  does  not 
pretend  or  hold  himself  out  to  be  such,  and 
holds  no  relation  of  trust  or  confidence  to- 
wards his  alleged  principal  or  master,  is  not 
within  the  statute.  Tipton  was  indicted  on 
two  counts,  in  the  one  for  embezzling  from 
R.  A.  Lamb,  and  in  the  other  from  the  ex- 
press company,  and  was  convicted  of  the  lat- 
ter. The  evidence  showed  plainly  that  Lamb's 
property  was  taken  and  that  Lamb  alone  em- 
ployed Tipton;  the  express  company  being 
concerned  neither  with  the  property  convert- 
ed nor  with  the  employment  of  Tipton. 

Lilly  Neal  acquired  the  custody  of  the  cloth 
bag  containing  the  roll  of  money  only  by  vir- 
tue of  her  employment.  We  may  admit  that 
possession  in  its  narrow,  technical  seuse  was 
never  rightfully  hers;  but  that  admission 
does  not  help.  Our  statute  is  much  broader 
than  that  of  other  states,  and  Includes  what- 
ever may  have  come  into  an  employe's  posses- 
sion, care,  custody,  or  control  by  reason  of 
his  employment.  The  statute  is  not  in  terms 
restrictive  to  a  conscious  act  on  the  part  of 
the  owner  or  employer,  and  there  is  here 
present  the  conscious  act  on  the  part  of  the 
employe  voluntarily  accepting  for  a  time  the 
custodianship  of  the  money,  recognizing  her 
obligation  to  return  it  to  its  rightful  owner, 
for  whom  she  was  then  holding  it,  a  self-im- 
posed, but  accepted,  bailment,  so  to  speak. 
Imposed  only  by  reason  of  the  fact  that  the 
holder  was  Intrusted  with  employment  by 
the  owner,  and  thereby  had  secured  posses- 
sion of  the  larger  receptacle  that  contained 
the  soiled  clothes,  as  also  the  bag  of  money. 

A  search  of  the  authorities  has  given  us 
little  or  no  assistance,  because  of  the  more 
limited  definition  of  embezzlement  usually 
obtaining.  A  close  consideration  of  our  own 
statute,  however,  leads  us  to  the  conclusion 
that  the  peculiar  facts  of  this  case  come  with- 
in its  condemnation  and  that  the  verdict  is 
not  against  the  evidence. 

The  judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  WHITFIELD, 
J.,  concur. 

HOCKER,  J.,  concurs  in  the  opinion. 

TAYLOR,  J.  (dissenting).  After  mature  re- 
flection, I  am  unable  to  agree  to  the  conclu- 
sion reached  in  the  opinion  prepared  in  this 
case  by  Mr.  Justice  COCKRELL  that  under 
our  statute  a  case  of  embezzlement  is  made 
by  the  facts  In  proof.  Those  facts.  In  brief, 
are  that  the  owner  of  quite  a  large  sum  of 
money  exceeding  a  thousand  dollars  unin- 
tentionally and  carelessly  placed  the  recept- 
acle that  contained  It  in  a  basket  of  soiled 
clothing.  This  clothing,  but  not  the  money, 
was  intentionally  sent  to  the  defendant  to  be 
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laundered;  the  owner  not  dreaming  that  he 
was  at  the  same  time  sending  her  his  money. 
She  discovered  the  mine  of  wealth  of  which 
she  had  so  accidentally  come  in  possession, 
and,  listening  to  the  voice  of  a  tempter,  ap- 
propriated It  to  her  own  use.  There  was  no 
Intentional  intrusting  of  the  money  by  its 
owner  to  the  defendant  by  reason  of  any  con- 
fidence reposed  in  her  In  her  capacity  as  his 
laundress,  or  in  any  other  capacity,  and  in 
the  course  of  her  employment  In  such  capacity 
there  was  nothing  that  called  for,  necessitat- 
ed, or  made  it  at  all  usual,  proper,  or  cus- 
tomary for  him  to  Intrust  her  with  a  cent  of 
his  money,  and  neither  did  the  defendant 
accept,  obtain  the  custody,  or  control,  or 
acquire  the  possession  of,  the  money  in  any 
capacity  of  trust  or  confidence  intentionally 
reposed  in  her.  She  did  not,  therefore,  oc- 
cupy at  any  time  towards  such  money  the 
attitude  of  a  trustee  that  is  necessary  in  em- 
bezzlement as  distinguished  from  larceny. 
Suppose  arguendo  the  owner  of  this  money, 
after  placing  it  in  the  soiled  clothes'  basket 
purely  through  accident  and  without  intend- 
ing to  do  so,  and  really  without  knowing  that 
he  had  done  so,  had  then  sent  what  he  sup- 
posed and  intended  to  be  soiled  clothes  only 
by  his  hired  man  of  all  work  to  be  delivered 
to  the  defendant  his  laundress,  and  such  hir- 
ed man  on  the  way  had  discovered  the  money 
and  appropriated  it  to  his  own  use,  would  it 
have  been  larceny  or  embezzlement?  I  think 
It  would  be  larceny  pure  and  simple.  And, 
if  so  in  his  case,  then  It  is  equally  so  in  the 
case  of  the  laundress,  because  in  both  cases 
there  is  with  reference  to  such  appropriated 
money  a  total  lack  of  that  feature  of  trust 
reposed  and  trust  accepted  and  violated  that 
is  necessary  In  embezzlement.  I  cannot  con- 
ceive of  such  a  state  of  things  as  a  trust  ac- 
cidentally and  unintentionally  reposed  by  one 
person  in  another.  Trust  and  distrust  are 
both  active  sentiments,  and  cannot  be  ex- 
ercised passively,  accidentally,  or  uninten- 
tionally. I  think  the  facts  in  proof  make  a 
case  only  of  larceny  here,  and  not  embezzle- 
ment. Commonwealth  v.  Hayes,  14  Gray 
(Mass.)  62,  s.  c  74  Am.  Dec.  662. 

PARKHILL,  J.  (dissenting).  I  think  all 
the  authorities  without  exception  hold  that 
the  gist  of  the  offense  of  embezzlement  is  a 
breach  of  trust,  and  the  provisions  of  the 
statute  do  not  apply  to  appropriation  of  prop- 
erty by  a  person,  unless  he  held  a  relation  of 
confidence  or  trust  towards  the  owner,  and 
had  possession  of  the  property  by  virtue  of 
such  relation,  and  converted  it  in  violation 
of  the  trust  reposed  in  him.  Tipton  v.  State, 
53  Fla.  68,  43  South.  684. 

In  writing  of  the  confidence  of  the  defraud- 
ed person  In  the  one  embezzling,  Mr.  Bishop 
pays:  "The  leading  doctrine  of  this  subtitle 
is  that  .the  statutes  are  for  the  protection  of 
employers  against  the  frauds  of  those  in 
whom  they  have  confided;  and,  where  no 


confidence  Is  reposed,  and  none  is  violated, 
the  offense  is  not  committed."  1  Bishop's 
New  Crim.  Law  (8th  Ed.)  §  352.  Mr.  Clark 
says:  "The  gist  of  the  offense  is  a  breach 
of  trust;  and  it  is  held  that  the  statutes  do 
not  apply  to  the  appropriation  of  property 
by  any  person  unless  he  held  a  relation  of 
confidence  or  trust  towards  the  owner,  and 
had  possession  of  the  property  by  virtue  of 
such  relation,  and  converted  It  In  violation 
of  the  trust  reposed  in  him." 

In  10  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  990, 
it  is  said:  "By  some  statutes  it  is  required 
that  the  property  shall  have  come  into  the 
possession  of  the  servant  'by  virtue  of  his 
employment,*"  or  "in  the  course  of  his  em- 
ployment." Under  such  a  statute  as  this,  a 
person  who  receives  money  belonging  to  an- 
other and  fraudulently  converts  the  same  to 
his  own  use  Is  not  guilty  of  embezzlement  un- 
less he  received  the  same  by  virtue  of  or  in 
the  course  of  his  employment,  as  the  statute 
expressly  requires  this. 

I  am  of  the  opinion  that  the  breach  of  trust 
or  violation  of  confidence  here  contemplated 
must  have  been  intentionally  reposed  by  one 
party  and  voluntarily  assumed  by  the  other. 
See  Commonwealth  v.  Hays,  14  Gray  (Mass.) 
62,  s.  c.  74  Am.  Dec.  662.  In  the  Hays  Case 
the  court  held  that,  where  property  delivered 
through  mistake  has  been  misappropriated 
or  converted  by  the  party  receiving  it,  there 
is  no  breach  of  a  trust  or  violation  of  a  con- 
fidence intentionally  reposed  by  one  party  and 
voluntarily  assumed  by  the  other. 

Our  statute  provides  that  if  any  servant 
embezzles  or  fraudulently  disposes  of  or 
converts  to  his  own  use,  or  takes  or  secretes 
with  intent  so  to  do,  anything  of  value  which 
has  been  Intrusted  to  him,  he  shall  be  pun- 
ished as  if  he  had  been  convicted  of  larceny. 
I  do  not  think  any  one  could  Intrust  anything 
to  another  through  mistake.  To  intrust  Is  to 
commit  with  confidence,  give  In  trust,  confide, 
to  place  in  charge,  to  commit  something  to  as 
a  trust. 

The  other  clause  of  our  statutes,  "or  has 
come  into  his  possession,  care,  custody  or  con- 
trol by  reason  of  his  employment,"  is  equiva- 
lent to  the  preceding  clause,  "which  has  been 
Intrusted  to  him."  The  words  "by  reason  of 
his  employment"  must  have  reference  to  the 
property  which  came  Into  his  possession, 
care,  custody,  or  control  and  which  was  em- 
bezzled. 

The  soiled  clothes  were  in  the  possession, 
care,  custody,  or  control  of  the  defendant  by 
reason  of  her  employment  as  laundress.  Her 
employment  had  reference  to  the  washing  of 
the  soiled  clothes.  A  misappropriation  of  the 
clothes  would  be  embezzlement  clearly.  The 
defendant's  employment  had  no  reference  to 
the  money  put  into  the  basket  by  accident. 
The  conversion  of  the  money  by  the  defend- 
ant was  larceny. 

In  Hughes'  Crim.  Law  &  Proc.  §  493,  the 
author  says;  "In  order  to  constitute  the 
crime  of  embezzlement,  it  is  necessary  that 
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the  property  embezzled  should  come  lawfully 
Into  the  hands  of  the  party  embezzling,  and 
by  virtue  of  the  position  of  trust  he  occupies 
to  the  person  whose  property  he  takes."  In 
section  496  the  same  author  says:  "Before 
embezzlement  can  be  maintained,  it  must  ap- 
pear that  the  property  was  delivered  to  the 
accused  in  some  fiduciary  capacity — a  rela- 
tion of  trust  and  confidence."  The  very  prop- 
erty converted,  then,  must  have  been  deliver- 
ed to  the  accused  in  a  fiduciary  capacity  to 
make  him  guilty  of  embezzlement.  The  prop- 
erty converted,  the  bag  of  money,  was  not 
delivered  to  the  accused  in  a  fiduciary  ca- 
pacity. It  was  not  delivered  to  the  accused 
at  all.  The  soiled  clothes  were  delivered  to 
the  accused,  and  the  money  was  taken  with 
the  clothes  by  'mistake.  The  owner  of  the 
money  did  not  intend  that  the  defendant 
should  take  the  money,  only  the  clothes. 


DEER  v.  STATE  ex  rel.  TUTHILL  et  al. 
(Supreme  Court  of  Alabama.    May  14,  1908.) 

1.  Pleading— Demubrer— Admissions. 

The  facts  stated  in  a  petition  in  the  nature 
of  a  bill  of  revivor  are  confessed  on  demurrer  to 
the  petition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  525-534.] 

2.  Equity— Decbee— Biix  to  Enforce. 

Resident  citizens  of  a  town  may  file  in  the 
name  of  the  state,  by  themselves  as  relators,  a 
petition  in  the  nature  of  a  bill  of  revivor  for 
the  effectuation  of  a  decree  abating  a  public 
•nuisance  and  perpetually  enjoining  the  same 
rendered  in  a  suit  by  the  town  therefor. 

3.  Same. 

A  petition  in  the  nature  of  a  bill  of  revivor 
for  the  effectuation  of  a  decree  directing  the 
abatement  of  a  public  nuisance,  consisting  of 
the  exclusive  occupancy  by  an  individual  of  a 

J art  of  a  public  commons,  and  enjoining  the  in- 
ividual  and  his  assigns  from  occupying  such 
commons,  filed  against  an  assignee  of  the  in- 
dividual, need  not  allege  that  the  assignee  had 
notice  of  the  decree;  it  being  notice  to  the 
world. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Bill  by  the  state,  on  the  relation  of  George 
A.  Tu thill  and  another,  in  behalf  of  them- 
selves and  other  inhabitants  of  the  town  of 
Claiborne,  against  William  P.  Deer,  to  en- 
force a  decree  formerly  rendered  abating  a 
public  nuisance.  From  a  decree  overruling 
demurrers  and  a  motion  to  dismiss  the  bill, 
defendant  appeals.  Affirmed. 

The  bill  alleges  that  relators  are  informed 
and  allege  on  information  that  the  town  of 
Claiborne  was  incorporated  by  an  act  of  the 
General  Assembly  of  Alabama  many  years 
ago,  and  long  before  the  late  Civil  War,  and 
that  it  was  Incorporated  as,  or  known  as,  the 
"intendent  and  council  of  the  town  of  Clai- 
borne," and  that  the  officers  and  governing 
body  elected  at  the  last  election  for  said 
town  of  Claiborne  are  no  longer  acting  as 
such,  and  in  the  belief  of  affiant  and  relat- 
ors have  moved  away.    The  bill  then  sets 


out  the  former  bill  and  decree,  which  Is  in 
substance  that  the  original  decree  was  bas- 
ed on  a  bill  filed  by  the  town  of  Claiborne, 
a  municipal  corporation,  against  one  Hugh 
B.  Davidson,  seeking  to  abate  a  nuisance; 
the  nuisance  complained  of  being  the  ob- 
struction of  a  part  of  one  of  the  streets  in 
the  said  town  of  Claiborne  and  the  exclusive 
occupation  by  said  Davidson  of  a  certain 
part  of  the  public  commons  of  the  said  town 
of  Claiborne,  said  public  commons  being 
open  to  the  use  and  enjoyment  of  all  the  cit- 
izens of  said  town  equally.  The  final  decree 
of  the  said  chancery  court  in  said  cause  as- 
certained and  declared  that  the  occupancy 
by  said  Davidson  of  a  part  of  one  of  the 
streets  of  said  town  and  also  of  a  certain 
part  of  said  public  commons  was  a  public 
nuisance,  and  directed  the  abatement  of  the 
same  and  that  all  procesr  could  or  might  is- 
sue to  enforce  the  decree  of  the  court.  It 
appears  from  the  record  that  for  a  time  the 
decree  of  the  court  was  obeyed.  The  decree 
enjoined  the  seld  Hugh  B.  Davidson  to  right- 
fully occupy  and  maintain  the  public  ware- 
house on  a  certain  specified  part  of  the  said 
public  common,  from  ever  exclusively  oc- 
cupying the  said  part  of  the  said  public 
common  adjoining  the  court  so  occupied  by 
him  rightfully,  and  perpetually  enjoined  blm 
and  his  assigns  and  successors  to  the  said 
warehouse  property  from  in  any  way  inter- 
fering in  said  public  property  or  occupying 
the  same  to  the  exclusion  of  any  or  all  of  the 
citizens  of  Claiborne.  It  further  appears 
from  the  bill  that  the  respondent.  Deer,  is 
one  of  the  assigns  through  mesne  convey- 
ances of  the  said  Davidson,  and  that  in  dis- 
regard of  the  decree  of  the  chancery  court 
In  said  case  he  proceeded  to  capture  and  oc- 
cupy exclusively  for  his  own  use  the  afore- 
said grounds  of  the  public  commons,  by  put- 
ting fences  around  the  same  and  raising  crops 
thereon.  It  further  appears  that  relators 
are,  and  have  been  for  mnny  years,  citizens 
of  Claiborne,  and  deprived  by  the  action  of 
said  Deer  of  the  right  of  access  to  and  the 
use  and  enjoyment  of  said  public  commons 
and  also  a  part  of  said  public  street,  and 
the  relators  seek  to  revive  and  carry  Into 
effect  the  aforesaid  decree  of  said  chancery 
court.  The  demurrers  raised  the  question 
of  the  right  of  relators  to  pursue  the  action, 
and  also  a  want  of  notice  to  Deer  of  the 
former  decree. 

O.  O.  Bayles  and  Hybart  &  Burns,  for  ap- 
pellant C.  J.  Torry,  for  appellees. 

DOWDELL.  J.  This  is  a  petition  by  the 
appellees  in  the  nature  of  a  bill  of  revivor 
for  the  effectuation  of  a  decree  of  the  chan- 
cery court  abating  a  public  nuisance  and  per- 
petually enjoining  the  same.  The  decree 
sought  to  be  enforced  was  rendered  in  a  case 
of  the  Intendant  and  council  of  the  town  of 
Claiborne  againat  Hugh  Davidson  In  the  year 
1874.  To  the  present  petition  a  demurrer 
was  interposed,  which  was  overruled  by  the 
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chancellor,  and  from  the  decree  overruling 
the  demurrer  this  appeal  Is  prosecuted. 

Two  questions  are  presented  by  the  ruling 
on  the  demurrer  for  our  consideration.  The 
first  is  that  the  petitioners  are  not  the  prop- 
er parties  to  file  the  petition,  and  the  second 
is  that  the  petition  does  not  show  that  the 
defendant  had  any  notice  of  the  decree 
sought  to  be  enforced.  On  the  facts  stated 
in  the  petition,  which  are  confessed  on  de- 
murrer, the  petitioners  show  that  interest 
In  the  enforcement  of  the  decree  that  will 
authorize  the  filing  of  the  petition  in  the 
name  of  the  state  by  them  as  relators.  State 
ex  rel.  Waring  v.  Mayor,  etc.,  of  Mobile,  24 
Ala.  701;  Griffin  v.  Spence,  69  Ala.  303. 

As  to  the  second  question,  It  is  sufficient  to 
say  that  the  decree  of  the  chancery  court 
sought  to  be  enforced  was  notice  to  the 
world,  and  averment  in  the  petition  of  no- 
tice to  the  defendant  was  not  necessary. 

The  decree  appealed  from  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


EBERSOLE  v.  ADDINGTON. 

(Supreme  Court  of  Alabama.    Feb.  6.  1008. 
Rehearing  Denied  June  18,  1008.) 

1.  Tender— Amount. 

Where,  in  a  suit  on  a  lease,  defendant 

? leaded  a  tender  of  $8,  when  in  fact  there  were 
12  due,  the  tender  waa  insufficient. 
|Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tender.  §  22.] 

2.  Landlord  and  Tenant— Alteration  of 
Lease. 

Where  a  lease  sued  on  fixes  the  rent  at  $4 
per  week,  payable  weekly,  the  fact  that  the 
landlord's  agent  authorized  defendant  to  pay  the 
rent  the  last  of  the  month,  instead  of  the  first 
of  each  week  in  advance,  did  not  operate  to 
change  the  rate  from  $4  a  week  to  $16  a  month. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  C.  D.  Ebersole  against  J.  L.  Ad- 
dington.  Judgment  for  defendant,  and  plain- 
tiff appeals.   Reversed  and  rendered. 

Ward  &  Ward,  for  appellant.  Gaston  & 
Pettus,  for  appellee. 

ANDERSON,  J.  Accepting  the  defendant's 
version  that  the  first  of  the  four  receipts  In- 
troduced showed  the  payment  of  the  rent  up 
to  July  30th,  and  that  he  subsequently  paid 
$24,  as  shown  by  the  other  three  receipts  for 
$8  each,  and  tendered  $8,  making  a  total  of 
$32,  or  the  rent  for  8  weeks,  this  sum  would 
not  cover  the  rent  due,  under  the  terms  of 
the  lease,  from  and  Including  the  30th  of  July 
up  to  the  1st  of  October.  There  were  2  days 
in  July,  31  In  August,  and  30  in  September, 
making  a  total  of  63  days,  or  exactly  9  weeks. 
The  defendant  was  therefore  in  arrears  $12, 
instead  of  $8,  on  the  1st  of  October,  and,  not 
having  tendered  as  much  as  he  owed,  the  trial 

40  SO.-54 


court  erred  in  rendering  judgment  for  him  on 
his  plea  of  tender,  and  in  not  rendering  judg- 
ment for  the  plaintiff  for  $12,  with  Interest 
since  the  1st  of  October,  1906,  $10  attorney's 
fee,  the  amount  agreed  upon  by  counsel,  and 
the  cost. 

The  defendant  testified  that  the  agent; 
Sherrod,  agreed  for  him  to  pay  the  rent  the 
last  of  the  month,  instead  of  the  first  of  each 
week  in  advance,  or  per  the  terms  of  the 
written  lease.  Conceding  that  this  was  true, 
and  that  the  agent  had  the  authority  to  so 
change  the  time  of  payment,  which  we  need 
not  decide,  this  only  showed  a  change  as  to 
the  time  for  the  payments,  and  did  not  show 
that  the  amount  was  changed  from  $4  per 
week  to  $16  per  month.  While  the  lease  cov- 
ers a  period  of  six  months,  it  expressly  fixes 
the  price  to  be  paid  at  $4  per  week.  The 
payments  and  tender  of  the  defendant,  ac- 
cording to  his  own  proof,  cover  only  eight 
weeks,  when  he  owed  for  nine. 

This  case  having  been  tried  by  the  court 
without  a  jury,  and  the  Judgment  and  con- 
elusion  being  presented  to  this  court  for  re- 
view, under  the  practice  act  of  said  court, 
we  reverse  the  judgment  of  the  circuit  court, 
and  render  one  for  the  plaintiff  for  $23.20, 
and  the  costs  in  the  lower  court,  as  well  as 
this  court 

Reversed  and  rendered. 

TYSON,  a  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


CRAWFORD  v.  STERLING  et  al* 
(Supreme  Court  of  Alabama.    April  9.  1908. 

Rehearing  Denied  June  18,  1008.) 
Mechanics'  Liens— Operation— Extent  of 
Land  Affected— Separate  Liens— Neces- 
sity—Statutory  Provisions. 

Under  Civ.  Code  1896.  §  2723,  providing 
that  every  one  performing  labor  on  or  furnish- 
ing materials  for  any  building  or  improvement 
on  land  shall  have  a  lien  therefor  on  the  build- 
ing or  improvements  and  on  the  land  on  which 
it  is  situated,  to  the  extent  in  area  of  the  entire 
lot  or  parcel  of  land  in  a  city,  town,  or  village, 
etc.,  there  are  as  many  separate  liens  as  there 
are  separate  lots  of  the  area  described  in  the 
statute,  unless,  perhaps,  where  a  single  build- 
ing rests  upon  two  or  more  lots ;  and  since  the 
lien  is  a  creation  of  law,  and  not  of  contract, 
the  law  determines  the  character,  extent,  and 
number  of  liens  possible  of  enforcement,  what- 
ever the  nature  of  the  contract  under  which  the 
improvements  are  made,  and  each  lien  must  be 
perfected  by  a  separate  compliance  with  the 
statutory  requirements.  Hence,  where  a  notice 
and  statement  of  a  materialman's  lien  embraces 
in  each,  without  separation,  a  lien  on  two  sepa- 
rate lots  in  a  town,  they  are  insufficient  to  es- 
tablish a  lien. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §§  179,  182,  259.] 

Appeal  from  Chancery  Court,  Morgan 
County ;  W.  H.  Simpson,  Judge. 

Action  by  B.  Crawford  against  A.  E.  Ster- 
ling and  others  to  enforce  a  mechanic's  lien. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Affirmed. 
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Lowe  &  TIdwell,  for  appellant.  Callahan 
&  Harris,  for  appellees. 

McCLELLAN,  J.  The  decree  must  be  af- 
firmed, for  the  reason  that  the  notice  (Civ. 
Code  1896,  §  2731),  and  the  statement  filed  in 
the  probate  office  (Civ.  Code  1896,  8  2727), 
both  exhibited  with  the  bill,  which  seeks  the 
enforcement  of  a  materialman's  lien,  attempt 
to  embrace,  In  each  without  separation,  a 
Hen  on  two  separate  lota  in  New  Decatur. 
Phillips  on  Mech.  Liens,  §  376;  Cocclola 
v.  Wood-Dlckerson  Co.,  136  Ala.  532,  33 
South.  856;  Fitzgerald  v.  Thomas,  61  Mo. 
499.  The  theory  of  our  system  (Civ.  Code, 
1896,  c.  71,  art.  1)  is  that  the  subject  of  the 
betterment  afforded  by  the  labor,  material, 
or  machinery  furnished  shall  be  charged  with 
the  payment  therefor  to  the  extent  in  inter- 
est and  area  defined  by  section  2723.  In 
other  words,  for  a  demand  for  labor,  ma- 
terials, or  machinery  applied  to  the  improve- 
ment of  real  estate,  there  are  as  many  sep- 
arate Hens  as  there  are  separate  lots  of  the 
area  described  In  the  statute,  unless,  perhaps, 
a  building  as  a  unit  rests  upon  two  or  more 
lots.  The  lien  is  a  creation  of  law,  and  not 
of  contract;  and,  whatever  the  contract  un- 
der which  the  improvements  are  made,  the 
law,  and  not  the  contract,  determines  the 
character,  extent,  and  number  of  Hens  pos- 
sible of  enforcement. 

It  follows  that  each  lien  must  be  perfected 
by  a  separate  compliance  with  the  statutory 
requirements;  so  that  In  no  event  wUl 
Improvements  on  separate  lots,  justifying  a 
separate  Hen  for  each,  be  confused.  The  no- 
tice and  statement  do  not  conform  to  the 
statutes,  and,  under  their  letter,  any  possible 
Hen  was  lost. 

Affirmed. 

TYSON,  C.  J.%  and  DOWDELL  and  AN- 
DERSON. JJ.,  concur. 


EDWARDS  v.  SCRUGGS. 

(Supreme  Court  of  Alabama.    April  16,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Mortgages— Equitable  Mortgages  —  Ju- 
risdiction of  Equity. 

Where  there  is  a  failure  to  carry  out  the 
intention  of  the  parties  to  a  transaction  to  give 
security  for  a  debt  on  particular  property,  equi- 
ty, in  an  appropriate  proceeding,  will  declare  the 
existence  of  an  equitable  mortgage  or  lien,  and 
enforce  the  same  against  the  property  in  satis- 
faction of  the  debt. 

2.  Frauds,  Statute  of  —  Availability  as 
Defense. 

The  principle  that  equity  will,  in  an  ap- 
propriate proceeding  and  on  a  proper  showing, 
declare  the  existence  of  an  equitable  mortgage 
and  enforce  the  same  in  satisfaction  of  a  debt, 
does  not  defeat  the  defense  of  the  statute  of 
frauds,  where  such  defense  is  applicable  and 
pleaded. 

3.  Same. 

Where  a  promise  to  give  a  real  estate  mort- 
gage is  not  in  writing,  equity  cannot,  on  failure 
to  execute  the  mortgage,  declare  the  existence 


of  an  equitable  mortgage,  at  least  in  the  absence 
of  such  part  performance  as  will  take  the  case 
out  of  the  statute  of  frauds. 
4.  Same. 

Where  a  bill  to  declare  an  equitable  mort- 
gage on  real  estate,  and  enforce  the  same  in 
satisfaction  of  a  debt,  shows  an  express  promise 
of  defendant  to  give  a  mortgage  on  land  to 
secure  the  debt,  but  also  shows  that  the  promise 
was  not  in  writing,  the  defense  of  the  statute 
of  frauds  is  sufficiently  raised  by  demurrer. 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  G.  B.  Edwards  'against  Mary 
Scruggs.  From  a  decree  sustaining  a  demur- 
rer to  the  bill,  complainant  appeals.  Affirmed. 

Estes,  Jones  &  Welch,  for  appellant  Allen 
&  Bell,  for  appellee. 

DOWDELL,  J.  The  bill  In  this  case  Is 
not,  as  counsel  for  appellee  seem  to  consider 
it  as  being,  for  the  specific  performance  of  a 
contract,  but  Is  one  to  declare  an  equitable 
mortgage  or  Hen  upon  the  land  described, 
and  to  enforce  the  same  for  the  satisfaction 
of  the  debt,  which  It  Is  claimed  that  It  was 
the  Intention  of  the  parties  to  be  secured- 
We  recognize  the  well-settled  and  familiar 
principle  In  equity  that  where  It  Is  clearly 
shown  that  the  Intention  of  the  parties  to  a 
transaction  is  to  give  a  security  for  a  debt  or 
obligation  upon  some  particular  property, 
but  for  some  reason  there  Is  a  failure  to  car- 
ry out  such  Intention  In  the  contract,  a  court 
of  equity  will  in  an  appropriate  proceeding 
declare  an  equitable  mortgage  or  Hen  to  exist, 
and  by  Its  decree  enforce  the  same  as  against 
such  property  In  satisfaction  of  the  debt  or 
obligation.  This  principle,  however,  accord- 
ing to  the  weight  of  authority,  will  not  oper- 
ate to  defeat  the  defense  of  the  statute  of 
frauds,  where  such  defense  is  applicable  and 
is  pleaded.  The  bill  in  the  present  case 
shows  an  express  promise  on  the  part  of  the 
respondent  to  give  a  mortgage  on  the  particu- 
lar land  described,  and  In  this  the  intention 
of  the  parties  that  the  land  should  be  se- 
curity for  the  debt  Is  clearly  shown.  But  the 
bill  also  shows  that  the  promise  was  not  in 
writing,  but  a  verbal  one. 

In  3  Pomeroy's  Eq.  Jurisprudence  (3d  EJ.k 
S  1235,  the  general  doctrine  is  thus  stated: 
"The  doctrine  may  be  stated,  in  its  most 
general  form,  that  every  express  executory 
agreement  In  writing  (italics  ours),  whereby 
the  contracting  party  sufficiently  Indicates 
an  intention  to  make  some  particular  prop- 
erty, real  or  personal,  or  fund,  therein  de- 
scribed or  Identified,  a  security  for  a  debt  or 
other  obligation,  or  whereby  the  party  prom- 
ises to  convey  or  assign  or  transfer  the  prop- 
erty as  security,  creates  an  equitable  lien 
upon  the  property  so  Indicated,  which  is  en- 
forceable against  the  property  In  the  hank 
not  only  of  the  original  contractor,  but  of  hi* 
heirs,  administrators,  executors,  voluntary  as- 
signees, and  purchasers  or  Incumbrancers 
with  notice.  Under  like  circumstances,  a 
merely  verbal  agreement  may  create  a  sinii- 
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lar  Hen  on  personal  property."  It  is  to  be 
observed,  according  to  this  eminent  text  writ- 
er, that,  where  real  estate  or  land  is  the  sub- 
ject of  the  intended  security,  the  contract 
must  be  in  writing.  In  the  case  of  Coster's 
Ex'rs  v.  Bank  of  Georgia,  24  Ala.  37,  where 
the  contract  or  agreement  between  the  par- 
ties was  in  parol,  an  equitable  Hen  was  de- 
creed to  both  real  and  personal  property; 
but,  as  was  said  in  Morrow  v.  Turuey,  35 
Ala.  136,  in  referring  to  that  case :  "But  the 
question  of  the  statute  of  frauds  is  not  shown 
by  the  record  to  have  been  pleaded,  and  was 
not  noticed  by  the  court." 

A  review  of  the  Alabama  cases  along  this 
line  will  disclose  that  where  an  equitable 
mortgage  or  Hen  has  *boen  established  on  a 
verbal  promise  or  ngreement  showing  an  in- 
tention to  give  a  security,  either  personal 
property  was  the  subject  of  the  agreement, 
or,  if  land,  then  In  that  case  something  was 
done,  as,  for  instance,  the  payment  of  the 
purchase  money  and  a  letting  Into  possession, 
thereby  taking  the  case  without  the  statute. 
Such  are  many  of  the  cases  of  our  own  cited 
in  brief  of  appellant's  counsel. 

The  demurrer  sufficiently  raises  the  ques- 
tion and  the  decree  of  the  chancellor  in  sus* 
taining  it  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


THOMAS  v.  LIVINGSTON. 
(Supreme  Court  of  Alabama.    Feb.  6,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Mobtqaoes — Absolute  Deed  as  Mobtoage 
— Separate  Instbuments— Construction. 

Where  a  deed  and  a  separate  instrument, 
giving  the  grantor  the  right  to  repurchase  with- 
in 12  months  for  a  specified  price,  were  con- 
temporaneously executed,  they  should  be  con- 
strued together,  to  determine  whether  the  con- 
tract was  a  mortgage  or  a  conditional  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  84.] 

2.  Same— Intent— Continuance  of  Debt. 

A  deed  with  a  separate  contract  to  recon- 
vey  cannot  be  construed  as  a  mortgage,  unless 
there  is  a  subsisting  debt  and  a  concurrent  in- 
tention on  the  part  of  both  parties  that  the 
transaction  shall  constitute  a  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §8  60,  61.] 

3.  Same— Evidence. 

Evidence  held  insufficient  to  sustain  a  find- 
ing that  a  deed  with  a  separate  contrnct  to  re- 
convey,  concurrently  executed,  constituted  a 
mortgage,  and  not  a  conditional  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §  108.] 

Appeal  from  Chancery  Court,  Autauga 
County;  W.  W.  Whiteside,  Chancellor. 

Action  by  Julia  A.  Thomas  against  George 
S.  Livingston.  Decree  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Gunter  &  Gunter,  for  appellant  Rushton 
&  Coleman,  for  appellee. 


DOWDELL,  J.  The  bill  in  this  case  seeks 
an  accounting  for  rent  of  land.*  The  theory 
of  the  bill  is  that  the  relation  of  mortgagor 
and  mortgagee  existed  between  the  complain- 
ant and  respondent,  and  that  during  the  ex- 
istence of  such  relationship  the  respondent 
collected  rents  from  the  mortgaged  premises 
for  which  he  was  in  equity  liable  to  account, 
but  has  never  accounted.  It  was  on  this 
theory,  as  made  by  the  allegations  of  the  bill, 
that  on  former  appeal  from  a  decree  dismiss- 
ing the  bill1  on  motion  for  want  of  equity  it 
was  ruled  that  the  bill  contained  equity,  and 
the  decree  of  the  chancery  court  was  revers- 
ed and  the  cause  remanded,  putting  the  re- 
spondent to  further  defense  on  the  facts  as 
made  by  the  bill.  On  the  remandment  of  the 
cause,  the  respondent  answered  the  bill,  deny- 
ing and  putting  in  issue  all  of  the  allegations 
material  to  the  equity  of  the  bill;  and  on 
the  issues  so  made  evidence  was  taken,  and 
the  cause  was  finally  heard  on  the  pleadings 
and  proof,  and  a  final  decree  rendered  in  fa- 
vor of  the  respondent,  from  which  the  pres- 
ent appeal  is  prosecuted. 

The  principles  of  law  applicable  to  the  case 
were  stated  on  the  former  appeal,  and  au- 
thorities cited  in  support  thereof,  on  the 
facts  stated  in  the  bill.  The  question  now  is 
mainly  one  of  fact.  The  contention  of  the 
appellant  is  that  the  deed  of  December  9, 
1903,  though  absolute  in  form,  was  intended 
as  a  security  for  a  loan.  It  is  admitted  that 
at  the  time  of  the  execution  of  the  deed  there 
was  a  contemporaneous  agreement  expressed 
in  writing,  whereby  the  complainant  who 
was  the  grantor  in  the  deed,  was  allowed 
the  right  to  repurchase  the  property  convey- 
ed within  12  months  for  an  amount  fixed  in 
the  paper  writing.  The  writing  was  not  in- 
troduced In  evidence,  but  its  contents  were 
testified  to.  The  main  point  in  the  case  is 
whether  the  transaction  agreed  upon  between 
the  parties  was  that  which  was  expressed 
in  the  paper  wrltings^the  deed  and  the 
contemporaneous  writing — or  whether  there 
was  an  outside  agreement  that  the.  same,  not- 
withstanding the  paper  writing,  was  intend- 
ed and  understood  between  the  parties  to  be 
a  mortgage.  On  this  point  the  testimony  of 
the  complainant,  supported  by  that  of  her 
husband,  Is  in  direct  conflict  with  the  testi- 
mony of  the  respondent,  supported  by  that 
of  his  attorney.  Such  Is  the  status  of  the 
case  in  respect  to  the  testimony  of  the  wit- 
nesses, who  in  a  sense  may  be  said  to  be  in- 
terested. Back  of  this  transaction  there  ex- 
isted an  indebtedness  from  the  complainant 
to  the  mother  and  sister  of  the  respondent 
for  borrowed  money,  secured  by  two  mort- 
gages on  the  property  In  question,  as  well  as 
other  lands  of  the  complainant.  The  estate 
in  question,  at  the  time  of  the  conveyance  by 
the  deed  of  December  9,  1903,  consisted  of  a 
reversionary  Interest  In  the  land  described; 
the  possession  of  the  land  being  in  the  life 
tenant.     The   respondent   represented  his 
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mother  and  .sister  generally  in  lending  their 
money,  and  made  the  loans  In  the  present  In- 
stance, secured  by  the  two  mortgages,  to  the 
complainant,  and  as  the  agent  of  his  mother 
and  sister  had  the  management  of  their  busi- 
ness and  the  control  and  collection  of  the 
mortgages.  It  was  admitted  by  the  respond- 
ent that  a  portion  of  the  money  represented 
in  the  mortgages  was  his  own;  and  for  the 
purposes  of  this  case  he  may  be  regarded  as 
a  mortgagee  as  to  this  prior  existing  indebt- 
edness of  the  complainant 

The  theory  of  the  appellant's  case  is  based 
on  the  proposition  that  by  the  transaction 
there  was  a  mere  continuance  of  the  debt, 
and  that  the  respondent  took  the  deed  and 
executed  the  contemporaneous  writing,  giv- 
ing a  right  of  repurchase  to  the  complainant, 
because  he  supposed  It  gave  him  a  better  op- 
portunity to  obtain  the  land  by  a  technical 
default  in  the  payment  of  the  debt.  Is  this 
theory  supported  by  the  evidence?  The  deed 
and  the  written  agreement,  being  contempo- 
raneous, are  to  be  construed  as  one  Instru- 
ment, and,  when  so  construed,  on  Its  face  It 
was  a  conditional  sale.  To  convert  such  an 
Instrument  into  a  mortgage,  the  understand- 
ing and  intention  of  both  parties  to  such  in- 
strument must  be  shown  to  have  concurred 
that  it  should  so  operate.  The  fact,  how- 
ever clearly  proven,  that  the  grantor  intended 
the  transaction  a  mortgage,  is  not  enough, 
if  as  a  fact  the  grantee  did  not  so  understand 
and  intend  it  The  doctrine  of  mutual  assent 
and  concurring  minds  as  an  element  of  a  valid 
contract  Is  one  applicable  alike  to  all  contracts. 
As  was  said  In  the  case  of  Douglass  v.  Moody, 
80  Ala.  09,  a  case  similar  to  the  one  before 
us:  "We  have  said  the  concurring  intention 
of  all  the  parties  determines  the  character  of 
the  transaction,  and,  when  ascertained,  must 
prevail.  'It  is  not  the  Intention  of  the  one 
party,  disassociated  from  the  intention  of 
the  other,  which  is  to  be  ascertained.,  The 
mutual  assent  of  the  parties  is  essential  to 
the  completion  of  a  contract.  The  ascertain- 
ment of  different  intentions  and  different  un- 
derstandings does  not  make  a  'doubtful  case/ 
In  which  equity  will  construe  the  transaction 
to  be  a  mortgage."  Douglass  v.  Moody,  80 
Ala.  01;  Mitchell  v.  Wellman,  80  Ala.  10. 

Again,  a  debt  Is  necessary  to  the  existence 
of  a  mortgage,  and.  If  nonexlstlug,  the  trans- 
action cannot  be  deemed  a  mortgage.  This 
Is  a  proposition  of  law  so  well  established 
that  it  is  hardly  necessary  to  cite  authorities, 
and  we  content  ourselves  with  the  citation  of 
the  two  cases  of  West  v.  Hendrlx,  28  Ala. 
220,  and  Robertson  v.  Farrelly,  10  Ala.  472. 
where  cases  are  collated.  In  the  present 
case,  was  there  a  continuance  of  the  pre- 
existing debt,  and  was  it  the  understanding 
and  Intention  of  the  parties  that  the  trans- 
action represented  by  the  writings  should 
operate  as  a  mortgage?  We  recognize  the 
doctrine  In  such  cases  that  courts  of  equity, 
where  the  evidence  Is  conflicting  and  It  Is  | 


doubtful  which  of  the  two  theories  is  true, 
that  of  a  conditional  sale  or  a  mortgage,  are 
inclined  to  construe  the  transaction  a  mort- 
gage and  so  resolve  the  doubt  But  In  the 
case  before  us  a  careful  consideration  of  the 
evidence  convinces  our  minds  that  there  was 
no  continuance  of  the  old  debt,  nor  intention 
of  both  parties  that  the  transaction  should 
be  and  operate  as  a  mortgage.  The  evidence 
Is  undisputed  that  the  old  notes  and  mort- 
gages were  canceled  and  surrendered  to  the 
complainant  and  also  marked  satisfied  on 
the  record.  The  respondent  assumed  the  pay- 
ment of  the  debts  due  from  the  complainant 
to  the  respondent's  mother  and  sister,  rep- 
resented In  the  old  nofcs  and  mortgages,  and 
as  an  additional  consideration  paid  the  com- 
plainant $500  in  cash.  The  complainant  was 
not  in  possession  of  the  property  conveyed  in 
the  deed,  and  hence  did  not  remain  In  pos- 
session. The  estate  conveyed  was  only  a 
reversionary  interest  In  the  land  described. 
The  mortgages  which  were  canceled  and  sat- 
isfied contained  the  property  conveyed  by  the 
deed,  besides  other  lands  belonging  to  the 
complainant  It  is  not  reasonable  to  suppose 
that  the  respondent  would  give  up  a  part  of 
his  mortgage  security  for  the  old  debts  and 
at  the  same  time  lend  the  complainant  $5u0 
additional;  and  this,  too,  hi  the  face  of  the 
undisputed  evidence  that  the  respondent  was 
pressing  the  collection  of  the  mortgage  in- 
debtedness and  refused  to  extend  the  same. 

Much  stress  is  laid  In  argument  by  coun- 
sel for  appellant  on  the  disparity  between 
the  consideration  In  the  deed  and  the  value  of 
the  land  conveyed.  While  the  evidence  shows 
that  the  land,  after  the  falling  in  of  the  life 
estate,  was  worth  considerably  more  than  the 
amount  of  consideration  expressed  in  tbe 
deed,  yet  it  must  be  borne  in  mind  that  th-» 
interest  conveyed  was  only  a  reversionary 
Interest,  and  the  evidence  does  not  show  any 
great  disparity  between  the  value  of  su'h 
reversionary  interest  and  the  consideration 
expressed.  We  have  no  doubt  that  in  the 
transaction  both  parties  speculated  upon  the 
probable  duration  of  the  life  tenancy.  In 
this  we  can  see  nothing  more  than  the  par- 
ties had  a  right  to  do,  and  nothing  that  was 
unfair  or  oppressive  on  the  part  of  the  re- 
spondent Indeed,  we  fail  to  discover  in  the 
evidence  anything  oppressive  or  unfair.  As 
we  have  before  said,  the  testimony  of  the 
principals  to  the  transaction  was  in  direct 
conflict  as  to  its  nature  and  character.  Toe 
evidence,  however,  of  Abney,  the  only  disin- 
terested witness  who  was  present  at  the  time, 
and  who  was  called  in  by  the  parties  and 
drew  up  the  contemporaneous  written  agree- 
ment, sustains  the  respondent  This  witness 
testified  that  it  was  perfectly  understood  by 
the  parties  that  the  transaction  was  a  sale, 
and  not  a  continuance  of  the  mortgage  in- 
debtedness. None  of  the  elements  laid  down 
in  Reeves  v.  Abercrombie,  108  Ala.  535.  It* 
South.  41,  exist  tending  to  show  that  tbe 
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transaction  was  a  mortgage.  We  think  there 
was  abundant  consideration  moving  to  the 
complainant,  and  the  contract  was  one  which 
the  parties,  being  sul  juris,  had  a  right  to 
make  and  should  be  required  fo  live  up  to. 
The  life  estate  having  terminated  while  the 
title  to  the  reversion  was  in  the  respondent, 
he  became  entitled  to  the  rents  up  to  and  un- 
til his  reconveyance  of  the  property  by  him 
to  the  complainant.  It  follows,  therefore, 
that  the  decree  of  the  chancellor  must  be  af- 
firmed. 
Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.(  concur. 


COPELAND  v.  BOND  et  al. 

(Supreme  Court  of  Alabama.    April  9,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Taxation— Sales— Validity  —  Essentials 
—Burden  of  Proof. 

It  is  essential  to  the  validity  of  a  tax  sale 
that  there  be  a  substantial  compliance  with  the 
statutory  processes  by  which  the  title  to  real  es- 
tate is  devested  out  of  the  owner,  and  one  who 
rests  his  right  to  land  on  a  tax  sale  has  the 
burden  of  showing  such  compliance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Taxation,  §  1606.] 

2.  Same. 

Civ.  Code  1896,  §  4063,  provides  that  the 
collector  shall  deliver  to  the  purchaser  at  a  tax 
sale  a  certificate  of  purchase,  etc.  Section  4067 
provides  that  the  certificate  is  assignable  by  in- 
dorsement, and  that  an  assignment  thereof  vests 
in  the  assignee  all  the  right  and  title  of  the  orig- 
inal purchaser.  Section  4074  provides  that, 
after  the  expiration  of  two  years  from  the  date 
of  the  sale  of  any  real  estate  for  taxes,  the  judge 
of  probate  must  execute  and  deliver  to  each 
purchaser,  other  than  the  state  or  person  to 
whom  the  certificate  of  purchase  has  been  as- 
signed, on  the  return  of  the  certificate,  a  deed 
to  the  real  estate.  Held,  that  where,  in  an  ac- 
tion to  quiet  title,  it  appeared  from  the  recitals 
of  the  deed  of  the  probate  judge  to  L.,  complain- 
ant's grantor,  that  one  W.  was  the  original  pur- 
chaser at  the  tax  sale,  and  received  the  col- 
lector's certificate  of  purchase,  an  assignment  by 
indorsement  by  W.  to  L.  could  not  be  taken  as 
proven  prima  facie  by  recitals  in  the  deed,  that, 
"whereas  the  time  for  redemption,  •  *  •  do 
by  these  presents  grant  unto  L..  who  is  the  pres- 
ent owner  and  holder  of  said  certificate  *  *  •" ; 
such  recitals,  the  deed  being  to  one  other  than 
the  original  purchaser,  not  showing  witb  that 
certainty  essential  that  the  judge  of  probate 
was  authorized  to  execute  the  conveyance  to  I*, 
since,  while  the  judge  of  probate  may  recite  his 
conclusion  that  an  assignment  by  indorsement 
has  been  effected,  his  conclusion  that  one  is  the 
owner  and  holder  of  the  certificate  is  a  conclu- 
sion dehors  the  statute. 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  John  R.  Copeland  against  Emma 
J.  Bond  and  others.  From  a  decree  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

H.  K.  White,  for  appellant.  Smith  & 
Smith,  for  appellees. 


McCLELLAN,  J.  Bill  to  quiet  title.  It 
is  essential  to  the  validity  of  a  tax  sale  that 
there  shall  be  a  substantial  compliance  with 
the  statutory  processes  by  which  the  title 
to  real  estate  Is  divested  out  of  the  owner; 
and  one  who  rests  his  right  to  the  land  upon 
a  tax  sale  has  the  burden  to  show  such  com- 
pliance with  the  statutory  requirements. 
Johnson  v.  Harper,  107  Ala.  706,  18  South. 
189.  Section  4063,  Civ.  Code  1896,  provides 
that  the  collector  shall  make  out  and  deliver 
to  the  purchaser  at  the  tax  sale  a  certificate 
of  purchase,  and  declares  with  particularity 
what  the  certificate  shall  contain.  This  cer- 
tificate is  not  a  mere  memorandum,  to  be  de- 
stroyed by  the  purchaser  at  his  will,  but  up- 
on It  the  execution  of  the  deed  by  the  probate 
judge  is  based.  Civ.  Code  1896,  f  4074.  It 
is  provided  therein  that  •  *  *  *  the  judge 
of  probate  then  In  office  must  execute  and 
deliver  to  each  purchaser,  other  than  the 
state,  or  person  to  whom  the  certificate  of 
purchase  had  been  assigned  (Italics  supplied), 
upon  the  return  of  the  certificate,  •  •  •  " 
a  deed  to  the  real  estate,  etc.  Section  4067 
provides  for  the  assignment  by  indorsement 
of  the  certificate  of  purchase,  and  renders 
such  assignment  effective  to  vest  in  the  as- 
signee all  the  right  and  title  of  the  original 
purchaser. 

In  Alexander  v.  Savage,  90  Ala.  384,  8 
South.  93,  writing  to  these  statutes  to  which 
we  have  referred,  It  Is  said:  "The  statute 
Invests  the  probate  Judge  with  the  authority 
to  execute  a  tax  deed,  only  to  the  following 
classes  of  persons:  (1)  To  the  original  pur- 
chaser at  the  tax  sale;  (2)  to  the  assignee, 
by  written  Indorsement,  of  the  certificate  of 
purchase;  (3)  by  necessary  implication,  pos- 
sibly, to  the  devisees  or  heirs  of  a  deceased 
purchaser,  as  to  which,  however,  quaere?" 
In  accordance  with  this  announcement,  in 
the  recent  case  of  Capehart  v.  McGahey,  132 
Ala.  336,  31  South.  503,  it  was  said:  "The 
certificate  of  purchase  at  tax  sale  by  My- 
ers of  the  land  In  suit  was  assigned  to 
Lusk  &  Bell  by  a  separate  writing,  and  not 
'by  indorsement'  Civ.  Code  1896,  §  4067. 
Lusk  &  Bell,  therefore,  were  not  parties  to 
whom  the  probate  judge  was  authorized  to 
execute  a  deed  to  the  land,  and  the  writing, 
purporting  to  be  a  deed,  which  that  officer 
signed,  etc.,  and  delivered  to  them,  is  inef- 
fective as  a  conveyance  of  the  land  to  them, 
and  void." 

It  appears  from  the  recitals  of  the  deed 
from  the  probate  judge  to  Leatherwood,  com- 
plainant's grantor,  that  Weaver  was  the  orig- 
inal purchaser  at  the  tax  sale,  and  that  he 
received  the  collector's  certificate  of  pur- 
chase. The  certificate  Is  not  noted  as  testi- 
mony in  the  cause,  nor  is  an  assignment  of 
it  by  Indorsement  to  Leatherwood  by  Weaver 
shown,  unless  a  valid  assignment  can  be  tak- 
en as  proven,  prima  facie,  by  these  recitals 
In  the  conveyance  mentioned:  "And  where- 
as, the  time  for  the  redemption  of  said  lands 
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by  said  owner  or  other  person  having  an  In- 
terest therein  has  elapsed,  and  said  certificate 
of  purchase  has  been  returned  to  the  probate 
court  of  said  county,  *  •  •  do  by  these 
presents  grant,  •  *  *  unto  R.  L.  Leath- 
erwood,  who  is  the  present  owner  and  holder 
of  said  certificate  of  purchase.  *  *  *  "  We 
are  of  the  opinion  that  such  recitals,  the  deed 
being  to  one  other  than  the  original  purchas- 
er, do  not  show  with  that  certainty  essen- 
tial, that  the  judge  of  probate  was  authoriz- 
ed to  execute  the  conveyance  to  Leather- 
wood.  The  statute  (Civ.  Code  1896,  §  4067) 
defines  the  method  by  which  alone  the  cer- 
tificate may  be  assigned.  It  must  be  "by  In- 
dorsement." The  recital  that  one  is  the  pres- 
ent owner  and  holder  of  the  certificate  of 
purchase  Is  manifestly  a  totally  different 
matter  from  a  recital,  prima  facie,  under  the 
statute  (section  4067),  proving  the  fact,  that 
the  original  purchaser  has  assigned,  by  in- 
dorsement, the  certificate  of  purchase.  The 
judge  of  probate  may  recite  his  conclusion 
that  an  assignment  by  Indorsement  had  been 
effected;  but  his  conclusion  that  one  la  the 
owner  and  holder  of  the  certificate  Is  a  con- 
clusion dehors  the  statutes,  which  lays  con- 
ditions upon  the  very  right  of  the  probate 
judge  to  execute  this  conveyance.  Boiling  v. 
Smith,  70  Ala.  535;  Capehart  v.  McGahey, 
supra;  2  Cooley  on  Taxation,  p.  995,  note 
4 ;  Sanders  v.  Ransom,  37  Fla.  457,  20  South. 
530. 

We  therefore  hold  that  on  the  proof  made 
by  this  record  the  deed  to  Leatherwood  is 
void,  because  It  Is  not  shown  that  he  was  as- 
signee to  whom  the  judge  of  probate  was  au- 
thorized to  execute  a  conveyance  of  lands  sold 
at  tax  sale  The  decree  dismissing  the  bill 
is,  hence,  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


WINN  et  al.  v.  McCRANEY  et  al. 
(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  Judgment— What  Constitutes— Entry  on 
Tbial  Docket. 

At  the  conclusion  of  a  hearing  the  judge 
was  asked  for  a  judgment  of  default,  and  made 
the  following  memorandum  on  the  trial  docket 
opposite  the  statement  of  the  cause:  "Nov.  14, 
1903.  Judgment  by  default  for  plaintiffs  for 
$227  ;  waiver  of  exemptions  as  to  personal  prop- 
erty"—and  immediately  after  making  the  entry 
signed  the  minutes,  adjourning  the  court  sine 
die.  Held,  that  the  trial  docket  was  not  a  rec- 
ord, and  the  memorandum  operated  only  as  a  di- 
rection to  the  clerk  as  to  what  judgment  should 
be  entered  on  the  court's  records,  and  was  not 
a  judgment  upon  which  an  execution  could  is- 
sue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  9  6.] 

2.  Evidence — Judicial  Notice. 

It  is  a  matter  of  judicial  knowledge  that 
the  trial  docket  is  used  by  the  judge  for  making 
memoranda  of  orders  and  judgments  rendered  in 
pending  cases,  and  that  judgments  are  written 


in  the  book  in  which  is  kept  the  minutes  of  each 
day's  proceedings  during  the  term  and  the  or- 
ders and  judgments  in  the  order  in  which  they 
are  entered,  which  book  is  the  sole  memorial  <•( 
their  existence. 

8.  Clebrs  of  Courts— Liability  on  Bonds- 
Failube  to  Issue  Execution— Complaist. 
Civ.  Code  1896.  §  934,  subd.  3.  makes  it  t> 
duty  of  the  clerk  to  keep  a  trial  docket  of  civil 
cases,  in  which  must  be  entered  all  the  dvil 
cases  standing  for  trial  at  each  term,  etc..  and 
the  orders  made  in  each  case  at  any  preriow 
term.  In  an  action  on  the  bond  of  a  clerk  of 
court  for  failure  to  issue  execution,  the  com- 
plaint averred  that  plaintiffs  obtained  judgment 
for  $227,  "as  shown  by  the  judgment  entry  on 
the  trial  docket  of  said  court."  Held  that,  con- 
struing the  averments  moGt  strongly  against  th* 
plaintiffs,  they  were  only  the  equivalent  of  an 
allegation  that  the  judgment  was  shown  by  uV 
judge's  memorandum  on  the  trial  docket  ar.-i 
failed  to  allege  a  judgment  upon  which  execu- 
tion could  be  lawfully  issued. 

4.  Judgment— Entby— Time— Power  to  Es- 
teb  After  Adjournment  of  Court. 

A  circuit  clerk  has  no  power  to  make  t 
judgment  entry  after  the  court  has  finally  ad- 
journed. 

[Ed.  Note.— For  cases  in  point,  aee  Cent  Dii. 
vol.  30,  Judgment,  §§  519-522.] 

5.  Appeal  and  Error— Review  —  Hauob* 
Error— Rulings  on  Demurrer. 

Where  defendant,  on  facts  proved  under 
certain  pleas,  was  entitled  to  a  general  affirma- 
tive charge  as  given,  it  was  immaterial  whether 
the  court  erred  in  overruling  demurrers  to  other 
pleas. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4089-1105.] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; A.  A.  Evans,  Judge. 

Action  by  James  J.  Winn,  Jr.,  and  others, 
against  M.  J.  McCraney  and  others  on  an  offi- 
cial bond.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Affirmed. 

G.  L.  Comer  and  G.  W.  Winn,  for  appel- 
lants.  Peach  &  Thomas,  for  appellees. 

DENSON,  J.  The  undisputed  facts  shown 
by  the  record  may  be  summarized  as  follows: 
The  plaintiffs  (appellants  here)  brought  an 
action  In  the  circuit  court  of  Barbour  conn 
ty  against  W.  M.  McPherson,  That  cause 
was  pending  on  the  trial  docket  at  the  No- 
vember term,  1903  (a  two-week  term),  of  said 
court,  and  was  set  by  the  clerk  for  trial  on 
Tuesday,  November  3,  1903 ;  that  being  the 
second  day  of  the  term.  At  the  request  of 
the  plaintiffs'  attorney  the  cause  was  passed 
until  the  last  day  of  the  term,  and  the  judg* 
made  a  pencil  memorandum  of  this  fact  on 
the  trial  docket,  opposite  the  statement  of  the 
cause.  The  civil  docket  was  concluded  about 
the  middle  of  the  first  week,  and  the  clerk 
entered  In  the  minutes  of  the  court  all  Judg- 
ments that  had  been  rendered  In  clvif  causes, 
and  the  civil  minutes  were  carried  to  the 
clerk's  office,  together  with  the  trial  docket 
The  second  week  of  the  term  was  devoted 
to  the  trial  and  disposition  of  criminal  cause*. 
All  criminal  causes  were  disposed  of  by  the 
middle  of  that  week,  and  the  jurors  were 
discharged;  but  the  court  was  kept  open  In- 
formally until  it  was  adjourned  on  Saturday, 
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the  14th  of  November,  late  In  the  afternoon. 
Late  Saturday  afternoon,  two  attorneys,  in- 
terested in  a  motion  for  a  new  trial  that 
was  pending,  met  the  presiding  judge  on  the 
street  and  requested  him  to  go  and  hear  the 
motion.  The  judge  and  attorneys  repaired 
to  the  clerk's  office  on  the  first  floor  of  the 
courthouse,  the  courtroom  being  on  the  sec- 
ond floor,  and  proceeded  to  hear  and  dispose 
of  the  motion.  At  the  conclusion  of  the 
hearing  the  attorney  for  the  plaintiffs  in  the 
cause  which*  had  been  passed  placed  the  civil 
trial  docket  before  the  judge  and  asked  him 
for  a  judgment  by  default,  for  plaintiffs  in  the 
cause,  for  the  sum  of  $227.  The  judge,  In  re- 
sponse to  the  request,  made  the  following 
memorandum  on  the  docket,  opposite  the  state- 
ment of  the  cause:  "Nov.  14,  1003.  Judgment 
by  default  for  plaintiffs  for  $227 ;  waiver  of 
exemptions  as  to  personal  property" — and  Im- 
mediately after  making  the  entry  on  the  dock- 
et the  judge  signed  the  minutes  adjourning  the 
court  sine  die.  There  was  no  proclamation 
that  the  court  was  in  session,  nor  was  any 
notice  whatever  given  that  the  court  would 
be,  or  had  been,  convened  in  the  clerk's  office, 
or  elsewhere,  that  afternoon.  The  sheriff 
and  clerk  were  not  present,  and  no  notice 
had  been  given  either  of  them  that  the  court 
would  be  convened  in  the  clerk's  office,  or 
that  the  judge  would  make  any  entries  In 
causes;  nor  was  an  Inquiry  made  for 
the  clerk.  It  is  further  shown  that  all  Judg- 
ments rendered  in  causes,  civil  and  criminal, 
during  the  term,  had  been  entered  In  the 
minutes  of  the  court  at  the  time  the  memo- 
randum was  made  by  the  judge  that  afternoon. 
The  clerk  was  not  notified  that  the  entry 
had  been  made  in  the  cause;  nor  was  he 
aware  that  the  entry  had  been  made,  until 
on  the  28th  day  of  December,  1903,  when  the 
plaintiffs  attorney  called  for  an  execution 
on  the  judgment,  and  notified  the  clerk  of 
the  entry  made  In  the  cause  by  the  judge. 
The  clerk  then  wrote  in  the  minutes  a  Judg- 
ment in  conformity  with  the  entry  on  the 
trial  docket  and  issued  execution  thereon; 
but  the  defendant  had  prior  to  that  time  dis- 
posed of  all  bis  property,  and  the  plaintiffs 
lost  their  debt. 

The  present  suit  was  brought  by  the  plain- 
tiffs against  the  clerk  and  the  surety  on  his 
official  bond  for  breaches  of  the  conditions 
of  the  bond,  in  that  the  clerk  failed  to  enter 
the  judgment  rendered  for  the  plaintiffs 
against  McPherson  in  the  minutes  of  the 
court,  and  in  another  count  for  that  the  clerk 
failed  to  issue  execution  on  the  judgment 
within  15  days  after  it  was  rendered.  It  is 
the  subject  of  express  decision  by  this  court 
that  entries  of  the  kind  made  by  the  judge 
in  the  cause  against  McPherson  on  the  14th 
day  of  November,  1903,  are  merely  docket 
memoranda  of  the  presiding  judge,  intended, 
and  operating,  only  as  directions  to  the  clerk 
as  to  what  judgment  should  be  entered  on 
the  records  of  the  court,  and  that  the  trial 
docket  is  not  a  record.    Morgan  v.  Flexner, 


105  Ala.  356,  16  South.  716;  Brightman  v. 
Meriwether,  121  Ala.  602,  25  South.  994; 
Baker  v.  Swift  &  Son,  87  Ala.  530,  6  South. 
153.  This  being  true,  it  must  follow  that  no 
execution  could  lawfully  have  been  issued 
on  such  memoranda,  the  memoranda  did  not 
form  the  proper  foundation  for  an  execution, 
and  consequently  no  breach  of  the  bond  could 
be  predicated  on  the  fact  that  execution  was 
not  Issued  thereon.  Authorities  supra. 

The  second  count  of  the  amended  com- 
plaint, in  respect  to  the  rendition  of  Judg- 
ment (omitting  the  statement  of  the  term  of 
the  court),  avers  that  "plaintiffs  obtained  and 
secured  a  Judgment  in  said  court  against 
one  W.  M.  McPherson  for  the  sum  of  $227, 
with  waiver  of  exemptions  as  to  personal 
property,  as  shown  by  the  judgment  entry 
on  the  trial  docket  of  said  court"  The 
statute  (Civ.  Code  1896,  §  934)  makes  It  the 
duty  of  the  clerk  to  keep  a  trial  docket  of 
civil  cases,  in  which  must  be  entered  all 
the  civil  cases  standing  for  trial  at  each  term. 
In  the  order  in  which  they  are  brought,  the 
names  of  the  attorneys  employed,  the  char- 
acter of  the  action,  and  the  orders  which 
have  been  made  in  each  cause  at  any  previ- 
ous term.  It  is  the  uniform  practice,  hi  all 
the  courts  of  the  state,  for  the  presiding 
judge  to  use  the  trial  docket  for  making 
memoranda  of  orders  and  judgments  ren- 
dered In  causes  pending  for  trial  In  the 
court;  and,  aside  from  the  statutory  pre- 
scription as  to  the  purpose  of  such  docket, 
this  court  judicially  knows  that  judgments 
are  not  entered  on  the  trial  docket ;  that  only 
the  Judge's  bench  notes,  or  directions  to 
the  clerk,  are  there  entered.  Moreover,  sub- 
division 8  of  section  934  of  the  Civil  Code  of 
1896  requires  the  clerk  "to  keep  a  book,  In 
which  must  be  entered  the  minutes  of  each 
day's  proceedings  during  the  term  of  the 
court,  and  the  orders  and  judgments,  in  the  or- 
der in  which  they  are  made  and  rendered." 
This  book,  the  court  judicially  knows,  is  the 
one  in  which  judgments  are  written  (record- 
ed), and  is  the  sole  memorial  of  the  existence 
of  the  judgment.  Construing  the  averments 
of  the  count  under  consideration  most  strong- 
ly against  the  plaintiffs,  they  are  only  the 
equivalent  of  an  averment  that  the  Judgment 
is  shown  by  the  judge's  memoranda  on  the 
trial  docket,  and  nothing  more.  This  being 
true,  the  count  fails  to  show  such  a  judg- 
ment as  execution  could  be  lawfully  Issued 
on,  and  of  consequence  falls  to  show  a  sub- 
stantial cause  of  action  for  a  breach  of  the 
bond.  The  demurrer  to  the  count  properly 
takes  the  point,  and  the  court  committed  no 
error  in  sustaining  It. 

The  only  counts  on  which  the  trial  was 
had  predicate  a  breach  of  the  bond  on  the 
failure  of  the  clerk  to  enter  on  the  minutes 
of  the  court  the  judgment  from  the  bench 
notes  made  by  the  presiding  judge  on  the 
trial  docket.  We  shall  discuss  this  phase  of 
the  case  in  respect  to  the  defenses  presented 
by  pleas  2  and  5.   Granting,  for  argument's 
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sake,  that  the  clerk  was  present  with  the 
presiding  judge  at  the  time  the  memorandum 
was  made  In  the  cause  by  the  Judge  on  the 
trial  docket,  yet  If  (as  is  averred  In  plea  5) 
the  judge,  Immediately  after  rendering  the 
judgment,  and  before  the  clerk  had  time  to 
record  it  In  the  minutes,  signed  the  minutes 
and  adjourned  the  court  without  day,  it 
would  be  a  harsh  rule  Indeed  tbat  would* 
hold  the  clerk  for  a  breach  of  his  bond  for 
failure  to  record  the  judgment  In  the  min- 
utes during  term  time.  The  law  is  reason- 
able. Courts  are  reasonable,  and  should  nev- 
er require  the  impossible  of  any  person.  But, 
according  to  the  averments  of  plea  2,  the  judge, 
without  any  notice  to  the  clerk,  and  with- 
out waiting  for  the  clerk's  presence,  made 
the  memorandum  in  the  cause  and  Immediate- 
ly signed  the  minutes  of  the  court,  adjourn- 
ing it  sine  die.  It  necessarily  follows  from 
this  that  no  time  was  allowed  the  clerk  in 
which  to  record  the  judgment  in  the  minutes 
during  term. 

The  question  then  arises :  Was  It  the 
duty  of  the  clerk  to  record  the  judgment 
after  the  court  was  finally  adjourned  for 
the  term?  Had  he  the  power  to  do  it?  If, 
as  is  held  by  the  cases  heretofore  cited  in 
this  opinion,  the  bench  notes  do  not  consti- 
tute the  Judgment,  but  merely  serve  as  di- 
rections to  the  clerk  as  to  what  Judgment 
should  be  rendered,  It  would  seem  to  follow 
that  It  requires  the  entry  of  judgment  to  be 
made  during  the  term.  The  requirement  of 
the  statute  that  the  clerk  shall  "keep  a 
book,  in  which  must  be  entered  the  minutes 
of  each  day's  proceedings  during  the  term 
of  the  court,  and  the  orders  and  judgments, 
in  the  order  in  which  they  are  made  or  ren- 
dered," carries  the  Implication  that  until  that 
is  done  the  Judgment  is  inchoate  only.  It 
is  Incomplete.  Though  possessing  the  char- 
acter of  potentiality,  It  lacks  the  character 
of  actuality,  and  hence  is  without  probative 
force.  This  view  is  strengthened  by  that 
other  statutory  requirement  (though  constru- 
ed to  be  directory)  that  the  minutes  of  the 
court  must  be  read  each  morning  In  open 
court,  and  on  the  adjournment  of  the  court 
must  be  signed  by  the  judge.  Civ.  Code 
1806,  8  2641.  Under  our  practice,  the  court 
retains  control  of  its  journals  during  the 
term,  during  which  time  it  may  add  to,  strike 
out.  or  alter  that  which  is  on  the  journals, 
or  Incorporate  new  matter.  "On  the  final 
adjournment,  however,  that  control  is  lost. 
This  we  take  to  be  elementary."  "Confessed- 
ly, the  judge  cannot  In  vacation  render  a 
judgment,  nor  can  he  make  an  order  affect- 
ing a  judgment  which  he  had  in  fact  pro- 
nounced in  term  time — an  order  necessary 
to  complete  the  judgment  and  make  It  effect- 
ive." Adams  v.  Wright,  129  Ala.  305.  30 
South.  574;  Coe  v.  Erb,  59  Ohio  St.  259, 
52  N.  E.  640,  69  Am.  St.  Rep.  760.  If  the 
judge  cannot  do  so,  certainly  the  clerk  can- 
not. It  would  be  a  most  dangerous  practice 
to  leave  it  to  the  clerk  to  enter  the  judg- 


ments rendered,  without  the  supervision  of 
the  judge.  Our  conclusion  is  that  the  clerk 
has  no  power  or  authority  to  make  Judgment 
entries  after  the  circuit  court  has  finally  ad- 
journed. 

The  demurrers  to  pleas  2  and  5,  If  they 
are  not  general  demurrers,  are  without 
merit,  and  the  court  committed  no  error  in 
overruling  them.  The  facts  alleged  in  the 
pleas  were  proved  without  conflict  In  the 
evidence,  and  the  defendant  was  entitled  to 
the  general  affirmative  charge,  irrespective  of 
other  defenses  set  up  in  pleas  3  and  4 ;  and 
in  this  view  whether  the  court  committed 
error  in  overruling  demurrers  to  those  pleas 
we  need  not  inquire.  Mizzell  v.  Southern  Ry. 
Co.,  132  Ala.  504,  31  South.  86. 

There  Is  no  reversible  error  in  the  record, 
and  the  judgment  of  the  circuit  court  will  be 
affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 


WELCH  v.  STATE.  . 
(Supreme  Court  of  Alabama.    May  21,  190&) 

1.  Indictment  and  Information— Duplicity 
—Different  Offenses. 

While  it  is  not  necessary,  in  an  indictment 
for  burglary,  to  allege  the  actual  taking  and 
carrying  away  of  the  goods,  Buch  allegation,  in 
connection  with  an  averment  _  that  defendant 
broke  and  entered  feloniously,  did  not  constitute 
a  separate  charge  of  larceny,  but  was  a  mere 
allegation  that  defendant's  intent  to  steal  was 
carried  into  effect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  D*«. 
vol.  27,  Indictment  and  Information,  §  385.] 

2.  Criminal  Law— Evidence. 

•  In  a  prosecution  for  burglary,  the  court 
properly  permitted  a  witness  to  be  asked.  "Was 
you.r  attention  called  to  anything?"  to  which  he 
replied,  "The  officers  called  my  attention  to 
two  quarts  of  whisky  setting  on  the  billiard 
table,  which  was  the  same  brand  as  the  whisk; 
in  my  place." 

fEd.  Note.— For  cases  in  point,  we  Cent  Dig 
vol.  14,  Criminal  Law,  68  752-763.] 

3.  Same— Opinion  Evidence— Conclusion. 

Where,  in  a  prosecution  for  burglary,  a  wit- 
ness testified  that  he  found  that  a  glass  "about 
eight  by  ten"  was  broken  out,  his  further  state- 
ment, in  answer  to  a  question  as  to  the  size  of 
the  glass,  that  it  was  "big  enough  for  a  man  to 
go  through,"  waa  not  objectionable  as  a  con- 
clusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dir. 
vol.  14.  Criminal  Law,  81  1035,  1048.] 

4.  Same— Expebt  Opinion. 

The  size  of  a  glass  that  was  broken  from  • 
window  of  a  building  claimed  to  have  been  bur 
glarized  was  not  a  matter  for  expert  opinion, 
but  one  open  to  observation,  as  to  which  a  non- 
expert could  testify. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  1059.] 

5.  Same. 

In  a  prosecution  for  burglary,  it  was  prop- 
er to  permit  a  witness  to  state  that  defendant 
could  go  through  the  saloon  in  the  building  bur- 
glarized  to  the  restaurant. 

TEd.  Note.— For  cases  in  point.  *e*  Cent.  Dit- 
vol.  14,  Criminal  Law,  88  1035-105O.] 
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ft.  Same— Hearsay. 

In  a  prosecution  for  burglary,  evidence  that 
L.  pointed  out  the  whisky  in  question  to  witness 
"as  the  whisky  defendant  had  in  his  band"  was 
inadmissible  as  hearsay. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S§  973-983.] 

7.  Same— Tbiai,— Remabks  of  Judge. 

Remarks  made  by  the  judge  and  solicitor 
for  the  state  to  a  jury  in  another  case,  not 
shown  to  have  had  any  relation  to  the  case  at 
bar,  or  that  the  jurors  had  any  knowledge  of 
such  former  case,  were  not  proper  subjects  of 
exception. 

8.  Same— Argument— Time— Limitation. 

Where,  in  a  prosecution  for  burglary,  the 
facts  were  few  and  simple,  and  the  principles  of 
law  plain  and  familiar,  and  the  case  was  not 
argued  by  the  state  at  all,  it  was  not  an  abuse 
of  the  trial  court's  discretion  to  limit  argument 
of  defendant's  attorney  to  16  minutes. 
.  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1657.] 

9.  Same— Instructions— Conformity  to  Evi- 
dence. 

A  request  to  charge,  not  predicated  on  a 
consideration  of  all  the  evidence,  was  properly 
refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1990-1995.] 

10.  .Same  —  Instructions  —  Reasonable 
Doubt. 

In  the  trial  of  an  indictment  for  burglary, 
the  court  should  have  granted  a  request  to 
charge  that,  unless  the  jury  believed  beyond  a 
reasonable  doubt  that  defendant  broke  and  en- 
tered the  storehouse  in  question,  he  could  not 
be  convicted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1904-1922.] 

11.  Same— Motion  in  Abbest  of  Judgment— 
Review— Recobd. 

A  motion  by  accused  in  arrest  of  judgment, 
shown  only  by  a  bill  of  exceptions,  cannot  be 
reviewed  on  appeal. 

Appeal  from  Criminal  Court,  Jefferson 
County;  A.  C.  Howze,  Judge. 

Arthur  Welch  was  convicted  of  burglary, 
and  he  appeals.  Reversed  and  remanded. 

The  indictment  charges  that  Arthur  Welch, 
with  intent  to  steal,  broke  into  and  entered 
the  storehouse  of  Billy  B.  Bell,  in  which 
goods,  spirituous  or  malt  liquors,  things  of 
value,  were  kept  for  use,  sale,  or  deposit, 
and  having  so  broken  and  entered  feloniously 
took  and  carried  away  therefrom  two  quarts 
of  whisky  of  the  value  of  $3,  the  personal 
property  of  Billy  B.  Bell,  against,  etc.  The 
demurrers  were  that  the  indictment  charges 
no  offense  under  the  law;  that  it  is  void  on 
its  face;  that  it  contains  a  misjoinder  of 
offenses  in  the  same  count;  that  it  attempts 
to  charge  burglary  and  grand  larceny  in  the 
same  count;  that  it  attempts  to  charge  a 
felony  and  a  misdemeanor  in  the  same  count ; 
that  the  offense  of  petit  larceny  is  not  in- 
cluded in  the  offense  of  burglary,  and  cannot 
be  joined  in  the  same  count  of  the  indict- 
ment with  the  charge  of  burglary. 

The  evidence  tended  to  show  that  Bell  was 
tbe  owner  of  a  saloon,  and  that  on  the  Sun- 
day morning  in  question  a  window  glass  in 
the  back  window  of  the  saloon  was  broken, 
the  part  broken  being  about  13x36  Inches; 


that  there  was  a  negro  restaurant  in  the  rear, 
and  that  when  the  proprietor  left  the  store 
Saturday  nignt  this  window  was  all  right; 
that  the  witness  Laborde  was  attracted  early 
Sunday  morning  by  the  breaking  of  glass, 
and  went  to  tbe  rear  of  the  saloon,  and  saw 
the  defendant  in  the  saloon,  and  held  him 
there  until  the  officer  came  and  arrested  him ; 
that  the  defendant  had  at  that  time  two 
quarts  of  Sunnybrook  whisky,  which  witness 
made  him  put  down  on  the  billiard  table. 

During  the  course  of  the  trial  a  Jury  which 
was  out  deliberating  on  a  verdict  returned 
into  court  with  their  verdict,  which  was: 
"We,  the  jury,  find  the  defendant  not  guilty." 
Thereupon  the  court,  in  the  presence  of  the 
Jury  trying  this  case,  asked  the  Jury  if  that 
was  their  verdict,  and  said  to  the  other  Jury: 
"Your  verdict  is  a  surprise  to  the  court" 
The  solicitor  also  remarked:  "Render  one 
more  verdict  and  quit."  There  was  exception 
taken  by  the  present  defendant  to  the  re- 
marks of  the  court  and  the  solicitor  made  to 
the  jury  rendering  the  verdict  in  the  presence 
of  the  jury  trying  this  case.  Thereupon  the 
court  instructed  the  Jury  trying  this  case  to 
pay  no  attention  to  the  remarks  made  to  the 
other  Jury,  but  to  try  the  case  on  the  evi- 
dence. 

The  following  charges  were  refused  to  de- 
fendant : 

"(1)  If  the  evidence  on  behalf  of  defendant, 
or  any  part  of  such  evidence,  is  sufficient  to 
raise  in  the  minds  of  any  juror  a  reasonable 
doubt  of  defendant's  guilt,  and  does  raise 
such  a  doubt,  then  I  charge  you  that  you 
cannot  convict  the  defendant  (2)  The  court 
charges  the  Jury  that  if  they  believe  the  evi- 
dence they  cannot  convict  the  defendant  of 
petit  larceny."  "(6)  Unless  you  believe  beyond 
all  reasonable  doubt  that  the  defendant  broke 
and  entered  the  storehouse  in  question,  you 
cannot  convict  this  defendant" 

Gaston  &  Pettus,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  Indictment  under  which 
the  defendant  was  convicted  was  demurred 
to,  on  the  ground  that  It  charged  both  bur- 
glary, a  felony,  and  petit  larceny,  a  misde- 
meanor. The  demurrer  was  properly  over- 
ruled. The  indictment  charges  burglary. 
While  it  was  not  necessary  to  have  alleged 
the  actual  taking  and  carrying  away  of  the 
goods,  yet,  when  alleged,  as  in  this  indict- 
ment, in  connection  with  defendant's  "having 
so  broken  and  entered  feloniously,"  It  does 
not  constitute  a  separate  charge  of  larceny, 
but  merely  alleges  that  the  intent  to  steal 
was  carried  Into  effect  Walker  v.  State,  97 
Ala.  85,  12  South.  83;  Barber  v.  State,  78 
Ala.  19;  Snow  v.  State,  54  Ala.  133;  Wolf  v. 
State,  49  Ala.  359 ;  Bailey  v.  State,  116  Ala. 
437,  22  South.  918;  Adams  v.  State,  55  Ala. 
143,  144. 

There  was  no  error  In  permitting  the  ques- 
tion to  the  witness  Bell,  "Was  your  attention 
called  to  anything?"  and  his  answer  thereto, 
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"The  officers  called  my  attention  to  two 
qunrts  of  whisky  setting  on  the  billiard  table, 
which  was  the  same  brand  as  the  whisky  in 
my  place."  The  witness  testified  of  his  own 
knowledge  to  the  facts  that  the  whisky  was 
setting  on  the  billiard  table  and  that  it  was 
the  same  brand  as  the  whisky  In  his  place. 
It  matters  not  who  called  his  attention  to  It 
The  question  was  merely  to  direct  his  mind 
to  the  subject  of  inquiry. 

The  witness  Laborde,  having  testified  that 
he  found  that  a  glass  "about  eight  by  ten" 
was  broken  out,  was  asked,  "How  large  was 
the  glass  that  was  broken?"  and  replied,  "Rig 
enough  for  a  man  to  go  through."  This  an- 
swer was  objected  to,  and  a  motion  made  to 
exclude  it,  because  It  stated  a  mere  conclu- 
sion of  the  witness.  There  was  no  error  in 
overruling  the  motion  to  exclude  this  testi- 
mony. It  was  a  mere  shorthand  rendering 
of  the  facts.  Mobile  Light  &  R.  R.  Co.  v. 
Walsh.  146  Ala.  205.  305,  40  South.  560.  Re- 
sides, it  was  not  a  matter  for  expert  opinion, 
but  was  merely  a  matter  open  to  the  observa- 
tion of  any  one;  and  the  witness,  having 
stated  the  size  of  the  glass  that  was  broken 
out,  could  properly  be  allowed  to  state  wheth- 
er it  was  large  enough  for  a  man  to  go 
through.  For  the  same  reason,  It  was  proper 
to  allow  the  witness  Manning  to  state  that 
the  defendant  could  come  through  from  the 
saloon  to  the  restaurant.  This  was  but  an- 
other expression  for  the  statement  that  the 
passageway  was  open.  These  expressions 
were  statements  of  a  physical  fact,  or  a  col- 
lective fact,  open  to  the  observation  of  any 
one.  A  witness  could  come  nearer  telling,  by 
the  eye,  whether  a  hole  was  large  enough  for 
a  man  to  go  through  than  exactly  how  many 
inches  long  and  wide  the  hole  was.  Kroell 
v.  State,  139  Ala.  1,  13,  36  South.  1025 ;  Stev- 
ens v.  State,  138  Ala.  71,  81,  35  South.  122; 
Rollings  v.  State,  136  Ala.  126,  128,  34  South. 
349;  Mayberry  v.  State,  107  Ala.  64,  67,  18 
South.  219;  McVay  v.  State,  100  Ala.  110, 
113-114,  14  South.  862. 

The  court  erred  In  allowing  the  witness 
Manning  to  testify  that  "Laborde  pointed  out 
this  whisky  to  me  as  the  whisky  the  defend- 
ant had  had  in  his  hand."  This  was  hear- 
say testimony.  The  fact  that  defendant  had 
had  the  whisky  In  his  hand  could  not  be 
proved  in  that  way. 

The  remarks  made  by  the  judge  and  solicit- 
or to  a  jury  in  another  case  were  not  the  prop- 
er subject  of  exception  in  this  case.  It  Is  not 
shown  that  the  two  cases  had  any  relation  to 
each  other,  or  that  the  Jurors  In  this  case 
knew  anything  about  the  other  case.  Land- 
thrift  v.  State,  140  Ala.  114,  37  South.  287. 

In  the  matter  of  limiting  counsel  as  to 
time  In  the  argument  of  the  case,  while  that 
Is  a  matter  that  Is  left  largely  to  the  discre- 
tion of  the  trial  court,  yet  if  it  Is  apparent 
that  such  discretion  is  abused,  so  that  the  de- 
fendant Is  deprived  of  the  rights  which  the 
Constitution  guarantees  to  him  this  court 
will  reverse  the  case.    In  the  present  case, 


the  facts  being  few  and  simple,  and  the 
principles  of  law  plain  and  familiar,  and  the 
case  not  having  been  argued  by  the  state  at 
all,  we  cannot  say  that  the  defendant  was 
denied  the  right  of  a  proper  presentation  of 
his  case  by  his  counsel  having  been  allowed 
only  16  minutes  for  argument  Yeldell  v. 
State,  100  Ala.  26,  28,  29,  14  South.  570,  46 
Am.  St.  Rep.  20. 

Charge  1  requested  by  the  defendant  was 
properly  refused,  as  it  omitted  to  predicate  a 
consideration  of  all  of  the  evidence.  Hurd 
v.  State,  94  Ala.  100,  10  South.  528:  Liner 
v.  State,  124  Ala.  1,  7,  27  South.  438. 

From  what  has  been  hereinbefore  said 
the  indictment  did  not  include  an  accusation 
of  the  offense  of  petit  larceny.  Therefore  the 
court  erred  in  refusing  to  give  charge  2. 

There  was  no  error  in  the  refusal  to  give 
the  general  charge  in  favor  of  the  defendant 

The  Indictment  in  this  case  being  for  bur- 
glary, charge  6,  requested  by  the  defendant 
should  have  been  given. 

The  motion  In  arrest  of  judgment,  beine 
shown  only  by  the  bill  of  exceptions,  cannot 
be  considered.  Hampton  v.  State,  133  Ala. 
180,  32  South.  230. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 


RIRT  v.  STATE. 
(Supreme  Court  of  Alabama.    May  14.  1908.) 

1.  Homicide  —  Excusable  Homicide — Kill- 
ing a  Resisting  Prisoner. 

In  all  cases,  civil  or  criminal,  where  per- 
sons having  authority  to  arrest  or  imprison,  and 
using  the  proper  means,  are  resisted  in  so  doing, 
they  may  repel  force  with  force,  and  need  n»t 
retreat;  and  if  the  party  resisting  is  unavoid- 
ably killed  in  the  struggle  the  homicide  is  justi- 
fiable. 

J Ed.  Note.— For  case*  in  point  see  Cent.  Pit 
.  26,  Homicide,  8  135.] 

2.  Same  —  Self-Defense — Applicability  or 

Doctrine. 

The  doctrine  of  self-defense  has  no  applica- 
tion to  a  homicide  committed  in  overcoming  * 
resisting  prisoner,  for  to  do  his  duty  the  oftWr 
must  become  the  aggressor,  and,  while  it  is  his 
duty  to  effect  the  arrest  or  imprisonment  with- 
out the  use  of  unnecessary  violence,  he  is  not 
required  in  any  event  to  retreat  before  the  as- 
sailing prisoner. 

I  Ed.  Note.— For  cases  in  point,  see  Cant  Dig. 
vol.  26,  Homicide,  |8  135,  168.] 

3.  Same— Refusal  of  Rail— Effect. 

In  a  prosecution  for  killing  a  prisoner  while 
attempting  to  put  him  in  the  guardhouse  char- 
ges predicating  exculpating  action  of  the  officer 
upon  a  refusal  of  proper  bail  are  erroneous, 
where  the  accused  had  no  authority  to  take 
bail,  nor  to  determine  its  character  or  amount, 
even  if  he  could  accept  it 

4.  Same— Instructions. 

In  a  prosecution  for  homicide  committed  by 
an  officer  in  attempting  to  put  a  prisoner  in 
the  guardhouse,  where  there  was  evidence  f«r 
the  defendant  that  the  decedent  resisted,  drew 
a  knife,  assaulted  accused  therewith,  repeal- 
ed the  assault,  and  was  shot  by  accused,  with 
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oat  excessive  or  unreasonable  force,  an  instruc- 
tion that  if  defendant,  after  hearing  the  nu- 
merous alleged  threats  of  the  deceased,  became 
offended  and  sought  an  opportunity  to  revenge 
himself  against  the  deceased,  and  acting  under 
color  of  official  duty  arrested  deceased  and  took 
him  to  the  guardhouse  to  confine  him,  and  with 
a  determination  to  avail  himself  of  an  oppor- 
tunity to  kill  deceased  after  reaching  the  guard- 
house, and  did  kill  him  with  a  pistol,  and  such 
shooting  was  not  in  self-defense,  accused  would 
be  guilty  of  murder,  is  erroneous  for  omitting 
in  hypothesis  the  right  of  the  officer  to  meet 
force  with  force,  not  excessive,  to  effect  the  im- 
IPibuuneul  in  -case  of  resistance  to  such  a  de- 
gree as  to  impress  accused  with  the  belief  that 
extreme  measures  were  necessary  to  accomplish 
the  imprisonment,  and,  besides,  if  the  arrest 
was  legal  and  there  was  authority  to  imprison, 
the  doctrine  of  self-defense  did  not  bind  accused 
to  any  course  of  conduct  in  the  premises. 

5.  Sake. 

An  instruction  that,  to  find  any  protection 
or  justification  for  taking  the  life  of  deceased 
by  reason  of  accused's  alleged  official  position, 
he  must  have  acted  in  good  faith  and  within 
the  scope  of  his  official  duties,  and  if  he  used 
his  position  as  a  cloak  or  excuse  to  do  the  de- 
ceased bodily  harm,  or  to  take  his  life,  and  shot 
him  when  it  was  not  necessary  to  do  so  to  save 
accused's  life  or  to  prevent  grievous  bodily  harm 
to  himself,  defendant  should  be  found  guilty 
of  some  degree  of  homicide,  unless  he  acted  in 
self-defense,  is  erroneous,  notwithstanding  ac- 
cused may  have  entertained  the  motives  and 
purpose  hypothesized ;  for,  if  the  arrest  and  im- 
prisonment were  legal,  and  the  prisoner  resist- 
ed, and  in  meeting  the  resistance  without  un- 
necessary violence  or  force  accused  killed  the 
prisoner,  the  killing  would  be  justifiable. 

6.  Criminal  Law  —  Instructions  —  Weight 
of  Evidence. 

An  instruction,  in  a-  homicide  case,  which 
authorizes  a  conviction  without  the  jury  being 
convinced  of  accused's  guilt  beyond  a  reasonable 
doubt,  is  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f§  1904-1922.] 

7.  Homicide  —  Refusal  of  Instructions  — 
Reasonable  Doubt— -Necessity  fob  Kill- 
ing. 

In  a  prosecution  for  killing  a  resisting  pris- 
oner, it  is  error  to  refuse  an  instruction  that, 
while  the  law  does  not  clothe  an  officer  with 
authority  to  judge  arbitrarily  of  the  necessity 
of  killing  prisoners,  he  cannot  kill  unless  there 
is  a  necessity  for  it,  and  if  the  jury  have  a 
reasonable  doubt  as  to  the  necessity  of  killing 
the  decedent  their  verdict  must  be  not  guilty. 

Appeal  from  City  Court  of  Gadsden ;  Alto 
V.  Lee,  Judge. 

Ernest  Blrt  was  convicted  of  manslaughter 
In  the  first  degree,  and  appeals.  Reversed 
and  remanded. 

The  facts  are  sufficiently  stated  In  the 
opinion  of  the  court.  The  following  charges 
were  requested  by  the  state: 

"(1)  The  court  charges  the  Jury,  If,  after 
considering  all  the  evidence  in  this  case, 
the  Jury  should  believe  beyond  a  reasonable 
doubt  that  defendant  arrested  the  deceased, 
took  his  pistol  from  him,  and  carried  him  to 
the  guardhouse,  and  when  they  arrived  at  the 
guardhouse  the  defendant  ordered  the  de- 
censed  to  enter,  and  the  deceased  refused, 
iind  thereupon  defendant  attempted  to  put  the 
deceased  in  said  guardhouse  by  force,  and 
while  attempting  to  so  imprison  deceased  the 


defendant  shot  deceased,  and  said  shooting 
was  not  done  to  repel  force  or  assault  from 
deceased,  then  the  defendant  is  guilty  of  some 
degree  of  homicide  charged  in  the  indictment, 
and  it  will  be  your  duty  to  so  find. 

"(2)  If  the  Jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant, 
after  having  arrested  deceased,  and  after 
having  taken  from  him  his  weapon,  carried 
deceased  to  the  guardhouse,  and  for  the  pur- 
pose and  with  the  determination  to  lock  de- 
ceased up  or  kill  him  In  the  attempt  so  to  do, 
and  while  attempting  to  lock  deceased  in  the 
guardhouse,  shot  him  to  death,  and  that  such 
killing  was  not  made  necessary  to  protect  the 
life  of  defendant  from  death  or  great  bodily 
harm,  or  what  so  reasonably  appeared  to  a 
reasonable  man,  then  I  charge  you,  gentlemen, 
you  cannot  acquit  defendant,  but  must  find 
him  guilty  of  some  degree  of  homicide  charg- 
ed In  the  indictment 

"(3)  The  court  charges  the  Jury  It  was  the 
duty  of  defendant  to  use  all  reasonable 
means  to  put  the  prisoner,  the  deceased,  in 
the  guardhouse  without  doing  him  any  bodi- 
ly harm;  and  if  the  jury  should  -believe  from 
the  evidence  the  defendant  could  have,  by  the 
exercise  of  reasonable  diligence,  confined  de- 
ceased in  the  guardhouse  without  shooting 
him,  as  was  done,  then  he  would  be  guilty 
of  some  degree  of  homicide  charged  in  the 
indictment,  and  it  Is  the  duty  of  the  jury  to 
so  find. 

"(4)  If  the  Jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant, 
after  having  arrested  deceased  and  taking 
from  him  his  pistol,  carried  deceased  to  the 
guardhouse,  and  after  refusing  propositions 
to  make  bond,  if  you  believe  such  proposi- 
tions meant  ball,  were  made,  and  In  pursu- 
ance of  a  determination  to  lock  deceased  up, 
and  not  in  repelling  force  by  force,  or  what 
reasonably  appeared  to  be  force,  then  I 
charge  you  that  defendant  is  guilty  of  some 
degree  of  homicide  charged  in  the  Indictment, 
and  you  must  so  find  by  your  verdict 

"(5)  The  court  charges  the  Jury,  If,  after 
weighing  all  the  evidence,  they  believe  be- 
yond  a  reasonable  doubt  that  defendant  took 
the  life  of  deceased  In  pursuance  of  a  de- 
termination to  lock  the  deceased  up,  because 
deceased  had  declared  he  would  not  be  lock- 
ed up,  and  that  the  killing  of  deceased  was 
not  in  defense  of  defendant's  person,  then  the 
defendant  cannot  be  held  harmless,  and  he 
is  guilty  of  some  degree  of  homicide  charged 
in  the  indictment. 

"(6)  If  the  Jury  should  believe  beyond  a 
reasonable  doubt  from  the  evidence  In  this 
case  that  the  defendant,  after  hearing  of  the 
numerous  alleged  threats  of  the  deceased,  be- 
came offended  and  sought  an  opportunity  to 
avenge  himself  against  some  wrong  or  fan- 
cied grievance  against  deceased,  and  acting 
under  color  of  official  duty  arrested  deceased 
and  took  him  to  the  guardhouse,  for  the  pur- 
pose of  not  only  confining  deceased,  but  with 
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a  determination  to  avail  himself  of  an  op- 
portunity to  kill  deceased,  and  after  reach- 
ing the  guardhouse  with  deceased  the  de- 
fendant killed  deceased  by  shooting  him  with 
a  pistol,  and  such  shooting  was  done  not  In 
self-defense,  as  that  term  has  been  defined  , 
In  my  oral  charge,  then  he  would  be  guilty 
of  murder,  and  It  wouM  be  your  duty  to  so 
And. 

"(T)  The  court  charges  the  jury,  If,  after 
considering  all  the  evidence  In  the  case,  they 
should  believe  beyond  a  reasonable  doubt 
that  the  defendant  killed  deceased  after  the 
deceased  had  been  arrested,  and  when  deceas- 
ed had  been  carried  to  the  guardhouse  and 
had  been  relieved  of  his  arms,  and  that  the 
killing  was  done  by  defendant  to  prevent 
escape  of  deceased,  or  to  gratify  some  111  will 
defendant  entertained  towards  deceased,  and 
not  in  self-defense,  as  defined  by  the  court, 
then  and  in  either  event  the  defendant  can- 
not be  held  harmless  before  the  law  and  must 
be  convicted  of  some  degree  of  homicide." 

"(9)  Before  the  jury  can  hold  the  defend- 
ant harmless  for  taking  the  life  of  deceased, 
they  must  find  from  the  evidence  as  follows: 
First,  that  the  defendant  was  at  the  time  of 
making  the  arrest  an  officer  clothed  with  le- 
gal authority  to  make  the  arrest  of  the  de- 
ceased  and  detain  him  in  the  guardhouse  of  j 
Attalla;  second,  that  the  defendant  acted  in 
good  faith  and  within  the  scope  of  his  of- 
ficial duty,  and  used  only  reasonable  and 
proper  means  In  making  the  arrest,  and  In 
his  efforts  to  detain  the  prisoner,  and  while 
thus  in  the  exercise  of  his  official  duty  was 
assaulted  by  deceased,  and  used  only  such 
means  in  repelling  the  assault  as  was  or  ap- 
peared to  be  necessary  for  the  protection  of 
defendant's  life  or  his  person  from  grievous 
bodily  harm.  And  if  the  defendant  used 
more  force  than  was  necessary,  or  appeared 
to  be  necessary,  to  repel  the  assault  alleged 
to  have  been  made  upon  him  by  the  deceased, 
and  took  his  life,  when  by  the  exercise  of 
caution  and  diligence  he  might  have  avoided 
the  killing,  then,  gentlemen,  I  charge  you  the 
defendant  is  guilty  of  some  degree  of  homi- 
cide charged  In  the  Indictment,  and  it  Is 
your  duty  to  so  find." 

"(11)  In  order  for  the  defendant  to  find 
any  protection  or  justification  for  taking  the 
life  of  deceased  by  reason  of  the  official  posi- 
tion which  the  defendant  Is  alleged  to  have 
held  at  the  time  of  the  killing,  the  defendant 
must  have  acted  in  good  faith  and  within  the 
scope  of  his  official  duties;  and  if  you  should 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  used  his  official 
position  as  a  cloak  or  excuse  to  do  the  de- 
ceased grievous  bodily  barm,  or  to  take  his 
life,  and  shot  deceased  at  a  time  when  it 
was  not  necessary  so  to  do  to  save  the  life  of 
defendant,  or  himself  from  grievous  bodily 
harm,  you  should  find  defendant  guilty  of 
some  degree  of  homicide,  unless  you  should 
further  find  that  defendant  acted  in  self- 


defense,  as  self-defense  has  been  defined  to 
you  In  the  court's  general  charge." 

"(13)  I  charge  you,  gentlemen,  that  defend- 
ant would  have  no  right  to  take  the  life  of 
the  deceased  simply  because  he  refused  to 
enter  the  guardhouse  after  having  been  or- 
dered so  to  do  by  the  defendant,  if  thla  should 
be  an  shown  by  the  evidence.  Nor  would  de- 
fendant be  justified  in  taking  the  life  of  de- 
ceased, If  you  should  find  deceased  made 
an  unarmed  resistance  when  defendant  at- 
tempted to  put  him  in  the-*uard  house  after 
deceased  had  refused  to  enter.  If,  after  con- 
sidering aU  the  evidence  in  this  case,  you 
should  find,  under  the  rules  which  I  have 
given  you,  that  defendant  got  into  a  scuffle 
with  deceased  at  the  guardhouse  door,  and 
In  attempting  to  put  deceased  in  the  guard- 
house, and  that  defendant  grew  angry  with 
deceased  because  of  the  scuffle,  and  shot  and 
killed  him  because  of  such  anger,  and  not  in 
defense  of  his  person  from  an  assault  of  de- 
ceased, theu  the  defendant  would  be  guilty 
of  some  offense  charged  in  this  indictment, 
and  It  would  be  your  duty  to  so  find." 

"(19)  The  court  charges  the  jury  that  if 
they  find  from  the  evidence  in  this  case  that, 
on  the  complaint  of  one  Mason  to  defendant 
as  chief  of  police  of  Attalla,  the  two  went  to 
Frost,  as  mayor  of  the  city  of  Attalla,  for  a 
warrant  of  arrest  for  Frank  Miller,  stating 
in  substance  that  said  Miller  was  snapping 
at  him  (Mason),  and  that  thereupon  said 
Frost  inquired  of  defendant,  as  chief  of 
police,  If  he  had  a  blank  warrant,  and  de- 
fendant replied  that  he  did  not,  and  the  said 
Frost,  as  said  mayor,  Instructed  the  defend- 
ant, as  chief  of  police,  with  one  Huff,  who 
was  then  acting  as  a  policeman,  to  immediate- 
ly proceed  to  arrest  said  Miller,  the  deceased, 
and  they  did  arrest  and  carry  him  to  the  cal- 
aboose of  the  said  city  of  Attalla,  and  before 
being  safely  put  in  said  calaboose  the  said  Mil- 
ler attempted  to  escape  and  flee  from  said  cal- 
aboose and  arrest,  the  defendant  had  no  right 
In  law  to  shoot  him  to  death  with  a  pistol, 
although  without  doing  so  the  said  Miller 
would  have  escaped." 

"(21)  An  officer,  charged  with  the  duty  of 
arresting  a  prisoner  charged  with  the  viola- 
tion of  an  ordinance  of  the  city  of  Attalhi. 
had  no  more  right  or  authority  to  shoot  hlni 
to  death  to  prevent  escape  than  he  would 
have  to  shoot  to  death  any  peaceful  citizen 
not  so  charged." 

The  charges  above  set  out  are  those  given 
at  the  instance  of  the  state,  and  declared  bad 
by  the  court.  The  following  charge  was 
refused  to  defendant: 

"(4)  The  court  charges  the  jury  that,  while 
the  law  does  not  clothe  an  officer  with  au- 
thority to  judge  arbitrarily  of  the  necessity 
of  killing  prisoners,  he  cannot  kill  unless 
there  is  a  necessity  for  it,  and  If  the  jury 
have  a  reasonable  doubt  as  to  the  necessity 
of  killing  Frank  Miller  their  verdict  must 
be  not  guilty." 
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A  number  of  other  charges  were  refused, 
not  necessary  to  be  here  set  out. 

Cooley  &  Martin,  for  appellant.  Alexan- 
der M.  Garber,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  defendant  was  con- 
victed of  manslaughter  in  the  first  degree. 
The  party  slain  was  one  Miller,  a  prisoner, 
whom  the  defendant,  as  chief  of  police  of  At- 
talla,  was  undertaking  to  lodge  in  the  city 
prison.  The  court  instructed  the  jury  that 
the  arrest  was  authoritative  and  legal,  and 
the  trial  seems  to  have  been  had  throughout 
upon  this  assumption  by  prosecution  and  de- 
fense. The  state  pressed  for  a  conviction  up- 
on the  theory  that  the  defendant  wantonly 
murdered  Miller,  while  he  was  a  prisoner,  in 
expression  of  personal  ill  will  then  entertain- 
ed by  the  defendant  towards  Miller,  and 
that  the  occasion  was  sought  by  the  defend- 
ant, under  the  guise  of  the  performance  of 
his  ofliclaJ  duty,  as  favorable  to  the  accom- 
plishment of  his  alleged  unlawful  purpose  to 
kill  Miller.  Of  course,  if  in  accordance  with 
such  purpose,  and  without  legal  cause  or  jus- 
tification, Miller  was  killed  by  the  defendant, 
he  would  be  guilty  of  some  degree  of  homi- 
cide. 

The  defense  interposed,  as  we  gather  it 
from  the  testimony,  was  that  the  prisoner,  in 
an  effort  to  prevent  the  officer  from  effecting 
his  imprisonment,  as  was  bis  duty,  resisted 
the  officer,  drew  a  knife,  assaulted  the  officer 
therewith,  and  repeated  the  assault,  and 
without  the  employment  of  excessive  or  unrea- 
sonable force  the  prisoner  was  shot  to  death 
by  the  officer.  With  reference  to  the  defense 
stated,  the  rule  thus  announced  in  Clements 
v.  State,  50  Ala.  119,  must  control  in  deter- 
mining the  sustainment  vel  non  of  the  justifi- 
cation relied  on,  viz. :  "In  all  cases,  whether 
civil  or  criminal,  where  persons  having  au- 
thority to  arrest  or  imprison,  and  using  the 
proper  means,  are  resisted  in  so  doiug,  they 
may  repel  force  with  force,  and  need  not  give 
back  ;  and  If  the  party  making  the  resistance 
is  unavoidably  killed  in  the  struggle,  this 
homicide  is  Justifiable."  The  doctrine  of  self- 
defense  has  no  application  in  such  cases,  be- 
cause it  Is  the  duty  of  the  officer  to  effect  the 
arrest  or  imprisonment  of  the  offender,  with- 
out the  use  of  unnecessary  or  Improper  vio- 
lence. Dougherty's  Case,  106  Ala.  G3,  17 
South.  393 ;  Williams'  Case,  44  Ala.  41.  This 
duty  could  not  be  performed  If  any  element  of 
self-defense  was  essential  to  the  protection  of 
the  officer.  He  must,  to  do  his  duty,  become 
the  aggressor,  and  in  no  event  Is  he  required 
to  retreat  before  an  assailing  prisoner. 

As  indicated  before,  the  testimony  in  the 
record  presents  no  case  within  the  principles 
governing  the  duty  of  an  officer  with  respect 
to  the  killing  of  a  merely  fleeing  prisoner, 
whether  such  prisoner  be  a  misdemeanant  or 
not.  There  was  testimony  before  the  Jury 
from  which  they  might  have  been  justified  hi 
placing  their  credence  in  either  the  theory  of 
the  state  or  of  the  defense,  but  none  fairly 


leading  to  a  view  that  Miller  was,  in  any 
sense,  in  flight  at  the  time  he  was  shot.  He 
was,  upon  this  record,  either  wantonly  mur- 
dered, or  else  killed  in  resistance  by  the  of- 
ficer of  stated  assaults  with  a  deadly  weapon. 
If  the  former  he  was  guilty;  and  If  the  latter, 
the  only  other  Inquiry  for  the  jury  was 
whether  his  shooting  of  Miller  was  the  em- 
ployment of  unnecessary  or  excessive  violence 
in  repelling  the  assault  and  in  effecting  the 
imprisonment  of  Miller.  3  Cyc  pp.  890,  891, 
and  authorities  cited  in  notes.  After  a  care- 
ful consideration  of  the  court's  rulings  on  evi- 
dence admitted  and  excluded,  we  discover  no 
error  prejudicial  to  the  defendant. 

There  were  requested  in  behalf  of  the  state 
upwards  of  20  special  charges.  In  these  it 
was  attempted  to  state  numerous  phases  of 
the  law  conceived  to  be  applicable  to  the 
cause.  The  safer  practice  In  criminal  prose- 
cutions is  for  the  state  to  sparingly,  and  then 
only  when  the  ground  Is  plain,  exercise  the 
privilege  of  asking  special  instructions  by  the 
court.  A  number  of  these  charges  predicate 
exculpating  action  on  the  part  of  the  officer 
upon  the  offer  to  and  refusal  by  the  officer  to 
accept  ball  for  the  prisoner  then  in  his  cus- 
tody, and  whom  he  was  then  undertaking  to 
imprison.  We  are  not  advised  that  the  officer 
had  any  authority  to  take  bail  from  this 
prisoner,  nor,  if  so,  that  he  had  any  right  to 
determine  its  character  or  amount.  For  this 
reason,  if  not  others,  this  class  of  charges 
were  erroneous. 

Charge  6  should  have  been  refused,  be- 
cause, among  other  reasons,  it  omits  in  hy- 
pothesis the  right  of  the  officer  to  meet  force 
with  force,  not  excessive,  to  effect  the  Im- 
prisonment of  Miller,  if  Miller  did  in  fact  re- 
sist to  such  a  degree  as  to  reasonably  then  im- 
press the  officer  with  the  belief  that  extreme 
measures  were  necessary  to  accomplish  the 
imprisonment  of  Miller.  Furthermore,  if  the 
arrest  was  legal  and  the  authority  to  Im- 
prison also  obtained,  the  doctrine  of  self- 
defense  did  not  bind  the  officer  to  any  course 
of  conduct  in  the  premises.  Charge  7  is  sub- 
ject to  much  of  the  criticism  applied  to 
charge  6. 

Charge  11  Is  bad.  Notwithstanding  the  of- 
ficer may  have  entertained  the  motives  and 
purpose  hypothesized,  yet,  if  the  arrest  and 
imprisonment  were  legal,  and  the  prisoner 
resisted,  and,  meeting  his  resistance  without 
unnecessary  violence  or  force,  the  officer  took 
the  life  of  the  prisoner,  the  killing  would  be 
justifiable. 

Charge  13,  if  otherwise  beyond  criticism, 
is  faulty  In  the  respect  that  It  omits  the  nec- 
essary conviction,  in  the  minds  of  the  Jury,  of 
his  guilt  beyond  a  reasonable  doubt.  It 
should  have  been  refused. 

Charge  4,  requested  by  defendant,  asserts  a 
correct  proposition  of  law,  and  should  have 
been  given.  The  others  so  requested  were 
well  refused,  either  because  abstract,  mis- 
leading, or  otherwise  bad. 
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For  the  errors  mentioned,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 
Reversed  and  remanded. 

TYSON.  C.  J.,  and  DOWDELL  and  AND- 
ERSON, JJ.,  concur. 


PATTON  v.  STATE 
(Supreme  Court  of  Alabama.    June  4.  1908.) 

1.  Criminal  Law— Appeal— Bull  of  Excep- 
tions —  Sufficiency  —  Rulings  on  Ques- 
tions Not  in  Recobd. 

Rulings  on  questions  propounded  to  wit- 
nesses in  a  criminal  case  cannot  be  reviewed  on 
appeal,  where  the  questions  are  not  set  out  in 
the  bill  of  exceptions. 

2.  Same  —  Reception  of  Evidence  —  Suffi- 
ciency of  Objections. 

In  a  murder  case,  a  policeman,  after  testi- 
fying that  he  went  to  accused's  boarding  place 
to  search  for  him,  but  could  not  find  him,  was 
asked  as  to  what  he  did  find,  but  the  question 
was  objected  to,  and  a  motion  made  to  exclude 
all  answers  thereto.  The  objection  was  over- 
ruled, and  the  witness  answered  that  he  found 
certain  cartridges,  etc.  Held,  that  only  the 
overruling  of  the  objection  to  the  question  was 
presented  for  review,  and,  as  it  was  general, 
there  was  no  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law.  §§  1633-1638.] 

3.  Same— Opinion  Evidence— Recent  Fib- 
ino  of  Cartridges. 

A  nonexpert  witness  may  testify  in  a  crim- 
inal case  as  to  whether  a  cartridge  seemed  to  be 
freshly  fired. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law.  §§  1049-1050.] 

4.  Same— Requested  Instructions— Reason- 
able Doubt. 

In  a  murder  case,  accused  requested  -the 
following  instruction:  "If  a  reasonable  doubt 
as  to  defendant's  guilt  exists  or  grows  out  of 
the  evidence,  or  out  of  any  conflicting  state- 
ment made  by  the  witness,  if  any  in  fact  were 
made,  which  cannot  be  reconciled  by  you  so  as 
to  make  all  the  witnesses  speak  the  troth  under 
all  the  facts  proven  in  this  case,  you  must  find 
the  defendant  not  guilty."  Held,  that  the  in- 
struction was  properly  refused,  since,  besides 
being  involved  and  confusing,  it  did  not  state  a 
correct  proposition  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1904-1922.] 

5.  Same— Sufficiency  of  Evidence. 

In  a  murder  case,  a  requested  instruction 
that,  if  the  evidence  is  evenly  balanced,  the 
jury  should  lean  on  the  side  of  mercy  and  find 
the  defendant  not  guilty,  is  argumentative  and 
invasive  of  the  province  of  the  jury,  and  is 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law.  §§  1732-1748.] 

6.  Same— Decree  of  Pboof  Required  fob 
Conviction. 

In  a  murder  case,  a  requested  instruction 
that,  if  the  jury  were  not  satisfied  that  the  evi- 
dence for  the  state  was  true,  they  might  disre- 
gard it  and  find  the  defendant  not  guilty,  was 
properly  refused,  as  exacting  too  high  a  degree 
of  proof. 

[Ed.  Note.— For  caxes  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law.  §§  1877-1882.] 

7.  Same— Credibility  of  Witnesses. 

In  a  murder  case,  a  requested  instruction 
that  the  jury  could  not  capriciously  or  with 
ruthless  hands  disregard  the  testimony  of  any 


witness  in  the  case,  unless  he  bad  been  impeach- 
ed or  contradicted  by  the  other  circumstances 
and  facts  of  the  case,  was  properly  refused,  as 
indicating  that,  if  a  witness  was  so  contradict- 
ed, his  evidence  might  be  capriciously  disre- 
garded, etc. 

8.  Witnesses— False  Swearing  on  Materi- 
al Fact— Necessity  of  Willfulness, 

The  testimony  of  a  witness  in  a  criminal 
case  should  not  be  disregarded  entirely  because 
of  false  swearing  to  a  material  fact,  unless  it 
was  willfully  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  50,  Witnesses,  §  1080.] 

9.  Criminal  Law— Instructions— Credibili- 
ty of  Witnesses. 

In  a  murder  case,  an  instruction  that  if 
any  of  the  witnesses  for  the  state  swore  will- 
fully falsely  in  one  particular  the  jury  might 
disregard  the  evidence  of  such  witness  or  wit- 
nesses entirely,  was  properly  refused  as  preter- 
mitting the  materiality  of  the  "particular."  for 
no  witness  was  particularized,  and  it  might  be 
that  some  testimony  of  some  of  the  witnesses 
was  immaterial. 

10.  Same— Argumentative  Instructions. 

In  a  murder  case,  a  requested  instruction 
that  the  mere  fact  that,  if  any  one  of  the  wit- 
nesses said  that  they  had  not  talked  to  any 
one  about  the  evidence,  it  was  immaterial  evi- 
dence, and  should  not  be  considered  in  disre- 
garding any  witness'  testimony  on  any  material 
point,  or  in  discrediting  a  witness'  testimony 
on  any  material  point,  was  mere  argument,  and 
properly  refused. 

11.  Same  —  Appeal— Decisions  Reviewable 
—Refusal  of  New  Trial. 

The  refusal  to  grant  a  new  trial  in  a  crimi- 
nal case  cannot  be  reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  15.  Criminal  Law,  §  2587.] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; D.  W.  Speake,  Judge. 

Strater  Patton  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  Affirmed. 

Defendant  was  charged  with  the  killing 
of  Tobe  Horton  by  shooting  him  with  a  pistol. 
Buddy  Benford,  a  witness  for  the  state,  while 
testifying,  as  is  shown  by  the  record,  said 
that  defendant  spoke  to  his  partner,  Garfield 
Wilson.  The  defendant  moved  to  exclude 
this  testimony  of  the  witness  as  to  defend- 
ant's partner,  because  Irrelevant.  Witness 
stated  he  did  not  know  who  was  his  partner, 
but  they  called  him  his  partner,  and  he  did 
not  know,  as  a  matter  of  fact,  whether  any 
partnership  existed  between  them.  The  rec- 
ord further  recites  that  the  witness  is  not 
shown  to  know  what  kind  of  partnership,  if 
any,  existed  between  the  said  Garfield  Wilson 
and  defendant,  so  defendant  objected  to  this 
question,  and  moved  to  exclude  all  answers 
thereto,  and  reserved  an  exception  to  the  re- 
fusal of  the  court  to  do  so.  The  record  re- 
cites that  the  witness  Thomas  R.  Shipp  tes- 
tified as  follows:  "I  am  the  sheriff  of  Mor- 
gan county.  I  know  the  defendant,  and  have 
known  liiiu  since  I  brought  him  here  from 
Ensley,  Ala.,  which  was  about  five  or  si\ 
weeks  before  court  When  I  called  for  him. 
the  chief  of  police  of  Ensley  told  me  that  de- 
fendant went  by  the  name  of  Robert  Orr,  and 
the  defendant  also  told  me  that  he  was  going 
by  that  name  down  there."  The  record  fur- 
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ther  recites  the  defendant  objected  to  all 
these  questions,  and  moved  to  exclude  all  an- 
swers thereto,  because  Immaterial,  irrelevant, 
and  because  too  remote,  as  tending  to  show 
flight.  The  court  overruled  said  objection, 
and  allowed  the  witness  to  answer  all  the 
questions.  The  other  exceptions  to  testimony 
sufficiently  appear  in  the  opinion. 

The  following  charges  were  refused  to  de- 
fendant: (1)  The  general  affirmative  charge. 
"(16)  If  a  reasonable  doubt  as  to  defendant's 
guilt  exists  or  grows  out  of  the  evidence,  or 
out  of  any  conflicting  statement  made  by  the 
witness,  if  any  in  fact  were  made,  which  can- 
not be  reconciled  by  you  so  as  to  make  all  the 
witnesses  speak  the  truth  under  all  the  facts 
proven  in  this  case,  you  must  find  the  defend- 
ant not  guilty.  (17)  I  charge  you,  gentlemen 
of  the  Jury,  that  if  you  believe  that  the  evi- 
dence in  this  case  is  evenly  balanced  you 
should  lean  on  the  side  of  mercy  and  find  the 
defendant  not  guilty."  "(20)  If  you  are  not 
satisfied  that  the  evidence  for  the  state  is 
true,  you  may  disregard  It,  and  find  the  de- 
fendant not  guilty."  "(22)  Gentlemen  of  the 
jury,  you.  cannot  capriciously  or  with  ruthless 
hands  disregard  the  testimony  of  any  witness 
in  this  case,  unless  he  has  been  impeached  or 
contradicted  by  the  other  circumstances  and 
facts  of  the  case.  (23)  Gentlemen  of  the 
jury,  I  charge  you  that  if  you  believe  that 
Buddy  Benson,  a  witness  for  the  state,  swore 
falsely  as  to  material  facts  on  the  present 
trial,  or  if  you  believe  he  swore  falsely  as  to 
material  facts  which  were  contradictory  to 
his  former  statement  out  of  court,  you  may 
disregard  his  entire  testimony.  (24)  Gentle- 
men of  the  Jury,  if  you  believe  from  the  evi- 
dence that  any  of  the  witnesses  for  the  state 
swore  willfully  false  in  one  particular,  you 
are  authorized  to  disregard  the  evidence  of 
such  witness  or  witnesses  entirely.  (25)  I 
charge  you,  gentlemen  of  the  jury,  that  the 
mere  fact,  if  it  be  a  fact,  that  if  any  of  the 
witnesses  said  that  they  have  not  talked  to 
any  one  about  the  evidence,  is  immaterial 
evidence,  and  should  not  be  considered  by  you 
in  disregarding  any  witness'  testimony  on  any 
material  point,  or  in  discrediting  a  witness' 
testimony  on  any  material  point." 

There  was  a  motion  for  new  trial,  based  on 
several  grounds,  which  was  overruled,  and 
which  is  Insisted  on  as  error. 

Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

DENSON,  J.  The  first  exception  seems  to 
have  been  reserved  to  the  action  of  the  court 
In  overruling  an  objection  to  a  question  pro- 
pounded to  one  of  the  state's  witnesses ;  but 
the  question  Is  not  set  out  in  the  bill  of  ex- 
cep lions,  and  hence  the  ruling  of  the  court 
cannot  be  reviewed.  For  the  same  reason 
the  exception  reserved  by  defendant  while 
witness  Shipp  was  being  examined  by  the 
solicitor  cannot  be  reviewed. 

The  testimony  of  the  first  witness  for  the 


state  showed  that  the  defendant  fired  three 
shots  from  a  pistol,  one  of  which  killed  the 
deceased.  Davidson,  a  witness  for  the  state, 
having  testified  that  he  was  a  policeman,  tes- 
tified that  he  went  to  the  place  where  the 
killing  occurred,  and  looked  for  the  defend- 
ant, but  could  not  find  him ;  that  be  was 
boarding  with  a  negro  (Orr)  in  East  Decatur, 
and  that  witness  went  there  and  searched 
for  him,  but  could  not  find  him.  The  bill  of  . 
exceptions  then  recites:  "The  state  asked 
the  witness  what  else  he  found.  The  de- 
fendant objected  to  the  question,  and  moved 
to  exclude  all  answers  thereto.  The  court 
overruled  the  objection,  and  allowed  the  wit- 
ness to  answer  the  question."  In  this  form  it 
is  obvious  that  only  the  ruling  of  the  court 
overruling  the  objection  to  the  question  is 
presented  for  review.  The  objection  was  a 
general  one,  and  the  court  was  under  no  duty 
to  cast  around  for  the  ground  upon  which  it 
was  rested,  and  committed  no  error  in  over- 
ruling It 

The  witness  testified  that  he  found  in  de- 
fendant's room,  at  Orr's  house,  three  41- 
caliber  "cartridges"  lying  on  the  table.  The 
solicitor  then  asked,  "Did  the  cartridges  ap- 
pear to  be  fresh  fired?"  The  question  was 
objected  to  on  the  grounds  of  immateriality, 
irrelevancy,  and  that  the  witness  was  not 
shown  to  be  an  expert.  The  relevancy  and 
materiality  of  the  evidence  sought  is  appar- 
ent ;  and  this  court  has  expressly  held  that  a 
witness,  though  not  an  expert,  may  testify 
that  a  cartridge  seemed  to  be  freshly  fired. 
Therefore  the  court  cannot  be  put  In  error 
for  overruling  the  objections  to  the  question. 
Orr's  Case,  117  Ala.  60,  28  South.  606. 

Charge  16,  besides  being  Involved  and  con- 
fusing, does  not  state  a  correct  proposition 
of  law,  and  Its  refusal  involves  no  error. 

Charge  17  Is  argumentative,  and  invasive  of 
the  province  of  the  jury,  and  was  properly 
refused. 

Charge  20  exacts  too  high  a  degree  of 
proof,  and  its  refusal  was  proper. 

Charge  22,  rightly  interpreted,  means  that. 
If  a  witness  has  been  contradicted  by  "other 
circumstances  and  facts  of  the  case,"  the  jury 
may  capriciously  disregard  his  evidence. 
Such  Is  not  the  law,  and  is  probably  not  the 
proposition  intended  to  be  asserted  In  re- 
questing the  charge.  No  error  was  commit- 
ted by  Its  refusal. 

Charge  23  was,  if  for  no  other  reason,  prop- 
erly refused  because  it  does  not  hypothesize 
that  the  false  swearing  was  willfully  done; 
and  No.  24  Is  bad  because  it  pretermits  ma- 
teriality of  the  "particular"  in  the  proposi- 
tion asserted.  It  particularizes  no  witness, 
and  it  cannot  be  said  that  all  that  has  been 
testified  by  the  witnesses,  as  shown  In  this 
record,  was  material  evidence.  A.  G.  S.  R.  K. 
Co.  v.  Frazier,  03  Ala.  45,  0  South.  303,  30 
Am.  St.  Rep.  28. 

Charge  25,  in  defendant's  series,  Is  a  mere 
argument. 
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There  Is  no  foundation  for  the  general  af- 
firmative charge  requested  by  the  defendant, 
and  it  was  properly  refused. 

In  criminal  cases,  motions  for  new  trial 
are  not  revisable.  Burrage's  Case,  113  Ala. 
108,  21  South.  213;  Knight's  Case,  103  Ala. 
48,  16  South.  7. 

No  error  being  shown  by  the  record,  the 
judgment  of  conviction  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  HARALSON  and  SIMP- 
SON, JJ.,  concur. 


HILL  v.  STATE. 
(Supreme  Court  of  Alabama.    June  3,  1908.) 

1.  Criminal  Law— Evidence— Self-Servinq 
Declarations— Homicide. 

Where,  in  a  prosecution  for  manslaughter, 
it  is  shown  that  the  sheriff  visited  defendant's 
house  after  the  killing  took  place,  defendant's 
question  to  a  witness  as  to  "what,  if  anything, 
the  defendant  said  in  the  house,"  is  properly  re- 
fused, as  calling  for  a  self-serving  declaration, 
especially  where  the  proposed  answer  was  not 
shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  S8  928-936.] 

2.  Witnesses  —  Examination— Repetition  — 
Certainty. 

In  a  prosecution  for  manslaughter,  in  which 
a  witness  on  redirect  examination  stated  what 
defendant  had  said  in  the  nature  of  a  confes- 
sion about  the  killing,  a  further  question,  "What 
was  it  the  defendant  said?"  was  proper,  in  the 
interest  of  greater  certainty,  though  repetitious. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  58  827-828.] 

3.  Homicide— Evidence— Admissibility. 

In  a  prosecution  for  manslaughter,  in  which 
it  was  shown  that  defendant,  in  answer  to  a 
knock  at  the  door,  opened  the  door  and,  receiv- 
ing no  answer  to  his  question  as  to  who  was 
there,  shot  the  person,  defendant  may  not  ask  a 
witness  if  there  had  not  been  considerable  com- 
plaint of  house  breaking,  or  burglary,  in  the 
neighborhood,  about  the  time  of  and  just  before 
the  shooting,  where  it  was  not  shown  that  such 
rumor  had  any  effect  in  producing  the  crime,  or 
that  it  was  committed  while  deceased  was  en- 
gaged in  an  unlawful  act. 

4.  Witnesses— Examination— Leading  Ques- 
tions. 

In  a  prosecution  for  manslaughter,  a  ques- 
tion asked  defendant,  "Were  you  and  Berry 
Mitchell  [the  dcceasedl  on  friendly  terms?"  is 
objectionable,  as  leading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  838.] 

5.  Homicide— Motive— Evidence. 

In  a  prosecution  for  manslaughter,  in  which 
it  was  shown  that  defendant,  in  response  to  a 
knock  at  the  door,  opened  the  door  and,  receiv- 
ing no  answer  to  his  question  as  to  who  was 
there,  shot  the  pprson,  it  is  proper,  on  cross-ex- 
nmination  of  defendant,  as  a  witness,  to  ask 
him,  "What  did  you  have  the  gun  for?"  as  his 
motive,  under  the  circumstances,  was  material. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide.  §§  320-331.] 

6.  Criminal  Law— Tbial  —  Evidence  —  Er- 
roneous Admission— Cure. 

The  erroneous  admission  of  evidence  is 
cured  by  the  court  subsequently  ruling  it  out. 


7.  Same  —  Trial  —  Argument  of  Counsel  — 
Evidence. 

In  a  prosecution  for  manslaughter,  the 
statement  of  counsel  in  his  argument  that  de- 
fendant was  guarded  in  his  house  by  his  neigh- 
bors, after  the  shooting  of  deceased,  until  the 
sheriff  could  arrive,  was  objectionable,  in  th- 
absence  of  evidence  showing  an  attempted  flight 
on  the  part  of  defendant 

8.  Homicide— Instructions— Sufficiency. 

In  a  prosecution  for  manslaughter  a  re- 
quested instruction  that  defendant's  house  was 
his  castle,  and  stating  his  right  to  defend  it 
against  attack,  etc.,  is  properly  refused,  when» 
it  does  not  state  defendant's  belief  in  the  facts 
hypothesized. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  (8  627-629.] 

9.  Criminal  Law  —  Trial  —  Confusing  In- 
structions. 

In  a  prosecution  for  manslaughter,  a  re- 
quested instruction  that,  if  the  evidence  is  even- 
ly balanced,  the  jury  should  lean  to  the  side  of 
mercy  and  decide  in  favor  of  the  defendant,  u 
properly  refused. 

10.  Same— Argumentativeness. 

In  a  prosecution  for  manslaughter  a  request- 
ed instruction  that  if  a  reasonable  doubt  as  to 
defendant's  guilt  exists,  or  grows  out  of  the  evi- 
dence or  any  conflicting  statements  made  by  th-> 
witnesses,  if  any  in  fact  are  made,  which  cannot 
be  reconciled  so  as  to  make  all  the  witness 
speak  the  truth  under  all  the  facts  proven  in 
this  case,  the  jury  must  find  defendant  not 
guilty,  is  properly  refused,  as  argumentative  and 
misleading. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §§  1959-1960.] 

11.  Same— Requests— Refusal. 

In  a  prosecution  for  manslaughter,  a  re- 
quested instruction  that  the  state  has  offered  no 
evidence  showing  that  defendant's  house  w&s 
guarded  so  as  to  prevent  his  flight,  and  the  areo- 
ment  of  counsel  to  that  effect  was  improper  and 
must  not  be  considered,  was  properly  refused. 

12.  Same. 

In  a  prosecution  for  manslaughter,  a  re- 
quested instruction  that  there  was  no  evident 
that  the  defendant  was  convicted  for  catting  ~v 
a  man  some  18  or  20  years  ago,  and  any  state- 
ment of  counsel  to  that  effect  was  unwarranted 
by  the  evidence,  and  should  not  be  considered  it 
determining  whether  or  not  the  defendant  » 
guilty,  was  properly  refused. 

13.  Same— Argumentativeness, 

In  a  criminal  prosecution,  a  requested  in- 
struction that  the  jury  might  take  into  con- it- 
eration the  fact,  if  it  be  a  fact,  in  determinu.; 
whether  or  not  the  defendant  intended  to  ha*- 
escaped,  that  the  defendant  could  have  escape 
before  the  crowd  congregated  at  his  house,  w» 
properly  refused,  as  argumentative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dut- 
vol.  14,  Criminal  Law.  IS  1959-1960.] 

14.  Same. 

In  a  criminal  prosecution,  a  requested  in- 
struction that  the  jury  might  take  into  coop- 
eration the  fact,  if  it  be  a  fact,  that  the  defend- 
ant could  have  escaped  before  the  crowd  con- 
gregated at  defendant's  house,  in  determiniax 
from  all  the  evidence  whether  or  not  defendic: 
intended  to  escape,  was  properly  refused,  s* 
argumentative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dc 
vol.  14,  Criminal  Law.  §§  1959-1960.] 

15.  Same. 

In  a  prosecution  for  manslaughter,  a  re- 

?uested  instruction  that,  if  the  jury  belie*-! 
rom  all  the  evidence  that  defendant  was  *i 
cited  or  scared,  they  might  look  to  that  evid*nr» 
together  with  all  the  other  evidence  in  the  ««» 
in  determining  whether  or  not  the  shooting  wu 
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excusable  or  justifiable,  was  properly  refused, 
as  argumentative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1959-1960.] 

16.  Homicide  —  Self- Defense  —  Confusing 
Instructions. 

In  a  prosecution  for  manslaughter,  a  re- 
quested instruction  that  "by  overt  acts  is  meant 
any  action  or  demonstration  of  deceased  that 
was  sufficient  to  create  in  the  mind  of  a  reason- 
able man  under  the  same  circumstances,  or  like 
circumstances,  that  the  defendant  was  actually 
in  danger  of  either  real  or  apparent  danger  to 
either  life  or  limb,  or  great  bodily  harm,  and  it 
is  the  same  in  law  even  if  no  real  danger  in 
fact  existed,"  was  properly  refused,  as  involved 
and  confusing. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty :  D.  W.  Speake,  Judge. 

Will  Hill  was  convicted  of  manslaughter, 
and  appeals.   Reversed  and  remanded. 

The  facts  are  sufficiently  stated  In  the 
opinion  of  the  court,  as  are  the  exceptions  to 
the  evidence.  In  his  argument  to  the  jury 
the  solicitor  said  that  defendant  was  guard- 
ed in  his  house  by  his  neighbors  after  the 
shooting  of  deceased  until  the  sheriff  could 
arrive.  Objection  was  Interposed  by  defend- 
ant, which  was  overruled  by  the  court.  The 
following  charges  were  also  refused  by  the 
court: 

"(10)  I  charge  you,  gentlemen  of  the  Jury, 
that  a  man's  house  is  his  castle,  and  he  has 
the  right  to  defend  it  or  himself  when  in  hi* 
house  from  an  attack  made  or  threatened  by 
overt  act,  provided  he  Is  free  from  fault  and 
the  surrounding  circumstances  are  such  as  to 
Impress  a  reasonable  man  of  the  real  or 
apparent  danger  of  great  bodily  harm.  He 
need  not  retreat,  but  may  stand  his  ground 
and  defend  himself  from  said  real  or  ap- 
parent danger  to  life  or  great  bodily  harm, 
even  to  the  taking  of  life  of  bis  assailant." 

"(13)  I  charge  you,  gentlemen  of  the  Jury, 
if  the  evidence  is  evenly  balanced,  you  should 
lean  to  the  side  of  mercy,  and  decide  in  fa- 
vor of  the  defendant." 

"(16)  If  a  reasonable  doubt  as  to  defend- 
ant's guilt  exists,  or  grows  out  of  the  evi- 
dence, or  out  of  any  conflicting  statement 
made  by  the  witnesses,  if  any  In  fact  were 
made,  which  cannot  be  reconciled  by  you  so 
as  to  make  all  the  witnesses  speak  the  truth 
under  all  the  facts  proven  In  this  case,  you 
must  find  the  defendant  not  guilty. 

"(17)  Gentlemen  of  the  jury,  I  charge  that 
the  state  has  offered  no  evidence  showing 
that  defendant's  house  was  guarded  so  as 
to  prevent  his  flight,  and  the  argument  of  the 
said  counsel  to  that  effect  was  Improper,  and 
must  not  be  considered  by  you." 

Charge  18  is  practically  the  same  as  17. 

"(19)  I  charge  you,  gentlemen  of  the  jury, 
that  you  may  take  into  consideration  the 
fact,  If  it  be  a  fact,  in  determining  whether 
or  not  the  defendant  intended  to  have  es- 
caped, that  the  defendant  could  have  escap- 
ed before  the  crowd  congregated  at  his  house. 

"(20)  I  charge  you,  gentlemen  of  the  Jury, 
that  you  may  take  Into  consideration  the 
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fact,  if  It  be  a  fact,  that  the  defendant  could 
have  escaped  before  the  crowd  congregated 
at  defendant's  house,  in  determining  from 
all  the  evidence  whether  or  not  the  defend- 
ant Intended  to  escape. 

"(21)  Gentlemen  of  the  Jury,  there  is  no 
evidence  before  you  that  the  defendant  was 
convicted  for  cutting  up  a  man  some  18  or 
20  years  ago,  and  any  statement  of  state's 
counsel  to  that  effect  was  unwarranted  by 
the  evidence,  and  should  not  be  considered 
by  you  In  determining  whether  or  not  the 
defendant  is  guilty  in  this  case. 

"(22)  Gentlemen  of  the  Jury,  I  further 
charge  you  that  the  law  is,  if  you  believe 
from  all  the  evidence  that  the  defendant  was 
excited  or  scared,  you  may  look  to  that  evi- 
dence, together  with  all  the  other  evidence 
in  the  case,  in  determining  whether  or  not 
the  shooting  was  excusable  or  Justifiable. 

"(23)  By  overt  acts  Is  meant  any  action 
or  demonstration  of  deceased  that  was  suffi- 
cient to  create  in  the  mind  of  a  reasonable 
man  under  the  same  circumstances,  or  like 
circumstances,  that  the  defendant  was  ac- 
tually In  danger  of  either  real  or  apparent 
danger  to  either  life  or  limb  or  great  bodily 
harm,  and  It  Is  the  same  in  law  even  If  no 
real  danger  In  fact  existed." 

Application  was  made  for  a  new  trial, 
and  overruled. 

Alexander  M.  Garber,  Atty.  Gen.,  for  the 
State. 

HARALSON,  J.  The  Indictment  against 
defendant  was  for  manslaughter  In  the  first 
degree,  for  the  killing  of  one  Mitchell ;  and 
he  was  accordingly  convicted  and  sentenced. 

The  salient  facts  of  the  shooting,  as  given 
by  Charlie  Hill,  who  was  present,  and  by 
defendant,  himself,  were,  that  some  one  beat 
upon  the  door  of  his  house,  and  defendant 
said,  "Who  is  that?"  two  or  three  times,  and 
no  one  answered;  that  defendant  got  his 
gun,  opened  the  door  and  asked  "who  It 
was,"  and  no  one  answering,  he  shot  de- 
ceased. 

The  defense  was  sought  to  be  rested  on  the 
grounds,  that  defendant  had  a  right  to  de- 
fend his  house  against  unlawful  invasion; 
that  burglaries  were  being  committed  in  the 
neighborhood,  and  being  scared,  he  shot  to 
protect  himself  against  a  supposed  burglar. 
The  sheriff,  Wiggins,  it  appears,  went  to  the 
house  after  the  killing. 

On  the  examination  of  C.  Cook  by  the 
state,  the  defendant  asked  him  "what,  If 
anything,  the  defendant  said  in  the  house." 
The  court  sustained  an  objection  Interposed 
by  the  state  to  the  question.  The  proposed 
evidence  was  not  a  part  of  the  res  gestae  of 
the  offense.  It  appears  to  call  for  a  self- 
serving  declaration  of  the  defendant,  made 
after  the  killing,  and  was  properly  disallow- 
ed. Roberts  v.  State,  68  Ala.  515.  Moreover, 
the  proposed  answer  was  not  shown,  and 
the  court  could  not,  therefore,  pass  intelll- 
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gently  on  the  question.  Id.;  Robs  v.  State, 
139  Ala.  144,  86  South.  718. 

On  redirect  examination  of  this  witness, 
who  bad  stated  what  the  defendant  had  said. 
In  the  nature  of  a  confession,  about  the  kill- 
ing, the  solicitor  asked,  "What  was  It  the 
defendant  said?" 

There  was  no  error  here.  It  called  for  a 
repetition  of  the  evidence  as  given  by  the 
witness,  admitted  properly  without  objection, 
and  was  In  the  Interest  of  greater  certainty, 
as  to  what  defendant  had  said. 

The  witness,  Wiggins,  examined  by  defend- 
ant, was  asked  by  him,  "If  there  had  not  been 
considerable  complaint  of  housebreaking  or 
burglarizing  about  the  time  and  Just  before 
the  shooting  of  deceased,  In  the  neighborhood 
In  which  the  defendant  lived?"  The  state 
objected  to  the  question,  which  objection 
was  properly  sustained  by  the  court  It  was 
not  shown  that  such  rumor  had  any  effect  in 
producing  this  crime,  nor  was  It  committed 
while  deceased  was  engaged  In  any  unlawful 
act  Walker  v.  State,  139  Ala.  57,  66,  35 
South.  1011. 

The  court  cannot  be  put  In  error  for  sus- 
taining the  objection  to  the  question  asked 
the  defendant,  "Were  you  and  Berry  Mit- 
chell on  friendly  terms?"  as  it  Is  of  a  leading 
character. 

On  cross-examination  of  defendant  exam- 
ined as  a  witness  for  himself,  he  was  asked, 
"What  did  you  have  the  gun  for?"  It  was 
legitimate  to  make  this  Inquiry  on  the  cross. 
His  motive  was,  under  the  facts,  proper  to 
be  Inquired  of,  from  him.  Williams  v.  State, 
123  Ala.  89,  26  South.  521. 

The  defendant  was  asked  on  the  cross, 
"You  were  sent  to  the  coal  mine  for  cutting 
a  man  up,  were  you  not?"  An  objection  to 
the  question  was  overruled.  If  there  was 
error  In  this  ruling  it  was  error  without  in- 
Jury,  as  the  court  subsequently  ruled  out  the 
evidence  given  in  answer  to  the  question. 

There  was  error  in  the  refusal  of  the  court 
to  exclude  the  argument  of  the  solicitor  from 
the  Jury.  It  involved  the  statement  of  a  fact 
of  which  there  was  no  evidence ;  and  in  the 
absence  of  evidence  of  attempted  flight  on 
the  part  of  the  defendant  such  evidence.  If 
it  had  been  offered,  would  not  have  been  com- 
petent 

Charge  10,  requested  by  defendant,  was 
properly  refused,  If  for  no  other  reason,  be- 
cause it  failed  to  state  defendant's  belief 
in  the  facts  hypothesized.  Harrison  v.  State, 
144  Ala.  21,  40  South.  568;  Mitchell  v.  State, 
133  Ala.  66,  32  South.  132. 

Charge  13  was  properly  refused.  Hughes 
v.  State,  117  Ala.  26,  23  South.  677;  Pate  v. 
State,  94  Ala.  14,  10  South.  685. 

Charge  16  is  argumentative  and  mislead- 
ing, and  was  properly  refused.  Liner  v. 
State,  124  Ala.  2,  27  South.  438. 

Charges  17,  18,  and  21  were  properly  re- 
fused. 

Charges  19,  20,  and  22  were  mere  argu- 
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ments,  and  were  properly  refused.  Austin 

v.  State,  145  Ala.  40,  40  South.  989. 

Charge  23  was  properly  refused.  It  is  in- 
volved and  confusing. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


Ex  parte  PERRYMAN. 

(Supreme  Court  of  Alabama.    June  2,  1906.) 

Prohibition— Denial  of  Writ. 

The  question  of  the  validity  of  a  statute 
which  has  been  expressly  repealed  is  a  moot  one, 
and  will  not  be  considered  on  application  for  a 
writ  of  prohibition. 

Original  petition  by  Ira  Perryman  for  a 
writ  of  prohibition.  Denied. 

Knox,  Acker  &  Blackmon  and  BlackweU 
&  Agee,  for  petitioner.  H.  D.  McCarty  and 
W.  C  Tunstall,  Jr,  for  respondent 

SIMPSON,  J.  This  Is  an  application  for 
a  writ  of  prohibition,  based  on  the  provisions 
of  "an  act  to  define  who  are  delinquent  chil- 
dren, and  to  provide  for  their  arrest  care  and 
reformation."  Acts  1907,  p.  442.  8aid  act 
has  been  repealed  by  the  act  approved  Novem- 
ber 23,  1907.  Hence  there  is  no  necessity  for 
an  investigation  and  determination  of  the 
constitutional  points  raised;  the  defendant 
not  having  been  deprived  of  any  constitution- 
al right  and  there  being  now  no  juvenile 
court  to  which  he  could  be  sent  The  ques- 
tion Is  a  moot  one,  and  the  writ  is  denied. 

Petition  denied. 

TYSON,  C.  J.,  and  ANDERSON  and  DEN- 
SON,  JJ„  concur. 


TENNESSEE  COAL.  IRON  4  H  CO.  t. 
ROUSSELL. 

(Supreme  Court  of  Alabama.    May  14.  1908.) 

1.  Arbitration  and  Award — Agreements  to 
Arbitrate— Construction. 

An  agreement  of  arbitration,  declaring  that 
the  parties  are  desirous  of  settling  the  contro- 
versy between  them  by  arbitration  in  accordance 
with  the  statutes  of  the  state,  evinces  the  com- 
mon intent  to  make  the  statutory  provisions  for 
arbitration,  as  distinguished  from  a  common- 
law  arbitration,  an  integral  part  of  the  agree- 
ment. 

2.  Sams— Award— Delivery  or  Copt— Plead- 
ing. 

Failure  to  aver.  In  a  plea  interposing  an 
arbitration  and  award  as  a  defense  to  an  ac- 
tion for  damages,  a  compliance  with  Civ.  Code 
1896,  S  511,  providing  that  a  copy  of  the  award 
shall  be  delivered  to  each  of  the  parties,  is  not 
fatal ;  that  provision  being  merely  directory. 

3.  Statutes— Construction  with  Refebencs 
to  Decisions  of  Coubts. 

The  readoption  of  a  statute  after  Judicial 
construction  in  effect  enacts  the  construction  ss 
a  part  of  the  statute. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  f  306.] 
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4.  Akbitbation  and  Awabd  —  Abbitbatobs 
and  Proceedings— Oath. 

Failure  to  aver,  in  a  plea  interposing  an 
arbitration  and  award  as  a  defense  to  an  ac- 
tion for  damages,  a  compliance  with  Civ.  Code 
1896,  i  515,  providing  that  arbitrators,  before 
making  their  award,  must  be  sworn  to  deter- 
mine impartially  the  matters  submitted  to  them, 
is  fatal ;  that  provision  being  of  substance. 

5.  Same— Pleading— Sufficiency— "Law." 

A  plea  averring  that  arbitrators  were 
sworn  according  to  the  law  is  not  subject  to 
the  objection  that  it  omits  to  aver  that  the  ar- 
bitrators were  sworn  in  accordance  with  Civ. 
Code  1896,  I  615,  since  the  term  "law,"  if  un- 
qualified, except  in  cases  involving  penal  mat- 
ters, embraces  legislative  enactments,  as  well  as 
the  common  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4014-4023;  vol.  8,  p. 
7701.] 

6.  Same— Submission— Sufficiency. 

An  agreement  to  submit  to  arbitration  the 
settlement  of  the  amount  of  damages,  if  any, 
to  be  paid  in  full  settlement  and  compromise  of 
all  injury,  past  and  future,  tt>  land  from  over- 
flow, deposit,  and  pollution  of  the  water  of  a 
stream,  and  all  other  kinds  of  damage  which 
had  been  or  might  thereafter  be  suffered  from 
coal-washing  operations  then  or  thereafter  to  be 
conducted  on  the  stream,  was  definite  and  cer- 
tain as  to  the  matters  submitted. 

7.  Same— Validity  of  Submission. 

An  agreement  to  arbitrate  future  injury  to 
land,  due  to  the  deposit  thereon  of  refuse  mat- 
ter thrown  into  a  stream,  is  valid;  for,  what- 
ever may  be  said  in  refutation  of  the  legality  of 
an  agreement  for  the  continuance  of  a  private 
nuisance,  an  owner  of  land  may,  by  agreement, 
ascertain  and  finally  conclude  himself  against 
further  claim  for  injury  resulting  from  a  con- 
tinuing private  nuisance. 

8.  Same—  Awabd— Cebtainty. 

An  award,  under  an  agreement  for  arbitra- 
tion, declaring  that  the  arbitrators  assessed 
damages  in  whole  in  the  sum  of  $100,  of  which 
amount  they  assessed  damages  past  and  future, 
caused  by  the  other*  party  to  the  arbitration  in 
the  sum  *of  $50,  is  not  subject  to  the  objection 
that  it  is  uncertain. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award.  S*  298-309.) 

9.  Same. 

Where  a  party  to  an  agreement  for  arbitra- 
tion was  present  and  participated  in  the  arbi- 
tration, he  cannot  complain  of  a  failure  to  give 
notice  to  him  of  the  time  and  place  of  hearing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  8  233.) 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  Auguste  Roussell  against  the 
Tennessee  Coal,  Iron  &  Railroad  Company 
for  damages  to  real  estate,  due  to  refuse  mat- 
ter thrown  into  a  stream  from  defendant's 
coal  washer  and  coal  mine,  and  carried  by  the 
stream  and  deposited  on  plaintiffs  land. 
Judgment  for  plaintiff  for  $275,  and  defend- 
ant appeals.   Reversed  and  remanded. 

The  action  Is  for  damages  to  real  estate 
caused  by  a  deposit  on  the  land  of  refuse  and 
deleterious  matter,  thrown  into  a  stream 
from  defendant's  coal  washer  and  coal  mine, 
and  carried  by  the  stream  and  deposited  on 
plaintiff's  land.  Defendant  interposed  the 
plea  of  not  guilty  and  the  statute  of  limita- 
tions of  one  year.  The  third,  fourth,  and 
fifth  pleas  are  in  the  following  language: 


"(3)  For  further  answer  to  plaintiff's  com- 
plaint defendant  says  that  on,  to  wit,  the  2d 
day  of  May,  1901,  plaintiff  and  defendant  en- 
tered Into  an  agreement  of  arbitration  in 
words  and  figures  substantially  as  follows: 
•State  of  Alabama,  Jefferson  County.  This 
agreement  of  submission  to  arbitration,  en- 
tered into  this  the  2d  day  of  May,  1901,  by 
and  between  the  Tennessee  Coal,  Iron  &  Rail- 
road Company,  party  of  the  first  part,  and 
Auguste  Roussell,  party  of  the  second  part, 
witnesaeth:  That  whereas,  the  said  parties 
have  a  controversy  between  them  relating  to 
the  amount  of  damages,  if  any,  suffered,  and 
which  will  hereafter  be  suffered,  by  the  par- 
ty of  the  second  part  in  his  ownership  of 
certain  lands  on  Five  Mile  creek,  described 
as  follows:  A  half  acre  lot  in  N.  E.  %  of  S. 
W.  %  of  section  22,  township  16,  range  4  W., 
in  Jefferson  county,  Ala.— from  the  present 
and  future  operation  of  coal  washers  of  the 
party  of  the  first  part  now  or  hereafter  to  be 
located  on  said  creek  or  its  tributaries ;  and 
whereas,  the  said  parties  are  desirous  of  set- 
tling said  controversy  by  arbitration  in  ac- 
cordance with  the  statutes  of  Alabama: 
Now,  therefore,  It  is  agreed  by  the  parties 
hereto  and  they  do  hereby  submit  to  the  ar- 
bitration of  Martin  Henderson,  R.  O.  Stud- 
dins,  and  Ed  Phillips  the  settlement  of  the 
amount  of  damages,  If  any,  to  be  paid  by  the 
party  of  the  first  part  to  the  party  of  the 
second  part  In  full'  settlement  and  compro- 
mise of  all  damage  which  has  been  suffered 
In  the  past  or  may  be  suffered  In  the  future 
to  said  above-described  land  and  Its  owners, 
both  present  and  future,  both  from  overflow, 
deposit  and  pollution  of  the  water  of  said 
creek,  or  Its  tributaries,  and  all  other  kinds 
of  damage  which  have  been  or  may  be  here- 
after suffered  from  said  coal-washing  opera- 
tions of  the  party  of  the  first  part  as  now  or 
hereafter  conducted  on  said  Five  Mile  creek 
or  any  of  Its  tributaries;  and  each  party 
hereby  agrees  to  accept  the  award  of  said  ar- 
bitrators as  final  between  them  as  to  said 
controversy.  The  said  party  of  the  first  part 
agrees  to  pay  to  the  said  party  of  the  second 
part  the  amount  so  awarded  to  him  by  said 
arbitrators,  and  the  said  party  of  the  second 
part  agrees  to  execute  Jointly  with  his  wife 
such  release  as  the  party  of  the  first  part 
tenders  to  It  with  the  amount  so  awarded, 
covering  the  damage  as  herein  set  out.  Given 
under  our  hands  this  2d  day  of  May,  1901. 
For  Tennessee  Coal,  Iron  &  R.  R  Co.:  James 
F.  Echols,  Agent  August  Russell.'  And  de- 
fendant states  that  in  and  by  the  terms  of 
said  arbitration  agreement  plaintiff  and  de- 
fendant agreed  to  arbitrate  the  controversy 
between  them  relating  to  the  amount  of 
damage.  If  any,  which  had  been  suffered  and 
would  thereafter  be  suffered  by  plaintiff  in 
the  ownership  of  certain  land  on  Five  Mile 
creek  described  in  said  arbitration  agreement 
from  the  present  and  future  operation  of  coal 
washers  of  defendant  then  or  thereafter  to 
be  located  on  said  Five  Mile  creek  or  its 
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tributaries.  And  <lefendant  states  that  pur- 
suant to  and  in  accordance  with  said  arbi- 
tration agreement  the  arbitrators  named  in 
said  agreement  pursuant  to  law  rendered  an 
award  substantially  in  words  and  figures  as 
follows:  'State  of  Alabama,  Jefferson  Coun- 
ty. We,  the  undersigned,  arbitrators  in  said 
cause,  hereby  assess  the  damages  in  whole  in 
the  sum  of  $100.  Of  this  amount  we  assess 
damages  which  have  been  sustained  or  which 
may  be  done  in  the  future  by  the  Tennessee 
Coal,  Iron  &  Railroad  Company  in  the  sum 
of  $50.  Witness  our  hands  this  2d  day  of 
May,  1901.  R.  O.  Studdlns.  Martin  Hender- 
son. E.  J.  Phillips*  And  defendant  states 
that  pursuant  to  said  award  it  forthwith  of- 
fered to  pay  plaintiff  the  sum  of  $50  as  named 
in  said  award,  but  that  plaintiff  refused  to 
receive  said  sum  or  to  abide  by  said  award. 
And  defendant  states  tbat  it  always  has  been 
and  is  still  willing  to  pay  said  sum  of  $50, 
together  with  the  interest  thereon  from  the 
2d  day  of  May,  1901,  pursuant  to  said  award, 
but  that  plaintiff  has  refused  to  abide  by 
said  award,  and  has  refused  to  receive  the 
sum  of  $50  awarded  against  defendant,  and 
has  refused  to  execute  the  release  of  dam- 
ages stipulated  in  said  award  after  same  was 
by  defendant  prepared  and  tendered  to  him; 
and  defendant  states  the  land  mentioned  in 
said  arbitration  agreement  is  the  same  land 
for  damages  to  which  this  suit  is  brought,  and 
that  the  cause  of  action  sued  upon  was  em- 
braced in  the  terms  of  said  arbitration,  and 
the  damages  herein  sued  for  were  covered  by 
said  arbitration  agreement 

"(4)  For  further  answer  to  plaintiff's  com- 
plaint, defendant  says  that  on,  to  wit,  the 
2d  day  of  May,  1901,  plaintiff  and  defendant 
entered  into  an  agreement  of  arbitration  in 
words  and  figures  substantially  as  follows: 
[Here  follows  the  same  submission  and  award 
as  is  set  out  In  plea  3.]  And  defendant  states 
tbat  other  persons  or  corporations  besides  de- 
fendant were,  at  and  prior  to  the  said  ar- 
bitration, engaged  In  conducting  coal-washing 
operations  on  Five  Mile  creek,  or  the  waters 
tributary  thereto,  above  the  lands  of  plain- 
tiff, and  that  such  other  persons  or  corpora- 
tions had  caused  plaintiff  damages  from  over- 
flow, deposit,  and  pollution  of  the  water  of 
said  creek  and  otherwise  by  their  coal-wash- 
ing operations,  and  defendant  states  that  the 
portion  of  said  award  assessing  said  dam- 
ages in  whole  at  $100  referred  to  the  entire 
damage  sustained  by  plaintiff  as  a  result  of 
all  coal-washing  operations  on  Five  Mile 
creek,  Including  those  carried  on  by  other 
persons  or  corporations,  as  well  as  plaintiff. 
And  defendant  states  that  pursuant  to  said 
award  It  forthwith  offered  to  pay  plaintiff  the 
sum  of  $50  as  named  in  said  award,  but  that 
plaintiff  refused  to  receive  said  sum  or  to 
abide  by  said  award.  And  defendant  states 
that  It  always  has  been  and  is  still  willing 
to  pay  said  sum  of  $50,  together  with  the  in- 
terest thereon  from  the  2d  day  of  May,  1901, 
pursuant  to  said  award,  but  that  plaintiff  has 


refused  to  abide  by  said  award  and  has  re- 
fused to  receive  the  sum  of  $50  awarded 
against  defendant,  and  has  refused  to  execute 
the  release  of  damages  stipulated  in  said 
award,  although  same  was  by  defendant  pre- 
pared and  tendered  to  him;  and  defendant 
states  the  land  mentioned  in  said  arbitration 
agreement  is  the  same  land  for  damages  to 
which  this  suit  is  brought,  and  that  the  cause 
of  action  sued  upon  was  embraced  In  toe 
terms  of  said  arbitration,  and  the  damages 
herein  sued  for  were  covered  by  said  arbi- 
tration agreement 

"(5)  For  further  answer  to  plaintiff's  com- 
plaint defendant  says  that  on,  to  wit  the  2d 
day  of  May,  1901,  plaintiff  and  defendant  en- 
tered into  an  agreement  of  arbitration  in 
words  and  figures  substantially  as  follows: 
[Here  follows  the  agreement  of  submission  to 
arbitration  as  is  set  out  in  plea  3.]  That 
whereas,  said  parties  have  a  controversy 
between  them  relating  to  the  amount  of  dam- 
age, if  any,  suffered  and  which  will  hereafter 
be  suffered  by  the  party  of  the  second  part 
in  his  ownership  of  certain  land  on  Five  Mile 
creek  described  as  follows:  A  half  acre 
lot  in  N.  E.  %  of  S.  W.  %  of  section  22,  town- 
ship 16,  range  4  W. — [here  follows  the  bal- 
ance of  the  agreement  of  submission  to  arbi- 
tration as  set  out  in  plea  3].  And  defendant 
states  that,  in  and  by  the  terms  of  said  ar- 
bitration agreement  plaintiff  and  defendant 
agreed  to  arbitrate  the  controversy  between 
them  relating  to  the  amount  of  damage,  if 
any,  which  had  been  suffered  and  would  be 
thereafter  suffered  by  plaintiff  in  the  owner- 
ship of  certain  land  on  Five  Mile  creek,  de- 
scribed in  said  arbitration  agreement  from 
the  present  and  future  'operation  of  coal- 
washers  of  defendant  then  or  thereafter  to 
be  located  on  said  Five  Mile  creek  or  its 
tributaries.  And  defendant  states  that  pur- 
suant to  and  In  accordance  with  said  arbi- 
tration agreement  the  arbitrators  named  in 
said  agreement  pursuant  to  law,  having  been 
duly  sworn  in  accordance  with  the  laws  of 
Alabama,  and  both  parties  being  present  in 
person  or  by  attorney,  and  testimony  having 
been  duly  heard,  and  said  arbitration  having 
in  all  respects  been  conducted  in  accordance 
with  the  statutes  and  laws  of  Alabama  govern- 
ing arbitrations,  rendered  an  award  substan- 
tially in  words  and  figures  as  follows:  [Here 
follows  the  award  of  the  arbitrators  as  set 
out  In  plea  3.]  And  defendant  states  that 
pursuant  to  said  award  it  forthwith  offered 
to  pay  plaintiff  the  full  amount  of  said  award 
against  it  as  named  in  said  award,  but  tbat 
plaintiff  refused  to  receive  said  sum  or  to 
abide  by  said  award.  And  defendant  states 
that  it  always  has  been  and  is  still  willing  to 
pay  the  full  amount  of  said  award  against  it. 
together  with  interest  thereon  from  the  2d 
day  of  May,  1901,  pursuant  to  said  award, 
but  that  plaintiff  has  refused  to  abide  by 
said  award,  and  has  refused  to  receive  the 
amount  of  said  award  against  defendant  and 
has  refused  to  execute  the  release  of  damage* 
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stipulated  In  said  award,  although  same  was 
by  defendant  prepared,  and  tendered  to  him ; 
and  defendant  states  the  land  mentioned  In 
said  arbitration  agreement  Is  the  same  land 
for  damages  to  which  this  suit  is  brought, 
and  that  the  cause  of  action  sued  upon  was 
embraced  In  the  terms  of  said  arbitration, 
and  the  damages  herein  sued  for  were  cover- 
ed by  the  said  arbitration  agreement" 

The  following  demurrers  were  filed  to  the 
plea  of  the  statute  of  limitations:  "(1)  The 
cause  is  in  trespass.  (2)  The  action  is  for 
a  continuing  nuisance."  To  plea  3  as  fol- 
lows: "(1)  It  is  not  averred  In  said  plea  that 
the  arbitrators,  before  making  their  award, 
were  sworn  Impartially  to  determine  the 
matter  submitted  to  them  according  to  the 
evidence  and  the  manifest  justice  and  equity 
of  the  case,  to  the  best  of  their  judgment 
without  favor  or  affection.  (2)  It  is  nowhere 
averred  In  said  plea  that  said  arbitrators 
were  sworn  according  to  law.  (3)  It  is  not 
averred  that  said  arbitrators  ever  appoint- 
ed a  time  and  place  for  hearing  the  parties 
and  making  their  award.  (4)  It  is  not  aver- 
red that  said  arbitrators  ever  gave  to  the 
parties  three  days'  notice  as  to  the  time  and 
place  for  the  hearing  thereof.  (5)  It  Is  not 
averred  or  shown  that  a  copy  of  the  said 
award  was  ever  delivered  to  plaintiff,  or  that 
the  original  award  was  ever  at  any  time  de- 
livered to  plaintiff.  (6)  Because  the  submis- 
sion Is  indefinite  and  uncertain.  (7)  Because 
said  award  is  uncertain,  in  that  in  one  part 
damages  are  named  at  $100  and  In  another 
at  $50.  (8)  Because  the  award  is  indefinite 
and  uncertain,  and  not  responsive  to  the  sub- 
mission. (9)  Because  said  submission  refer- 
red to  injuries  done  and  to  be  done  in  the 
future,  and  an  alleged  agreement  is  set  out 
therein  whereby  it  is  stipulated  that  the 
plaintiff  would  execute  jointly  with  bis  wife 
such  release  as  defendant  tendered  to  him, 
while  the  wife  of  the  plaintiff  is  not  a  par- 
ty to  such  submission  or  award;  and  because 
said  submission  refers  to  matters  and  things 
that  might  or  might  not  be  done  In  the  fu- 
ture, thereby  rendering  the  matters  submit- 
ted uncertain,  indefinite,  and  undetermin- 
able." To  the  fourth  and  fifth  pleas  the  plain- 
tiff Interposed  severally  and  separately  all  the 
grounds  of  demurrer  assigned  to  the  third 
plea,  with  the  following  additional  grounds: 
"(1)  Said  plea  does  attempt  to  construe  the 
award,  which  construction  Is  different  from 
the  award  Itself.  (2)  Said  pleas  aver  a  wil- 
lingness of  defendant  to  pay  the  sum  of  $50. 
which  sum  is  other  and  different  to  that  set 
out  in  the  award.  (3)  Said  pleas  do  not  show 
a  legal  tender  of  the  amount  ascertained  by 
said  award.  (4)  Said  pleas  aver  that  other 
persons  or  corporations  besides  defendant 
were  Interested  In  the  subject-matter  of  said 
arbitration,  without  stating  the  names  or 
number  of  such  persons  or  corporations,  and 
without  stating  that  they  were  parties  to  sain 
arbitration,  and  fails  to  show  whether  the 


award  was  for  $50  or  $100  against  this  de- 
fendant." 

Percy  &  Benners,  for  appellant  Arthur 
L.  Brown,  for  appellee. 

McCLELLAN,  J.  The  employment  of  the 
expression,  "Whereas,  the  said  parties  are  de- 
sirous of  settling  said  controversy  by  arbi- 
tration In  accordance  with  the  statutes  of 
Alabama,"  clearly  evinces  the  common  intent, 
In  a  material  respect,  to  have  been  to  make 
the  statutory  provision  for  a  statutory  (as  dis- 
tinguished from  a  common-law)  arbitration  an 
Integral  part  of  their  alleged  agreement  to 
arbitrate  In  the  premises.  We  are  therefore 
required  to  treat  the  pleas  setting  up  the 
asserted  arbitration  and  award  as  if  the  re- 
quirements of  the  statutes  in  this  regard  were 
written,  In  extenso,  into  the  agreement;  and 
hence,  if  conditions  of  substance  were  not 
complied  with,  essential  to  be  averred  In  the 
pleas  to  render  them  immune  from  attack,  the 
award  was  abortive,  whether  as  ground  of 
action  thereon  or  In  defense,  as  Is  here  at- 
tempted. Such  an  appropriation  of  the  stat- 
utes in  question  as  elements  of  the  agreement 
between  the  parties  necessarily  operated  to 
adopt  them  as  and  Impressed  with  the  con- 
struction given  them  by  the  courts  of  the 
state.  Among  other  stipulations  in  the  sys- 
tem thus  Incorporated  into  the  agreement  for 
submission  Is  that  providing  for  the  delivery 
of  a  copy  of  the  award  to  each  of  the  parties. 
Civ.  Code  1806,  8  511.  This  provision  was 
said  by  this  court,  In  Crook  v.  Chambers,  40 
Ala.  239,  to  be  merely  directory,  and  hence 
not  of  substance.  The  subsequent  and  repeat- 
ed readoptlon  of  this  statute  affected  to  en- 
act the  construction  thus  given  by  the  court 
as  a  part  of  the  statute  Itself.  Hence  the  de- 
murrer assailing  the  validity  of  the  award  on 
this  ground  was  not  well  taken.  Anderson 
v.  Miller,  108  Ala.  171,  19  South.  302,  was 
an  expression  of  this  court  invited  by  an 
agreement  In  which  the  parties  provided  for 
the  delivery  of  a  copy  of  the  award — a  very 
different  matter,  as  Is  evident 

That  the  arbitrators  must  be  sworn  be- 
fore making  their  award  Is  expressly  requir- 
ed by  Civ.  Code  1896,  §  515,  and  this  provi- 
sion has  been,  in  construing  this  statute,  pro- 
nounced to  be  of  substance.  Tuskaloosa 
Bridge  Co.  v.  Jemlson,  33  Ala.  476;  Crook 
v.  Chambers,  supra.  The  readoptlon  of  this 
section  affected  the  same  result  as  the  re- 
enactment  of  section  511.  It  has  been  rul- 
ed, however,  that  the  necessity  for  an  oath 
may  be  waived,  though  In  these  pleas  no 
waiver  Is  urged.  Hence  the  third  plea,  omit- 
ting to  aver  that  the  requirement  as  to  the 
oath  was  complied  with,  was  fatally  defect- 
ive, and  the  demurrer  thereto  on  that  ground 
was  well  sustained.  The  other  pleas  con- 
tain the  averments  that  the  arbitrators  were 
sworn  according  to  the  laws,  and  that  the 
arbitration  was  conducted  according  to  the 
statutes  and  laws,  of  Alabama.  Doubtless 
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this  latter  averment  is  a  conclusion  of  the 
pleader;  but  tbe  objection  is  not  taken  by 
the  demurrer.  At  first  we  were  Inclined  to 
think  that  tbe  pleader  should  be  held  to  have 
written  to  a  distinction  between  statute  law 
and  law,  and  that  the  allegation  of  compli- 
ance with  the  laws  of  the  state  could  be  In- 
terpreted only  as  not  necessarily  including 
statutory  law.  This  view  appeared  to  be 
sustained,  among  others,  by  Smith  v.  United 
States,  Fed.  Gas.  No.  13,122,  and  Com.  v. 
Morse,  2  Mass.  128,  and  Jones  v.  Vanzandt, 
Fed.  Cas.  No.  7,502.  But  on  further  consid- 
eration we  think  the  rule  stated  before  has 
application,  In  the  absence  of  accompanying 
qualification,  to  penal  statutes  only.  In  oth- 
er words,  that  the  term  "law,"  if  unqualified, 
except  in  cases  involving  penal  matters,  em- 
braces legislative  enactments  as  well  as  the 
common  law.  This  conclusion  finds  a  well- 
considered  authority  In  Chief  Justice  Shaw's 
opinion  in  Reed  v.  Northfield,  13  Pick.  (Mass.) 
94,  23  Am.  Dec.  662.  We  therefore  hold  that 
pleas  4  and  5  are  not  objectionable  In  omit- 
ting to  aver  that  the  arbitrators  were  sworn 
in  accordance  with  the  statute.  Section  515. 
Of  course,  to  support,  in  proof,  these  pleas 
In  this  respect,  it  Is  essential  to  adduce  tes- 
timony tending  to  show  that  the  arbitrators 
were  sworn  as  required  by  the  statute. 

The  agreement  for  submission,  stating  the 
matters  submitted,  is  so  clearly  sufficient  and 
definite  as  to  require  no  treatment  here. 
Whatever  may  be  said  in  refutation  of  the  le- 
gality of  an  agreement  for  the  continuance  of 
a  private  nuisance,  counsel  have  not  brought 
to  our  attention,  nor  have  we  been  able  to 
find,  any  authority  denying  the  right  of  an 
owner  of  real  estate  to,  by  agreement,  ascer- 
tain and  finally  conclude  himself  against  any 
further  claim  for  damages  to  his  property 
resulting  from  an  Indefinitely  continuing  pri- 
vate nuisance.  Unless  some  element  Inter- 
venes, regarded  In  law  as  Illegal,  there  would 
seem  to  be  no  reason  why  a  property  owner 
may  not,  for  a  valuable  consideration,  wholly 
foreclose  himself  against  the  assertion  of  any 
right  to  claim  damage  to  his  property  by 
reason  of  a  continuance  of  the  agency  that 
produces  the  Injury.  This  court  is  committed 
to  the  doctrine  of  prescription  as  applicable 
to  a  private  nuisance.  Roundtree  v.  Brant- 
ley, 34  Ala.  544,  73  Am.  Dec.  470;  Wright  v. 
Moore,  38  Ala.  593,  82  Am.  Dec.  731 ;  Stein 
v.  Burden,  24  Ala.  130,  60  Am.  Dec.  453.  And 
since  that  doctrine  Is  grounded  upon  the  pre- 
sumption of  acquiescence,  for  the  requisite 
period,  of  the  owner  In  the  assertion  by  the 
prescriptioner  of  a  hostile  and  adverse  right 
or  user,  no  good  reason  appears  to  deny  the 
legal  efficacy  of  a  contractually,  upon  con- 
sideration, expressed  Intention  to  embrace  the 
practice  that  has  and  probably  will  In  future 
damnify  the  owner's  property.  We  therefore 
hold  that  the  agreement  for  submission  to  ar- 
bitration was  not  invalid  because  It  Included 
all  future  damage  possible  of  infliction  by 
the  continuance  of  the  practice  described. 


The  award,  which,  with  the  agreement, 
will  be  reported,  is  not  subject  to  the  crit- 
icism that  it  Is  uncertain  In  its  finding.  The 
mention  in  it  of  the  whole  damage  may  be 
entirely  disregarded,  and  there  still  remains 
a  clear  finding  of  the  damage  done  or  to  be 
anticipated  of  infliction  by  the  appellant;  or, 
if  it  be  not  disregarded,  there  Is  no  difficulty 
whatever  in  arriving  at  the  conclusion,  with- 
in the  limits  of  the  submission,  reached  by 
the  arbitrators.  These  pleas  aver  the  pres- 
ence and  participation  of  the  plaintiff  In  tbe 
arbitration;  hence  he  can  take  nothing  by 
the  failure,  if  so,  of  notice  to  him  of  tbe 
time  or  place  of  hearing. 

For  the  error'  in  sustaining  the  demurrers 
to  pleas  4  and  5,  the  judgment  Is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


McAFEE  v.  ARNOLD  ft  MATHIS. 

(Supreme  Court  of  Alabama.    April  16,  1908. 
On  Rehearing,  June  18,  1908.) 

1.  Bankruptcy— Custody  or  Property— Ac- 
tions Against  Receiver— Claims  of  Third 
Pes  sons. 

Where  an  estate  was  in  the  custody  of  a 
federal  District  Court  as  a  bankrupt  estate  at 
the  time  property  of  the  estate  was  garnished, 
the  garnishment  proceedings  conld  not  be  main- 
tained without  the  previous  consent  of  the  bank- 
ruptcy court 

2.  Same  —  Involuntary  Proceedings  —  Per- 
sons Adjudged  Bankrupt— Corporations 
— Nature  of  Corporate  Business — Fail- 
ure to  Allege— Amendment  or  Petition. 

A  petition  in  bankruptcy  alleged  that  the 
petitioners  were  creditors  of  the  company  in  a 
requisite  sum,  and  that  its  principal  place  of 
business  was  within  the  jurisdiction  of  the 
court  and  that  the  bankrupt  had  committed  a 
specified  act  of  bankruptcy  within  four  months 
of  filing  the  petition,  and  prayed  the  appoint- 
ment of  a  receiver  to  take  possession  of  the 
property ;  but  it  did  not  appear  that  the  bank- 
rupt was  such  a  corporation  as  could  be  de- 
clared an  involuntary  bankrupt  Held  that  this 
omission  was  merely  descriptive  of  the  alleged 
bankrupt,  and  was  amendable,  so  that  the  peti- 
tion was  sufficient  to  invoke  the  jurisdiction  of 
the  court 

3.  Same  — Custody  or  Property  —  Appoint- 
ment or  Receiver — Authority — Appoint- 
ment by  Referee. 

Bankr.  Act  July  1,  1898,  c  541,  f  38.  cL 

4.  30  Stat  555  (U.  S.  Comp.  St  1901,  p.  343d  i. 
provides  that  referees  are  invested,  subject  to 
review  by  the  judge,  with  jurisdiction  to  exer- 
cise the  powers  of  the  judge  for  taking  posses- 
sion and  releasing  the  property  of  the  bankrupt, 
if  the  clerk  issues  a  certificate  showing  the 
absence  of  the  judge  or  his  incapacity  to  art. 
A  bankruptcy  petition,  supported  by  affidavit, 
was  filed  on  April  8,  1904,  and  on  that  date  the 
clerk  of  the  District  Court  gave  a  certificate 
that  the  judge  was  absent  from  the  district  and 
on  April  9th  the  referee  appointed  a  receiver 
'for  the  bankrupt's  estate  and  directed  him  to 
take  immediate  possession  thereof.  In  October. 
1904,  creditors  of  the  bankrupt  levied  an  attach- 
ment against  the  bankrupt's  property  and  gar- 
nished property  in  the  hands  of  the  receiver. 
Held,  that  the  referee  had  jurisdiction  to  ap- 
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point  a  receiver,  and  the  property  was  in  the 
custody  of  the  court,  at  the  time  of  the  attach- 
ment and  garnishment  proceedings  by  virtue  of 
the  referees  order,  and  hence  the  attachment 
and  garnishment  proceedings  were  void. 
4.  Garnishment  —  Pboceedings— Answer  Of 

Gabn isHKE— Failure  to  Dent  Answer- 

Effect. 

Civ.  Code  1896,  §  2196,  provides  that  a 
plaintiff  in  garnishment  proceedings  may  con- 
trovert the  answer  of  the  garnishee  at  the  time 
it  was  filed,  by  making  oath  that  he  believes  it 
to  be  untrue,  and  thereafter  an  issue  shall  be 
made  up,  in 'which  plaintiff  shall  state  in  what 
respect  the  answer  is  untrue.  Funds  of  a  bank- 
rupt's estate  were  garnished  by  creditors  while 
in  the  hands  of  a  receiver  in  bankruptcy,  and 
the  receiver  answered  that  he  held  the  property 
as  receiver  of  the  bankrupt's  estate,  and  this 
answer  was  not  contested  at  the  term  it  was 
filed,  and  no  extension  to  contest  was  secured. 
Held,  that  the  answer  must  be  taken  as  true, 
and  hence  the  creditor  could  not  assert  a  lien 
by  virtue  of  the  garnishment  proceedings;  the 
property  being  in  the  custody  of  the  court 
through  the  receiver. 

Appeal  from  Chancery  Court,  Jefferson 
County ;  A.  H.  Benners,  Chancellor. 

Bill  by  W.  H.  McAfee,  as  assignee  in  bank- 
ruptcy, against  Arnold  &  Mathls.  From  a 
decree  confirming  the  report  of  the  register, 
allowing  a  preference  to  certain  claims  and 
giving  a  lien  against  the  estate,  the  assignee 
appeals.  Reversed  and  remanded. 

Arnold  &  Mathls  filed  their  claim  in  the 
sum  of  $930.37,  and  in  support  thereof  al- 
leged that  on  the  11th  day  of  October  1904, 
suit  was  instituted  in  their  behalf  in  the  city 
court  of  Birmingham  against  the  McAfee 
Company  by  attachment,  and  that  on  said 
date  a  writ  of  attachment  issued  from  said 
court  against  the  said  McAfee  Company,  with 
commands  to  levy,  eta,  and  that  under  said 
writ  of  attachment  a  sherifTs  garnishment 
was  levied,  In  behalf  of  petitioner,  upon  all 
the  property,  effects,  chattels,  things  In  ac- 
tion, or  other  property  of  the  McAfee  Com- 
pany, (1)  upon  the  Atlantic  &  Birmingham 
Air  Line  Railway,  and  (2)  upon  F.  H.  Allison, 
a  resident  of  Jefferson  county,  Ala.;  that 
by  an  agreement  of  the  assignee  of  the  Mc- 
Afee Company  petitioners  have  been  allowed 
the  right  to  discontinue  or  stay  proceedings 
in  the  city  court  of  Birmingham  without 
prejudice  to  themselves,  and  to  propound 
their  claims,  accounts,  and  proofs  against 
the  estate  of  the  McAfee  Company  In  and 
before  this  honorable  court,  there  to  have 
adjudicated  the  correct  amount  of  petition- 
ers' account  or  claim,  together  with  such 
liens  as  they  may  have  secured  in  such  city 
court,  in  all  respects  as  though  in  this 
court  petitioners  were  still  prosecuting  their 
claim  in  said  city  court  Petitioners  claim  a 
lien  to  the  extent  and  value  of  their  claim, 
interest,  and  costs  in  and  upon  all  money 
due  or  which  was  to  become  due  to  the  Mc- 
Afee Company  at  the  time  of  the  service 
upon  the  Atlantic  &  Birmingham  Air  Line 
Railway  Company,  and  upon  all  the  machin- 
ery, property,  and  effects  of  the  McAfee  Com- 
pany in  the  possession  or  under  control  of 
said  railway  company  at  the  time  of  the 


service  of  the  garnishment.  Petitioners  set 
up  claim,  and  submit  to  this  court  its  claim 
of  Hen  upon  all  property  of  the  McAfee  Com- 
pany, both  personal  and  otherwise,  which 
was  on  the  18th  day  of  October  1904,  at  the 
time  of  the  service  of  said  sherifTs  garnish- 
ment, in  the  hands  of,  under  the  control  of, 
or  In  the  possession  of  F.  H.  Allison;  and 
petitioners  show  that  the  sum  of  $8,049.94, 
which  Is  first  listed  as  an  asset  In  the 
hands  of  W.  H.  McAfee,  assignee,  in  a  cer- 
tain inventory  filed  and  recorded  in  this 
cause,  is  a  sum  of  money  received  by  said 
W.  H.  McAfee  on  the  15th  day  of  November 
from  F.  H.  Allison  under  a  decree  of  the 
United  States  District  Court  rendered  on  said 
date,  and  petitions  aver  that  said  sum  of  mon- 
ey was  the  property  of  the  McAfee  Company 
at  the  time  and  upon  the  date  of  the  service 
of  the  said  garnishment  notice  upon  said  F. 
H.  Allison  in  behalf  of  petitioners,  and  that 
on  said  date  the  same  was  in  the  hands  of, 
or  under  the  control  of,  or  in  the  possession 
of  said  F.  H.  Allison,  and  that  said  sum  of 
money  Is  under  the  jurisdiction  of  this  court 
and  now  In  possession  of  said  W.  H.  McAfee 
as  assignee;  and  petitioners  show  that  their 
garnishment  is  levied  upon  said  fund  while 
in  the  hands  of  said  Allison  prior  to  the  mak- 
ing of  the  general  assignment  for  the  benefit 
of  creditors,  and  that  by  said  levy  of  said 
garnishment  petitioners  obtained  a  lien  upon 
said  fund  dating  from  the  service  of  said  no- 
tice to  garnishee,  F.  H.  Allison,  and  peti- 
tioners claim  this  lien.  In  answer  to  the 
petition  the  assignee  set  up  that  at  the  time 
of  the  issue  and  service  of  the  garntehment 
upon  Allison  he  had  charge  of  the  prop 
erty  as  a  receiver  in  the  United  States  Dis- 
trict Court  under  a  decree  adjudging  the  Mc- 
Afee Company  a  bankrupt  and  that  he  did 
not  have  charge  of  the  property  in  any  oth- 
er way  or  manner  than  as  such  receiver.  The 
proceedings  in  bankruptcy  were  introduced 
In  evidence,  as  fully  appears  in  the  opinion 
of  the  court.  The  register  reported,  allowing 
the  account  as  a  preferred  claim  and  lien  ac- 
count against  the  estate  being  administered. 
Exceptions  were  filed  to  this  report  as  to  the 
liens,  and  these  exceptions  were  overruled  by 
the  decretal  order  of  the  chancellor,  and  the 
report  of  the  register  was.  confirmed. 

John  W.  Tomlinson,  for  appellant.  W.  E. 
Fort  and  B.  S.  Catchlngs,  for  appellees. 

McCLELLAN,  J.  The  lien,  adjudged  be- 
low to  exist  In  favor  of  appellees,  and  to 
effectuate  which  the  decree  appealed  from 
was  entered,  and  against  which  error  is  ap- 
propriately assigned,  depends,  it  is  insisted 
by  appellees,  upon  the  inquiry  whether  the 
estate  of  the  McAfee  Company  was,  at  the 
time  the  writ  of  garnishment  at  the  suit  of 
appellees,  Issuing  out  of  the  city  court  of 
Birmingham,  in  custodia  legis  of  the  District 
Court  of  the  Northern  Division  of  the  North- 
ern District  of  Alabama,  since  and  if  so, 
without'  the  previously  secured  consent  of 
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the  court  so  to  do,  no  salt  could  be  Instituted, 
nor  process  validly  run  in  or  emanating  from 
another  court  against  the  receiver  of  the  es- 
tate in  his  hands.  Barton  v.  Barbour,  104 
U.  S.  126,  26  L.  Ed.  672 ;  High  on  Receivers, 
SS  254,  254a,  254b.  Such  was  the  case,  unless 
the  proceedings  by  the  referee  of  that  court 
and  of  the  court  were  void. 

The  petition  alleged  that  the  petitioners 
were  creditors  of  the  company  In  a  requisite 
sum,  that  its  principal  place  of  business  was 
within  the  territorial  jurisdiction  of  the 
court,  and  that  within  four  months  of  the 
filing  of  the  petition  an  act  of  bankruptcy 
had  been  committed,  defining  It,  and  pray- 
ing, under  necessity,  the  appointment  of 
a  receiver  to  take  possession  at  once  of  the 
property  of  the  alleged  Insolvent  It  did  not 
appear  from  the  petition  that  the  McAfee 
Company  was  such  a  corporation  as  could 
be  declared  an  involuntary  bankrupt.  But 
this  omission,  merely  descriptive  of  the  al- 
leged bankrupt,  was  clearly  amendable ;  so 
that  the  Jurisdiction  of  the  court  was  in- 
voked. Call  on  Bankruptcy,  p.  210;  Love- 
land  on  Bankruptcy,  pp.  182-184;  5  Cyc.  p. 
800,  and  note. 

The  petition  was  filed  on  April  8,  1004, 
and  on  that  date  the  clerk  of  the  District 
Court  certified  that  the  judge  thereof  was 
absent  from  the  district,  which  certificate 
was  on  that  date  indorsed  "Filed"  by  the 
referee.  It  also  appears,  from  a  memoran- 
dum indorsed  on  the  petition,  that  affidavits 
of  the  truth  of  the  allegations  of  the  petition 
were  exhibited  with  it.  On  April  9,  1904,  the 
referee  appointed  F.  H.  Allison  receiver  of 
the  McAfee  Company,  requiring  appropriate 
bonds  of  both  the  petitioners,  or  some  one  of 
them  and  of  the  receiver  named.  The  man- 
date directed  the  receiver  to  take  Immediate 
possession  of  the  property  of  the  alleged  In- 
solvent and  to  bold  It  subject  to  the  orders 
of  the  court.  In  Loveland  on  Bankruptcy  at 
page  95,  It  Is  said :  "It  Is  properly  within  the 
province  of  the  Judge  to  take  possession  and 
release  the  property  of  the  bankrupt  Yet 
the  referee  Is  clothed  with  this  power,  pro- 
vided the  clerk  issues  a  certificate  showing 
the  absence  of  the  Judge  from  the  judicial 
district,  or  the  division  of  the  district,  or  his 
sickness  or  inability  to  act.  This  language 
evidently  means  that  the  referee  has  the 
same  power  to  act  In  cases  properly  referred 
to  him  as  the  Judge  has  when  no  reference 
is  made."  And  on  page  96  the  same  author 
says:  "The  referee  may  appoint  a  receiver 
or  the  marshall,  upon  application  of  parties 
In  Interest  in  case  it  shall  be  necessary  for 
the  preservation  of  the  estate,  to  take  charge 
of  the  property  of  the  bankrupt  at  any  time 
after  the  filing  of  the  petition  and  until  it 
is  dismissed  or  the  trustee  is  qualified." 
Bankr.  Act  July  1,  1898,  c.  541,  $  38,  cl.  4,  30 
Stat.  555  (U.  S.  Comp.  St.  1901,  p.  3436); 
Collier  on  Bankruptcy,  p.  303,  subd.  3.  We 
understand  the  district  Judge  in  Re  Florck- 
en  (D.  C.)  107  Fed.  241,  to  so  Interpret  the 


bankrupt  act  Indeed,  we  know  of  no  ruling 
denying  the  jurisdiction  of  the  referee,  after 
the  proper  certification  of  the  absence  of  the 
judge,  which  is  said  to,  perhaps,  be  treated 
by  the  act  aa  an  order  of  reference  to  appoint 
a  receiver  in  cases  of  necessity  therefor. 
Given  the  jurisdiction  in  the  premises.  It  cer- 
tainly cannot  be  a  matter  of  doubt  that  if 
the  appointment  was  premature  or  ill-advis- 
ed, it  was  merely  'erroneous,  and  not  void. 
We  therefore  concluded  that  the  suit  begun 
by  garnishment  in  the  city  court  and  pend- 
ing the  existence  of  the  receivership  was 
void  and  afforded  no  sort  of  linen  right  in  the 
appellees.  The  order  of  the  federal  court 
dismissing  the  petition  for  want  of  juris- 
diction does  not  purport  to  establish,  as  it 
could  not,  If  without  jurisdiction  to  pro- 
ceed to  adjudication  of  the  bankruptcy  of 
the  company,  a  lien  In  favor  of  appellee,  bnt 
simply  declared  that  the  alleged  lelnors.  ap- 
pellee among  them,  should  not  be  prejudiced 
In  respect  of  their  rights  by  the  action  of  the 
District  Court 

In  response  to  the  writ  of  garnishment 
from  the  city  court  Allison  answered,  in  en- 
tire acquittance  of  himself  from  any  liability, 
present  or  prospective,  to  the  McAfee  Com- 
pany, and  that  he  held  the  property  thereof 
as  receiver  of  the  District  Court  This  an- 
swer was  not,  as  here  appears,  contested 
in  any  way.  No  contest  in  accordance  with 
Civ.  Code  1896,  §  2196,  of  the  answer  having 
been  instituted  at  the  term  it  was  filed,  and 
no  extension  to  contest  being  given,  the  an- 
swer must  be  taken  as  true.  Johnson  v. 
Spaight,  14  Ala.  27.  On  this  phase  of  the 
case  the  appellees  are  also  without  the  Hen 
asserted  In  the  premises. 

The  exceptions  to  the  report  of  the  regis- 
ter, questioning  its  correctness  with  respect 
to  the  alleged  lien  of  appellees,  should  have 
been  sustained.  The  decretal  order  of  May 
16,  1906,  confirming  the  report  of  the  regis- 
tec  was  therefore  erroneous ;  and  the  decree 
of  May  29,  1906,  is  reversed,  and  the  cause 
Is  remanded  for  the  further  administration 
of  the  insolvent  estate  with  regard  to  the 
conclusion  above  expressed. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 

On  Rehearing. 

TYSON,  C.  J.  On  a  re-examination  of  the 
question  presented,  I  prefer  to  place  my 
concurrence  In  the  reversal  of  the  decree  up- 
on the  point  that  money  or  other  personal 
property  of  defendant  in  garnishment  In  the 
hands  of  the  receiver,  the  garnishee,  was 
not  subject  to  the  writ  of  garnishment,  and 
therefore  the  garnishing  creditor,  appellee, 
acquired  no  lien  upon  such  money  or  person- 
al property  belonging  to  the  debtor  under 
that  process;  and  this  is  true  whether  the 
appointment  of  the  receiver  was  valid  or 


Digitized  by  Google 


La.) 


SUCCESSION  OP  DRYSDALE. 


873 


void  for  want  of  Jurisdiction.  There  is  no 
statute  which  authorizes  the  garnishing  of 
a  receiver,  and  the  case  must  be  determined 
adversely  to  appellees  upon  the  principle  that 
his  debtor  could  not  have  maintained  in- 
debitatus assumpsit  against  the  receiver  if 
the  appointment  was  valid,  and,  if  void,  the 
debtor  had  the  election  to  pursue  the  receiv- 
er in  an  action  for  a  tort,  or  to  waive  the 
tort  and  pursue  him  for  money  had  and 
received,  if  the  property  was  money  or  if 
personalty  which  has  been  converted  into 
money. 

The  right  of  election  pertains  only  and 
exclusively  to  the  debtor,  and  cannot  be  made 
by  the  creditor.  If  the  personalty  was  not 
converted  into  money  by  the  receiver,  and 
his  appointment  was  void,  the  debtor  had  the 
right  to  pursue  him  as  a  trespasser,  and  as 
a  trespasser  the  receiver  could  not  be  charg- 
ed as  a  garnishee.  Section  2171  of  Civ.  Code 
1806;  Cunningham  v.  Baker,  104  Ala.  160, 
16  South.  68,  53  Am.  St.  Rep.  27,  and  cases 
cited. 


McAFEE  v.  WALLENHAUPT. 
(Supreme  Court  of  Alabama.    April  16,  1908. 
Rehearing  Denied  June  18,  1908.) 

Appeal  from  Chancery  Court,  Jefferson  Coun- 
ty :  A.  H.  Benners.  Judas. 

Action  by  W.  H.  McAfee,  as  assignee  in 
bankruptcy,  against  J.  E.  Wallenhaupt.  From 
a  judgment  allowing  claims  of  defendant,  the 
assignee  appeals.     Reversed  and  remanded. 

John  W.  Tomlinson,  for  appellant.  W.  E. 
Fort  and  B.  S.  Catchings,  for  appellee. 

McCLELLAN,  J.  Reversed  and  remanded, 
on  the  authority  of  McAfee,  as  Assignee,  v. 
Arnold  &  Mathis  (Ala.)  46  South.  870. 

(121  La.) 
No.  16,895. 
Succession  of  DRYSDALE. 
(Supreme  Court  of  Louisiana.    May  11,  1908. 
On  Rehearing,  June  8,  1908.) 

1.  Wiixs— Pbobate— Will  Made  in  Foreign 
Country. 

The  last  wills  and  testaments  of  persons 
domiciled  in  Louisiana  should  be  proved  or  pro- 
bated primarily  by  the  courts  of  this  state.  The 
fact  that  they  may  have  been  made  by  such  per- 
sons in  a  foreign  country  or  in  a  sister  state 
does  not  do  away  with  the  necessity  of  their 
being  primarily  proved  or  probated  by  the  Lou- 
isiana courts. 

£Ed.  Note.«-For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  8  586.] 

2.  Same. 

Article  1689  of  the  Revised  Civil  Code  was 
not  intended  to  apply,  nor  does  it  apply  to  the 
probating  of  wills  of  persons  who  were  domi- 
ciliated in  and  died  in  the  state  of  Louisiana, 
which  happen  to  have  been  made  in  a  foreign 
country  or  a  sister  state.  Such  wills  must  be 
primarily  proved  or  probated  in  Louisiana. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  586.] 

3.  Same— Pbobate  in  Foreign  Country. 

The  courts  of  Louisiana  are  not  authorized 
to  order  the  execution  of  an  alleged  will  of  a 


person  domiciled  in  Louisiana  on  the  produc- 
tion before  them  of  an  order  of  a  foreign  coun- 
try, probating  the  same. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  succession  of  Julia  P. 
Drysdale.  From  a  decree  probating  the  will, 
her  legal  heirs,  Mary  A.  Pike  and  John  T. 
Pike,  appeal.   Reversed  and  remanded. 

Woodville  &  Woodvllle,  for  appellants. 
Percy  Sommer  Benedict  and  Aloysius  Joseph 
Cahill,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  Mrs.  Julia  P.  Drysdale 
died  in  New  Orleans  on  August  16,  1905.  It 
is  conceded  that  this  city  was  her  domicile. 
All  of  her  property,  real  and  personal,  was 
situated  there  with  the  exception  of  a  burial 
lot  in  Ontario,  Canada.  She  had  no  forced 
heirs.  Her  legal  heirs  were  her  sister,  Mary 
Ann  (Mollie)  Pike  and  her  brother,  John 
Thomas  Pike,  both  residents  of  New  Orleans. 
She  was  supposed  to  have  died  Intestate. 

On^  August  21,  1905,  these  legal  heirs  filed 
In  the  civil  district  court  a  petition  in  which 
they  alleged  the  death  in  New  Orleans  of 
Mrs.  Drysdale;  that  she  was  domiciled  in 
that  city;  that  there  were  no  debts  due  by 
said  estate  except  the  general  expenses  of 
tiie  deceased;  that  thy  were  desirous  of  tak- 
ing an  inventory  of  the  estate;  that  there  was 
deposited  in  the  Canal  Bank  a  bank  box  in 
her  name,  and  they  desired  that  an  Inventory 
be  made  of  the  contents  of  said  box  and  sub- 
sequently that  they  be  given  possession  of 
said  box;  that  she  had  left  neither  father 
nor  mother  nor  descendants,  and  that  peti- 
tioners were  her  sole  heirs  In  law.  They 
prayed  that  an  inventory  of  the  estate  be 
made,  that  the  Canal  Bank  permit  the  notary 
to  make  an  Inventory  of  the  bank  box. 

On  reading  this  petition  the  court  granted 
the  orders  prayed  for. 

On  February  12,  1906,  Bernard  McCloskey, 
a  resident  of  the  city  of  New  Orleans,  and 
Thomas  H.  P.  Carpenter,  a  resident  of  the 
province  of  Ontario,  Canada,  presented  a  peti- 
tion to  the  civil  district  court  in  which  they 
alleged  that  since  the  opening  of  this  succes- 
sion, there  had  been  found  a  will  of  the  de- 
ceased in  noncupative  form  under  private  sig- 
nature, executed  in  the  province  of  Ontario, 
Canada,  on  the  14th  of  September,  a  certi- 
fied copy  of  which  they  annexed  to  their  peti- 
tion. 

That  said  will  had  been  duly  presented  to 
and  probated  by  the  Surrogate  Court  of 
County  Wentworth,  Ontario,  Canada,  on  the 
2d  day  of  January,  1906,  as  appeared  by  a 
certified  copy  of  the  probate  thereof  attested 
by  T.  H.  A.  Beque,  register  of  said  surrogate, 
county  of  Wentworth,  and  that  the  signature 
of  said  Beque  thereunto  attached  was  certi- 
fied to  by  Richard  Butler,  Esq.,  Vice  Consul 
of  the  United  States,  residing  at  Hamilton. 
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Canada,  as  the  whole  would  more  fully  appear 
by  said  probate  and  said  certification  annex- 
ed to  their  petition;  that  thereunder  petition- 
ers were  appointed  Joint  testamentary  execu- 
tors, and  they  thereby  (In  their  petition)  ac- 
cepted said  trust;  that  an  administration 
and  execution  of  the  will  was  necessary. 
They  prayed  that  the  will1  and  the  probate 
therewith  presented  be  ordered  filed,  register- 
ed and  made  executory  under  the  laws  of  the 
state  of  Louisiana;  that  petitioners  be  con- 
firmed as  testamentary  executors;  that  letters 
testamentary  Issue  In  their  favor  as  such,  up- 
on their  taking  the  oath  prescribed  by  law. 
They  further  prayed  for  such  other  orders, 
judgments,  and  decrees  as  might  be  neces- 
sary In  the  premises  and  for  general  relief. 

On  the  13th  of  February,  1906,  the  court 
signed  an  order  to  the  effect  that  the  last 
will  and  testament  of  the  deceased  duly  pro- 
bated in  the  province  of  Ontario,  Canada,  on 
the  14th  day  of  September,  1903,  a  duly  certi- 
fied copy  of  which  was  filed  herewith  be  ap- 
proved, registered,  and  executed  according  to 
law;  that  Bernard  McCloskey  and  Thomas  H. 
P.  Carpenter  be  confirmed  as  executors  there- 
under, and  tbat  letters  as  such  Issue  oft  their 
taking  the  oath  as  prescribed  by  law. 

Accompanying  this  petition  and  order  and 
filed  on  the  same  day  was  what  purported  to 
be  the  copy  of  the  said  last  will  and  testa- 
ment, also  the  following  Instrument: 

"Canada,  Province  of  Ontario. 

"In  His  MajeBty'8  Surrogate  Court:  Be  it 
known  that  on  the  second  day  of  January,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  six  the  last  will  and  testament  of  Ju- 
lia Pike  Drysdale,  late  of  the  city  of  New  Or- 
leans, in  the  state  of  Louisiana,  widow,  deceas- 
ed, who  died  on  or  about  the  nineteenth  day  of 
August  in  the  year  of  onr  Lord  one  thousand 
nine  hundred  and  five  in  New  Orleans,  in  the 
state  of  Louisiana,  and  who  at  the  time  of  her 
death  had  no  fixed  place  of  abode  In  the  prov- 
ince of  Ontario,  but  leaving  at  such  time  prop- 
erty in  the  said  county  of  Wentworth,  was 
proved  and  registered  in  the  said  Surrogate 
Court,  a  true  copy  of  which  said  last  will  and 
testament  is  hereunto  annexed. 

"And  that  the  administration  of  all  and  sin- 
gular the  property  of  the  said  deceased  and  any 
way  concerning  her  will  was  granted  by  the 
aforesaid  court  to  Thomas  Henry  Pettlt  Car- 
penter, of  the  township  of  Saltfleet  In  the 
county  of  Wentworth,  fruit  grower,  and  Bern- 
ard McCloskey,  of  New  Orleans,  in  the  state  of 
Louisiana,  attorney  at  law,  the  executors  nam- 
ed in  the  said  will,  they  having  been  first  sworn 
well  and  faithfully  to  administer  the  same  by 
paying  the  just  debts  of  the  deceased  and  the 
legacies  contained  in  her  will  so  far  as  they  are 
thereunto  bound  by  law,  and  by  distributing  the 
residue  (if  any)  of  the  property  according  to 
law,  and  to  exhibit  under  oath  a  true  and  per- 
fect inventory  of  all  and  singular  the  said  prop- 
erty, and  to  render  a  just  and  true  account  of 
their  executorship  when  thereunto  lawfully  re- 
quired." 

Attached  thereto  was  the  following  certifi- 
cate: 

"United  States  Consulate,  Hamilton,  Canada. 

"I,  Richard  Butler,  Vice  and  Deputy  Consul 
of  the  United  States  of  America,  at  the  city  of 
Hamilton  in  the  province  of  Ontario,  Dominion 


of  Canada,  do  hereby  certify  that  the  papr 
writing  hereunto  annexed  is  the  original  probate 
of  the  lost  will  and  testament  of  Julia  Pike 
Drysdale,  late  of  New  Orleans,  in  the  state  of 
Louisiana,  widow,  deceased;  that  the  signature 
of  T.  H.  A.  Beqne  thereunder  attached  is  the 
true  and  correct  signature  of  the  Registrar  of 
the  Surrogate  Court  of  the  county  of  Went- 
worth in  said  province  of  Ontario,  Canada: 
that  the  seal  thereunto  attached  is  the  proper 
seal  of  the  said  Surrogate  Court,  and  that  such 
signature  and  seal  are  entitled  to  full  faith  and 
credit. 

"In  testimony  whereof,  I  hereunto  set  my 
hand  and  affix  the  seal  of  the  consulate  at  the 
city  of  Hamilton  this  2d  day  of  January,  19U& 

"[Signedl  Richard  Butler. 
"[Seal.]  Vice  and  Deputy  United  States  Consul." 

On  the  16th  of  February,  1906,  Bernard 
McCloskey  and  Thomas  H.  P.  Carpenter  de- 
scribing themselves  as  testamentary  execu- 
tors of  the  estate  of  Mrs.  Drysdale,  present- 
ed a  petition  reciting  that  it  was  necessary 
that  an  inventory  of  the  estate  be  taken  In  or- 
der that  they  might  qualify  agreeably  to  the 
laws  of  the  state.  They  prayed  that  an  inven- 
tory be  taken  before  Cousin,  notary ;  that  aft- 
er due  proceedings  It  be  approved  and  homolo- 
gated, and  that  letters  testamentary  Issue  In 
their  favor  In  accordance  with  law. 

The  court  on  this  petition  ordered  (as  it 
had  before)  that  an  inventory  be  made  by 
Cousin,  notary. 

On  the  20th  of  February,  1906,  Miss 
Pike  and  John  T.  Pike  presented  a  petition 
in  which  they  prayed  that  McCloskey  and 
Carpenter  be  cited  and  that  there  be  judgment 
in  their  favor  avoiding  and  annulling  the 
aforesaid  order  of  February  16th,  ordering 
the  execution  of  the  will  in  accordance  with 
law,  and  appointing  them  executors  and  de- 
creeing the  aforesaid  purported  will  to  be  of 
no  force  and  effect,  and  annulling  same,  and 
recognizing  petitioners  as  the  sole  heirs  at 
law  of  their  deceased  sister,  and  as  such  to 
be  sent  into  possession  of  all  her  estate,  real 
personal,  and  mixed,  and  for  general  relief. 

This  prayer  was  based  upon  allegation* 
that  the  said  Carpenter  had  presented  said 
will  at  Hamilton,  Ontario,  and  pretended  to 
have  the  same  probated  to  the  civil  district 
court  certificates  from  the  court  of  Hamil- 
ton, Ontario,  and  a  certified  copy  of  said  will, 
and  had  secured  an  order  from  the  civil  dis- 
trict court  on  February  16, 1906,  ordering  said 
will  recorded  and  executed  according  to  law. 
and  appointing  Carpenter  and  McCloskey  ex- 
ecutors under  said  will ;  that  at  the  time  the 
said  will  was  in  New  Orleans  the  succession 
of  their  sister,  Mrs.  Drysdale,  had  already 
been  open,  and  an  Inventory  ordered  to  be 
made  to  the  knowledge  .of  Carpenter,  who 
was  cognizant  and  aware  of  the  proceeding, 
and  bad  asked  and  requested  from  petition- 
ers something  out  of  her  estate. 

That  petitioners  were  not  parties  to  the 
alleged  probate  of  the  will  In  Ontario,  Cans 
da,  and  did  not  consent  to  the  same:  that 
on  the  contrary  the  action  of  the  said  court 
was  null  and  void,  because  the  aforesaid  will 
was  a  forgery  and  not  the  will  of  their  sis- 
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ter;  that  the  said  will  was  a  fraud  and  a 
forgery;  that  It  was  never  executed  by  Mrs. 
Drysdale;  that  persons  familiar  with  the 
signature  of  their  sister  who  saw  the  will 
when  it  was  In  New  Orleans  declared  that  it 
was  not  the  signature  of  Mrs.  Drysdale ;  that 
the  proceedings  under  it  should  be  declared 
null  and  void  and  said  will  pronounced  of 
no  force  and  effect 

That  their  sister  was  domiciled  and  had 
her  home  In  New  Orleans  at  the  time  of  her 
death  where  she  had  resided  for  many  years, 
never  having  had  her  domicile  or  residence 
anywhere  else;  that  all  her  estate  real,  per- 
sonal and  mixed  was  in  New  Orleans  and 
within  the  jurisdiction  of  the  civil  district 
court  with  the  exception  of  a  tombstone  In 
Ontario;  that  just  prior  to  her  death  Mrs. 
Drysdale  Informed  petitioner,  Miss  Pike, 
that  all  of  her  properties  would  go  to  peti- 
tioners, they  being  her  nearest  relatives  and 
heirs  at  law,  and  that  she  made  no  will,  as 
the  law  gave  them  all  her  estate. 

That  she  Instructed  petitioner  Mary  Ann 
Pike  to  go  to  Bernard  McCloskey  at  her 
death  as  he  had  been  for  many  years  her  at- 
torney, and  that  he  would  attend  to  the  mat- 
ter for  petitioner  and  that  petitioners  would 
secure  her  estate;  that  petitioners  followed 
her  Instructions  and  did  go  to  Bernard  Mc- 
Closkey, who  on  August  21st  filed  In  the  civil 
district  court  a  petition  praying  for  an  Inven- 
tory, which  was  made,  and  that  nothing  fur- 
ther was  done  In  the  said  succession  as  shown 
by  the  docket  until  February  12th,  when  a  will 
was  presented  with  a  copy  of  the  alleged  will 
and  certified  documents  from  Canada. 

That  Carpenter,  who  resides  In  Ontario, 
Canada,  is  the  husband  of  the  stepdaughter 
of  Mrs.  Drysdale,  and  shortly  after  her  death 
.he  came  to  New  Orleans,  and  Inquired  of  va- 
rious parties,  among  them  petitioners  and 
Bernard  McCloskey,  whether  the  deceased 
had  left  a  will ;  that  he  stayed  some  time  In 
New  Orleans,  and,  failing  to  find  any  will 
In  New  Orleans  or  any  trace  of  one,  re- 
turned to  Canada. 

That  all  the  parties  of  whom  he  Inquired 
for  a  will  Informed  him  that  they  knew  of 
*»one  and  had  never  heard  of  any.  That  while 
he  was  In  New  Orleans  he  approached  peti- 
tioners and  suggested  and  strongly  urged 
that  they  settle  up  the  succession  of  their 
sister,  allowing  him  a  portion  thereof,  there- 
by keeping  the  said  lawyers  from  eating  up 
the  estate,  but  he  was  informed  by  petition- 
ers that  he  was  not  related  to  or  In  any  man- 
ner connected  with  Mrs.  Drysdale,  and  was 
not  entitled  to  participate  In  her  estate  or 
receive  any  part  thereof,  as  same  belonged 
entirely  to  petitioners  as  her  heirs  at  law; 
that  he  returned  to  Ontario,  Canada,  and 
after  some  time  returned  to  New  Orleans, 
and  while  in  New  Orleans  received  a  tele- 
gram that  a  will  had  been  found  In  Ontario, 
Canada,  executed  on  the  14th  day  of  Septem- 
ber by  Mrs.  Drysdale  witnessed  by  two  em- 
ployers of  Carpenter/one  being  his  foreman 


and  the  other  his  stenographer,  the  said  will 
leaving  the  bulk  of  her  estate  to  Carpenter. 

That  later  on  the  said  will  was  in  New 
Orleans  In  the  possession  of  Carpenter  and 
was  exhibited  to  petitioners  and  others  but 
that  It  was  never  presented  to  the  court  In 
the  parish  of  Orleans,  although  the  deceased 
resided' there  and  had  lived  here  all  her  life; 
had  a  domicile  here  and  nowhere  else,  and 
left  all  her  property  here  with  the  exception 
of  a  tombstone  In  Canada;  that  thereafter 
Carpenter  had  presented  to  the  civil  district 
court  the  documents  on  which  the  court  had 
acted  as  the  basis  for  its  order  of  February 
16,  1906. 

On  March  2,  1906,  Bernard  McCloskey  and 
Carpenter  answered  the  petition  of  Miss 
Pike  and  her  brother,  pleading  first  the  gen- 
eral issue. 

Further  answering,  they  averred  that  It 
was  true  that  Mrs.  Drysdale  died  on  the  16th 
of  August,  1905,  and  that  she  was  domiciled 
In  this  city  at  the  tune  of  her  death.  Fur- 
ther answering,  respondent  Bernard  Mc- 
Closkey, one  of  the  executors  herein,  says 
that  It  is  true  that  he  was  employed  by  the 
plaintiffs  in  the  present  action  to  open  the 
succession  of  Mrs.  Julia  Pike  Drysdale,  on 
the  representation  of  her  brother  and  sister 
that  she  had  died  intestate,  and  that  he  did 
through  his  firm-  of  McCloskey  &  Benedict 
on  August  21,  1905,  open  said  succession  and 
praying  for  an  Inventory  therein;  that  re- 
spondent Bernard  McCloskey  represents  that 
subsequently  It  developed  that  a  will  was  ex- 
ecuted by  the  deceased  In  Ontario,  Canada, 
on  the  14th  of  September,  1903,  and  was 
found  In  said  Ontario,  Canada,  and  thereun- 
der your  respondent  Bernard  McCloskey  was 
nominated  as  one  of  the  executors,  that  the 
terms  of  said  will  were  in  great  part  antag- 
onistic to  the  interests  of  the  petitioners 
herein,  Mary  Ann  Pike  and  John  Thomas 
Pike,  and  that  respondent  Bernard  McCloskey 
having  been  nominated  as  an  executor  under 
said  will  felt  that  it  was  his  moral  duty  to 
accept  said  trust ;  and  to  that  end  he  Inform- 
ed said  Miss  Mary  Ann  Pike  and  John  Thom- 
as Pike  that  other  counsel  should  be  employ- 
ed; thereupon  said  petitioners  employed  Mr. 
W.  S.  Parkerson,  an  attorney  at  law  of  this 
city,  and  that  your  respondent  Bernard  Mc- 
Closkey Informed  said  W.  S.  Parkerson,  of 
his  position  In  the  matter  as  will  appear  by 
copy  of  letter  of  date  December  5,  1905, 
hereunto  annexed.  Respondents,  further  an- 
swering, say  that  they  are  Informed  that 
said  will  is  In  all  respects  legal  and  valid; 
that  as  appears  by  the  proceedings  herein 
filed,  same  has  been  probated  and  ordered 
executed  by  the  Surrogate  Court  of  the  Prov- 
ince of  Ontario,  Canada,  and  said  will  and 
Its  probate  have  been  made  executory  In 
the  state  by  proceedings  under  date  of  Feb- 
ruary 16,  1906 ;  that  the  allegations  of  fraud 
and  forgery  In  the  connection  of  said  will 
are  unfounded  In  fact  and  In  law. 

In  view  of  the  premises  respondents  pray- 
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ed  that  the  suit  of  said  Mary  Ann  Pike 
and  John  Thomas  Pike  may  be  dismissed  at 
their  costs;  that  the  said  will  may  be  de- 
creed to  be  legal  and  valid  and  the  probate 
thereof  in  full  force  and  effect  and  that  re- 
spondents, executors  be  authorized  to  carry 
into  effect  the  provisions  of  said  will  and  for 
general  relief. 

The-  inventory  ordered  by  the  court  to  be 
made  by  notary  Cousin,  having  been  made, 
McCloskey  and  Carpenter  on  the  23d  of 
March,  1906,  filed  a  petition  in  the  district 
court,  In  which,  reciting  that  they  annexed  a 
copy  of  the  same,  they  prayed  that  it  might 
be  received  and  homologated.  The  court  or- 
dered that  it  be  approved  and  homologated. 
We  have  not  found  that  any  oath  was  taken 
by  McCloskey  and  Carpenter  or  that  any  let- 
ters were  issued  to  them.  Several  petitions 
were  filed  by  them  as  executors  praying  that 
they  be  authorized  to  do  certain  acts  of  ad- 
ministration therein  referred  to,  and  the  au- 
thority so  asked  was  granted  by  the  court. 

On  April  24,  1007,  the  application  of  Miss 
Pike  and  John  Thomas  Pike  to  avoid  and  an- 
nul the  court's  order  of  February  16, 1906,  was 
taken  up  for  trial,  evidence  heard,  and  the 
case  continued  for  argument.  On  October  17, 
1907,  Miss  Pike  and  her  brother  filed  a  supple- 
mental and  amended  petition  in  which  they  de- 
clared that  they  reiterated  all  the  allegations 
of  their  original  petition;  that  all  the  pro- 
ceedings had,  orders  and  judgments  in  the 
Surrogate's  Court,  county  of  Wentworth,  prov- 
ince of  Ontario,  Canada,  in  reference  to  pro- 
bate and  execution  of  the  alleged  and  pur- 
ported last  will  and  testament  of  Julia  P. 
Drysdale,  are  null  and  void  and  should  so  be 
declared  by  this  honorable  court  That  the 
said  Surrogate  Court  was  without  jurisdic- 
tion to  entertain  the  said  purported  will  for 
probate,  and  was  and  is  Incompetent  to  ren- 
der any  order,  judgment,  or  decree  in  ref- 
erence to  same,  or  in  any  way  to  pass  upon 
the  validity  of  same,  and  more  especially  In 
so  far  as  the  alleged  will  purported  to  dispose 
of  property  within  the  jurisdiction  of  this 
court,  the  court  of  deceased's  domicile. 

That  the  domicile  of  the  deceased  was  in 
this  parish  and  state,  within  the  jurisdiction 
of  this  court,  and  that  all  of  her  estate  was 
here  situated;  that  she  died  here;  that  all 
her  legal  heirs  resided  here;  that  said  pur- 
ported will  was  brought  within  the  jurisdic- 
tion of  this  honorable  court,  and  should  have 
been  here  offered  for  probate,  where  the  suc- 
cession had  already  been  opened,  and  was 
then  pending  to  the  knowledge  of  all  parties. 

That  this  honorable  court  is  the  only  court 
having  jurisdiction  over  the  said  purported 
will ;  that  the  said  Surrogate  Court  of  Cana- 
da is  a  foreign  court,  and  no  order  or  decree 
of  said  court  purported  to  probate  the  said 
purported  will  or  appointing  executors  of 
same,  or  in  any  way  ordering  Its  execution 
should  be  recognized  or  enforced  by  this 
honorable  court,  and  that  all  orders  or  de- 
crees heretofore  rendered  by  this  honorable 


court  recognizing  the  aforesaid  foreign  pro- 
bate of  the  aforesaid  purported  will,  appoint- 
ing executors,  or  confirming  the  aforesaid 
foreign  appointment  of  executors,  and  other- 
wise ordering  the  execution  of  the  aforesaid 
purported  will,  should  be  revoked,  annulled, 
avoided,  and  vacated,  and  that  all  the  pro- 
ceedings had  or  orders  and  decrees  or  judg- 
ments rendered  in  the  aforesaid  foreign  court 
should  be  declared  by  this  honorable  court 
to  be  null  and  void,  as  being  the  attempt  of 
a  foreign  court  to  probate  the  w411  of  a  resi- 
dent of  Louisiana  disposing  of  an  estate 
situated  in  Louisiana. 

In  view  of  the  premises  petitioners  pray 
that  this  supplemental  and  amended  petition 
be  filed,  and  that  Bernard  McClosky  and  T. 
H.  P.  Carpenter,  purporting  executors,  de- 
fendants herein,  be  cited  to  answer  this  sup- 
plemental and  amended  petition,  that  after 
due  proceedings  had  there  be  judgment  In  pe- 
titioners' favor  granting  all  the  prayers  of 
their  original  petition,  and  further  declaring 
null  and  void  all  proceedings  had  and  orders 
and  decrees  rendered  by  the  Surrogate  Court, 
county  of  Wentworth,  province  of  Ontario, 
Canada,  in  reference  to  the  probate  and  exe- 
cution of  the  purported  last  will  and  testa- 
ment of  Julia  P.  Drysdale,  and  vacating,  re- 
voking, annulling,  and  avoiding  all  orders 
and  decrees  heretofore  rendered  by  this  hon- 
orable court  recognizing  the  aforesaid  pro- 
ceedings in  the  said  foreign  court  and  order- 
ing the  execution  of  the  aforesaid  purported 
will.  Petitioners  pray  for  all  general  and 
equitable  relief. 

McCloskey  and  Carpenter  representing 
themselves  as  testamentary  executors  appear- 
ed and  for  exception  and  answer  represented 
that: 

First  They  excepted  to  said  petition  on 
the  ground  that  same  comes  too  late. 

Second.  That  it  changes  the  issues  in  the 
suit  which  has  been  already  tried,  argued, 
and  submitted. 

Third.  That  no  application  was  made  by 
petitioners  contradictorily  with  respondents 
to  reopen  the  case  on  any  grounds. 

In  view  of  the  premises  they  pray  that 
these  exceptions  may  be  sustained  and  said 
supplemental  and  amended  petition  be  dis- 
missed and  for  general  relief.  And  reserving 
the  benefit  of  the  foregoing  exception  and  in 
no  wise  waiving  same,  but  insisting  thereon, 
respondents  answer,  reiterating  the  allega- 
tions of  their  original  answer  herein  filed, 
and  pleading  otherwise  a  general  denial. 

In  view  of  the  premises  they  pray  as  orig- 
inally prayed  for  and  for  general  relief. 

On  October  16,  1907,  the  court  rendered  the 
following  order:  "This  case  having  been  un- 
der advisement  upon  due  consideration  is 
reinstated  with  leave  to  the  heirs,  petition- 
ers, to  amend  their  petition  and  prayer,  so 
as  to  Include  the  action  and  prayer  for  the 
annulment  of  the  orders  recognizing  the 
foreign  probate  of  the  alleged  last  will  and 
testament  of  the  deceased  and  ordering  its 
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execution  here,  by  the  alleged  testamentary 
executors.  This  order  to  he  made  with  res- 
ervation of  the  rights  of  all  parties  In  Inter- 
est, to  save  litigation  and  costs  in  the  Interest 
of  Justice,  when  at  Issue  under  the  amend- 
ment hereby  authorized,  the  case  will  be  fixed 
for  hearing  by  preference." 

On  October  23d,  the  case  was  taken  up  for 
hearing:  argument  was  heard;  the  matter 
was  submitted  and  taken  under  advisement. 
On  October  28th,  the  executors  filed  a  peti- 
tion In  which  they  alleged  that  the  will  of 
the  deceased,  Mrs.  Julia  Pike  Drysdale,  In 
noncupative  form  under  private  signature  ex- 
ecuted in  the  province  of  Ontario,  Canada, 
on  the  14th  of  September',  1903,  was  duly 
probated  in  the  Surrogate  Court,  County 
Wentworth,  Canada,  on  January  2,  1906,  and 
subsequently  ordered  filed,  registered,  and 
probated,  and  made  executory  by  decree  of 
this  honorable  court  on  February  16,  1906, 
that  this  honorable  court  has  allowed  an 
amendment  to  the  Issues  herein  propounded 
so  as  to  determine  whether  or  not  said  will 
should  have  been  presented  first  to  the  civil 
district  court  for  this  parish,  the  domicile  of 
the  decedent.  Petitioners  further  represent 
that  they  are  unable  to  produce  said  will  In 
this  jurisdiction  because  said  Surrogate  Court 
of  Canada  refuses  to  allow  its  withdrawal, 
as  appears  from  the  letter  of  the  probate 
judge  of  said  court  on  file  herein;  that  dur- 
ing the  course  of  the  trial  of  this  case  on  the 
issues  of  forgery,  all  testimony  necessary  to 
prove  said  will  has  been  presented  contradic- 
torily to  this  honorable  court  by  all  the  par- 
ties in  interest;  and  that  as  a  matter  of 
original  probate  this  honorable  court  is  In 
possession  of  the  evidence  which  would  have 
been  introduced  under  a  commission  to  prove 
the  will,  if  same  had  been  presented  for  orig- 
inal probate  before  this  jurisdiction;  that  in 
the  interests  of  justice  and  In  the  alternative, 
only  reserving  all  legal  rights  under  the  pleas 
heretofore  filed,  petitioners  represent  that, 
should  your  honor  decide  that  as  a  matter  of 
original  probate  said  will  should  be  proven 
within  this  jurisdiction  that  your  honor  will 
so  decree. 

In  view  of  the  premises  petitioners  pray 
that,  in  the  event  only  that  this  honorable 
court  decided  that  as  a  matter  of  original 
probate  the  will  herein  propounded  should 
have  been  filed  within  this  jurisdiction,  that 
on  the  evidence  heretofore  introduced  this 
honorable  court  do  adjudge  and  decree  said 
will  to  be  legally  and  validly  proven  agree- 
ably to  the  laws  of  this  state,  and  that  it  do 
enter  such  order  accordingly  and  for  general 
relief. 

On  November  12,  1907,  the  court  rendered 
the  following  judgment: 

"For  reasons  assigned  in  the  written  opinion 
this  day  filed  the  law  and  evidence  being  in  fa- 
vor of  defendants.  It  is  ordered,  adjudged,  and 
decreed  that  there  be  judgment  in  favor  of 
Bernard  McCloskey  and  Thomas  H.  P.  Carpen- 
ter recognizing  them  as  the  testamentary  execu- 
tors of  the  last  will  and  testament  of  the  de- 


ceased, Mrs.  Julia  Pike  Drysdale,  duly  probated 
and  ordered  executed  by  decree  of  this  C9urt  of 
date  February  16.  1906,  and  maintaining  said 
will  as  genuine  and  dismissing  the  demands  of 
the  plaintiffs,  Miss  Mary  Ann  Pike  and  Thomas 
Pike,  as  set  forth  in  their  original  and  supple- 
mental petitions  herein  at  their  costs. 

"It  is  further  ordered  that  the  petition  of  the 
executors  filed  in  the  alternative  and  condition- 
ally for  the  probate  of  the  will  be  dismissed, 
there  being  no  necessity  for  same." 

The  written  reasons  were  as  follows: 

"Mrs.  Julia  P.  Drysdale  died  in  this  city  Au- 
gust 16,  1905,  and  her  succession  was  opened 
in  this  court  as  an  intestate  succession.  Iler 
residence  was  here  and  her  property  real  and 
personal  here,  except  that  she  owned  a  tomb 
in  Canada  and  bad  some  personal  interest  there, 
so  that  there  can  be  no  doubt  of  the  jurisdic- 
tion of  this  court  over  her  succession. 

"Mrs.  Drysdale  left  no  heirs  in  the  ascending 
or  descending  line,  but  left  collateral  heirs  on 
the  petition  of  some  of  whom  her  succession  was 
opened  August  21,  1905.  and  an  inventory  was 
made.  Some  time  after,  what  purported  to  be 
a  last  will  and  testament  of  said  deceased  was 
found  in  Canada,  and  was  brought  to  this  city. 
Mrs.  Drysdale  had  relatives  there,  with  whom 
her  custom  had  been  to  visit  and  spend  part  of 
her  time.  It  was  a  typewritten  document, 
bearing  her  signature,  and  acknowledged  before 
two  witnesses  which,  as  has  been  proved,  is  in 
form  for  a  testament  by  the  law  of  Canada. 

"For  some  reason  it  was  not  offered  for  pro- 
bate here,  but  was  returned  to  Canada,  and 
there,  before  the  court  of  proper  jurisdiction, 
was  probated,  and  ordered  executed  January  2. 
1906,  and  letters  testamentary  issued  to  the  ex- 
ecutors named  therein,  who,  on  February  12, 
1906,  produced  and  filed  in  this  court  in  said 
succession  record  an  authenticated  copy  of  the 
probate  proceedings  of  said  Canada  court,  and 
obtained  an  order,  recognizing  them  as  testa- 
mentary executors  of  said  deceased,  and  direct- 
ing the  registry  and  execution  of  said  will. 
Having  qualified  here  said  executors  acted  as 
such  until  February  20.  1906,  when  two  of  the 
heirs  at  law  sued  to  have  said  will  declared  a 
forgery,  and  null  and  void,  and  by  supplemental 
petition  filed  October  17,  1907,  prayed  for  the 
nullity  of  the  order  and  proceedings  had  in 
this  court  recognizing  said  will,  and  the  execu- 
tors. 

"Issue  was  joined,  and  finally  the  executors 
prayed  in  the  alternative  for  the  probate  of  the 
will  and  letters,  in  the  event  that  it  should  be 
held  that  the  will  was  not  forged  but  that  the 
Canada  court  was  without  jurisdiction  to  pro- 
bate it.  The  supplemental  petition  filed  October 
17,  1907,  was  suggested  by  me  with  the  view 
to  save  cost  and  litigation,  because,  it  was  ar- 
gued, that  the  action  must  be  limited  to  the 
charge  of  forgery,  and  that  the  issue  of  the  ju- 
risdiction of  the  Canada  court  to  probate  the 
will  could  not  fairly  arise  under  the  pleadings, 
and  that  amendment  the  executors  with  the 
same  view,  i.  e.,  to  save  costs  and  litigation,  - 
filed  the  petition  for  probate,  as  stated,  in  the 
alternative. 

"As  judge  of  probates,  beyond  all  question, 
having  jurisdiction  ratione  materhe  (Code  Prac. 
arts.  928,  929),  I  felt  reluctant  to  entertain  and 
finally  determine  the  issue  of  the  nullity  of  the 
will  on  the  alleged  ground  of  forgery,  in  the 
absence  of  the  production  of  the  original  will, 
and  on  the  production  merely  of  a  photographic 
copy  of  it.  I  was  the  more  so,  because  the  en- 
tire body  of  the  will  was  typewritten,  and  the 
signature  of  the  deceased  thereto  presented 
but  a  narrow  field  for  investigation,  and  the 
charge  being  that  said  signature  was  forged. 
I  so  stated  to  counsel  from  the  bench,  after 
several  witnesses  had  testified  that  thev  saw  the 
original  will  in  this  city  before  it  had  been  re- 
turned to  Canada,  and  that  they  knew  the  sig- 
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nature  of  deceased,  and  believed  that  her  name, 
signed  to  the  will,  was  not  written  by  her. 

"My  object  was  to  secure  the  production  of 
the  original  will,  that  I  might  judge  the  issue, 
from  an  inspection  of  it,  along  with  all  the  evi- 
dence that  might  be  brought  on  the  subject  and 
not  merely  from  a  photographic  copy. 

"I  am  satisfied  that  counsel  for  the  execu- 
tors and  for  the  plaintiff  have  done  all  in  their 

Eower  to  have  the  original  will  brought  here, 
ut,  as  seems  strange  to  me,  the  Canadian  court 
refuses  to  part  with  it,  even  temporarily.  I 
have  had  my  doubts  if  my  duty  to  my  state  and 
to  the  litigants  before  me  was  not  to  refuse  to 
pass  on  the  serious  charge  of  forgery  of  a  will 
(which  as  judge  of  probate  I  must  reject,  or 
accept  as  genuine  and  execute)  so  long  as  the 
original  of  that  will  was  held  by  a  foreign 
court,  and  leave  to  the  parties,  claiming  the  ben- 
efit of  its  provisions,  to  find  a  way,  through 
diplomatic  correspondetfce  between  two  general 
governments,  or  otherwise  to  secure  Ita  produc- 
tion here,  and  especially  so,  as  one  of  the  ex- 
ecutors, the  universal  residuary  legatee  under 
the  will,  resides  in  Canada,  and  but  for  the 
will  would  have  no  interest  in  the  estate  of 
the  deceased;  and  again,  especially  because, 
the  will  was  brought  to  this  city,  and  was  in 
the  hands  of  the  executors  named  by  it,  after 
the  court  had  acquired  jurisdiction,  by  every  ju- 
risdictional test  over  said  succession.  It  was 
easily  within  their  power  to  have  presented  and 
filed  it  for  probate  in  this  court,  where  the  suc- 
cession was  opened,  the  court  having  jurisdic- 
tion over  the  place  where  the  deceased  lived 
and  died,  where  her  real  estate  is  situated,  and 
where  her  personal  estate  was  domiciled.  The 
fact  that  its  form  was  not  in  accordance  with 
the  directions  of  our  law  was  no  reason  for  not 
filing  it  here  for  probate,  because  if  good  in 
form,  by  the  law  of  the  place  where  it  was 
made,  it  would  be  held  good  here  and  there  was 
no  legal  obstacle  in  the  way  of  its-  probate  and 
registry  in  this  court,  where  the  succession  was 
pending,  upon  proof  of  the  foreign  law  and  the 
execution  of  the  will  by  the  deceased  thereun- 
der. 

"But  counsel  for  the  executors  took  a  differ- 
ent view  of  their  duty  and  returned  the  will  to 
Canada  and  had  it  probated  in  the  proper  court 
there,  and  then  brought  copies  of  the  proceed- 
ings and  will  and  lodged  them,  and  obtained  the 
necessary  orders  thereon. 

"Reflection  has  convinced  me  that  perhaps 
they  pursued  the  correct  course.  The  will  was 
executed  in  Canada  and  left  there  by  the  de- 
ceased, and  one  of  the  named  executors  resided 
there.  There  was  some  property  left  there,  a 
tomb-  lot  proved  by  testimony  in  this  case  to  be 
real  estate,  by  the  law  of  Canada,  and  there 
were  rights  and  credits  there. 

"Over  the  property  there,  unquestionably  the 
real  estate  and  perhaps  the  stock  in  a  corpora- 
tion domiciled  there,  and  held  there  by  deceased, 
the  Canada  court  had  jurisdiction,  and  to  this 
end  its  authority  to  probate  the  will  found  there, 
as  left  by  deceased,  unless  it  was  proved  a  for- 
gery, and  to  execute  it  quoad  said  property, 
must  be  conceded.  As  to  the  property  in  Can- 
ada this  court  though  seised  of  jurisdiction  over 
the  succession  here,  could  exercise  no  jurisdic- 
tion. This  conclusion  frees  the  case  from  all 
difficulty  except  that  which  may  arise  from  the 
charge  that  the  will  is  a  forgery,  because  the 
plaintiffs'  attacks  upon  the  order  of  the  court 
recognizing  the  will  and  accepting  the  probate 
in  the  Canada  court,  was  on  the  ground  that 
said  court  was  without  any  jurisdiction  what- 
ever. 

"My  conclusion  on  the  issue  of  the  forgery 
charged  is  that  the  objections  urged,  that  I  have 
not  had  the  original  will,  alleged  to  be  forged 
before  me,  go  more  to  the  inconveniences  and 
look  more  to  the  proprieties  than  to  the  sub- 
stance of  the  situation.  The  executors  have 
tried  to  produce  the  original  will,  and  the 


foreign  court  that  has  possession  of  it  refuses 
to  permit  its  withdrawal  from  its  records.  The 
witnesses  to  the  will,  on  whose  testimony  it  was 
probated,  were  examined,  and  their  testimony 
was  taken  on  an  examination  by  counsel  for 
plaintiffs  and  the  executors,  and  their  evi- 
dence is  positive  that  the  deceased  signed  the 
original  will  in  their  presence,  and  that  at  her 
instance  they  signed  it  as  witnesses.  The  fact 
that  they  had  forgotten  the  circumstances  and 
recalled  it  only  when  the  will  was  found  adds  to 
their  credibility.  I  have  carefully  read  their 
testimony,  and  there  is  no  reason  why  I  should 
reject  it 

"Witnesses  here  who  knew  the  handwriting 
of  the  deceased  express  their,  belief  that  her 
signature  to  the  will  is  not  genuine.  They  saw 
and  examined  the  original.  One  of  them,  who 
had  been  the  business  agent  of  the  deceased.  » 
testified,  but  he  produced  letters  written  and 
signed  by  her,  which  bear  all  the  cbaracteristk* 
of  her  signature  to  the  will.  In  the  record  are 
her  canceled  bank  checks,  an  agreement,  and 
letters,  etc.,  that  are  conceded  to  be  genuine. 
She  did  not  always  write  her  name  the  same 
way  as  comparison  will  readily  convince  any 
one. 

"Outside  of  the  positive  testimony  of  the  wit- 
nesses to  the  will,  the  plaintiffs  by  no  means 
make  their  charge  of  forgery  good,  I  cannot 
doubt  the  good  faith  of  plaintiffs7  witnesses,  but 
I  believe  that  their  opinion  that  the  signature 
to  the  will  is  not  genuine  arises  more  from  their 
surprises  at  the  dispositions  of  said  will,  and 
from  their  conviction,  that  it  is  wholly  different 
from  what  they  had  reason  to  expect,  than  from 
any  deliberate  opinion  or  judgment  as  to  the 
forgery  vel  non  of  said  signature  itself. 

"Proof  was  brought  of  the  dislike  of  the  de- 
ceased towards  one  of  the  executors  named  as 
residuary  legatee,  and  the  improbability  of  her 
favoring  him  in  her  will  was  argued.  The  ec- 
centricities of  our  frail  humanity  are  displayed 
more  signally  nowhere  than  in  the  dispositions, 
made  specially  by  old  persons  mortis  causa. 
The  fact  that  this  executor  and  legatee  was  in 
ignorance  of  the  existence  of  a  will,  when  he 
came  here  to  see  the  heirs,  relative  to  a  settle- 
ment, and  that  the  will  was  found  in  the  safe 
of  a  law  firm  during  his  absence  from  Canada 
and  while  here,  carry  no  sinister  conclusion 
against  him,  in  the  presence  of  all  the  facts 
that  have  been  proved. 

"A  most  careful  study  of  the  entire  record  had 
led  me  to  the  conclusion  that  the  last  will  and 
testament  of  the  deceased  is  genuine,  that  the 
Canadian  court  had  jurisdiction  to  probate  it. 
and  that  the  orders  granted  by  this  court,  rec- 
ognizing said  probated  will  and  ordering  its 
execution  were  regular  and  in  accordance  with 
our  law. 

"See  Rev.  Civ.  Code,  arts.  1595,  1596,  16SS. 
1689;  Succession  of  MeCandless.  3  La.  Ann. 
579;  Hebert,  Tutor,  v.  Winn,  24  La.  Ann.  383; 
Succession  of  Hall,  28  La.  Ann.  57 ;  Succession 
of  Robert,  2  Rob.  427 ;  Jones  v.  Hunter,  6  Bob. 
235,  239. 

"I  beard  with  much  interest  the  very  able  ar- 
gument of  plaintiffs'  junior  counsel,  based  on 
the  theory  of  the  exclusive  jurisdiction  of  this 
court  to  receive  and  probate  the  will,  and  I 
have  examined  the  California  case  of  Clark  v. 
Dubois,  148  Cal.  108,  82  Pac  760.  1  La.  R  A 
(N.  S.)  996,  113  Am.  St  Rep.  197,  aa  weU  as 
the  editor's  case  note  appended  and  moat  of  the 
cases  there  collated.,  I  noticed  that  one  of  the 
cases  (Morris  v.  Morris,  27  Miss.  847)  stressed 
the  fact  that  the  provisions  of  the  Louisiana 
Code  make  an  express  exception  in  this  state, 
to  the  general  common-law  rule  obtaining  io 
Mississippi  and  other  states.  I  think  that  the 
whole  basis  on  which  rests  plaintiffs'  argument 
derived  from  all  these  cases  falls,  in  presence 
of  the  fact,  that  the  Canadian  court,  in  tbf 
instant  case,  had  jurisdiction  over  the  property 
of  the  deceased  situated  there,  and  that  thi» 
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gave  it  the  authority  to  receive  and  probate  the  i 
will  of  deceased,  and  to  execute  it,  quoad  that 
portion  of  her  estate.  If  for  any  purpose  that 
court  had  jurisdiction  to  probate  said  will  its 
decree  of  probate  is  good,  and  must  be  respected 
here.  In  any  event  I  must  follow  the  law  and 
jurisprudence  of  our  own  state. 

"A  decree  in  favor  of  the  defendant  executors 
will  be  entered." 

The  legal  heirs  have  appealed. 

The  appellees  have  filed  an  answer  to  the 
appeal  in  which  they  aver  that  the  petition 
filed  by  the  appellants  on  February  20,  1906, 
propounded  the  single  issue  of  forgery  vel 
non  that  no  other  Issue  was  presented  on  the 
trial  of  the  case;  that  after  trial,  argument, 
and  submission,  the  lower  court  reinstated 
the  case,  and  gave  permission  to  the  oppo- 
nents to  attack  the  validity  of  the  probate  of 
the  will  for  want  of  Jurisdiction  in  the  Cana- 
dian court;  that  on  October  28,  1907,  more 
than  a  year  after  the  Issue  of  forgery  had 
been  made,  the  opponents  presented  a  sup- 
plemental petition  attacking  the  probate  of 
the  will,  on  the  ground  of  jurisdiction  in  the 
Canadian  court;  that  appellees  duly  excepted 
to  said  supplemental  petition  on  the  follow- 
ing grounds: 

(1)  That  same  came  too  late. 

(2)  That  It  changed  the  Issue  In  a  suit 
which  had  already  been  tried  and  argued  and 
submitted,  and 

(3)  That  no  application  was  made  by  ap- 
pellants (opponents)  contradictorily  with  ap- 
pellees to  reopen  the  case  on  any  ground, 
and  contingently  appellees  answered  said 
supplemental  petition,  by  a  general  denial. 

That  said  exceptions  were  overruled  and 
the  case  tried,  argued  and  submitted  on  the 
merits  of  the  Issue  propounded  by  the  supple- 
mental petition. 

That  the  court  erred  In  allowing  the  filing 
of  said  supplemental  petition  and  overruling 
the  exceptions. 

They  prayed  that  the  issue  in  this  case  be 
restricted  to  the  consideration  of  the  issue  of 
forgery  propounded  by  the  original  petition 
alone,  and  that  the  judgment  of  the  lower 
court  be  affirmed  or  in  the  alternative,  should 
this  court  deem  proper  to  pass  upon  the  new 
Issue  alleged  to  have  been  lmprovidently  al- 
lowed, that  the  judgment  of  the  lower  court 
be  likewise  affirmed. 

Opinion. 

This  case  reaches  us  on  an  appeal,  not  from 
the  original  order  rendered  by  the  district 
judge  on  the  12th  of  February,  1906,  which 
reads,  "that  the  last  will  and  testament  of 
the  deceased  duly  probated  in  the  province 
of  Ontario,  Canada,  on  the  14th  of  September, 
1903,  a  certified  copy  of  which  is  herewith 
filed,  be  approved,  registered  and  executed, 
according  to  law,  and  that  Bernard  McClos- 
key  and  Thomas  H.  P.  Carpenter  be  confirm- 
ed as  executors,  and  that  letters  as  such  is- 


sue on  their  taking  the  oath  as  prescribed  by 
law,"  but  on  an  appeal  from  the  judgment  of 
the  court  refusing  to  annul  and  set  aside  that 
order  on  the  application  made  to  it  by  the 
legal  heirs  of  the  deceased,  on  the  grounds 
stated  by  them. 

Appellants  In  their  brief  call  our  attention 
to  the  fact  that,  on  the  trial  of  the  case,  they 
objected  to  the  introduction  in  evidence  of 
the  "so-called  copy  of  the  proceedings  had  In 
the  province  of  Ontario,  on  the  ground  that 
the  certificate  of  the  clerk  is  not  a  certified 
copy  of  the  entire  proceedings  or  of  any  part 
thereof,  as  required  under  the  jurisprudence 
of  Louisiana,  because  the  said  court  In  Cana- 
da had  no  jurisdiction  to  admit  the  said  will 
to  probate.  They  refer  the  court  on  that 
point  to  Balfour  v.  Chew,  5  Mart.  N.  S.  517; 
Johnson  v.  Bannels,  6  Mart  N.  S.  621;  Suc- 
cession of  Bowles,  3  Rob.  33. 

They  further  objected  to  the  offer  of  the 
Civil  Code  and  Revised  Statutes  of  Canada 
on  the  ground  that  they  had  no  application 
to  the  cause  then  pending  before  the  court 
and  to  the  so-called  copy  of  the  will  and  affi- 
davit thereto  annexed  on  the  ground  that 
proper  proof  of  the  Identity  of  the  will  sup- 
posed to  have  been  probated  in  Canada  is 
not  shown.  The  instrument,  which  was  rec- 
ognized by  the  district  Judge  as  the  last  will 
and  testament  of  Mrs.  Julia  Drysdale,  and 
ordered  by  him  to  be  registered  and  executed, 
purports  to  have  been  executed  by  her  when 
temporarily  in  Canada. 

Mrs.  Drysdale  at  that  time  and  at  the  time 
of  her  death,  had  her  domicile  In  Louisiana. 
She  died  In  this  state.  On  her  death  her 
succession  was  at  once  opened  by  effect  of 
law  in  this  state.  Her  legal  heirs  were  citi- 
zens of  Louisiana  at  that  time,  and  they  al- 
so had  their  residence  here.  Their  rights 
as  legal  heirs  were  transmitted  to  them  by 
effect  of  law  from  the  moment  of  the  death 
of  their  deceased  relative.  The  legal  heirs 
opened  her  succession  in  the  civil  district 
court  for  the  parish  of  Orleans.  After  that 
court  has  assumed  Jurisdiction  over  the  suc- 
cession, the  original  of  the  alleged  will  of  the 
deceased  was  brought  to  the  city  of  New  Or- 
leans doubtless  for  the  purpose  of  being  offer- 
ed for  probate,  but  its  form  was  such  that  un- 
der application  of  the  general  rules  of  law 
relative  to  the  probating  of  wills,  the  Instru- 
ment would  not  have  been  admitted  to  pro- 
bate as  it  was  a  typewritten  instrument  sign- 
ed by  Mrs.  Drysdale  and  two  subscribing 
witnesses.  It  purported  to  be  a  noncupative 
will  by  private  act.  The  conclusion  evidently 
reached  by  the  parties  having  possession  of 
the  writing  that  it  could  not  be  probated  in 
Louisiana  which  was  her  domicile,  under  the 
special  facts  of  the  particular  case,  was  an 
erroneous  one.  Having  been  executed  in 
Canada,  it  could  have  been  probated  in  Loui- 
siana on  proof  being  made  that  its  form  as 
a  will  was  In  accordance  with  the  laws  of 
Canada,  where  it  was  executed    Proof  of 
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that  fact  could  have  been  established  through 
proper  testimony  taken  on  the  application 
for  probate,  just  as  proof  of  foreign  laws 
can  be  established  when  that  fact  is  neces- 
sary In  order  to  test  the  rights  of  parties  in 
respect  to  contracts. 

There  was  no  necessity  for  that  purpose  to 
have  sent  the  original  will  then  in  Louisiana 
out  of  the  state  of  Louisiana  in  order  to  have 
It  primarily  probated  by  a  court  in  Canada 
and  in  order  that  the  probate  of  the  same  by 
a  Canada  court  should  be  utilized  later  and 
made  the  instrumentality  for  recognizing  the 
will  in  Louisiana.  The  courts  In  Canada  had 
no  Interest  whatever  in  the  will  unless  the  de- 
ceased bad  left  property  there,  and  the  pro- 
bating of  the  will  had  become  necessary  for 
the  purpose  of  opening  an  ancilllary  succes- 
sion there,  having  exclusively  in  view  the 
administration  of  that  particular  property. 
To  that  extent  and  no  further  was  the  Cana- 
dian court  concerned.  The  Canada  court 
could  not  by  its  decree  extend  Its  power  be- 
yond the  territorial  limit  of  Canada  so  as 
to  cover  the  administration  of  the  main  or 
home  succession  in  Louisiana.  Executors  of 
a  will  probated  by  a  competent  court  at  the 
domicile  of  the  deceased,  occupy  a  very  dif- 
ferent position  as  to  their  rights  and  powers 
from  those  confirmed  by  a  court  having  con- 
trol of  merely  an  ancillary  succession.  An 
ancillary  succession  cannot  control  the  main 
succession.  The  executors  appointed  in  this 
case  by  the  Canada  court  oould  not  enter 
Louisiana  with  rights  and  powers  drawn  ex- 
proprlo  vlgore  from  the  decree  of  a  foreign 
court ;  and  oust  ex  parte  the  legal  heirs  from 
the  legal  status  which  they  held  as  such. 
They  were  at  the  very  least  entitled  to  be 
heard  before  their  rights  could  be  so  dis- 
posed of.  The  order  of  the  district  judge, 
which  appellants  complain  of,  ignored  them 
completely,  and  forced  them  to  occupy  sum- 
marily the  position  of  plaintiffs  instead  of 
defendants  as  they  were  entitled  to  with  re- 
spect to  their  legal  rights.  It  imposed  upon 
them  burdens  as  to  evidence  which  should 
not  have  been  placed  upon  them,  and  made 
them  enter  into  the  litigation  thrown  upon 
them  under  very  disadvantageous  conditions. 

Appellees  rely  upon  articles  1595,  1596, 
1688,  and  1689  of  the  Revised  Civil  Code, 
which  read  as  follows: 

"The  formalities  to  which  testaments  are  sub- 
ject by  the  provisions  of  the  present  section, 
must  be  observed  otherwise  the  testaments  are 
null  and  void."    Article  1595. 

"But  testaments  made  in  foreign  countries 
or  the  states  and  other  territories  of  the  Union 
shall  take  effect  in  this  state  if  they  be  clothed 
with  all  the  formalities  prescribed  for  the  valid- 
ity of  wills  in  the  place  where  they  have  been 
respectively  made."    Article  1596. 

"Testaments  made  in  foreign  countries  and 
other  states  of  the  Union  cannot  be  carried 
into  effect  on  property  in  this  state  without 
being  registered  in  the  court  within  the  juris- 
diction of  which  the  property  is  situated  and 
the  execution  thereof  ordered  by  the  judge." 
Article  1688. 


This  order  of  execution  shall  be  granted 
without  any  other  form  than  that  of  register- 
ing the  testament  if  it  be  established  that  the 
testament  has  been  duly  proved  before  a 
competent  judge  of  the  place  where  it  was 
received. 

In  the  contrary  case  the  testament  cannot 
be  carried  Into  effect  without  its  being  first 
proved  before  the  judge  where  the  execution 
is  demanded.   Article  1689. 

The  people  of  a  state  are  entitled  to  protec- 
tion from  its  laws.  Interpretations  of  stat- 
utes which  have  a  contrary  result  should  not 
be  given  where  it.  is  possible  to  avoid  them. 
We  are  of  the  opinion  that  the  articles  of  the 
Code  referred  to  were  not  intended  to  apply 
to  the  probating  of  wills  of  persons  who  were 
domiciliated  in  and  died  in  the  state  of 
Louisiana  which  happen  to  have  been  made 
in  another  state,  particularly  where  these 
successions  have  already  been  opened  there, 
by  the  legal  heirs  also  domiciled  there. 

In  the  matter  of  the  estate  of  Clark  the 
Supreme  Court  of  California  referring  to  the 
same  position  which  the  executors  In  the 
present  case  have  taken  used  the  following 
language : 

"If  the  position  contended  for  is  sound,  it 
involves  upon  the  part  of  the  state  a  formal 
surrender  of  so  much  of  its  sovereignty  ami 
right  of  primary  jurisdiction,  conferring  that 
upon  foreign  states,  and  at  the  same  time,  t« 
this  extent,  is  subversive  and  destructive  «f 
the  rights  of  its  citizens.  It  would  be  said  with 
exact  truth  that  the  full  faith  and  credit  which 
is  accorded  to  the  adjudications  of  sister  states 
is  a  full  faith  and  credit,  consonant  with  com- 
plete jurisdiction  and  control  of  the  sovereign 
state  over  all  its  inhabitants,  and  over  all  it* 
property  within  its  boundaries.  No  less  would 
the  practical  hardships  of  such  an  interpreta- 
tion be  pointed  out  because,  if  it  were  so  that 
all  wills,  therein  including  domestic  wills  of 
residents  of  this  state,  could  be  primarily  prov- 
ed in  a  foreign  jurisdiction,  and  by  mere  ex- 
emplification of  that  proof  be  entitled  to  ancil- 
lary probate  under  the  laws  of  this  state,  ii 
would  result  in  numerous  instances  that  wills 
of  residents  of  this  state  would  be  probated 
in  foreign  jurisdictions  without  the  knowledge 
of  those  in  interest  resident  in  this  state,  and 
without  an  opportunity  to  them  afforded  ot 
raising  any  question  of  fraud,  insanity,  nndu* 
influence,  or  the  like,  affecting  the  validity  of 
the  instrument.  Further,  it  would  be  pointed 
out  with  justice  that,  if  the  construction  con- 
tended for  be  the  true  one,  It  is  arrived  at  by 
obliterating  all  distinction  between  the  probate 
of  domestic  and  foreign  wills,  by  refusing  n*t- 
ognition  to  the  language  of  the  Code  classifying 
these  foreign  wills,  and  by  a  surrender  of  the 
state's  original  jurisdiction  in  these  matter*, 
with  the  result  that  it  places  the  state  of  Cal- 
ifornia in  an  anomalous  class  by  itself.  For 
neither  the  laws  of  Great  Britain  nor  of  sny 
sister  state  of  the  United  States  ever  have  per- 
mitted, and  we  venture  to  say  never  will  per- 
mit, any  such  doctrine,  and  it  may  be  safelj 
added  that  no  civilized  country  in  the  world  has 
ever  entertained  it." 

There  can  be  no  doubt  that  under  the  pro- 
visions of  article  1595,  Rev.  Civ.  Code,  cited 
by  the  appellees,  the  instrument  which  the 
district  court  recognized  as  the  last  will  ami 
testament  of  Mrs.  Drysdale  was  null  and  ot 
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no  effect,  If  tested  by  the  laws  of  Louisiana, 
relative  to  the  confection  of  wills.  It  could 
be  judicially  conceded  that  the  signature  to 
the  same  was  her  genuine  signature  and  that 
the  provisions  of  the  instrument  are  avowedly 
those  which  she  desired  to  have  carried  out 
without  breaking  the  force  of  the  law's  or- 
der that  it  should  be  null  and  of  no  effect. 
Weil  v.  Jacobs'  Est,  111  La.  367,  35  South. 
599. 

The  question  submitted  to  us  by  appellants 
is  whether  \t  has  acquired  vitality  and  execu- 
tory force  by  the  simple  fact  that  it  has  been 
held  by  a  Canadian  court  acting  for  the  sole 
purpose  of  the  local  administration  of  an 
ancillary  succession,  to  be  the  valid  and  legal 
will  of  the  deceased  in  a  proceeding  to  which 
her  legal  heirs,  domiciled  In  Louisiana  as 
she  herself  was,  were  not  made  parties.  On 
that  point  they  refer  the  court  to  Scripps  v. 
Wayne,  131  Mich.  265,  90  N.  W.  1061,  100 
Am.  St.  Rep.  614;  Bailey  v.  Osborne,  33 
Miss.  128;  Stewart  v.  Pettus,  10  Mo.  755; 
In  re  Shearer's  Estate,  1  N.  T.  Civ.  Proc. 
Rep.  455 ;  Townsend  v.  Moore,  53  N.  C.  147 ; 
Piequet  v.  Swan,  Fed.  Cas.  No.  11,133 ;  Tar- 
sal v.  Walton,  71  Vt  408,  45  AtL  748,  and 
particularly  to  Stark  v.  Parker,  56  N.  H. 
481;  Wallace  v.  Wallace,  3  N.  J.  Eq.  616; 
Sturdlvant  v.  Neill.  27  Miss.  157;  Estate  of 
Clark,  148  Cal.  108,  82  Pac.  760.  1  L.  R.  A. 
(N.  S.)  996,  113  Am.  St.  Rep.  197. 

We  are  of  the  opinion,  independently  of 
other  considerations,  that  under  the  condi- 
tions of  this  particular  succession  the  dis- 
trict Judge  should  before  acting  upon  the 
petition  presented  to  him,  by  McCloskey  and 
Carpenter,  have  required  them  to  make  the 
legal  heirs  of  Mrs.  Drysdale  parties  to  the 
proceeding  and  given  them  an  opportunity 
of  making  such  objections  and  exceptions 
thereto  as  they  were  entitled  to  in  the  prem- 
ises. The  question  remains,  however,  wheth- 
er or  not  the  situation  presently  is  such  as 
to  call  for  a  setting  aside  of  the  judge's  ac- 
tion, forcing  the  appellees  to  start  de  novo, 
or  whether  matters  are  in  such  a  position 
that  we  could  or  should  act  on  the  evidence 
introduced  in  the  district  court,  and  deter- 
mine whether  on  that  evidence  the  alleged 
will  should  be  probated  as  a  matter  of  orig- 
inal probate. 

The  original  will  was  not  produced,  it  hav- 
ing been  filed  in  the  Surrogate  Court  in  Can- 
ada, and  the  Canadian  authorities  refusing 
to  allow  it  to  be  brought  to  Louisiana.  This 
condition  of  things  was  due  to  the  action  of 
Carpenter  In  seeking  to  have  and  having  the 
will  probated  in  Canada.  On  the  trial  of  the 
case  the  executors  offered  in  evidence  a  cer- 
tificate from  the  register  of  the  Surrogate's 
Court  in  Ontario,  Canada,  to  the  effect  that 
"the  last  will  and  testament  of  Mrs.  Laura 
Pike  Drysdale,  late  of  the  city  of  New  Or- 
leans, state  of  Louisiana,  had  been  on  the 
2d  day  of  January,  1906,  proved  and  reglster- 
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ed  in  the  said  court,  and  that  the  adminis- 
tration of  all  and  singular  the  property  of 
said  deceased,  and  in  any  way  connected  with 
her  will,  had  been  granted  to  Carpenter  and 
McCloskey,  they  having  been  first  sworn  to 
faithfully  administer  the  same."  The  pro- 
ceedings taken  at  the  time  of  the  probating 
which  is  therein  declared  to  have  been  made 
and  the  evidence  introduced  at  that  time 
have  not  been  brought  up.  We  have  derived 
no  information  as  to  what  they  were  from 
the  certificate  of  the  registrar. 

We  ascertain  from  the  testimony  given  on 
the  present  trial  by  E.  A.  Jones  and  McGill, 
whose  names  appeared'  on  the  copy  of  the 
instrument*  submitted  to  the  district  judge 
as  witnesses  to  the  same,  that  they  were  not 
examined  as  witnesses  before  the  Surrogate 
Court,  but  had  signed  an  affidavit  in  Mr. 
Carpenter's  office  relative  to  the  confection 
of  the  instrument  What  was  recited  in  that 
affidavit  we  do  not  know.  Whether  they  had 
the  original  instrument  before  them  when 
making  the  affidavit  is  not  disclosed.  In 
their  testimony  given  on  this  trial,  those  par- 
ties each  testified  that  he  had  been  requested 
by  Mrs.  Drysdale  personally  to  sign  an  in- 
strument which  she  declared  was  her  will 
and  that  he  had  done  so;  that  the  three 
(that  is  Mrs.  Drysdale,  Jones,  and  McGill) 
bad  all  signed  the  same,  and  in  each  other's 
presence. 

On  the  trial  of  the  case,  the  executors  of- 
fered in  evidence  a  printed  copy  of  the  Stat- 
utes of  Canada,  touching  the  requirements 
demanded  in  the  matter  of  the  confection  of 
wills  as  to  form.  They  offered  in  evidence 
what  purported  to  be  a  photographic  copy  of 
the  original  instrument  which  a  photographer 
who  had  made  it,  verified  by  affidavit  as  hav- 
ing been  brought  to  him  by  the  clerk  of  the 
Surrogate  Court  of  the  county  of  Wentworth. 

Miss  Mary  Ann  Pike  and  her  brother  John 
Thomas  Pike,  the  legal  heirs  of  Mrs.  Drys- 
dale, testified  positively  that  the  signature 
attached  to  the  photographic  copy  of  the  will 
introduced  in  evidence  was  not  the  signature 
of  Mrs.  Drysdale,  as  did  also  Louis  C.  Frantz, 
who  testified  that  he  had  attended  to  all 
her  affairs  after  the  death  of  her  husband. 

Under  these  conditions  the  district  court 
refused  to  set  aside  the  order  he  had  made 
recognizing  the  will,  and  directing  Its  regis- 
try and  execution,  but  on  the  contrary  main- 
tained the  same,  declaring  that  the  signature 
of  Mrs.  Drysdale  to  the  photographic  copy  of 
the  will  was  her  genuine  signature,  and  the 
instrument  was  not  a  forgery.  He  was  evi- 
dently satisfied  that  the  instrument  conform- 
ed In  its  form  to  the  requirements  of  the 
laws  of  Canada  as  to  the  confection  of  wills. 

It  is  evident  also  that  he  believed  he  had 
before  him  full  evidence  of  the  regular  pro- 
bating of  the  will  by  the  Surrogate  Court  in 
Canada.  We  do  not  think  he  had  such  evi- 
dence.  The  certificate  of  the  registrar  wa» 
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properly authenticated,  but  when  produced 
was  insufficient  to  show  a  probate  of  the  will. 

We  do  not  think  that  the  photographic 
copy  of  what  purported  to  be  the  original  in- 
strument was  properly  before  the  court  The 
photographer  who  made  it  was  not  examined 
as  a  witness  in  regard  to  it,  nor  was  the 
clerk  of  the  Surrogate  Court.  It  was  placed 
before  the  court  upon  a  simple  affidavit  of 
the  photographer  that  it  had  been  brought  to 
him  by  the  clerk  of  the  Surrogate  Court,  de- 
claring what  It  was. 

After  much  consideration  we  have  reached 
the  conclusion  that  in  order  to  do  full  jus- 
tice to  all  parties,  we  should  annul,  avoid, 
and  reverse  the  judgment  appealed  from 
herein,  and  annul  and  set  aside  the  order  of 
the  district  judge  on  the  13th  of  February, 
1006,  which  appellants  herein  seek  to  have 
annulled  and  set  aside,  without  prejudice  to 
the  right  of  the  appellees  to  apply  hereafter 
for  the  original  probating  of  the  alleged  last 
will  and  testament  of  Mrs.  Julia  P.  Drysdale, 
and  that  appellees  pay  the  costs  in  both 
courts,  and  It  is  accordingly  hereby  so  or- 
dered, adjudged,  and  decreed. 

On  Application  for  Rehearing. 

PER  CURIAM.  There  can  be  no  question 
that  the  will  of  Mrs.  Drysdale  could  have 
been  originally  probated  in  the  state  of  Lou- 
isiana. Succession  of  Hall,  28  La.  Ann.  57. 
The  succession  was  opened  in  this  state  by 
the  heirs  at  law.  The  alleged  will  was 
brought  here  by  Carpenter,  one  of  the  execu- 
tors, and  was  exhibited  to  the  heirs  and  oth- 
er persons.  The  heirs  contended  that  the 
signature  of  Mrs.  Drysdale  to  the  Instrument 
was  not  genuine.  Carpenter  made  no  effort 
to  probate  the  will  In  Louisiana,  but  carried 
it  back  to  Canada,  where  the  deceased  owned 
no  property  except  an  interest  in  a  tomb.  It 
is  claimed  by  the  executors  that  the  will  was 
probated  in  the  Surrogate's  Court  of  the 
county  of  Wentworth  in  January,  1006.  The 
only  evidence  of  the  alleged  probate  is  a  cer- 
tificate from  the  registrar  of  the  court,  stat- 
ing that  the  will  had  been  proved  and  regis- 
tered, and  that  the  administration  had  been 
granted  by  the  court  to, the  executors  named 
In  the  will  after  they  had  been  duly  sworn, 
etc.  This  certificate  is  not  a  copy  of  the  rec- 
ord of  the  proceedings  had,  but  a  mere  state- 
ment by  the  registrar  of  what  had  been  done. 
A  copy  of  the  entire  record  should  have  been 
produced. 

The  executors  contend  that  the  evidence  In 
the  record  is  sufficient  to  authorize  the  orig- 
inal probate  of  the  will  in  the  court  below. 
It  is  true  that  two  witnesses  testified  under 
commission  that  they  had  attested  the  will, 
and  bad  made  affidavits  to  that  effect  before 
the  will  was  probated  in  Canada.  On  the 
other  hand,  the  two  heirs  at  law  and  the  for- 
mer agent  of  the  deceased  testified  that  they 


bad  seen  and  examined  the  Instrument  in  the 
city  of  New  Orleans,  and  that  the  signature 
of  Mrs.  Drysdale  was  a  forgery.  As  stated 
In  our  opinion,  the  photographic  copy  of  the 
will  and  signature  produced  below  is  not  suf- 
ficiently authenticated  and  proved  to  serve 
as  a  substitute  for  the  original. 

Our  decree  leaves  the  executors  at  full  lib- 
erty to  probate  the  alleged  will  in  the  civil 
district  court  for  the  parish  of  Orleans.  We 
cannot  Indicate  to  the  parties  In  advance 
what  course  should  be  pursued  relative  to  the 
probate  of  the  will. 

The  complaint  as  to  costs  la  not  well 
founded.  The  appellants  succeeded  in  ob- 
taining a  decree  setting  aside  the  probate  of 
the  will  In  the  court  below,  and  the  executors 
should  pay  the  costs.  Whether  the  estate 
will  be  eventually  liable  to  them  for  coats  ex- 
pended In  its  behalf  Is  a  different  question. 

Rehearing  refused. 


(121  La.) 

No.  16,987. 

Succession  of  SCOTT. 

(Supreme  Court  of  Louisiana.    Jane  8,  190&> 

1.  Appeal  ano  Esboh— Decisions  Reviewa- 
ble—Amount  In  Controversy. 

The  opponent  sued  for  a  specific  amount: 

1.  e.,  the  half  of  the  proceeds  of  the  sale. 

2.  Same. 

Later,  the  administratrix  filed  her  acconn: 
of  administration. 

8.  Same. 

The  amount  sned  for  (that  is,  the  half  of 
the  proceeds  of  the  sale)  was  less  than  the  mini- 
mam  jurisdiction  of  the  Supreme  Court. 

4.  Same. 

After  the  administratrix's  account  had  bees 
approved  so  far  as  not  opposed,  the  who]? 
amount  of  which  opponent  claimed,  the  half 
was  less  than  $2,000. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St.  Paul,  Judge. 

Final  accounting  of  Malvlna  Scott,  admin- 
istratrix of  the  estate  of  William  Stewart, 
deceased.  From  a  judgment  for  administra- 
trix, Ambrosine  J.  Epps,  opponent,  appeals. 
Cause  transferred  to  the  Court  of  Appeal. 

E.  Howard  McCaleb  and  George  W.  Ken- 
dall, for  appellant  Ambrosine  J.  Epps. 
Jamea  Joseph  McLoughlin,  for  appellee  ad- 
ministratrix and  legal  heir. 

BREAUX,  C.  J.  This  is  a  legal  controver- 
sy growing  out  of  the  claim  of  Malvlna 
Scott,  who  avers  that  she  is  the  surviving 
sister  of  Alexander  Scott,  on  the  one  hand, 
and  Mrs.  Epps,  who  denies  that  Malvint 
Scott  is  the  sister  of  Alexander  Scott. 

Mrs.  Epps  claims  that  she  was  the  sister 
of  the  late  Alexander  Scott,  and  that  she  is 
entitled  to  her  succession,  consisting  as  be 
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avers  of  one-half  of  the  community  which 
existed  between  Harriet  Scott  and  Alexan- 
der Scott,  deceased. 

Malrina  Scott,  on  the  contrary,  denies  that 
Mrs.  Epps  is  the  sister  of  Alexander  Scott 

The  late  Alexander  Scott  died  In  1890  In 
the  city  of  New  Orleans.  The  succession 
was  opened  originally  by  the  public  adminis- 
trator, as  there  were  no  known  heirs. 

The  alleged  sister  opposed  the  administra- 
tion of  the  public  administrator.  Her  op- 
position was  maintained,  the  administrator 
withdrew,  and  she  was  appointed  adminis- 
tratrix. 

While  the  administrator  had  charge  he 
had  an  Inventory  taken,  bearing  date,  April 
30,  1901. 

It  shows  that  the  assets  of  the  succession 
amounted  to  $2,023.50. 

Malvlna  Scott,  wife  of  William  Stewart, 
and  Mrs.  Mary  W.  Franklin,  In  their  affida- 
vit annexed,  declared  that  Malvina  Scott, 
wife  of  William  Stewart,  is  the  surviving 
sister  of  Alexander  Scott,  and  that  Scott  was 
never  married  and  had  no  forced  heirs;  that 
all  of  his  brothers  and  sisters  died  without 
heirs  except  Malvlna  Scott,  who  is,  as  set 
forth  in  her  affidavit,  the  sole  heir  of  her 
late  brother. 

Because  of  this  alleged  relationship,  Mal- 
vina Scott  was  appointed  administratrix,  and 
letters  of  administration  were  issued  to  her 
on  the  21st  of  May,  1907. 

On  the  27th  day  of  May,  1907,  Malvina 
Scott,  administratrix,  filed  a  petition  in 
which  she  alleged  that  the  succession  owed 
debts,  and  annexed  a  list  of  debts  to  her  peti- 
tion showing  that  they  amounted  to  $974.51. 

An  order  was  issued  by  the  court  on  May 
27,  1907,  to  sell  the  property,  and  In  accord- 
ance with  It  the  property  was  sold  after  ad- 
vertisement and  usual  delay. 

The  property  brought  the  sum  of  $2,225. 

On  the  20th  of  October,  1907,  the  said 
Mrs.  Epps,  widow  of  E.  J.  Epps,  opponent, 
filed  her  opposition  in  which  she  opposed  the 
final  account  and  tableau  of  administration 
of  the  said  Malvina  Scott,  administratrix. 
In  her  petition  of  opposition,  she  averred 
that  there  was  a  balance,  which  balance  the 
administratrix,  Malvlna  Scott,  intended  to 
retain  as  her  individual  property,  as  she 
avers  that  she  is  the  sole  and  only  heir  of 
the  late  Alexander  Scott;  and,  further,  that 
the  lot  of  ground  and  Improvements  in  the 
Fourth  District,  Square  8  of  Plllle's  Plan 
and  10  of  Blanchard,  Deputy  Surveyor's 
Plan,  dated  1872,  was  Inventoried  and  sold 
in  the  succession  of  Alexander  Scott;  that 
this  property  was  acquired  during  the  ex- 
istence of  the  community  between  Harriet 
Scott  and  her  husband,  Alexander  Scott,  on 
the  26th  day  of  May,  1873,  by  act  passed 
before  Castell,  notary;  that  Harriet  Scott, 
wife   of   Alexander   Scott,   departed  this 


life  in  the  city  of  New  Orleans  on  the  14th 
day  of  October,  1890;  that  she,  Malvina 
Scott,  caused  the  succession  of  her  sister  to 
be  opened  in  the  district  court  and  obtained 
an  order  recognizing  her  as  the  sole  and  on- 
ly heir  of  the  deceased,  and  that  as  such  she 
was  put  in  possession  of  the  undivided  half 
of  the  property. 

These  proceedings  were  conducted  in  the 
district  court  in  her  name  ex  parte  and  it 
only  involved  the  recognition  of  the  alleged 
sister,  Malvina  Scott,  on  her  own  averment 
and  without  notice  to  any  one  as  no  notice 
is  expected  in  such  proceedings. 

Opponent,  Mrs.  Epps,  alleged  that  the  prop- 
erty brought  $2,200  at  public  auction,  which 
amount  Is  now  in  the  possession  of  the  ad- 
ministratrix, Malvina  Scott,  who  claims  to 
be  the  sole  heir  and  next  of  kin  of  Alexan- 
der Scott,  and  that  her  Intention  as  such  is 
to  retain  the  whole  amount  and  not  the  half, 
although  she  (Malvlna  Scott)  according  to 
this  opponent  is  not  the  sister  of  Alexander 
Scott 

Opponent  then  claims  that  she,  being  the 
sister  of  Harriet  Scott,  deceased  wife  of 
Alexander  Scott  is  the  true  and  lawful  own- 
er of  the  one  undivided  half  of  the  proceeds 
of  the  community  property,  which  she  claims 
she  inherited  as  the  sole  sister  of  Harriet 
Scott  for  the  reason  that  It  was  acquired  by 
the  community  as  before  stated. 

The  claim  of  this  opponent  is  that  she  Is 
entitled  to  recover  from  Malvlna  Scott  In- 
dividually and  as  administratrix,  the  sum 
fixed  at  $1,100,  being  half  of  the  proceeds  of 
the  property  Inherited  by  her  and  sold  In  the 
succession.  According  to  the  inventory  be- 
fore noted  and  the  sale  referred  to  above  it 
would  be  a  few  dollars  over  the  amount. 
The  difference  in  the  amounts  does  not  have 
the  effect  of  changing  the  issues  before  us 
for  decision. 

She  (opponent)  asks  in  addition  that  the 
account  and  tableau  of  distribution,  filed  by 
Malvlna  Scott,  as  administratrix  of  Alex- 
ander Scott,  be  so  amended  as  to  recognize 
her  (petitioner  or  opponent)  as  the  true  and 
lawful  owner  of  the  one-half  of  the  price 
of  the  real  estate  above  referred  to. 

On  the  30th  day  of  October,  1907,  this 
final  account  of  Malvina  Scott  was  approved 
and  homologated  In  so  far  as  not  opposed. 

The  opponent  was  a  party  to  the  proceed- 
ings at  the  time  that  the  account  was  homol- 
ogated In  so  far  as  not  opposed.  She  did 
not  offer  the  least  objection. 

On  the  13th  day  of  January,  1908,  that 
part  of  the  account  not  previously  approved 
and  homologated  was  called  up  for  action 
by  the  court 

The  evidence  was  heard,  and  the  district 
court  rejected  the  demand  of  opponent  Epps, 
and  dismissed  her  opposition. 

The  opponent  appealed  from  the  judgment 
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First  as  relates  to  jurisdiction. 

The  court  Is  without  Jurisdiction. 

The  total  Inventory  was  $2,023.50.  The 
property  sold  for  about  $2,200. 

The  opponent  asked  to  be  recognized  as 
the  owner  "of  the  undivided  half  of  the  pro- 
ceeds of  the  property,"  to  wit,  "the  sum  of 
$1,100." 

The  amount  is  one  sum.  There  is  no  ques- 
tion about  distributing  a  fund. 

The  issue  is  directly  presented  for  the  last- 
mentioned  sum  of  $1,100. 

This  Is  not  all. 

The  administratrix  filed  a  final  account  of 
her  administration.  The  costs  and  the  debts 
of  the  succession  according  to  this  account 
amounted  to  the  sum  of  $1,125.94. 

The  account,  we  have  seen,  was  homologat- 
ed In  so  far  as  not  opposed.  The  opponent 
was  a  party  to  the  proceedings  when  the  ac- 
count was  homologated  so  far  as  not  oppos- 
ed. Without  opposition  the  sum  was  reduced 
to  an  amount  less  than  $2,000.  Prom  any 
point  of  view,  the  amount  In  contestation 
Is  not  within  the  Jurisdiction  of  this  court. 

The  cause  is  ordered  transferred  to  the 
Court  of  Appeal  in  order  that  the  Court  of 
Appeal,  parish  of  Orleans,  may  proceed  with 
the  same  in  the  same  manner  as  If  it  had 
been  appealed  to  that  court  originally. 

It  is  ordered,  adjudged,  and  decreed  that 
due  transfer  of  the  cause  be  thus  made,  pro- 
vided that  before  said  transfer  is  made  and 
within  10  days  after  this  decision  and  decree 
will  have  been  handed  down,  the  appellant 
or  her  attorney  of  record  shall  make  oath 
that  her  appeal  was  not  made  for  the  pur- 
pose of  delay. 

(121  La.) 

No.  16,772. 

LOUISIANA  RT.  &  NAVIGATION  CO.  v. 
RAILROAD  COMMISSION  OF  LOU- 
ISIANA. 

(Supreme  Court  of  Louisiana.   January  9,  1908. 
On  Rehearing,  May  26,  1908.) 

1.  Railboads— Location  of  Depots— Poweb 
or  Railroad  Commission. 

The  Railroad  Commission  possessed  the 
power  it  exercised  by  virtue  of  the  following 
language  of  article  284  of  the  Constitution: 
"The  power  and  authority  to  govern  and  regu- 
late railroads ;  to  correct  abuses,  and  to  require 
railroads  to  build  and  maintain  suitable  depots, 
switches  and  appurtenances  whenever  the  same 
are  reasonably  necessary  at  stations." 

2.  Same. 

The  plaintiff  had  settled  that  it  would  es- 
tablish a  station  within  the  limits  of  the  Gon- 
zales settlement.  It  was  within  the  power  of 
the  Commission  to  select  the  place  on  which  to 
build  the  depot. 
S.  Same. 

A  difference  had  arisen  between  the  public, 
represented  by  a  very  large  majority  of  the  com- 
munity and  the  railroad  company  as  to  where 
the  depot  should  be  located.  After  having  in- 
vestigated the  facts,  heard  the  evidence,  and 
visited  the  ground,  the  Railroad  Commission  de- 


cided that  the  site  should  be  at  the  place  deem- 
ed the  most  convenient  for  the  shippers  and 
the  traveling  public. 

4.  Same— Review  by  Courts. 

Where,  on  appeal,  it  does  not  clearly  ap- 
pear wherein  an  error  has  been  committed,  the 
finding  of  the  Railroad  Commission  will  be  per- 
mitted to  stand. 

5.  Same— Ordeb  to  Build  Depot — Definite  - 

NESS. 

The  plaintiff  is  authorized  under  the  terms 
of  the  order  to  fix  the  situs  for  the  depot  with- 
in the  limits  designated  by  the  order  at  the 
place  most  convenient  to  the  plaintiff. 
Monroe,  J.,  dissenting. 

On  Rehearing. 

6.  Same. 

The  question  of  the  depot  was  in  great 
part,  as  to  the  situs  of  this  depot,  left  to  the 
judgment  of  the  Railroad  Commission. 
It  was  selected  without  earnest  objection. 

7.  Same. 

Later  the  plaintiff  and  appellant,  through 
some  of  its  officers,  expressed  preference  for  an- 
other site. 

Held,  that  a  depot  being  for  the  accommoda- 
tion of  the  public,  the  Commission,  particular- 
ly considering  the  facts,  had  the  authority  to 
make  the  order  it  has  regarding  this  site. 

Monroe  and  Provosty,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge: 
Harney  Felix  Brunot,  Judge. 

Action  by  the  Louisiana  Railway  &  Navi- 
gation Company  against  the  Railroad  Com- 
mission of  Louisiana.  Judgment  for  defend- 
ant and  plaintiff  appeals.  Affirmed. 

Laycock  &  Beale  and  Wise,  Randolph  k 
Ren  da  11,  for  appellant.  Walter  Guion,  Arty. 
Gen.  (Richard  McCall  McCulloh,  of  counsel  l 
for  appellee. 

BREAUX,  C.  J.  Plaintiff  asked  the  court 
to  annul  an  order  of  the  Railroad  Commis- 
sion, which  commands  it  to  construct  and 
maintain  a  depot  at  New  River  in  the  parish 
of  Ascension. 

After  having  personally  inspected  the  prem- 
ises, the  Commission,  by  the  order  which  the 
plaintiff  seeks  to  have  annulled,  directed  tlx* 
plaintiff  to  erect  a  depot  at  the  settlement 
known  as  "Gonzales"  on  the  west  of  New 
River  upon  the  site  selected  by  petitioners 
residing  near  Gonzales,  who  addressed  them 
selves  to  the  Commission  to  have  a  depot 
built  at  the  place  just  stated  To  copy  from 
the  order: 

"To  build  a  standard  passenger  and  freight 
depot  within  ninety  days  from  this  order,  with 
all  necessary  appurtenances,  and  to  place  an 
agent  in  charge  of  same;  the  location  of  said 
depot  to  be  at  the  most  convenient  point  for 
shippers  west  and  south  of  New  River,  upon 
the  site  selected  by  petitioners." 

This  order  is  dated  June  12,  1906. 

The  line  of  plaintiff's  railroad  is  laid  from 
the  city  of  Shreveport  to  the  city  of  New 
Orleans.  It  runs  through  sections  17,  20.  27 
28,  and  34,  township  9  S.,  range  5  E. 
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Plaintiff  (railroad  company)  selected  for  a 
station  a  place  In  the  east  half  of  section  20, 
at  which  It  proposed  to  build  a  freight  and 
passenger  depot,  and  construct  a  needful  sid- 
ing house  and  a  Y  track. 

Plaintiff  seriously  objects  to  locating  a 
station  and  depot  at  or  near  the  town  of 
Gonzales.  The  objections  are:  The  indefl- 
nlteness  of  the  Commission's  order ;  Its  fail- 
ure to  fix  with  certainty  the  location  of  the 
depot;  its  unreasonableness;  want  of  au- 
thority in  the  Commission  to  issue  the  order. 
It  denies  that  the  defendant  Commission  can 
select  and  establish  stations  along  Its  railway 
and  require  depots  to  be  built 

The  members  of  the  Commission  take  a  dif- 
ferent view  of  the  matter.  Prom  personal  in- 
spection they  found  that  there  Is  a  large  set- 
tlement at  Gonzales.  In  the  petition  address- 
ed to  the  Commission  the  residents  at  Gon- 
zales took  occasion  to  strongly  express  them- 
selves against  a  depot  established  at  the 
place  selected  by  plaintiff.  These  petitioners 
asked  the  Commission  to  enter  an  order  re- 
quiring the  plaintiff  to  build  a  depot  at  the 
northeast  corner  of  the  west  half  of  the 
northwest  quarter  In  section  28  of  the  town- 
ship before  mentioned,  south  of  New  River, 
at  the  most  convenient  point. 

After  a  hearing  of  all  Interests  concerned, 
and  after  a  personal  examination  of  the  site, 
the  members  of  the  defendant  Commission 
granted  the  order  attacked  by  plaintiff. 

The  defendant's  contention  is  that  the  or- 
der was  reasonable,  absolutely  just,  and  suffi- 
ciently definite;  that  a  depot  at  Gonzales 
would  be  as  useful  and  convenient  to  plaintiff 
as  any  other  point,  and  would  be  entirely  con- 
venient to  a  larger  number  of  shippers  and 
passengers  In  the  settlement  at  New  River. 

We  will  Inquire,  first,  into  the  authority  of 
the  Railroad  Commission.  To  that  end  we 
Insert  excerpts  from  the  organic  law  of  the 
state,  from  which  the  Railroad  Commission 
claims  to  derive  its  powers. 

Article  284  of  the  Constitution,  to  wit: 

"To  adopt,  change  and  make  reasonable  and 
just  rates,  charges  and  regulations  to  govern  and 
retaliate  railroads,  steamboats  and  other  water 
craft,  and  sleeping  car,  freight  and  passenger 
tariffs  and  service,  express  rates  and  telephone 
and  telegraph  charges. 

"2nd.  To  correct  abuses. 

"3rd.  To  prevent  unjust  discrimination  and 
extortion  in  the  rates  for  the  same  on  the  dif- 
ferent railroads,  steamboats  and  other  water 
craft,  sleeping  car,  express,  telephone  and  tele- 
graph lines  of  the  state. 

"4th.  To  require  all  railroads  to  build  and 
maintain  suitable  depots,  switches  and  appur- 
tenances whenever  the  same  are  reasonably  nec- 
essary at  stations. 

"nth.  To  inspect  railroads  and  to  require 
them  to  keep  their  tracks  and  bridges  in  safe 
condition." 

Article  286  of  the  same  Instrument  in  its 
concluding  paragraph  states  that  the  power 
of  the  Commission  shall  affect  only  passen- 
ger, freight,  and  express  companies  within 
the  state. 


This  last  excerpt  is  inserted  here  as  it 
shows  not  an  additional  grant  of  power,  but 
it,  as  construed  with  the  other  paragraphs 
relating  to  the  power  of  the  Commission, 
serves  to  explain  and  emphasizes  the  power 
given  In  article  284.  The  purpose  of  the  last 
article— that  is,  article  286— is  to  limit  the 
whole  purpose  of  the  Constitution  to  the 
state,  and  to  avoid  coming  In  conflict  with 
Interstate  laws  upon  the  subject-matter. 

Under  the  authority  granted,  and  which 
we  have  quoted  above,  the  Commission  Is  au- 
thorized to  direct  the  railroad  company  to 
build  and  maintain  suitable  depots.  This 
must  be  evident  to  the  lay,  as  well  as  to  the 
legal,  mind. 

We  have  to  go  a  step  further  and  ascer- 
tain whether  in  interpreting  the  law  it  is 
possible  to  hold  that  the  Commission  has  the 
authority  to  select  the  place  at  which  to  build 
a  depot.  The  matter  of  establishing  a  station 
is  not  before  us  for  decision;  only,  as  just 
stated,  a  depot. 

We  may  as  well  state  at  this  time  that  we 
are  of  the  opinion  that  the  Commission  has 
authority  conferred  upon  it  to  determine 
where  within  the  limits  of  the  station,  place, 
or  city  the  depot  should  be  built 

If  for  instance  the  railroad  were  to  fix  the 
station  within  the  limits  of  a  large  city,  the 
Commission  Is  authorized  to  determine  where 
the  depot  shall  be  built  within  the  city  in 
case  the  question  arises  between  the  com- 
pany and  the  community  as  to  the  most  con- 
venient place  for  the  accommodation  of  the 
public. 

We  are  of  opinion  that  the  public  con- 
venience will  be  consulted  by  building  this 
depot  at  the  place  selected  by  the  Commis- 
sion. 

The  settlement  known  as  Gonzales  is  some- 
what extensive  on  both  sides  of  New  River; 
some  20  miles  In  all.  The  railroad  crosses 
it  at  about  midway;  that  is,  at  the  10-mile 
point  just  between  the  two  setthjnents.  A 
road  runs  the  whole  distance  on  thWouth  side 
of  this  stream,  while  on  the  north  side  there 
is  not  a  continuous  public  road.  This  set- 
tlement along  this  road  Is  a  dense  country 
settlement;  within  its  limits  are  mills,  gins, 
commercial  houses,  residences,  ballrooms,  liv- 
ery stables,  and  other  businesses.  There  are 
also  a  number  of  farms  whose  owners  are 
shippers  on  the  road,  and  some  of  them  at 
times  are  travelers  thereon. 

A  large  majority  of  these  settlers  have 
signed  a  petition  addressed  to  the  Railroad 
Commission  asking  that  the  depot  be  built 
on  the  south  side  of  the  river  within  easier 
access  of  those  who  have  to  pass  on  the  pub- 
lic road  on  their  way  to  and  from  the  post 
office  and  on  their  way  to  and  from  the  depot. 

The  petitioners  who  have  thus  addressed 
themselves  to  the  Commission  have  to  souis 
extent  at  least  been  encouraged  by  the  repre- 
sentatives or  employes  of  the  plaintiff  rond  In 
the  thought  that  the  depot  would  be  built  at 
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the  place  since  selected  by  the  Commission. 
At  the  time  that  those  representing  the  rail- 
road were  obtaining  their  right  of  way  they 
promised  to  the  owners  who  conveyed  a  right 
of  way  over  their  property  that  the  depot 
would  be  built  at  the  place  before  mentioned. 
This  is  not  all.  While  the  matter  was  be- 
fore the  Railroad  Commission  the  representa- 
tives of  the  road  present  when  the  case  was 
called  before  that  Commission  expressed  their 
willingness  to  any  selection  of  the  site  that 
the  Commission  would  make  after  a  personal 
Inspection.  Upon  that  assurance  a  personal 
inspection  was  made. 

When  two  of  the  commissioners  were  on 
the  ground,  plaintiff's  agents  and  representa- 
tives sought,  as  they  had  a  right  to  do,  to 
place  before  the  commissioners  the  advan- 
tages to  the  public  if  the  depot  were  located 
at  the  site  selected  by  the  railroad  authori- 
ties. These  asserted  advantages,  however, 
did  not  impress  the  Commission  sufficiently 
to  Influence  them  to  select  the  site  plaintiff 
proposed,  to  wit,  in  the  east  half  of  section 
20;  but  the  Commission  selected  a  site  as  we 
have  before  stated,  which  the  petitioners,  be- 
fore mentioned,  asked  to  have  selected.  The 
Commission  found  it,  we  are  informed  by 
the  testimony,  tbe  most  desirable  of  the  two, 
after  having  heard  the  witnesses  and  after 
the  inspection  before  mentioned.  That  is,  to 
be  explicit,  the  Commission  selected  a  site  at 
a  point  along  the  railroad  line  in  sections  28 
and  29,  as  affording  better  facilities  to  ship- 
pers of  freight  and  to  the  traveling  public. 

In  reference  to  the  assurances  given  or 
promises  made  by  the  employes  of  the  plain- 
tiff road  at  the  time  that  they  were  obtaining 
a  right  of  way — that  the  road  depot  would 
be  on  the  south  side  of  New  River — we  will 
state  that  in  our  view  they  were  not  legal  and 
binding  promises  on  the  plaintiff.  They  were 
not  inserted  in  the  deed  evidencing  the  right 
of  way.  They,  none  the  less,  show  that  plain- 
tiff is  in  line  degree  responsible  for  the  pe- 
tition. It  Inspired  the  hope  that  the  depot 
would  be  built  as  promised  and  when  It  be- 
came evident  that  another  selection  was  about 
to  be  made  it  was  natural  enough  on  the  part 
of  the  petitioners  for  them  to  apply  to  the 
Railroad  Commission. 

But  be  that  as  it  may,  taking  all  of  the  evi- 
dence of  facts  and  circumstances  of  the  case, 
the  committee's  selection  should  remain. 

It  does  seem  that  the  following  is  per- 
tinent and  can  be  considered  In  passing  upon 
the  question: 

One  of  the  commissioners,  Mr.  Cade,  testi- 
fied that  Mr.  Ellerbe,  an  executive  officer  of 
plaintiff's  road  said:  (We  will  quote  the 
question  propounded  to  Mr.  Cade  and  his  an- 
swers.) 

"Q.  Did  he  make  a  statement  that  he  would 
leave  the  matter  to  the  Commission? 

"A.  Yes.  sir  ;  after  they  decided  that  the  Com- 
mission would  go  down  there,  he  said  that  he 
would  leave  the  whole  matter  to  the  decision  of 


the  Commission  after  looking  over  the  two  local- 
ities. 

.  *'Q.  la  that  what  determined  the  Commission 
to  go  down  there? 
"A.  Yes,  sir ;  by  agreement  of  both  sides." 

He  testified  that  Mr.  Edenhorn,  a  promi- 
nent officer  of  the  railroad  company,  and  Mr. 
Ellerbe  were  both  present  when  the  selection 
was  made  by  the  commissioners;  that  there 
were  about  300  men  of  the  settlement  pres- 
ent; that  It  was  proposed  by  the  commis- 
sioners that  the  point  should  be  selected  any- 
where opposite  Mrs.  Moore's  residence  to  the 
crossing  of  the  New  River  by  the  road ;  that 
no  objection  was  urged  by  the  plaintiff  at  the 
time  to  the  building  of  the  depot  at  the  place 
before  indicated ;  that  the  only  objection  was 
by  Mr.  Ellerbe,  who  said  something  about  a 
wye  built  on  the  PIcard  and  Gelsmer  line; 
that  nothing  was  said  about  the  impossibility 
of  constructing  a  "passing  track,"  and  that 
there  was  no  objection  urged  on  the  ground 
that  a  "house  track"  could  not  be  constructed 
at  the  place  selected  by  the  committee  for  a 
depot;  that  It  was  not  even  mentioned  tha: 
the  wye  could  not  be  put  on  at  the  point 
where  the  inhabitants  of  the  settlement  want- 
ed to  have  the  depot 

True,  the  foregoing  Is  not  absolutely  con- 
clusive, and  the  plaintiff  would  still  be  en- 
titled to  relief  if  the  Railroad  Commission 
did  not  have  the  power  to  "direct  where  the 
depot  should  be  built  Furthermore,  if  the 
enforcement  of  the  order  rendered  operations 
of  the  road  at  that  place  less  safe,  if  the  or- 
der were  unreasonable,  if  the  enforcement 
of  the  order  would  prove  inconvenient  to  the 
shipping  and  traveling  public  and  a  useless 
burden  to  the  railroad. 

We  have  already  discussed  the  first  proposi- 
tion before  stated  and  have  expressed  the 
conclusion  that  tbe  Commission  could  select 
the  site  for  a  depot  within  the  limits  of  tbe 
station  or  at  the  stopping  place. 

The  station  is  a  regular  stopping  place 
where  the  Commission  has  a  right  to  have 
constructed  a  station,  waiting  room  and 
office.  Upon  that  body  Is  conferred  the  pow- 
er to  "govern  and  regulate  railroads"  in  case 
of  a  difference  arising  between  a  large  ma- 
jority of  the  persons  of  the  community  and 
the  railroad  about  the  situs  of  the  depot,  and 
tbe  authority  to  come  forward  and  select  tbe 
site,  subject  to  review  by  the  court,  and  the 
order  selecting  the  site  will  not  be  set  aside 
unless  It  is  manifest  that  the  commissioners' 
act  is  erroneous  and  an  abuse  of  authority. 
State  ex  rel.  Tompkins  v.  Chicago,  St  Panl. 
M.  &  O.  R.  R.,  12  S.  D.  305,  81  N.  W.  503. 
47  L.  R.  A.  569. 

We  will  dwell  a  moment  upon  the  subject 
of  danger  to  life,  urged  by  plaintiff  as  a  rea- 
son why  the  depot  ground  should  not  be  se- 
lected as  it  has  been.  That  is  a  highly  im- 
portant consideration,  for  it  goes  without 
saying  that  life  should  not  be  exposed,  and 
all  accidents  should  be  avoided  by  every  rea- 
sonable means. 
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We  have  considered  the  evidence  from  that 
point  of  view,  and  we  hare  not  found  that 
under  proper  construction  of  the  track,  the 
bridges  and  the  appliances  there  would  be 
any  greater  danger  than  at  any  other  depot 
at  or  near  a  small  stream. 

The  testimony  of  the  chief  engineer  of  the 
road  and  of  other  engineers  for  the  plaintiff 
is  that  the  operations  of  the  road  would  be 
safer  If  the  site  selected  by  the  plaintiff  were 
taken  instead  of  the  site  selected  by  the  Rail- 
road Commission. 

This  is  an  expression  of  opinion.  After 
having  considered  the  details  of  the  case 
and  the  nature  of  the  issues,  we  are  not 
convinced  that  the  testimony  sustains  that 
view. 

But  It  Is  urged  In  behalf  of  plaintiff  that  the 
site  selected  by  the  Commission  would  oc- 
casion additional  expenses.  It  is  made  to  ap- 
pear by  the  evidence  that  the  amount  addition- 
al Is  not  large  and  is  not  enough  to  be  a  control- 
ling element  In  the  case.  Among  other  things 
it  was  said  that  the  expense  would  be  greater 
because  the  company  would  have  to  buy  lands 
upon  which  to  place  the  depot  and  other  appli- 
ances, its  wye  track  and  other  tracks.  This 
was  met  at  the  time  (and  is  a  proposition 
which  is  still  open,  as  we  understand)  by 
an  offer  on  the  part  of  the  public  or  those 
directly  Interested  to  convey  land  sufficient 
for  that  purpose. 

There  was  testimony  regarding  other  con- 
siderations which  led  the  railroad  agents 
and  employes  to  a  preference  of  the  railroad's 
site  at  the  place  selected  by  the  plaintiff 
Railroad  Company.  We  pass  It  without  com- 
ment. It  is  not  controlling  in  any  way. 
There  is  no  question  but  that,  everything 
considered,  it  is  reasonable  to  conclude  that, 
as  understood  by  the  public  at  the  settlement 
(Gonzales)  In  question,  the  depot  should  be 
as  heretofore  selected  by  the  Commission. 

Lastly,  the  contention  is,  on  the  part  of 
plaintiff,  that  the  order  of  the  Railroad  Com- 
mission is  vague. 

The  chief  engineer  of  plaintiff,  testifying 
as  a  witness,  does  not  in  his  testimony  con- 
vey the  idea  that  the  order  is  vague;  he 
seems  to  have  understood  where  it  was  the 
Intention  to  have  this  depot  located. 

The  company  is  at  liberty  under  the  order 
of  the  Commission  to  locate  the  depot  or 
station  house  at  the  place  most  convenient 
to  the  railroad  within  the  limits  Intended  by 
the  order.  When  the  commissioners  and  the 
officers  of  plaintiffs  road,  who  had  come 
down  from  Baton  Rouge  for  the  purpose  of 
passing  upon  the  question  by  first  inspect- 
ing the  place,  went  to  the  place  the  train 
was  stopped  in  front  of  the  dwelling  house 
of  Mrs.  Moore,  as  shown  by  the  testimony. 
No  one  at  the  time  appears  to  have  been  In 
doubt  about  the  place  Intended  by  the  peti- 
tioners and  by  the  Commission. 

We  will  state  in  conclusion  that  It  must 
be  borne  in  mind  that  the  Railroad  Commis- 


sion Is  Intrusted  with  important  administra- 
tive functions  and  that  "the  number  of  per- 
sons who  may  be  concerned  or  interested  at 
some  particular  point  enters  as  an  Important 
factor."  Morgan  Railroad  Case,  109  La.  Ann. 
247,  33  South.  214. 

There  are  features  in  the  cited  decision 
very  similar  to  those  in  the  case  before  us 
for  decision.  These  features  sustain  our 
views  in  this  case. 

For  reasons  stated  and  the  law  and  the 
evidence  being  In  favor  of  the  defendant,  the 
judgment  is  affirmed. 

MONROE,  J.,  dissents. 

On  Rehearing. 

Plaintiff  admits  that  it  has  selected  a  site 
for  a  station  and  depot  at  Gonzales. 

The  only  difference  between  plaintiff  and 
defendant  is  as  to  where  shall  the  depot  be 
constructed. 

Passenger  depots  are  constructed  mainly 
for  the  accommodation,  convenience,  and  com- 
fort of  passengers. 

"The  location  of  railroad  depots  have  much 
to  do  with  the  accommodation  of  the  wants  of 
the  public."  This  is  from  Marsh  v.  Fairbury, 
64  111.  414,  16  Am.  Rep.  564,  in  which  the 
court  held  that  agreements  to  establish  depots 
at  a  certain  point  were  void,  as  it  was  against 
public  policy.  But  of  this  agreement  between 
plaintiff  and  a  firm  about  the  situs  of  the 
depot  later. 

In  accordance  with  agreement  among  the 
parties  before  the  suit  was  brought,  the  ques- 
tion of  the  situs  of  the  depot  was  left  to  be 
settled  by  the  Commission ;  two  of  the  mem- 
bers of  the  Commission  repaired  to  Gonzales. 
In  the  presence  of  some  of  the  officers  of  the 
railroad,  the  two  commissioners  concluded  to 
order  that  the  depot  be  erected  as  prayed 
for  by  appellees.  This  was  ratified  by  the 
whole  Commission. 

Continuing  with  our  statement  of  the  case, 
it  appears  that  at  the  time  the  representa- 
tives of  the  railroad  company  were  obtain- 
ing rights  of  way  for  their  railroad,  which 
they  obtained  free  of  charge  from  a  num- 
ber of  landowners  on  the  way,  they  in- 
dicated to  these  landowners,  as  an  induce- 
ment for  them  to  sign,  where  the  depot  site 
should  be. 

This  same  site  was  selected  by  the  Com- 
mission. 

This  may  not  bind  the  company,  that  is 
the  fact  that  these  officers  held  out  the  hope 
to  the  landowners  that  the  situs  would  be  at 
the  place  afterward  selected  by  the  commis- 
sioners ;  at  the  same  time  it  goes  far  to  re- 
lieve the  Commission  from  the  charge  of 
arbitrariness.  It  was  not,  it  is  true,  inserted 
in  the  deed  making  transfer  of  right  of  way. 
But  it  was  held  out  as  an  inducement 

Furthermore,  there  was  an  agreement  en- 
tered into  between  one  of  the  officers  of  the 
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company  and  two  joint  owners  of  an  old  field 
that  the  railroad  would  own  part  of  the 
tract  on  which  the  railroad  company  was 
about  to  erect  the  depot.  The  agreement  was 
that  part  of  the  land  to  be  divided  into  lots 
would  be  owned  by  the  railroad  company. 
Every  alternate  lot,  or  something  of  the  kind, 
was  to  be  the  interest  of  the  railroad  com- 
pany.  That  agreement  has  not  been  denied. 

Upon  that  point,  in  People  v.  Chicago,  130 
111.  175,  22  N.  E.  857,  the  court  held,  "that 
contracts  binding  the  power  to  locate  depots 
are  against  public  policy." 

Again,  "Railway  company  by  contract  with 
individuals  cannot  maintain  stations  at  par- 
ticular points."  The  company  must  be  free 
to  establish  or  re-establish  its  depots. 

The  same  doctrine  is  laid  down  in  Holladay 
v.  Patterson,  5  Or.  177.  Even  stronger  ex- 
pressions are  found  in  Texas  &  P.  R.  R.  v. 
City  of  Marshall,  136  U.  S.  393,  10  Sup.  Ct 
846,  84  L.  Ed.  385,  and  there  Is  something 
to  the  same  effect  in  Heirs  of  Burney  v. 
Ludeling,  47  La.  Ann.  75,  16  South.  507. 

The  Railroad  Commission,  part  of  whose 
function  is  to  regulate  the  service  in  some  re- 
spect at  least,  has  the  authority  to  prevent 
the  consummation  of  such  agreement. 

The  Commission  having  the  power  "to  gov- 
ern and  regulate  railroads"  (Const,  art.  284), 
"to  correct  abuses  and  prevent  unjust  dis- 
crimination, and  require  railroads  to  build 
and  maintain  suitable  depots,"  has  the  au- 
thority to  prevent  a  railroad  from  building 
a  depot  in  accordance  with  an  agreement  such 
as  that  before  indicated,  and  should  have  the 
authority  to  direct  the  railroad  to  place  it 
at  a  place  the  most  convenient,  provided  it 
is  entirely  feasible,  not  arbitrary,  and  to  the 
best  Interest  of  those  for  whose  accommoda- 
tion a  depot  is  built. 

For  reasons  stated,  It  Is  ordered,  adjudged, 
and  decreed  that  our  former  decree  be  re- 
instated and  reaffirmed.  It  is  made  the  judg- 
ment of  this  court  and  fully  reinstated  in 
every  respect.  It  follows  that  applicant's  de- 
mand on  rehearing  is  rejected. 

MONROE  and  PROVOSTT,  JJ.,  dissent 


(121  La.) 

No.  17,156. 

STATE  v.  ROBIOHAUX. 

(Supreme  Court  of  Louisiana.    June  22,  1908.) 

Homicide— Evidence— Pbiob  Thbeats. 

Accused,  with  members  of  his  family,  and 
deceased,  being  on  different  sides  of  a  fence 
separating  their  respective  premises,  accused 
told  deceased  that  he  would  require  him  to  prove 
in  court  a  certain  statement  that  he  had  made 
about  his  (accused's)  sister,  whereupon  deceased 
said.  "It  is  this  night  that  I  shall  judge  you 
all."  and  immediately  ran  into  his  house  and 
returned  with  a  vessel,  the  contents  of  whicli 
he  emptied  in  the  direction  of  the  accused  and 
his  family,  saying,  "All  of  you  are  not  worth 
thaV  and  accused  thereupon  shot  and  killed 
him. 


Held,  that  there  was  no  such  proof  of  an 
overt  act  as  to  authorize  the  introduction  of 
evidence  of  prior  threats  by  the  deceased. 

TEd.  Note.— Par  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  $  338.] 

(Syllabus  by  the  Court.) 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne ;  Whitmen  Pngh 
Martin,  Judge. 

Camille  Robichaux  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Wallis  &  Gagne,  for  appellant  Walter 
Guion,  Atty.  Gen.,  and  Henry  Magnus  Bourg. 
Dist.  Atty.  (Lewis  Gulon,  of  counsel),  for  the 
State. 

Statement  of  the  Case. 

MONROE,  J.  Defendant  was  tried  for 
murder  and  convicted  of  manslaughter.  He 
presents  his  case  to  this  court  upon  the  fol- 
lowing bill  of  exceptions,  to  wit: 

"Camille  Robichaux  is  now  on  trial  for 
murder.  The  evidence  has  disclosed  that  the 
deceased  originated  the  difficulty  by  offensive 
comments  to  and  about  the  mother  and  sister 
of  the  accused.  The  accused  appeared  in  his 
back  yard  and  told  deceased  that  he  would  re- 
quire him  to  prove  in  court  the  truth  of  the 
assertion,  made  by  the  deceased,  that  the  sister 
of  the  accused  was  a  little  Indian.  The  aecn<-*i 
replied,  'It  is  this  night  that  I  shall  judge  all 
of  you,'  and  started  running  to  his  house.  In 
a  few  moments  he  reappeared  with  a  chamber, 
and  emptied  the  contents  towards  the  mother 
of  the  accused,  with  the  remark  that  'All  of 
you  are  not  worth  that,'  and  continued  to  run 
towards  accused  and  his  mother,  whereupon 
accused  shot  him.  At  this  point  accused  is 
asked  if  he  had  knowledge  of  previous  threats 
made  against  him  and  his  family  by  deceased, 
and  the  state  objects  to  the  introduction  of 
previous  threats,  on  the  ground  that  the  proper 
foundation  has  not  been  laid,  in  that  no  overt 
act  is  shown  to  have  been  committed.  AccnseJ 
replies  that  the  words.  'This  is  the  night  tbat 
I  am  going  to  judge  you  all,1  accompanied  by 
the  action  of  the  deceased  in  returning  into  bis 
house  and  reappearing,  almost  immediately, 
holding  a  chamber  in  his  left  hand,  and  ninninc 
towards  accused  and  his  mother,  throwing  the 
contents  towards  them  with  the  remark.  'Yon 
are  not  worth  what  is  in  this,'  constituted  such 
a  hostile  demonstration  towards  accused  and 
his  family  as  entitled  him  to  show  previous 
threats  made  by  deceased  against  the  accuser) 
and  his  family,  for  the  purpose  of  justifying 
the  reasonableness  of  the  fear  that  accused,  or 
his  mother,  were  in  danger  of  death  or  great 
bodily  harm,  and  for  the  purpose  of  explaining 
the  meaning  attached  to  the  words.  This  is  the 
night  I  shall  judge  you  all.' " 

Here  follows  what  we  take  to  be  the  state- 
ment of  the  Judge,  to  wit: 

"The  facts  are  correctly  stated  in  the  fore- 
going bill,  except  tbat  the  evidence  did  n<>t 
show  that  the  deceased  continued  to  advance 
after  throwing  the  contents  of  the  chamber,  or 
night  vase,  at  the  same  time  remarking  that. 
'You  are  all  no  better  than  that'  It  is  true 
that  the  accused  himself  did  so  testify:  but  h* 
first  stated  that  he  shot  just  as  the  accnw.: 
emptied  the  chamber  and  made  the  insulting 
remark,  and  all  of  the  other  witnesses,  includ- 
ing father,  mother,  and  brother  of  the  accused, 
testified  that  the  shot  was  fired  just  as  the  in- 
sulting remark  was  made,  and  testified,  further, 
that  immediately  after  the  shot,  from  a  shot- 
gun loaded  with  buck  shot  the  deceased  turned 
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and  went  into  hia  house,  where  he  dropped  and 
died.  Considering  that  the  deceased  made  no 
hostile  demonstration,  was  unarmed,  and  was, 
at  the  time,  separated  from  accused  by  his 
fence  between  the  two  yards,  the  court  was  of 
opinion  that  the  remark,  "This  night  I  will 
judge  you,'  made  by  deceased  before  reappearing 
with  the  night  vase,  was  not  such  an  overt  act 
or  threat  as  justified  the  accused  in  believing 
that  his  life  was  in  danger  at  the  time  of  hia 
firing  the  fatal  shot.  The  evidence  in  the  case 
satisfied  the  court  that  the  shot  was  fired  in 
the  heat  of  passion,  brought  on  by  the  very 
insulting  remark  made  by  deceased  when  he 
emptied  his  chamber,  or  night  vase,  and  the 
jury  rendered  the  proper  verdict  of  manslaugh- 
ter. But,  while  the  remark  was  very  insulting, 
and  one  calculated  to  arouse  the  passions,  it 
was  not  one  that  would  lead  one  to  believe 
that  hia  life  was  inudanger,  and  for  this  reason 
the  court  excluded  evidence  tending  to  show 
former  threats.  The  provocation  which  arous- 
ed the  passion  of  accused  in  this  case  is  a  mat- 
ter to  be  considered  by  the  court  in  passing 
sentence." 

The  accused,  It  may  be  remarked,  was  sen- 
tenced to  Imprisonment  at  hard  labor  for  18 
months  and  a  fine  of  $1. 

Opinion. 

There  Is  no  testimony  attached  to  the  bill 
of  exception,  and,  as  stated  by  defendant's 
counsel,  that  which  was  given  did  not  prove 
an  overt  act  on  the  part  of  the  deceased  up- 
on which  the  accused  could  reasonably  have 
predicated*  the  fear  that  his  life,  or  that  of 
any  member  of  his  family,  was  In  danger,  or 
that  either  was  threatened  with  bodily  harm; 
and  still  less  was  that  the  case  when  the  tes- 
timony, as  stated  by  the  judge  (whose  state- 
ment controls),  is  considered.  There  was, 
therefore,  no  error  in  the  ruling  complained 
of,  and  the  judgment  appealed  from  Is  ac- 
cordingly affirmed. 


(121  La.) 

No.  17,131. 

STATE  v.  HAYWOOD. 

(Supreme  Court  of  Louisiana.    June  22,  1908.) 

Chimin al  Law— Appealt— Presumptions. 

Where  a  bill  of  exception  in  a  criminal  case 
contains  no  statement  that  there  was  any  evi- 
dence adduced  calling  for  a  requested  charge, 
and  the  judge  and  the  record  are  silent  upon  the 
subject,  it  will  be  assumed  by  this  court  that  the 
charge  was  refused  because  it  was  considered 
that  it  would  be  inapplicable  to  the  facts. 

fEd.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  3032.  J 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge; 
Harney  Felix  Brunot,  Judge. 

Slaughter  Haywood,  alias  Haywood  Ne- 
ville, was  convicted  of  assault  by  willfully 
shooting  at  prosecuting  witness,  and  appeals. 
Affirmed. 

John  Fred  Odom  and  Benjamin  Brown 
Taylor,  for  appellant    Walter  Gulon,  Atty. 


Gen.,  and  Hubert  Nicholls  Wax,  Dlst.  Atty. 
(Lewis  Gulon,  of  counsel),  for  the  State. 

MONROE,  J.  Defendant  was  tried  for  as- 
saulting Alice  and  Charlotte  Rouse  by  "will- 
fully shooting  at  them,"  and  his  counsel  re- 
quested the  court  to  charge  the  jury: 

"If  you  find,  from  the  evidence  in  this  case, 
that  the  accused  actually  struck  the  party  or 
parties  he  is  alleged  in  the  indictment  to  have 
assaulted  by  willfully  shooting  at,  then  your 
verdict  should  be  not  guilty." 

Such  charge  being  refused,  a  bill  of  excep- 
tion was  reserved. 

We  are  of  opinion  that,  to  Justify  the  rever- 
sal of  the  verdict  and  sentence  appealed 
from  upon  the  ground  stated,  it  should  ap- 
pear from  the  record  that  the  requested 
charge  would  have  been  applicable  to  the 
fact  presented  to  the  Jury,  which  Is  not  the 
case;  the  bill  of  exceptions  containing  no 
statement  that  there  was  any  evidence  calling 
for  the  charge,  and  the  judge  giving  no  rea- 
son for  his  ruling.  It  Is  true  that  the  counsel 
(both  for  the  defendant  and  the  state)  argue 
the  question  upon  the  assumption  that  two 
little  children,  who  are  said  (In  the  briefs)  to 
have  been  shot  at,  were  struck  by  two  or 
three  small  shot;  but  we  find  nothing  that 
amounts  to  an  admission  that  the  shot,  or 
either  of  them,  penetrated  the  persons  of 
the  children,  or  either  of  them,  and  we  are 
bound  to  assume  that  the  judge  refused  to 
give  the  requested  charge  because  he  did  not 
consider  that  It  would  be  applicable  to  the 
facts. 

The  verdict  and  sentence  appealed  from 
are  therefore  affirmed. 


(121  La.) 

No.  17,161. 

Succession  of  MEISNER. 

(Supreme  Court  of  Louisiana.    June  22,  1908.) 

Limitation  op  Actions— Reduction  of  Do- 
nations. 

The  action  of  forced  heirs  to  reduce  a  do- 
nation that  trenches  upon  their  legitime  is  pre- 
scribed by  five  years. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  John  St  Paul,  Judge. 

In  the  matter  of  the  succession  of  Anna 
Melsner.  Certain  legatees  filed  an  opposi- 
tion. From  the  judgment,  the  executor  ap- 
peals. Affirmed. 

Zengel,  Thomas  &  Suthon,  for  appellant 
Edward  M.  Hudson,  for  appellees. 

PROVOSTY,  J.  The  will  of  the  testatrix, 
made  July  14,  1896,  provided  as  follows: 

"My  name  is  Anna  Bodenbinder.  widow  of 
John  Meisner.  I  have  one  son  living,  named 
August  Bodenbinder,  who  left  here  before  the 
war.  I  leave  my  said  son,  August  Bodenbinder, 
all  the  property  and  effects  I  die  possessed  of. 
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If  he  does  not  return  and  claim  my  estate  in 
fire  years  after  my  death,  then  my  executor  is 
to  pay  or  distribute  my  estate  to  the  children 
of  my  Bister  and  brother,  Henry  Bodenbinder 
and  Theresa  Bodenbinder,  wife  of  Schneider, 
living  in  Ansefree  bie  Mlerbnrg,  and  to  Wil- 
liam Bodenbinder,  of  New  Orleans,  my  nephew, 
living  in  New  Orleans,  in  equal  shares;  that 
is,  to  each  child  of  my  said  brother,  Henry 
Bodenbinder,  and  my  sister.  Theresa  Bodenbin- 
der, wife  of  Schneider,  and  said  nephew,  Wil- 
liam Bodenbinder,  shall  receive  an  equal  share." 

The  testatrix  died  October  22,  1902. 

The  will  was  probated  October  28,  1902. 

The  executor  filed  his  final  account  April 
27,  1908.  This  account  shows  a  balance  of 
$2,947.79  for  distribution  among  the  heirs  of 
the  testatrix,  but  does  not  show  who  these 
heirs  are,  nor  purport  to  make  any  distribu- 
tion among  them. 

The  persons  who  are  to  take  under  the  will, 
in  default  of  the  absentee,  have  filed  an  op- 
position, asking  that  the  said  balance  be  paid 
to  them,  as  provided  in  the  will.  They  show 
that  Wm.  Bodenbinder  disappeared  from  his 
home  just  before  the  Civil  War,  in  1861,  as 
stated  in  the  will,  and  that  he  has  never  been 
heard  from  since,  although  his  mother  in- 
quired and  advertised  for  him,  and  sought 
for  information  of  him,  for  several  years 
after  the  war. 

The  executor  answers  that  the  part  of  the 
estate  which  constitutes  the  legitime  of  the 
absentee  belongs  to  the  absentee,  and  cannot 
be  ordered  to  be  paid  to  the  opponents  until 
the  absentee  can  be  shown  to  have  died,  or 
until  such  a  length  of  time  can  be  shown  to 
have  elapsed  since  his  birth  as  to  give  rise  to 
a  presumption  of  his  death. 

The  absentee  not  having  "returned  and 
claimed  the  estate  in  five  years  after  the 
death  of  the  testatrix,"  the  condition  upon 
which  the  estate  is  to  go  to  the  opponents 
under  the  terms  of  the  will  is  fulfilled ;  and, 
more  than  five  years  having  elapsed  since 
the  probate  of  the  will,  his  action  to  reduce 
the  donation,  even  if  he  appeared,  would  be 
barred.  Cox  v.  Ahlefeldt,  106  La.  579,  30 
South.  175;   Rev.  Civ.  Code,  art  3542. 

Judgment  affirmed. 

(121  La.) 

No.  17,081. 

Succession  of  WALKER. 

(Supreme  Court  of  Louisiana.   June  22,  1908. 
Rehearing  Denied  June  29,  1908.) 

Ma&biaqe  —  Slaves— Emancipation— Ratifi- 
cation. 

Pretermitting  the  question  whether  it  was 
absolutely  essential  to  the  ratification  of  a  slave 
marriage  that  the  parties  should  have  lived  to* 
gether  after  their  emancipation,  it  is  clear  that 
such  ratification  required  some  sort  of  affirma- 
tive action,  concurred  in  by  both  minds,  and 
that,  where  the  parties  were  separated  before 
their  emancipation  and  never  met  afterwards, 
it  could  not  have  resulted  from  their  mere  si- 
lence, and  still  less  where,  by  his  or  her  con- 
duct, one  of  the  parties  had  indicated  an  inten- 


tion to  establish  relations  inconsistent  with  those 
established  by  the  marriage  to  be  ratified. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84,  Marriage,  J  108.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleans;  George  Henry  Theard,  Judge. 

In  the  matter  of  the  succession  of  Hen- 
rietta Walker.  Action  by  Edward  Walker 
and  others  against  Henry  McGwlnn  and  oth- 
ers to  annul  the  last  will  of  decedent  Judg- 
ment for  defendants,  and  plaintiffs  appeal 

Richardson  &  Souie"  and  Francis  Rivers 
Richardson,  for  appellants.  A.  E.  A  O.  S 
Livaudais,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  This  is  a  suit  by  Edward 
Walker,  son,  and  Burton  and  Betsy  Perkins 
(the  latter  being  the  wife  of  William  How- 
ard), grandchildren,  of  the  slave  marriage  of 
Henrietta  Walker,  to  annul  her  last  will ;  the 
defendants  being  Henry  McGwlnn,  son  of 
Henrietta  Walker  by  one  Clint  McGwlnn. 
and  Jesse  Brown  and  Mary  Brown  (wife  of 
John  Evridge),  children  of  the  same  by  one 
Jesse  Brown.  The  will  purports  to  have 
been  executed  In  nuncupative  form  by  public 
act  and  contains  the  following  as  its  sole 
disposing  clause,  to  wit: 

"My  name  is  Henrietta  Walker.  I  am  the 
widow  of  Henry  Walker.  My  maiden  name 
was  Henrietta  Johnson.  I  have  four  children, 
living :  Edward  Walker,  Henry  McGwinn,  Jes- 
se Brown,  and  Mary  Brown,  now  wife  of  John 
Evridge.  At  my  death,  I  give  and  bequeath  to 
my  daughter,  Mary  Brown,  now  wife  of  John 
Evridge,  the  house  and  lot  I  am  now  living  ia 
(over  and  above  the  amount  coming  to  her  from 
my  succession)  for  her  kindness,  nursing,  and 
taking  care  of  me." 

The  attack  upon  the  will  is  based  upon  the 
grounds,  among  others,  that  it  was  not  exe- 
cuted at  one  time,  without  turning  aside  to 
other  acts;  that  the  words  interlined  were 
not  written  at  the  time  of  the  execution  of 
the  instrument  and  it  does  not  appear  that 
they  formed  part  of  it  or  were  read  to  the 
testatrix;  that  the  will  is  in  violation  of  a 
prohibitory  statute,  in  this :  that  it  purports 
to  dispose  of  the  property  in  favor  of  a 
natural  child  of  the  deceased,  when  she  left 
legitimate  children  or  descendants. 

The  Judge  a  quo  decreed  the  will  to  be 
null  on  the  two  grounds  first  above  stated, 
and  holding  that  If  it  be  true  that  plain  tiffs 
are  the  sole  legitimate  descendants  of  the 
testatrix,  it  would  also  be  null  upon  the 
other  ground,  proceeded  to  consider  the  ques- 
tion of  plaintiff's  legitimacy,  with  the  result 
that  he  concluded  that,  although  there  had 
been  a  marriage  (from  which  plaintiffs  are 
descended)  between  Henrietta  and  Henry 
Walker  when  both  were  slaves,  the  maniac* 
had  never  been  ratified  after  their  emancipa- 
tion, and  hence  produced  no  civil  effects: 
that  the  plaintiff  Edward  Walker,  as  the 
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natural  son  of  his  mother,  had  a  standing  in 
court  to  attack  her  will  and  demand  a  share 
in  her  estate,  bnt  that  the  plaintiffs  Burton 
Perkins  and  Betsy  Perkins  (wife  of  William 
Howard),  claiming  by  representation  of  their 
mother,  Betsy  Walker  Perkins,  a  natural 
child  of  Henrietta  Walker,  had  no  such  stand- 
ing, "because  representation  is  not  admitted 
In  irregular  successions."  And  he  according- 
ly rendered  judgment  sending  the  plaintiff 
Edward  Walker  and  the  defendants,  Henry 
McGwinn,  Jesse  Brown,  and  Mary  (Brown) 
Evridge  into  possession,  as  natural  children, 
of  the  estate  of  the  decedent,  In  the  propor- 
tion of  one-fourth  to  each.  Prom  the  judg- 
ment so  rendered;  no  one  has  appealed  save 
Edward  Walker,  and  neither  of  the  appellees 
has  prayed  for  an  amendment  of  the  Judg- 
ment, so  that  the  questions  of  the  validity 
vel  non  of  the  will  and  of  the  right  of  Burton 
Perkins  and  Betsy  (Perkins)  Howard  to  share 
In  the  estate,  are  eliminated,  and  the  only 
question  now  presented  for  decision  (between 
the  four  children  who  have  been  recognized 
as  heirs)  is  whether  the  plaintiff  Edward 
Walker  became  legitimated  by  the  ratifica- 
tion, after  emancipation,  of  the  marriage  be- 
tween his  slave  parents. 

The  decedent,  Henrietta  (then  called  Hen- 
rietta Johnson,  or  Henrietta  Samuels),  and 
Henry  Walker,  belonged,  prior  to  the  Civil 
War,  to  the  Cage  family,  and  lived  at  Wood- 
lawn  plantation,  in  the  parish  of  Terrebonne, 
where,  with  the  consent  of  their  master,  they 
were  united  in  matrimony,  and  lived  together 
as  man  and  wife  until  November,  1862,  when 
Henry  left  the  plantation  to  become  a  soldier, 
going  to  Baton  Rouge,  where  he  joined  the 
army  on  November  16,  1882,  and  where  he 
remained  in  the  service  until  he  died,  on  May 
17,  1863,  some  four  months  or  more  after  the 
promulgation  of  the  proclamation  of  the  Pres- 
ident of  the  United  States  declaring  that  the 
slaves  were  free. 

It  is  not  pretended  that  he  and  the  dece- 
dent ever  met,  after  he  left  her  in  November, 
1862,  and  it  is  conceded  that  she  subsequently 
(to  borrow  the  language  of  her  brother)  "got 
entangled"  with  one  Clinton  McGwinn,  by 
whom  she  had  two  children,  Richard,  who 
died,  and  Henry,  defendant  herein,  after 
which  (again  quoting  the  witness)  "Jesse 
Brown  came  to  the  plantation,  and  he  dan- 
gled around  there  and  he  got  entangled  with 
her" ;  the  result  of  the  last  entanglement  be- 
ing the  two  defendants,  Jesse  Brown  and 
Mary  (Brown)  Evridge.  Counsel  for  plaintiff 
argue  that  the  relations  between  Henrietta 
and  Clinton  McGwinn  were  not  established 
until  after  the  death  of  Henry  Walker,  up  to 
which  event  Henrietta  conducted  herself  as 
Walker's  wife,  and  they  say  that,  cohabita- 
tion having  been  impossible  by  reason  of  the 
separation  of  the  parties,  the  ratification  (aft- 
er the  Emancipation  Proclamation)  of  the 
slave  marriage  must  be  considered  as  having 
been  effected  by  reason  of  the  facts  that  the 
parties  remained  true  to  each  other,  and  that 
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Henry  spoke  of  Henrietta  as  his  wife,  and 
wrote  to  her  and  sent  her  money,  up  to  the 
time  of  his  death.  The  judge  a  quo  found, 
however,  that  Henrietta's  entanglement  with 
McGwinn  began  before  Walker's  death,  and 
that  the  testimony  relied  on  as  showing  that 
the  latter  wrote  to  his  wife  or  sent  her  mon- 
ey was  unworthy  of  belief.  The  only  wit- 
ness who  undertakes  to  say  that  Walker  ever 
spoke  of  or  wrote  to  Henrietta,  after  he  left 
her,  is  one  Jeff  Butler,  who  also  testifies  that 
he  went  Into  the  army  with  Walker;  that 
he  (Walker)  died  a  little  over  a  year  later 
(the  fact  being  that  he  died  within  six 
months) ;  that  he  (Thomas)  hauled  him  (Walk- 
er) to  the  grave;  that  Walker  died  before 
the  Emancipation  Proclamation;  that  he 
died  after  the  Emancipation  Proclamation; 
that  he  knows  nothing  about  the  date  of  his 
death;  that  he  does  not  know  whether  he 
died  In  winter  or  summer ;  that  Clinton  Mc- 
Gwinn was  a  single  man  (the  other  witnesses 
testifying  that  he  was  married);  that  the 
McGwinn  children  were  on  the  plantation 
when  he  (witness)  returned  at  the  close  of 
the  war. 

Jeff  Thomas  was  examined  under  commis- 
sion (for  which  reason  counsel  say  that  this 
court  Is  as  well  able  to  judge  his  credibility 
as  was  the  judge  a  quo).  He  says  that  Henry 
and  Henrietta  were  married  by  Daniel  Ask- 
ing, a  negro  "shepherd"  (May  Turner,  Hen- 
rietta's sister,  says  the  ceremony  was  per- 
formed by  Mr.  Cage,  the  master ;  Jeff  Butler 
says,  by  a  negro  named  Lot;  Phil  Samuels, 
Henrietta's  brother,  says,  by  one  Ben  Larkin ; 
Ed  Anderson  says,  by  York  Washington). 
Thomas  also  says  that  he  went  with  Walker 
to  Join  the  army,  but  was  rejected  and  re- 
turned to  the  plantation,  and  did  not  get  in- 
to the  army  until  some  time  In  1864.  He 
nevertheless  testifies,  quite  positively,  that 
Walker  died  in  the  latter  part  of  July,  1863; 
and  that  prior  to  his  death  he  sent  money  to 
Henrietta,  though  the  witness  was  not  with 
him,  and  her  sister  and  brother  appear  to 
have  been  Ignorant  of  the  receipt  of  any 
money.  Thomas  also  testifies  that  Clinton 
McGwinn  had  a  wife,  with  whom  he  lived, 
before  and  after  the  death  of  Henry  Walker, 
and  that  he  is  "certain  that  Henrietta  Walk- 
er and  McGwinn  never  lived  together  as  man 
and  wife,  either  before  or  after  the  death  of 
Henry  Walker"  (it  being  conceded  that  Rich- 
ard and  Henry  McGwinn  were  the  Issue  of 
their  connection).  May  Turner  (Henrietta's 
sister),  in  answer  to  leading  questions,  testi- 
fied that  Henrietta  recognized  Henry  as  her 
husband  after  the  latter  had  joined  the  army, 
and  then  occurs  the  following : 

"Q.  Well,  how  did  she  recognize  him— what 
facts — tell  us  on  what  you  base  that  statement? 
A.  In  regards  of  living  a  lady's  life.  Q.  No; 
in  regard  to  recognizing  Harry  as  her  hus- 
band? A.  Well,  I  suppose  she,  like  anybody 
else,  would  change  at  times.  I  suppose  when 
that  notion  took  her — she  needed  support.  Q. 
No;  I  am  talking  about  from  the  time  Harry 
Walker  went  to  the  war  until  he  died.  A. 
Well,  I  told  you  she  acted  like  a  lady— acted 
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nice— lived  like  a  married  woman.  She  lived 
truly.    *    *    * " 

Cross-examination :  "Q.  Can  you  swear  that 
he  [McGwinn]  was  not  living  with  your  sister? 
A.  Well,  of  course,  I  can  swear  he  was  not  liv- 
ing with  her,  because  he  was  a  married  man. 
But,  of  course,  what  went  on— oh!  pshaw!  Q. 
Go  on,  tell  us  what?  A.  Well,  of  course, 
somebody  had  to  be  decent.  He  had  a  wife. 
He  could  not  play  with  women.  His  married 
wife  was  right  there  on  the  plantation." 

The  property  which  was  bequeathed  by  the 
decedent  to  her  daughter  Mary  (Brown)  Ev- 
ridge  was  acquired  from  the  father  of  the 
latter  by  an  act  in  which  the  vendee  is  de- 
scribed as  "Miss  Henrietta  Walker,"  and  the 
same  description  is  used  in  two  subsequent 
acts  between  "Miss  Henrietta  Walker"  and 
a  building  association,  in  which  the  former 
is  further  described  as  "unmarried,  of  lawful 
age,"  etc.  It  is  true  that  in  her  will  the  tes- 
tatrix describes  herself  as  the  widow  of  Henry 
Walker,  but  she  also  says  that  her  "Christian 
name  was  Henrietta  Johnson" ;  whereas  Phil 
Samuels  and  May  Turner,  who  say  that  she 
was  their  sister,  testify  that  her  name,  be- 
fore marriage,  was  Henrietta  Samuels.  Our 
conclusion,  upon  the  whole,  is  that  there  was 
a  slave  marriage  between  Henry  and  Hen- 
rietta Walker,  which  was  celebrated  after 
the  custom  of  the  day  with  the  consent  of  the 
master,  but  that  the  parties  had  ceased  to 
live  together  prior  to  their  emancipation,  and 
never  thereafter,  whether  by  cohabitation  or 
otherwise,  ratified  such  marriage. 

Opinion. 

In  the  matter  of  Johnson's  Heirs  v.  Ra- 
phael, 117  La.  967,  42  South.  470,  it  was 
said: 

"Slave  marriages  were  binding  in  morals,  but 
did  not  produce  any  of  the  civil  effects  which 
result  from  such  contract.  Hence,  when  the 
parties  were  emancipated,  they  were  at  liberty 
to  withdraw  from  or  continue  their  relations. 
Logically  a  slave  marriage  can  only  be  valida- 
ted by  ratification  or.  express  legislation." 

Pretermitting  the  question  whether  living 
together  and  cohabitation,  after  the  emanci- 
pation of  the  parties,  was  absolutely  essential 
to  the  ratification  of  such  marriage,  it  seems 
clear  that  the  ratification  required  some  sort 
of  affirmative  action  in  which  the  two  minds 
concurred,  and  that,  when  the  parties  were 
separated  before  tbelr  emancipation  and 
never  met  afterwards,  it  could  not  have 
resulted  from  their  mere  silence,  and  still 
less  where,  by  his  or  her  conduct,  one  of  the 
parties  had  Indicated  an  intention  to  estab- 
lish relations  Inconsistent  with  those  estab- 
lished by  the  marriage  to  be  ratified.  In 
the  instant  case  the  evidence  falls  to  satisfy 
us  that  there  was  ever  any  attempt  or  inten- 
tion on  the  part  either  of  Henry  or  Henri- 
etta Walker  to  maintain  the  marital  rela- 
tion after  they  were  emancipated.  But,  even 
if  we  could  accept  as  true  the  testimony  of 
the  witnesses  Butler  and  Thomas  as  to  the 
attitude  of  Henry  Walker,  we  are  confronted 
with  the  fact  that  the  attitude  of  Henrietta 
was  quite  different    No  one  pretends  that 


she  ever  wrote  to  him ;  nor  is  it  pretended 
that  she  made  any  attempt  to  reach  him 
when  he  was  dying,  or  mourned  him  when 
dead.  And  we  agree  with  the  judge  a  quo  in 
the  conclusion  that  her  conduct  before  bis 
death  was  inconsistent  with  the  idea  of  a 
continuance  of  her  relations  with  him. 

The  judgment  appealed  from  is  accordingly 
affirmed. 


(121  La.) 
No.  16.G93. 
GAUTHREAUX  v.  THE  RIOT. 
In  re  THERIOT. 
(Supreme  Court  of  Louisiana.   April  27,  1906.) 

1.  Taxation  —  Adjudication  to   State  — 
Waiver. 

The  state  is  bound  by  the  acts  of  its  tax- 
ing officers  in  placing  property,  previously  ad- 
judicated to  the  state  for  unpaid  taxes,  on  the 
regular  rolls  for  succeeding  years,  and  receiving 
taxes  thereon  from  the  tax  debtor,  continuing  in 
undisturbed  possession.  Such  acta  will  be  con- 
sidered in  equity  as  a  waiver  of  the  prior  ad- 
judication, binding  on  the  state  and  its  assigns. 
Prior  decisions  reaffirmed. 

2.  Courts—  Stare  Decisis. 

The  rule  of  stare  decisis  is  peculiarly  ap- 
plicable to  a  line  of  decisions  affecting  titles  to 
real  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  |S  336-339.] 
Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Action  by  Angeline  and  Mary  Gauthreanx 
against  Eno  Therlot  Judgment  for  defend- 
ant was  reversed  by  the  Court  of  Appeal,  and 
he  applies  for  certiorari  or  writ  of  review. 
Judgment  affirmed. 

Sanders  &  Gilbert  and  Guion  &  Guion,  for 
applicant.  Charles  Thomas  Wortham  and 
Molse  Lionel  Levy,  for  respondents. 

LAND,  J.  This  is  a  petitory  action  to  re- 
cover two  small  tracts  of  land  brought  by  the 
plaintiffs,  as  the  heirs  of  their  deceased  par- 
ents, Clet  Gauthreanx  and  Celina  Laundry. 
It  appears  that  the  mother,  who  owned  one 
of  the  tracts,  died  in  1879.  The  father  died 
in  the  year  1902. 

In  1890,  Clet  Gauthreaux  paid  the  taxes  for 
1889  on  both  tracts  which  were  assessed  to 
him.  The  taxes  for  1890  were  not  paid,  and 
the  property  was  adjudicated  to  the  state  on 
August  10,  1891.  The  lands  continued  to  be 
assessed  to  Gauthreaux  for  the  years  from 
1891  to  1901  inclusive,  and  he  regularly  paid 
the  taxes  thereon  to  the  state,  parish,  and 
levee  board,  from  year  to  year.  Gauthreaux 
remained  in  actual  possession  of  the  property 
until  his  death.  During  the  year  1902,  Gauth- 
reaux and  his  heirs  held  possession  through 
a  tenant 

The  defendant  claims  title  under  the  tax 
adjudication  of  1891  by  the  following  chain 
of  conveyances,  to  wit:  State  to  Atchafalaya 
levee  board,  June,  1895,  recorded  November, 
1896;  levee  board  to  South  Louisiana  Land 
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Company,  October,  1002 ;  land  company  to  A. 
Klotz;  and  Klotz  to  Eno  Theriot,  January 
7,  1008.  It  seems  that  early  in  1003  the  ten- 
ant on  the  place  agreed  to  attorn  to  the  de- 
fendant 

The  defendant  pleaded  the  prescription  of 
three  years  under  article  233  of  the  Constitu- 
tion of  1808,  and  set  up  the  title  acquired  by 
him  under  the  tax  adjudication. 

There  was  judgment  in  the  district  court 
In  favor  of  the  defendant  This  judgment 
•was  reversed  by  the  Court  of  Appeal,  which 
rendered  judgment  in  favor  of  the  plaintiffs. 
The  case  is  before  us  on  a  writ  of  review. 

The  Court  of  Appeal,  after  citing  Pltre  v. 
Schlesllnger,  110  La.  236,  34  South.  425, 
Booksh  v.  Wllbert,  115  La.  357,  30  South.  0, 
and  Gllmore  v.  Schenck,  115  La.  307,  30 
South.  40,  said: 

"Applying  these  principles  to  the  case  at  bar, 
we  conclude  that  as  the  property  was  regular- 
ly assessed  to  plaintiffs'  rather,  the  tax  debtor, 
and  the  collector  received  taxes  from  him  for 
the  years  1891,  1802,  1803.  1894,  and  1805, 
that  the  state  had  taken  nothing  by  the  adjudi- 
cation made  to  it  in  1891,  and,  when  the  auditor 
made  title  to  the  levee  board,  the  state  had  no 
title  to  give,  and  is  forever  estopped  from  con- 
troverting plaintiffs'  title,  and  that  the  defend- 
ant and  ms  vendors  occupy  no  better  position 
than  the  Btate." 

In  Pltre  v.  Schlesllnger,  110  La.  234,  84 
South.  425,  the  plaintiff  having  acquired  cer- 
tain lands  from  the  state,  which  the  state  in 
turn  had  acquired  at  tax  sale,  brought  suit, 
tinder  article  233  of  the  Constitution  of  1808, 
to  quiet  his  tax  title.  The  defendant  at- 
tacked the  tax  sale  on  the  ground  of  want  of 
notice.  This  defense  was  sustained.  The 
plea  of  the  constitutional  prescription  of  three 
years  was  overruled  on  the  ground  that  plain- 
tiffs' title  was  only  one  month  old,  and  that 
he  could  not  avail  himself  of  prescription 
while  the  title  was  in  the  state,  because  the 
state  was  estopped  from  Invoking  prescrip- 
tion.  The  court  said: 

"After  the  tax  sale,  the  state,  through  its  of- 
ficers, continued  to  assess  the  property  to  the 
former  owners,  and  to  collect  taxes  from  them 
on  the  property.  This  estopped  the  state  from 
availing  herself  of  prescription  against  the  for- 
mer owners.  Delay  could  not  run  in  favor  of 
the  state  while  she  was  by  those  acts  of  her 
officers  acknowledging  the  title  of  these  former 
owners  of  the  property.  Martin  v.  Barbour, 
140  U.  S.  634,  11  gup.  Ct.  044,  35  L  Ed.  546. 
The  former  owners  continued  to  claim  owner- 
ship and  possession  of  the  property,  and  the 
tax  collector,  by  collecting  taxes  from  them, 
admitted  their  claims." 

In  Booksh  v.  Wllbert,  115  La.  351,  30 
South.  0,  the  plaintiff,  claiming  ownership 
and  possession  of  a  certain  tract  of  land  sup- 
posed to  be  entirely  situated  in  the  parish  of 
Iberville,  brought  suit  for  slander  of  title. 
The  defendant  claimed  ownership  and  pos- 
session of  200  acres  of  the  same  tract,  alleged 
to  be  in  the  parish  of  West  Baton  Rouge,  and 
aet  up  title  through  mesne  conveyances  from 
a  tax  adjudication  to  the  state  of  Louisiana 
made  in  1886.  Defendant  further  pleaded 
the  curative  prescription  of  three  years  pro- 


vided by  article  233  of  the  Constitution  of 
1808.  The  undisputed  facts  were  that  the 
tract  of  land  as  a  whole  had  been  for  years 
regularly  assessed  in  the  parish  of  Iberville, 
and  the  taxes  thereon  regularly  paid  by  the 
owners.  On  this  ground  the  tax  adjudication 
to  the  state  was  declared  to  be  null  and  void 
The  court,  however,  assigned  additional  rea- 
sons, as  follows: 

"Considered  from  another  point  of  view,  the 
state  having  continuously,  since  1885,  assessed 
the  property  to  the  plaintiff  and  his  author 
and  collected  taxes  thereon,  waived  the  prior 
forfeiture  or  adjudication  to  herself." 

In  Martin  v.  Barbour,  140  U.  S.  646,  11 
Sup.  Ct  040.  35  L.  Ed.  546,  the  court  said: 

"The  state  is  bound  by  the  act  of  her  officers 
in  placing  the  lot  on  the  tax  books  for  the  years 
1885  and  1886,  and  receiving  from  the  appel- 
lees the  taxes  for  those  years.  Equity  will  treat 
the  transaction  as  a  waiver  of  the  prior  sup- 
posed forfeiture,  and  will  regard  the  tax  paid 
from  1885  and  1886  as  so  much  paid  toward 
redemption,  and  will  permit  the  payment  of  the 
rest." 

See,  also,  Pltre  v.  Schlesllnger,  110  La.  234, 
34  South.  425. 

In  Gllmore  v.  Schenck,  115  La.  386,  30 
South.  40,  the  defendant  claimed  title,  through 
mesne  conveyances,  from  the  state  of  Louisi- 
ana, to  which  the  property  had  been  adjudi- 
cated In  1886,  for  the  unpaid  taxes  of  1885, 
assessed  in  the  name  of  Morales.  This  tax 
title  was  in  December,  1800,  conveyed  by  the 
auditor  of  the  state  to  one  Corbin,  the  author 
of  the  defendant.  Corbin,  at  the  time  of  his 
purchase,  paid  taxes  on  the  property  up  to 
December,  1800.  Gllmore,  the  plaintiff,  pur- 
chased the  same  property  in  July,  1800,  from 
the  heirs  of  another  person,  and  in  October, 
1800,  paid  the  taxes  thereon  for  1887,  1888, 
1880,  and  1800. 

The  tax  adjudication  of  1886  was  disposed 
of  by  the  court  as  follows: 

"The  tax  collector,  in  receiving  payment  for 
taxes  on  the  land  from  Giimore  in  1800,  recog- 
nized that  the  state  had  taken  nothing  by  the 
adjudication  made  to  it  in  April,  1886.  in  an 
assessment  made  in  the  name  of  Morales,  ad- 
mitted Gilmore's  possession  of  the  property  at 
that  time,  and  his  liability  for  the  taxes. 
*   •   • »» 

The  court  cited  Martin  v.  Barbour,  140  U. 
S.  646,  11  Sup.  Ct.  040  (35  L.  Ed.  546),  supra, 
and  added: 

'The  state  is  as  much  estopped  by  her  acts 
as  any  individual,  and  she  is  bound  by  the  acts 
of  her  officers  acting  as  tax  collectors." 

In  State  ex  rel.  Benedict  v.  City  of  New 
Orleans,  112  La.  408,  36  South.  475,  certain 
real  estate  assessed  to  Sam  Boyd  was  ad- 
judicated to  the  city  for  the  taxes  of  1801 
and  1892,  and  the  tax  deed  was  duly  record- 
ed, but  the  city  did  not  take  possession  of  the 
property.  Subsequently  the  same  property 
was  assessed  to  Sam  Boyd  for  the  years  1893 
and  1804,  and  in  1895  was  advertised  and 
sold  by  the  city  treasurer  for  city  taxes  un- 
der said  assessment   The  tax  purchaser  re* 
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corded bis  tax  title,  took  possession  of  the 
property,  and  paid  taxes  thereon.  The  city 
of  New  Orleans  contended  that  the  city  treas- 
urer had  no  authority  to  sell  for  current  taxes 
property  which  had  already  been  adjudicated 
to  the  city  for  delinquent  taxes.  The  court 
held  that  the  city  of  New  Orleans  was  estop- 
ped to  set  up  its  title  as  against  that  of  its 
vendee,  or  to  assert  a  claim  for  the  taxes  of 
1891  and  1892.  It  was  not  pretended  that 
the  city  treasurer  had  any  authority  to  list 
the  property  for  the  years  1893  and  1894,  or 
to  make  the  tax  sale  of  1895,  but  it  was  held, 
notwithstanding,  that  the  city,  having  presum- 
ably received  the  proceeds  of  the  sale,  and 
having  (through  its  officers)  assessed  the  prop- 
erty to  the  adjudicatee,  could  not  be  heard 
to  say  that  the  action  of  the  treasurer  was 
unauthorized.  In  the  same  case  the  court 
recognized  the  difference  between  the  public 
or  private  property  of  a  municipal  corpora- 
tion and  "that  which  is  held  merely  as  a 
means  of  collecting  the  taxes  assessed  against 
it";  citing  State  ex  rel.  Lindner  v.  City  of 
New  Orleans,  110  La.  406,  84  South.  582. 
In  Breaux  v.  Negrotto,  43  La.  Ann.  426,  9 
South.  502,  the  court  held,  in  effect,  that  the 
title  resulting  from  a  tax  adjudication  was 
imperfect  and  inchoate  while  the  tax  debtor 
remained  in  actual  adverse  possession  of  the 
property,  paying  taxes  thereon. 

The  adjudication  to  the  state  in  1891  was 
made  under  the  revenue  act  of  1886,  which 
made  it  the  imperative  duty  of  the  tax  col- 
lector to  take  actual  possession  of  the  prop- 
erty, and  to  lease  It  out  The  same  act  made 
it  the  duty  of  the  assessor  to  list  the  prop- 
erty separately  as  having  been  adjudicated 
to  the  state.  Neither  official  performed  the 
duty  required  of  him. 

In  1891,  the  property  was  assessed  to 
Gauthreaux  as  usual,  and  he  paid  the  taxes 
thereon  in  February,  1902.  If  the  tax  collect- 
or had  taken  actual  possession,  or  had  the 
property  been  separately  listed  to  the  state, 
or  bad  the  taxing  officers  informed  Gauth- 
reaux of  the  true  situation,  he  would  have  re- 
ceived notice  of  the  tax  sale  in  ample  time 
to  redeem  the  property.  As  it  was,  he  re- 
mained in  undisturbed  possession  of  the  prop- 
erty, and  paid  taxes  thereon,  for  10  years. 

In  Martin  v.  Barbour,  140  U.  S.  634,  11 
Sup.  Ct  944,  35  L.  Ed.  546,  under  a  similar 
state  of  facts,  it  was  held  that  the  state 
was  bound  by  the  acts  of  its  taxing  officers, 
and  that  such  acts  constituted  In  equity  a 
waiver  of  the  prior  supposed  forfeiture.  In 
the  same  case  it  was  further  held  that  the 
purchaser  from  the  state  took  the  property 
subject  to  the  same  equities  and  defenses. 
The  doctrine  of  that  case  has  been  thrice  ex- 
pressly affirmed  by  this  court,  and  has  be- 
come a  rule  of  property.  The  principle  of 
stare  decisis  forbids  a  change  of  jurispru- 
dence on  this  subject-matter. 

The  assessment  of  1890  was  invalid,  be- 
cause one  of  the  two  tracts,  assessed  in  the 


name  of  Clet  Gauthreaux,  belonged  to  the 
succession  of  his  deceased  wife,  whose  sepa- 
rate ownership  antedated  the  marriage  and 
was  shown  by  the  public  records. 

The  state  lost  nothing  by  the  failure  of  its 
officers  to  assert  a  tax  title  invalid  in  its 
inception. 

We,  however,  rest  our  decision  in  this  case 
on  the  grounds  previously  stated. 

It  Is  therefore  ordered  that  the  judgment 
of  the  Court  of  Appeal  be  affirmed,  and  that 
the  defendant  pay  costs  in  this  court 

BREAUX,  C.  J.,  and  NICHOLLS  and  MON- 
ROE, JJ.,  concur  in  the  decree. 

PROVOSTY,  J.  (dissenting).  Had  I  found 
myself  able  to  agree  with  the  opinion  In  this 
case  on  the  facts  I  would,  like  my  colleagues, 
have  concurred  in  the  decree,  and  dissented 
only  on  the  legal  proposition  upon  which  the 
opinion  Is  made  to  rest;  but  I  have  had  to 
dissent  on  both.  So  important  did  I  consider 
the  said  legal  proposition  to  be  that  I  was 
not  willing  simply  to  abstain  from  giving  it 
my  approval,  or  even  simply  to  dissent  from 
it,  but  reserved  the  right  to  give  later  the 
reasons  of  my  dissent;  and  this  I  now  pro- 
ceed to  do.  In  doing  so,  I  shall  deal  very 
briefly  with  the  facts,  and  with  the  several 
legal  positions  advanced  by  plaintiff,  except 
with  the  one  which  has  been  approved  by  the 
organ  of  the  court  In  the  opinion.  This  last 
I  consider  to  be  very  important,  and  deserv- 
ing of  as  full  treatment  as  circumstances  will 
permit  me  to  give  It 

The  suit  is  a  petitory  action.  The  property 
in  question  consists  of  two  small  adjoining 
tracts  of  land,  one  of  20  acres,  nearly  all  open 
and  cultivable,  with  a  dwelling  house  and 
other  Improvements  upon  It  and  the  other  of 
7  acres,  all  swamp  and  wooded.  The  plain- 
tiffs claim  title  by  Inheritance  from  their  par- 
ents. 

The  defendant  claims  title  through  a  tax 
sale  made  to  the  state  In  1891  for  the  taxes 
due  on  the  property  by  the  parents  of  plain- 
tiffs for  the  year  1890.  The  state  transferred 
the  property  to  the  Atchafalya  Basin  levee 
district  which  sold  It  to  one  Klotz,  who  sold 
it  to  the  defendant 

The  plaintiffs  do  not  impugn  the  validity  of 
the  tax  sale,  but  for  counteracting  Its  effects 
rely  upon  subsequent  events,  namely,  that 
their  parents  continued  to  live  on  the  prop- 
erty, and  to  pay  the  taxes  thereon,  and  that 
they  themselves,  after  the  death  of  their  par- 
ents, occupied  the  property  through  a  tenant 
and  paid  the  taxes.  They  claim  that  the  act 
of  the  tax  officers  In  collecting  taxes  on  the 
property  had  the  effect  of  setting  aside  the 
tax  sale,  both  because  the  tax  sale  was  there- 
by redeemed,  and  because  the  state,  by  de- 
manding and  receiving  taxes  on  the  prop- 
erty, estopped  herself  from  pretending  to  the 
ownership  of  it  In  the  alternative,  tbey 
claim  that  they  have  reacquired  the  property 
by  prescription  of  10  years. 
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At  the  time  of  the  tax  sale  the  parents  of 
plaintiffs  lived  upon  the  property.  They  con- 
tinued to  do  so  until  May,  1902,  when  they, 
or,  rather,  the  father  (the  mother  having 
died  about  that  time),  removed  to  another 
parish,  leaving  a  tenant  In  charge.  The  fa- 
ther died  shortly  afterwards,  and  the  tenant 
paid  the  rents  of  1902  to  the  plaintiffs.  The 
parents  "of  plaintiffs  paid  the  taxes  of  1891 
to  1900,  inclusive.  Whether  the  property 
was  assessed  for  the  years  1901  and  1902,  and, 
If  assessed,  whether  the  taxes  for  those  years 
were  paid,  is  not  shown  by  the  evidence. 

The  sales  from  the  levee  board  to  Klotz, 
and  from  Klotz  to  defendant,  were  made  In 
January,  1908.  Defendant  at  once  notified 
the  tenant  of  his  ownership,  and  the  tenant 
in  turn  notified  plaintiffs  of  defendant's  pre- 
tensions. Plaintiffs  seem  to  have  acquiesced 
in  defendant's  claim  of  ownership,  for  they 
made  no  objection  to  the  tenants  paying  the 
rents  of  1903  and  subsequent  years  to  defend- 
ant.  This  suit  was  filed  In  June,  1906. 

In  saying  hereinabove  that  plaintiffs  do 
not  impugn  the  validity  of  the  tax  sale,  and 
that  they  rely  upon  events  subsequent  thereto 
for  claiming  title  to  the  property,  I  base  my- 
self upon  the  following  statements  made  in 
their  brief,  to  wit: 

"On  August  10,  1891,  the  sheriff  executed  a 
deed  of  adjudication  to  the  state.  We  attempt- 
ed do  attack  on  the  validity  of  this  adjudica- 
tion, whether  for  want  of  notice,  or  that  the 
sheriff,  according  to  his  own  deed,  proceeded  un- 
der the  act  of  1886  (Acts  1886,  p.  154.  No. 
98,  i  67),  which  was  then  repealed.  We  recog- 
nize that  all  such  were  cured  by  article  233  of 
Constitution.  But,  admitting  that  it  was  a 
valid  adjudication,  the  title  of  the  state  was 
but  an  inchoate  one.  Moore  v.  Boagni,  111  La. 
491,  35  South.  716,  rehearing." 

On  page  6  of  their  brief  plaintiffs  say: 

"We  will  take  the  bull  by  the  horns,  and  state 
in  clear  terms  the  proposition  on  which  we 
claim  the  right  to  recover  this  land.  It  is  as 
follows: 

"When  the  state  of  Louisiana,  through  its 
officers,  reassessed  the  land  to  Gauthreauz,  and 
continued  collecting  taxes  from  him  upon  it, 
during  the  11  years  following  the  year  1890,  it, 
by  such  action,  admitted  that  it  had  taken 
nothing  by  the  adjudication,  and  by  such  ac- 
tion annulled,  rescinded,  and  set  aside  the  prior 
adjudication,  transferred  no  title  to  the  South 
Louisiana  Land  Company,  and  the  land  com- 
pany transferred  none  to  Klotz,"  etc. 

Plaintiffs  also  pleaded,  and  are  relying  up- 
on, the  prescription  of  10  years  acquirandl 
causa. 

Not  only  plaintiffs  are  not  contesting  the 
validity  of  the  tax  sale,  but  the  present  suit 
Is  a  mere  afterthought  on  their  part.  When 
defendant  claimed  the  property  from  their 
tenant,  Barbler,  this  tenant  duly  notified  them 
of  defendant's  claim  of  ownership,  and  they 
made  no  opposition  to  defendant's  pretensions, 
and  yielded  possession  to  defendant  The 
husband  and  agent  of  one  of  the  plaintiffs 
says  that  he  spoke  to  a  lawyer  to  bring  a 
suit  against  defendant,  but  that  this  lawyer 
died  and  did  nothing.  He  was  questioned, 
and  answered  as  follows: 


"Q.  Have  you  ever  had  any  notice  from  Mr. 
Theriot  to  the  effect  that  he  claimed  the  owner- 
ship of  this  property  in  dispute?  A.  Yes,  sir. 
Q.  Who  notified  you?  A.  Mr.  Barbier.  Q.  In 
1903,  did  you  try  to  dispossess  Mr.  Eno  Theriot 
of  the  land?  A.  Yes,  sir.  Q.  By  what  process? 
A  I  went  to  Mr.  Lozano  and  employed  nim  for 
it,  and  he  promised  to  attend  to  it,  and  he  took 
sick  and  died  before  he  did  anything." 

The  tenant  Barbler  testifies  that,  from  the 
time  he  thus  notified  plaintiffs  of  the  claims 
of  defendant,  he  held  the  land  for  defend- 
ant and  paid  rent  to  defendant 

Mr.  Gilbert  one  of  the  attorneys  for  de- 
fendant testifies  that  In  1902  he  notified  the 
tenant  Barbier  that  he,  as  agent  for  defend- 
ant had  taken  possession  of  the  land,  and 
that  in  future  the  rents  would  have  to  be 
paid  to  him,  and  that  Barbier  agreed  to  do 
so. 

Defendant  testifies  that  Immediately  after 
his  purchase  of  the  land  he  took  possession 
of  It,  built  a  house  and  fences,  and  made  a 
garden,  and  repaired  cabins,  and  planted  five 
acres  In  cane,  and  that  since  then  the  rents 
have  been  paid  to  him  and  he  has  paid  the 
taxes. 

Plaintiffs'  contentions  as  to  prescription 
and  redemption  can  be  disposed  of  briefly. 

Conceding,  for  the  argument  that  a  pos- 
sessor who  does  not  know  that  his  title  has 
been  divested  may  reacquire  his  property  by 
the  prescription  of  10  years,  the  plaintiffs 
cannot  show  that  their  parents  did  not  have 
due  notice  of  this  tax  sale  which  divested 
their  title.  The  presumption  is  that  they 
did.  Our  jurisprudence  has  crystallized  on 
the  point  that  In  the  absence  of  contrary 
proof,  a  tax  sale,  evidenced  by  a  tax  collect- 
or's deed  In  due  form,  will  be  presumed  to 
have  been  preceded  by  due  notice.  Pickett  v. 
Athletic  Club,  47  La.  Ann.  1606,  18  South. 
634;  Russell  v.  Lang,  50  La.  Ann.  44,  23 
South.  113,  and  cases  there  cited.  In  fact 
the  admission  that  the  tax  sale  was  valid  is 
tantamount  to  an  admission  that  It  was  pre- 
ceded by  due  notice,  since  a  tax  sale  has  to 
be  preceded  by  due  notice  in  order  to  be 
valid. 

As  to  redemption,  the  contention  is  that 
equity  will  attribute  to  the  redemption  of  the 
property  the  payments  of  taxes  made  subse- 
quent to  the  tax  sale.  But  If  we  concede  for 
argument  that  equity  could  set  aside  and 
override  the  express  statute  (section  62  of  the 
Revenue  Law  [Acts  1888,  p.  133,  No.  85]) 
prescribing  the  manner  and  necessarily  the 
exclusive  manner,  In  which  property  sold  to 
the  state  at  tax  sale  may  be  redeemed,  the 
plaintiffs  seeking  equity  must  begin  by  do- 
ing equity;  and  the  beginning  to  equity  is 
to  pay  one's  just  debts;  or,  If  one  has  enjoy- 
ed the  property  of  another  without  his  per- 
mission, to  pay  a  fair  rental.  If  the  state 
became  the  owner  of  this  property  by  the  tax 
sale,  she,  in  virtue  of  her  ownership,  and, 
indeed,  by  express  statutory  provision  (sec- 
tion 66  of  the  Revenue  Law),  was  entitled  to 
the  rents  and  revenues  of  the  property;  and 
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the several  payments  made  by  the  parents  of 
plaintiffs  by  way  of  taxes,  aggregating  $34.- 
98  In  10  years,  or  an  average  of  $3.49  per 
year,  would  be  but  a  ridiculously  slender 
rental  for  this  property  consisting  of  some 
20  acres  of  open,  cultivable  land,  with  a 
dwelling  house  and  other  Improvements  up- 
on it;  and  plaintiffs  are  In  no  position  to  call 
upon  equity  to  attribute  the  payments  to 
something  else.  Moreover,  the  supposition 
that  these  payments  couM  be  attributed  to 
the  redemption  of  the  property  is  inadmis- 
sible in  view  of  the  fact  that,  tn  order  to 
redeem  property  from  a  tax  sale,  it  is  just 
as  essential  to  pay  the  taxes  accrued  since 
the  sale  as  to  pay  the  price  of  the  adjudica- 
tion. The  aggregate  amount  paid  by  the  par- 
ents of  plaintiffs  for  the  taxes  of  the  years 
1891,  1892,  and  1893  would  not  have  been 
sufficient  to  pay  the  price  of  the  adjudica- 
tion, which,  without  the  Interest,  penalties, 
and  costs,  was  $9.46;  a  part  of  the  amount 
paid  for  the  taxes  in  1894  would  have  been 
required.  If  the  amounts  paid  in  those 
years  were  attributed  to  the  redemption,  the 
situation  would  be  that  In  those  years  the 
parents  of  plaintiffs  would  have  paid  no  tax- 
es whatever.  The  equity  that  would  sanc- 
tion such  a  result  would  be  of  a  singular 
kind.  Under  these  circumstances,  the  most 
that  the  utmost  stretch  of  equity  could  do 
for  the  plaintiffs  would  be  to  allow  the  yearly 
payments  to  have  the  effect  of  having  inter- 
rupted the  course  of  the  delay  for  redemp- 
tion, so  that  the  delay  would  have  to  be  com- 
puted from  the  date  of  the  last  payment 
But  even  this  would  in  no  wise  help  the 
plaintiffs,  since  the  last  payment  was  on  the 
19th  of  January,  1901,  and  the  property  was 
.given  up  to  the  defendant  in  January,  1903, 
and  this  suit  was  brought  only  In  June,  1906. 
As  a  matter  of  fact,  the  amount  required  for 
the  redemption  of  the  property  has  never  to 
this  day  been  paid,  or  even  tendered. 

The  main  reliance  of  plaintiffs,  I  assume, 
Is  upon  their  third  and  last  contention,  name- 
ly, that  the  act  of  the  assessor  and  tax  col- 
lector, In  continuing  to  assess  and  col  feet  tax- 
es on  the  property  after  the  tax  sale,  had 
the  effect  of  setting  aside  the  tax  title  of  the 
state.  This  contention,  let  It  be  noted,  con- 
cedes that  the  tax  sale  was  valid,  and  relies 
upon  subsequent  events  for  doing  away  with 
the  title  it  conveyed  to  the  state. 

A  simple  answer  to  it  is  that  the  assessor 
and  the  tax  collector  had  no  more  authority 
or  right  to  set  aside  the  title  which  the  state 
had  acquired  at  this  tax  sale  than  they  had 
to  set  aside  the  title  of  the  state  to  any  other 
part  of  her  property. 

The  setting  aside  of  an  owner's  title  to 
property  Is  an  act  of  ownership,  and  Rev. 
Civ.  Code,  art.  2997,  provides  that  the  man- 
date to  do  an  act  of  ownership  must  be  ex- 
press and  special.  Hence,  for  contending 
successfully  that  these  officers  bad  set  aside 
the  said  title  of  the  state,  it  would  be  neces- 


sary to  show  that  they  had  an  express  man- 
date for  doing  so;  and  not  only  they  had  no 
such  express  mandate,  but  the  statutes  pro- 
viding for  another  and  different  disposition 
of  the  property  may  be  said  to  have  implied- 
ly forbidden  them  to  dispose  of  it  in  that 
manner.  The  only  mandate  these  officers  had 
is  that  prescribed  by  the  revenue  law  (sec- 
tions 6,  40,  41,  59,  Act  No.  85,  pp.  115,  126, 
132,  of  1888,  and  I  need  hardly  say  that  It 
does  not  include  authority  to  dispose,  direct- 
ly or  indirectly,  of  the  property  which  the 
state  has  acquired  at  tax  sale.  The  mandate 
of  the  assessor  Is  simply  to  assess  property 
subject  to  taxation,  and  the  mandate  of  the 
tax  collector  is  to  collect  the  taxes  thus  as- 
sessed, and  to  enforce  the  payment  thereof, 
and  to  bid  in  the  property  for  the  state  in  de- 
fault of  another  sufficient  bidder,  and  to 
take  actual  possession  of  the  property  thus 
acquired  for  the  state,  and  to  collect  the 
rents  and  revenues. 

So  true  is  It  that  these  officers  had  no 
mandate  for  thus  setting  aside  the  title  of 
the  state  to  this  property,  that  had  they  un- 
dertaken to  do  It  by  a  direct  notarial  act  en- 
tered into  for  that  purpose  their  perform- 
ance would  have  been  simply  farcical.  And 
the  reason  would  have  been  that  they  would 
have  been  utterly  without  any  mandate  In 
the  premises.  Now,  their  mandate  for  set- 
ting aside  the  title  of  the  state  to  property 
is  no  greater  by  indirect  means  than  by  di- 
rect means.  They  are  as  utterly  devoid  of 
mandate  for  alienating  the  property  of  the 
state,  or  setting  aside  the  state's  title  to 
property,  by  means  of  an  assessment  and  col- 
lection of  taxes,  as  by  means  of  a  notarial 
act  The  only  difference  between  these  two 
modes  of  disposing  of  the  state's  property  is 
that  such  an  assessment  and  collection  of 
taxes  might  be  the  result  of  mistake,  where- 
as the  direct  notarial  sale  could  not  well  be 
by  mistake.  But  where  an  agency  must  be 
express  for  doing  a  thing,  Its  scope  cannot 
be  extended  by  the  blunder  or  mistake  of  the 
agent 

The  fact  is,  that  all  this  is  so  plain  as  not 
to  be  debatable.  But  It  Is  contended  that 
the  purchaser  at  a  tax  sale  acquires  no 
title  so  long  as  the  delay  for  redemption  has 
not  expired;  that  until  then  the  title  is  only 
inchoate;  and  that  therefore  the  state  in  this 
case  had  no  title,  and  there  was  none  to  be 
set  aside,  and,  as  a  consequence,  no  express 
mandate  was  needed  in  the  premises. 

Of  course,  the  question  of  whether  the 
state  acquired  a  title,  and,  if  so,  what  was 
the  character  of  the  title,  is  an  entirely  dif- 
ferent question  from  the  one  whether  cer- 
tain officers  of  the  state  can  set  aside  her 
title  to  property  without  having  received 
from  her  any  mandate  to  that  effect.  I  pass, 
then,  to  the  discussion  of  whether  the  state 
acquired  a  title  at  the  tax  sale,  and,  If  so. 
what  kind  of  title  it  was. 

A  state  may  levy  taxes,  and  may  provide 
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for  the  sale  of  the  property  of  the  tax  debtor 
in  satisfaction  of  the  taxes.  The  manner  of 
making  the  sate,  and  the  effects  of  it,  are 
matters  which,  in  the  nature  of  things,  have 
to  be  regulated  by  legislation.  They  are  not 
matters  of  abstract  law,  but  such  as  must 
necessarily  be  governed  by  the  special  legis- 
lation on  the  subject.  In  considering  the 
question,  therefore,  of  what  kind  of  title  has 
passed  to  the  purchaser  at  a  particular  tax 
sale,  we  do  not  have  to  roam  the  fields  of 
abstract  law,  but  have  simply  to  read  the 
legislation  under  which  the  sale  has  been 
made.  Our  task,  then,  in  ascertaining  what 
was  the  character  of  the  title  acquired  by 
the  state  at  this  tax  sale,  reduces  itself  to 
finding  out  what  particular  legislation  the 
tax  sale  in  this  case  was  made  under,  and  to 
interpreting  the  provisions  of  that  legislation. 

First  of  all,  we  have  the  provisions  of  our 
Constitution  relating  to  taxation  and  the  en- 
forcement of  the  payment  of  taxes.  These 
need  not  be  quoted  here  at  length.  Suffice  it 
to  say  that,  except  in  some  specified  particu- 
lars, the  Legislature  is  left  at  liberty  to  make 
such  provision  in  the  matter  as  it  may  deem 
best.  Of  these  excepted  particulars  only  the 
following  are  pertinent  here,  via:  That  tax 
sates  are  required  to  be  made  at  public  auc- 
tion after  advertisement  in  the  manner  pro- 
vided for  judicial  sales,  and  that  "the  prop- 
erty sold  shall  be  redeemable  at  any  time,  for 
the  space  of  one  year,  by  paying  the  price  giv- 
en, including  costs,  and  20  per  cent,  thereon." 

In  the  exercise  of  the  discretion  thus  left 
to  it  by  the  Constitution,  the  Legislature 
enacted  Act  No.  85,  p.  Ill,  of  1888,  under 
tbe  provisions  of  which  the  tax  sale  in  ques- 
tion in  this  case  was  made.  No  one  that  I 
know  of  has  ever  questioned  the  perfect  valid- 
ity of  that  legislation,  and  the  plaintiffs  in 
this  case  are  not  doing  so.  In  considering, 
then,  whether  at  the  said  tax  sale  the  state 
acquired  a  title  or  not,  all  we  have  to  do  is 
to  read  and  interpret  the  provisions  of  that 
act. 

Section  58  provides  that  the  tax  collector 
shall  advertise  the  property  for  sale  "as  pro- 
vided for  judicial  sales";  that  on  the  day 
named  he  shall  sell  the  property ;  and  that  "a 
bid,  to  be  accepted,  shall  be  at  least  equal  to 
tbe  taxes  and  coBts  and  Interest;  otherwise 
tbe  tax  collector  is  hereby  authorized  to  bid 
in  said  property  for  the  state,  and  shall  not 
readvertise  for  sale  said  property  so  adjudi- 
cated to  the  state  unless  same  has  been  re- 
deemed ;  and  shall  make  out  and  record  a 
title  deed,  as  in  sales  to  Individuals,  and  for- 
ward a  copy  of  said  deed  to  the  auditor  of 
public  accounts."  It  is  said  here  that  the  tax 
collector  shall  make  out  in  favor  of  the  state 
a  title  deed,  "as  in  sales  to  Individuals,"  and 
section  63  provides  what  kind  of  title  that 
shall  be.  It  provides  that  the  tax  collector 
shall  execute  "a  deed  of  sale  In  which  he 
*  *  •  shall  sell  said  property  to  the  pur- 
chaser, with  the  right  to  be  placed  in  actual 
possession  thereof,  by  order  of  a  court  of  cora- 
46  SO.-57 


petent  jurisdiction,  and  shall  conclude  said 
deed  with  the  statement  that  the  property 
shall  be  redeemable  at  any  time  for  the  space 
of  one  year,  beginning  on  the  day  when  the 
said  deed  is  filed  for  record  In  the  conveyance 
office  in  the  parish  where  the  property  is  sit- 
uated." Section  65  provides  that  the  pur- 
chaser may  take  possession  without  an  order 
of  court  "provided  no  force  or  violence  Is 
used."  Section  66  provides  that,  from  the 
date  of  the  registry  of  the  tax  deed,  all  the 
rents  and  revenues  of  the  property  belong  to 
him,  and  he  owes  all  taxes  "until  said  prop- 
erty be  redeemed."  Section  59  provides  that 
"it  is  made  the  imperative  duty  of  the  tax 
collector  to  take  actual  possession  of  all  prop- 
erty bid  in  for  and  adjudicated  to  the  state 
for  unpaid  taxes,  and  to  lease  or  rent  the 
same,  and  to  collect  the  rental,  and  turn  the 
same  into  the  state  treasury."  Section  62  is 
the  section  prescribing  the  manner  in  which 
property  adjudicated  to  the  state  at  tax  sale 
may  be  redeemed.  It  has  a  bearing  also  on  the 
contention  made  by  plaintiffs  that  the  prop- 
erty in  this  case  was  redeemed.  I  transcribe 
it  in  full,  to  show^  how  very  far  from  the 
mark  the  plaintiffs'  are  in  their  contention 
that  this  property  was  redeemed.   It  reads: 

"Sec.  62.  Be  it  further  enacted,"  etc.,  "that 
if  the  owner,  or  any  person,  interested  person- 
ally, or  as  heir,  legatee,  creditor,  or  otherwise, 
in  any  lot  or  lands  bid  in  for  and  adjudicated 
to  the  state  within  twelve  months  from  the 
day  the  act  or  deed  is  filed  for  record  in  the 
conveyance  office,  to  pay  to  the  treasurer  of 
the  state,  the  taxes,  interest  and  costs,  and 
20  per  cent,  on  the  price  given;  the  auditor, 
upon  production  of  the  auditor's  receipt,  shall 
execute  and  deliver  to  such  person  a  certificate 
of  redemption  of  the  same  under  the  seal  of 
his  office,  which  shall  be  held  and  taken  as  evi- 
dence of  the  redemption  of  such  land  and  said 
lands  with  the  name  of  the  -  person  redeeming 
the  same,  and  the  amount  paid  shall  be  entered 
on  his  records  of  the  lands  across  the  entry 
of  the  same:  provided,  no  certificate  of  redemp- 
tion shall  be  issued  by  the  auditor  until  all  tax- 
es, state,  parochial  and  municipal,  due  up  to 
the  day  of  redemption,  have  been  paid  on  said 
property." 

No  serious  question  can  be  raised  but  that 
a  purchaser  at  a  tax  sale  made  under  this 
legislation  gets  a  title  subject  only  to  the  tax 
debtor's  right  of  redemption  within  one  year. 
The  tax  collector  sells  him  the  property  and 
makes  and  records  a  deed  of  sale  in  his  favor, 
and  he  is  entitled  to  immediate  possession, 
and  to  fruits  and  revenues,  and  is  liable  for 
all  taxes.  Obviously,  when  property  has  been 
sold  to  a  man,  and  a  deed  of  sale  has  been 
recorded  in  his  favor,  his  title  cannot  be  said 
to  be  inchoate.  The  word  "inchoate"  implies 
that  something  yet  remains  to  be  done  in  or- 
der that  the  title  should  be  complete.  It  Is 
therefore  Inapplicable  to  a  title  of  the  kind 
here  described,  which  leaves  nothing  to  be 
done  in  order  that  it  should  be  complete.  It 
is  as  complete  as  a  title  can  be  made.  It  in- 
vests the  titulary  with  every  Indicium  and 
every  attribute  of  full  and  complete  owner- 
ship. 

In  reading  decisions  in  which  the  courts 
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have  had  occasion  to  pass  upon  the  character 
of  the  title  acquired  by  a  purchaser  at  a  tax 
sale  It  Is  absolutely  essential  not  to  lose  sight 
of  the  fact  that  such  decisions  are  based  upon, 
and  are  merely  the  interpretation  of,  the  par- 
ticular legislation  under  whose  provisions  the 
sales  were  made.  It  must  be  remembered 
that  in  the  same  way  that  the  Legislature 
may  provide  that  such  purchaser  shall  get  a 
full  and  complete  title  it  may  provide  that 
he  shall  get  only  an  inchoate  title,  and  that, 
of  course,  If  it  provides  the  latter,  the  title 
Is  necessarily  only  inchoate.  The  case  of  Thl- 
bodaux  v.  Keller,  29  La.  Ann.  508,  presents  an 
Instance  of  that  kind.  The  sale  in  that  case 
had  been  made  under  Act  No.  42,  p.  104,  of 
1871,  section  62  of  which  act  provides  as  fol- 
lows: 

"Sec.  62.  Be  it  further  enacted,"  etc.,  "that 
all  real  estate,  sold  hereafter  under  the  provi- 
sions of  this  act  or  any  former  revenue  act, 
shall  be  redeemable  by  the  owners  thereof,  or 
their  legally  authorized  agents,  within  two  years 
from  the  day  of  sale,  upon  payment  to  the  party 
purchasing  at  the  tax  collector's  sales  of  the 
amount  of  the  purchase  money,  with  fifty  per 
centum  additional,  and  all  costs;  after  which 
time,  if  not  redeemed,  the  party  so  purchasing 
may  present  the  tax  collector's  title  of  said  sale 
to  the  auditor  of  public  accounts,  as  evidence  of 
such  tax  collectors  sale,  and  demand  a  title  to 
such  property;  and  the  auditor  of  public  ac- 
counts shall  thereupon  issue  a  deed  of  sale,  with 
complete  and  full  title,  in  the  name  of  the  state 
of  Louisiana,  to  the  purchaser,  under  his  seal 
of  office,  which  deed  shall  vest  the  title  com- 

Eletely  and  fully  in  the  said  purchaser,  or  his 
eirs ;   for  which  services  the  auditor  shall  be 
entitled  to  a  fee  of  two  dollars." 

Thus  It  Is  seen  that  under  said  statute  the 
tax  collector  did  not  give  a  "deed  of  sale"  to 
the  purchaser,  but  merely  executed  in  his 
favor  some  instrument  which,  after  the  ex- 
piration of  the  delay  for  redemption,  could 
be  presented  to  the  auditor,  and,  upon  proof 
of  there  having  been  no  redemption,  could  be 
exchanged  for  a  "deed  of  sale"  to  be  executed 
by  the  auditor.  As  a  matter  of  course,  the 
instrument  executed  by  the  tax  collector  un- 
der said  statute  was  not  a  title,  but,  in  the 
language  of  the  court  In  the  Thibodaux  v. 
Keller  Case,  was  a  mere  "Inchoate  title." 
Such  Informal  Instruments  are  known  in  the 
law  of  tax  sales  as  "certificates  of  sale"  In 
contradiction  to  "deeds  of  sale."  Judge  Cool- 
ey,  in  his  work  on  Taxation,  treats  separately 
of  such  certificates  of  sale  and  of  deeds  of 
sale.  Of  the  certificate  he  says  that  in  some 
states  the  holder  of  It  is  regarded  "as  owner 
of  an  Inchoate  title."  Cooley  on  Taxation 
(3d  Ed.)  p.  002.  I  have  been  at  pains  to  ex- 
amine every  decision  the  learned  author  cites 
In  support  of  that  proposition,  and  will  now 
proceed  to  show  what  was  decided  In  each  of 
the  cases  thus  cited  It  will  be  found  that 
the  cases  have  reference  exclusively  to  the 
certificate  of  sale,  and  distinguish  it  broadly 
from  the  deed  of  sale. 

In  Betts  v.  Dick,  1  Pennewlll  (Del.)  268,  40 

Atl.  185,  the  court  said : 

"The  general  rule  is,  until  the  expiration  of 
the  time  for  redemption,  and  the  execution  and 


delivery  of  a  deed,  the  title  to  the  land  sold 
remains  with  the  execution  debtor." 

In  Johnston  v.  Smith's  Adm'r,  70  Ala.  108. 

the  court  said: 

"The  purchasers  held  a  mere  certificate  of 
purchase,  the  tax  deed  not  having  been  made  or 
delivered  to  them.  They,  therefore,  had  no  title 
to  the  lands  in  question,  even  if  the  sale  were 
legal." 

In  Stephens  v.  Holmes,  26  Ark.  48,  the 
court  said: 

"By  section  129,  c.  148,  of  Gould's  Digest,  it 
is  provided  that  the  collector,  after  the  lapse  of 
one  year  from  the  time  of  the  sale  of  lands  be- 
longing to  nonresidents,  if  not  redeemed,  shall 
execute  to  the  purchaser,  his  heirs  or  assignee, 
a  deed  of  conveyance.  Section  130  provides 
that,  upon  the  deed  being  executed,  acknowl- 
edged, and  delivered  by  the  collector  to  the  pur- 
chaser, the  title,  both  in  law  and  equity,  shall 
vest  in  the  grantee." 

"It  is  evident  to  our  minds  that  it  was  not 
the  intention  of  the  Legislature  enacting  the 
statute  above  referred  to  and  quoted  to  vest  the 
title,  either  legal  or  equitable,  in  the  purchaser 
or  holder  of  the  certificate  of  purchase  of  lands 
or  town  lots  sold  for  payment  of  taxes,  until 
after  the  execution  and  delivery  of  a  deed  by 
the  collector  for  such  land  or  town  lota." 

In  Flemlster  v.  Flemister,  83  Oa.  79,  9  S. 
E.  724,  the  court  said: 

"The  question  is  whether  the  officers  certifi- 
cate of  the  tax  sale  passed  title  to  the  pur- 
chaser or  was  evidence  that  the  devisee  to 
without  title.  We  think  the  certificate  neither 
passed  title  nor  was  evidence  that  title  had 
ceased  to  be  where  it  was  before.  The  statutes 
of  the  United  States  on  the  subject  apply  to 
this  question,  and  are  decisive  of  it.  See  Her. 
St.  §§  3198,  3199  (U.  S.  Comp.  St.  1901.  p. 
2078).  They  contemplate  that  title  is  to  pass, 
not  by  certificate,  but  by  deed,  and  that  the 
certificate  is  to  be  evidence  of  the  right  to  a 
deed  or  to  the  redemption  money,  but  not  of 
any  direct  right  to  the  land  or  possession  there- 
of/' 

The  case  of  Tilson  v.  Thompson,  10  Pick 
(Mass.)  359,  has  no  reference  to  right  of  re- 
demption. The  question  there  was  whether 
a  tax  collector's  deed,  not  acknowledged  or 
recorded,  could  be  given  effect  as  against 
third  persons,  and  the  court  held  that  It 
could  not 

In  Boardman  v.  Boozewlnkel,  121  Mich. 
320,  80  N.  W.  37,  the  court  said: 

"Defendants  sought  to  rely  upon  a  tax  title. 
When  this  suit  was  commenced  no  deed  bad 
been  issued  upon  the  tax  sale.  A  deed  was  is- 
sued by  the  Auditor  General,  iust  before  the 
trial,  to  Edwin  F.  Uhl,  who  had  held  a  certifi- 
cate of  sale  for  some  years.  Until  the  pur- 
chaser at  a  tax  sale  obtains  a  deed,  no  title 
passes  to  him." 

In  Hilton  v.  Smith,  184  Mo.  499,  33  S-  W. 
464,  the  court  said: 

"At  the  time  the  back  tax  suit  was  commenc- 
ed, interpleader  Smith  held  certificates  of  the 
purchase  of  the  land  at  collector's  sales  for 
taxes  levied  for  the  years  1874  and  1875.  The 
time  allowed  by  the  law  (2  Wag.  St.  p.  1202.  c. 
118,  §  208)  in  which  the  owner  could  redeem 
had  expired,  and  he  was,  and  for  some  time  bad 
been,  entitled  to  a  deed.  What  title  to,  interest 
in,  or  lien  upon  land  a  certificate  of  purchase 
secures  to  the  holder  is  a  question  upon  which 
there  is  a  difference  of  opinion.    It  may  b» 
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said,  generally,  that  the  right  is  no  larger  than 
the  statute  gives.  The  law  of  1872  only  gives 
the  right  to  the  redemption  money  in  case  the 
land  is  redeemed,  and  to  a  deed  when  the  time 
of  redemption  has  expired.  In  the  absence  of 
provision  of  law  defining  the  rights  of  the  hold- 
er of  a  certificate  of  purchase,  the  generally  ac- 
cepted rule  is  that  until  the  delivery  of  a  deed 
he  takes  no  title  to  the  land,  either  legal  or 
equitable.  Black,  Tax  Titles,  |  322;  Bur- 
roughs, Taxn.  321." 

In  Burgin  y.  Rutherford,  56  N.  J.  Eq.,  666, 
38  Atl.  854,  defendant  had  become  the  ad- 
judicatee  at  a  tax  sale,  but  had  complied 
with  none  of  the  conditions  Imposed  upon 
him  by  the  law  under  which  he  had  acquir- 
ed for  obtaining  a  deed.  The  court  held  that 
his  right  was  a  mere  lien  upon  the  property, 
saying: 

"He  makes  no  allegation  that  any  of  the  in- 
cidents subsequent  to  the  sale,  such  as  notice 
to  owners  and  mortgagees,  expiration  of  a  year 
after  the  sale,  receipt  of  a  deed,  etc.,  which  the 
act  prescribes  as  prerequisites  to  the  vesting  of 
a  fee,  have  happened.'1 

In  Alexander  v.  Bush,  46  Pa.  62,  the  sole 
question  Is  whether  a  certain  bond,  necessary 
to  be  given  In  order  that  the  tax  title  there 
involved,  had  or  not  been  given;  the  plaintiff 
contending  that  the  presumption  from  lapse 
of  time  and  payment  of  taxes  was  that  such 
bond  had  been  given,  and  the  defendant  con- 
tending the  contrary.  The  case,  therefore, 
does  not  bear  upon  our  question. 

In  Singer's  Appear  (Pa.)  7  Atl.  800,  the 
court  held  that  mortgage  rights  upon  prop- 
erty are  not  divested  by  a  tax  sale  which, 
within  the  delay  for  redemption,  has  been 
set  aside  by  redemption.  The  court  does  not 
quote  the  statute  under  which  the  tax  sale 
had  taken  place,  but  In  the  argument  of 
counsel  It  Is  stated  that  a  sale  under  the  act 
under  which  the  sale  was  made  conveys  but 
an  inchoate  title,  and  does  not  affect  the  Hen 
on  property.  In  all  likelihood  that  decision 
was  one  based  upon  a  statute  similar  to  that 
under  which  the  sale  in  the  case  of  Thibo- 
daux  v.  Keller,  supra,  had  been  made.  For 
all  that  appears,  the  tax  purchaser  In  that 
case  may  have  held  merely  the  certificate 
such  as  Is  usually  Issued  pending  the  right  of 
redemption,  and  had  not  received  any  deed 
from  the  tax  collector. 

In  HIghtower  v.  Freedle,  6  Sneed  (Term.) 
312,  the  court  held  that  after  the  expiration 
of  his  term  of  office  a  sheriff  was  without  au- 
thority to  make  a  tax  deed.  The  case  does 
not  seem  to  be  at  all  in  point 

Langdon  v.  Templeton,  66  Vt.  173,  28  Atl. 
866,  was  a  suit  to  compel  the  owners  to  make 
title  to  the  purchaser,  who  heM  a  certificate, 
and  who  would  not  say  whether  a  tax  col- 
lector's deed  had  ever  Issued  or  not  The 
court  said: 

"Said  tax  sale  was  void,  and  therefore  it  did 
not  confer  even  an  equitable  title  on  the  pur- 
chasers thereat ;  much  leas  did  it  give  them  the 
right  to  call  in  the  legal  title,  for  no  legal  title 
was  thereby  ever  inchoated.  Nor  did  it  give 
color  of  title.  That  would  have  to  come  from 
the  collector's  deed,  which  was  never  given." 


In  Davenport  v.  Newton,  71  Vt  11,  42  Atl. 
Rep.  1087,  no  deed  had  been  made  to  the  pur- 
chaser, and  within  the  delay  for  redemption 
the  right  of  redemption  had  been  exercised 

In  Worthen  v.  Fletcher,  64  Ark.  662,  42  S. 
W.  900,  the  syllabus  reads: 

"Certificate  of  purchase  at  tax  sale  is  suffi- 
cient evidence  of  title  without  tax  deed  to  sup- 
port defense  of  adverse  possession  thereunder." 

In  Dorn  v.  Baker,  06  Cal.  206,  31  Pac.  37, 
the  syllabus  reads: 

"The  purchaser  at  a  tax  sale  of  land  held 
under  a  certificate  of  purchase  from  the  state 
acquires  only  an  equitable  title,  and  the  certifi- 
cate holder,  on  subsequently  completing  his  pur- 
chase and  procuring  a  patent  may  recover  the 
land  in  ejectment  against  the  tax  purchaser, 
where  no  equitable  defense  was  pleaded." 

In  Harrell  v.  Enterprise  Sav.  Bank,  183 
111.  538,  66  N.  E.  63,  the  syllabus  reads: 

"A  certificate  of  purchase  issued  at  a  tax  sale 
does  not  constitute  color  of  title,  and  a  tax 
deed,  subsequently  issued  on  such  certificate  of 
purchase,  will  not  relate  back,  so  as  to  consti- 
tute color  of  title  existing  before  the  actual  exe- 
cution of  the  deed." 

In  Huron  Land  Co.,  v.  Robarge,  128  Mich. 
686,  87  N.  W.  1032,  the  court  said: 

"The  defendant  was  a  trespasser.  He  obtain- 
ed no  right  under  his  tax  deed  to  enter  upon 
the  land  or  to  remove  the  timber  therefrom.  He 
could  obtain  no  possessory  title  thereto  under 
the  law  until  he  had  served  the  notice  required 
under  the  act  above  named,  and  the  plaintiff 
had  had  six  months  in  which  to  redeem.  Cor- 
rigan  v.  Davis,  125  Mich.  125,  83  N.  W.  1020. 
The  serving  of  this  notice  is  a  condition  to  vest- 
ing the  title  under  the  tax  proceedings  in  the 
tax  purchaser." 

In  Corrigan  v.  Davis,  125  Mich.  125,  83  N. 
W.  1020,  the  syllabus  reads: 

"Under  Public  Acta  1897  (Act  No.  229,  p. 
296,  §  142),  providing  that  no  purchaser  under 
any  tax  sale  shall  enter  into  possession  of  land 
so  purchased  until  six  months  after  notice  to 
the  party  in  interest,  a  purchaser,  taking  pos- 
session of  land  sold  for  delinquent  taxes  with- 
out giving  such  notice,  cannot  recover  the  pur- 
chase price,  or  the  amount  of  taxes  subsequent- 
ly paid,  in  a  proceeding  to  vacate  the  decree 
under  which  he  purchased." 

In  Busch  v.  Nester,  62  Mich.  881,  29  N.  W. 
911,  the  syllabus  reads: 

"Upon  the  acquisition  of  a  tax  certificate, 
and  before  receiving  the  subsequent  deed  neces- 
sary, a  party  who  enters  upon  the  land  concern- 
ed, and  cuts  logs  thereon,  has  acted  without 
right,  and  has  no  title  to  such  logs." 

In  Brewer  v.  Ireland,  67  N.  J.  Law,  31, 
50  Atl.  Rep.  437,  the  court  said: 

"The  only  Question  is  whether  the  statute 
under  which  the  defendant  holds  his  estate,  to 
wit,  the  tax  act  authorizes  him  to  cut  trees 
during  his  term.  The  pertinent  provisions  of 
that  act  are  that  the  purchaser  of  a  recorded 
tax  title  is  entitled  to  possession  of  the  land  de- 
scribed in  his  certificate  of  sale,  and  to  all  the 
rents,  issues,  and  profits  arising  therefrom  dur- 
ing his  term;  that,  if  redeemed  by  the  owner, 
the  purchaser  shall  recover  and  restore  to  him 
such  real  estate;  if  not  redeemed,  the  purchas- 
er, at  the  expiration  of  his  term,  shall  yield  up 
the  same  to  the  owner  in  as  good  state  and  con- 
dition as  when  he  took  possession  of  it  dam- 
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ages  resulting  from  ordinary  use  and  the  ele- 
ments excepted." 

In  Bailey  v.  People,  158  111.  52,  41  N.  E. 
784,  a  tax  purchaser,  who  held  only  a  cer- 
tificate, sought  to  take  advantage  of  a  reso- 
lution of  the  drainage  board  permitting  the 
landowners  of  the  district  to  pay,  In  coupons 
of  the  bonds  of  the  district,  the  taxes  of  the 
district;  he  sought  to  pay  with  the  bonds  of 
the  district  the  assessments  upon  the  land 
to  which  he  held  the  certificate.  The  court 
said: 

"An  appellant  is  in  no  sense  a  landowner, 
within  the  contemplation  of  that  order.  His 
only  interest  hi  the  lands  is  the  lien  represented 
by  his  tax  certificate,  and  is  adverse  to  the  in- 
terest of  landowners." 

After  having  completed  his  commentary  on 
the  certificate  of  sale,  Judge  Cooley  passes 
on  to  his  commentary  on  the  deed  of  sale, 
and  he  begins  in  this  way:  "The  tax  deed 
is  the  last  act  In  the  execution  of  the  stat- 
utory power,  and  all  conditions  precedent 
must  be  complied  with  before  It  can  lawfully 
be  given,"  etc  He  then  goes  on  and  notices 
elaborately  the  provisions  of  the  statutes  of 
the  different  states  regarding  the  conclusive- 
ness of  the  tax  deed  as  evidence.  He  no- 
where says,  either  directly  or  by  implication, 
that  the  deed  has  not  the  effect  of  divesting 
the  title  of  the  tax  debtor,  and  transferring 
it  to  the  purchaser. 

Of  course,  where  the  statute  provides,  as 
did  Act  No.  42,  p.  104,  of  1871,  that  the  pur- 
chaser shall  not  be  entitled  to  a  deed  of  sale 
until  after  the  expiration  of  the  delay  for 
redemption,  he  has  only  an  inchoate  title  so 
long  as  the  delay  for  redemption  has  not  ex- 
pired. But,  I  repeat,  the  question  of  what 
is  the  character  of  the  title  which  passes  un- 
der a  particular  tax  sale  is  one  entirely  de- 
pendent upon  the  provisions  of  the  legisla- 
tion under  which  the  tax  sale  has  been  made, 
and  Is  not  one  of  mere  abstract  law. 

In  Moore  v.  Boagnl,  111  La.  498,  35  South. 
716,  the  tax  title  was  said  to  have  been  in- 
choate; but  the  decision  does  not  Indicate 
under  what  legislation  the  tax  sale  there  in 
question  had  been  made.  The  case  turned 
upon  the  effect  to  be  given  to  a  certain  agree- 
ment the  parties  had  entered  into  subse- 
quently to  the  tax  sale.  What  was  said  by 
the  court  touching  the  Inchoateness  of  tax 
sales  was  said  merely  arguendo,  and  in  con- 
nection with  the  facts  of  that  particular  case. 

The  legislation  under  which  the  tax  sale 
Involved  in  the  instant  case  was  made  might 
have  abstained  from  according  to  the  tax 
debtor  the  right  to  redeem;  but  It  accorded 
him  that  right   It  did  so  in  these  words : 

Constitution:  "The  property  sold  shall  be  re- 
deemable at  any  time  for  the  space  of  one  year, 
by  paying  the  price  given,  with  twenty  per  cent, 
and  costs  added." 

Statute:  "Said  property  shall  be  redeemable 
at  any  time  for  the  space  of  one  year,  begin- 
ning on  the  day  when  the  said  deed  is  filed  of 
record  in  the  conveyance  record  in  the  parish  in 
which  the  property  is  situated,  by  paying  the 


price  given,  with  twenty  per  cent  and  costs  and 
penalty  added." 

It  is  not  said  here  that  no  deed  of  sale 
shall  be  delivered  to  the  purchaser  until 
after  the  delay  for  redemption  has  expired, 
nor  that  the  title  of  the  purchaser  shall  be 
inchoate,  nor  anything  else  from  which  an 
implication  could  arise  that  there  was  an  in- 
tention that  the  title  should  be  Inchoate. 
The  right  to  redeem  is  accorded,  simply  and 
purely.  What  is  accorded  to  the  tax  debtor 
is  the  plain,  ordinary,  right  of  redemption, 
and  nothing  more,  and  Its  effect  upon  the 
sale  is  precisely  that  of  the  ordinary  right 
of  redemption  in  ordinary  sales,  and  what 
that  is  the  Civil  Code  and  our  jurisprudence 
do  not  leave  doubtful  or  uncertain.  In 
Smith  v.  Dwlght,  10  La.  Ann.  604,  this  court, 
Spofford,  J.,  said: 

"In  a  sale  with  the  right  of  redemption  the 
real  title  passes  to  the  vendee  and  for  a  fixed 
price.  A  term  is  limited  (which  cannot  exceed 
ten  years),  within  which  alone  the  vendor  may 
defeat  the  sale  by  the  repayment  of  the  price. 
Meanwhile,  and  before  the  exercise  of  this  facul- 
ty, the  vendee,  with  the  single  reservation,  is 
the  owner;  the  fruits  belong  to  him;  he  owes 
no  account  for  them ;  he  pays  the  incidental  ex- 
penses of  the  property  as  an  owner." 

In  Calderwood  v.  Oalderwood,  23  La.  Ana. 
661,  this  court,  Wyly,  J.,  said: 

"The  stipulation  of  the  faculty  of  redemption 
in  the  contract  of  sale  does  not  prevent  the 
property  or  proprietorship  of  the  thing  from 
being  transmitted  in  entirety  to  the  purchaser. 
It  is  in  this  respect  that  the  sale  with  the  right 
of  redemption  differs  from  the  contract  of  pledge 
of  antichresis,  which  gives  the  pledgee  only  the 
possession  of  the  thing  pledged,  and  the  right  to 
reap  the  fruits  and  revenues  until  the  termina- 
tion of  the  pledge."  La,haye's  Note*  to  Code 
Napoleon,  art  1659. 

Dalloz  on  Sale,  No.  825,  says: 

"The  right  of  redemption  constitutes  a  resolu- 
tory condition,  and  not  a  suspensive.  In  conse- 
quence, the  purchaser  becomes  immediately  pro- 
prietor. He  can  exercise  all  the  rights  of  prop- 
erty. He  can  sell,  subject  to  a  resolution,  in 
case  the  right  of  redemption  be  exercised.  Un- 
til the  exercise  of  the  right  of  redemption  it  is 
the  purchaser  alone  who  can  dispose  of  the  prop- 
erty." 

See,  also,  Lawler  &  Hucks  v.  Cosgrove,  39 
La.  Ann.  490,  2  South.  34,  where  the  court 
Bermudez,  J.,  said  that  the  matter  was  "set- 
tled beyond  the  possibility  of  a  doubt" 

Excerpts  from  our  decisions  and  from  the 
French  authorities,  to  the  foregoing  effect 
could  be  multiplied,  but  these  will  suffice 
to  show  that  a  clause  of  redemption  does  not 
prevent  the  title  from  vesting  fully  in  the 
vendee,  subject  only  to  the  right  of  redemp- 
tion. Indeed,  if  the  state  bought  property 
at  ordinary  sale  subject  to  the  right  of  re- 
demption, it  would  never  enter  into  any  one's 
head  that  she  did  not  acquire  a  title,  or  that 
the  assessor  and  tax  collector  could  set  aside 
her  title  by  assessing  the  property  to  the 
former  owner,  and  collecting  taxes  from  him. 

It  Is  plain  that  a  purchaser  at  a  tax  sale, 
made  under  the  legislation  under  which  the 
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sale  In  this  case  was  made,  acquires  a  title 
sb  soon  as  the  deed  of  sale  is  recorded,  and 
It  is  equally  plain  that  the  state  is  placed  by 
such  legislation  on  precisely  the  same  footing 
as  an  ordinary  purchaser;  and,  finally,  it  is, 
if  possible,  still  plainer  that  the  assessor  and 
tax  collector  have  no  mandate  from  the  state 
to  set  aside  the  title  so  acquired. 

So  plain  is  all  this  that  I  do  not  believe 
the  learned  counsel  for  plaintiffs  would  con- 
tend that,  if  the  assessor  and  tax  collector 
bad  undertaken  to  set  aside  the  said  title 
of  the  state  directly  by  an  express  agree- 
ment or  notarial  instrument,  their  act  would 
have  had  the  slightest  effect  upon  the  legal 
situation;  but  the  contention  Is  that  what 
these  officers,  for  want  of  a  mandate,  could 
not  have  done  intentionally  and  directly, 
they  could  do  unintentionally  and  indirectly 
by  erroneously  assessing  the  property  to 
the  former  owner,  and  collecting  taxes  from 
him.  The  learned  counsel  for  plaintiffs 
would  be  as  reluctant  as  anybody  to  admit 
that,  under  ordinary  circumstances,  an  own- 
er's title  to  property  could  be  set  aside  by 
an  agent  without  authority,  or  that  what, 
for  want  of  mandate,  the  agent  could  not 
do  intentionally  and  directly  he  can  do  unin- 
tentionally and  Indirectly;  but  they  contend 
that  what,  under  ordinary  circumstances, 
would  thus  be  simply  impossible  and  out  of 
the  question,  is  entirely  feasible  and  legal 
and  reasonable  where  the  owner  happens  to 
be  the  state,  and  the  title  happens  to  have 
been  acquired  at  tax  sale. 

This  supposes  that  In  respect  to  being 
bound  by  the  acts  of  her  agents  the  state  is 
in  a  worse  position  than  an  ordinary  prin- 
cipal, and  that  property  which  the.  state 
acquires  at  tax  sale  does  not  belong  to  her 
the  same  as  It  would  have  belonged  to  a 
private  individual  had  a  private  individual 
been  the  purchaser  at  the  sale.  Now,  these 
suppositions  are  entirely  erroneous.  On  the 
contrary,  the  government  will  be  held  not 
to  be  bound  by  the  unauthorized  acts  of  its 
officers  in  many  cases  where,  under  like  cir- 
cumstances, an  ordinary  person,  would  be 
bound  by  the  act  of  his  agent.  Lee  v.  Mun- 
roe,  7  Cranch  (U.  S.)  366,  3  L.  Ed.  373 ;  Mof- 
fat v.  U.  S.,  112  U.  S.  25,  5  Sup.  Ct  10,  28 
Tj-  Ed.  623;  Gibbons  v.  U.  S.,  8  Wall.  (U.  S.) 
269,  19  L.  Ed.  453  ;  23  A.  &  E.  B.  383;  1  A. 
&  E.  E.  988.  And,  as  has  been  shown  here- 
inabove, the  state  Is  placed  by  the  legisla- 
tion under  which  the  tax  sale  In  this  case 
was  made  upon  precisely  the  same  footing 
as  an  ordinary  purchaser  so  far  as  title  is 
concerned,  and  in  a  better  position,  so  far 
as  possession  is  concerned,  because  the  or- 
dinary purchaser  is  bound  to  have  recourse 
to  the  courts  if  the  former  owner  will  not 
consent  to  give  up  possession,  whereas  It  is 
made  the  imperative  duty  of  the  sheriff  to 
take  immediate  possession  for  the  state. 

The  reason  assigned  for  thus  contending 
tbat  the  state  is  to  be  held  bound  by  the  un- 
authorized acts  of  her  said  agents  is  that 


she  is  estopped  from  contesting  the  validity 
of  said  act,  and  I  now  pass  to  the  discussion 
of  this  alleged  estoppel.  In  a  case  where 
property  of  the  state  which  had  been  acquir- 
ed otherwise  than  at  tax  sale  had  been  as- 
sessed and  sold  for  taxes,  and  the  claim  was 
made,  as  here,  that  the  state  was  estopped 
from  contesting  the  unauthorized  acts  of 
her  officers  in  thus  assessing  and  selling  her 
property,  this  court  made  short  shrift  of 
the  contention.  On  the  original  hearing  the 
present  Chief  Justice  was  the  organ  of  the 
court.  The  court  said : 

"The  assessing  officer,  who  assesses  property 
not  segregated  from  the  public  domain,  does  not 
bind  the  state.  The  land  not  being  taxable,  no 
title  passes,  and  the  state  is  not  estopped." 

On  the  rehearing,  Justice  Blanchard  being 
the  organ  of  the  court,  the  court  said : 

"No  estoppel  results  against  the  state  by  rea- 
son of  the  tact  that  the  tax  assessor  erroneously 
assessed  the  land  to  an  individual,  and  the  tax 
collector  sold  it  for  nonpayment  of  taxes  result 
ing  from  such  assessment.  The  state  cannot  be 
stripped  of  its  property  in  any  such  a  way." 

The  law  on  this  point  is  stated  in  Dillon 
on  Mun.  Corp.  §  562,  p.  558  (3d.  Ed.),  as 
follows : 

"A  municipality  owning  land  is  not  estopped 
to  claim  the  title  to  it  because  its  officers,  with- 
out authority,  have  assessed  the  same  to  a  pri- 
vate person,  returned  the  same  as  delinquent, 
and  subsequently  sold  it  at  tax  sale.  The  rea- 
son is  that  all  these  acts  of  its  officers  are  un- 
authorized and  void,  and  a  purchaser  at  a  tax 
sale  is  bound  to  take  notice  of  the  extent  of 
their  powers." 

The  fact  is  that  the  proposition  that  by 
assessing  and  collecting  taxes  on,  or  selling 
for  taxes,  the  property  of  the  state,  the  tax 
officers  of  the  state  do  not  create  an  estoppel 
against  the  state,  is  so  plain  as  not  to  be  op- 
en to  dispute.  And  this  Is  shown  by  the  fact 
that  if  the  state  bought  property  at  private 
sale,  with  or  without  reserve  of  the  right 
of  redemption,  her  title  could  not  be  set 
aside  by  the  process  of  assessing  the  proper- 
ty to  the  former  owners  and  selling  it  at 
tax  sale.  And  it  would  make  absolutely 
no  difference  whether  the  former  owners  had 
continued  In  possession  or  not.  For  Instance, 
the  state  bought  some  years  ago  a  sugar 
plantation  and  a  cotton  plantation  for  work- 
ing her  convicts.  If,  before  the  state  had 
taken  possession  of  these  plantations,  they 
had  been  assessed  to  the  former  owners, 
and  the  taxes  had  been  collected  from  these 
former  owners,  the  property  would  not  have 
thereby  reverted  to  these  former  owners,  nor 
any  estoppel  been  created  against  the  state; 
or  if  the  property  had  been  sold  to  satisfy 
these  taxes  thus  erroneously  assessed,  the 
tax  sale  would  have  been  simply  a  nullity, 
and  no  lawyer  would  have  been  found  to 
say  the  contrary.  And  the  reason  would 
have  been  simply  tbat  the  officers  would  have 
acted  without  authority. 

The  contention  In  support  of  this  estoppel 
must,  then,  be  that,  although  the  state  is  not 
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estopped  In  such  a  case  where  her  title  has 
been  acquired  In  some  way  other  than  by 
purchase  at  tax  sale,  she  Is  estopped  where 
her  title  has  been  acquired  at  tax  sale. 

This  distinction  could  be  sustained  In  prin- 
ciple only  If  It  could  be  shown  that  these 
officers  had  a  mandate  to  dispose  in  that 
manner  of  the  property  acquired  by  the  state 
at  tax  sale,  whereas  in  the  case  of  the  state's 
other  property  they  had  no  such  mandate. 
But  this  cannot  be  shown.  The  property 
acquired  by  the  state  at  tax  sale  belongs 
to  her  just  as  fully  and  completely  as  the 
property  which  she  has  acquired  in  any  other 
way,  and  the  Legislature  has  made  pro- 
vision just  as  specific  and  as  precise  touch- 
ing the  disposal  to  be  made  of  property  ac- 
quired by  the  state  at  tax  sale  as  it  has 
done  touching  the  disposal  of  any  of  the 
other  properties  of  the  state.  Express  pro- 
vision la  made  In  regard  to  such  property; 
and  these  provisions  would  be  simply  nulli- 
fied, and  the  legislative  will  frustrated,  if 
the  assessor  and  tax  collector,  with  the  aid 
of  the  Judiciary,  could  validly  set  aside  the 
state's  title  by  a  process  of  assessment  and 
collection  of  taxes  or  selling  at  tax  sale. 

It  stands  to  reason  that  such  a  thing  can- 
not be.  And  the  simple  reason  is  that  the 
said  acts  of  the  assessor  and  tax  collector 
are  unauthorized.  The  proposition  that  the 
state  cannot  be  estopped  by  the  unauthoriz- 
ed acts  of  her  officers  is  founded  upon  a 
plain  principle  of  the  law  of  agency,  and  Is 
universally  recognized  as  true. 

"Clearly,  the  state  cannot  be  estopped  by  the 
unauthorized  acts  of  its  officers."  Bigelow  on 
Estoppel  (4th  Ed.)  p.  33. 

Herman  on  Estoppel,  par.  676,  p.  810,  is  to 
the  same  effect. 

"The  principal  is  responsible  even  though  the 
special  act  committed  is  privately  forbidden  by 
him.  Supposing  the  act  in  question  was  inciden- 
tal to  the  discharge  of  the  agent's  office,  the 
principal  is  bound,  even  though  he  may  have 
privately  forbidden  the  act  It  should  be  re- 
membered, however,  that  public  agents  bind  the 
government  so  far  as  the  subjects  of  such  gov- 
ernment are  concerned,  only  to  the  extent  of  the 
powers  actually  conferred."  Wharton  on  Agen- 
cy and  Agents,  §  130. 

"The  doctrine  of  estoppel  applies  to  states  and 
public  municipalities  in  litigation  concerning 
property  rights.  But  neither  the  state  nor  a 
public  municipality  can  be  estopped  by  unau- 
thorized acts  of  its  agents."  Current  Law,  vol. 
5,  p.  1300. 

"Generally  speaking,  the  doctrine  of  equitable 
estoppel  does  not  apply  to  the  government,  at 
all  events,  in  the  case  of  unauthorized  acts  or 
omissions  on  the  part  of  its  officers  or  agents.*' 
10  Cyc.  7S0. 

"In  North  Carolina  the  rule  has  been  laid 
down  that  the  doctrine  of  estoppel  by  deed  does 
not  apply  as  against  the  state,  the  state  being 
a  sovereign,  but  (he  prevailing  rule  would  seem 
to  be  that  estoppel  may  arise  from  the  express 
grants  of  a  state  as  well  as  in  the  case  of  in- 
dividuals. But  such  estoppel  cannot  arise  from 
the  unauthorized  acts  of  the  agent  or  officer  of 
the  state."    A.  &  E.  E.  11,  p.  396. 

In  Pulaski  Co.  v.  State,  42  Ark.  118,  the 
state  claimed  ownership  of  a  certain  part  of 


a  building,  and  one  of  the  defenses  waa  that 
the  state  was  estopped  from  urging  the  claim 
because  it  had  at  one  time  attorned  to  de- 
fendant for  the  property.   The  court  said: 

"It  appears  that  daring  the  era  of  reconstruc- 
tion the  Chief  Justice  of  this  court  audited  and 
approved  an  account  for  rent  for  some  of  the 
rooms  in  controversy,  and  that  this  demand  was 
actually  paid  to  the  county  out  of  the  contingent 
fund  for  this  court.  But  no  such  payment  was 
authorized  by  law.  and  the  state  cannot  be  flop- 
ped by  the  unauthorized  acts  of  its  officers. 
Woodward  v.  Campbell,  39  Ark.  5S0 ;  Woodruff 
v.  Berry,  40  Ark.  251." 

The  superintendent  of  schools  of  Marion 
county,  acting  for  the  state  under  authority 
to  sell  school  lands,  sold  a  tract  of  land  situ- 
ated partly  in  Marlon  county  and  partly  to 
Polk  county.  He  was  without  authority  to 
sell  the  land  in  Polk  county.  Afterwards 
the  part  of  the  land  situated  In  Polk  county 
was  sold  to  another  person.  The  first  pur- 
chaser in  date  urged  that  the  state  was  es- 
topped to  set  up  title  to  land  which  its  legal 
representative  had  sold.  Held: 

"The  general  doctrine  that  where  parties  have 
clearly  manifested  an  intention  to  convey  and 
receive,  reciprocally,  a  certain  estate,  they  are 
estopped  from  denying  the  operation  of  the  deed 
according  to  such  intent,  and  that  an  after-ac- 
quired title  cannot  afterwards  be  set  up  by  the 
grantee,  cannot  be  invoked  against  the  state  in 
support  of  the  unauthorized  acts  of  its  officers 
or  agents,  however  long  acquiesced  in.  Within 
the  scope  of  this  rule,  it  is  held  in  this  case 
that  the  act  of  a  state  officer  in  conveying  land 
in  Polk  county,  when  his  authority  was  limited 
to  Marion  county,  is  entirely  void,  and  that  the 
state  is  not  estopped  by  his  conduct."  Salem 
Imp.  Co.  v.  McCourt,  26  Or.  93,  41  Pac.  1105. 

"State  not  estopped  by  acts  of  text-book  com- 
mission which  were  beyond  their  power."  Silver, 
Burdett  &  Co.,  v.  Indiana  State  Board  of  Educa- 
tion. 33  Ind.  App.  438.  72  N.  E.  829. 

"In  a  suit  to  quiet  title  brought  by  the  state, 
it  may  set  up  the  invalidity  of  a  tax  title  by 
which  defendant  claims,  even  thongh  acts  of  its 
agents  caused  such  irregularities."  State  v. 
Coughran,  19  S.  D.  271,  103  N.  W.  31. 

"Unauthorized  act  of  land  commissioner  in 
issuing  patents  under  veteran  donation  act  for 
land  which  had  already  been  allotted  to  the 
public  school  fund  could  not  operate  as  an  es- 
toppel against  the  state.  Eyl  v.  State  (Tex.  Civ. 
App.)  84  S.  W.  607." 

"Levy  of  taxes  on  land  does  not  estop  a  city 
or  Btate  to  claim  title  thereto."  Current  Law. 
citing  Turner  v.  Mobile.  135  Ala.  73.  33  South. 
132;  Slattery  v.  Heilperin,  110  La.  Sa  34 
South.  139 ;  City  of  Uniontown  v.  Berry,  72  S- 
W.  295.  24  Ky.  Law  Rep.  1692. 

"Where  special  agents  of  the  state,  with  pow- 
er to  sell  and  convey  particular  property,  in  the 
exercise  of  their  power  to  point  out  to  the  pur- 
chasers and  let  them  know  precisely  and  specifi- 
cally what  was  to  be  sold, .  pointed  oat  and 
designated  property  as  included  in  or  being  a 
part  of  the  property  to  be  sold  and  not  included 
in  the  statutory  designation  of  what  was  to  be 
sold,  the  state  is  not  estopped  to  show  the  farts 
by  proof  that  the  property  pointed  out  or  desig- 
nated was  not  part  of  what  was  to  be  sold,  as 
such  acts  were  entirely  beyond  the  scone  of  their 
authority,  and  the  state  would  not  be  bound 
thereby."  Indiana  Cent.  Canal  Co.  v.  State.  .T3 
Ind.  575. 

"Where  an  agent  .of  a  state,  authorized  to 
select  lands  in  a  particular  county  in  lieu  of 
school  lands  lost  therein,  by  sale  or  otberw:^. 
selects  and  conveys  land  in  another  county,  a 
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valid  title  to  such  lands  subsequently  acquired 
by  the  state  will  not  inure  to  the  benefit  of  the 
grantee,  since  no  estoppel  arises  against  the 
state."  Salem  Imp.  Co.  v.  McCourt,  26  Or.  93, 
41  Pac.  1105. 

In  Day,  etc.,  Co.  v.  State,  68  Tex.  553,  554, 

4  S.  W.  879,  the  court  said: 

"The  other  ground  of  estoppel  claimed  is  that 
as  the  officers  of  the  government,  who  have  pow- 
er to  issue  patents  in  proper  cases,  issued  the 
patents  under  which  the  appellant  claims,  and 
construed  the  law  as  authorizing  them  so  to  do, 
this  construction  is  conclusive  upon  the  state 
after  the  land  has  gone  into  the  hands  of  a  pur- 
chaser for  value.  The  state  cannot  be  estopped 
by  the  acts  of  any  of  its  officers,  done  in  the  ex- 
ercise of  a  power  not  conferred  upon  them,  any 
more  than  it  can  be  bound  by  contracts  made  by 
its  officers  wbich  they  were  not  empowered  to 
make.  The  powers  of  all  officers  are  defined  and 
conferred  by  law,  and  of  these  all  persons  who 
deal  with  them  must  take  notice.  Acts  done 
in  excess  of  the  power  conferred  are  not  official 
acts. 

"The  fact  that  executive  officers  of  the  state, 
in  excess  of  their  authority,  had  issued  patents 
to  other  persons  for  lands  similarly  situated,  or 
that  they  took  no  steps  to  advise  or  warn  the 
appellant  of  the  invalidity  of  the  patents,  or 
that  the  Legislature  had  not  passed  a  law  re- 
quiring suits  to  be  brought  to  vacate  the  pat- 
ents at  an  earlier  day,  cannot  affect  the  right 
of  the  state  to  maintain  this  suit.  No  one  can 
be  misled  for  the  want  of  notice,  who  has  no- 
tice ;  and  the  failure  of  the  state  earlier  to  take 
steps  to  have  the  patents  declared  void,  which 
the  appellants  must  be  held  to  have  known  were 
invalid,  cannot  affect  its  right  to  do  so  at  any 
time.  That,  since  the  locations  were  made  un- 
der which  the  appellant  claims,  the  lands  which 
were  subject  to  location  under  the  certificates 
have  been  exhausted,  in  legal  methods,  furnishes 
no  reason  why  the  appellant  should  be  permit- 
ted to  hold  lands  which  it  does  not  own,  or  why 
the  state  shall  be  precluded  from  enforcing  its 
right  to  what  belongs  to  it." 

In  the  case  of  People  v.  Brown  et  al.,  67 
III.  438,  the  court  said: 

"As  between  individuals,  it  is  no  doubt  true 
if  one,  by  words  or  conduct,  willfully  causes  an- 
other to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  upon  it  so  as 
to  change  his  previous  condition,  he  will  be  es- 
topped to  deny  the  truth  of  the  representation. 
As  between  the  government  and  an  individual, 
we  have  found  no  case  holding  the  former  would 
be  estopped  by  any  statement  of  its  officials 
from  recovering  its  own. 

"It  is  familiar  doctrine  that  the  state  is  not 
embraced  within  the  statute  of  limitations  unless 
specially  named,  and.  by  analogy,  would  not 
fall  within  the  doctrine  of  estoppel.  Its  rights, 
revenues,  and  property  would  be  at  fearful  haz- 
ard should  this  doctrine  be  applicable  to  a 
state.  A  great  and  overshadowing  public  policy 
of  preserving  these  rights,  revenues,  and  prop- 
erty from  injury  and  loss  by  the  negligence  of 
public  officers  forbids  the  application  _  of  the 
doctrine.  If  it  can  be  applied  in  this  case, 
where  a  comparatively  small  amount  is  involved, 
it  must  be  applied  where  millions  are  involved, 
thus  threatening  the  very  existence  of  the  gov- 
ernment" ' 

This  would  go  to  show  that  the  doctrine 
of  estoppel  does  not  apply  at  all  to  the  state, 
and  such  Is  the  doctrine  In  several  states; 
but  In  Louisiana  the  contrary  Is  held,  not  In 
any  case,  however,  where  the  act  from  which 
the  estoppel  was  held  to  have  resulted  was 
unauthorized. 


In  the  case  of  State  v.  Brewer,  64  Ala.  298, 
299,  the  court  said: 

"But  it  is  urged  the  estate  is  estopped  from 
claiming  a  correction  of  the  mistake,  because 
the  relator,  relying  upon  its  allowance,  paid  the 
county  tax  into  the  county  treasury.  Estoppels 
against  the  state  cannot  be  favored.  They  may 
arise  from  its  express  grants  (Magee  v.  Hallett, 
22  Ala.  699),  but  cannot  arise  from  the  laches 
of  its  officers ;  not  on  the  notion  of  extraordi- 
nary prerogative,  but  upon  a  great  public  pol- 
icy. U.  S.  v.  Kirkpatrick,  9  Wheat.  (U.  S.)  »35, 
6  L.  Ed.  199.  All  who  deal  with  the  officer  or 
agent  of  the  government  must  inquire  at  their 
peril  into  the  extent  of  their  power.  The  law — 
the  public  law,  of  which  courts  and  individuals 
are  bound  to  take  notice,  and  of  which  no  party 
can  claim  ignorance — is  the  source  of  the  power 
of  the  auditor,  defining  it  with  clearness  and 
certainty.  He  is  not  clothed  with  the  power  of 
crediting  any  claim  binding  on  the  state,  and, 
to  sanction  and  support  any  credit  he  may  al- 
low in  the  settlements  of  the  accounts  of  any 
officer  charged  with  the  collection  of  the  public 
revenue,  the  law  entitling  him  to  the  credit  must 
be  shown.  Floyd.  Acceptances,  7  Wall.  (U.  S.) 
676.  19  L.  Ed.  169 ;  Johnson  v.  U.  S.,  5  "Mason, 
441,  Fed.  Cas.  No.  7.419.  It  was  not  within 
the  scope  of  the  powers  of  the  auditor  to  allow 
the  credit,  and  the  act  of  no  agent,  public  or 
private,  not  within  the  scope  of  agency,  can 
bind  the  principal  by  way  of  estoppel,  no  mat- 
ter how  much  reliance  may  have  been  placed 
upon  it." 

In  line  with  the  views  here  expressed  by 
the  Supreme  Court  of  Alabama  are  the  deci- 
sions of  this  court  In  the  case  of  State  ex  rel. 
Salomon  &  Simpson  v.  Graham,  23  La.  Ann. 
402,  and  State  ex  rel.  Nixon  v.  Graham,  25 
La.  Ann.  433,  and  State  v.  Clinton,  28  La. 
Ann.  393. 

In  Village  of  Bolivar  v.  Pittsburg,  etc.,  R. 
Co.,  88  App.  Dlv.  387.  84  N.  Y.  Supp.  678,  the 
court  held  that  a  village  was  not  estopped  by 
action  of  trustees  In  approving  grade  crossing 
without  authority  of  railroad  commissioners. 

In  the  case  of  Florence  Oil  &  Refining  Co. 
.  v.  Orman,  19  Colo.  App.  79,  73  Pac.  628,  the 
court  held  that  the  state  board  of  land  com- 
missioners were  not  estopped  by  act  of  Its 
register,  he  having  no  authority  In  respect 
thereto. 

The  foregoing  authorities  are  conclusive  on 
the  point  that  a  state  cannot  be  estopped  by 
the  unauthorized  acts  of  Its  officers.  In  the 
case  of  State  v.  Taylor,  28  La.  Ann.  460, 
which  is  the  leading  case  In  this  state  on  the 
subject  of  estoppel  against  the  state,  the 
state,  through  her  proper  officers,  had  inter- 
vened in  a  suit,  and  claimed  certain  rights 
under  certain  acts  of  the  Legislature  and  had 
done  so  successfully.  Later,  when  the  same 
act  was  opposed  to  her  by  the  same  party  and 
in  the  same  connection,  she  claimed  that  the 
said  legislative  act  was  unconstitutional. 
The  court  held  that  she  was  estopped. 

In  State  v.  Ober,  34  La.  Ann.  360,  which  Is 
the  next  case  in  order  in  which  estoppel  was 
held  to  apply  to  the  state,  suit  was  brought 
by  the  state  to  annul  a  sale  of  school  lands 
on  the  ground  of  irregularities.  The  sale  had 
been  partly  on  credit,  and  later  the  state  had 
brought  suit  for  this  credit  part  of  the  price. 
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and  had  caused  the  land  to  be  seized,  and  to 
be  sold  at  Judicial  sale.  The  property  had 
•been  bought  at  this  judicial' sale  by  persons 
knowing  nothing  of  the  irregularities  in  the 
original  sale,  and  had  passed  into  the  hands 
of  third  persons  equally  in  good  faith.  The 
state  was  held  to  be  estopped. 

In  the  foregoing  cases,  as  well  as  in  that 
of  State  ex  rel.  Morgan  v.  Board  of  Liquida- 
tion, 28  La.  Ann.  121,  the  estoppels  in  ques- 
tion were  judicial  estoppels  resulting  from 
suits  which  had  been  brought  with  due  au- 
thority, and  in  which  the  state  had  been  suc- 
cessful. 

In  Railroad  Co.  v.  Sledge,  41  La.  Ann.  896, 
6  South.  725,  and  Mower  v.  Kemp,  42  La. 
Ann.  1007,  8  South.  830,  the  estoppel  was 
founded  upon  an  act  of  the  Legislature,  and 
the  question  can  hardly  be  said  to  have  been 
one  of  estoppel  at  all. 

In  State  v.  N.  O.  City  &  Lake  Ry.  Co.,  104 
La.  685,  29  South.  312,  the  Legislature  had 
granted  a  franchise  along  the  banks  of  the 
New  Basin  Canal  in  this  city  for  an  indefi- 
nite time,  and  this  franchise,  with  full  knowl- 
edge of  the  state  and  without  objection  on  her 
part,  had  been  transferred  to  the  defendant 
for  a  valuable  consideration,  and  the  defend- 
ant had  been  enjoying  the  franchise  for  many 
years  without  further  notice  from  the  state, 
when  suit  was  brought  by  the  state  to  recover 
from  the  defendant  the  value  of  the  use  of 
this  franchise  In  these  past  years ;  and  the 
court  held  that  the  state  was  estopped  by 
the  act  of  the  Legislature,  and  by  her  silence 
and  acquiescence. 

These  decisions  are  in  no  way  counter  to 
the  proposition  that  the  state  cannot  be  es- 
topped by  the  unauthorized  acts  of  her  offi- 
cers. The  officers  who  brought  the  suits  from 
which  the  judicial  estoppels  were  held  to 
have  resulted  were  fully  authorized  to  bring 
them,  and,  as  a  matter  of  course,  any  action 
on  the  part  of  the  Legislature  estops  the 
state.  When  the  Legislature  acts  it  is  the 
state  that  is  acting,  and,  when  the  law  offi- 
cers of  the  state  bring  a  suit  which  they 
have  full  authority  to  bring,  it  is  again  the 
state  that  is  acting,  and  the  equitable  conse- 
quences of  these  actions  thus  taken  by  the 
state  are  binding  upon  her  in  the  same  way 
that  such  equitable  consequences  are  binding 
upon  private  individuals;  but  when  an  as- 
sessor or  a  tax  collector  has  acted  without 
authority,  or  the  two  have  acted  together 
without  authority,  the  state  has  not  acted, 
and  is  not  bound  by  their  acts,  and  no  equi- 
table consequences  can  flow  against  the  state 
from  their  said  unauthorized  acts.  To  hold 
otherwise  would  be  to  hold  that  the  state  was 
bound  by  estoppel  in  a  case  where,  under  like 
circumstances,  a  private  individual  would  not 
be  bound. 

To  make  this  very  plain,  let  us  Illustrate 
the  situation  by  supposing  an  exactly  paral- 
lel case  between  individuals.  Let  us  sup- 
pose a  certain  man  has  a  separate  mortgage 


upon  every  piece  of  property  in  a  parish,  pre- 
cisely as  the  state  has  a  Hen  resulting  from 
the  recording  of  the  assessment  roll,  and  let 
us  suppose  that  this  mortgage  creditor,  who 
lives  abroad,  has  turned  over  his  mortgage 
notes  to  a  resident  agent,  with  instructions 
to  collect  the  Interest  on  the  notes  year!y. 
and  when  the  interest  Is  not  paid  to  foreclose 
the  mortgage,  and  in  case  at  the  foreclosure 
sale  no  bid  is  made  equal  to  the  amount  of 
the  mortgage  debt  then  to  bid  in  the  property 
and  take  possession  of  it  immediately  and 
collect  the  rents  (precisely  the  Instructions 
which  the  revenue  law  gives  to  tfie  tax  col- 
lectors); and  let  us  suppose  that  the  mort- 
gage acts  stipulate  that  the  mortgage  debtor 
shall  have  one  year  from  the  sale  In  which 
to  redeem  his  property  by  paying  the  interest 
accrued  up  to  the  date  of  sale,  plus  the  costs 
of  the  sale  and  20  per  cent,  upon  said  interest 
and  costs,  and  that  in  case  of  such  redemption 
the  sale  shall  be  .considered  as  never  having 
taken  place  and  the  mortgage  shall  revive 
(precisely  as  is  the  situation  in  the  matter 
of  taxes  and  tax  sales);  and  let  us  suppose 
that  the  agent  accordingly  buys  in  one  of  the 
properties  at  sheriff's  sale,  an  that  the  sher- 
iff's deed  duly  provides  that  the  former  own- 
er shall  have  one  year  to  redeem  as  provid- 
ed In  the  mortgage  act,  but  that  the  agent,  in- 
stead of  taking  possession  and  collecting  the 
rents  and  revenues  for  his  principal,  suffers 
the  former  owner  to  remain  in  possession  and 
enjoy  the  revenues,  and  thereafter  receives 
from  him  yearly  the  interest  which  would 
have  accrued  on  the  debt  hi  these  subsequent 
years  if  the  sale  had  not  taken  place  (precise- 
ly as  happened  in  the  case  at  bar)— under 
these  circumstances,  would  any  one  say  that 
law,  or  equity,  or  the  commonest  justice, 
would  hold  that  the  title  to  the  property,  ac- 
quired at  the  judicial  sale,  had  been  set  aside, 
or  would  attribute  to  the  redemption  of  the 
property  those  amounts  paid  towards  the  sat- 
isfaction of  the  interest  which  would  have 
accrued  on  the  debt  if  the  sale  had  not  taken 
place?  Is  it  not  plain  that  the  utmost  stretch 
of  equity  could  not  allow  the  former  owner 
anything  more  than  a  prolongation  of  the  de- 
lay for  redemption  for  the  space  of  one  year 
from  his  last  payment,  and  even  that  much 
only  on  the  supposition  that  he  was  ignorant 
of  the  extent  of  the  powers  of  the  agent,  and 
believed  the  agent  had  the  power  to  prolong 
the  delay  for  redemption  in  that  manner? 
And  such  a  supposition,  let  It  be  noted,  could 
not  be  Indulged  in  the  case  of  the  parents  of 
plaintiff  with  regard  to  the  authority  of  the 
tax  collector,  because  It  is  elementary  in  the 
law  of  agency  that  every  one  dealing  with  a 
public  officer  whose  authority  Is  delegated  by 
statute  Is  conclusively  presumed  to  know  the 
extent  of  such  authority. 

In  Rossire  v.  City  of  Boston,  4  Allen, 
(Mass.)  57,  the  Supreme  Court  of  Massachu- 
setts held  the  acts  of  the  assessor  and  tax 
collector  In  assessing  the  property  of  the  city 
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to  a  private  individual,  and  gelling  it  to  sat- 
isfy the  tax  thus  assessed,  did  not  estop  the 
city  from  claiming  its  property,  the  said  of- 
ficers having  had  no  authority  In  the  prem- 
ises. 

In  Berry  v.  Bickford,  63  N.  H.  328,  the  Su- 
preme Court  of  New  Hampshire  held  as  fol- 
lows: 

"A  town  purchasing  realty  sold  for  taxes  is 
not  estopped  to  set  up  the  title  so  acquired  by 
the  fact  that  the  collector  before  the  deed  is 
given  taxed  the  premises  to  the  owner,  who  paid 
the  taxes,  as  a  town  cannot  be  estopped  by  the 
wrongful  or  unauthorized  act  of  such  collector." 

In  State  v.  Jahraus,  117  La.  286,  41  South. 
575,  116  Am.  St.  Rep.  208,  this  court  said: 

"The  government  is  not  liable  for  the  wrongs 
committed  by  its  officers,  even  though  third  per- 
sons are  concerned ;  that  it  is  not  bound  by  the 
neglect  of  officers;  that  the  acquired  rights  of 
the  government  cannot  be  destroyed  by  the  lach- 
es of  its  agents." 

In  support  of  this  the  court  cites  a  list  of 
authorities. 

A  man  is  estopped  when  he  has  fraudulent- 
ly or  negligently  done  some  act,  or  failed  to 
do  some  act,  as  the  result  of  which  some  oth- 
er person  has  changed  position  to  that  per- 
son's disadvantage.  Now,  has  the  state  in 
this  case  been  guilty  of  any  fraud,  or  of  any 
negligence  of  omission  or  commission?  Of 
course,  if  the  assessor  and  tax  collector  are 
said  to  be  the  state,  the  case  might  be  dif- 
ferent; but  the  assessor  and  tax  collector  are 
not  the  state.  In  such  a  case  the  only  func- 
tionary which  could  be  said  to  be  the  state 
would  be  the  Legislature;  and  if,  In  the  in- 
stant case,  the  Legislature  has  been  guilty  of 
any  negligence  of  omission  or  commission,  I 
do  not  know  what  it  Is. 

An  estoppel,  certainly,  would  not  be  sought 
to  be  based  upon  the  fact  that  the  yearly 
$3.49  had  been  paid  into  the  state  treasury. 
I  imagine  no  one  would  venture  to  assert 
that  the  state  could  be  estopped  from  claim- 
ing her  property  simply  because  the  price 
of  the  unauthorized  sale  of  It  had  been  re- 
ceived Into  her  treasury.  Such  a  proposition 
would  be  simply  absurd.  If  the  state  has 
received  into  her  treasury  any  money  to 
which  she  is  not  entitled,  the  remedy  Is  to 
return  the  money,  and  not  to  ratify  and  con- 
firm the  unauthorized  acts  of  the  officer  as 
the  result  of  which  the  money  has  gone  into 
the  treasury.  Moreover,  In  the  instant  case, 
the  plaintiffs  would  not  even  have  an  equita- 
ble claim  for  the  return  of  the  yearly  pay- 
ments of  $3.49,  since,  as  already  shown,  those 
payments  were  not  nearly  equal  to  the  value 
of  the  use  of  the  property,  which  use  belong- 
ed to  the  state  under  the  positive  terms  of 
the  statute,  and  would  have  to  be  accounted 
for  by  the  plaintiff  on  the  principle  that  he 
who  seeks  equity  must  do  equity. 

The  state  has  therefore  done  nothing  for 
which  she  should  be  estopped,  and  the  par- 
ents of  plaintiffs  have  suffered  no  injury 
which  could  entitle  them  to  invoke  an  estop- 


pel. And  another  peremptory  reason  why 
they  could  not  Invoke  the  estoppel  In  question 
Is  that  they  had  received  due  notice  of  the 
tax  sale.  I  find  the  law  on  this  point  stated 
In  11  A.  &  E.  E.  434,  as  follows: 

"It  may  be  stated  as  a  general  rule  that  it  is 
essential  to  the  doctrine  of  equitable  estoppel 
that  the  party  claiming  to  have  been  influenced 
by  the  conduct  or  declarations  of  another  to  his 
injury  was  himself  not  only  destitute  of  knowl- 
edge of  the  state  of  the  facts,  but  was  also  desti- 
tute of  any  convenient  or  available  means  of  ac- 

Juiring  such  knowledge,  and  that  where  the 
acts  are  known  to  both  parties,  or  both  have 
the  same  means  of  ascertaining  the  truth,  there 
can  be  no  estoppel." 

The  decisions  Invoked  by  plaintiffs  In  sup- 
port of  this  estoppel  have  no  application  to 
such  a  case. 

In  Breaux  v.  Negrotto,  43  La.  Ann.  426,  9 
South.  502,  and  PItre  v.  Schlesllnger,  110  La. 
236,  84  South.  425,  the  sole  question  was 
whether  the  state  could  Invoke  prescription 
when  the  tax  collector  had  not  taken  actual 
possession  of  the  property  as  he  Is  required 
by  law  to  do,  but,  on  the  contrary,  continued 
to  collect  taxes  from  him  on  it,  thereby  ac- 
knowledging that  he  was  In  possession.  The 
doctrine  of  these  decisions  is  that  the  party 
out  of  possession  cannot  plead  prescription 
against  the  party  In  possession.  The  estop- 
pel Invoked  against  the  state  in  those  cases 
was  not  for  the  purpose  of  divesting  the 
state's  title  to  her  property,  but  was  for  the 
purpose  of  precluding  the  state  from  Invok- 
ing prescription  against  the  suit  of  the  tax 
debtor  to  recover  his  property. 

In  those  cases  the  tax  sale  had  not  been 
preceded  by  due  notice  as  in  this  case. 

In  the  Pitre  v.  Schlesllnger  Case  the  court 
cited  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Martin  v. 
Barbour,  140  U.  S.  646,  11  Sup.  Ot.  944,  35  L. 
Ed.  546.  In  that  decision  the  act  of  the 
assessor  and  the  tax  collector  in  continuing 
to  assess  the  property  to  the  former  owners, 
and  to  collect  the  taxes  from  these  owners, 
was  held  to  have  suspended  the  course  of 
the  delay  for  redemption.  This,  I  think,  is 
as  far  as  equity  could  possibly  go  in  such  a 
case.  If  the  tax  officers  Instead  of  doing 
what  the  law  requires  that  they  should  do, 
whereby  the  tax  debtor  would  be  informed  of 
the  sale  of  his  property  and  have  some 
chance  of  protecting  it,  do  the  very  opposite, 
and  thereby  lull  him  into  a  false  security 
until  the  delay  for  redemption  has  expired, 
the  state  could  not  profit  by  their  said  con- 
duct without  becoming  a  sharer  in  it  The 
difference  between  those  cases  and  the  in- 
stant one  is  that  in  them  the  state  would 
have  had  to  derive  her  title  through  the  acts 
which  were  urged  as  estoppels,  whereas  in 
this  case  she  does  not  have  to  profit  by  those 
acts  for  maintaining  her  title,  but  has  simply 
to  plead  that  the  acts,  having  been  unauthor- 
ized, cannot  divest  her  title. 

The  proposition  that  when  property  acquir- 
ed by  the  state  at  tax  sale  is  continued  to 
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be  assessed  to  the  former  owners  the  state 
loses  her  title  by  estoppel  has  it  must  be  ad- 
mitted, the  sanction  of  dicta  In  the  cases  of 
Booksh  v.  Wilbert,  115  La.  351,  39  South.  9, 
and  Gilmore  v.  Schenck,  115  La.  399,  39 
South.  40.  These  dicta  are  founded  upon 
the  decision  in  Pitre  v.  Schlesllnger  and  Mar- 
tin v.  Barbour,  supra. 

In  the  case  of  Booksh  v.  Wilbert,  the  tax 
sale  was  annulled  on  the  ground  of  dual  as- 
sessment, and  what  was  said  In  regard  to  the 
tax  collector's  having  waived  the  title  of  the 
state  was  given  as  an  additional,  but  not  as 
a  necessary,  reason.  And  so  in  Gilmore  v. 
Schenck,  what  was  said  In  regard  to  the  tax 
collector's  having  waived  the  title  of  the 
state  was  said  after  the  title  of  Gilmore  had 
been  sustained  on "  the  prescription  of  10 
years  and  In  a  case  where  the  state  never 
had  any  title.  This  supposed  estoppel  was 
merely  referred  to  as  an  additional  reason. 

An  expression  of  opinion  upon  which  the 
case  might  perhaps  have  been  decided,  but 
upon  which  it  was  not  actually  or  necessarily 
decided  may  not  be  exactly  a  mere  dictum, 
but  it  cannot  be  said  to  have  the  force  and 
weight  of  a  precedent.  That  it  is  not  to  be 
considered  as  determinative  of  the  case  Is 
shown  by  the  fact  that  the  Supreme  Court 
of  the  United  States  will  not  grant  a  writ  of 
error  upon  it,  even  though  it  should  Involve 
a  federal  question.  Eustis  v.  Bolles,  150  U.  S. 
3G1,  14  Sup.  Ct.  131,  37  L.  Ed.  1111.  A  good 
Illustration  of  why  such  an  extra  expres- 
sion of  opinion  should  not  be  given  too  much 
weight  is  found  in  these  two  same  cases  of 
Gilmore  v.  Schenck  and  Booksh  v.  Wilbert 
These  two  cases  were  before  the  court  at  the 
same  time.  Because  of  this  extra  reason, 
Monroe  and  Provosty,  JJ.,  would  not  concur 
in  the  opinion  in  one  of  the  cases,  but  con- 
curred only  in  the  decree,  and  yet  they  con- 
curred in  the  opinion  itself  in  the  other;  an 
Inconsistency  which  can  be  explained  only  on 
the  theory  that,  when  the  decision  was  read 
in  consultation,  this  extra  reason  attracted 
their  attention  in  the  one  case  and  did  not 
in  the  other,  owing  doubtless  to  the  greater 
prominence  given  to  It  in  the  one  case  than 
In  the  other  The  case  of  State  v.  New  Or- 
leans, 112  La.  411,  36  South.  475,  is  distin- 
guishable on  its  facts. 

The  first  case,  so  far  as  I  know,  where  It 
was  sought  to  Induce  this  court  to  hold  that 
the  state  could  be  divested  of  her  title  by  the 
assessor  and  tax  collector  In  assessing  the 
property  to  a  private  person  and  collecting 
taxes  thereon,  was  that  of  In  re  Seim,  111 
La.  554,  35  South.  744.  That  was  a  case 
where,  for  20  years,  the  tax  debtor  had  con- 
tinued in  possession  and  paid  taxes,  and 
when  other  equitable  considerations  appeal- 
ed very  strongly  to  the  court. 

The  opinion  first  brought  in,  which  had 
yielded  to  this  strong  equity,  was  not  con- 
curred in.  Two  of  the  justices  concurred 
only  in  the  decree  and  two  dissented.  A  re- 
hearing was  granted,  and  on  tbe  rehearing 


the  court  found  means  of  reaching  the  same 
goal  by  another  route. 

Opposed  to  the  formidable  array  of  au- 
thorities hereinabove  given,  and  to  the  con- 
census of  the  text-books,  to  the  effect  that 
a  state  cannot  be  estopped  by  the  unauthor- 
ized acts  of  her  officers,  is  the  decision  in  Gulf 
States  Land  Co.  v.  Wade.  51  La.  Ann.  252,  25  • 
South.  105.    In  that  case  the  property  of 
Sarah  J.  Dunbar,  which  had  been  adjudicat- 
ed to  the  state  in  1883  for  the  taxes  of  1881 
and  1882,  amounting  to  $42.27,  and  had  not 
been  redeemed,  was  assessed  in  1886  to  Wid- 
ow Sophie  Wade,  and  under  this  assessment 
was  sold  at  tax  sale  to  R.  C.  Wade,  the  price 
of  the  sale  being  $16.88.   Subsequently,  by  a 
regular  sale  pursuant  to  law.  the  state  sold 
the  property  to  the  Gulf  State  Land  Com- 
pany.  The  court  held  that  the  title  acquir- 
ed under  the  Irregular  sale  by  the  tax  col- 
lector without  authority -was  the  better  title, 
because  the  state  was  estopped  from  contest- 
ing It,  and  it  was  the  first  in  time.  The  re- 
sult was  that  the  state  lost  money,  and  was 
placed  In  tbe  attitude  of  selling  something 
which  did  not  belong  to  her.    The  court 
without  discussion,  and  apparently  without 
stopping  to  inquire  whether  estoppel  applied 
in  such  a  case,  declared  that  the  state  was 
estopped.    The  line  of  reasoning  is  that  the 
state,  having  sold  the  property  to  R  C 
Wade,  could  not  disregard  her  said  sale, 
and  sell  the  property  a  second  time  to  the 
Gulf  States  Land  Company.    This  line  of 
reasoning  takes  for  granted  that  when  the 
tax  collector  has  acted  the  state  has  acted. 
But  in  all  such  cases  the  question  is  whether 
the  state  has  acted;  whether  she  is  bound 
by  the  unauthorized  acts  of  the  tax  collector. 
Of  course,  where  the  state  has  sold  property 
to  one  person  she  cannot  validly  sell  it  to 
another;  but  where  an  officer  of  the  state 
has  sold  her  property  without  authority, 
nay,  in  violation  of  a  statute  expressly  for- 
bidding him  to  do  so,  can  it  be  said  that  his 
act  is  that  of  the  state? 

For  the  foregoing  reasons  I  respectfully  dis- 
sent. 

(121  La.) 

No.  17,009. 

ESTOPINAL  v.  SPICUZZA  et  al. 

(Supreme  Court  of  Louisiana.    June  22.  190S.I 

Elections — Qualifications  or  Votkes— Res- 
idence. 

A  person  who  has  a  business  office  in  New 
Orleans  and  none  in  Plaquemines,  who  has 
never  'lived  in  Plaquemines,  and  who  has  a 
home  in  New  Orleans  and  none  in  Plaquemines, 
does  not  acquire  the  right  to  vote  in  Plaque- 
mines simply  from  the  fact  that  he  spends  th« 
greater  part  of  his  time  on  board  of  a  boat 
which  plies  between  New  Orleans  and  Pilot 
Town,  in  Plaquemines,  a  voyage  nearly  wholly 
within  the  parish  of  Plaquemines. 

[Ed.  Note.— For  cases  in  poiut,  see  Cent.  DU. 
vol.  18,  Elections,  §§  67-74.] 

(Syllabus  by  the  Court.) 
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Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  Plaquemines ;  Nemours 
Henry  Nunez,  Judge. 

Separate  actions  by  B.  F.  Estopinal  against 
Miguel  Splcuzza,  Peter  Spicuzza,  and  Thomas 
Spicuzza,  consolidated  on  appeal.  Judgments 
for  plaintiff,  and  defendants  appeal.  Affirmed. 

John  Dymond,  Jr.,  for  appellants.  Warren 
Doyle,  for  appellee. 

PROVOSTT,  J.  Three  separate  suits, 
against  as  many  defendants,  have  been  con- 
solidated In  this  appeal,  and  have  been  sub- 
mitted without  brief.  The  object  of  the  suits 
is  to  have  the  defendants  stricken  from  the 
registration  roll  of  the  parish  of  Plaquemines 
for  the  alleged  reason  that  they  are  not  resi- 
dents of  the  parish. 

The  three  defendants  are  brothers  and  Joint 
owners  of  two  boats  which  ply  between  Pilot 
Town,  in  the  parish  of  Plaquemines,  and  New 
Orleans.  Two  of  the  defendants  act  as  cap- 
tain of  the  boats,  and  one  as  clerk.  They 
hare  an  office  in  New  Orleans,  and  none  in 
Plaquemines.  Their  families  reside  in  New 
Orleans.  They  have  never  resided,  and  are 
not  shown  to  have  ever  voted,  in  Plaque- 
mines; while  one  at  least  of  them  was  at  one 
time  registered  in  New  Orleans.  Each  boat 
makes  eight  trips  a  month  to  Pilot  Town,  and 
defendants  spend  most  of  their  time  on  board. 
They  sleep  on  board  when  at  Pilot  Town. 
Their  claim  is  that  the  boats  are  their  prin- 
cipal establishment  and  their  residence,  and 
that  these  boats  are  nearly  all  the  time  in  the 
parish  of  Plaquemines,  since  nearly  the  entire 
length  of  their  voyage  is  within  the  limits  of 
that  parish. 

Manifestly,  the  defendants  are  residents  of 
the  city  of  New  Orleans. 

Judgments  affirmed. 

(121  La.) 
No.  17,010. 
ESTOPINAL  v.  MICHEL  et  al. 
(Supreme  Court  of  Louisiana.    Jane  22,  1908.) 

1.  Elections  —  Votehs  —  Qualifications— 
"Residence." 

The  term  "residence,"  used  by  the  Con- 
stitution in  fixing  the  qualification  of  voters, 
does  not  mean  domicile. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §§  67-74 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161;  vol.  8,  p.  7788.] 

2.  Same. 

The  object  of  requiring  the  voter  to  have 
resided  for  a  time  at  the  place  where  he  of- 
fers to  vote  is  that  he  may  be  afforded  an  op- 
portunity to  acquire  the  information  necessary 
for  an  intelligent  vote,  and  become  identified 
with  the  interests  of  the  locality,  and  also  to 
prevent  the  colonization  of  voters. 

3.  Domicile— Evidence. 

In  the  absence  of  proof  that  a  person  other- 
wise qualified  has  acquired  a  residence  else- 
where, he  must  be  considered  to  be  a  resident 
of  the  parish  where  his  work  requires  him  to 
stay,  where  he  was  born,  and  where  he  has  al- 
ways lived  and  voted;  and  it  makes  no  differ- 
ence that  he  has  never  had  in  said  parish  any 


other  home  than  a  boarding  house,  while  be  has 
had  in  another  parish  a  home  where  he  has  kept 
his  wife  and  children,  whom  he  has  visited  as 
often  as  he  could. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  Plaquemines ;  Nemours 
Henry  Nufiez,  Judge. 

Separate  actions  by  B.  F.  Estopinal  against 
Bernard  Michel,  Jr.,  Frank  McLaughlin,  Theo- 
dore Smith,  Nick  Trayanovlch,  John  T.  Small, 
and  Philip  Wuertz,  consolidated  on  appeal. 
Judgments  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  suits  dismissed. 

John  Dymond,  Jr.,  for  appellants.  Warren 
Doyle,  for  appellee. 

PROVOSTT,  J.  Six  separate  suits  against 
as  many  defendants  have  been  consolidated 
in  this  appeal,  and  have  been  submitted  with- 
out brief.  The  object  of  the  suits  is  to  have 
the  defendants  stricken  from  the  registration 
roll  of  the  parish  of  Plaquemines  for  the  al- 
leged reason  that  they  are  not  residents  of 
that  parish. 

The  defendants  are  bar  pilots;  that  is  to 
say,  they  pilot  vessels  in  and  out  to  sea  at 
the  mouth  of  the  Mississippi  river.  For  dis- 
charging these  functions  they  have  to  be  ap- 
pointed by  the  Governor  of  the  state  and  li- 
censed. Their  post  is  at  the  head  of  the 
passes,  and  they  are  forbidden  by  law  to 
leave  their  post  for  longer  than  seven  days 
without  a  leave  of  absence  from  the  Governor 
of  the  state.  The  place  is  called  Pilot  Town. 
We  gather  from  the  record  that  it  is  a  sort  of 
village.  There  is  a  schoolhouse,  and  children 
go  to  school.  The  land  there,  when  not  cov- 
ered by  water,  is  too  low  and  marshy  to  be 
trod  upon.  The  communication  between  the 
houses  is  by  skiff,  or  on  wharves,  or  elevated 
plank  walks.  The  locality  !s  additionally  un- 
desirable to'  Inhabit  from  being  exposed  to 
storms.  As  a  consequence,  the  pilots  have 
homes  in  New  Orleans  for  their  wives  and 
children,  to  which  they  themselves  go  when- 
ever off  duty.  At  Pilot  Town  they  live  at  a 
boarding  house,  or  home,  which  they  main- 
tain at  common  expense.  How  they  divide 
their  time  between  their  New  Orleans  home 
and  Pilot  Town  Is  not  shown  by  the  evidence, 
except  as  appears  from  the  following: 

"The  pilots  sometimes  stay  one  day,  sometimes 
a  month,  on  a  station,  but  more  frequently  two 
weeks,  and  are  permitted  to  be  off  duty  for 
seven  consecutive  days." 

The  Constitution  (article  197,  fixing  the 
qualification  of  voters)  provides  that  the  vot- 
er must  be : 

"An  actual  bona  fide  resident  of  this  state  for 
two  years  and  of  the  parish  one  year  and  of  the 
precinct  in  which  he  offers  to  vote  six  months 
next  preceding  the  election." 

The  reason  of  this  requirement  is  stated  in 
10  A.  &  E.  E.  596,  as  follows : 

"The  Constitutions  of  nearly  all  the  states  of 
the  Union  and  the  laws  of  nearly  all  the  terri- 
tories require  a  residence  for  a  definite  period, 
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ranging  from  3  months  to  2%  years,  as  a  pre- 
requisite to  _  the  right  of  suffrage ;  and  they 
usually  require,  in*  addition,  a  residence  for  a 
certain  period  within  the  county  and  voting 
precinct. 

"The  purpose  of  this  requirement  is  to  provide 
a  term  of  educational  probation  during  which 
the  proposed  voter  may  become  acquainted  with 
the  wants  and  identified  with  the  interests  of  the 
people  among  whom  he  proposes  to  live,  and  ac- 
quire a  knowledge  of. the  character  and  capacity 
of  those  who  are  candidates  for  office.  It,  more- 
over, prevents  the  colonization  of  voters  within 
any  particular  political  division." 

In  State  ex  rel.  Atty.  Gen.  v.  Steele,  33  La. 
Ann.  910,  this  court  said: 

"A  residence  is  one  thing,  and  a  domicile  an- 
other. A  person  may  have  as  many  residences 
as  he  may  choose,  but  cannot  have  but  one  real 
domicile." 

See,  also,  Succession  of  Steers,  47  La.  Ann. 
1551,  18  South.  503. 

A  separate  title  of  our  Civil  Code  Is  devot- 
ed to  the  subject  "Domicile  and  the  Manner 
of  Changing  Same,"  and  the  term  "domicile" 
is  one  of  definite  meaning  in  our  law,  and 
may  be  said  to  be  a  technical  term ;  whereas 
the  term  "residence"  is  nowhere  defined,  and 
conveys  only  the  general  meaning  which  It 
possesses  In  the  language ;  and  we  think  that 
the  word  "residence"  was  used  advisedly  by 
the  framers  of  the  Constitution,  Instead  of 
the  word  "domicile." 

In  like  manner  the  registration  law  uses 
the  word  "residence"  and  "reside,"  and  not 
"domicile"  or  "domiciliated." 

In  undertaking  to  determine,  therefore, 
what  will  constitute  a  residence,  within  the 
meaning  of  the  Constitution,  we  must  go  to 
the  dictionary  for  the  meaning  of  the  word 
"residence."  We  need  not  transcribe  here 
the  definition  of  the  word.  Suffice  It  to  say 
that  It  does  not  imply  permanency,  or  the 
animo  manendi,  as  does  the  word  "domicile." 

That  these  defendants  are  residents  of  Pilot 
Town,  and  of  no  other  place,  there  can  be  no 
doubt  They  certainly  are  not  residents  of 
New  Orleans.  Their  families  are,  but  not 
they.  Such  a  thing  would  be  possible  as  their 
having  never  set  foot  In  New  Orleans  and  in- 
tending never  to  do  so.  The  record  shows 
they  occasionally  visit  their  families  In  New 
Orleans,  but  not  that  they  reside  there. 

So  far  as  all  the  defendants,  except  Nick 
Trayanovlch,  are  concerned,  they  were  born 
In  the  parish  of  Plaquemines,  and  have  al- 
ways lived  and  voted  there,  and  never  else- 
where, and  are  not  shown  to  have  a  domicile 
elsewhere;  and  hence  the  parish  of  Plaque- 
mines would  have  to  be  held  to  be,  not  only 
their  residence,  but  even  their  domicile. 
Where  Nick  Trayanovlch  was  born,  or  where 
he  lived  prior  to  becoming  a  bar  pilot,  is  not 
shown.  He  Is  not  at  any  rate,  shown  to  have 
resided  elsewhere  than  in  the  parish  of 
Plaquemines. 

The  place  where  a  man's  family  lives  does 
not  determine  his  domicile,  and  still  less  his 
residence.  The  domicile  of  wife  and  chil- 
dren follows  that  of  the  husband,  not  that  of 


the  husband  that  of  wife  and  children.  In 
the  case  of  State  ex  rel.  Attorney  General  v. 
Steele,  supra,  the  fact  that  the  defendant  had 
sold  his  home  In  Tensas  parish  and  purchased 
another  in  Natchez,  Miss.,  and  had  removed 
his  family  to  this  new  home,  was  held  not 
to  have  necessarily  had  the  effect  of  operat- 
ing a  change  of  domicile. 

Article  208  of  the  Constitution  reads  as 
follows : 

"For  the  purpose  of  voting,  no  person  shall 
be  deemed  to  have  gained  a  residence,  by  reason 
of  his  presence,  or  lost  it  by  reason  of  his  ab- 
sence, while  employed  in  the  service,  either  civil 
or  military,  of  this  state  or  of  the  United 
States,  or  on  the  high  seas,  or  while  a  student 
of  any  institution  of  learning." 

Were  It  not  for  this  article  of  the  Consti- 
tution, the  fact  that  the  defendants  had  ac- 
cepted a  life  (or  during  good  behavior)  term 
office  would  of  Itself  have  sufficed,  under  ar- 
ticle 45,  Rev.  Civ.  Code,  to  have  established 
their  domicile  at  Pilot  Town-  That  article 
reads: 

"An  acceptance  of  an  office,  conferred  for  life 
or  during  good  behavior,  implies  an  immediate 
transfer  of  the  domicile  of  the  officer  to  the  par- 
ish in  which  he  is  required  to  exercise  his  func- 
tions. But  public  officers  who  perform  such 
duties  throughout  the  state,  or  in  a  district  com- 
posed of  several  parishes,  preserve  the  domicile 
they  have  before  their  appointment,  unless  they 
manifest  a  contrary  intention," 

Although  under  article  208  of  the  Constitu- 
tion the  acceptance  of  an  office  for  life  or 
during  good  behavior  does  not  of  itself  oper- 
ate a  change  of  domicile  to  the  place  where 
the  functions  of  the  office  are  to  be  exer- 
cised, it  Is  nevertheless  a  circumstance  to  be 
taken  into  consideration  In  determining  the 
questions  of  domicile  and  residence. 

The  judgments  appealed  from  are  set  aside, 
and  the  plaintiff's  suits  are  dismissed,  with 
costs  in  both  courts. 


(121  La.) 
No.  17,008. 
ESTOPINAL  v.  VOGT  et  al. 
(Supreme  Court  of  Louisiana.   June  22,  1908.) 

1.  Elections— Voters—  ' 'Residence." 

The  term  "residence."  used  by  the  Consti- 
tution in  fixing  the  qualification  of  voters,  does 
not  mean  domicile. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §§  67-74. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161 ;  vol.  8,  p.  7788.] 

2.  Same. 

The  object  of  requiring  the  voter  to  have 
resided  for  a  time  at  the  place  where  he  offer* 
to  vote  is  that  he  may  be  afforded  an  oppor- 
tunity to  acquire  the  information  necessary  for 
an  intelligent  vote  and  become  identified  with 
the  interests  of  the  locality,  and  also  to  pre- 
vent the  colonization  of  voters. 

3.  Domicile— Evidence. 

In  the  absence  of  proof  that  a  person  other- 
wise qualified  has  acquired  a  residence  else- 
where, he  must  be  considered  to  be  a  resident 
of  the  parish  where  his  work  requires  him  to 
stay,  where  he  was  born,  and  where  he  has 
always  lived  and  voted ;  and  it  makes  no  differ- 
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ence  that  be  has  never  had  in  said  parish  any 
other  home  than  a  boarding  house,  while  he  has 
had  in  another  parish  a  home  where  he  has  kept 
his  wife  and  children,  whom  he  has  visited  as 
often  as  he  could. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict- Court,  Parish  of  Plaquemines,  Nemours 
Henry  Nuflez,  Judge. 

Separate  actions  by  B.  F.  Estopinal  against 
George  Vogt,  George  Zlbillch,  Louis  Zettwock, 
Peter  Vogt,  George  W.  Loga,  and  W.  P.  Loga, 
consolidated  on  appeal.  Judgments  for  plain- 
tiff, and  defendants  appeal.  Affirmed  as  to 
W.  P.  Loga,  and  set  aside  as  to  the  other  de- 
fendants. 

John  Dymond,  Jr.,  for  appellants.  Warren 
Doyle,  for  appellee. 

PRO VO  STY,  J.  Six  separate  suits  against 
as  many  defendants  have  been  consolidated 
In  this  appeal,  and  have  been  submitted  with- 
out brief.  The  object  of  the  suits  is  to  have 
the  defendants  stricken  from  the  registration 
roll  of  the  parish  of  Plaquemines  for  the  al- 
leged reason  that  they  are  not  residents  of 
the  parish.  The  defendants,  except  W.  P. 
Loga,  are  river  pilots,  plying  their  vocation 
between  the  head  of  the  passes  at  the  mouth 
of  the  Mississippi  river  and  the  city  of  New 
Orleans.  To  be  at  hand  when  needed,  they 
have  to  remain  constantly,  when  off  duty,  at 
the  head  of  the  passes,  at  Pilot  Town,  a  sort 
of  village.  The  place  Is  next  to  uninhabit- 
able; the  land  being  low  and  marshy,  and 
most  of  the  time  covered  by  water,  and  also 
exposed  to  the  storms  from  the  Gulf.  On 
that  account  the  pilots  keep  their  families  in 
New  Orleans,  while  they  themselves  live  at 
Pilot  Town  in  a  boarding  house,  or  home, 
which  they  maintain  at  common  expense. 
What  proportion  of  their  time  is  spent  with 
their  families  the  record  does  not  show. 

The  defendants  Geo.  W.  Loga,  Louis  Zett- 
wock, and  Geo.  Zlbillch  are  shown-  to  have 
been  born  In  the  parish  of  Plaquemines,  and 
are  not  shown  to  have  ever  resided  or  voted 
elsewhere.  The  defendant  Geo.  Vogt  has  for 
the  last  15  years  resided  in  the  parish  of 
Plaquemines,  except  during  two  years,  when 
be  was  serving  his  apprenticeship  as  a  river 
pilot  It  is  not  shown  of  what  place  Peter 
Vogt  is  a  native;  but  he  had  lived  at  Pilot 
Town  four  or  five  years  before .  becoming  a 
river  pilot 

W.  P.  Loga  is  not  one  of  the  pilots.  He 
was  cook  for  the-Pilot  Association  for  a  while, 
and  during  that  time  had  a  home  below  Pilot 
Town,  where  he  owns  a  piece  of  property. 
Where  he  lived  before  that  the  record  does 
not  show.  At  the  time  of  the  trial  of  this 
suit  hs  bad  been  gone  from  the  parish  of 
Plaquemines  for  two  years,  and  no  one  knew 
bis  whereabouts,  except  that  it  was  thought 
be  was  In  Texas  on  a  government  dredge 
boat. 

Upon  this  evidence,  for  the  reasons  assign- 
ed in  the  case  of  B.  F.  Estopinal  v.  Bernard 
Michel,  Jr.,  et  al  (this  day  decided)  46  South. 


907,  we  think  that  all  the  defendants,  except 
W.  P.  Loga,  are  shown  to  be  residents  of  the 
parish  of  Plaquemines. 

The  judgments  appealed  from  are  there- 
fore affirmed  as  to  W.  P.  Loga,  and  are  set 
aside  as  to  the  other  defendants;  and  as  to 
these  other  defendants  the  suits  of  plaintiff 
are  dismissed,  with  costs  in  both  courts. 

BREAUX,  O.  J.,  concurs  in  the  decree. 


(121  La.) 
No.  16,966. 

TRAVIS  v.  KANSAS  CITY  SOUTHERN  RY. 
CO. 

(Supreme  Court  of  Louisiana.   June  22,  1908. 
Rehearing  Denied  June  29,  1908.) 

1.  Masteb  and  Servant— In jubt  to  Servant 
—Evidence— Negligence. 

Where  a  switchman  was  killed  at  night,  as 
the  result  of  a  collision  between  cars  being 
switched  and  other  cars  standing  on  the  same 
track  in  the  yards  of  a  railroad,  held,  that  the 
mere  fact  that  the  yardS  were  not  lighted  did 
not  constitute  negligence  on  the  part  of  the 
railway  company,  although  it  was  shown  that 
it  was  the  practice  of  a  number  of  railroads  to 
light  their  switchyards. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  (9  184,  243-251.] 

2.  Same— Assumption  or  Risk. 

Held,  further  that  the  deceased,  an  ex- 
perienced switchman,  must  have  known  the  situ- 
ation, and  therefore  assumed  the  risk,  although 
he  was  killed  on  the  first  night  of  his  employ- 
ment. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  84,  Master  and  Servant  §§  574-600.] 

(Syllabus  by  the  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Andrew  Jackson  Murff, 
Judge. 

Action  by  Mrs.  Anna  B.  Travis  against  the 
Kansas  City  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

See  44  South.  274. 

Alexander  &  Wilkinson,  for  appellant 
Hall  &  Jack,  for  appellee. 

LAND,  J.  This  is  a  suit  by  Mrs.  Anna 
B.  Travis,  suing  for  herself  and  her  three 
minor  children,  to  recover  $20,000  damages 
for  the  suffering  and  death  of  her  husband, 
a  switchman,  alleged  to  have  been  killed 
through  the  negligence  of  the  defendant  com- 
pany In  not  furnishing  sufficient  lights  In 
its  yards  to  enable  its  trainmen  to  perform 
their  work  in  safety.  There  was  a  verdict 
and  judgment  In  favor  of  the  plaintiff  for 
$8,000,  and  defendant  has  appealed. 

Travis  was  one  of  the  crew  engaged  on  a 
starlight  night  In  switching  freight  cars  In 
defendant's  yards  at  Shreveport  La.  The 
switch  engine  was  pushing  backwards  three 
cars  on  one  of  the  side  tracks,  and  Travis 
was  standing  on  the  footboard  of  the  tender. 
The  other  switchman  was  on  the  ladder  of 
the  rear  car,  and  It  was  his  duty  to  look  out 
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for  obstructions  and  give  proper  signals.  It 
was  Travis'  duty  to  repeat  the  signals  to  the 
engineer.  The  train  was  moving  at  a  speed  - 
of  from  six  to  eight  miles  an  hour.  Sudden- 
ly It  collided  with  some  stationary  box  cars 
on  the  track.  The  force  of  the  impact  broke 
or  displaced  the  drawhead  of  the  box  car, 
and  caused  the  car  to  climb  the  tender,  there- 
by crushing  Travis  in  the  hips  and  loins. 
The  leading  switchman  did  not  see  the  cars 
on  the  track  until  too  late  to  avert  a  colli- 
sion. He  testified  that,  before  jumping,  he 
signaled  the  engineer;  but  the  latter  swore 
that  he  did  not  see  the  signal. 

Plaintiffs  case  Is  reduced  to  the  conten- 
tion that  the  defendant  railway  was  guilty 
of  negligence  In  not  having  Its  yards  lighted 
sufficiently  to  enable  Its  employes  to  see  at  a 
safe  distance  standing  cars  or  other  obstruc- 
tions on  the  tracks. 

The  defendant  railway  has  never  lighted 
Its  switchyards,  at  Shreveport,  Kansas  City, 
or  elsewhere.  The  m  evidence  shows  that, 
among  the  prominent  railroads  of  the  coun- 
try, some  do  and  others  do  not  light  their 
yards  with  electricity.  It  Is  not  shown  that 
a  majority  of  the  railroads  follow  this  prac- 
tice, which,  we  are  bound  to  know,  Is  of  com- 
paratively recent  date.  Railroads  which  use 
appliances  of  a  kind  In  common  use  are  not 
guilty  of  negligence.  The  rule  is  that,  where 
the  employer  does  what  Is  commonly  and 
generally  done  by  persons  or  corporations  In 
the  same  general  line  of  business,  he  is  not 
guilty  of  actionable  negligence.  Elliott  on 
Railroads  (2d  Ed.)  §  1274;  Towns  v.  Railroad 
Company,  37  La.  Ann.  634,  55  Am.  Rep.  508. 
In  operating  an  unllphted  yard  the  defend- 
ant was  doing  what  railroads  had  done  from 
the  beginning,  and  what  Its  experience  of  10 
years  demonstrated  could  be  done  with  com- 
parative safety  to  Its  trainmen.  During  that 
long  time  no  like  accident  had  happened,  and 
Its  switchman  had  been  able  to  see  obstruc- 
tions on  the  tracks  In  time  to  prevent  colli- 
sions disastrous  to  life  or  limb.  Doubtless 
a  well-lighted  yard  Is  safer  than  a  yard  not 
lighted;  but  the  railroad  was  not  bound  to 
employ  the  best  possible  means  and  appli- 
ances. Id.  » 

Plaintiff's  counsel  has-  produced  no  au- 
thority In  point,  and  It  seems  that  this  Is  the 
first  case  In  which  has  been  presented  the 
contention  that  the  operation  of  an  unllghted 
switchyard  Is  negligence  per  se  on  the  part 
of  a  railroad.  We  presume  that  accidents 
have  heretofore  happened  In  unllghted  switch- 
yards, and  the  absence  of  reported  cases  sug- 
gests that  the  lawyers  consulted  were  of 
opinion  that  the  Injured  party  had  no  case, 
either  because  there  was  no  negligence,  or  be- 
cause the  servant  necessarily  assumed  the 
risk  of  an  obvious  danger.  Although  Travis 
started  to  work  In  the  evening  and  was  killed 
next  morning,  he  as  an  experienced  switch- 
man, who  had  worked  in  both  lighted  and 
unllghted  yards,  must  have  known  the  situa- 


tion, and  therefore  assumed  the  risk.  Dandle 
v.  Railroad  Co.,  42  La.  Ann.  689,  7  South. 
792;  Moffet  v.  Koch,  106  La.  379,  31  South. 
40;  Kohn  v.  McNulta,  147  U.  S.  238,  13  Sup. 
Ct  298,  37  L.  Ed.  150. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  It  Is  now 
ordered  that  plaintiff's  suit  be  dismissed, 
with  costs  in  both  courts. 

BREAUX,  C.  J.,  concurs  in  the  decree. 


(121  La.) 
No.  16,886. 
KYLE  v.  SIGUR. 
In  re  KYLE. 
(Supreme  Court  of  Louisiana.    June  22,  1908. 
Rehearing  Denied  June  29,  1908.) 

Exemptions — Waiver— Pledge. 

Where  property  exempted  from  seizure  un- 
der article  644,  Code  Prac,  and  the  statute* 
amendatory  thereto,  has  been  pledged,  it  may  be 
seized  in  foreclosure  of  the  pledge. 
(Syllabus  by  the  Court.) 

Certiorari  to  Court  of  Appeal,  Parish  of  SL 
Mary.' 

Action  by  William  Kyle  against  Placlde  P. 
SIgur.  Judgment  for  plaintiff  was  reversed 
by  the  Court  of  Appeal,  and  plaintiff  applies 
for  certiorari  or  writ  of  review.  Judgment 
of  Court  of  Appeal  set  aside,  and  that  of  dis- 
trict court  affirmed. 

Henry  Mayer,  for  applicant  Placlde  P. 
SIgur  and  O'Niell  &  Alpha,  for  respondent 

PROVOSTY,  J.  The  defendant  in  this 
case  pledged  his  law  books  as  security  for  a 
loan.  This  suit  is  brought  on  the  debt  and 
the  prayer  is  that  the  pledge  be  recognized, 
and  the  property  pledged  be  seized  and  sold 
to  satisfy  the  debt  The  defense  is  only  as 
to  the  latter  prayer,  and  Is  that  the  property 
is  exempt  from  seizure,  and  therefore  can- 
not be  ordered  to  be  seized.  Defendant  re- 
fers to  article  644  of  the  Code  of  Practice, 
and  to  Act  No.  17,  p.  53,  of  1874,  p.  53,  and 
Act  No.  79,  p.  123,  of  1876,  amendatory  there- 
of, and  contends  that  by  these  laws,  not  only 
the  property  In  question  Is  exempt  from  seiz- 
ure, but  a  public  policy  Is  announced  accord- 
ing to  which  the  owner  of  such  exempted 
property  is  precluded  from  In  any  way  re- 
nouncing or  waiving  the  exemption.  The  pro- 
vision relied  on  as  having  established  the 
said  public  policy  reads  as  follows: 

"That  any  person  offending  against  the  pro- 
visions of  this  act  [that  is,  any  sheriff  or  con- 
stable seizing  the  exempted  articles),  or  who 
shall  by  any  artifice  or  subterfuge  induce  or 
procure  another  to  sign  away  by  contract  or 
otherwise,  any  of  the  rights  they  may  have  un- 
der this  act,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  fined,"  etc. 

To  say  that  the  things  exempted  from  seiz- 
ure by  this  law  cannot  be  seized  when  they 
have  been  pledged  is  to  say  that  they  can- 
not be  pledged;  for  a  pledge  which  could  not 
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be  made  effective  by  foreclosure  would  be  no 
pledge.  Now,  we  do  not  think  this  law  was 
ever  Intended  to  deprive  the  owner  of  these 
exempted  things  of  his  right  to  pledge  them. 
The  right  to  pledge  property  is  one  of  the 
valuable  attributes  of  its  ownership.  No  one 
would  think  of  saying  that  the  owner  of 
these  exempted  things  could  not  sell  them. 
If  so,  he  ought  to  be  allowed  to  pledge  them, 
since  pledge  Is  nothing  more  than  a  qualified 
alienation  of  the  thing.  The  effect  is  not  so 
much  to  impose  an  additional  obligation  upon 
the  debtor,  as  it  is  to  bind  the  thing  Itself 
for  the  payment  of  the  debt.  Rev.  Civ.  Code 
arts.  8279,  8280,  8282.  Until  the  debt  has 
been  paid,  the  pledgee  cannot  be  made  to 
give  up  his  possession  of  the  object  pledged. 
Rev.  Civ.  Code,  art  3166.  If  the  pledgor 
himself  touches  it,  he  commits  a  theft  Rev. 
Civ.  Code,  art.  3173.  The  pledge  creates  a 
sort  of  jus  in  re.  It  invests  the  pledgee  with 
the  right  to  require  the  whole  world  to  ab- 
stain from  interfering  with  his  possession. 
The  thing,  pro  hac  vice,  belongs  to  him.  If 
the  owner  can  pledge,  and  yet  the  pledgee 
cannot  foreclose  the  pledge,  then  the  thing 
pledged  must  remain  Indefinitely  in  limbo. 
We  do  not  think  this  statute  was  ever  in- 
tended to  put  property  out  of  commerce  in 
that  manner,  or  to  deprive  an  owner  of  bis 
right  to  pledge  his  property.  In  such  a  case, 
it  is  not  so  much  the  seizure  that  deprives 
the  owner  of  the  property  as  it  is  the  pledge. 

Judgment  of  Court  of  Appeal  is  set  aside, 
and  judgment  of  district  court  Is  reinstated 
and  affirmed ;  defendant  to  pay  costs  of  this 
court  and  of  Court  of  Appeal. 


(121  La.) 
No.  16,967. 

CITY  OF   NEW  ORLEANS  v.  CHAROU- 
LEAU. 

(Supreme  Court  of  Louisiana.    June  22,  1908. 
Rehearing  Denied  June  80,  1908.) 

1.  Animals  —  Powers  of  City  —  Diseased 
Cows— Regulation  of  Daisies. 

Power  "to  maintain  the  city's  cleanliness 
and  health,  and  to  this  end  to  regulate  the  loca- 
tion of,  and  the  inspection  and  cleaning  of,  dai- 
ries, *  *  *  and  to  adopt  such  ordinances  and 
regulations  as  shall  be  necessary  or  expedient 
for  the  protection  of  health  and  to  prevent  the 
spread  of  disease,"  is  a  plenary  delegation  of 
police  power  in  connection  with  the  police  of 
dairies,  and  invests  the  city  council  with  all  the 
authority  which  the  state  itself  is  possessed 
of  to  require  dairy  cows  in  a  large  city  to  be 
inspected,  and,  if  found  to  be  affected  with  tu- 
berculosis, to  be  destroyed,  without  compensa- 
tion to  the  owner. 

[Ed.  Note.— For  esses  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  |  82.] 

2.  Same— Destruction  Without  Compensa- 
tion. 

It  being  shown  that  tuberculosis  in  a  cow 
may  be  ascertained  by  a  practically  infallible 
test,  and  it  being  further  shown  that  the  pres- 
ence of  a  cow  so  affected  in  a  dairy  in  a  city 
is  a  serious  menace  to  the  public  health,  the 
public  authorities  have  the  same  right  to  re- 
quire the  destruction  of  such  cow  without  com- 
pensation to  the  owner  and  without  judicial  in- 


quiry as  they  have  to  require  the  destruction 
of  decayed  fish,  meats,  and  vegetables. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Animals,  8  82.] 

3.  Municipal  Corporations  —  Exercise  oe 
Police  Powers. 

The  city  council  may  exercise  its  police 
power  through  the  agency  of  boards  or  inspec- 
tors. 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Recorder's  Court,  City 
of  New  Orleans;  Fred.  Delbel,  Recorder. 

N.  Charouleau  was  convicted  of  violating 
a  city  ordinance,  and  appeals.  Affirmed. 

Henrlques  &  Dunn,  for  appellant.  Wil- 
liam Lee  Hughes,  for  appellee  board  of  health 
of  city  of  New  Orleans. 

PROVOSTY,  J.  Ordinance  No.  16,204  (C. 
S.)  S  14,  provides  as  follows: 

"No  cow  shall  be  used  in  any  dairy  or  dairy 
farm  unless  the  same  shall  have  undergone  the 
tuberculin  test  or  which  is  known  to  be  suffer- 
ing from  tuberculosis,  splenic  fever,  anthrax,  or 
any  local  or  general  disease  which  is  liable  to 
render  the  milk  from  said  cows  unwholesome, 
and  every  person  keeping  a  milch  cow  for  dairy 
purposes  shall  permit  it  to  be  examined,  without 
cost  to  the  owner,  from  time  to  time,  as  to  its 
freedom  from  disease,  by  a  veterinarian  desig- 
nated by  the  health  authority,  nor  shall  any  cow 
be  brought  into  and  sold  within  the  city  of  New 
Orleans  for  dairy  purposes,  and  no  milk  there- 
from sold  unless  said  cow  shall  have  passed  the 
required  inspection  by  the  local  health  author- 
ity and  subjected  to  the  tuberculin  test.  Noth- 
ing in  this  section  contained  shall  be  construed 
as  preventing  the  sale  of  any  milch  cow  brought 
to  the  city  for  sale,  but  no  milk  from  such  cow 
shall  be  sold  until  said  cow  shall  have  passed 
the  required  inspection. 

"AH  cows  found  on  examination  by  the  veteri- 
narian designated  by  the  health  authority,  to  be 
free  from  disease,  shall  be  tagged  and  registered 
with  said  health  authority,  and  it  shall  be  un- 
lawful to  remove  said  tag  or  put  it  on  any  other 
cow,  nor  shall  any  cow  so  tagged  be  removed 
from  any  dairy  or  dairy  farm  unless  the  dairy- 
man or  owner  notify  the  health  authority  of 
said  removal  and  designation,  where  It  shall  be 
again  registered  and  held  subject  to  the  regula- 
tions herein  provided.  All  cows  found  to  be 
suffering  from  disease  liable  to  render  the  milk 
from  said  cow  unwholesome  shall  be  at  once  re- 
moved from  the  herd  and  isolated,  and  shall  not 
be  again  used  for  milch  purposes  until  cured,  or 
if  said  disease  be  incurable  or  tuberculosis,  shall 
be  at  once  taken  to  the  slaughtering  pens  and 
there  slaughtered  and  its  carcass  destroyed  un- 
der the  supervision  of  the  health  authority." 

Defendant  refused  to  permit  the  veteri- 
narian of  the  board  of  health  to  administer 
the  tuberculin  test  for  tuberculosis  to  one  of 
bis  cows  for  ascertaining  whether  it  was  af- 
fected with  the  disease,  and  was  prosecuted 
and  convicted  under  this  ordinance,  and  has 
appealed. 

His  first  contention  Is  that  the  said  ordi- 
nance is  null,  because  the  city  council  had 
no  authority  to  pass  it.  The  provision  of 
the  city  charter  under  which  the  ordinance 
was  passed  reads  as  follows: 

"The  council  shall  have  the  power  •  •  * 
to  maintain  its  [the  city's]  cleanliness  and 
health,  and  to  this  end   *   *  * 

"(c)  To  regulate  the  location  of,  and  inspection 
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and  cleansing  of,  dairies,  stables,  cattle-yards, 
landings  and  pens,  slaughter  bouses,  soap,  glue, 
tallow  and  leather  factories,  depositories  for 
hides,  and  all  places  of  business  likely  to  be  or 
become  detrimental  to  health,  and  to  adopt  such 
ordinances  and  regulations  as  shall  be  necessary 
or  expedient  for  the  protection  of  health  and  to 
prevent  the  spread  of  disease,  and  to  maintain  a 
good  sanitary  condition  in  the  streets,  public 
places  and  buildings,  and  on  all  private  prem- 
ises. The  common  council  shall  provide  for  the 
frequent  inspection  of  all  premises  by  persons 
to  be  designated,  either  by  the  common  council 
or  by  the  board  of  health  in  the  city.  They 
shall  also  prescribe  what  water  supply  shall  be 
provided  by  the  owners  of  private  premises,  and 
that  all  premises,  yards,  streets  and  alleys  shall 
be  kept  in  a  cleanly  condition ;  shall  provide 
for  the  punishment  of  any  violation  of  such  or- 
dinances or  regulation,  by  fine  or  imprisonment, 
or  both:  and  all  such  fines,  when  recovered, 
shall  be  paid  over  to  the  board  of  health  to  as- 
sist in  its  maintenance. 

"(e)  To  prevent  the  sale  of  adulterated  or  de- 
cayed food,  and  punish  the  same ;  to  punish  the 
sale  of  adulterated  drinks." 

We  think  that,  for  the  purposes  specified 
In  the  ordinance,  the  plenary  police  power 
haa  been  delegated  by  this  statute  to  the 
city  council. 

Defendant's  next  objection  is  that  the  or- 
dinance authorizes  the  taking  of  property 
without  due  process  of  law,  in  that  no  com- 
pensation is  required  to  be  made  to  the  own- 
er of  the  cows  which  are  to  be  destroyed  as 
being  affected  with  tuberculosis. 

This  same  question  was  carefully  conslder- 
ered  by  the  Supreme  Court  of  Wisconsin  in 
the  case  of  Houston  v.  State,  42  L.  R.  A. 
39,  where  the  right  under  the  police  power 
to  destroy  without  compensation  to  the  owner 
dairy  cows  found  to  be  affected  with  tuber- 
culosis was  sustained ;  the  court  saying: 

"It  is  fairly  established,  by  adjudications  too 
numerous  to  mention,  that  a  state  may,  in  the 
proper  exercise  of  its  police  power,  authorize 
the  destruction  of  such  property  as  has  become  a 
public  nuisance,  or  has  an  unlawful  existence, 
or  is  obnoxious  to  the  public  health,  public  mor- 
als, or  public  safety,  without  compensation,  not- 
withstanding that  prohibition  in  section  1,  art. 
14,  of  the  amendments  to  the  Constitution  of 
the  United  States.  Bittenhaus  v.  Johnson,  92 
Wis.  588,  66  N.  W.  805,  32  L.  R.  A.  380 :  Mu- 

{ler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273,  31 
k  Ed.  205;  Kidd  v.  Pearson,  128  U.  S.  1,  9 
Sup.  Ct.  6,  32  L.  Ed.  346,  2  Inters.  Com.  Rep. 
232 ;  Lawton  v.  Steele,  119  N.  T.  226.  23  N.  E. 
878,  7  L.  R  A.  134,  16  Am.  St.  Rep.  813.  affirm- 
ed in  152  U.  S.  133,  14  Sup.  Ct.  499,  38  L.  Ed. 
885." 

Recently,  In  this  court,  an  ordinance  chang- 
ing dairy  limits,  the  effect  of  which  was  to 
deprive  dairymen  of  their  property  without 
compensation,  was  sustained  as  a  valid  ex- 
ercise of  police  power.  City  of  New  Orleans 
v.  Murat,  119  La.  1093,  44  South.  898. 

Defendant  next  contends  that,  even  if  the 
city  council  has  this  power,  it  cannot  dele- 
gate the  exercise  of  it  to  the  board  of  health. 
But  it  is  the  invariable  custom  to  delegate 
such  authority  to  a  board  or  other  function- 
ary, and  the  authority  to  do  so  Is  well  rec- 
ognized. Fischer  v.  St.  Louis,  194  U.  S.  361, 
24  Sup.  Ct.  673,  48  L.  Ed.  1018. 


Defendant  next  contends  that  dairy  cows 
affected  with  tuberculosis  are  not  so  serious 
a  menace  to  the  public  health  as  to  render 
them  fit  subjects  for  this  extreme  exercise  of 
the  police  power.  Here  defendant  raises  a 
question  of  fact,  which  can  be  settled  only  by 
the  expert  evidence  in  the  case ;  and  the  evi- 
dence is  all  to  the  contrary  of  defendant's 
present  contention. 

Defendant  next  argues  that  he  must  be  af- 
forded a  Judicial  hearing  before  his  property 
can  be  condemned.  Here,  again,  the  ques- 
tion is  more'  one  of  fact  than  of  law.  Would 
it  be  practical  In  a  large  city  to  Institute  a 
judicial  inquiry  In  the  case  of  every  diseased  1 
cow  in  every  dairy?  Impure  food,  decayed 
fish,  meats,  and  vegetables,  are  subjected  to 
the  doom  of  the  inspector,  without  appeal 
We  see  no  reason  why  in  a  large  city  the 
same  should  not  be  done  with  dairy  cows, 
which  by  a  test  recognized  to  be  practically 
infallible  are  found  to  be  a  serious  menace 
to  the  public  health. 

Dr.  P.  F.  Archlnard,  the  distinguished  bac- 
teriologist, testifying  in  the  case  as  an  ex- 
pert, says: 

"A  tuberculous  cow  is  not  only  liable  to  pro- 
duce tuberculosis  or  tubercular  milk,  bat  it  can 
give  tuberculosis  to  the  other  cows  in  the  dairy 
if  they  come  in  contact  with  its  excretions.  By 
that  I  mean  its  breathing,  passages,  or  urine. 
Any  one  of  these  -is  liable  to  be  contaminated 
with  tubercular  germs,  and  they  dry  easy,  and 
while  they  are  dry  they  are  not  dead.  They  lire 
for  years.  After  drying  they  live  for  an  indefi- 
nite length  of  time,  for  all  we  know,  and  the 
slightest  wind  blows  them  about  The  milk  in 
the  dairy  is  liable  to  become  infected  with  the 
germs." 

Judgment  affirmed. 

BREAUX,  a  J.,  concurs  in  the  decree, 

(121  La.) 
No.  16,905. 

WHITWORTH  v.  SOUTH  ARKANSAS 
LUMBER  CO..  Limited. 

(Supreme  Court  of  Louisiana.    May  25.  190S. 
Rehearing  Denied  June  29.  1908.) 

L  Pleading — Bill  or  Particulars. 

Whenever  the  defendant  is  sufficiently  ap- 

{irised  of  the  cause  of  action,  a  bill  of  parti cn- 
ars  is  not  necessary. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  gf  949,  954.] 

On  the  Merits. 

2.  Mastkb  and  Sebvant— Injubt  to  Sebv- 

ANT. 

There  was  a  broken  "nick"  at  or  near  the 
outer  edge  of  the  coupling,  and  at  thia  break 
the  shaft  was  particularly  dangerous. 

The  defendant  was  caught  by  the  fast  revolv- 
ing shaft  He  was  a  workman,  and  had  to 
stand  near  the  shaft  While  revolving,  tin 
"nick"  in  the  coupling  could  not  be  seen. 

3.  Same— With  Owner's  Care. 

The  owner  must  manage  to  keep  his  ma- 
chinery in  order. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  34,  Master  and  Servant,  I  252.] 
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4.  Same— Risk  not  Assumed. 

The  workman  will  not  be  held  to  have  as- 
sumed the  risk,  as  the  broken  "nick"  was  not 
such  a  defect  as  he  must  be  held  to  have  seen. 

LEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S3  574-600,  610- 
«24.] 

6.  Same— Contributory  Negligence. 

The  plea  of  contributory  negligence  is  not 
sustained  by  the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  §§  088-996.1 

6.  Same— Injuby  Tbaced  to  Bbeak  in  Coup- 
ling. 

It  devolved  upon  the  master  to  furnish  ap- 
pliances in  good  order.   Defendant  is  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  8  203.] 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Jackson;  George  Wear,  Judge. 

Action  by  G.  W.  Whitworth  against  the 
South  Arkansas  Lumber  Company,  Limited. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Barksdale  &  Barksdale,  for  appellant 
Clayton,  Hawthorn  &  Atkinson,  for  appellee. 

BREAUX,  C.  J.  This  Is  a  personal  Injury 
suit  for  $10,000  damages. 

Plaintiff  was  one  of  defendant's  employes 
at  Its  sawmill.  His  work  consisted  In  "trip- 
ping" lumber  from  the  live  rollers  of  the  saw- 
mill to  the  edger. 

Between  him  and  the  live  roller  table, 
where  he  was  standing  while  at  work,  there 
•was  a  rapidly  revolving  shaft  on  the  side  of 
the  table.   It  Is  the  live  roller  shaft 

These  rollers  are  turned  by  cogs  set  on  the 
shaft  connected  at  right  angles  with  similar 
cogs  at  each  roller. 

The  shaft  Is  of  some  length,  about  50  feet, 
and  consists  of  different  pieces  held  together 
by  collars  and  couplings. 

The  slabs  and  boards  from  the  mill  are 
borne  on  the  long  table  by  the  live  rollers 
moved  by  this  shaft. 

Plaintiff  stood  beside  the  shaft  and  coup- 
ling to  keep  the  table  cleared. 

The  Blabs  rolled  along  to  the  end  of  the 
table,  while  the  merchantable  lumber  on  the 
roller  table,  by  use  of  the  device  known  as 
the  "tripper,"  was  made  to  change  direction 
(from  straight  to  right  angle)  to  the  edger. 
Through  the  edger  it  passes  and  Is  cut  In  de- 
sired dimensions. 

It  happened  that  a  board  or  slab  had  to 
be  pushed  on  the  table  because  there  was 
obstruction.  It  had  stopped 'on  the  way.  To 
thus  push  It  on,  plaintiff  had  an  iron  hook, 
in  length  about  14  Inches,  with  which  he  mov- 
ed the  obstruction.  That  was  part  of  his 
duty  as  a  workman. 

This  slab  clogged  the  rollers  and  had  to  be 
removed — pushed  on.  Plaintiff  reached  over 
to  remove  it,  using,  at  the  same  time,  the  de- 
vice In  question  known  as  the  "hook."  This 
brought  him  in  contact  with  the  driving  shaft. 
His  clothing  was  caught  in  a  rough,  broken, 
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and  exposed  Joint  of  the  shaft  Before  the 
engine  could  be  stopped,  his  clothing  was 
wound  up  around  the  shaft  He  was  violent- 
ly pressed  against  the  shaft  and  the  live  roller 
table  and  tightly  held  by  his  clothing  until 
the  clothing  was  cut  loose. 

Plaintiff  averred  that  he  was  thereby  crip- 
pled, bruised,  and  mangled,  was  made  uncon- 
scious for  a  number  of  minutes,  was  confined 
several  weeks  to  his  bed,  and  suffered  Intense 
physical  and  mental  pain,  and  after  several 
weeks  of  sickness  he  left  his  sick  bed  suffer- 
ing from  the  effects  of  the  Injuries  received. 

An  exception  of  no  cause  of  action  was 
filed,  and  a  motion  to  compel  plaintiff  to  set 
out  the  nature  of  the  Injuries  complained  of 
In  order  (as  plaintiff  In  motion  alleged),  to 
enable  defendant  to  prove  that  they  were  not 
caused  by  the  accident,  and  further  to  enable 
the  defendant  to  compel  the  plaintiff  to  set 
out  the  several  amounts  claimed  by  him 
(plaintiff)  for  the  several  Items  and  elements 
of  damages;  In  other  words,  to  compel  him 
to  specifically  set  forth  the  nature  and  ex- 
tent of  bis  demand.  We  leave  the  exception 
for  the  time  being  in  order  to  state  the  na- 
ture of  the  defense  on  the  merits. 

The  defense  on  the  merits  is  (preliminarily 
stated)  that  plaintiff  was  Intelligent  and  a 
man  of  experience  In  sawmill  work. 

That  he  was  familiar  with  the  appliances 
used  by  him,  alleged  to  have  been  defective. 

He  had  knowledge  of  the  dangers  and  risks 
of  the  work  and  assumed  them,  and,  these 
being  the  facts,  there  was  no  ground  for  his 
demand. 

Further,  that  it  was  gross  negligence  on  bis 
part  to  lean  upon  and  against  the  revolving 
shaft,  which  was  in  plain,  open  view. 

The  exception  of  the  defendant  before  noted 
presents  the  first  Issue  for  decision. 

The  defendant  had  the  right  to  specific  dec- 
laration of  the  different  items  claimed  to  a 
certain  extent  Plaintiff  should  disclose  the 
particulars  of  the  cause,  but  this  does  not 
Include  the  right  to  compel  plaintiff  to  dis- 
close every  particular  fact  He  might  be 
made  to  disclose  in  what  respect  he  was  hurt; 
but  this  would  not  Involve  the  necessity  of 
describing  all  his  ailments,  unless  It  Is  evi- 
dent that  this  disclosure  was  necessary  to 
enable  the  defendant  to  make  out  Its  defense. 

There  Is  precedent  upon  the  subject  hold- 
ing that,  whenever  the  defendant  Is  suffi- 
ciently apprised  of  the  cause  of  action,  then 
a  bill  of  particulars,  or  the  like,  is  not  nec- 
essary. Ency.  of  Pleading  &  Practice,  vol. 
16,  p.  409. 

Furthermore,  the  cause  Is  now  before  us  on 
appeal.  All  of  the  facts  are  before  us,  and 
from  them  we  glean  that  the  plaintiff  has  not 
been  advantaged  In  any  way  by  the  court's 
order  overruling  defendant's  exception.  That 
which  may  have  been  sufficient  ground  orig- 
inally to  dismiss  the  suit  may  not  be  suffi- 
cient ground  after  the  case  has  been  heard. 

If  the  suit  had  been  dismissed  because  the 
plaintiff  had  refused  to  amend,  it,  perhaps, 
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would  not  afford  a  ground  for  complaint; 
but  where,  on  the  contrary,  the  exception 
has  been  overruled,  and  the  whole  case  as 
presented  on  the  merits  does  not  show  that 
the  action  of  the  district  court  was  prejudi- 
cial, we  do  not  think  that  we  should  now 
dismiss  the  suit  on  the  ground  urged  in  the 
exception. 

On  the  Merits. 

No  question  but  that  the  burden  of  proof 
is  in  this  case  on  plaintiff  to  show  that  the 
defective  coupling  was  the  proximate  cause 
of  the  accident 

This  burden  has  been  met.  Plaintiff  shows 
by  his  testimony  that  his  foot  missed  the  de- 
vice that  stopped  the  live  rollers,  and,  In  con- 
sequence, he  fell  against  the  coupling.  There 
was  a  brake  near  the  end  of  the  coupling  by 
which  defendant  was  caught 

A  different  issue  would  be  presented  If  he 
had  been  leisurely  leaning  against  the  shaft 

The  evidence  on  that  point  Is  to  the  contrary. 

Again,  defendant  urged  that  although  the 
shaft  is  smooth,  and  though  the  couplings 
have  no  rough  or  broken  places  in  them,  they 
may  catch  the  clothing  of  any  one  standing 
near,  twist  it  around,  and  thereby  cause  a 
serious,  if  not  fatal,  accident;  that  is,  this 
shaft  is  always  dangerous. 

That  is,  doubtless,  quite  true,  and  shows 
the  greater  necessity  on  the  part  of  defend- 
ant to  have  the  shaft  and  coupling  inspected 
In  order  to  avoid  adding  to  the  danger. 

The  averment  that,  owing  to  plaintiff's 
familiarity  with  the  appliances  of  a  sawmill, 
he  was  aware  of  the  defect,  or  should  have 
been  aware  of  the  defect  cannot  be  of  any 
avail  In  this  instance,  for  the  only  testimony 
there  is  upon  the  subject  Is  that  plaintiff  did 
not  know  that  there  was  a  rent  or  break 
in  the  coupling. 

There  is  no  rule  under  which  the  court  will 
hold  that  he  should  have  known  of  this  brok- 
en place,  particularly  as  he  was  only  a  mill- 
hand  who  had  naught  to  do  with  the  super- 
vision and  Inspection  of  the  appliances. 

But  the  contention  of  defendant  is  that 
plaintiff  should  have  complained  of  this  break, 
or  should  have  refused  to  continue  with  his 
work. 

Granted  for  a  moment  that  he  did  know  of 
the  break,  the  answer  to  the  contention  is, 
workmen  would  sometimes  make  themselves 
very  disagreeable  if  they  insisted  in  point- 
ing out  defects  or  in  asking  for  repairs  of 
broken  pieces  of  machinery,  although  those 
In  charge  did  not  see  proper  to  make  them. 
If  they  left  on  that  account  hastily,  they 
would  find  themselves  without  work. 

They  are  held  to  have  had  knowledge  in 
case  of  a  patent  and  threatening  danger  of 
which  they  are  well  aware. 

The  following  are  pertinent  authorities: 

Defendant  failed  to  warn  plaintiff  was  one 
of  the  issues  in  the  case  cited  infra.   In  the 
case  here  no  warning  had  been  given  to  plain- 
tiff by  defendant  and  no  instruction.    Daly  i 
v.  Kiel,  10«  La.  170,  80  South.  254;  Lind-  | 


sey  v.  Lumber  Company,  108  La.  468,  32 
South.  464,  92  Am.  St.  Rep.  384;  Hailey  v. 
R.  R.  Co.,  113  La.  533,  37  South.  131. 

The  owner  must  manage  to  keep  machinery 
In  order,  or  else  in  case  of  accident  he  is  ex- 
posed to  liability.  That  is  another  issue  set- 
tled by  repeated  decisions.  Clairain  v.  West- 
ern Union  Telegraph  Co.,  40  La.  Ann.  178,  3 
South.  625 ;  Williams  v.  Lumber  Co.,  114  La. 
805,  38  South.  567;  Moses  v.  Grant  Lumber 
Co.,  114  La.  933,  38  South.  684;  Ron*  v.  Sum- 
mit Lumber  Co.,  119  La.  571,  44  South.  302. 

If  the  defendant  knew  of  the  danger,  ii 
should  have  applied  the  remedy.  If  it  did 
not  know,  plaintiff  cannot  be  held  negligent 
because  he  did  not  know  that  which  defend- 
ant should  have  known.  Carter  v.  Lumber 
Company,  113  La.  239,  36  South.  952. 

There  Is  such  a  thing  in  law  as  construc- 
tive knowledge  to  which  defendant  must  be 
held.  Its  foreman  and  the  man  at  work  in 
oiling  the  machinery  should  have  known  of 
the  break  Myhan  et  ux.  v.  Electric  Light 
&  Power  Company,  41  La.  Ann.  964,  6  South. 
799,  7  L.  R.  A.  172,  17  Am.  St  Rep.  436; 
Burns  v.  Cypress  Company,  114  La.  247,  38 
South.  157. 

The  cause,  as  made  to  appear  by  the  rec- 
ord, is  not  that  of  one  who  wantonly  exposed 
himself.  The  cause  finds  support  In  Stuck* 
Case.  50  La.  Ann.  172,  23  South.  342:  Smith 
v.  Lumber  Company,  114  La.  1035.  38  South. 
821. 

Now,  as  to  the  amount  of  damages: 
There  is  some  similarity  between  this  case 
and  the  Broadfoot  Case,  111  La.  467,  35 
South.  643,  in  which  plaintiff  was  whirled 
around  by  a  fast  revolving  shaft 

Plaintiff  was  not  whirled  arourid,  though 
he  was  severely  shaken.  None  of  his  limbs 
were  broken. 

Plaintiff  cited  this  last  case  as  a  precedent 
which  would  justify  allowing  larger  amount 
in  damages. 

In  the  cited  case,  the  injuries  were  of  a 
very  serious  character.  Plaintiff's  limbs  were 
broken.  Here  no  limbs  were  broken.  There 
were  severe  bruises  suffered  from  which  plain- 
tiff has  recovered. 

After  consideration,  we  have  concluded  to 
decline  granting  an  increase  In  damages. 

The  law  and  the  evidence  being  with  plain- 
tiff, for  reasons  stated,  the  judgment  is  af- 
firmed. 

(121  La.) 
•No.  16,972. 
LOGNION  v.  FONTENOT  et  al. 
(Supreme  Court  of  Louisiana.    June  22.  190S 
Rehearing  Denied  June  29,  1908.) 

Estoppel  —  Equitable- Clothiitq  Attotheb 
with  Apparent  Time — Real  Property. 
The  plain  tiff,  a  married  woman,  aided  and 
assisted  by  her  husband,  conveyed  to  Doberty  a 
small  tract  of  land  which  belonged  to  her  as 
separate  property.  The  act  of  sale  declared  that 
the  sale  was  made  for  cash,  and  that  the  price 
j  was  received  from  the  vendee.   D.,  subsequently 
|  in  an  act  of  sale,  transferred  and  conveyed 
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the  same  property  to  Fontenot,  the  act  of  -sale 
declaring  that  it  was  a  sale  made  for  cash,  and 
that  the  price  was  paid  by  the  vendee  to  the 
vendor.  Fontenot  took  immediate  possession. 
Several  years  later  plaintiff  brought  this  suit  to 
have  the  sale  made  by  herself  to  Doherty  and 
the  sale  by  Doherty  to  Fontenot  set  aside  as 
nullities,  on  the  ground  that  the  first  act  of 
sale  was  not  a  sale,  but  a  mortgage  granted  by 
her  on  her  property  to  secure  payment  to  him  of 
a  debt  due  by  her  husband,  in  violation  of  law, 
and  that  Fontenot  bad  knowledge  of  that  fact 
when  be  purchased  from  Doherty.  The  evidence 
established  that  Fontenot  purchased  in  good 
faith  and  in  ignorance  of  the  relations  between 
Doherty  and  the  plaintiff  and  her  husband,  also, 
that  when  he  bought  the  property  the  plaintiff 
and  her  husband  were  both  present,  and  the 
plaintiff  received  herself  the  price  of  the  sale 
directly  from  Fontenot. 

Held,  that  plaintiff  under  the  circumstances  is 
estopped  from  attacking  Fontenot's  title.  See 
Colgin  v.  Courrege,  106  La.  688,  81  South.  144, 
and  Nuss  v.  Nuss,  112  La.  277-270,  36  South. 
345. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19.  Estoppel.  |§  180-107 ;  vol.  26,  Husband 
and  Wife,  8  733.] 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu ;  Edmund  Dennis 
Miller,  Judge. 

Suit  by  Mary  L.  Lognlon,  joined  by  her 
husband,  against  Isaac  Fontenot  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Lionel  Alfred  Goudeau,  for  appellant.  Mit- 
chell &  Young,  for  appellees. 

NICHOLLS,  J.  Mrs.  Mary  L  Lognlon, 
joined  by  her  husband,  has  brought  this  suit 
against  Isaac  Fontenot  and  I*  Q.  Doherty, 
praying  to  be  decreed  the  owner  of  a  small 
tract  of  land  containing  40  arpents,  more  or 
less,  described  in  her  petition,  and  to  be 
replaced  In  possession  of  the  same.  She 
prayed  that  a  sale  of  said  property,  executed 
by  her  to  L.  G.  Doherty,  on  the  12th  of  March, 
1000,  and  a  sale  of  the  same  property,  made 
by  Doherty  to  Isaac  Fontenot,  be  decreed 
null,  void,  and  of  no  effect,  and  that  the  rec- 
ord of  said  acts  on  the  conveyance  books  of 
the  parish  of  Calcasieu,  be  canceled  and 
erased.  She  prayed  that  Fontenot  be  con- 
demned to  pay  her  the  sum  of  $120  per  year 
rental  from  the  14th  of  May,  1000,  when  he 
took  possession  of  the  land,  and  $250,  the 
value  of  a  barn  on  the  place  which  he  al- 
leges she  removed  from  the  place,  less  the 
taxes  paid  by  him  on  the  property.  In  her 
petition  she  averred  that* Isaac  Fontenot 
claimed  to  have  acquired  the  ownership  of 
said  property  by  virtue  of  an  act  of  sale  exe- 
cuted to  him  by  L  G.  Doherty  on  the  14th 
of  May,  1001,  recorded  in  Calcasieu  parish. 

That  on  the  12th  of  March,  1000,  by  a  pre- 
tended act  of  sale,  executed  by  her  to  said 
'  Doherty,  by  act  before  Anderson,  notary  pub- 
lic, it  was  made  to  appear  that  she  parted 
with  her  title  to  said  property  for,  and  in 
consideration  of,  the  sum  of  $200  cash ;  which 
act  is  recorded  In  book  27,  at  page  611,  of  the 
conveyance  records  of  the  parish  of  Cal- 


casieu, La.,  said  act  being  attached  to  and 
made  a  part  of  her  petition. 

That,  as  a  matter  of  truth  and  fact,  she 
never  received  the  consideration  stated  in 
said  act,  but  that  the  real  and  true  considera- 
tion for  the  execution  of  said  deed  was  for 
the  purpose  of  making  her  property  liable 
for  her  husband's  debts,  and  was  made  to 
secure  two  notes  of  $100  each,  which  her 
said  husband  had  given  to  the  said  L  G. 
Doherty,  in  payment  of  two  mules  which  he 
had  purchased  from  the  said  L.  G.  Doherty, 
said  notes  having  been  executed  by  her  said 

husband  on  the  day  of  October,  1800, 

and  due  on,  or  before,  December,  1800,  but 
which  her  said  husband  had  not  paid  at  their 
maturity. 

She  averred  that  the  pretended  sale  was 
made  In  order  to  evade  the  provisions  of  the 
law  prohibiting  the  wife  from  becoming  sure- 
ty for  her  husband  and  making  her  property 
liable  for  the  debts  of  her  husband ;  and  that 
she  signed  the  said  pretended  act  of  sale 
against  her  will,  and  under  marital  Influence, 
known  to  and  concurred  In  by  the  said  L.  G. 
Doherty. 

She  further  averred  that  the  said  Isaac 
Fontenot  was  fully  aware  of  the  cause,  and 
the  manner  under  which  she  executed  the 
said  pretended  sale,  and  that  he  purchased 
the  same  from  the  said  L.  G.  Doherty,  know- 
ing full  well  that  Doherty's  title  was  vicious 
and  defective,  and  that  she  was  the  true  own- 
er of  the  said  property,  and  he  is,  therefore, 
a  possessor  In  bad  faith,  and,  as  such,  re- 
sponsible to  petitioner  for  the  rent  of  said 
property  from  the  14th  day  of  May,  1001,  to 
the  time  she  will  be  replaced  in  possession 
of  her  said  property,  said  rent  being  at  the 
rate  of  $120  per  year  or  $3  per  acre,  the 
usual  rent  for  rice  lands,  such  as  hers,  and 
that  the  said  Isaac  Fontenot  should  be  de- 
creed to  pay  her  the  further  sum  of  $250,  the 
value  of  a  barn  which  she  had  on  the  said 
property  at  the  time  he  took  possession  of 
same,  and  which  he  converted  to  his  own  use 
and  benefit,  and  removed  from  her  said  prop- 
erty. Petitioner  averred  that  from  the  above 
amounts  there  should  be  deducted  the  taxes 
paid  by  the  said  Isaac  Fontenot  on  her  said 
property,  to  be  determined  from  his  tax  re- 
ceipts. 

Petitioner  further  averred  that  the  act  of 
sale  which  she  executed  to  L  G.  Doherty 
on  the  12th  day  of  March,  1900,  and  the  act 
of  sale  executed  by  L.  G.  Doherty  to  Isaac 
Fontenot  on  the  14th  day  of  May,  1001,  are 
absolute  nullities,  as  acts  having  been  done 
in  contravention  of  prohibitory  law,  and 
should  be  declared  null  and  void  and  of  no 
effect,  and  she  should  be  decreed  the  owner 
of  the  said  property  which  she  averred  was 
now  worth  over  the  sum  of  $2,000. 

Citation  in  this  case  was  served  on  Fonte- 
not on  the  5th  of  August,  1007. 

On  the  21st  of  October,  she  filed  a  supple- 
mental petition  In  which  she  averred  that 
one  Isaac  Foreman  appeared  to  have  some 
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claim  to  the  property;  she  prayed  that  he 
be  made  a  party  to  the  suit  and  cited. 

Doherty  answered.  After  pleading  the 
general  issue  he  denied  that  plaintiff  was  the 
owner  of  the  property.  He  averred  that  he 
purchased  the  property  in  question  as  set 
forth  in  plaintiffs  petition,  on  or  about  the 
12th  day  of  March,  1900,  for  valuable  con- 
sideration, and  that,  thereafter,  by  request 
of  the  plaintiff,  he  deeded  same  to  Isaac 
Fontenot  on  the  14th  day  of  May,  1901,  and 
that  the  price  thereof  was  paid  by  the  said 
Fontenot  in  appearer's  presence  to  the  plain- 
tiff in  cash. 

He  further  suggested  to  the  court  that 
the  property  in  controversy  stood  of  record 
at  that  time  in  the  name  of  Isaac  Foreman, 
a  resident  of  the  parish  of  Calcasieu,  who 
should  be  made  a  party  to  this  salt  In  or- 
der that  the  Interests  of  all  parties  be  judi- 
cially defended. 

In  view  of  the  premises,  he  prayed  that 
this  suit  be  dismissed  at  plaintiffs  costs,  and 
for  all  such  other  orders  and  decrees  in  the 
premises,  and  for  full  and  general  relief. 

Fontenot  answered.  After  pleading  a  gen- 
eral denial  he  specially  denied  that  plain- 
tiff was  the  owner  of  the  property.  He  aver- 
red that  he  himself  was  the  owner  of  the 
same  through  good  and  legal  chain  of  title, 
and  that  he  had  been  in  possession  ever 
since  his  purchase. 

He  alleged  that  be  purchased  the  property 
from  the  plaintiff,  who  was  duly  aided  and 
authorized  by  her  husband,  a  short  time  prior 
to  the  14th  day  of  May,  1901 ;  that  said  plain- 
tiff approached  defendant  and  offered  said 
property  for  sale,  fixing  the  price  therefor  at 
$400 ;  that  defendant  accepted  said  offer  and 
agreed  to  purchase  said  property;  that  said 
plaintiff  immediately  informed  defendant  that 
she  would  be  compelled  to  go  to  the  town  of 
Jennings  for  the  purpose  of  passing  said 
deed,  for  the  reason  that  "one  L.  G.  Doherty 
had  something  to  do  with  said  property"; 
that  on  the  14th  day  of  May,  1901,  the  said 
plaintiff,  accompanied  by  her  said  husband, 
came  to  the  town  of  Jennings  for  the  purpose 
of  passing  the  deed  to  the  said  property  to 
defendant,  and  upon  going  before  A.  A.  He- 
bert,  notary  public,  the  said  L.  Q.  Doherty, 
produced  a  warranty  deed  to  said  property 
bearing  date  of  March  12,  1900;  whereupon 
the  said  A  A.  Hebert,  suggested  and  advised 
that  it  would  save  expenses  to  have  the  deed 
passed  from  Donerty  to  defendant,  which 
was  done,  and  the  purchase  price  of  $400 
was  then  and  there  paid  to  the  plaintiff  in 
the  presence  of  her  husband  and  other  wit- 
nesses, in  cash  by  your  defendant. 

Defendant  specially  denied  any  knowledge 
of  any  existing  Indebtedness  between  Doherty 
and  plaintiff's  husband,  especially  denying 
that  he  knew  that  Doherty  had  any  deed  to 
said  property  prior  to  the  passing  of  the  sale, 
before  mentioned,  to  defendant,  which  said 
sale  was,  In  truth  and  in  fact,  a  sale  from 
plaintiff  to  defendant,  and  that  said  plain- 


tiff,- who  was  duly  authorized  to  sell  to  Do- 
herty by  her  husband,  ratified  said  sale  from 
Doherty  to  defendant,  and  so  did  her  hus- 
band, who  was  there  present  aiding  and  as- 
sisting her,  and  that  now  the  said  plaintiff 
and  her  husband  are  estopped  from  setting 
up  any  claim  to  the  said  property,  or  from 
alleging  any  nullities  whatever  against  the 
same. 

Defendant  further  urged  that  he  bought 
said  property  upon  the  offer  of  the  plaintiff 
herself,  assisted  by  her  husband,  and  that 
he  paid  therefor  the  above-named  price, 
which  was  a  good  and  valid  consideration 
for  said  transfer,  and  that  the  plaintiff  here- 
in received  said  money  In  her  own  hands. 

He  further  urged  that  be  had  been  in  pos- 
session of  the  said  property  undisturbed  since 
his  purchase,  paying  taxes  thereon  without 
any  claim  thereto  from  plaintiff  herein.  He 
further  alleged  that  he  purchased  said  prop- 
erty In  good  faith,  without  any  knowledge  of 
any  equities  between  Doherty  and  plaintiff, 
and  even  had  such  equities  existed  without 
the  knowledge  of  defendant,  that  the  plain- 
tiff was  estopped  from  setting  up  the  same 
for  the  reason  that  she  received  the  purchase 
price  of  said  property  as  stipulated  In  the 
sale  from  Doherty  to  your  defendant  made  as 
aforesaid. 

In  view  of  the  premises  he  prayed  that 
the  demands  of  the  plaintiff  herein  be  re- 
fused, rejected,  and  denied;  that  he  be  de- 
clared to  be  the  true  and  lawful  owner  and 
possessor  of  the  northwest  quarter  of  the 
northwest  quarter  of  section  18,  township  10 
south,  of  range  4  west,  Louisiana  Meridian, 
as  such  quieted  hi  possession  thereof. 

He  further  prayed  for  costs  and  for  such 
further  orders  and  decrees  necessary  In  the 
premises,  and  for  full,  general,  and  equitable 
relief. 

Isaac  Foreman  answered  pleading  the  gen- 
eral issue. 

The  court  rendered  judgment  In  favor  of 
defendant  Fontenot  against  the  plaintiff  de- 
creeing him  to  be  the  owner  of  the  property 
claimed,  and  quieting  him  in  the  possession 
of  the  same.   She  has  appealed. 

The  property  which  the  plaintiff  seeks  to 
recover  from  the  defendant,  Fontenot,  un- 
questionably belonged  at  one  time  to  ber  as 
her  paraphernal  property.  On  the  12th  of 
March,  1900,  she  (aided  and  assisted  by  her 
husband)  sold  and  conveyed  it  with  full  war- 
ranty to  L.  G.  D*oberty  for  the  price  and  sum 
of  $200,  which  in  the  act  of  sale  was  declared 
to  have  been  received  by  her  from  the  ven- 
dee. The  act  was  recorded  in  the  conveyance 
book  of  the  parish  of  Calcasieu  on  the  30th 
of  March,  1900. 

On  the  14th  of  May,  1901,  L.  G.  Doherty 
sold  and  transferred  the  same  property  witb 
full  warranty  and  subrogation  against  all 
former  owners  to  Isaac  Fontenot  for  the 
price  and  sum  of  $400,  which  the  art  declared 
was  received  by  the  vendor  from  the  pur- 
chaser Fontenot    The  act  was  recorded  is 
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the  book  of  conveyances  of  Calcasieu  parish 
on  the  30th  of  June,  1901.  The  present  suit 
was  filed  on  the  1st  of  August,  1907. 

Fontenot  went  Immediately  in  the  posses- 
sion of  the  property.  The  evidence  shows 
that,  after  the  transfer,  of  the  property  by 
Mrs.  Lognion  to  Doherty,  and  before  the  sale 
from  Doherty  to  Fontenot,  Mrs.  Lognion 
agreed  to  sell  the  same  property  to  Fonte- 
not, and  he  agreed  to  buy  it  from  her  for  the 
price  of  $400,  he  being  In  ignorance  of  the 
transfer  which  had  been  made  to  Doherty. 
Mrs.  Lognion  and  her  husband  and  Fontenot 
subsequently  repaired  to  the  office  of  Hebert, 
notary,  at  Jennings,  to  pass  the  act  of  sale. 
When  there,  the  transfer  to  Doherty  was 
made  known  to  Fontenot.  What  the  circum- 
stances were,  under  which  Doherty  held  title, 
Fontenot  did  not  know. 

It  was  at  first  proposed  to  retransfer  the 
property  from  Doherty  to  Mrs.  Lognion,  and 
then  make  a  deed  of  sale  from  her  to  Fon- 
tenot, as  had  been  agreed  upon,  but  stating 
that  this  would  entail  costs  the  notary  sug- 
gested that  this  was  unnecessary  as  Doherty 
could,  with  the  consent  of  Mrs.  Lognion  and 
her  husband,  then  present,  make  a  deed  di- 
rect from  herself  to  Fontenot,  and  this  was 
accordingly  done.  Doherty  signing  the  act 
as  vendor.  Fontenot  counted  out  the  money 
and  paid  It  to  Mrs.  Lognion  herself,  her 
husband  being  present  at  the  time.  We  think 
the  state  of  facts  appears  beyond  question 
from  the  evidence. 

Mrs.  Lognion  reached  the  conclusion  there- 
after that,  from  the  shape  which  matters 
hnd  taken,  she  could  successfully  assert  the 
continued  ownership  of  the  property  and  re- 
take It  from  Fontenot,  on  the  ground  that  the 
acts  of  conveyance  took  the  form  they  did, 
In  order  to  evade  the  law  which  protected 
her  property  from  being  liable  for  the  debts 
of  her  husband;  that  no  money  passed  In 
fact  between  herself  and  Doherty ;  that  the 
purported  act  of  sale  to  him  was  really  a 
mortgnge  given  to  him  to  secure  to  him  the 
payment  of  a  debt  of  $200  which  was  due 
him  by  her  husband,  as  the  price  of  a  pair 
of  mules,  and  that  she  had  signed  this  act  of 
sale  unwillingly,  Induced  to  do  so  under  the 
marital  influence  of  her  husband.  On  the 
trial,  of  the  case,  her  counsel  very  strenuous- 
ly opposed  evidence  going  to  show  the  actual 
situation  of  affairs,  for  the  reason  that  Fon- 
tenot had  alleged  in  his  answer  that  he  had 
purchased  the  property  from  Mrs.  Lognion 
and  that  he  was  bound  to  stand  upon  the 
title  so  derived,  and  evidence  to  contradict 
or  vary  it  was  inadmissible.  The  court,  how- 
ever, allowed  the  evidence  to  be  introduced. 
The  plaintiff  had  herself.  In  her  own  petition, 
admitted  that  she  had  transferred  the  full  le- 
gal title  to  Doherty,  and  that  Doherty  had 
later  transferred  the  same  to  Fontenot, 
though  she  alleged  that  said  transfers  were 
null  and  void,  Fontenot,  she  averred,  being 
Informed  when  he  bought  the  property  that 
It  still  belonged  to  her  and  having  knowledge 


of  the  relations  between  herself  and  Doher- 
ty and  the  property  when  he  took  the  title 
from  the  latter.  The  allegations  made  by 
Fontenot  in  respect  in  the  character  and 
origin  of  his  title  were  conclusions  of  law 
drawn  by  him  from  the  circumstances  of  the 
case,  and  it  cannot  be  said  that,  from  a  le- 
gal standpoint,  he  was  not  authorized  logic- 
ally to  draw  that  conclusion.  We  have  on  a 
number  of  occasions  declared  that  the  plac- 
ing by  a  person  of  the  legal  title  of  his  prop- 
erty In  another  person  while  the  ownecshlp 
remained  in  himself  was  often  legally  resort- 
ed to,  and  that  when  this  was  done  the  real 
owner  was  bound  and  committed  to  the  acts 
of  ownership  committed  by  the  holder  of  the 
legal  title ;  that,  while  matters  stood  In  that 
shape,  the  latter  could  be  held  to  occupy  to- 
wards third  parties  the  position  of  an  agent 
with  full  and  complete  powers  to  dispose  of 
the  ownership.  That  subject  was  very  fully 
considered  in  Nues  v.  Nuss,  112  La.  277- 
279,  36  South.  345,  and  the  legal  Tesults  flow- 
ing from  the  conduct  of  the  wife  analogous 
to  that  adopted  by  the  wife  In  the  present 
case  were  discussed  and  shown  in  Colgln  v. 
Courrege,  100  La.  688,  31  South.  144,  and 
in  the  authorities  therein  cited. 

The  husband  and  wife  were  both  present 
when  Doherty  conveyed  the  property  to  Fon- 
tenot. If  there  was  any  legal  reason  in  the 
way  of  his  doing  so,  It  was  their  duty  at  that 
time  to  make  that  fact  known  to  Fontenot. 
Instead  of  that,  the  wife,  in  the  presence  of 
her  husband,  received  at  that  time  the  price 
resulting  from  that  transfer,  and  it  is  now 
too  late  for  the  wife,  joined  and  assisted  as 
Bhe  is  In  this  suit  by  her  husband,  to  pretend 
that  the  sale  to  Fontenot  was  not  valid  and 
binding.  They  are  both  estopped  from  deny- 
ing it 

We  are  satisfied  that  Fontenot  acted  In 
good  faith  and  Ignorance  of  the  actual  state 
of  affairs.  The  plaintiff,  after  fencing  a  long 
time  to  avoid  recognizing  the  actual  facts  of 
the  case,  finally  admitted  that  she  "had 
sold  the  property  to  Mr.  Fontenot,  paying 
the  debt  that  was  owing." 

The  judgment  appealed  from  is  correct,  and 
it  is  hereby  affirmed,  with  costs. 


(121  La.) 
No.  16,979. 
GUEBLE  v.  TOWN  OF  LAFAYETTE. 
(Supreme  Court  of  Louisiana.    June  22,  1908. 

Rehearing  Denied  June  29,  1908.) 
L  Evidence — Weight  and  Sufficiency. 

It  is  sufficient  if  the  substance  of  the  allega- 
tion be  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  2446.] 

2.  Municipal  Corporations  — -  Defective' 
Sidewalks. 

Plaintiff  was  an  aged  man.  His  littln 
granddaughter,  whom  he  was  conducting  on  the 
sidewalk,  was  about  to  fall.  lie  sought  to  pre- 
vent the  fall.  In  the  attempt  he  stepped  into 
a  hole  in  the  sidewalk  which  was  in  bad  condi- 
tion. 
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3.  Same— The  Pall. 

In  bis  fall  on  the  sidewalk  be  received  se- 
vere injury. 

4.  Same— Condition  or  Sidewalk— Appeal— 
Review. 

There  were  planks  missing  in  the  sidewalk, 
boards  broken,  and  stringers  not  in  place,  and 
pieces  not  nailed. 

Young  men  in  passing  bad  been  tripped  up, 
others  had  seen  its  bad  condition.  It  was  the 
sidewalk  of  one  of  the  principal  streets. 

The  sidewalk  in  its  defective  condition  was 
the  cause  of  the  fall. 

The  defendant,  is  liable  in  damages. 

As  relates  to  the  testimony  there  is  some  slight 
conflict.  The  trial  judge  who  heard  and  saw  the 
witnesses  while  they  were  testifying  thought 
that  the  preponderance  was  with  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  88  1739-1744.] 

(Syllabus  by  the  Court.) 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Lafayette;  Philip  Sidney 
Pugh,  Judge. 

Action  by  Francois  Gueble  against  the  town 
of  Lafayette.  Judgment  for  plaintiff,  and 
defendant  appeals.   Amended  and  affirmed. 

See  43  South.  63. 

John  Lewis  Kennedy  and  Jerome  Mouton, 
for  appellant  Gustave  A  Breaux  and  Ralph 
W.  Elliott,  for  appellee. 

BREAUX,  C.  J.  On  the  7th  day  of  No- 
vember, 1904,  plaintiff  fell  and  was  serious- 
ly hurt.  He  was  walking  on  one  of  the  side- 
walks of  the  town  of  Lafayette,  conducting 
as  usual  on  week  days  his  little  grandchild 
to  school,  a  little  girl  of  tender  years. 

He  broke  his  hip  in  the  fall.  He  was  con- 
fined to  his  bed  three  months,  and  suffered 
excruciating  pain.  During  that  time  he  was 
not  able  to  sit  up  at  all.  He  was  under  med- 
ical treatment  the  whole  time.  He  needed 
nursing  night  and  day. 

He  was  an  old  man,  and  had  not  yet  en- 
tirely recovered  from  the  effects  of  the  fall  at 
the  date  of  the  trial  of  this  case  in  1907.  He 
cannot  attend  to  any  business  which  requires 
walking.  Before  the  accident,  though  an  old 
man,  he  could  attend  to  some  business. 

He  claimed  $3,227.15  damages. 

On  January  6th  last  the  Judge  of  the  dis- 
trict court  decided  his  cause  in  his  favor, 
and  allowed  him  $1,800,  with  legal  interest 
from  the  date  of  the  judgment 

Defendant  appealed. 

The  condition  of  the  sidewalk  where  plain- 
tiff fell  presents  the  first  question  to  which 
we  direct  our  attention. 

The  weight  of  the  testimony  shows  that  the 
sidewalk  was  not  in  good  condition.  Resi- 
dents of  the  town  have,  without  hesitation,  as 
witnesses,  spoken  of  it  as  a  poor  and  unsafe 
sidewalk. 

Before  taking  up  this  branch  of  the  case, 
we  recall  one  of  defendant's  contentions.  As 
it  relates  to  a  question  of  practice,  it  will  be 
disposed  of  In  the  first  place.  It  is  that  there 
was  a  fatal  variance  between  the  proof  and 
the  pleading. 


All  variances  between  the  allegata  and  the 
probata  are  not  necessarily  fatal  to  the  suit 

Now,  as  to  the  facts  regarding  this  point: 
Plaintiff  alleged  In  his  petition  that  he  fell 
in  a  small  hole  in  the  sidewalk ;  his  foot  was 
caught  and  caused  his  fall.  In  his  .testimony 
he  stated  that  the  sidewalk  was  In  a  bad 
condition;  that  the  little  girl  was  about  to 
fall  in  the  ditch,  and  that  In  the  attempt  to 
hold  her  up,  quoting  from  his  testimony,  "I 
fell  In  the  hole."  At  another  time  while  tes- 
tifying he  said  that  a  loose  plank  was  the 
cause  of  his  fall. 

In  the  cross-examination  also  there  is  some 
contradiction  on  the  part  of  plaintiff. 

After  the  witnesses  for  plaintiff  had  tes- 
tified, defendant  who  had  previously  urged 
no  objection,  moved  to  strike  out  his  testi- 
mony about  the  accident  at  any  particular 
spot  other  than  that  alleged  as  stated  In  the 
motion. 

The  judge  of  the  district  court  declined  to 
strike  out  the  testimony  that  had  been  ad- 
mitted without  objection. 

We  are  of  opinion  that  there  was  no  good 
reason  for  him  to  do  otherwise. 

In  his  carefully  written  opinion,  he  briefly 
disposes  of  the  dispute  on  this  point  Sub- 
stantially, his  statement  Is  that  there  waa 
no  surprise  to  any  one;  that  the  ground  to 
strike  out  did  not  recommend  itself  to  him. 
There  was  no  reason  in  this  case  not  to  bold 
defendant  by  the  rule  that  objection  should 
be  made  In  due- time.  There  is  a 'time  limit 
within  which  to  raise  objections.  Besides, 
the  allegation  in  plaintiffs  petition  was  broad 
enough  to  admit  the  evidence. 

That  allegation  Is  "that  while  walking 
along  Madison  street  near  the  corner  of  Main 
and  nearly  opposite  the  then  town  hall  of 
Lafayette,"  he  met  with  the  accident  That 
was  substantially  a  correct  allegation,  and 
this  allegation  is  not  undone  nor  fatally  af- 
fected by  other  words  going  more  Into  par- 
ticulars In  regard  to  the  place  of  accident 
These  words  did  not  contradict  the  general 
allegation  Inserted  above,  although  they  did 
localize  the  place  more  thoroughly  than  the 
general  allegation. 

In  describing  the  place  of  an  accident  math- 
ematical precision  Is  not  always  to  be  ex- 
pected. 

Under  the  facts  and  circumstances  here  we 
will  not  detail  further.  We  find  no  good 
reason  for  setting  aside  the  court's  refusal 
to  strike  out  the  testimony. 

There  is  authority  sustaining  the  ground 
we  hold  as  correct  in  this  case.  In  Johnson 
v.  R.  R.  Co.,  27  La.  Ann.  53,  this  court  said: 
"It  Is  true  that  the  allegata  and  the  probata 
must  agree,  but  It  Is  sufficient  if  the  substance 
be  proved." 

Leaving  this  point,  we  take  up  the  merits 
of  the  case;  that  is,  the  condition  of  the 
sidewalk. 

We  have  already  stated  that  it  was  bad. 
This  inquiry  involved  tedious  examination 
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into  the  facts — an  inquiry  regarding  the  side- 
walk of  the  town  years  ago. 

Whatever  may  have  been  the  state  of  the 
sidewalks  years  ago,  we  infer  that  their  dilap- 
idated condition  is  of  the  past,  and  that  now 
there  is  no  danger  of  accident  to  the  pedes- 
trian ;  that  there  are  no  boards  nnnailed  or 
broken  to  a  dangerous  extent 

In  beginning  with  our  examination  into  the 
facts  of  this  case,  we  will  not  Insert  a  sum- 
mary of  the  testimony  of  plaintiff  himself. 
It  is  sufficient  to  state  that  he  sought  to  sus- 
tain the  allegations  of  his  petition. 

We  have  carefully  read  the  testimony  of 
Louis  Domengaux,  a  witness  residing  in  the 
town.  He  said  that  previous  to  the  accident 
he  passed  the  sidewalk  where  plaintiff  fell; 
It  was  In  bad  condition.  He,  although  as  we 
Infer  a  much  younger  man  than  plaintiff,  on 
several  occasions  stumbled  at  the  very  place 
plaintiff  fell.  He  further  said  that  it  was 
safe  at  that  time  to  avoid  the  sidewalk  at 
night,  and  to  follow  the  middle  of  the  street, 
as  the  last  offered  more  safety  to  the  foot- 
man's tread,  as  he  stated  in  substance. 

This  witness  saw  the  plaintiff  fall  where 
there  were  planks  missing — where  there  were 
planks  turned  up  not  nailed.  He  saw  the 
plaintiff  step  in  a  vacant  spot  at  a  vacant 
point  One  of  the  boards  tamed  and  tripped 
him.  He  described  the  space  where  the  old 
man  fell  in  the  sidewalk  as  four  inches  in 
width  and  about  two  Inches  in  depth  and  in 
length  from  four  to  six  feet  He  states  that 
the  little  girl  was  holding  her  grandfather's 
hand  He  saw  the  struggle  of  the  child  not 
to  fall,  and  the  fall  of  the  grandparent  in  his 
attempt  to  protect  her. 

J.  P.  Colomb,  secretary  of  the  council,  who « 
certainly  was  not  in  sympathy  with  the  plain- 
tiff, repaired  to  the  place  where  the  plaintiff 
felL   He  says  that  there  was  a  broken  board, 
but  adds  the  condition  was  not  very  bad. 

There  are  officers  of  some  municipalities 
who  are  not  prone  to  see  defects  in  the  side- 
walks. 

This  witness  said  that  he  only  considered  a 
sidewalk  bad  when  there  was  one  plank  miss- 
ing to  about  every  10  planks. 

Mr.  Theall,  another  witness,  is  emphatic 
In  his  declaration  as  a  witness  that  the  side- 
walk was  in  a  bad  condition. 

There  are  a  few  witnesses  who  said  that 
the  sidewalk  was  not  so  bad  after  all.  The 
number  who  entertain  that  favorable  view 
was  considerably  less  than  those  who  testified 
the  other  way. 

The  judge  of  the  district  court  who  saw 
and  heard  them— knew  them  In  all  probabil- 
ity—believed the  former.  In  our  careful 
reading  of  the  testimony  we  came  to  nothing 
leading  as  to  the  conclusion  that  he  erred. 

The  authorities  of  the  town  were  not  aware 
of  the  bad  condition  of  the  sidewalk.  This 
Is  one  of  the  propositions  upon  which  the  de- 
fendant relied  In  its  defense. 

That  would  be  In  some  cases  a  good  point. 


Where  the  pedestrian  wanders  away  to  un- 
frequented paths  and  by-places  without  any 
particular  purpose,  save,  perhaps,  pastime 
and  exercise,  and  meets  with  an  accident  be- 
cause of  a  missing  or  broken  board  in  some 
dark  unfrequented  spot,  it  might  be  that  the 
town  could  not  well  be  held  liable  If  the  break 
was  of  recent  date,  and  no  one  of  the  au- 
thorities knew  anything  about  it  Here  it 
was  different 

It  was  in  the  center  of  the  town—one  of 
the  main  thoroughfares. 

The  place  should  have  been  in  good  repair. 

An  attempt  was  made  on  the  part  of  the  de- 
fense to  prove  that  the  plaintiff  was  a  feeble 
old  man  at  the  time  of  the  accident 

He  was  old,  it  is  true,  but  strong  enough 
considering  his  age.  He  was  not  decrepit 
Sidewalks  are  not  intended  exclusively  for 
strong  men  in  good  health  having  normal 
bodies  and  full  of  activity.  If  those  who 
are  physically  weak  because  very  young,  or 
aged  meet  with  a  fall  on  a  defective  side- 
walk, and  because  of  the  defect  while  exer- 
cising proper  prudence  they  are  entitled  to 
reasonable  damages. 

We  come  next  to  the  question  of  damages. 

The  old  man  has  greatly  suffered.  He  was 
able  before  the  fall  to  earn  a  small  Income; 
something  to  keep  the  wolf  from  the  door. 
This  he  has  lost  He  cannot  render  the  lim- 
ited services  he  could  render  before  the  fall. 
He  had  to  expend  an  amount  during  his  ill- 
ness in  defraying  medical  and  other  expenses. 
We  are  of  opinion  that  the  damages  allowed 
should  be  increased  in  amount  Plaintiff  and 
appellee  in  answering  the  appeal  prayed  for 
an  amendment  of  the  judgment  by  increasing 
the  amount  to  the  sum  originally  prayed  for. 
The  judgment  is  amended  so  as  to  embrace 
the  sum  of  $2,600. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  district  court 
be,  and  the  same  is  hereby,  amended  by  in- 
creasing the  sum  allowed  to  the  defendant 
from  $1,800  to  $2,600 ;  and,  as  thus  amended, 
the  judgment  of  the  district  court  is  affirmed. 

(121  La.) 

No.  16.965. 

LLOYD  v.  DICKSON  et  al. 

(Supreme  Court  of  Louisiana.    June  8,  1908. 
Rehearing  Denied  June  26.  1908.) 

Master  and  Servant— Wrongful  Discharge 
—Action  for  Salary. 

Under  Rev.  Civ.  Code,  art  2749,  a  servant 
discharged  without  any  serious  ground  of  com- 
plaint may  recover  the  salary  for  the  unexpired 
term.  But  this  article  is  in  the  nature  of  a 
penal  statute,  and  has  no  application  to  con- 
tracts for  hiring  purely  executory  in  their  na- 
ture. Trefethen  v.  Locke,  16  La.  Ann.  19,  re- 
affirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant.  §§  60-68.] 

(Syllabus  by  the  Court.) 
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Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  Durleve  King,  Judge. 

Action  by  Joseph  C.  Lloyd,  Jr.,  against 
Robert  Dickson  and  Robert  D.  Tweeddale. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Amended  and  affirmed. 

Robert  Lee  Tullis  and  Clegg  &  Quintero, 
for  appellant.  Foster.  Milling  &  Godchaux 
and  Alexis  Brian,  for  appellees. 

LAND,  J.  This  case  was  dismissed  on  an 
exception  of  no  cause  of  action.  On  appeal 
this  court  reversed  the  Judgment  and  re- 
manded the  cause  for  further  proceedings. 
Lloyd  v.  Dickson,  116  La.  90,  40  South.  542. 

Plaintiff  sued  for  damages  for  breach  of 
an  alleged  contract  by  which  the  defendants 
obligated  themselves  to  use  their  influence 
and  support  In  favor  of  the  plaintiff  for  the 
position  of  secretary  and  Southern  manager 
of  the  Southern  Insurance  Company  of  New 
Orleans,  for  whose  control  the  three  parties 
were  working  In  conjunction.  Plaintiff  al- 
leged that  he  faithfully  performed  bis  part 
of  the  agreement,  but  that  the  defendants, 
on  the  eve  of  the  successful  completion  of  the 
project,  threw  him  overboard,  and  took  in 
a  competitor  of  plaintiff  In  the  Insurance 
business,  and  agreed  to  make  said  competi- 
tor's firm  the  manager  of  the  Southern  de- 
partment of  the  company.  The  obligation  of 
the  defendants  under  the  alleged  agreement 
was  to  endeavor  to  secure  the  control  of  the 
company,  and,  having  secured  control,  to  car- 
ry out  their  contract  with  the  plaintiff.  116 
La.  92,  40  South.  542.  Plaintiff  alleged  that 
the  salary  he  was  to  receive  as  secretary 
was  $3,000  per  annum,  and  that  the  office 
of  Southern  manager  of  the  company  was 
worth  $4,500  per  annum.  These  sums  plain- 
tiff alleged  represented  the  actual  damages 
he  had  suffered  by  reason  of  defendants' 
violation  of  their  agreement  Plaintiff  also 
sued  for  $2,500  as  exemplary  damages. 

For  answer  the  defendants  pleaded  the 
general  Issue.  The  case  was  tried,  and  there 
was  Judgment  In  favor  of  defendants,  from 
which  plaintiff  has  appealed. 

Plaintiff  was  an  insurance  agent  In  the 
city  of  New  Orleans.  Dickson  &  Tweeddale 
was  a  Arm  of  underwriters  in  the  city  of 
New  York.  After  some  correspondence  and 
a  personal  Interview,  the  three  parties,  in 
conjunction  with  two  or  three  business  men 
of  Philadelphia,  undertook  to  secure  the  con- 
trol of  the  majority  of  the  stock  of  the 
Southern  Insurance  Company  of  New  Or- 
leans. Tweeddale  and  one  Wannamaker 
came  to  New  Orleans,  In  March,  1905,  and  In 
conjunction  with  the  plaintiff  endeavored  to 
secure  options  and  to  make  the  necessary 
financial  arrangements  to  purchase  a  major- 
ity of  the  stock.  Lloyd  had  but  little  money, 
and  acted  as  a  promoter  of  the  enterprise. 
He,  however,  was  to  secure  the  co-operation 
of  a  responsible  business  man  of  New  Or- 
leans, who  would  take  $35,000  of  stock,  on 
the  promise  of  the  vice  presidency  of  the 


company.  He  secured  C.  W.  Robinson,  who 
subsequently  took  the  amount  of  stock  spec- 
ified. Tweeddale  and  Wannamaker  failed 
on  their  part  to  make  the  necessary  financial 
arrangements  to  margin  the  stock.  Dickson 
came  on,  and  in  a  short  time,  with  the  aid 
of  C  W.  Robinson  and  Albert  Godchaux,  se- 
cured a  majority  of  the  stock  of  the  com- 
pany. Under  this  arrangement  Godchaux's 
insurance  firm  was  to  have  the  agency  for 
Louisiana  and  Mississippi,  Plaintiff  contends 
that  this  was  a  breach  of  defendants'  agree- 
ment with  him.  There  seems  to  have  been 
at  first  a  tentative  understanding  that  Lloyd 
was  to  be  Southern  general  agent.  Lloyd 
so  testified,  and  is  corroborated  by  Wyatt 
Ingram,  of  the  Hibernia  Bank  &  Trust  Com- 
pany, who  swore  that  Tweeddale  and  Wan- 
namaker said  that  Lloyd  was  to  be  Southern 
manager. 

After  Wannamaker  and  his  associates  re- 
tired, plaintiff  testified  that  Tweeddale  said: 

"We  will  make  you  secretary  in  charge  of  all 
the  local  business." 

Plaintiff  admits  that  he  and  Storm  agreed 
to  take  about  $20,000  of  stock,  but  says  that 
his  position  as  secretary  and  agent  was  not 
dependent  on  his  so  doing.  Storm's  testi- 
mony is  to  the  effect  that  he  and  Lloyd  were 
to  be  local  and  state  agents  on  their  taking 
and  getting  others  to  take  $20,000  of  stock. 
This  was  never  done,  but  Storm  made  ar- 
rangements to  take  stock  to  the  amount  of 
$5,000.  Lloyd  does  not  seem  to  have  made 
any  definite  arrangements  to  furnish  his 
share.  The  surplus  of  $10,000,  Storm  testi- 
fied, was  to  be  carried  by  Tweeddale.  The 
.testimony  of  both  defendants  is  to  the  ef- 
fect that  Lloyd  and  associates  were  to  pro- 
cure $30,000  of  stock,  and  that  Lloyd  ac- 
knowledged his  inability  to  respond.  It  ap- 
pears that  Tweeddale  had  offered  the  general 
agency  to  another  party  If  he  would  take 
$20,000  In  stock.  In  view  of  all  the  evidence, 
the  plaintiff  has  failed  to  make  out  his  case 
as  to  the  general  agency. 

On  the  second  branch  of  plaintiffs  demand, 
the  evidence  clearly  shows  that  there  was  an 
understanding  that  plaintiff  was  to  have  the 
office  of  secretary  if  the  syndicate  succeeded 
in  getting  control  of  the  company.  Plaintiff 
rendered  valuable  services,  based  on  assur- 
ances from  Tweeddale  that  the  office  of  sec- 
retary was  to  be  his  reward.  This  is  virtual- 
ly admitted  by  Tweeddale  In  his  testimony. 
At  the  close  of  the  deal  Dickson  gave  out 
for  publication  the  names  of  the  proposed 
officers  of  the  reorganized  company.  Dick- 
son was  to  be  president,  Robinson  vice  presi- 
dent, and  Lloyd  resident  secretary.  This  suit 
was  brought  as  soon  as  Lloyd  ascertained 
that  the  general  agency  had  been  contracted 
to  the  Godchaux  firm.  The  office  of  secre- 
tary had  not  been  promised  to  any  other 
party,  and  In  the  nature  of  things  could  not 
be  conferred  until  the  Dickson  syndicate  se- 
cured control  of  the  organization,  which  was 
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not  until  February.  1906.  On  the  reorganiza- 
tion Dickson  was  elected  president,  and  the 
old  secretary  was  re-elected.  Hence  there 
could  have  been  no  actual  breach  of  the 
agreement  to  elect  Lloyd  until  February, 
1900,  long  after  the  Institution  of  this  suit 
From  another  standpoint,  the  evidence  does 
not  show  what  damages  the  plaintiff  has 
sustained  by  reason  of  the  alleged  breach  of 
the  agreement  as  to  the  secretaryship.  The 
only  evidence  on  this  point  is  that  the  salary 
of  the  secretary  of  the  company  Is  fixed  on 
the  basis  of  $  3,000  per  annum.  If  plaintiff 
had  been  elected  secretary  for  one  year  at 
such  a  salary,  and  afterwards  discharged 
without  any  serious  ground  of  complaint,  he 
might  have  claimed  the  salary  for  the  unex- 
pired term  as  a  penalty  under  Rev.  Civ. 
Code,  art  2740  (2720).  But  It  has  been  held 
that  this  article  Is  In  the  nature  of  a  penal 
statute,  and  has  no  application  to  a  contract 
for  the  letting  and  hiring  entirely  unper- 
formed in  all  of  its  parts,  and  that  for  the 
breach  of  such  executory  contracts  only  ac- 
tual damages  can  be  recovered.  Trefethen 
v.  Locke,  16  La.  Ann.  10.  Our  conclusion  Is 
that  plaintiff  should  have  been  nonsuited  on 
this  branch  of  his  case. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  amended,  by  dismissing 
plaintiff's  demand  for  damages  as  to  the  al- 
leged contract  for  the  office  of  secretary  of 
the  Southern  Insurance  Company  as  In  case 
of  nonsuit,  and  that  as  thus  amended,  said 
judgment  be  affirmed;  defendants  to  pay 
costs  of  appeal. 


(121  La.) 
No.  16,864. 
SCHLATER  v.  LE  BLANC. 
(Supreme  Court  of  Louisiana.    April  13,  1906. 
Rehearing  Denied  June  22,  1008.) 

1.  Pleading  —  Amendment  —  New  Cause  or 
Action. 

The  amendment  was  timely  filed  and  al- 
lowed. It  did  not  change  the  substance  of  the 
demand. 

2.  Judgment  —  Conclusiveness  —  Matters 
Concluded. 

The  proceedings  pleaded  as  res  judicata 
were  not  of  such  a  character  as  to  afford  good 
ground  for  sustaining  that  plea. 

3.  Same. 

The  return  of  the  defendant  In  accordance 
with  summons  issued  in  a  suit  based  on  aban- 
donment cannot  be  successfully  invoked  as  an 
estoppel  in  another  suit  in  which  the  defendant 
in  the  first  suit  is  now  plaintiff.  The  grounds 
of  the  two  suits  are  not  disclosed  as  the  same. 
In  the  first  suit  for  abandonment  the  grounds 
do  not  appear.  In  the  present  suit  special 
grounds  are  alleged.  Nothing  shows  that  they 
were  considered  in  the  first  suit. 

4.  Appeal  and  Error  —  Harmless  Error- 
Admission  or  Evidence. 

Mere  hearsay  testimony  not  considered  on 
appeal  affords  no  ground  to  remand.  It  does 
not  prejudicially  affect  the  issues. 

5.  Evidence— Declarations— Admissibility. 

The  defendant  in  a  suit  for  separation  from 
bed  and  board  is  not  entitled  to  prove  his  state- 
ment to  a  witness. 


6.  Same— Res  Gesm— Foundation. 

Even  if  it  be  a  part  of  the  res  gesta?,  proper 
foundation  must  be  laid. 

7.  Appeal  and  Error. 

The  ruling  having  resulted  in  offering  to 
defendant  the  opportunity  of  proving  that  which 
his  statement  embraced,  he  having  declined  to 
avail  himself  of  the  opportunity  as  far  as  it 
went,  the  case  will  not  be  remanded  to  enable 
him  to  prove  the  facts  which  he  declined  to  prove, 
on  the  ground  that  the  scope  was  limited  by  the 
ruling  so  as  not  to  admit  his  statement  to  a 
third  person. 

8.  Husband  and  Wipe  —  Actions  for  Sep- 
aration. 

The   incompatibility   of   temper  between 
plaintiff  and  defendant  led  to  quarrels,  fusses, 
and  a  state  of  affairs  rendering  their  living  to- 
'gether  not  bearable. 
0.  Same— Custody  or  Children. 

Considering  the  facts  disclosed  by  the  tes- 
timony and  the  condition  to  which  the  incom- 
patibility has  brought  the  parties,  the  court  con- 
cludes to  affirm  the  judgment  with  the  exception 
of  its  terms  as  relates  to  the  children. 

In  this  respect  the  judgment  is  reversed,  and 
the  cause  is  on  that  point  alone  referred  back 
to  the  district  judge. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  Iberville;  Calvin 
Kendrlck  Scbwing,  Judge. 

Suit  for  separation  by  Irene  W.  Schlater 
against  Samuel  O.  Le  Blanc.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed  in 
part,  and  reversed  In  part. 

Clarence  Samuel  Hubert  and  Alex.  Hubert 
(Edward  Nlcholls  Pugh,  of  counsel),  for  ap- 
pellant Edward  Blount  Talbot  and  Paul 
Geddes  Borron,  for  appellee. 

BREAUX,  O.  J.  This  is  a  suit  for  sep- 
aration from  bed  and  board 

It  Is  the  third  suit  growing  out  of  disagree- 
ments between  plaintiff  and  defendant, 

There  was  talk  of  still  another  suit  in  1005, 
which  was  never  brought 

In  the  first  and  second  suits  defendant 
here  was  plaintiff. 

The  cause  of  action  In  the  first  and  sec- 
ond suits  was  the  alleged  abandonment  by 
the  plaintiff,  Mrs.  Le  Blanc,  of  the  matri- 
monial domicile. 

The  cause  of  action  here  is  in  substance 
that  her  husband  has  been  guilty  for  years 
of  excesses,  cruel  treatment,  and  outrages  as 
to  render  their  living  together  insupportable, 
injurious  to  health,  and  fatal  to  all  happi- 
ness. Going  into  details,  plaintiff's  petition 
sets  forth  different  acts  committed  by  her 
husband,  all  In  support  of  the  general  aver- 
ments of  her  petition.  The  petition  alleges 
with  particularity  that  defendant  ill  treated 
plaintiff,  and  details  acts  of  asserted  ill  treat- 
ment committed  a  few  days  after  their  mar- 
riage, and  complains  of  a  number  of  other 
acts  committed  since.  She  avers  that  she  was 
neglecVd  by  him ;  left  suffering  from  illness 
when  she  was  In  need  of  sympathy ;  that  he 
was  severe  and  cruel  to  their  children ;  that 
he  was  violent  toward  her — struck  her ;  that 
she  had  broken  her  arm  In  February,  1007; 
that  she  undertook  to  correct  one  of  their  chll- 
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,  dren,  when  defendant  rushed  Into  the  room, 
seized  her  by  the  arm  which  had  been  recently 
broken,  held  a  riding  whip  over  her,  at  the 
same  time  calling  her  a  brute. 

The  defense  by  the  husband  Is  that  he  has 
never  committed  any  of  the  acts  of  which 
plaintiff  complained;  that,  on  the  contrary, 
he  has  always  sought  her  happiness  and 
that  of  his  children. 

He  refers  specially  to  the  two  suits  Insti- 
tuted by  him  on  the  grounds  of  abandonment, 
and  states  that  plaintiff  became  reconciled 
after  these  suits ;  that  she  sought  this  recon- 
ciliation; that  there  was  forgiveness  on  the 
part  of  each,  and  all  had  been  smoothed* 
over,  and  a  condition  of  contentment  existed. 
He  annexed  letters  to  his  answer  received 
from  plaintiff. 

The  letters  of  plaintiff  preceding  the  year 
1906  were  kindly  and  affectionate  In  tone, 
and  expressed  a  desire  to  return,  and  the 
joy  of  the  children  when  Informed  of  their 
return  at  an  early  date  to  their  home.  These 
letters  were  written  previous  to  and  about 
the  time  of  the  reconciliation  to  which  we 
will  refer  later;  that  Is,  after  It  had  been 
wisely  concluded  to  drop  court  proceedings 
(1.  e.,  in  the  matter  of  the  first  two  suits), 
and  return  home  and  live  together. 

In  the  year  1905,  plaintiff  and  her  husband 
went  to  Colorado  Springs. 

Not  many  days  after  they  had  been  there, 
there  was  quarreling,  angry  disputes,  and 
scoldings. 

Supplemental  Petition  was  Properly  Allowed. 

About  eight  days  after  the  issue  had  been 
joined  in  the  pending  case,  plaintiff  filed  a 
supplemental  and  amended  petition  alleging 
other  grounds  for  a  separation  from  bed  and 
board. 

The  defendant  interposed  an  objection  to 
this  supplemental  petition,  on  the  ground  of 
want  of  citation,  and  on  the  ground  that  it 
was  a  new  cause  of  action  not  timely  urged. 

We  deem  It  In  place  to  state  that  the  an- 
swer, In  which  the  defendant  pleaded  a  rec- 
onciliation between  plaintiff  and  defendant, 
covering  a  period  of  the  married  life  to  and 
including  "part  of  the  year  1905,  made  It 
necessary,  as  plaintiff  must  have  thought, 
for  plaintiff  to  seek  to  meet  defendant's  al- 
legations by  alleging  other  acts  of  a  date 
which  she  averred  was  since  the  reconcilia- 
tion. 

The  original  petition  contained  a  long  list 
of  averments  sufficient,  if  proved,  to  sustain 
the  suit 

This  supplemental  and  amended  petition 
was  In  the  nature  of  a  replication  to  the  an- 
swer, If  It  was  anything. 

It  having  been  allowed,  the  petition  pre- 
sents no  ground  at  this  time  to  set  aside 
the  judgment.  The  courts  of  original  juris- 
diction have  discretion  In  matter  of  amend- 
ments. 

The  want  of  citation,  another  ground  urged 


by  defendant,  is  a  purely  technical  ground,  af- 
fording no  reason  at  this  time  to  remand  the 
case.  The  prayer  of  the  petition  remained  the 
same  and  the  ground  of  action  as  it  was  origi- 
nally ;  it  only  added  to  the  allegations ;  aver- 
red grievances  not  before  alleged.  There  were 
specific  allegations  to  the  end  of  enabling  plain- 
tiff to  make  out  the  general  allegation  of 
plaintiff  that  she  could  no  longer  remain  at 
the  matrimonial  domicile. 

In  reference  to  the  want  of  a  cause  of  ac- 
tion, made  part  of  the  defendant's  exception, 
we  overrule  it  for  the  reason  that  the  allega- 
tions of  the  petition,  taken  as  true  for  the 
decision  of  the  exception,  amply  shows  a 
cause  of  action. 

Next  in  order,  we  will  consider, 

The  Pleas  of  Estoppel  and  Res  Judicata. 

The  defendant  urged  in  support  of  these 
pleas  two  salts  which  he  brought  In  the  year 
1902  for  separation  on  the  ground  of  aban- 
donment 

The  first  was  Instituted  in  January  of  that 
year,  and  the  second  In  June  following. 

In  the  first  suit  after  three  reiterated 
summonses,  defendant  (plaintiff  here)  in  ac- 
cordance therewith  returned  to  the  matri- 
monial domicile,  and  she  again  having  left 
the  matrimonial  domicile  again  returned  in 
the  second  suit  after  she  had  received  sum- 
monses to  return. 

In  the  second  suit  •  judgment  was  ren- 
dered after  three  summonses  had  been  serv- 
ed. It  was  after  three  notices  of  this  judg- 
ment had  been  served  on  her  that  she  re- 
turned. 

The  agreement  to  institute  suit  on  the 
ground  of  abandonment  between  plaintiff  and 
defendant  is  limited  to  the  second  suit ;  that 
is,  we  take  It  that  as  to  the  second  suit  It 
was  pretty  well  understood  that  the  pur- 
pose was  as  much  as  possible  to  avoid  the 
publicity  of  the  family  troubles. 

These  suits  are  pleaded  as  estoppel  and 
res  judicata.  We  are  of  opinion  that  they 
are  neither.  The  grounds  of  action  were  dif- 
ferent Those  alleged  In  the  present  suit  nev- 
er were  alleged  In  the  prior  suits. 

The  testimony  divests  particularly  the  sec- 
ond of  these  suits  of  the  seriousness  that 
suits  should  have  In  order  to  give  rise  to 
the  plea  of  res  judicata.  Moreover,  neither 
of  these  suits  can  be  considered  in  the  light 
of  res  Judicata,  for  they  are  not 

In  reference  to  estoppel,  we  are  equally 
as  positive  that  plaintiff  is  not  absolutely 
concluded  from  proving  antecedent  facts  (L 
e.,  facts  anterior  in  date  to  the  reconciliation 
hereafter  referred  to)  going  to  corroborate 
her  grounds  of  action  in  the  present  suit 
The  antecedent  facts  are  not  ground  for  a 
divorce,  but  they  may  be  considered  aa  cor- 
roborative. 

There  was  reconciliation  in  1905,  about 
June,  and  by  reason  of  this  reconciliation  all 
acts  prior  (the  letters  In  evidence  preceding 
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that  date  and  the  salts)  will  be  considered 
exclusively  as  corroborative  evidence,  and 
will  not  be  taken  as  distinct  grounds  afford- 
ing cause  for  a  judgment  of  separation  from 
bed  and  board. 

Testimony  Not  Before  the  Court 

The  testimony  excluded  In  our  opinion  was 
properly  excluded. 

These  are  the  facts  on  this  point: 

Counsel  for  defendant,  while  defendant's 
brother  was  testifying,  expressed  the  desire, 
In  answer  to  an  inquiry  of  the  court,  of  prov- 
ing that  plaintiff  bad  been  Indiscreet.  The 
acts  of  indiscretion  were  detailed. 

Counsel  for  defendant  added  that  the  tes- 
timony was  offered  only  to  prove  indiscre- 
tion of  plaintiff,  that  defendant  did  not 
charge  misconduct,  only  Indiscretion,  and  by 
his  own  statements  the  husband  offered  to 
prove  the  effect  that  the  acts  of  indiscretion 
of  his  wife  had 'upon  him. 

The  plaintiff  through  counsel  objected  to 
the  testimony;  the  objection  was  sustained, 
nnd  the  testimony  excluded. 

After  the  court  had  announced  its  ruling, 
and  had  excluded  the  testimony,  plaintiff's 
counsel  recalled  his  objection,  sustained  as 
just  mentioned,  and  offered  to  let  the  testi- 
mony be  introduced  with  one  exception ;  that 
the  testimony  to  prove  indiscretion  should  not 
be  that  of  the  husband. 

The  court  then  offered  to  permit  counsel 
for  defendant  to  Introduce  evidence  of  indis- 
cretion to  prove  the  occasion  for  the  hus- 
band's conduct,  provided  always  that  this 
should  not  be  proven  by  the  statement  of  the 
husband  to  his  brother,  still  a  witness. 

At  this  point,  plaintiff's  counsel  offered  not 
to  object  to  any  testimony  of  plaintiff's  mis- 
conduct if  that  was  the  object,  In  lieu  of  "in- 
di8cretion,M  provided  that  the  testimony  offer- 
ed to  prove  misconduct  should  not  be  that  of 
the  husband,  a  provision  which  the  court  sus- 
tained. 

The  proof  of  misconduct  was  not  the  pur- 
pose, defendant's  counsel  stated.  Indiscretion 
was  the  charge. 

Counsel  for  defendant  declined  to  offer  the 
testimony  under  the  limitations  just  stated, 
he  averring  at  the  time  that  it  would  serve 
no  good  purpose  if  he  were  to  prove  that  the 
plaintiff  was  Indiscreet  if  he  was  not  at  the 
same  time  permitted  to  prove  the  statement  of 
the  husband  as  to  the  effect  It  had  upon  him. 

It  does  not  occur  to  us  that  the  statement 
was  contemporaneous  and  that  it  possessed 
the  other  requirement  for  it  to  be  consider- 
ed part  of  the  res  gestae. 

That  rule  of  evidence  is  sometimes  made  to 
do  extensive  service,  so  much  so  that  a  text- 
writer  has  said  that  the  shibboleth,  res  gestae, 
is  put  to  such  indiscriminate  service  that  It 
Is  to  be  approached  with  a  feeling  of  despair. 

It  was  never  intended  as  authorizing  the 
use  testimonially  of  the  husband's  statement 
to  prove  that  his  wife  was  Indiscreet,  and 
the  effect  that  It  had  on  him. 

The  foundation  must  first  be  laid — It  was 


not — and  then  testimony  Is  admissible  to 
prove  the  effect  This  was  not  done.  The  of- 
fer has  the  appearance  of  a  stop  half  way. 
It  was  not  followed  up  sufficiently  to  justify 
a  reversal  of  the  judgment.  No  attempt  was 
made  to  prove  the  facts  going  to  show  indis- 
cretion, nor  the  dates.  These  might  have 
brought  the  offer  within  the  rule  Invoked. 

Condonement  and  Reconciliation. 

These  pleas  do  not  present  grounds  for  ex- 
cluding all  the  testimony  preceding  the  con- 
donement and  reconciliation.  Plaintiff  or  de- 
fendant may  prove  acts  preceding  reconcilia- 
tion to  the  end  of  corroborating  the  new 
grounds  alleged,  if  they  are  proven.  Rev.  Civ. 
Code,  art  153. 

If  a  cause  subsequent  has  arisen,  plaintiff 
Is  then  authorized  to  urge  a  cause  precedent 
Bienvenu  v.  Her  Husband,  14  La.  Ann.  387. 

If  the  cause  appears  well-grounded  we  will 
then  review  the  corroborative  testimony. 

We  will  therefore  consider  the  testimony 
relating  to  the  new  grounds  alleged. 

Summary  of  the  Facts. 

A  closely  litigated  case  requires  that  the 
salient  details  be  gone  Into,  otherwise  the 
opinion  would  not  have  the  support  needful 
in  the  discussion  and  for  the  decree. 

We  thus  state  for  the  reason  that  until  we 
reached  this  point  we  thought  of  avoiding  a 
narrative  of  the  facts.  Now*  we  think  we 
should  review  them  to  an  extent  at  least. 

After  the  reconciliation  In  Virginia  in  June, 
1905,  which  must  have  given  rise  to  the  hope 
that  It  would  be  permanent  the  plaintiff 
wrote  several  letters,  to  which  we  before  al- 
luded, to  the  defendant  In  which  she  express- 
ed the  pleasure  she  felt  in  returning  to  her 
home  and  her  family,  and  in  another  she  said 
that  she  would  do  all  that  a  loving  wife 
should  do. 

The  reconciliation  was  short  lived.  In  the 
month  following,  the  family  left  for  Colorado 
Springs.  Plaintiff's  sisters  accompanied  her, 
and  they  met  relatives  and  friends  at  the 
Springs.  It  soon  became  evident  after  their 
arrival  that  reconciliation  was  of  the  past 
Disagreement  and  dissensions  arose.  The 
brother  of  defendant  was  at  the  Springs  a 
few  days  of  the  time  that  plaintiff  and  de- 
fendant were  there.  He  noticed  with  regret 
that  there  was  restraint  and  coolness  between 
plaintiff  and  defendant 
'  While  as  a  witness,  in  answer  to  questions, 
he  spoke  of  his  brother  and  referred  to  his 
temper,  he  did  not  dwell  upon  that  testimony. 

We  Infer  from  the  testimony  that  he 
thought  that  his  brother  has  high  temper, 
which  he  does  not  always  control ;  otherwise 
he  was  kindly  and  conciliatory. 

The  testimony  of  this  witness  was  consid- 
erate to  both  plaintiff  and  defendant  He  cer- 
tainly entertained,  we  judge  from  the  testi- 
mony, brotherly  regard  for  the  defendant 
and  he  said  as  to  plaintiff's  relatives,  who 
were  with  her  at  the  Springs,  that  they  were 
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in  every  respect  ladles  of  refinement  and 
education. 

The  testimony  of  one  of  plaintiff's  sisters 
shows  that  early  in  the  night  at  times  plain- 
tiff and  her  two  sisters  and  others  walked  out 
in  the  moonlight  at  Colorado  Springs  to  en- 
joy the  early  part  of  the  night  strolling  away 
from  the  hotel  some  little  distance.  These 
evening  walks  were  the  cause  of  some  of 
the  disagreements  between  plaintiff  and  de- 
fendant 

Card  playing  was  another  source  of  dis- 
agreement It  displeased  the  defendant  par- 
ticularly, as  he  thought  that  plaintiff  did  not 
wish  him  to  be  one  of  the  party  while  play- 
ing cards. 

The  sister  who  testified  upon  the  subject 
said  that  these  card  parties  should  have  given 
to  defendant  no  ground  for  displeasure;  they 
were  innocent  games  for  amusement  That 
the  defendant's  thought  that  there  was  a  de- 
sire to  exclude  him  was  error. 

Plaintiff  sought  the  advice  of  attorney* 
while  she  was  at  the  Springs,  and  we  infer 
from  the  testimony  that  she  spoke  freely  to  her 
sisters  in  regard  to  her  alleged  grievances. 

These  sisters,  as  witnesses,  state  that  de- 
fendant at  the  Springs  never  entered  their 
room  without  starting  a  quarrel,  and  saying 
disagreeable  things  which  were  unbearable 
to  plaintiff.  They"  would  close  their  doors  in 
order  not  to  heir  the  defendant  fussing  with 
his  wife. 

About  this  time  things  reached  a  climax. 
One  of  these  witnesses  testified  that  plaintiff 
called  on  her  late  in  the  night,  knocked  at  her 
door  crying,  saying  that  defendant  had  scold- 
ed her  for  quite  a  while  and  had  kicked  her 
out  of  bed.  She  begged  one  of  her  sisters  to 
go  and  talk  to  him,  because  she  could  stand 
it  no  longer.  The  sister  complied,  and  said 
to  defendant  that  he  had  not  kept  his  prom- 
ise to  be  good  and  kind  to  her  sister  when 
she  returned ;  tbat  defendant  ordered  her,  this 
sister,  out  of  the  room,  saying  that  he  had 
paid  for  it. 

The  plaintiff  remained  that  night  in  her 
sister's  room  until  she  became  quiet,  and 
then  went  to  another  room  for  the  night 

On  the  10th  of  October,  1905,  plaintiff 
wrote  to  her  husband  (who  had  returned  to 
their  home  In  Louisiana).  There  was  noth- 
ing unusual  In  the  letter.  Two  days  later, 
she  wrote  again,  and  in  this  letter  the  ex- 
pressions disclosed  deeply  wounded  feelings. 
She  reminded  the  defendant  of  his  promises. 
She  referred  to  her  honor,  which  she  was 
determined  to  uphold  to  the  last.  She  asked 
him  in  serious  tones  about  that  which  had 
happened  at  the  "Plaza";  If  he  recalled  his 
utterance  on  the  "porch"  just  before  leaving, 
and  other  similar  expressions. 

About  eight  days  afterward,  defendant  re- 
plied calmly  and  deliberately.  He  mention- 
ed his  surprise  on  receiving  the  letter,  and 
said  that  the  complaints  were  frivolous,  and 
that  she  might  return  home  when  she  wished, 
and  added  that  this  time  there  would  be  no 


divorce  proceedings  in  court  unless  she  be- 
gan them.  He  earnestly  referred  to  his  chil- 
dren and  of  their  future. 

Both  the  letters,  of  which  the  foregoing  is 
a  mere  summary,  denote  deep  feeling. 

On  the  1st  of  November  following,  she  re- 
turned to  her  home. 

From  this  time  on  to  the  summer  following 
the  testimony  discloses  nothing  of  moment. 
There  was  a  lull  at  the  matrimonial  home. 

The  year  following,  plaintiff  and  her  hus- 
band and  their  children  went  to  one  of  the 
summer  resorts  within  the  limits  of  the  state 
They  together  enjoyed  themselves.  There 
were  the  usual  walking,  driving,  and  all  seem- 
ed to  share  the  amusements  and  the  recrea- 
tions the  place  afforded.  To  all  outward  ap- 
pearance there  was  nothing  to  denote  dis- 
agreement of  any  kind,  and  yet  at  this  place, 
a  witness,  who  was  of  the  party,  testitittl 
tbat  she  heard  defendant  speak  harshly  to  his 
wife;  that  there  was  loud  talking  in  their 
room ;  that  it  was  a  continuous  quarrel,  mis- 
understanding, contention  about  something  al- 
ways; that  she  heard  plaintiff  say  to  her  hus- 
band, "Sam,  you  nearly  run  me  crazy.  1 
wish  you  would  go  away  from  me  and  let 
me  alone."  That  plaintiff  often  cried  and 
was  exceedingly  nervous. 

This  witness  was  at  Covington  during  part 
of  the  summer,  and  states  that  there  was  less 
dissension  at  this  place  than  there  had  been 
at  home,  but  there  seemed  at  all  times  to 
be  disagreements;  "always  unkind,  always 
rough." 

On  the  first  of  the  year  1907  the  family  sat 
around  the  same  board  and  enjoyed  together 
the  usual  first  of  the  year  dinner.  Presents 
were  made  by  defendant  to  plaintiff.  During 
the  carnival  of  1907,  they  were  at  a  ball  to- 
gether, and  were  partners  in  one  of  the 
dances.  There  were  fishing  and  hunting  par- 
ties at  which  they  were  present 

Defendant  at  about  this  time  became  the 
owner  of  a  pleasure  boat  and  called  It  by 
plaintiff's  name. 

On  the  last  pleasure  excursion  testified  to 
by  witnesses,  plaintiff  and  defendant  were 
to  be  of  the  party;  defendant  went  Plain- 
tiff gave  some  reason  and  remained  at  home, 
packed  her  effects,  and  left  her  home  with  her 
children.  On  his  return,  plaintiffs  petition 
for  a  divorce  was  served  on  defendant. 

All  during  the  time  included  within  the 
foregoing  statement,  according  to  some  of  the 
testimony,  there  were  disagreements,  gloom, 
unhapplness  in  the  family.  There  was  suf- 
fering on  the  part  of  each,  as  we  infer,  which 
would  not  down.  There  was  Incompatibility 
between  the  two,  difference  in  their  natures. 

When  defendant  kindly  Informed  plaintiff 
that  he  had  given  to  their  pleasure  lannch 
her  name,  it  was  not  welcome  news  to  her; 
she  was  unconcerned  and  did  not  approve. 
On  the  contrary  "there  was  loud  and  angry 
talking  heard  at  home  among  the  parties," 
said  a  witness  who  resided  near  defendant's 
heme  in  the  town  of  Plaquennae  on  the  same 
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street.  The  aunt  of  the  witness,  who  was  with 
plaintiff  and  defendant  and  their  children  at 
Covington,  testified  that  she  called  at  their 
home;  defendant  was  out  of  humor  and  ex- 
pressed displeasure ;  that  to  her,  as  a  visitor, 
It  gave  rise  to  some  embarrassment;  that 
plaintiff  was  ill  and  confined  to  her  bed.  She 
seemed  delirious  and  to  dread  defendant's 
presence. 

At  another  time  witnesses  testified  that 
defendant  threw  the  small  bones  of  a  squirrel 
in  plaintiff's  face  while  in  anger.  One  of  the 
witnesses  while  testifying  about  this  incident 
said  that  plaintiff  laughed,  but  it  conveys  the 
Impression  that  it  was  all  serious.  They  at- 
tended a  musical  or  play  that  night,  whether 
together  or  not  does  not  appear. 

At  the  same  time  there  were  heated  and 
angry  utterances  about  the  children,  which 
gave  rise  to  bursts  of  anger  and  violence. 

The  foregoing  all  relates  to  incidents  since 
1906,  the  date  of  the  asserted  reconciliation. 

We  have,  in  addition  to  considering  the 
testimony  since  the  reconciliation,  closely 
considered  the  testimony  of  facts  preceding 
the  reconciliation  to  which  we  have  before 
referred.  It  is  corroborative.  The  testimony 
shows  that  for  many  years  plaintiff  and  de- 
fendant disagreed  at  times,  and  that  their 
married  life  was  not  one  of  union  and  peace. 
The  disagreement  Is  directly  corroborative. 

We  will  not  dwell  upon  the  details  of  the 
testimony  of  that  date.  It  Is  only  corrobora- 
tive, and  for  that  reason  we  refer  to  it  in 
general  terms  as  showing  a  condition  of 
things  about  similar  to  that  succeeding  the 
reconciliation. 

One  of  the  sons,  a  small  boy,  as  the  attor- 
ney was  about  to  begin  to  examine  him  as  a 
witness  was  crying.  Kindly  the  attorney  said 
to  him  (calling  him  by  his  name): 

"What  is  the  matter?    Are  yon  afraid V 
"No,  it  was  not  fear,"  was  the  reply. 

He  testified  in  general  terms.  The  sister 
also  testified. 

Referring  to  an  incident,  the  younger  of  the 
two  little  brothers,  aged  about  7  years,  tes- 
tified: 

"He  wanted  to  hit  her." 

Again: 

"Mamma  would  do  some  quarreling  and  papa." 
"Q.  Both  did  the  quarreling? 
"A.  Mamma  never  did  the  moat." 

We  will  decide  the  cause  without  further 
reference  to  the  testimony  of  the  children  of 
the  marriage.  It  is  true  enough,  doubtless; 
we  none  the  less  pass  It  without  further  com- 
ment. 

Hearsay  Testimony. 

We  wiH  state  at  this  time  that  hearsay 
testimony  was  admitted  for  plaintiff,  of  which 
defendant  complains.  We  will  not  consider 
that  testimony  in  the  least,  and  propose  to 
get  rid  of  the  ruling  by  not  taking  it  into  ac- 
count on  appeal.  This  we  consider  the  most 
practical  way  of  disposing  of  the  objection. 


We  must  decline  to  remand  the  case  to  af- 
ford opportunity  to  the  district  judge  of  re- 
viewing the  ruling  complained  of.  From  our 
point  of  view  it  would  not  change  the  result 

To  admit  the  testimony  would  give  to  the 
"Indiscreet"  in  question  before  referred  to  an 
importance  that  the  facts  and  circumstances 
do  not  justify. 

Discussion  of  the  Issues. 

After  a  careful  study  of  the  testimony,  we 
close  the  record,  convinced  that  plaintiff  and 
defendant  cannot  agree.  The  testimony  cre- 
ates the  Impression  that  they  have  sought  to 
agree  one  with  the  other  without  success. 

About  20  years  ago  they  were  married; 
children  came  to  them — 8,  2  boys  and  a 
daughter.  The  father  and  mother  were  for- 
tunate. Beginning  with  little,  they  accumu- 
lated at  least  a  competency.  He  was  reason- 
ably economical.  He  provided  his  family 
with  the  comfort  and  even  with  some  of  the 
luxuries  of  life.  They  visited  the  summer 
resorts  In  Virginia,  Colorado,  and  this  state. 

In  Colorado,  the  feeling  between  them  be- 
came quite  acute.  We  have  seen  that  the  ob- 
servable coomess  between  them  attracted  the 
attention  of  defendant's  brother  who  was 
present,  and  who  stated  as  a  witness  that 
he  regretted  to  see  It. 

There  was  no  pleasure  found  In  each  oth- 
er's company,  and  in  the  absence  of  one  from 
the  other  there  was  evidently  complaint 
The  skeleton  closet  was  opened,  and  nothing 
seems  to  have  been  kept  back  on  either  side 
In  the  way  of  complaint. 

In  our  statement  of  the  facts,  we  have  giv- 
en the  particulars  of  the  letters  written  from 
Colorado  Springs. 

If  It  be  true,  as  stated  in  the  testimony, 
that  plaintiff  was  compelled  to  leave  the 
room  late  in  the  night  at  Colorado  Springs. 
It  Is  not  strange  that  she  fett  hurt  It  is 
common  knowledge  and  may  be  mentioned 
that  a  great  many  wives,  ordered  out  in  the 
way  that  the  evidence  shows  plaintiff  was, 
would  have  stayed  out,  never  would  have  re- 
turned, and  this  without  caring  particularly 
about  proceedings  in  court  While  complain- 
ing in  her  letter,  she  made  no  reference  to 
the  ejectment  from  the  room.  Silence  does 
not  disprove  nor  condone. 

After  her  return  to  her  home  In  November, 
1905,  quiet  and  peace  prevailed,  but  that  was 
temporary.  The  trouble  broke  out  again  dur- 
ing the  next  summer  and  seems  to  have  been 
continuous. 

There  have  been  unhapplness,  quarrels  aft- 
er quarrels,  alternating  with  apparent  sun- 
shine and  cheerfulness.  These  quarrels  have 
been  of  so  great  and  so  persevering  a  char- 
acter that  they  afford  some  ground  for  ac- 
tion. They  had  brought  on  unreconcilable 
animosity,  we  Infer. 

Now,  as  relates  to  the  sunshine  and  cheer- 
fulness, they  were  temporary,  and  afford  no 
ground  to  determine  that  there  was  reconcili- 
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atlon.  Whatever  feeling  influenced  plaintiff, 
apparently  quiescent  to  the  date  that  she  left 
the  matrimonial  domicile,  does  not  indicate 
that  the  trouble  had  been  forgotten.  At- 
tempts at  reconciliation  and  endeavor  to 
avoid  publicity  are  not  condonement. 

The  education,  the  habits  of  the  parties, 
their  sentiments,  must  be  taken  into  consid- 
eration. 

Both,  as  relates  to  education  and  habits 
and  sentiments,  are  about  on  the  same  plane. 

Recalling  the  acts  proven,  the  manifesta- 
tions of  most  violent  temper,  the  expressions 
and  the  extremes  to  which  (it  is  true  only  for 
a  moment)  that  violent  temper  went,  also  re- 
calling from  the  testimony  that  which  we 
consider  corroborative  (that  is,  of  the  testi- 
mony preceding  the  reconciliation),  the  out- 
bursts of  feeling  on  the  part  of  the  defend- 
ant, the  manifestations  of  uncontrolled  irri- 
tation, we  have  concluded  as  relates  to  the 
separation  to  affirm  the  Judgment  of  the  dis- 
trict court.  On  account  of  the  ill  temper  to 
which  we  have  referred  living  together  was 
unsuppor table.  The  extreme  excess  as  re- 
lates to  violence,  though  doubtless  a  source 
of  regret  to  defendant,  amounted  to  cruelty, 
to  disturbance  of  the  peace  of  mind  of  plain- 
tiff, to  the  aggravation  of  the  nervous  condi- 
tion, and  all  destroyed  the. legitimate  object 
and  purpose  of  matrimony.   Keezer,  §  112. 

There  are  acts  preceding  the  reconciliation 
that  go  far  toward  corroborating  the  violence 
complained  of  since  its  date.  The  situation 
did  not  justify  the  outburst  of  temper  the 
testimony  proves. 

Counsel  for  defendant  complains  of  the 
judgment  on  the  ground  that  it  does  not  de- 
cree that  the  defendant  shall  have  his  sepa- 
rate funds.   To  this  our  answer  is: 

The  parties  are  referred  to  a  notary  by 
the  Judgment  appealed  in  order  that  a  parti- 
tion may  be  made.  Of  course,  in  making  the 
partition  each  must  have  his  and  her  sepa- 
rate funds.  It  will  be  the  duty  of  the  notary 
to  fix  the  amount,  and  then  the  community 
will  be  divided.  This  is  the  intent  of  the  de- 
cree. 

As  Relates  to  the  Children. 

They  were  placed  In  the  care  and  custody 
of  the  plaintiff.  In  this  respect  the  Judg- 
ment will  be  amended,  and,  to  the  extent  pos- 
sible, article  157  of  the  Revised  Civil  Code 
will  be  enforced. 

For  reasons  stated,  It  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be,  and  the  same  is  hereby,  affirmed  In  all 
respects  except  as  to  the  children.  As  to 
them,  It  is  ordered,  adjudged,  and  decreed 
that  It  be  annulled,  avoided,  and  reversed  to 
the  extent  that  it  unconditionally  places  the 
mother  In  their  charge.  It  Is  further  order- 
ed, adjudged,  and  decreed  that  a  family  meet- 
ing be  called,  and  that  the  Judge  of  the  dis- 
trict court,  If  It  be  deemed  t  >  the  grentor  ad- 
vnntage  of  the  children,  with  the  advice  of  a 
family  meeting,  order  that  some  or  all  of  the 


children  be  intrusted  to  the  care  of  the  oth- 
er party  (i.  e.,  the  defendant).  That  appel- 
lee pay  the  cost  of  appeal. 

(121  La.) 
No.  16.855. 

STANDARD  BREWING  CO.  v.  ANDERSON. 

(Supreme  Court  of  Louisiana.   April  27.  1908. 
Rehearing  Denied  June  26.  1908.) 

Landlord  awn  Tenant— Action  fob  Rsarr— 
Default— Waives. 

Where,  month  after  month,  the  lessor  has 
been  receiving  payment  of  the  rent  a  few  days 
later,  without  objection,  if  he  desires  in  the 
future  to  hold  the  lessee  strictly  to  payment  on 
the  day  the  rent  falls  due.  he  must  give  him  no- 
tice to  that  effect ;  otherwise,  the  lessee  wii! 
not  be  in  legal  default  from  delaying  the  usual 
time. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District,  Court,  Parish  of 
Orleans ;  John  St.  Paul,  Judge. 

Action  by  the  Standard  Brewing  Company 
against  Claude  C.  Anderson.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Buck,  Walshe  &  Buck,  for  appellant.  Staf- 
ford, Lambert  &  Robinson,  for  appellee. 

PROVOSTY,  J.  As  a  means  of  increasing 
the  sale  of  Its  beer,  the  plaintiff  company 
rents  the  premises  No.  437  St.  Charles  street, 
in  this  city,  and  subleases  thein  for  a  beer  sa- 
loon. In  September,  1906,  the  defendant 
bought  out  the  former  sublessee,  and  became 
the  sublessee  of  the  plaintiff.  The  price  of 
the  transfer  to  defendant  was  $8,500.  Of 
this,  about  $8,000  was  for  the  good  will  of 
the  place,  and  about  $500  for  the  movables  on 
the  premises — the  bar  fixtures,  eta,  and  some 
goods  of  little  value.  Plaintiff  and  defendant 
signed  a  new  lease  for  a  term  of  five  years. 
It  stipulated  that  the  premises  were  not  to 
be  used  for  anything  else  than  for  a  saloon, 
and  all  the  draught  beer  and  75  per  cent,  of 
the  locally  bottled  beer  to  be  sold  on  the 
premises  were  to  be  of  plaintiff's  beer.  It  is 
contended  that,  although  perhaps  plaintiff  has 
lived  up  to  the  letter  of  his  contract,  he  has 
violated  its  spirit.  The  contract,  as  already 
stated,  was  entered  into  in  September.  1906. 
In  June  following  the  defendant  became  the 
New  Orleans  agent  of  the  Letups'  St.  Louis 
beer.  This  the  plaintiff  did  not  relish.  Its 
president,  Mr.  Wlrth,  told  defendant  that  de- 
fendant could  not  serve  two  masters  at  once. 
A  few  days  before  the  present  salt  was 
brought,  the  defendant  had  taken  down  from 
the  front  of  his  saloon  the  signs  of  the  plain- 
tiff company,  which  theretofore  he  had  kept 
there  for  advertising  plaintiff's  beer.  This 
suit  was  filed  in  September,  1907,  one  year 
after  the  date  of  the  contract  Mr.  Wlrth. 
the  president  of  the  plaintiff  company,  testi- 
fied that  in  this  year  defendant  had  bought 
only  $33  of  plaintiff's  bottled  beer;  and  that 
the  bottled  beer  sold  by  defendant  during  thi* 
time  bad  been  Lemps' ;  that  as  agent  for  the 
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Lempe  Company  the  defendant  sold  beer  at 
wholesale  to  the  different  customers  of  plain- 
tiff, and  sold  the  same  beer  at  two  other 
drinking  establishments  of  his  own;  that  he 
saw  defendant  "loading  up  the  Lemps  beer 
from  the  leased  premises,  taking  cases  out, 
and  making  a  warehouse  and  beer  depot  of 
the  premises ;  that  he  called  for  bis  company's 
bottled  beer  at  defendant's  saloon,  and  none 
was  on  hand;  that  defendant's  purchases  of 
keg  beer  decreased  continually,  except  during 
the  month  immediately  preceding  the  filing  of 
the  suit,  decreasing  from  82  barrels  for  the 
first  month  to  42  barrels  in  May,  and  39  in 
July,  and  increasing  to  48  In  August ;  that  be 
(meaning  his  company)  would  not  have  paid 
$7,000  for  the  lease  of  the  place  if  he  had 
known  that  defendant  was  going  to  sell  other 
beer  than  that  of  his  company.  A  report 
came  to  the  witness,  it  seems,  that  defendant 
had  boasted  of  the  increase  in  his  business 
since  he  had  Lemps'  beer  in  his  place,  and 
this  nettled  the  witness. 

This  was  the  situation,  when,  on  the  6th  of 
September,  1907,  after  the  contract  had  been 
Koing  on  one  year,  Mr.  Wlrth  learned  that  de- 
fendant bad  not  paid  his  rent  note  falling  due 
on  the  first  of  the  month,  and  that  defend- 
ant's keg  beer  bill  for  the  preceding  month, 
payable  on  the  25th  of  the  month  just  expir- 
ed, and  amounting  to  $257.40  for  the  saloon 
on  the  leased  premises  and  $72.60  for  de- 
fendant's other  saloon,  had  not  been  paid; 
and  thereupon,  without  demanding  of  de- 
fendant the  payment  of  the  rent,  or  otherwise 
warning  him,  he  caused  this  suit  to  be  insti- 
tuted. 

The  suit  is  for  dissolution  of  the  lease,  and 
is  accompanied  by  provisional  seizure  for  the 
amount  of  the  rent  past  due.  and  for  such 
amount  as  may  accrue  until  the  possession  of 
the  leased  premises  is  returned.  The  allega- 
tions are  that  defendant  has  defaulted  In  the 
payment  of  his  rent,  and  has  violated  the 
contract  by  selling  other  draught  beer  than 
plaintiff's  and  by  not  letting  75  per  cent,  of 
his  sales  of  local  bottled  beer  be  of  plaintiff's 
beer. 

Defendant  at  once  offered  to  pay  the  rent, 
and  let  the  lease  continue,  but  plaintiff  would 
not  agree  to  this.  For  the  purpose  of  showing 
that  the  moving  cause  of  the  suit  was  not 
plaintiffs  fear  of  losing  its  rent,  but  simply 
plaintiffs  offense  at  his  being  agent  for  and 
selling  Lemps'  beer,  defendant  offered  to 
prove  that  Mr.  Wlrth,  In  an  interview  with 
him  after  the  seizure,  was  very  angry  in  his 
manner.  But,  on  objection,  the  court  ruled 
that  while  the  words  used  on  that  occasion 
by  Mr.  Wlrth  could  be  repeated  his  manner 
could  not  be  described.  We  think  this  was 
error,  and  we  shall  assume  that  this  animos- 
ity of  Mr.  Wlrth  would  have  been  shown  if 
the  testimony  had  been  allowed,  although 
farther  evidence  of  it  than  what  sticks  out 
of  the  entire  testimony  of  Mr.  Wirth  is  really 
quite  superfluous. 

There  is  no  longer  any  contention  that  de- 


fendant sold  any  other  draught  beer  than  de- 
fendant's or  sold  a  single  bottle  of  local  beer 
other  than  plaintiffs,  and  there  is  not  a  word 
In  the  contract  against  defendant's  becoming 
agent  for  Lemps'  or  any  other  beer,  or 
against  his  confining  his  sale  of  bottled  beer 
to  Lemps'  or  other  bottled  beer  not  of  local 
manufacture.  Defendant  explains  that  the 
reason  of  his  not  selling  plaintiffs  bottled  beer 
was  that  his  customers  were  mainly  theatri- 
cal people,  and  theater  frequenters  familiar 
with  the  best-known  brands  of  the  country, 
who,  when  wanting  bottled  beer,  would  call 
for  these  brands,  and  not  for  plaintiffs,  and 
when  wanting  plaintiffs  beer  would  prefer  to 
pay  5  cents  for  the  draught  beer  than  15 
cents  for  the  bottled;  and  that  for  that  rea- 
son he  found  that  It  did  not  pay  to  keep  plain- 
tiffs bottled  beer  on  ice.  Defendant  also  ex- 
plains how  the  signs  of  the  plaintiff  company 
came  to  be  removed.  He  Bays  that  one  of 
them  was  broken  and  he  ordered  some  work- 
men to  take  it  down,  to  be  replaced  later  on 
by  a  new  one,  and  that  the  workmen,  by  mis- 
take, took  down  both  signs.  This  excuse,  we 
must  say,  appears  rather  lame,  but  defendant 
testifies  to  it,  and  we  give  it  as  we  find  it  in 
the  record. 

Mr.  Wlrth  would  make  out  that  he  was  led 
to  bring  this  suit  and  sue  out  the  provisional 
seizure  from  fear  of  losing  his  rent;  but  we 
cannot  escape  the  conclusion  from  the  record 
that  if  it  had  not  been  for  defendant's  con- 
nection with  the  Lemps  beer  this  suit  would 
never  have  been  brought.  Defendant  had 
bought  from  plaintiff  $4,900  of  beer  in  the 
preceding  10  months,  and  he  had  theretofore 
been  slow  in  his  payments,  and  plaintiff  had 
in  no  way  become  alarmed.  Mr.  Wlrth  would 
have  it  that  he  was  In  great  part  Influenced 
by  the  fact  that  in  addition  to  the  rent,  de- 
fendant owed  a  debt  of  $100  for  an  ice  box, 
and  also  a  note  for  $233,  both  of  which  were 
long  past  due;  and  the  company's  collector 
had  called  at  defendant's  place  for  the  pay- 
ment of  these  debts  on  the  25th  of  August  and 
several  times  on  the  days  following  and  had 
not  found  defendant  in,  and,  finally,  when  he 
did  meet  defendant,  had  been  put  off  to  the 
5th  of  September,  and  that  on  the  latter  day 
defendant  bad  admitted  his  uneasiness.  But 
defendant  had  had  occasion  to  ask  Indulgence 
in  the  past  and  nothing  had  been  thought  of 
it.  Mr.  Wirth  knew  that  the  property  of 
defendant  on  the  leased  premises  was  hardly 
worth  the  amount  of  the  debt  of  defendant, 
while  the  good  will  of  the  place  was  worth 
several  thousand  dollars.  He  says  he  did  not 
know  how  much  defendant  had  paid  for  this 
good  will,  but  that  he  knew  it  was  worth  not 
less  than  $4,000.  As  already  stated,  defend- 
ant had  paid  $8,000  for  it;  and  defendant 
testifies  It  was  worth  that  much  at  the  date 
of  the  seizure.  Under  these  circumstances, 
Mr.  Wlrth  could  not  but  have  known  that 
defendant  was  in  no  position  to  defeat  the 
lessor's  claim  by  running  off  the  movables 
from  the  leased  premises.    The  movables 
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were  worth  at  most  $1,000,  and  by  running 
them  off  defendant  would  have  destroyed  a 
good  will  acquired  at  a  price  of  $8,000,  and 
worth  that  much,  and  which  Mr.  Wlrth  ad- 
mits be  knew  was  worth  at  least  $4,000. 

Plaintiff  relies  on  the  strictly  technical 
ground  that  failure  to  pay  rent  on  the  day 
It  Is  due  puta  an  end  to  the  lease,  and  such 
Is  ordinarily  the  rule;  but  such  rule  cannot 
have  application  In  a  case  like  this  where  the 
lessor  has  by  his  conduct  led  the  tenant  to 
believe  that  a  delay  of  a  few  days  would  make 
no  difference.  Mr.  Wlrth  could  not  but  have 
known  that  had  defendant  had  the  least  sus- 
picion that  the  payment  of  the  rent  to  the 
day  was  of  any  Importance,  he  would  have 
taken  no  risk  In  the  matter.  A  course  of 
business  had  been  established  between  the 
parties.  The  rent  notes  of  $200  each,  were 
payable  on  the  first  of  each  month.  Ten  or 
twelve  days  before  the  first  of  each  month, 
the  bank,  In  which  the  notes  were  deposited 
for  collection,  would  give  the  usual  notice  to 
defendant,  and,  a  few  days  after  the  first,  de- 
fendant would  pay  the  note.  The  note  for 
November  was  paid  on  December,  7th ;  that 
for  December,  on  January  3d;  that  of  Janu- 
ary, on  February  5th ;  that  of  February,  on 
March  8th ;  that  of  March,  on  April  4th ;  that 
of  April,  on  May  5th ;  that  of  May,  on  June 
5th ;  that  of  June,  on  July  9th ;  that  of  July, 
on  August  13th.  Because,  then,  the  note  of 
August  had  not  been  paid  on  September  6th 
It  could  not  have  given  plaintiff  any  great 
cause  for  alarm.  Having  established  this 
course  of  business,  plaintiff  was  no  longer  in 
a  position  to  say  that  the  mere  failure  to  meet 
the  payment  to  the  day  abrogated  the  con- 
tract, and  justified  a  provisional  seizure. 

Plaintiff  could  not  but  have  known  that  a 
peremptory  demand  without  suit  would  have 
been  entirely  effective.  The  lessee  cannot 
claim  of  right  any  delay  for  the  payment  of 
his  rent,  and  the  court  cannot  grant  him  any; 
but  at  least  must  he  know  that  absolute  punc- 
tuality of  payment  Is  expected  of  him  and 
will  be  Insisted  on.  Where,  by  the  conduct  of 
the  lessor,  he  is  led  to  suppose  the  contrary, 
he  cannot  be  said  to  be  in  fault  If  he  allows 
an  Insignificant  delay  to  elapse.  He  has,  then, 
reason  to  believe  that  the  slight  delay  Is  not 
objected  to  by  the  lessor. 

The  principle  which  comes  into  play  In 
such  a  case  is  the  same  which  has  been  ap- 
plied In  the  law  of  life  Insurance,  and  which 
is  expressed  in  the  case  of  Gunther  v.  Mutual 
Aid  Association.  40  La.  Ann.  770.  5  South.  65, 
2  L.  R  A.  118,  8  Am.  St.  Rep.  554,  as  follows: 

"In  matters  affecting  the  execution  of  con- 
tracts thejre  would  never  be  any  occasion  for  in- 
voking the  doctrine  of  estoppel  if  the  party 
had  complied  with  the  terms  of  his  contract, 
because  such  compliance  would  be  of  itself  a 
sufficient  basis  for  his  legal  right. 

"It  is  only  when  the  terms  have  admittedly 
not  been  complied  with  that  the  question  arises 
whether  the  other  party  has,  by  his  representa- 
tions and  conduct,  estopped  himself  from  set- 
ting up  such  noncompliance  as  a  ground  of  for- 
feiture.   *    *  * 


"It  has  been  held  universally  that,  however 
positive  the  terms  of  the  contract  in  requiring 
payment  unconditionally  of  the  premiums  when 
due,  yet,  if  the  company  pursues  the  practice 
of  notifying  Its  policy  holder  before  the  maturi- 
ty of  its  premiums,  the  latter  would  have  the 
right  to  expect  and  to  rely  on  receiving  tncb 
notice,  and  that,  if  the  company  failed  to  send 
it  in  a  particular  case,  it  would  be  estopp-d 
from  claiming  a  forfeiture  for  nonpayment  at 
the  exact  time." 

This  court  has  not  heretofore  had  occasion 
to  apply  this  principle  in  any  case  of  lease: 
but  the  Court  of  Appeal  for  the  pariah  of  Or- 
leans has  had  occasion  to  do  so.  In  the  case 
of  Bacas  v.  Mandot,  8  Court  of  Appeal,  324, 
said  court  said : 

"When  a  lessor,  month  after-  month,  has. 
without  objection  or  protest,  accepted  the  rental 
a  few  days  after  the  maturity  of  the  notes,  be 
cannqt,  without  previous  notice  to  his  tenant, 
claim  a  forfeiture  of  the  lease." 

We  concur  In  these  views.  The  punctual- 
ity required  of  the  lessee  In  the  payment  of 
his  rent  has  been  designed  solely  for  the  pro- 
tection of  the  lessor,  and  cannot  be  allowed 
to  be  converted  In  his  hands  Into  a  means  of 
entrapping  and  oppressing  the  lessee. 

The  lower  court  dismissed  plaintiffs  suit 
and  dissolved  the  provisional  seizure. 

The  judgment  is  affirmed,  with  reserve  to 
defendant  of  whatever  right  he  may  have  to 
sue  for  damages. 

(121  La.) 
No.  17,003. 

TDLANE  IMP.  CO.,  Limited,  v.  BOARD  OF 
ASSESSORS  et  si. 

(Supreme  Court  of  Louisiana.   June  22,  19064 

1.  Taxation — Assessment — Valuation. 

The  value  of  buildings  that  do  not  belong 
to  the  owner  of  the  soil  should,  for  assessment 
purposes,  be  measured  by  what  it  would  cost  to 
replace  them  if  they  were  destroyed. 

2.  Same— Buildings  or  Leased  G sounds. 

In  such  a  case,  the  fact  that  the  buildinn 
are  upon  ground  which  is  favorably  situated 
commercially  does  not  add  to  their  value  as 
buildings;  that  is  to  say,  considered  separately 
from  the  soil  upon  which  they  stand. 

Assessment  reduced  to  $50,000. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  George  Henry  Theard,  Judge. 

Action  by  the  Tulane  Improvement  Com- 
pany, Limited,  against  the  board  of  assessors 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Amended  and  affirmed. 

Omer  Villere,  for  appellant  St  Clair 
Adams,  Asst  City  Atty.,  for  appellee  City  of 
New  Orleans.  George  Hltchings  Terri berry, 
for  appellee  board  of  assessors.  Francis 
Charles  Zacharie  and  Harry  Prentiss  Sneed, 
for  appellee  tax  collector. 

PROVOSTY,  J.  The  plaintiff  has  leased 
for  a  long  term  from  the  board  of  adminis- 
trators of  Tulane  University  the  lot  at  corner 
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of  Baronue  and  Common  streets,  In  this  city, 
and  has  erected  thereon  two  buildings.  The 
property  of  Tnlane  University,  including  this 
lot,  is  exempt  from  taxation.  But  the  build- 
ings belong  to  plaintiff,  and  are  taxable. 
They  were  erected,  one  in  1899,  at  a  cost  of 
$24,758,  and  the  other  in  1900,  at  a  cost  of 
$23,250.  If  destroyed  they  could  be  duplicat- 
ed at  the  same  cost  They  have  been  assess- 
ed at  $90,000  each.  The  Constitution  pro- 
vides that: 

"The  assessment  of  all  property  shall  never 
exceed  the  actual  cash  value  thereof." 

This  suit  is  brought  to  have  the  assessment 
reduced ;  and  the  sole  question  is  as  to  what 
Is  the  actual  cash  value  of  these  buildings. 
The  two  are  Insured  for  $40,000.  Because  of 
their  favorable  location  for  commercial  pur- 
poses, they  rent  for  $22,980,  gross.  Property 
generally  in  New  Orleans  is  worth  ten  times 
its  rental  value. 

We  think,  with  plaintiff,  that  the  value  of 
the  buildings  cannot  be  greater  than  their 
cost,  or  what  would  be  the  cost  of  duplicating 
them,  if  they  were  destroyed.  We  will  add 
this  qualification,  however,  that  an  existing 
building  Is  worth  as  much  more  to  the  owner 
as  he  would  lose  in  revenue  during  the  time 
required  for  the  reconstruction  of  it,  if  it 
were  destroyed,  and  for  the  procuring  of  new 
tenants,  or  the  reinstallment  of  former  ten- 
ants. 

The  value  of  the  lot  and  buildings  together, 
in  this  case,  Is  ten  times  the  amount  of  the 
rent,  or  $229300.  If  the  land  were  taxable, 
the  defendant  board,  in  apportioning  this  val- 
ue between  it  and  the  buildings,  would  fix  the 
value  of  the  buildings  at  what  they  had  cost, 
or  at  what  it  would  cost  to  rebuild  them,  and 
would  let  the  remainder  represent  the  value 
of  the  naked  lot.  If  this  lot  were  naked,  and 
were  offered  for  sale,  the  prospective  buyer, 
in  computing  the  amount  he  could  safely  bid 
on  it,  would  forecast  the  probable  revenue  to 
be  derived  from  it  after  a  suitable  building 
had  been  constructed,  and  would  fix  the  value 
of  the  improved  property  on  the  basis  of  this 
revenue,  and  would  arrive  at  the  value  of 
the  lot  by  deducting  from  this  value  of  the 
entire  property  the  cost  of  the  building.  He 
would  not  deduct  the  cost  of  the  building  plus 
the  value  supposed  to  have  accrued  to  the 
building  from  the  fact  of  its  being  favorably 
situated  commercially.  If  he  did,  he  would 
not  be  offering  full  value  for  the  lots,  and 
would  probably  find  himself  outbid  by  a  com- 
petitor whose  calculation  had  been  more  ac- 
curate. If  the  lease  to  plaintiff  were  dis- 
solved, and  the  Tulane  board  were  required 
to  pay  the  value  of  these  buildings,  it  could 
not  be  made  to  pay  more  for  them  than  it 
would  cost  to  replace  them. 

Defendant  argues,  and  it  seems  plausible, 
that  a  building  so  favorably  situated  com- 
mercially as  to  produce  large  revenues,  as, 
for  instance,  on  Canal  street,  should  have, 
even  as  a  building — that  is  to  say,  apart 
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from  the  land  on  which  it  stands — a  greater 
cash  value  than  a  similar  building  not  so 
favorably  situated,  say,  for  instance,  on  Char- 
tres  street  But  such  is  not  the  case.  Un- 
til a  building  is  constructed  it  has  no  loca- 
tion ;  and  after  it  is  constructed  it  cannot  be 
worth  more  than  its  cost  plus,  possibly,  the' 
value  of  the  time  consumed  in  Its  construc- 
tion. If  these  buildings  were  destroyed  by 
fire,  plaintiff  would  lose  nothing  except  what 
it  would  cost  to  replace  them,  plus  the  reve- 
nue that  would  be  lost  while  the  reconstruc- 
tion was  going  on  and  until  new  tenants 
could  be  secured  or  the  old  tenants  rein- 
stalled. 

The  learned  counsel  for  defendants  argue 
that,  by  putting  a  separate  appraisement  on 
the  buildings  and  on  the  land,  the  buildings 
are  appraised  as  mere  movables,  as  If  sus- 
pended in  midair ;  whereas  they  are  immov- 
ables, and  must  be  appraised  as  such.  Coun- 
sel are  in  error  in  supposing  that  this  mode 
of  appraisement  deals  with  the  buildings  as 
movables.  As  movables  they  would  be  mere 
junk ;  wherens  by  this  mode  of  appraisement 
they  are  given  the  same  value  they  would 
possess  If  belonging  to  the  owner  of  the  soil. 

We  think  that  the  value  of  the  building  Is 
approximated  closely  enough  for  taxation 
purposes  by  adopting  the  amount  which,  If 
they  were  destroyed,  it  would  cost  to  replace 
them.  Plaintiff  asks  a  reduction  to  $50,000 
for  the  two  buildings,  and  is  entitled  to  it. 

The  judgment  appealed  from  is  amended, 
so  as  to  reduce  the  assessment  to  $50,000  for 
the  two  buildings,  and,  as  so  amended,  is  af- 
firmed.  Defendant  to  pay  all  costs. 


021  La.) 
No.  16.945. 

DOLE  v.  NEW  ORLEANS  RY.  &  LIGHT  CO. 

(Supreme  Court  of  Louisiana.    April  27,  1908. 
Rehearing  Denied  June  29.  1908.) 

L  Street  Railroads— Operation— Care  Re- 
quired—Collision  with  Fire  Apparatus. 
It  being  important  that  the  apparatus  for 
its  extinguishment  should  reach  a  fire  promptly ; 
and,  the  men  and  horses  of  the  fire  department 
being  expected  and  trained  to  use  the  utmost 
expedition  for  the  accomplishment  of  that  pur- 
pose, the  requirement  that  individuals  and  ve- 
hicles engaged  upon  less  pressing  missions,  shall 
not  only  accord  them  the  right  of  way,  but  shall 
hold  themselves  in  readiness  to  do  so  when  they 
have  reason  to  anticipate  that  fire  apparatus 
may  appear,  is  not  unreasonable,  and  that  con- 
dition may  be  said  to  exist  when  a  vehicle,  and 
more  particularly  a  street  car.  which  is  confined 
to  its  track,  approaches  a  fire  engine  house 
situated  in  close  proximity  to  such  track. 

2.  Same— Negligence  or  Motorneer. 

The  motorneer  of  an  electric  car  which 
passes  immediately  in  front  of  a  fire  engine 
bouse  is  guilty  of  double  negligence  when  he 
drives  the  car  at  full  speed  in  approaching  such 
house,  and  fails  to  see,  in  time  to  enable  him  to 
stop  the  car  and  avoid  collision  with  an  out- 
coming  hose  wagon,  a  signal  given  whilst  his  car 
is  144  feet  distant  from  the  engine  house. 

Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court) 
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Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  Durleve  King,  Judge. 

Action  by  Harry  J.  Dole  against  the  New 
Orleans  Railway  &  Light  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Amended  and  affirmed. 

Dart  &  Kernan  and  Henry  Plauche  Dart, 
Jr.,  for  appellant  Woodville  &  Woodville, 
for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  sues  for  damages 
for  personal  injuries  resulting  from  the  al- 
leged negligence  of  the  motorneer  of  one  of 
defendant's  street  cars.  Defendant  denies  the 
negligence  charged,  and  alleges  that  plain- 
tiff's Injuries  are  attributable  to  bis  own 
want  of  care.  There  was  a  trial  before  a 
Jury,  resulting  In  a  verdict  for  plaintiff  in 
the  sum  of  $15,000,  which  was  made  the 
Judgment  of  the  court  Defendant  has  ap- 
pealed, and  plaintiff  has  answered,  praying 
for  an  increase  in  the  award.  The  facts,  as 
we  find  them  from  the  evidence  in  the  rec- 
ord, are  as  follows:  Plaintiff  at  the  date  of 
the  accident,  was  38  years  old,  and  for  about 
two  years  had  been  driver  of  steam  fire  en- 
gine No.  19,  which  has  Its  house  on  the  river 
side  of  Maple,  212  feet  below  Fern,  and 
about  61  feet  above  Burdette,  street  The 
house  Is  set  back  about  five  feet  from  the 
property  .line,  and  has  two  front  openings, 
provided  witb  double  doors,  each  door  being 
five  feet  wide,  and  swinging  outward.  The 
upper  opening  is  used  for  the  engine  and  the 
lower  for  the  hose  wagon,  which  latter  is  a 
heavy,  four-wheeled,  two-horse  vehicle,  car- 
rying about  1,000  feet  of  hose.  Defendant 
has  two  tracks  on  Maple  street;  the  one  near- 
er to  the  engine  house  being  used  by  the 
down,  and  the  other  by  the  up,  going  cars. 
The  distance  between  the  house  and  the  near- 
er track  is  say  21  feet,'  10  inches;  the  ban- 
quette being  9  feet  6%  inches  wide,  and  the 
distance  between  the  curb  and  the  track  be- 
ing 7  feet  6%  inches.  There  is  a  slight  down- 
grade between  the  engine  house  and  the  track, 
and  the  space  is  covered  with  planking  to  a 
width  at  the  house  and  on  the  banquette  of 
say  29  feet  widening  between  the  curb  and 
the  track  to  36  feet.  When  the  doors  of  the 
engine  house  are  thrown  open,  they  can  read- 
ily be  seen  from  a  point  150  feet  above,  and 
from  a  like  distance  below,  by  the  motorneers 
of  approaching  cars,  and,  as  they  are  usual- 
ly closed  In  winter,  the  fact  of  their  being 
open,  at  that  season  is  fair  warning  that 
some  movement  of  the  engine  or  hose  wagon 
may  be  expected,  and  especially  is  that  the 
case  when  the  approaching  motorneer  sees 
them  thrown  open.  The  rule  of  the  defend- 
ant company  requires  its  motorneers  to  give 
the  right  of  way  to  vehicles  of  the  Are  de- 
partment, and  to  stop  their  cars  when  such 
vehicles  are  approaching,  and  plaintiff  offer- 
ed to  prove  that  defendant's  instructions 
were  and  are  that  the  motorneers  shall  keep 


their  cars  under  control  in  passing  the  en- 
gine house  in  question,  for  the  reason  that 
the  engine  or  hose  wagon  may  be  expected 
to  emerge  at  any  time,  bnt  the  testimony  oo 
that  subject  was  objected  to  and  excluded  as 
Irrelevant  At  about  8  o'clock  on  the  morn- 
ing of  February  6,  1906,  plaintiff,  having 
been  ordered  to  bitch  the  engine  horses  to 
the  hose  wagon  and  take  them  to  be  shod, 
compiled  with  the  order  to  the  extent  that 
(he  and  the  pipeman),  having  hitched  up  the 
horses,  he  took  his  position  and  strapped 
himself  on  the  driver's  seat  The  pipeman 
pushed  open  the  doors,  and,  following  them 
as  they  opened,  went  forward  to  the  track, 
and  raised  his  arms  as  a  signal  to  the  ap- 
proaching car,  whereupon  plaintiff,  whose 
view  of  the  car  was  cut  off  by  the  open  door 
upon  his  left,  assuming  that  the  car  or  an? 
approaching  vehicle  would  thereby  be  stopped, 
allowed  the  horses,  which  were  prancing  or 
jumping,  to  move  forward,  obllqueing  them 
slightly  to  the  left  as  they  cleared  the  doors, 
with  a  view  of  reaching  the  blacksmith  shop 
by  going  In  that  direction.  He  then  discover- 
ed that  a  car  was  coming  very  rapidly  on  the 
down  track,  and  was  threatening  a  collision, 
to  avoid  which  he  pulled  the  horses  to  the 
right  In  the  hope  of  being  able  to  get  the 
wagon  on  the  street  between  the  track  and 
the  curb,  and  had  partly  succeeded  in  so  do- 
ing when  the  car  struck  the  left  hind  wheel 
of  the  wagon  (one  of  the  horses  being  then 
on  the  banquette  and  the  other  on  the  street  i, 
and  drove  the  wagon  forward  some  15  or  20 
feet,  until  it  collided  with  a  post  situated  on 
the  edge  of  the  banquette  at  a  point  about 
39  feet  below  the  engine  house,  and  between 
which  and  the  seat  of  the  wagon  plaintiff's 
left  leg  was  jammed  and  badly  mashed.  It 
is  admitted  that  after  passing  Fern  street 
the  car  moved  at  full  speed,  with  all  the 
power  on,  until  the  motorneer  became  aware 
from  the  opening  of  the  doors  of  the  engine 
house  or  the  signal  of  the  pipeman,  or  both, 
that  a  vehicle  was  about  to  come  out  of  the 
house.  The  motorneer  testifies  that,  when 
he  got  about  75  feet  from  the  house,  these 
doors  were  thrown  open  from  the  inside  of 
the  house,  and  drew  his  attention  as  be  saw 
a  man  jump  to  the  door  and  throw  up  his 
hand,  and  that  Just  then  a  pair  of  hones 
shot  out  in  front  of  him.  The  driver,  he  says, 
"had  no  chance  to  get  over  the  track  with  the 
horses,  but  turned  down,  and,  as  he  turned 
down,  the  car  struck  the  wagon  right  up  in 
the  hind  wheel,  and  hit  it  a  glance  blow." 
He  also  testifies  that  just  as  soon  as  the 
doors  attracted  his  attention  he  threw  off  the 
power,  pulled  the  reverse  back,  fed  the  (re- 
verse) power,  and,  as  quickly  as  he  could, 
applied  the  air  brake,  and  he  explains  the 
fact  that  the  car  did  not  stop  until  It  (the 
front  end,  which  is  43  feet  from  the  rear  end> 
had  reached  a  point  say  100  feet  below  Bur- 
dette street  or  more  than  240  feet  below  the 
point  at  which  the  collision  occurred,  by  say- 
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Ing  that,  after  the  wagon  had  been  forced 
out  of  the  way,  the  horses  were  frightened, 
and  the  situation  was  precarious,  and  he 
thought  it  wiser  to  allow  the  car  to  roll  on 
(meaning  that  the  brake  was  released,  but 
that  no  power  was  applied)  in  order  to  open, 
or  clear,  the  street 

The  plpeman  testifies  that,  when  he  reach- 
ed the  track  and  raised  his  hands  in  warn- 
ing,  the  car  was  opposite  the  first  house  below 
Fern  street,  a  point  ascertained  by  subse- 
quent measurement  to  be  144  feet  above  the 
engine  house;  that  the  motorneer  was  then 
looking  off  to  his  left,  and  did  not  see  him; 
that  he  ran  forward  until  he  was  opposite 
the  upper  door  of  the  engine  house  (there- 
by becoming  obscured  from  the  view  of  the 
plaintiff,  who  had  not  as  yet  emerged  from 
behind  the  open,  lower,  doors),  and  attracted 
the  attention  of  the  motorneer  by  hallooing 
to  him,  and  that  It  was  only  then,  when  he 
was  within  90  feet  of  the  engine  house,  that 
the  motorneer  made  any  movement  to  stop 
the  car.  The  witness  further  says  (referring 
to  the  motorneer): 

"He  shut  off  his  cower,  and,  when  he  got  in 
front  of  the  door  where  the  steamer  is  supposed 
to  come  out,  he  put  on  again  his  power,  and 
he  stepped  back  to  the  door,  and  then  it  struck 
the  hose  wagon  and  jammed  it  up  against  the 
post,  and  then  the  car  stopped  127  feet  from 
the  post.  That  was  the  end  of  the  car  after 
the  man  was  jammed  against  the  post." 

Speyerer,  a  witness  called  by  plaintiff,  had 
alighted  from  an  up-going  car  at  the  corner 
of  Burdette  street,  and,  having  crossed  over 
to  the  river  side  of  Maple  (and  upper  side  of 
Burdette),  observed  through  the  side  win- 
dow of  the  engine  house  (only  about  40  feet 
distant)  that  the  apparatus  was  ready  to  go 
out.  His  attention  was  then  attracted  by 
the  pipeman  coming  out  and  waving  his 
bands  and  hallooing  to  the  motorneer  of  the 
down-coming  car,  who,  as  he  testifies,  was* 
then  (when  the  plpeman  waved  his  hands) 
about  half  a  square  (say  150  feet)  above  the 
engine  house.  The  witnesses  thus  mentioned 
are  the  only  ones  examined  whose  testimony, 
as  to  the  more  material  facts  immediately 
connected  with  the  accident  we  find  worth 
considering. 

The  captain  of  fire  company  No.  19  was  in 
the  rear  of  the  engine  house  at  the  moment 
of  the  accident,  and  his  testimony  is  unim- 
portant, save  in  so  far  as  it  relates  to  the 
condition  of  the  rails  of  the  car  track.  On 
that  subject  he  says:  That  he  observed  the 
condition  of  the  track  and  told  the  motorneer 
of  car  No.  316,  "You  have  got  no  excuse. 
Look  at  the  condition  of  the  track."  Being 
asked:  "What  was  the  condition  of  the 
track,"  he  replied,  "Dry."  The  motorneer 
thus  referred  to  was  not  called  to  deny  that 
such  a  conversation  took  place,  though  he 
says  that  the  rails  were  wet  and  slippery, 
-which  he  attributes  to  dew.  On  the  other 
hand,  he  testifies  that  the  day  was  cloudy, 
that  the  accident  occurred  at  8:02,  and  he  de- 


nies that  there  had  been  any  fog.  The  con- 
ductor of  car  816  had  left  the  city  when  the 
case  was  tried,  and  was  not  examined.  The 
motorneer  and  the  conductor  of  car  301 
(which  was  approaching  at  the  moment  wheu 
the  doors  of  the  engine  bouse  were  thrown 
open,  on  the  uptown  track,  and  had  reached 
a  point  probably  60  feet  below  the  corner  of 
Burdette  street,  or  from  275  to  344  feet  from 
car  316)  undertake  to  testify  as  to  the  dis- 
tance at  that  moment  between  car  316  and 
the  engine  house,  and  as  to  the  exact  move- 
ments of  the  motorneer  of  car  316,  but,  as 
they  labored  under  the  disadvantage  of  be- 
ing a  block,  more  or  less,  away,  and  of  hav- 
ing in  the  case  of  the  motorneer  to  see 
through  the  vestibule  glasses  of  both  cars, 
and  for  some  purposes  through  the  wood 
work  of  the  vestibule  of  car  816,  and  in  the 
case  of  the  conductor,  who  was  at  the  rear 
end  of  car  801,  of  having  also  to  see  through 
the  glass  in  the  front  door  of  his  car, 
their  testimony  may  be  taken  with  some  al- 
lowance. Moreover,  the  motorneer  testifies 
that  car  316  struck  the  hose  wagon  between 
the  front  and  hind  wheels;  whereas,  the  one 
absolutely  certain  fact  in  the  case  is  that  it 
struck  the  left  hind  wheel  of  the  wagon, 
which  was  broken  by  the  blow.  He  testifies 
that  the  rails  were  wet,  because  the  morning 
had  been  foggy,  but  the  motorneer  of  car  316, 
as  we  have  seen,  swears  that  there  had  been 
no  fog.  He  testifies  that  the  motorneer  of 
car  316  kept  his  air  brake  applied  until  his 
car  stopped  on  the  lower  side  of  Burdette 
street,  and  that  he  did  well,  using  his  best 
efforts,  to  stop  when  he  did,  but  the  motor- 
neer of  car  316  swears  that  he  "could  have 
stopped  right  in  the  street,  and  blocked  the 
street  up,"  but  that,  as  soon  as  the  accident 
had  occurred,  he  released  the  air  brake  and 
allowed  the  car  to  roll  on  purposely,  in  order 
to  open  the  street.  He  testified,  without  quali- 
fication, that  a  car,  moving  at  full  speed,  can- 
not be  stopped  In  less  than  125  or  150  feet, 
and  It  was  only  after  some  cross-examination 
by  defendants'  counsel  that  be  was  brought 
to  admit  that  the  question  may  be  affected  by 
the  speed  at  which  the  car  is  moving;  the  last 
question  and  answer  being: 

"Q.  Under  what  circumstances  could  you  stop 
under  120  feet? 
"A.  I  would  have  to  be  going  very  slow." 

The  motorneer  of  car  316,  however,  says 
that  a  car  going  at  full  speed  can  be  stopped 
within  90  feet  on  a  dry  track.  The  conductor 
of  car  301  testifies  that,  when  the  plpeman 
came  out  of  the  engine  house  and  threw  up 
his  hands,  his  (the  conductor's)  car  was  be- 
tween 60  and  70  feet  below  Burdette  street, 
and  that  it  stopped  with  the  rear  end  on  the 
lower  side  of  the  street,  from  which,  as  the 
car  was  43  feet  long,  It  would  appear  that 
the  stop  was  made  in  from  103  to  113  feet. 
Both  he  and  the  motorneer  testify  that,  when 
the  engine  house  doors  were  thrown  open, 
car  316  was  from  60  to  70  feet  above  the 
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engine  house,  and  they,  as  well  as  the  motor- 
neer  of  car  316,  agree  that  the  vestibule 
glasses  were  free  of  moisture,  and  that  the 
air  was  cold. 

Opinion. 

From  the  facts  stated,  we  conclude  that 
the  competent  witnesses  as  to  what  took 
place  just  before  and  at  the  moment  of  the 
accident  were  Pinero,  motorneer,  Ziemer, 
plpeman,  Speyerer,  spectator,  and  Dole  the 
plaintiff.  Ziemer  and  Speyerer  testify  that, 
when  the  former  first  signaled,  the  car  (316) 
was  144  or  "about  156"  feet  above  the  engine 
house,  and  we  think,  all  the  circumstances 
considered,  that  we  must  accept  their  testi- 
mony as  true,  since  Dole  plaintiff  corrobor- 
ates them  by  testifying  that,  when  he  emer- 
ged from  the  engine  house  and  first  saw  the 
car,  it  was  about  126  feet  away,  and  the 
motorneer  "was  paying  no  attention,"  from 
which  we  conclude  that  the  motorneer  did 
not  at  first  see  the  open  doors  or  the  signal. 
We  also  accept  as  true  the  statement  of  Pin- 
ero that,  when  his  attention  was  attracted,  he 
shut  off  and  reversed  the  power,  and  applied 
the  air  brake.  We  think  he  was  mistaken 
in  supposing  that  he  saw  the  doors  "opening" 
or  the  signal  when  first  given. 

Ziemer,  as  we  have  seen,  testifies  that 
Pinero,  when  about  96  feet  from  the  wagon, 
shut  off  the  power,  but  that  he  turned  It  on 
again,  and  stepped  back  into  the  door  of  the 
car,  just  as  the  car  was  about  to  strike  the 
wagon.  And  Speyerer,  testifying  on  that  sub- 
ject, says: 

"If  he  shut  it  off  altogether,  I  can't  say,  but 
he  made  a  motion  with  hia  hands  on  the  con- 
troller to  shut  it  off,  and  he  might  have  started 
and  tbrowed  it  back  again.  The  power  couldn't 
have  been  shut  off  the  car  from  the  distance  it 
went." 

Ferran,  the  motorneer  of  car  861,  testifies 
that,  as  the  doors  of  the  engine  house  were 
opened,  he  saw  Pinero  applying  his  air  brake ; 
that,  when  he  got  near  the  hose  wagon,  he 
"pulled  his  reverse  and  threw  his  power  on, 
and,  by  so  doing,  that  his  overhead  flew  off, 
and  he  was  still  using  his  air  all  the  while, 
until  he  landed  on  the  other  side  of  the 
street."  Rut,  according  to  his  own  statement, 
at  the  moment  that  the  doors  were  opened, 
he  was  occupied  with  stopping  his  own  car, 
and  we  attach  no  importance  to  his  testimony 
as  to  what  Pinero  was  doing  246  feet  away, 
with  two  vestibule  glasses  Intervening. 

It  Is,  however,  quite  possible — even  probable 
— that  Ferran  may  have  observed  him  as  car 
316  approached,  and  passed  car  361,  and,  If 
his  testimony  is  to  be  believed,  Pinero  was 
unable  notwithstanding  his  best  efforts  (and 
accepting  his  statement  as  to  his  position 
when  the  doors  of  the  engine  house  were 
opened)  to  stop  his  car  until  it  had  run  a 
distance  of  about  366  feet.  This  we  think 
Improbable,  and,  upon  the  whole,  we  conclude  1 
that  Plnero's  attention  was  first  attracted  1 
when  he  was  from  75  to  96  feet  above  the  , 


engine  house;  that  he  shut  off  the  power, 
and,  having  reversed  the  switch  or  lever, 
turned  on  the  power,  and  applied  the  brake ; 
that  the  collision  then  occurred,  and,  that 
the  wagon  having  been  driven  out  of  the  way, 
he  released  the  brake ;  and  that  the  car  ran 
from  acquired  momentum  to  the  place  at 
which  it  was  finally  stopped,  a  distance  of 
stay  216  feet  from  the  place  of  collision.  In 
either  case,  however,  and  from  his  own  ad- 
mission that  he  was  using  all  the  power  that 
he  had,  it  is  evident  that  he  approached  the 
engine  house,  a  point  of  known  danger,  at  the 
highest  possible  rate  of  speed,  which.  In  our 
opinion  was  gross  negligence.  There  is  no 
doubt  that  the  horses  drawing  the  hose  wagon 
followed  pretty  closely  in  Ziemer's  wake  as 
he  pushed  open  the  doors  of  the  engine  house 
and,  going  out  to  the  track,  signaled  the  car; 
but  It  need  not  have  been  too  close  for  safety 
had  it  not  been  for  the  double  negligence  of 
the  motorneer — first,  in  driving  bis  car  at  too 
high  rate  of  speed;  and,  second.  In  failing 
to  keep  a  proper  lookout  Ziemer  had  the 
right  to  assume  that  the  car  would  be  under 
such  control  that  the  mortorneer  would  be 
able  to  stop  It  within  144  feet,  or,  If  he  should 
fail  to  see  the  signal  immediately,  within 
half  that  distance,  or  even  less,  and  the  blame 
for  the  accident  should  not  be  attributed  to 
him  because  he  did  not  realize  that  the  car 
was  being  negligently  operated,  both  as  to 
speed  and  "look  out"  Plaintiff,  on  the  other 
hand,  acted  upon  the  supposition  that  Ziem- 
er's signal  to  stop  meant  the  stopping  of  the 
vehicle  signaled  to,  and  that  receiving  no 
warning  that  it  was  not  producing  that  effect. 
It  was  safe  for  him  to  drive  on.  It  would 
have  been  more  prudent  no  doubt  for  him  to 
have  waited  until  assured  of  the  result  of 
the  action  taken  by  Ziemer,  but  he  was  not 
legally  at  fault  in  failing  to  do  so,  since  the 
action  so  taken  should  and  would  have  stop- 
ped the  car  but  for  the  negligence  of  the 
mortorneer.  It  being  important  that  the  ap- 
paratus for  its  extinguishment  should  reach 
a  fire  promptly,  and  the  men  and  horses  of 
the  fire  department  being  expected  and  train- 
ed to  use  the  utmost  expedition  for  the  ac- 
complishment of  that  result  the  requirement 
that  individuals  and  vehicles  engaged  upon 
less  pressing  missions  shall  not  only  accord 
them  the  right  of  way,  but  should  hold  them- 
selves In  readiness  to  do  so  when  they  have 
reason  to  anticipate  that  the  fire  engines  or 
hose  carriages  may  appear,  is  not  unreason- 
able, and  that  condition  exists  when  a  vehicle, 
more  particularly  a  car,  which  is  confined  to 
its  track,  approaches  a  fire  engine  house  sit- 
uated in  close  proximity  to  such  track.  De- 
fendant's rule  to  that  effect  if  any  exists, 
adds  nothing  to  its  obligations  to  the  public: 
but  we  think  the  testimony  offered  on  behalf 
of  the  plaintiff  to  show  "that  the  captain 
*  •  *  complained  to  the  head  of  the  rail- 
1  road  company  about  the  manner  in  which 
those  cars  ran  by  their  engine  house,  oon- 
,  siderlng  Its  proximity  to  the  railroad  track. 
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and  why  some  steps  should  be  taken  to  make 
them  more  careful,  and  how  the  officials  told 
him  that  the  men  were  instructed  to  keep  the 
cars  under  control  when  passing  the  place, 
for  the  reason  that  a  hose  wagon  or  other 
apparatus  might  come  out  on  the  track," 
should  have  been  admitted,  as  emphasizing 
the  fact  that  Ziemer  was  authorized  to  as- 
sume that  car  816  was  under  control  when 
he  signaled  it,  and  would  therefore  be  stop- 
ped in  time  to  avoid  collision  with  the  out- 
coming  hose  wagon. 

"If  the  city  conncil  fails  to  pass  ordinances 
called  for  by  existing  conditions,  the  company 
phould  of  its  own  motion  make  a  regulation, 
*  *  *  and  notify  its  employes,  but  the  lat- 
ter are  held  without  notice  to  have  knowledge 
of  the  visible,  dangerous  conditions,  and  bound, 
without  specific  direction,  to  take  the  steps  nec- 
essary for  the  public  safety."  Eichorn  v.  N.  O. 
&  C.  R.  Light  &  Power  Co.,  112  La.  237.  86 
South.  885,  104  Am.  St  Rep.  437  (syllabus). 

Plaintiff  sustained  a  compound,  comminut- 
ed fracture  of  the  bones  of  the  lower  part  of 
the  left  leg.  The  bone  of  the  left  heel  was 
crushed,  and  had  to  be  removed.  The  left 
ankle  Is  stiff,  and  will  remain  so;  and  al- 
together he  is  a  cripple,  for  life.  His  physi- 
cal suffering  has  been  severe  since  It  has 
been  necessary  that  he  should  submit  to  sev- 
eral surgical  operations,  and  his  mental  suf- 
fering has  been  and  will  be  not  less  so,  as 
he  was  for  some  time  in  great  danger  of 
losing  his  life,  and  his  status,  as  an  active 
man,  capable  of  maintaining  himself  and 
caring  for  his  family,  whether  as  to  the 
necessities,  or  the  enjoyments,  of  life,  has 
been  changed  to  that  of  a  comparatively  help- 
less dependent  The  amount  awarded  by  the 
jury  is  greater  in  proportion  than  this  court 
has  been  in  the  habit  of  allowing;  but,  con- 
sidering, as  we  are  bound  to  do,  that  the 
purchasing  power  of  money  is  less  than  it 
has  been  in  the  past,  we  are  of  opinion  that 
there  should  be  judgment  for  $7,500. 

It  Is  thereiore  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  judgment  appealed 
from  be  reduced  to  $7,500,  and,  as  thus 
amended,  affirmed,  the  plaintiff  to  pay  the 
costs  of  the  appeal. 

PROVOSTT,  J.  (dissenting).  As  plaintiff 
was  not  going  to  a  fire,  but  simply  to  have 
the  horses  shod,  and  there  was  no  necessity 
for  his  rushing  out  upon  the  track,  I  think 
that  his  doing  so  was  contributory  negligence 
on  his  part  barring  recovery. 


(121  La.) 

No.  17.011. 

Succession  of  HOWELL. 

(Supreme  Court  of  Louisiana.    June  23,  1908.) 

1.  Mortgages  —  Foreclosure  —  Attorney's 
Fees. 

A  creditor,  holding  an  act  of  mortgage  giv- 
en by  his  debtor  to  him  to  secure  payment  of  a 
loan  of  money,  which  act  declares  that  the 
mortgage  covers  a  certain  percentage  for  attor- 


ney's fees  in  case  of  suit,  must,  in  order  to  ob- 
tain a  judgment  for  such  fees,  allege  and  prove 
the  existence  of  the  facts  and  circumstances 
which  go  to  warrant  a  demand  for  attorney's 
fees  under  that  clause. 

2.  Executors  and  Administrators— Claims 

Against  Estate— Interest. 

The  homologation  of  a  provisional  account 
filed  by  an  administrator,  in  which  he  seeks  au- 
thority from  the  court  to  pay  out  of  the  funds 
of  the  succession  then  in  his  bands  the  interest- 
bearing  debts  therein  recognized,  with  the  in- 
terest thereon  due  up  to  the  date  of  the  filing 
of  the  account  does  not  cut  off  a  creditor  from 
demanding  and  receiving  interest  which  may 
accrue  on  his  claim  subsequently  to  the  filing 
of  the  account  up  to  the  date  of  the  actual  pay- 
ment thereon. 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge; 
Harney  Felix  Bninot,  Judge. 

In  the  matter  of  the  succession  of  J.  T. 
Howell.  Judgment  for  opponent  and  the 
administrator  appeals.  Amended  and  af- 
firmed. 

Thomas  Jones  Cross,  for  appellant  Charles 
Andrews  Holcombe,  for  appellee. 

NICHOLLS,  J.  This  Is  an  appeal  by  the 
People's  Trust  &  Savings  Bank,  administrator 
of  the  succession  of  J.  T.  Howell,  from  the 
judgment  of  the  district  cdurt  sustaining  an 
opposition  of  Mrs.  A.  M.  Burton,  now  wife 
of  A.  M.  White,  to  the  provisional  account 
filed  on  the  16th  of  September,  1907,  by  said 
administrator,  in  the  succession  of  J.  T. 
Howell. 

The  following  is  an  extract  from  such  ac- 
count: 

The -People's  Trust  ft  Savings  Bank,  R.  J.  Hummel, 
Trust  Officer,  Administrator,  In  Account  with 


1907. 


Dr. 


May  17.  To  rent  received  from  J.  W.  Brown  J    12  00 
•  •••••••• 

Deo.  To  proceeds  of  sale  of 
lands  situated  in  the 
parish  of  West  Felici- 
ana sold  by  N.  8. 
Dougherty,  sheriff   $6,000  00 

ubsb  sheriff's 
costs   I     2  80 

And   commission      66  00 

Clerk's  costs   8  60 

Advertisement  . .      16  00 

State  and  parish 
taxes    68  06 

Sum  retained  by 
A.  H.  Weber, 
holder  of  spe- 
cial mortgage. .  2,192  82 

12,521  «7    2,821  67 

$2,678  83    2,678  83 

$4,285  16 
Cr. 

By  bill  of  Costello  *  Co.  for  carriages  at 

funeral   $    83  00 

«•••••••• 

By  principal  of  mortgage  note  of  date  held 

by  Mrs.  A.  H.  White,  nee  Burton   2,600  00 

Interest  on  said  note  from  February,  1907, 

to  December  20,  1907   178  33 

Cash  on  hand  to  balance   1,488  15 

$4,286  1« 

Mrs.  White  opposed  this  account 
She  alleged  that  she  was  a  mortgage  cred- 
itor of  the  deceased,  J.  T.  Howell,  in  the  sum 
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of  |2,500,  together  with  interest  thereon  from 
February  1,  1007,  together  with  10  per  cent 
additional  on  amount  of  principal  and  Inter- 
est as  attorney's  fees,  as  is  and  was  fully 
shown  by  the  certificate  of  mortgages  fur- 
nished by  the  sheriff  at  the  sale  of  this  prop- 
erty; that  the  said  note  fell  due  on  February 
1,  1904,  some  years  previous  to  J.  T.  How- 
ell's death;  that  as  a  favor  to  the  said  How- 
ell she  did  not  foreclose  the  said  mortgage, 
but  allowed  him  to  pay  the  Interest  from  year 
to  year  as  a  special  favor,  and  not  that  she  did, 
or  intended  to,  renew  the  note;  that  the  note 
bas  never  been  renewed  until  this  day;  that 
the  administrator,  seeking  to  construe  the  fa- 
vor on  the  part  of  appearer  to  J.  T.  Howell, 
deceased,  into  a  renewal  of  the  note,  does  not 
propose  to  allow  appearer  the  attorney's  fees 
stipulated  in  said  mortgage;  that  the  mort- 
gage affected  property  in  the  parish  of  West 
Feliciana,  La.,  which  has  been  sold,  the  pro- 
ceeds from  which  sale  the  administrator  is 
now  seeking  to  make  the  proposed  disburse- 
ments. Wherefore  she  prays  that  the  said 
account  be  not  approved,  and  that  therefore 
the  proposed  disbursement  be  not  made  until 
the  court  can  determine  the  merits  of  this  op- 
position, and  for  all  general  and  equitable 
relief  In  the  premises. 

On  the  trial  of  the  opposition,  opponent  fil- 
ed a  copy  of  a  promissory  note  executed  by  J. 
T.  Howell,  at  St.  Francisville,  on  January 
31,  1902,  reading: 

"On  February  1,  1904,  I  promise  to  pay  to 
the  order  of  Mrs.  A.  M.  Burton  twenty-five 
hundred  00/ioo  dollars,  for  value  received,  with 
interest  at  the  rate  of  8  per  cent  per  annum 

from  date  until  paid  in  full.   Payable  at  . 

Interest  to  be  paid  annually.  Due  February  1, 
1904.  [Signed]   J.  T.  Howell." 

The  note  is  paraphed: 

"Ne  varietur  secured  by  an  act  of  mortgage 
executed  before  me  this  31st  day  of  January, 
1902.  [Signed]      A.  Villeret, 

"Clerk  and  Ex  Officio  Notary  Public." 

Indorsed: 

"J.  T.  Howell. 
"Interest  on  within  note  paid  to  Feby.  1/04. 
"Int.  paid  to  Feb.  1/05. 

"     "  Feb.  1/06. 

"     "  Feb.  1/07,  $200.00." 

She  also  filed  certificate  of  A.  Villeret, 
clerk  and  ex  officio  recorder,  parish  of  West 
Feliciana,  La.,  certifying  that  it  appeared 
from  the  records  of  his  ofllce  that  there  was 
recorded  In  Mortgage  Record  P  a  mortgage 
in  favor  of  Mrs.  A.  M.  Burton  and  against 
Joseph  T.  Howell,  for  the  sum  of  $2,500,  repre- 
sented by  one  promissory  note  for  said  sum 
of  $2,500  with  8  per  cent  interest  from  date, 
payable  February  1,  1904,  and  which  said 
mortgage  Includes  the  clause  of  10  per  cent, 
attorney's  fees  In  case  of  suit,  and  operating 
upon  and  resting  against  the  following 
described  property:  (Describing  property.) 
Mortgage  dated  January  31,  1902. 

The  administrator  filed  the  following  let- 
ter from  Mrs.  A.  M.  Burton  (now  Mrs.  -A. 
M.  White): 


"Lawrenceburg,  Tenn.,  Nov.  15,  1907. 
"To  the  Estate  of  J.  T.  Howell,  Baton  Rouge: 

"Some  time  since  I  wrote  a  letter,  addressing 
it  as  above.  Mrs.  Howell  answered  same,  say- 
ing she  had  handed  it  to  her  lawyer.  Having 
heard  nothing  from  it,  and  noticing  that  some 
of  the  property  in  question  is  advertised,  I  must 
hear  from  you  promptly  or  will  have  to  resort 
to  a  legal  investigation,  which  according  to  the 
note  I  hold  will  be  at  the  expense  of  the  es- 
tate. By  way  of  explanation  will  say  I  bold 
the  first  mortgage  on  the  plantation  near  Laurel 
Hill,  West  Feliciana  parish,  for  $2,500,  bear- 
ing 8  per  cent,  per  annum.  This  note  is  due 
on  the  5th  of  February,  1908.  And  I  now  for 
the  second  time  ask  for  a  full  settlement  of 
same.  Kindly  let  me  hear  from  yon  promptly 
on  the  subject.  Hoping  everything  will  be 
pleasantly  adjusted,  beg  to  remain, 

"Very  respectfully, 

^[Signed]    Nee  A.  M.  Burton, 
"Die.  A  M  W  Now  Mrs.  A.  M.  White." 

"Address:  Mrs.  A.  M.  White,  Lawrenceburg. 
Tenn." 

"Filed  in  evidence  January  6,  1908. 

"[Signed]   T.  E.  McHugh,  Clerk.- 

The  district  court  on  January  27,  1908,  ren- 
dered judgment  decreeing  that  the  opposition 
of  Mrs.  A.  M.  White  to  the  said  account  be 
sustained,  and  that  she  be  allowed,  In  addi- 
tion to  the  amount  of  her  Interest  as  recogniz- 
ed on  said  account,  10  per  cent  attorney's 
fees  upon  the  principal  and  Interest  of  the 
said  mortgage. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  administrator  pay  out  of  the  funds  in 
his  hands  the  debts  recognized  as  due  by  said 
account" 

In  the  petition  accompanying  the  provision- 
al account  the  administrator  declared  that  it 
submitted  a  provisional  account  of  the  admin- 
istration of  the  estate,  whereby  it  is  proposed 
to  pay  the  first  mortgage  bearing  upon  prop 
erty  heretofore  sold  and  also  certain  priv- 
ileged claims. 

It  prayed  that  advertisement  of  the  filing  «f 
the  account  be  published,  that  after  due  pro- 
ceedings It  be  homologated  and  approved,  and 
the  administrator  authorized  to  make  the  dis- 
bursements shown  by  said  account 

The  administrator  has  appealed.  Opponent 
has  filed  no  prayer  for  an  amendment  of  the 
Judgment;  but  In  the  brief  filed  on  her  behalf 
the  prayer  is  made  that  Mrs.  White  should 
have  interest  to  February  1,  1908,  In  addition 
to  attorneys'  fees. 

The  account  which  was  opposed  hi  this  case 
was  a  mere  provisional  account  in  which  the 
administrator  of  the  succession  proposed  to 
distribute  and  pay  out  of  the  funds  of  the 
succession  then  in  his  hands  the  debts  therein 
recognized  to  the  extent  they  were  then  due. 
The  administrator  could  not  know  in  advance 
on  what  exact  day  the  note  or  the  other 
claims  admitted  to  be  due  would  or  could  as 
a  fact  be  paid  by  him.  We  do  not  understand 
that  it  was  the  purpose  of  the  administrator 
to  cut  off,  or  attempt  to  cut  off,  Interest 
which  might  accrue  on  the  different  debts  be- 
yond the  date  of  the  filing  of  the  account  up 
to  the  date  of  actual  payment  of  the  same. 
The  homologation  of  the  account  as  It  was 
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31ed  would  not  have  had  the  effect  of  cutting 
off  such  subsequently  accruing  interest,  and 
limiting  interest  on  the  claims  to  Interest  due 
up  to  the  filing  of  the  account  In  the  oppo- 
sition filed  by  Mrs.  White  there  was  no  ques- 
tion made  or  amendment  asked  as  to  payment 
of  interest  The  only  claim  made  by  her  was 
that  she  was  entitled  under  the  circumstances 
then  existing  to  be  paid  attorney's  fees. 

The  claim  for  attorney's  fees  was  made, 
so  far  as  the  opposition  discloses,  on  the 
ground  that  the  act  of  mortgage  provided  for 
them,  and  without  reference  to  any  facts  go- 
ing to  show  that  any  attorney's  fees  had  be- 
come demandable  since,  under  the  terms  and 
conditions  of  the  mortgage  act.  There  is  no 
evidence  in  the  record  tending  to  show  that 
there  had  been  any  clash  between  opponent 
and  the  administrator  which  made  the  em- 
ployment of  an  attorney  and  the  Institution 
of  a  suit  necessary. 

The  first  complaint  made  as  to  Interest 
which  we  know  of  is  that  found  In  the  brief 
of  appellant's  counsel.  If  It  was  supposed 
that  the  account  as  homologated  would  or 
could  prejudice  opponent's  rights  as  to  future 
interest,  appellee  should  have  prayed  for  an 
amendment  of  judgment,  making  that  matter 
clear,  and  reserving  her  right  of  future  inter- 
est. This,  as  we  have  said,  was  not  done. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  amended,  by  strik- 
ing out  so  much  of  the  same  as  allows  op- 
ponent, Mrs.  A.  M.  White,  10  per  cent  attor- 
neys' fees  upon  the  principal  and  Interest  of 
the  mortgage  she  holds.  As  so  amended,  the 
judgment  appealed  from  is  affirmed.  Costs 
of  appeal  to  be  paid  by  the  appellee. 


(121  La.) 
No.  16.973. 

ADELINE  SUGAR  FACTORY  CO..  Limited, 
v.  EVANGELINE  OIL  CO. 

(Supreme  Court  of  Louisiana.    June  22,  1008. 
Rehearing  Denied  June  29,  1908.) 

1.  Contracts  —  Performance  —  Intent  or 
Parties. 

The  obligations  following  from  every  con- 
tract must  be  carried  out  as  the  parties  wished 
and  intended  they  should  be.  Rev.  Civ.  Code, 
art  2037. 

2.  Damages— Breach    or    Contract—  Meas- 
ure—Profits. 

The  liability  of  one  of  the  parties  to  a 
contract  to  the  other  for  damages  for  his  breach 
of  the  contract  may  extend  not  only  to  the  loss 
which  the  other  has  really  suffered  thereby,  but 
to  the  gain  of  which  he  has  been  deprived,  but 
not  necessarily  so.  The  damages  may  be  limited 
and  confined  to  the  loss  which  the  other  has 
actually  suffered  not  extending  to  the  gain  of 
which  he  has  been  deprived.  Were  the  defend- 
ant in  this  case  liable  at  all  to  the  plaintiff  for 
damages  by  reason  of  inexecution  of  its  obliga- 
tions (which  it  is  not),  those  damages  would  be 
limited  to  the  loss  which  plaintiff  would  have 
actually  suffered.  Defendant  has  carried  out 
its  obligations  to  the  full  extent  which  was  in- 
tended and  contemplated  by  the  parties  at  the 


time  the  contract  was  made,  as  shown  by  the 
testimony  adduced  on  the  trial  of  the  case. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15.  Damages,  (§  -72-88.] 

3.  Contracts  —  Construction  —  Evidence— 
Surrounding  Circumstances. 

Testimony  was  properly  introduced  showing 
the  facts  and  circumstances  surrounding  the 
creation  of  the  contract  so  as  to  enable  the 
court  to  read  the  contract  in  the  light  of  those 
circumstances  and  enable  it  the  more  perfectly 
to  understand  and  explain  the  interest  and 
meaning  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  11,  Contracts,  5  766.1 

4.  Sales— Breach— Acts  Constituting. 

Contract  was  entered  into  between  a  seller 
of  oil  and  a  corporation  owning  a  plantation 
in  St.  Mary  parish  and  engaged  in  manufactur- 
ing sugar  at  its  factory  and  using  oil,  whereby 
the  former  agreed  to  sell  to  the  latter,  and  the 
latter  agreed  to  purchase.  20,000  barrels  of  oil 
at  a  fixed  price,  with  privilege  of  15,000  more. 
The  privilege  granted  was  to  enable  the  planter 
to  call,  if  necessary,  for  more  oil  to  enable  it 
to  take  off  its  crop  of  1906.  The  seller  fur- 
nished all  the  oil  needed  for  that  purpose,  but 
the  planter  insisted  upon  its  furnishing  the  full 
15,000  barrels  and  on  Its  refusal  to  do  so 
brought  suit  against  it  for  damages.  Held,  for 
reasons  assigned,  that  no  damages  could  be  re- 
ceived, and  the  judgment  granting  them  is  re- 
versed. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St.  Mary ;  Albert  Camp- 
bell Allen,  Judge. 

Suit  by  the  Adeline  Sugar  Factory  Com- 
pany, Limited,  against  the  Evangeline  Oil 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  suit  dis- 
missed. 

Edward  Nlcholls  Pugh  and  Carlton  & 
Townes,  for  appellant.  Charles  Frank  Borah, 
for  appellee. 

NICHOLLS,  J.  The  plaintiff  alleged: 
That  on  January  10,  1906,  it  entered  into  a 
contract  with  Eugene  a  Taylor,  of  the  parish 
of  St  Mary,  In  which  he  sold  and  agreed  to 
deliver,  and  petitioner  purchased  and  agreed 
to  receive  from  the  said  Taylor,  20,000  bar- 
rels, 40  gallons  to  the  barrel,  of  fuel  oil  of 
merchantable  quality,  with  the  privilege  of 
15,000  more  barrels,  at  the  price  and  for 
the  consideration  of  36  cents  per  barrel,  which 
said  oil  It  was  agreed  should  be  delivered  in 
system  cars  f.  o.  b.  Mermentau,  Egan,  or 
Jennings,  between  November  1,  1906,  and 
January  15,  1907,  and  to  be  shipped  as  re- 
quired and  directed  by  petitioner. 

All  of  which  conditions  would  more  fully 
appear  by  reference  to  a  duplicate  copy  of 
said  contract  annexed  hereto  for  reference 
and  marked  "Exhibit  A."  That  shortly  after 
entering  upon  said  contract  with  said  Taylor, 
and  before  any  delivery  of  oil  had  been  made 
under  said  contract,  the  said  E.  C.  Taylor 
transferred  and  assigned  the  said  contract  to 
the  Evangeline  Oil  Company,  a  foreign  cor- 
poration doing  business  at  Jennings,  in  the 
parish  of  Calcasieu.  That  after  the  assign- 
ment of  said  contract  by  the  said  Taylor  to 


Digitized  by  Google 


936 


46  SOUTHERN  REPORTER. 


(La. 


the  Evangeline  Oil  Company,  said  company 
notified  petitioner  by  letter  that  It  was  the 
assignee  of  said  contract,  accepted  the  said 
contract  and  made  it  its  own,  and  agreed  to 
furnish  the  oil  and  make  the  deliverance  of 
the  said  35,000  barrels  of  oil  under  the  terms 
of  said  contract,  and  notified  petitioner  to 
make  all  payments  for  said  oil  to  it,  and  not 
to  Taylor. 

That  by  reason  of  the  assignment  by  Tay- 
lor and  the  acceptance  by  the  Evangeline  OH 
Company,  the  company  assumed  all  of  the 
obligations  of  said  contract  and  obligated  it- 
self to  deliver  the  full  35,000  barrels  of  oil 
sold  under  said  contract.  That  long  before 
the  expiration  of  such  contract,  and  shortly 
after  the  beginning  of  deliverance  of  oil 
thereunder,  It  notified  the  Evangeline  Oil 
Company,  the  assignee  of  the  contract,  that  It 
would  want  and  expect  said  company  to  deliv- 
er the  full  35,000  barrels  of  oil  called  for  in 
said  contract 

That  the  Evangeline  Oil  Company  began 
deliveries  under  said  contract  on  or  about  No- 
vember 5,  1908,  and  continued  delivering  oil 
under  said  contract  down  to  about  January 

10,  1907,  and  delivered  under  said  contract 
24,753  barrels  of  oil,  leaving  yet  due  petition- 
er under  said  contract  10.257  barrels  of  said 

011.  That  it  had  by  letter,  by  telephone,  and 
through  E.  C.  Taylor,  before  and  since  the 
expiration  of  the  date  fixed  in  said  contract 
for  the  delivery  of  said  oil,  demanded  of  said 
company  to  make  full  deliveries  under  said 
contract,  and  had  given  it  shipping  instruc- 
tions for  delivery  of  all  oil  under  said  con- 
tract That  it  had  in  every  manner  and  in 
every  particular  put  said  company  In  default 
under  its  said  contract,  and  ordered  it  to  de- 
liver said  oil,  notifying  said  company  at  the 
time  that  it  was  ready  to  perform  Its  part  of 
the  contract  and  pay  for  the  oil  as  fast  as 
delivered,  but  that  the  company  failed  to  de- 
liver 10,257  barrels  of  said  oil,  and  now  re- 
fused to  make  said  delivery,  without  assign- 
ing any  reason  therefor. 

That  since  the  expiration  of  the  date  fixed 
in  said  contract  for  the  final  delivery  of  the 
oil,  and  before  filing  this  suit  It  bad,  through 
Its  attorney,  again  put  the  company  in  default 
by  demanding  a  delivery  of  the  oil  due  under 
the  contract,  which  was  likewise  refused. 

That  it  had  at  all  times  compiled  with  its 
obligations  under  the  contract,  and  at  all 
times  been  willing  to  receive  and  pay  for 
said  oil.  and  had  given  specific  and  repeated 
instructions  as  to  delivery.  That  it  had  at 
no  time  been  in  default  under  its  obligation. 

That  at  the  date  of  the  violation  of  this 
said  contract  and  the  refusal  to  deliver  the 
oil  thereunder,  and  prior  to  that  time,  the 
price  of  oil  had  materially  increased  and  was 
worth  at  the  date  for  the  completion  of  the 
delivery  under  said  contract,  and  at  the  date 
of  the  refusal  to  deliver  said  olt,  GO  cents 
per  barrel  more  than  the  price  at  which  peti- 
tioner purchased  said  oil. 

That  therefore  by  reason  of  the  violation  of 


said  contract  and  the  failure  and  refusal  of 
said  company  to  deliver  said  oil  petitioner 
had  suffered  damages  in  the  sum  of  60  cents 
per  barrel,  or  $6,154.20,  the  difference  in  the 
price  at  which  said  oil  was  purchased  and  Its 
value  at  the  time  of  the  violation  of  the  con- 
tract. That  under  the  terms  of  said  con- 
tract and  under  the  law  In  the  premises  it 
was  entitled  to  this  sum  from  the  defendant 
company  as  damages  for  its  violation  of  the 
contract  In  view  of  the  premises,  it  prayed 
for  service  and  citation  hereof  upon  the 
Evangeline  Oil  Company,  that  it  have  judg- 
ment against  and  recover  of  and  from  the 
Evangeline  Oil  Company  the  sum  of  $6,154.20, 
the  damages  suffered  by  petitioner  on  account 
of  the  violation  of  said  contract  by  said  com- 
pany In  falling  and  refusing  to  deliver  the 
full  amount  of  oil  called  for  therein,  and  with 
5  per  cent  per  annum  interest  thereon  from 
January  22, 1907,  the  date  at  which  said  com- 
pany refused  to  deliver  said  oil,  until  paid  in 
full. 

It  prayed  for  all  such  orders,  decrees,  reme- 
dies, and  relief  as  the  nature  of  the  case 
might  require  and  law  and  equity  permit 

The  defendant  answered.  It  admitted  that 
on  January  10,  1906,  the  plaintiff  entered 
into  a  contract  with  Eugene  C.  Taylor,  where- 
by certain  oil  was  agreed  to  be  sold  by  Taylor 
to  the  plaintiff,  and  that  deliveries  thereof 
were  to  be  made  as  is  stated  in  plaintiffs  pe- 
tition; but  It  was  shown  that  as  to  the 
amount  of  oil  that  was  to  be  delivered  under 
said  contract,  the  Interpretation  given  same 
in  plaintiff's  petition  was  Incorrect,  as  would 
hereafter  be  shown. 

(1)  It  admitted  that,  after  the  contract  was 
made  with  the  said  Taylor,  he  (Taylor)  did 
assign  and  set  over  the  contract  to  defendant 
the  Evangeline  Oil  Company,  and  it  assumed 
the  obligations  resting  on  Taylor  by  virtue  of 
the  terms  of  the  written  agreement  It  ad- 
mitted that  it  was  given  notice  by  the  plain- 
tiff that  it  (the  plaintiff)  would  need  the 
whole  of  the  35,000  barrels  of  oil  claimed  by 
the  plaintiff  to  have  been  contracted  for. 

(2>  It  admitted  that  it  (the  defendant) 
delivered  to  the  plaintiff  under  contract 
24,752.99  barrels  of  oil ;  that  it  (the  defend- 
ant) delivered  to  the  plaintiff  under  said 
contract  It  (the  defendant)  admitted  that 
It  had  demanded  of  it  the  delivery  of  the 
full  35,000  barrels  of  oil,  and  that  the  defend- 
ant had  refused  to  comply  with  said  demand : 
the  particular  character  of  the  demand  and 
the  causes  and  reasons  for  said  refusal  be- 
ing hereinafter  stated.  That  other  and  fur- 
ther than  has  been  hereinabove  admitted 
it  (the  defendant)  denied  the  allegations 
contained  In  plaintiff's  original  petition,  and 
in  this  connection  It  showed  the  following 
facts: 

(3)  That  at  the  time  of  the  making  of  the 
contract  between  the  plaintiff  and  Taylor. 
It  (the  plaintiff)  was  the  owner  of  a  certain 
sugar  plantation  on  which  was  grown  sugar 
cane;  that  it  controlled  certain  machinery 
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and  apparatus  used  by  it  to  grind  and  pre- 
pare for  market,  the  produce  coming  from 
said  plantation,  to  do  which  required  the 
use  of  petroleum  oil  as  fuel ;  that  said  petro- 
leum oil  so  contracted  for  by  it  was  con- 
templated to  be  used  to  furnish  the  necessary 
fuel  to  run  its  plant  and  take  off  and  pre- 
pare for  market  the  crop  to  be  grown  on 
said  plantation  during  the  year  1906;  that 
while  the  amount  of  oil  to  be  sold  was  nam- 
ed in  said  contract  as  being  20,000  barrels, 
with  the  privilege  of  15,000  more,  the  spe- 
cification of  this  amount  was  intended  to 
be  and  was  but  a  mere  estimate  of  the  oil 
that  would  be  required  for  the  purpose  for 
which  same  was  being  bought,  and  neither 
Taylor  nor  defendant  to  whom  the  contract 
was  assigned  were  ever  under  any  obliga- 
tion to  deliver  to  the  plaintiff  more  oil  than 
was  required  for  this  particular  purpose; 
that  the  amount  of  oil  that  was  furnished 
was  more  than  sufficient  to  meet  the  require- 
ments of  plaintiff's  plantation,  and  this  de- 
fendant did  furnish  oil  to  the  plant  In  quan- 
tities larger  than  were  requisite  to  do  and 
perform  the  services  for  which  this  oil  was 
bought.  Wherefore  defendant  says  that 
plaintiff  has  suffered  no  damages,  and  should 
in  no  event  have  a  recovery  herein. 

(4)  Defendant  showed:  That,  as  has  been 
before  stated,  the  naming  of  the  amount  of 
oil  that  was  to  be  furnished  was  but  an  es- 
timate of  what  would  be  required  to  furnish 
fuel  for  the  purposes  named,  but  in  no  event 
was  the  contract  subject  to  a  construction 
which  would  place  an  obligation  on  defend- 
ant to  deliver  oil  in  excess  of  20,000  barrels. 
The  reading  of  the  contract  is  that  the  de- 
fendant was  "to  receive  and  pay  for  twenty 
thousand,  with  the  privilege  of  fifteen  thous- 
and more  barrels,  of  42  gallons  each,  of 
fuel  oil,"  from  which  it  appeared,  and  the 
fact  was  here  alleged  to  be,  that  the  plain- 
tiff was  never  under  any  obligation  to  take 
any  amount  In  excess  of  20,000  barrels,  and 
that,  as  a  consequence,  there  was  no  obliga- 
tion on  the  part  of  Taylor  or  defendant,  as 
the  assignee  of  Taylor,  to  deliver  more  than 
20,000  barrels.  That  as  to  the  claim  made 
by  plaintiff  that  it  contracted  for  any  oil  in 
excess  of  20,000  barrels,  it  was  shown  that 
there  was  no  reciprocal  consent  between  the 
buyer  and  the  seller  as  to  the  thing  sold, 
and  for  this  reason  there  was  no  binding  con- 
tract resting  on  Taylor  or  his  assignee  to 
deliver  this  amount,  or  any  amount  over 
and  above  20,000  barrels,  because  of  the 
fact  that  the  plaintiff  was  in  no  sense  bound 
to  take  the  oil  in  excess  of  20,000  barrels. 

(5)  Defendant  showed:  That  in  no  event 
was  it  ever  under  any  obligation  to  deliver 
to  plaintiff  more  than  20,000  barrels  of  oil, 
for  the  further  reason  that  the  price  agreed 
by  the  plaintiff  to  be  paid  for  the  20,000  bar- 
rels of  oil  under  the  terms  of  the  contract 
was  the  fair  and  reasonable  market  value 
of  the  oil  at  the  time  the  contract  was  made, 
and  that  it  (the  plaintiff)  paid  nothing  what- 


ever In  the  way  of  a  consideration  for  the 
privilege  now  asserted  by  it,  to  claim  from 
the  plaintiff  the  said  additional  15,000  bar- 
rels of  oil.  That  in  so  far  as  this  amount  of 
oil  was  concerned  the  contract,  if  subject  to 
the  Interpretation  as  to  the  amount  named 
by  the  plaintiff,  Is  and  was  still  nudum  pac- 
tum and  of  no  force  and  effect 

That  by  virtue  of  the  terms  of  the  contract 
herein  sued  upon,  It  was  provided  that  the 
oil  to  be  delivered  thereunder  should  be 
placed  in  oil  cars  and  delivered  free  on  board 
cars  at  either  the  stations  of  Mermentau, 
Jennings,  or  Egan,  in  the  state  of  Louisiana. 
•  That  It  was  contemplated  at  the  time  of 
the  making  of  the  contract  that  sufficient 
cars  would  be  procured  from  the  railway 
company  in  which  to  transport  the  oil  that 
was  being  sold  to  the  place  of  its  destination. 
That  it  was  then  known  to  the  contracting 
parties  and  was  within  the  contemplation 
of  the  parties  that  this  oil  should  go  from 
either  of  these  stations  to  the  plantation 
then  so  owned  by  the  plaintiff,  for  the  use 
of  which,  as  It  had  before  stated,  the  oil 
was  being  sold.  That  although  diligent  effort 
was  made  to  procure  cars  within  which  to 
transport  the  oil  in  such  quantities  as  the 
necessities  of  the  business  of  the  plantation 
required,  these  efforts  were  unavailing,  and 
that,  for  the  mutual  advantage  and  profit 
of  the  plaintiff  and  defendant,  they  did,  on 
or  about  December  8,  1906,  enter  into  an 
agreement  whereby  the  terms  of  the  contract 
as  originally  made  were  altered  to  the  ex- 
tent that  defendant  was  given  the  right  to 
make  deliveries  of  the  oil  contracted  to  plain- 
tiff through  a  pipe  line  running  through  the 
Jennings  oil  field  to  Plaquemlne,  and  hence 
by  barges  to  the  plantation  of  the  plaintiff, 
where  oil  was  to  be  used.  That  In  making 
this  change  in  the  contract,  plaintiff  agreed 
to  pay  the  additional  transportation  charge 
required  on  account  of  the  change  hi  the 
method  of  delivery;  the  price  therein  and 
thereby  agreed  to  be  paid  for  such  oil  as 
might  be  so  delivered  being  59  cents  per 
barrel  delivered  Into  the  tanks  of  plaintiff 
through  the  pipe  line.  That  this  proposition 
was  made  by  defendant  to  plaintiff  in  writ- 
ing, and  was  by  said  plaintiff  accepted,  and 
for  a  valuable  consideration  passing  from 
one  to  the  other  it  became  a  binding  con- 
tract between  said  plaintiff  and  defendant, 
and  that  thereby  defendant  was  given  the 
right  or  privilege  to  deliver  whatever  oil  It 
was  under  obligation  to  deliver  to  plaintiff  ei- 
ther Into  railway  cars  or  through  the  pipe  line. 
That  notwithstanding  the  fact  that  defendant 
had  the  right  to  deliver  such  oil  as  it  was  un- 
der obligation  to  deliver  through  the  pipe  line, 
plaintiff  demanded  that  It  deliver  the  amount 
claimed  to  be  owing  to  It  by  defendant  into 
railway  cars  to  be  transported  to  other  and 
different  plantations  than  that  for  which 
It  was  originally  Intended,  which  the  defend- 
ant refused  to  do. 
That,  as  had  been  before  stated,  the  addf- 
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tional  amount  of  oil  demanded  by  plaintiff 
was  not  required  by  it  in  the  conduct  of  its 
business  on  the  plantation  that  the  oil  con- 
tracted for  was  to  be  used  by  It.  That  plain- 
tiff, on  account  of  the  enhanced  value  of  oil, 
sought  to  speculate  on  defendant,  and  con- 
tracted to  sell  to  other  and  different  parties, 
individuals,  and  corporations  an  amount  of 
oil  claimed  by  it  to  be  owing  to  it  by  defend- 
ant, and  in  the  carrying  out  of  this  attempted 
speculation  gave  directions  to  defendant  to 
ship  and  transport  through  cars,  the  amount 
of  oil  claimed,  to  certain  other  plantations 
owned  by  parties  other  than  plaintiff,  to  wit, 
to  the  Raceland  plantation,  and  to  wbat  is. 
known  as  the  Elm  Hall  plantation,  situated 
in  the  state  of  Louisiana. 

That  it  was  not  responsible  for  oil  to  be 
delivered  through  defendant's  pipe  line  to 
these  plantations  named — that  Is,  the  Race- 
land  and  Elm  Hall  plantations — but  that,  not- 
withstanding this  fact,  and  notwithstanding 
the  fact  that  the  plaintiff  had  agreed  that 
whatever  oil  was  owing  to  it  might  be  trans- 
ported through  pipe  lines,  it  demanded  the 
shipping  of  same  in  railway  cars  to  the 
other  places  above  named.  That  no  demand 
was  made  by  plaintiff  for  the  delivery  of  the 
oil  claimed  by  It,  over  and  above  what  was 
delivered  through  pipe  lines,  as  It  (defendant) 
had  a  right  to  deliver,  if  It  was  under  any 
obligation  to  deliver  more,  but,  on  the  con- 
trary, the  demand  of  plaintiff  was  that  it  (de- 
fendant) should  make  deliveries  only  through 
railway  cars  to  the  places  so  named. 

That  on  account  of  the  change  made  in  the 
contract  It  was  under  no  obligation  what- 
ever .to  comply  with  the  demand  of  the  plain- 
tiff to  make  the  deliveries  directed  by  it 
to  be  made.  That  it  was  provided  in  the 
original  contract  made,  the  terms  of  which 
in  this  regard  remained  at  all  times  in  force, 
that  there  should  be  no  damage  accruing  to 
either  party  in  case  deliveries' might  be  pre- 
vented on  account  of  fires,  strikes,  unavoid- 
able delays,  or  accidents.  That  It  was  fur- 
thermore provided  that  in  case  of  nonde- 
livery, from  whatever  cause,  the  damages 
that  might  be  recoverable  by  plaintiff  should 
be  based  upon  and  limited  to  the  difference 
in  the  cost  of  other  fuel ;  it  being  provided 
that  the  purchaser  of  the  oil  should  adopt 
the  most  economical  method  of  meeting  the 
deficiency,  and  that  it  should  give  full  par- 
ticulars and  prompt  notice  to  the  seller. 

That  in  inserting  this  provision  in  the  con- 
tract, it  was  contemplated  between  the  buy- 
er and  seller  that  the  oil  contracted  to  plain- 
tiff was,  as  aforesaid,  to  be  used  to  furnish 
fuel  to  run  the  machinery  of  plaintiff  on  this 
particular  plantation,  then  owned  and  being 
conducted  by  it.  That  it  was  not  intended 
that  plaintiff  should  be  furnished  oil  for  any 
other  purpose  than  to  supply  the  necessities 
of  the  business  on  this  particular  plantation, 
and  the  agreement  was  that,  if  the  seller 
should  fall  to  furnish  sufficient  oil  to  conduct 
operations  on  his  plantation,  it  should  be 


liable  to  plaintiff  only  for  such  damages  as 
should  be  actually  sustained,  and  that  plain- 
tiff should  adopt  any  and  all  means  necessa- 
ry and  requisite  to  reduce  and  keep  to  the 
minimum  the  damages  accruing. 

That,  as  a  matter  of  fact,  more  oil  was 
furnished  to  plaintiff  than  was  required  in 
the  conduct  of  this  particular  business  for 
which  the  oil  was  sold,  and  that  it  (plain- 
tiff) has  suffered  no  damages  whatever.  That 
by  virtue  of  the  terms  of  the  contract,  plain- 
tiff was  not  entitled  to  recover  any  damages 
whatever  from  it  on  account  of  tne  failure 
of  making  deliveries  charged  against  It,  and 
that  the  defendant  was  not  Indebted  to  plain- 
tiff in  any  sum  whatsoever. 

It  prayed  that  judgment  in  its  favor  and 
against  plaintiff  be  entered,  rejecting  the 
plaintiff's  demand. 

Plaintiff  filed  a  plea  to  the  following  effect: 
That  the  defendant  company  Is  estopped  and 
precluded  by  its  own  act  from  urging,  as  it 
does  the  construction  and  defense,  for  this: 
First  That  defendant  has  at  all  times  recog- 
nized in  the  plaintiff  a  right  to  demand  and  re- 
ceive the  extra  15,000  barrels  of  oil  called  for 
in  the  contract  That  after  being  notified  by 
plaintiff  that  It  (plaintiff)  would  require  the 
full  35,000  barrels,  it  continued  to  deliver, 
without  opposition  or  protest  oil  under  said 
contract,  and  delivered  a  portion  of  the  15.000 
barrels  which  it  now  contends  there  was  no 
obligation  on  its  part  to  deliver.  That  hav- 
ing recognized  plaintiff's  right  to  demand  this 
extra  15,000  barrels,  and  having  begun  to 
fulfill  that  portion  of  the  contract,  and  hav- 
ing delivered  oil  with  full  knowledge  of  all 
the  facts  before  it  the  contract  became,  if 
not  already,  binding  upon  all  parties,  and 
defendant  in  this  case  is  forever  estopped 
and  precluded  from  urging  or  showing  that 
the  contract  was  in  its  inception  as  to  the 
15,000  barrels  a  nudum  pactum  and  without 
consideration.  If  such  was  the  case — which  is 
specially  denied.  Second.  Without  in  any 
manner  admitting  that  there  was. a  subse- 
quent contract  modifying  the  manner  of  deliv- 
ering said  oil,  the  rebuttal  of  which  plaintiff 
will  properly  show  on  trial,  and  without 
attempting  to  reply  thereto  herein,  plaintiff 
showed  that  this  defendant  was  specially  es- 
topped and  precluded  from  urging  the  right  to 
exact  railroad  deliveries  by  plaintiff  and  is 
estopped  and  precluded  from  urging  that  tne 
oil  was  sold  for  any  specially  designated  plan- 
tation or  place,  and  precluded  from  urging 
that  defendant  was  in  any  manner  concerned 
with  the  destination  of  said  oil  after  it  left 
the  points  named  in  the  contract,  Jennings. 
Egan,  and  Mermentau:  First  by  reason  of 
the  fact  that  defendant  had  at  all  times  pro- 
tested and  contended  that  Its  deliveries  were 
made,  and  its  liabilities  ceased  when  the  oil 
was  delivered  on  board  cars;  and,  second, 
because  defendant  had,  up  to  the  very  last 
shipment  made,  consigned  said  oil  to  person* 
other  than  plaintiff  company  and  by  railroad, 
and  was  by  reason  thereof  estopped  and  pn- 
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eluded  from  urging  want  of  authority  In  the 
plaintiff  company  to  order  deliveries  other- 
wise than  by  water  and  elsewhere  than  to  its 
own  plantation — all  of  which  estoppels  plain- 
tiff specially  pleads  in  bar  of  the  construction 
and  defense  of  said  contract  set  up  by  de- 
fendant Wherefore  it  prayed  that  this  es- 
toppel be  maintained  and  for  all  costs. 

The  district  court  rendered  judgment  in 
favor  of  plaintiff  against  defendant  for  the 
sum  of  $3,996.33,  with  legal  Interest  thereon 
from  January  22,  1907,  until  paid  In  full,  be- 
ing 89  cents  per  barrel  for  10,247  barrels  of 
oil,  which  is  admittedly  the  amount  not  de- 
livered of  the  35,000  barrels  stipulated  in  the 
contract  and  admittedly  the  difference  be- 
tween the  contract  price  and  the  price  of  date 
January  22,  1907;  this  being  the  amount  of 
damages  due  for  the  violation  of  the  con- 
tract sued  on. 

Defendant  has  appealed. 

Opinion. 

The  contract  which  the  plaintiff  referred  to 
in  his  petition  was  as  follows: 

"This  contract,  made  this  nineteenth  day  of 
January,  1906,  between  B.  C.  Taylor,  party  of 
the  first  part,  seller,  and  the  Adeline  Sugar 
Factory  Company,  Ltd.,  party  of  the  second 
part,  purchaser,  witnesseth: 

"That  E.  C.  Taylor  hereby  sells  and  agreeB  to 
deliver,  and  the  party  of  the  second  part  hereby 
buys  and  agrees  to  receive  and  pay  for,  20  M, 
with  privileges  of  15  M  more,  barrels  (of  42 
gallons  each)  of  fuel  oil  of  merchantable  quali- 
ty, settled  and  free  from  water,  at  the  price  of 
thirty-six  cents  per  bbl.,  Bubject  to  the  further 
terms  hereof,  as  follows: 

"The  times,  places  and  amounts  of  deliveries 
to  be  as  follows:  The  above  oil  to  be  shipped 
as  required  as  hereinafter  specified  20  or  35  M 
f.  o.  b.  Mermentau,  Egan  or  Jennings,  barrels 
to  be  delivered  in  System  cars  between  the  first 
day  of  November  and  the  fifteenth  day  of  Janu- 
ary. 1907. 

"Payments  shall  be  made  in  cash  or  its  equiv- 
alent upon  each  delivery. 

"In  case  of  fires,  strikes  or  unavoidable  de- 
lays or  accidents  occurring  to  either  party  here- 
to, the  suffering  party  shall  have  option  of  sus- 
pending deliveries  herein  required  for  a  reason- 
able time  without  incurring  liabilities  for  dam- 
ages by  reason  of  such  delay.  In  the  event  of 
nondelivery  or  delayed  delivery,  all  damages  re- 
coverable shall  be  based  upon  and  limited  to  the 
difference  in  cost  of  other  fuel,  and  the  pur- 
chaser must  adopt  the  most  economical  method 
of  meeting  the  deficiency  and  give  full  particu- 
lars and  prompt  notice  to  the  seller. 

"The  seller  reserves  the  right  to  make  de- 
liveries by  railroad  or  other  means,  provided 
that  such  other  method  does  not  entail  greater 
expense  to  the  purchaser. 

"In  the  event  of  accident,  such  as  fires  or 
breakage  of  machinery  of  party  of  the  second 
part  or  destruction  of  oil  in  storage  at  Jennings, 
the  undelivered  part  of  this  contract  to  become 
null  and  void. 

"Witness  our  hands  in  duplicate,  this  date  as 
above  written." 

The  plaintiff  claims:  That  under  Its  con- 
tract with  defendant  it  had  the  legal  right  to 
demand  from  it  delivery  of  35,000  barrels  of 
oil;  that  it  had  In  fact  delivered  between 
November  5,  1906,  down  to  about  January 
10,  1907,  24,753  barrels,  leaving  yet  due 
10,250  barrels;  that  at  the  date  of  the  vio- 
lation of  the  contract  and  the  refusal  of  the 


|  defendant  to  make  delivery  as  it  should  haw 
done,  and  prior  thereto,  the  price  of  oil  had 
materially  Increased,  and  was  worth  at  the 
date  for  the  completion  of  the  delivery  under 
the  contract  and  at  the  date  of  the  refusal 
to  deliver  said  oil  60  cents  per  barrel  more 
than  the  price  at  which  petitioner  purchased 
said  oil ;  that  therefore,  by  reason  of  the  vio- 
lation of  said  contract  and  the  failure  and 
the  refusal  of  said  company  to  deliver  said 
oil,  it  had  Buffered  damages  In  the  sum  of 
60  cents  per  barrel,  or  $6,154.30,  the  differ- 
ence in  the  price  at  which  said  oil  was  pur- 
chased and  its  value  at  the  time  of  the  vio- 
lation of  the  contract;  and  that  under  the 
terms  of  the  contract  and  uuder  the  law  It 
was  entitled  to  this  sum  from  defendant  com- 
pany as  damages  for  violation  of  the  con- 
tract. Plaintiff  does  not  specify  In  what 
manner  he  suffered  damages.   Planlol,  vol.  2, 

5  247,  p.  87,  says: 

"L'indemnite  doit  representor  aussi  exacte- 
ment  que  possible  le  dommage  reel  subi  pour  le 
creancier.  Ce  dommage  peut  se  composer  le 
deuc  elements  distincts  qui  sont  ainsi  rappeles 
dans  l'art.  1149 ;  d'une  part  le  perte  faite  e'est 
a  dire  rapparauvrissement  subi  par  le  partri- 
moine  due  creancier ;  d'une  part  le  gain  manque. 
La  distinction  etait  deja  faite  par  les  romains 
et  il  est  d'usage  d'appeler  le  premier  de  ces  deux 
elements  damnum  emergens  et  second  lucrum 
cessans." 

On  page  82,  S  228,  the  same  author  says: 

"Necesslte  d'un  dommage.  Cette  seconds  con- 
dition est  d'evidence.  Le  creancier  ne  peut 
obteni  d'indemnite  que  s'il  est  demontre'  que 
l'lnexecution  ou  le  retard  dans  l'execution  du 
1'obligation  lui  a  cause  un  dommage.  Sans  celui, 
de  quoi  se  plaindrait  il?  Sans  interest  pas  (Tac- 
tion. C'est  pour  cette  raison  que  l'art.  1147 
dit  que  'Le  debiteur  et  condamnee  s'il  y  a  lieu.'  " 

After  quoting  from  Planiol  as  above  copied, 
defendant  says: 

"Plaintiff  is  restricted  by  the  contract  to 
damages  arising  only  on.  certain  conditions  and 
circumstances  and  to  the  species  of  damages 
arising  from  actual  loss — perte  faite  or  damnum 
emergens.  He  can  bring  no  suit  for  a  differ- 
ent cause  of  action  or  for  damages  of  another 
kind  or  species.  When  the  contract  was  offered, 
it  showed  on  Its  face  that  under  its  terms  and 
conditions  plaintiff's  cause  of  action  declared 
on  was  at  variance  with  and  antagonistic  to  the 
stipulation  as  to  damages  in  said  contract.  'Un- 
til damaged,  no  action  for  damages  could 
arise.' " 

Defendant  cites  Culliman  v.  Standard  Light 

6  Po.  Co.  (Tex.  Civ.  App.)  65  S.  W.  689; 
Brawley  v.  U.  S.,  96  U.  S.  168,  24  L  Ed.  622 ; 
Moore  v.  Paris  OU  &  Cotton  Co.,  9  Tex.  Civ. 
App.  27,  29  S.  W.  821;  Laclede  Const  Co. 
v.  Moss  Tie  Co.,  185  Mo.  25,  84  S.  W.  76: 
Callmeyer  v.  Mayor  of  N.  Y.,  83  N.  T.  118. 

Defendant  contends:  That  the  fact  was, 
and  the  evidence  shows,  that,  at  the  time  of 
making  the  contract  between  the  plaintiff 
and  Taylor,  the  plaintiff  was  the  owner  of  a 
certain  plantation  on  which  was  grown  sugar 
cane;  that  it  controlled  certain  machinery 
and  apparatus  used  by  it  to  grind  and  pre- 
pare for  market  the  produce  coming  from 
said  plantation,  to  do  which  required  the  use 
of  petroleum  oil  as  fuel ;  that  said  petroleum 
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oil  so  contracted  for  by  It  was  contemplated 
to  be  used  to  furnish  the  necessary  fuel  to 
run  Its  plant  and  take  off  and  prepare  for 
market  the  crop  to  be  grown  on  said  planta- 
tion during  the  year  1906;  that  while  the 
amount  of  oil  was  named  In  said  contract  as 
being  20,000  barrels,  with  the  privilege  of 
15,000  more,  the  specification  of  this  amount 
was  intended  to  be  and  was  but  an  estimate 
of  the  oil  that  would  be  required  for  the  pur- 
pose for  which  same  was  being  bought,  and 
neither  Taylor  nor  defendant  was  ever  under 
any  obligation  to  deliver  to  the  plaintiff  more 
oil  than  was  required  for  this  particular  pur- 
pose; that  the  amount  of  oil  that  was  fur- 
nished was  more  than  sufficient  to  meet  the 
requirements  of  plaintiff's  plantation,  and  de- 
fendant did  furnish  oil  to  the  plaintiff  in 
quantities  larger  than  were  requisite  to  do 
and  perform  the  services  for  which  this  oil 
was  bought— therefore  plaintiff  had  suffered 
no  damage,  and  should  in  no  event  have  a  re- 
covery herein.  It  maintains  that  it  did  not 
sell  the  oil  to  the  plaintiff  to  be  used  by  it 
for  speculative  purposes,  as  it  was  seeking 
to  do. 

Defendant  offered  parol  evidence  to  estab- 
lish this  defense  by  showing  all  the  facts 
and  circumstances  surrounding  the  parties  at 
the  time  of  the  existence  of  the  contract  and 
to  explain  the  nature  of  the  subject  to  which 
It  referred.  Plaintiff  resisted  the  introduc- 
tion of  any  evidence  which  would  In  any  way 
vary  or  contradict,  enlarge,  restrict,  or  ex- 
plain the  contract,  contending  that  the  con- 
tract spoke  for  Itself. 

The  court  allowed  the  testimony  to  be  in- 
troduced, and  plaintiff  reserved  a  bill  of  ex- 
ceptions. The  correctness  of  that  ruling 
meets  us  at  the  threshold  of  the  case.  We 
think  there  was  no  error  in  the  ruling.  That 
question  has  been  several  times  submitted  to 
this  court  for  decision  and  has  been  answered 
In  favor  of  the  right  to  admit  testimony  for 
consideration  by  the  court.  See  Bayley  v. 
Denny,  26  La.  Ann.  257;  Campbell  v.  Short, 
85  La.  Ann.  447;  Rivers  v.  Oaklawn  Sugar 
Co.,  52  La.  Ann.  762.,  27  South.  118;  Bagley 
v.  Rose  Hill  Sugar  Co.,  Ill  La.  250,  85  South. 
539. 

The  same  view  of  the  rule  of  evidence  on 
the  subject  was  expressed  by  the  Supreme 
Court  of  Missouri  in  Laclede  Construction 
Co.  v.  Moss  Tie  Co.,  185  Mo.  25,  84  S.  W. 
76,  In  which  that  court,  after  mentioning  the 
rule  that  parol  testimony  could  not  be  heard 
to  add  to  or  to  change  a  contract,  used  the 
folio  whig  language: 

"Along  with  this  general  rule,  however,  a  rule 
of  interpretation  is  equally  well  settled  that  the 
writing  or  contract  should  be  read  in  the  light 
of  surrounding  circumstances,  in  order  the  more 
perfectly  to  understand  and  explain  the  intent 
and  meaning  of  the  parties.  Williams  v.  Rail- 
road Co..  153  Mo.,  loc.  cit.  534,  54  S.  W.  689. 
Thus  in  Ellis  v.  Harrison,  104  Mo.,  loc.  cit. 
279,  16  S.  W.  200,  this  court  said:  The  ob- 
ject of  interpretation  always  is,  or  should  be, 
to  reach  the  actual  intention  of  the  parties. 


We  mean,  of  course,  that  intention  as  expressed 
in  the  writing  they  employ  to  portray  it.  and 
consistent  with  the  latter.  When  the  subject- 
matter  to  which  such  a  writing  refers  is  not  en- 
tirely definite  and  clear,  it  is  permissible  and 
obviously  just  to  receive  in  evidence  a  descrip- 
tion of  the  circumstances  of  its  execution,  that 
the  court  may  be  placed  as  near  as  may  be  in 
the  situation  of  the  contracting  parties,  with  a 
view  the  better  to  judge  in  what  sense  the  lan- 
guage used  was  probably  intended  by  them.' 
Swett  v.  Shumway.  102  Mass.  265,  8  Am.  Rep. 
371;  Keller  v.  Webb.  125  Mass.  88.  28  Am. 
Rep.  209.  'Putting  a  construction  upon  a  docu- 
ment means  ascertaining  the  meaning  of  the 
signs  or  words  made  upon  it  and  their  relation 
to  facts.  •  •  •  In  order  to  ascertain  the  re- 
lation of  the  words  of  a  document  to  facts,  ev- 
ery fact  may  be  proved  to  which  it  refers  or  may 
have  been  intended  to  refer,  or  which  identifies 
any  person  or  thing  mentioned  in  it'  Stephens 
Dig.  Law  of  Evidence,  art.  91.  p.  146;  Carter 
v.  Poster,  145  Mo.  392,  47  S.  W.  6." 

See,  also,  Moore  v.  Paris  Oil  &  Cotton  Co., 
9  Tex.  Civ.  App.  27,  29  8.  W.  821. 

The  matter  of  introduction  of  testimony 
being  disposed  of,  the  next  question  Is  wheth- 
er the  testimony  adduced  sustains  the  de- 
fendant in  his  contention. 

There  can  be  no  dispute  as  to  the  fact 
that  at  the  time  of  the  contract,  the  plain- 
tiff owned  a  plantation  in  the  parish  of  St. 
Mary,  and  that  It  was  engaged  In  the  grow- 
ing of  crops  of  sugar  cane  and  in  the  man- 
ufacturing of  sugar  therefrom,  and  that  for 
the  purposes  of  such  manufacture  it  needed 
and  used  oil  as  fuel,  nor  that  the  oil  covered 
by  the  contract  was  contracted  for  by  the 
plaintiff  for  that  purpose.  Taylor,  as  a  wit- 
ness on  the  stand,  gave  the  following  tes- 
timony : 

"Q.  Was  it  not  to  take  the  crop  grown  that 
year?  A.  Yes.  sir:  it  was  sold  for  that  pur- 
pose. Q.  It  was  sold  to  take  off  that  rroo? 
A.  Yes,  sir.  Q.  The  sugar  crop  of  190fi  was 
taken  off  about  these  dates?   A.  Yes,  sir." 

The  contract  does  not  state  that  It  was 
bought  for  the  use  of  the  Adeline  Sugar 
Factory  and  the  taking  off  of  this  crop :  but. 
in  the  light  of  the  surrounding  facts  and  cir- 
cumstances, there  can  be  no  doubt  as  to  that 
fact  The  form  of  the  contract  Itself  shows 
that  it  was  based  upon  an  estimate  as  to 
what  the  plantation  would  require.  Up  to 
20,000  barrels  the  owners  of  the  place  en- 
tertained no  doubt  as  to  the  needs  of  the 
place.  The  contract,  so  far  as  that  quantity 
was  concerned,  was  absolute  and  fixed.  Be- 
yond that,  the  situation  was  uncertain ;  more 
might  possibly  be  required  to  meet  that  con- 
tingency. Plaintiff  received  and  was  grant- 
ed the  privilege  of  calling  for  an  additional 
quantity  of  15,000  barrels.  Whether  that 
privilege  would  be  exercised  was  left  entire- 
ly for  the  future  to  determine;  the  excess 
over  20,000  to  be  called  for  being  evidently  the 
Increased  quantity  which  might  be  required 
for  taking  off  the  crop  over  the  estimate. 
If  it  became  manifest  from  crop  conditions 
later  on  that  it  would  not  fall  short  of  ex- 
pectations, none  of  the  additional  number  of 
barrels  would  be  asked  for. 
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Everything  connected  with  this  contract 
goes  to  snow  that  the  plaintiff  and  the  de- 
fondant  were  dealing  with  each  other  In  re- 
spect to  the  same,  from  the  standpoint  of  the 
requirements  of  the  Adeline  Company  at  its 
factory  in  St  Mary  parish,  and  as  a  man- 
ufacturer of  sugar,  and  not  a  buyer  and 
seller  of  oil.  The  delivery  of  oil  started 
with  the  commencement  of  grinding  at  the 
plantation.  The  deliveries  were  all  made  for 
the  plantation  as  long  as  the  factory  needed 
the  oil.  The  extent  of  the  deliveries  was 
regulated  by  its  needs  and  the  capacity  of 
its  tanks  to  receive  the  oil.  In  some  of  the 
letters  exchanged  between  the  parties,  the  de- 
fendant was  Informed  that  plaintiff  was  run- 
ning short  of  oil,  and  to  ship.  In  others,  it 
wns  informed  that  the  plantation  was  in  a 
position  to  then  receive  a  certain  number  of 
barrels,  and  to  ship.  On  December  27,  1906, 
the  plaintiff  wrote  to  the  defendant  company : 

"We  have  so  far  received  11,793  bbls.  of  oil. 
Please  let  us  know  when  you  think  you  can 
deliver  the  balance  of  contract,  as  we  shall  need 
the  whole  85.000  barrels." 

This  is  the  first  information,  so  far  as  we 
have  found  in  the  transcript,  In  which  any 
reference  was  made  to  any  more  oil  than 
the  20,000  barrels,  provided  for  in  the  con- 
tract, and  in  this  letter  defendant  Is  inform- 
ed that  the  plaintiff  will  "need"  the  whole 
35,000  barrels,  which  was  not  the  fact,  as  a 
letter  of  the  plaintiff  to  the  defendant  of 
January  7,  1907,  shows  that  the  whole  of  the 
15.000  barrels  above  the  20,000  were  In  ex- 
cess of  the  requirements  of  the  plantation. 
The  plaintiff  company  as  a  sugar  manufac- 
turing company  obtained  from  this  defendant 
all  the  oil  which  It  needed  for  the  crop  of 
1906.  It  suffered  no  loss  as  a  factory  by 
reason  of  any  failure  to  have  the  full  supply 
of  oil  it  required.  It  was  not  called  upon, 
by  reason  of  any  failure  on  the  part  of  the 
defendant  to  deliver  35,000  barrels,  to  go  in- 
to the  market  to  make  purchases  of  oil,  or 
to  acquire  it  in  any  other  way.  It  did  not 
have  to  expend  a  dollar  of  its  own  to  en- 
able It  to  carry  on  its  operations.  If  It  was 
damaged,  it  was  not  from  an  actual  loss  by  a 
diminishment  of  its  assets,  but  a  loss  from  a 
failure  to  make  more  through  a  speculation  on 
prices.  If  It  could  recover  damages  at  all 
from  the  defendant,  it  would  be  from  a  loss 
sustained  from  that  standpoint  If  the  de- 
fendant was  required  under  its  contract  to 
deliver  35,000  barrels  of  oil,  and  failed  to  do 
so.  the  measure  of  the  damages  due  by  defend- 
ant would  not  be  governed  by  the  general 
rules  of  law  as  to  the  measure  of  damages; 
but  under  the  measure  of  damages  specially 
provided  for  between  the  parties  under  the 
contract,  it  was  evidently  limited  to  the  dif- 
ference of  cost  of  other  fuel  required  to 
meet  the  deficiency  in  the  amount  which  It 
needed  to  carry  to  completion  Its  operations 
for  the  year  1906,  and,  there  having  been  no 
such  deficiency,  defendant  is  not  responsible 
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to  plaintiff  for  any  damages.  We  do  not 
think  the  damages  claimed  by  plaintiff  were 
damages  in  contemplation  of  the  parties  at 
the  time  of  the  contract  Plaintiff  urges  that 
defendant  is  estopped  from  contending  that 
it  was  not  required,  under  the  circumstances 
of  this  case,  to  deliver  more  than  20,000  bar- 
rels of  oil  under  the  contract,  for  the  reason 
that  It  did  In  fact  deliver  more  than  that 
quantity.  We  find  no  ground  for  applying 
the  doctrine  of  estoppel  as  a  result  of  that 
circumstance.  It  would  be  necessary  for 
plaintiff,  in  order  to  claim  an  estoppel,  to 
allege  and  establish  that  it  had  suffered  an 
Injury  from  some  act  of  the  defendant  This 
the  plaintiff  has  not  done. 

For  the  reasons  herein  assigned,  It  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  set  aside,  an- 
nulled, avoided,  and  reversed,  that  plaintiffs 
demand  be  rejected,  and  Its  suit  dismissed, 
with  costs. 


(121  La.) 
No.  16,779. 

BARBIER  v.  NAGEL  et  al.  (HOEY  et  a!., 
Interveners). 

(Supreme  Court  of  Louisiana.    Feb.  3,  1908. 
Rehearing  Denied  Jane  29.  1908.) 

Real  Actions— Evidence. 

Where  the  plaintiff  In  a  petitory  action  re- 
lies on  a  title  describing  totally  different  prop- 
erty from  that  sued  for,  and  the  evidence  makes 
it  at  least  probable  that  it  was  the  intention 
of  his  author  to  sell  the  property  described, 
there  can  be  no  recovery. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  District  Court, 
Parish  of  Tangipahoa;  Clay  Elliott  Judge. 

Action  by  Henry  Barbler  against  T.  Nagel 
and  others.  Caroline  Hoey  and  others  inter- 
vene. From  the  judgment,  plaintiff  appeals. 
Reversed  in  part,  and  a  farmed  in  part 

Plerson,  Walton  &  Pierson,  Clifford  East 
Hays,  and  Thomas  M.  Gill,  for  appellant. 
Clement  L.  Walker,  for  appellee.  Bolivar 
Edwards  Kemp  and  Morgan  &  Miller,  for 
interveners,  appellees. 

Statement. 

MONROE,  J.  Plaintiff  alleges  that  he  la 
the  owner  of  a  tract  of  land  containing  639 
acres,  more  or  less,  "situated  at  the  north- 
east point  of  Jones'  Island,  •••  de- 
scribed and  better  known  as  section  37.  T. 
8  S.,  R.  8  E.,  section  37,  T.  9  S.,  R.  8  E., 
lots  1  and  2,  section  41,  T.  8  S.,  and  section 
38,  T.  9  S.,  R.  9  E.,  in  the  Greenburg  Land 
District,  parish  of  Tangipahoa" ;  that  he  en- 
tered upon  and  has  possessed  and  owned 
the  same,  exclusively,  since  the  year  1866; 
and  that  he  has  resided,  paid  taxes,  burled 
bis  dead  thereon,  and  has  improved  the  same, 
all  with  a  view  of  establishing  permanent 
possession  and  ownership.    He  "further  al- 
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leges  that  be  did,  on  or  about  five  years  later, 
farther  acquire,  by  purchase,  the  aforesaid 
described  property,  from  Robert  C.  Preston, 
the  owner  thereof,  to  further  quiet  his  title 
In  and  to  said  property,  •  •  •  that,  In 
order  to  further  quiet  his  aforesaid  title, 

*  *   •   he  purchased  from  Hypollte  Mixon, 

*  *  •  all  of  the  aforesaid  described  prop- 
erty which  he  had  purchased  at  tax  sale 
made  by  R.  P.  Mix,  sheriff-,  *  •  •  May 
30,  1903."  He  further  alleges  that  Dr.  T. 
Nagel,  representing  himself  to  be  the  agent 
of  the  heirs  of  Alexander  Bookter,  Jr.,  and 
Isaac  T.  and  Woodruff  Preston,  have  been, 
and  are,  slandering  his  said  title,  and  bare 
thereby  damaged  him  to  the  extent  of  $3,000, 
and  he  prays  that  they  and  "all  other  per- 
sons claiming  to  be  the  owners  of  the  afore- 
said described  property,"  be  cited,  and  that 
he  have  Judgment  decreeing  him  to  be  the 
owner  thereof,  quieting  him  in  his  title  and 
possession,  and  awarding  him  the  amount 
stated,  as  damages. 

Nagel  and  the  Prestons  excepted  to  the 
Jurisdiction  of  the  court,  ratione  personse, 
and  also  interposed  exceptions  of  vagueness 
and  no  cause  of  action,  and,  whilst  those  ex- 
ceptions were  pending,  an  intervention  was 
filed  by  Caroline  L.  Hoey,  Harmon  Hoey, 
Wyman  Hoey,  Marion  Hoey,  wife  of  G.  W. 
Stem,  Elizabeth  Hoey,  wife  of  C.  B.  Fisher, 

Cornelius  Hoey,  Agnes  Hoey,  wife  of  

Ballard,  and  Mary  Hoey,  wife  of  Hall, 

who  allege  that  they  acquired  the  land  in 
question  "by  inheritance  from  their  deceased 
father,  John  Hoey,"  who  purchased  same, 
with  J.  O.  Plerson,  from  Frank  Preston,  ad- 
ministrator of  the  late  Isaac  Trimble  Pres- 
ton, by  act  before  Robert  J.  Kerr,  notary, 
June  22, 1853.  Interveners  further  allege  that 
their  father  acquired  the  interest  of  said  Pier- 
son,  and  they  pray  that  the  parties,  plaintiff 
and  defendant,  be  cited,  and  that  they  have 
Judgment  maintaining  their  title.  Barbier, 
Nagel,  and  the  Prestons  excepted  to  this  in- 
tervention on  various  grounds,  and  Barbier, 
eventually,  pleaded  the  general  issue.  Nagel 
also  filed  a  general  denial  to  both  the  orig- 
inal petition  and  the  Intervention,  and,  later, 
filed  an  amended  answer  In  which  he  alleges 
that  the  land  In  question  had  been  granted 
by  the  United  States  government  to  Alex- 
ander Bookter,  or  heirs,  and  belongs  to  his 
widow,  Mrs.  Emma  Lamb  Bookter,  and  his 
two  daughters,  Mrs.  W.  J.  Weir  and  Mrs.  G. 
L.  Mitchell.  The  Prestons,  though  their  ex- 
ceptions were  overruled,  do  not  appear  to 
have  answered  either  the  petition  or  the 
Intervention,  and  no  default  was  entered 
against  them.  The  trial  proceeded,  however, 
and,  after  the  evidence  or  most  of  It  bad 
been  offered,  a  suit  was  instituted  by  Mrs. 
Francis  Gillespie  Bookter,  wife  of  W.  J. 
Weir,  and  Mrs.  Eddie  Garnett  Bookter,  wid- 
ow of  G.  L.  Mitchell,  in  which  they  allege 
that  they  are  the  owners  of  the  land  in  dis- 
pute (having  acquired  the  same  as  the  heirs 
of  their  father,  Alexander  Bookter,  Jr.),  and 


pray  that  Barbier  be  cited  and  enjoined  from 
depredating  thereon,  and  that  they  have 
Judgment  maintaining  their  title.  That  be- 
ing the  situation,  the  court  rendered  Judg- 
ment, In  the  suit  of  Barbier  v.  Nagel  et  aL, 
as  follows: 

"This  cause  was  tried  and  taken  under  ad- 
visement, and  the  evidence  being  in  favor  of  the 
defendant  and  against  the  plaintiff,  and  for  the 
written  reasons  on  file,  it  is  •  •  •  decreed 
that  Dr.  T.  Nagel,  I.  T.  Preston  and  Woodruff 
Preston,  defendants,  have  judgment  •  •  * 
rejecting  plaintiff's  demand  for  damages.  It  is 
further  *  *  *  decreed  that  the  case,  as  be- 
tween Henry  Barbier,  plaintiff,  and  Caroline 
Hoey  et  als.,  interveners,  be  returned  to  the  trial 
docket,  in  order  that  the  case  entitled  Mrs. 
Francis  Gillespie  Bookter,  wife  of  W.  J.  Weir 
et  als.,  v.  Henry  Bookter  No.  955,  •  •  *  may 
be,  and  is,  hereby  consolidated  with  this  cause, 
for  the  purpose  of  trial  and  judgment,  to  the 
end  that  the  contentions  of  these  parties  and 
the  rights  of  each  may  be  determined,  at  the 
same  time,  contradictorily  with  each  other.  It 
is  further  •  •  •  decreed  that  Henry  Barbier. 
plaintiff,  pay  all  costs  of  the  main  demand. 
Done,  read,  and  signed  in  open  court,  this  9th 
day  of  January,  1907. 

"[Signed]  Clay  Elliot,  District  Judge- 
There  was  some  objection  to  the  judgment 
so  rendered,  but  no  one  appealed  from  It 
Barbier  and  the  interveners  (Hoey)  filed  an- 
swers to  the  petition  of  the  Bookter  heirs, 
but,  save  that  L  T.  Preston  testified  under 
commission,  neither  Nagel  nor  the  Prestons 
made  any  further  appearance  in  the  case, 
and  the  Bookter  heirs,  at  once,  took  a  vol- 
untary nonsuit.  There  was,  then,  some  ad- 
ditional evidence  adduced,  after  which,  the 
court  rendered  judgment  as  follows,  to  wit: 

"In  favor  of  the  heirs  of  John  Hoey,  deceased, 
to  wit,  Caroline  L.  Hoey,  William  Hoey.  Harmon 
Hoey,  Wyman  Hoey,  Marion  Hoey,  widow  of  G. 
W.  Stem,  deceased,  Elizabeth  Hoey,  wife  of 
C.  B.  Fisher,  Cornelius  Hoey,  Agnes  Hoey. 

wife  of    Ballard,  Mary  Hoey,  wife  of 

  Hall,  and  against  Henry  Barbier,  recog- 
nizing the  said  plaintiffs  to  be  the  owners  and 
entitled  to  possession  of  the  lands  described  in 
their  petition  in  this  suit,  to  wit,  •  •  •  less 
that  small  portion  of  said  land  which  the  de- 
fendant, Henry  Barbier,  has  acquired  by  vir- 
tue of  the  prescription  of  30  years,  and  which 
land  so  acquired  by  him  is  to  be  measured,  com- 
mencing at  the  eastern  point  of  Jones'  Island, 
running  back  westward,  meandering  both  shores 
of  the  Island  far  enough  to  include  defendant's 
family  burial  ground,  his  clearing,  inclosures, 
fields,  houses,  pecan  trees — the  line  of  the  west- 
ern limit  of  those  improvements  being  the  line 
where  his  possessions  ceased— the  same  is  de- 
creed to  be  the  line  between  him  and  the  plain- 
tiffs ;  and  it  is  decreed  that  Henry  Barbier  be 
quieted  in  his  ownership  and  possession  of- the 
land  above  described,  without  damages,  and 
without  prejudice  to  the  rights  of  the  heirs  of 
John  Hoey,  who  have  alleged  in  their  petition 
that  John  Hoey  acquired  from  J.  O.  Pierson  the 
interest  which  said  Preston  formerly  acquired 
with  Hoey  from  the  succession  of  Isaac  Pres- 
ton, •  *  •  but  for  which  interest  the  said 
Hoey  heirs  produced  no  title  on  the  trial  of 
this  case.  It  is  further  •  *  *  decreed  that 
•   •   •  Barbier  pay  costs,"  etc. 

From  this  judgment  Barbier  alone  ap- 
pealed. 

It  is  suggested  that  Caroline  L.  Hoey  Is 
the  widow  in  community  of  John  Hoey,  and 
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not  the  daughter  and  heir;  that,  of  the  nine 
children  and  heirs  of  said  Hoey,  two — John 
Hoey  and  Mrs.  Ballard— are  dead,  and  are 
unrepresented  In  this  suit,  and  that  John 
Hoey  acquired  from  Frank  Preston,  adminis- 
trator of  the  estate  of  Isaac  T.  Preston,  only 
an  undivided  two-thirds  interest  In  the  tract 
of  land  purchased  by  him  (with  Joseph  Ogden 
Pierson,  who  purchased  the  other  one-third), 
which  is  described  as — 

"a  certain  tract  of  land  *  •  •  on  Jones',  or 
Preston's  Island,  in  the  Pass  of  Manshac,  being 
the  west  end  of  said  island,  and  containing  640 
acres,  bounded  by  Lake  Manrepas  and  the  North 
and  South  Passes  of  Manshac  and  land  belong- 
ing to  tbe  estate  of  said  Isaac  T.  Preston. 
•  *  *  Being  the  same  property  which  was 
donated  by  Congress,  and  confirmed  to  Alexan- 
der L.  Bookter,  by  certificate  number  99,  grant- 
ed by  Samuel  F.  Reynolds,  register,  and  Wil- 
liam Kinchen,  receiver,  of  St.  Helena  Land  Dis- 
trict, and  which  was  acquired  by  said  Isaac  T. 
Preston  from  the  heirs  of  said  Bookter  by  act  of 
sale  and  compromise,  recorded  in  the  office  of 
the  judge  of  the  parish  of  Livingston,  and  for 
which  he  obtained  an  order  of  survey  from  the 
Surveyor  General  of  the  United  States  on  the 
6th  October,  1846." 

Opinion. 

The  facts  being  as  stated,  It  Is  said  that 
the  interveners  now  before  the  court  can, 
under  no  circumstances,  recover  more  than 
7/»  of  %  of  %  of  the  property  claimed  by 
them.  Counsel  for  the  interveners  argue 
that  the  error,  committed  in  describing  the 
widow  of  John  Hoey  as  his  heir.  Is  Imma- 
terial, and  that  she  should  be  permitted  to  re- 
cover as  widow  in  community. 

Whilst,  however,  our  practice  is  fairly  lib- 
eral, we  do  not  think  that  such  a  concession 
could,  reasonably,  be  granted.  Neither  the 
existence  nor  the  rights  of  a  widow  in  com- 
munity have  even  been  put  at  issue  in  the 
case,  and  there  la  no  prayer  in  the  pleading 
with  reference  to  either.  On  the  contrary, 
the  Judgment  prayed  for  and  rendered  deals 
exclusively  with  the  rights  of  the  heirs  of 
John  Hoey,  and  Include  the  lady  shown  to  be 
his  wife  as  one  of  his  heirs  at  law.  Hoey 
died  about  1865.  Whether  his  widow  has 
retained  any  interest  which  she  may  then 
have  had  in  the  property  in  dispute  is  a  ques- 
tion which  was  not  presented  to  the  district 
court,  and  was  not  considered  by  that  tribu- 
nal ;  and,  whether,  if  such  question  had  been 
presented,  Barbier  (as  defendant  in  the  pet- 
itory action)  would  have  set  up  a  defense 
which  was  not  urged  as  against  the  heirs  of 
Hoey,  we  have  no  means  of  knowing,  and  do 
not  feel  called  on  to  speculate.  Beyond  that, 
and  pretermitting  the  question,  whether,  con- 
sidering Barbier  merely  as  a  trespasser,  the 
evidence  of  title  exhibited  by  interveners  is 
sufficient,  in  the  absence  of  any  order  of  court 
or  commission  to  the  sheriff,  to  authorize  re- 
covery, there  is  a  further  difllculty  which 
strikes  at  the  foundation  of  their  whole  claim. 
It  will  be  observed  that  the  property  referred 
to  in  the  deed  from  Frank  Preston,  adminis- 
trator, to  Hoey  and  Pierson  is  described  as: 


"A  certain  tract  of  land  •  •  •  on  Jones', 
or  Preston's,  Island  *  *  *  being  the  west 
end  of  said  island,  •  •  *  bounded  by  Lake 
Manrepas  and  the  North  and  South  Passes  of 
Manshac  and  land  belonging  to  the  estate  of 
the  said  Isaac  T.  Preston/' 

The  land  here  in  controversy,  however,  con- 
stitutes the  east  end  of  the  island,  and  has, 
say,  four  miles  lying  between  It  and  Lake 
Maurepas ;  and  Isaac  T.  Preston,  the  author 
In  title  of  John  Hoey,  owned  the  one  end  as 
well  as  the  other,  and  believed  that  the  Book- 
ter claim-  was  properly  located  on  the  west 
end. 

Thus,  on  June  25,  1824,  Bookter  obtained 
an  order  of  survey  (based  on  certificate  No. 
99)  reading: 

"To  begin  at  the  mouth  of  the  North  Pass  and 
run  up  said  pass  to  such  a  distance  that  a  line 
drawn  thence  south  to  the  Pass  of  Manshac 
will  include  640  acres  and  no  more." 

This  order  contains  the  indorsement: 

"Cert.  No.  99.  Order  of  survey  to  Alexander 
Bookter,  Jr.,  for  640  acres ;  lot  of  John  Mink. 
Jones'  Island.  Transferred  by  the  heirs  of 
Alexander  Bookter  to  Isaac  Preston. 

"Sec  T.  8  S.,  R.  8  E. 

"T.  8  S.,  R.  9  E." 

On  November  12,  1835,  however,  Isaac  T. 
Preston  addressed  a  communication  to  the 
register  and  receiver  of  the  St.  Helena  Land 
Office  in  regard  to  different  certificates  and 
surveys  in  which  he  was  Interested,  and, 
among  others,  the  certificate  which  he  had  ac- 
quired from  the  heirs  of  Bookter,  concerning 
which  he  wrote  as  follows: 

"I  beg  leave,  also,  to  call  your  attention  to 
the  order  of  survey  in  favor  Alexander  Bookter, 
by  purchase  from  John  Mink,  on  Jones'  Island. 
It  directs  the  survey  to  commence  at  the  en- 
trance of  the  North  Pass  and  run  up,  for  quan- 
tity, conflicting  exactly  with  tbe  claim  located 
for  William  Kinchen.  The  survey  should  com- 
mence at  the  junction  of  the  North  Pass  and 
Lake  Maurepas  and  run  down,  for  quantity. 
The  word  'down'  should  be  substituted  in  the 
order  for  the  word  'up,'  which  correction  I  re- 
quest you  to  make  and  send  me  a  copy  of  the 
order  of  survey,  to  be  executed,  and  to  mark  it, 
accordingly,  on  your  map." 

On  March  4,  1846,  Preston  executed  an  act 
whereby  he  sold  to  L.  Boyer  certain  land  de- 
scribed as  follows,  to  wit: 

"1,280  acres  *  *  *  situated  lying  and  be- 
ing on  the  Island  called  Preston's  Island  in  the 
Pass  Manshac,  »  *  *  being  640  acres  on  the 
east  end,  already  surveyed,  which  the  said  sell- 
er acquired  by  purchase  from  Thomas  Green 
Davidson  by  act  passed  before  the  late  William 
Bos  well,  notary  public,  on  the  25th  day  of  Janu- 
ary, 1835,  and  640  on  the  west  end,  donated  by 
Congress,  and  confirmed  to  Alexander  Bookter 
by  certificate  No.  99,  and  which  was  aeon  ired 
by  the  said  Preston  from  the  heirs  of  said  Book* 
ter  by  acts  of  sale  and  compromise  recorued  in 
the  office  of  the  judge  of  Livingston  parish,  and 
for  which  he  obtained  on  order  of  survey  from 
the  Surveyor  General  of  the  United  States  on 
the  6th  of  October,  1836." 

The  sale  so  made  was  abrogated  by  au- 
thentic act,  between  the  same  parties,  before 
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E.  Barnett,  notary,  of  date  April  14,  1847, 
bat,  from  the  language  which  has  been  italic- 
ized (by  the  court),  taken  In  connection  with 
the  description  of  the  land,  it  seems  clear 
that  Preston's  request,  of  November  12,  1835, 
hud  been  complied  with,  and  that  the  Bookter 
certificate  had  been  located,  or,  at  least,  that 
Preston  believed  that  it  had  been  located, 
on  the  west  end  of  the  island,  and  that  an- 
other claim,  referred  to  as  "already  survey- 
ed," had  been  located  on  the  east  end;  and 
this  impression  is  confirmed  by  the.  language 
contained  In  the  deed  (of  June  22,  1853)  from 
Frank  Preston,  administrator,  to  Hoey  and 
Plerson,  which,  after  describing  the  tract 
sold,  "as  being  the  west  end  of  said  island," 
and  as  "being  the  same  property  which  was 
donated  by  Congress  and  confirmed  to  Alex- 
ander L.  Bookter,  by  certificate  No.  90,"  con- 
tinues, "and  which  was  acquired  by  said  Isaac 
T.  Preston  from  the  heirs  of  said  Bookter, 
•  •  *  and  for  which  he  obtained  an  order 
of  survey  from  the  Surveyer  General  of  the 
United  States  on  the  6th  of  October,  1846." 
(It  being  evident  that,  for  1846,  we  should 
read,  1836,  as  In  the  sale  to  Boyer,  of  March 
4,  1846.) 

Under  the  circumstances  as  thus  stated, 
and  in  view  of  the  facts:  That  Isaac  T.  Pres- 
ton owned  both  ends  of  the  island;  that  he 
considered  that  he  had  bought  the  east  end 
from  Davidson  and  the  west  end  from  Book- 


ter ;  that  his  administrator  sold  the  property, 
as  acquired  from  Bookter,  as  the  west  end, 
and  as  bounded,  in  part,  by  Lake  Maurepas ; 
and  that  Lake  Maurepas  is  not  within  four 
miles  of  the  east  end,  which  is  near  to  Lake 
Pontchartrain — we  conclude  that  Interveners 
have  exhibited  no  title  to  any  part  of  the 
land  here  in  dispute;  which  constitutes  the 
east  end  of  the  island.  Upon  the  other  band, 
we  concur  with  the  judge  a  quo  In  the  opin- 
ion that  plaintiff,  Barbier,  has  failed  to  es- 
tablish title,  by  prescription  or  otherwise,  to 
any  more  of  the  land  than  he  has  actually 
cleared  or  improved,  and  that,  In  so  far  as 
he  Is  concerned,  the  judgment  appealed  from 
is  correct,  save  as  to  the  matter  of  costs. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that,  in  so  far  as  the  judgment  appealed 
from  decrees  the  opponents,  the  heirs  of  John 
Hoey,  to  be  the  owners  and  entitled  to  the 
possession  of  the  land  described  in  their  pe- 
tition and  condemns  the  plaintiff  Henry  Bar- 
bier to  pay  costs,  said  judgment  be  and  the 
same  is  annulled,  avoided,  and  reversed,  and 
It  Is  now  adjudged  that  the  demand  of  said 
opponents  be  rejected  and  dismissed  as  in 
case  of  nonsuit.  It  Is  further  decreed  that 
In  so  far  as  said  judgment  maintains  the 
plaintiff,  Barbier,  In  the  title  and  possession 
asserted  by  him,  the  same  be,  and  is  hereby, 
affirmed ;  the  opponents  and  appellees  to  pay 
the  costs  in  both  courts. 
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JAMISON  et  al.  v.  JAMISON  et  al.  (No. 
12,736.) 

(Supreme  Court  of  Mississippi.  June  29.  1908.) 
Wirxs — Contest — Reception  or  Evidence— 
Rebuttal. 

In  a  will  contest,  where  executors  had  of- 
fered the  will,  proving  its  execution  and  testa- 
tor's testamentary  capacity,  and  contestants  had 
offered  testimony  tending  to  show  that  the  will 
was  the  result  of  undue  influence  and  had  rested 
their  case,  it  was  error  to  exclude  testimony  of 
testator's  widow,  in  contradiction  thereof,  that 
there  had  been  no  undue  influence  exercised  by 
her  or  other  beneficiaries. 

Appeal  from  Chancery  Court,  Chickasaw 
County;  J.  Q.  Robins,  Chancellor. 

Bill  by  R.  Sl  Jamison  and  others  against 
Mrs.  A.  D.  Jamison  and  others  to  contest  a 
will.  Decree  for  contestants,  and  proponents 
appeal.   Reversed  and  remanded. 

See  46  South.  83. 

This  Is  an  appeal  from  a  decree  of  the 
chancery  court  on  an  issue  of  devlsavit  vel 
non,  tried  before  a  Jury.  A.  J.  Jamison  died 
leaving  a  last  will  and  testament.  By  the 
terms  of  his  will  he  left  the  bulk  of  bis  prop- 
erty to  his  surviving  wife  and  their  two  chil- 
dren, and  cut  off  his  children  by  a  former 
marriage  with  nominal  bequests.  The  execu- 
tors offered  the  will  for  probate,  and  R.  S. 
Jamison  and  others,  children  of  the  first 
wife,  filed  a  bill  In  chancery,  attacking  the 
will  on  the  ground  that  the  testator  was  not 
of  testamentary  capacity  at  the  time  he  made 
the  will,  and,  further,  that  he  was  unduly 
influenced  by  his  wife,  so  as  to  destroy  the 
freedom  of  his  will.  The  proponents  offered 
the  will,  and  proof  of  Its  execution  and  the 
testamentary  capacity  of  the  testator.  Tho 
contestants  then  offered  testimony  tending  to 
show  that  the  will  was  the  result  of  undue  In- 
fluence Improperly  exercised  by  proponents. 
When  contestants  had  rested  their  case,  pro- 
ponents introduced  as  a  witness  Mrs.  A.  D. 
Jamison,  the  widow  of  the  testator,  and  un- 
dertook to  prove  by  her  that  there  was  no  un- 
due influence  exercised  by  herself  or  other 
beneficiaries.  Contestants  objected  to  her 
testimony,  and  the  objection  was  sustained, 
on  the  ground  that  it  was  not  in  rebuttal 
and  should  have  been  brought  out  by  pro- 
ponents on  the  examination  in  chief.  The 
case  was  submitted  to  a  jury,  who  found  for 
contestants,  and  from  a  decree  In  accordance 
with  this  finding  the  proponents  appeal,  as- 
signing, among  other  errors, .  the  refusal  of 
the  court  to  allow  the  widow  to  testify  In 
order  to  contradict  contestants'  witnesses  on 
the  proposition  of  undue  influence. 

N.  W.  Bradford  and  May,  Flowers  &  Whit- 
field, for  appellants.  R.  H.  Knox  and  R.  V. 
Fletcher,  for  appellees. 

WHITFIELD,  C.  J.  It  was  fatal  error  In 
the  court  below  to  refuse  Mrs.  A.  D.  Jamison 
the  right  to  testify.  We  notice  no  other  as- 
signment of  error. 

Reversed  and  remanded 

46  80.-60 


GRIFFIN  et  al.  v.  GRIFFIN.    (No.  13,351.) 

(Supreme  Court  of  Mississippi.   June  29,  19081 

Trial  —  Instruction  —  Assumption  as  to 
Facts. 

In  replevin,  an  instruction  that  if  defend- 
ant became  lawfully  possessed  of  the  property, 
and  it  was  in  his  possession  at  the  time  of  the 
alleged  sale  by  another  to  plaintiffs,  and  de- 
fendant treated  the  property  as  his  own  before 
such  "pretended"  sale,  that  was  a  circumstance 
to  be  considered  in  determining  whether  the 
property  belonged  to  defendant,  was  erroneous, 
as  assuming  that  the  sale  was  not  a  bona  fide 
one. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  46,  Trial.  §9  420-431.] 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty;  W.  H.  Cook,  Judge. 

Replevin  by  R.  B.  Griffin  and  others  against 
J.  P.  Griffin.  From  a  judgment  for  defend- 
ant, plaintiffs  appeal.  Reversed  and  remand- 
ed. 

This  case  was  tried  before  a  Jury  in  the 
circuit  court,  having  originated  by  writ  of  re- 
plevin sued  out  by  appellants  here  for  the  re- 
covery of  certain  mules,  wagons,  and  harness 
alleged  to  be  unlawfully  detained  by  the  ap- 
pellee. The  proof,  as  disclosed  by  the  evi- 
dence, Is  conflicting  as  to  the  title  of  the 
property.  Appellants  claim  by  purchase 
from  H.  F.  Grlffln  and  D.  H.  Ravesies,  who 
were  In  possession  of  sawmill  property,  also 
alleged  to  have  been  purchased  by  appellants. 
Appellee  claims  the  title  to  the  property,  al- 
leging that  appellants'  vendors  had  never  ob- 
tained title  to  the  property,  which  was  orig- 
inally in  appellee,  and  they  also  claim  that 
there  was  an  agreement  between  appellants 
and  appellee  that  appellee  should  retain  the 
property  replevied.  However,  this  agree- 
ment is  denied  by  appellants.  The  case  was 
submitted  to  a  jury  upon  instructions  by  the 
court,  and  judgment  rendered  for  appellee, 
defendant  below,  for  possession  of  the  prop- 
erty, together  with  damages.  On  appeal, 
among  other  errors,  appellants  assign  the 
giving  of  Instruction  No.  3  asked  by  defend- 
ant and  the  refusal  of  Instruction  No.  7  ask- 
ed by  the  plaintiffs.  These  Instructions  are 
as  follows: 

No.  3:  "The  court  further  Instructs  the 
jury  In  this  case  that  if  they  believe  from  the 
testimony  In  this  case  that  defendant  came 
into  possession  of  the  property  lawfully,  and 
that  it  was  In  his  possession  at  the  time  of 
the  alleged  sale  by  H.  F.  Griffin  to  plaintiffs, 
and  that  defendant  used  the  said  property 
and  treated  It  as  his  own  for  some  time 
prior  to  the  date  of  the  said  pretended  sale, 
that  this  Is  a  circumstance  to  be,  and  may 
be,  considered  by  the  jury  in  determining 
whether  the  said  property  belongs  to  the  de- 
fendant In  this  case."  Given. 

No.  7:  "The  court  Instructs  the  Jury,  for 
the  plaintiffs,  that  unless  they  believe  from 
the  evidence  that  D.  H.  Ravesies,  on  or  about 
April  27,  1907,  sold  and  delivered  the  prop- 
erty In  this  suit  to  the  defendant,  J.  P. 
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Griffin,  for  a  valuable  consideration,  then  the 
jury  must  find  for  the  plaintiffs."  Refused. 

Stevens,  Stevens  &  Cook  and  Watkins  & 
Watkins,  for  appellants.  W.  S.  Pierce,  for 
appellee. 

CALHOON,  J.  Without  going  into  a  state- 
ment of  the  facts  pro  and  con  developed  in 
evidence  In  this  case,  we  say  that  it  is  ex- 
ceedingly close  indeed  on  the  testimony,  to 
say  the  least  of  it,  and  presents  such  a  con- 
dition that  the  court  should  be  exceedingly 
cautious  in  acting  on  Instructions.  In  some 
cases  the  action  of  the  court  on  instructions 
would  not  be  regarded  as  reversible,  while 
in  other  cases  reversals  should  be  ordered. 
On  the  record  before  us  we  think  it  was 
error  to  grant  the  third  instruction  asked  by 
the  defendant,  because  that  charge  seems  to 
adjudicate  as  matter  of  law  that  the  sale  un- 
der which  the  appellants  claim  was  a  "pre- 
tended sale."  This  seems  to  assume  for  the 
defendant  below  that  this,  the  very  sale  on 
which  he  relied,  was  not  a  bona  fide  sale. 
We  also  think,  under  all  of  the  testimony 
in  tills  case,  that  instruction  No.  7,  asked 
by  the  plaintiffs  below,  should  not  have  been' 
refused. 

Reversed  and  remanded. 


GRIFFIN  v.  REFUGE  COTTON  OIL  CO. 
(No.  12,004.) 

(Supreme  Court  of  Mississippi.   June  20,  1008.) 

1.  Brokers— Action  roB  Commissions— Evi- 
dence. 

In  an  action  for  commissions  on  shipments 
of  cotton  seed  delivered  to  defendant  company's 
agent  and  by  him  diverted  to  another  company, 
based  on  a  claim  tbat  defendant's  agent  agreed 
to  pay  a  commission  on  seed  shipped  to  defend- 
ant, plaintiff  could  show  that  the  agent  made 
or  attempted  to  make  several  similar  contracts 
for  defendant  with  other  persons,  that  the  agent 
had  received  and  paid  for  shipments  from  plain- 
tiff to  defendant,  and  other  acts  tending  to  show 
agency ;  plaintiff  charging  that  the  agent  acted 
for  both  companies,  which  were  owned  by  the 
same  corporation,  and  that  the  diversion  of  ship- 
ments was  made  by  connivance  to  defeat  plain- 
tiff's claim  for  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §  100.] 

2.  Same— Question  fob  Just. 

In  an  action  for  commissions  on  shipments 
of  cotton  seed  delivered  to  defendant  company's 
agent  and  by  him  diverted  to  another  company, 
held,  under  the  evidence,  improper  to  direct  a 
verdict  for  defendant  as  to  such  shipments. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; J.  N.  Bush,  Judge. 

Action  by  J.  W.  Griffin  against  the  Refuge 
Cotton  Oil  Company.  From  the  judgment, 
plaintiff  appeals.    Reversed  and  remanded. 

Griffin  brought  suit  against  the  Refuge 
Cotton  Oil  Company  for  commissions  alleged 
to  be  due  on  shipments  of  cotton  seed.  The 
declaration  alleges  that  Griffin  entered  into  a 
verbal  contract  with  one  Hornthall,  who  rep- 


resented the  Refuge  Cotton  OH  Company 
whereby  it  was  agreed  that,  for  all  seed  ship 
ped  by  plaintiff  to  the  Refuge  Cotton  Oil 
Company,  said  company  would  pay  plaintiff 
a  commission  of  $1  per  ton  over  and  above 
the  market  price  of  seed  at  the  shipping 
point;  that  this  agreement  was  afterwards 
reduced  to  writing  and  signed  by  one  Dor- 
ham,  the  manager  of  the  Refuge  Cotton  Oil 
Company  at  Vicksburg,  Miss.,  that.  In  ac- 
cordance with  the  terms  of  said  agreement 
plaintiff  shipped  about  00  tons  of  seed  to  said 
Refuge  Cotton  Oil  Company,  delivering  same 
on  boat  to  Hornthall,  and  received  payment 
for  same ;  that  thereafter  a  number  of  ship- 
ments were  delivered  to  Hornthall  through- 
out the  season,  but  that,  .without  plaintiffs 
knowledge  or  consent,  Hornthall  diverted 
these  subsequent  shipments  of  seed  from  the 
Refuge  Cotton  Oil  Company  to  the  Southern 
Cotton  Oil  Company  of  New  Orleans;  that, 
at  the  close  of  the  season,  plaintiff  found  that 
he  had  delivered  to  Hornthall  about  800  tons 
of  seed;  wherefore,  In  accordance  with  the 
terms  of  the  contract,  he  demanded  commis- 
sions, which  were  refused.  Defendant  de- 
nied the  agency  of  Hornthall,  and  set  up  that 
the  contract  between  Griffin  and  defendant 
only  provided  for  commissions  on  such  seed 
as  were  delivered  to  defendant,  and  that  said 
contract  was  made  between  plaintiff  and  de- 
fendant, and  not  between  plaintiff  and  Horn- 
thall, and  that,  therefore,  there  was  no  lia- 
bility on  the  part  of  defendant  to  pay  plain- 
tiff commissions  on  seed  delivered  to  the 
Southern  Cotton  Oil  Company. 

On  the  hearing  the  plaintiff  offered  evi- 
dence which  tended  to  show  that  Hornthall 
had  made,  or  attempted  to  make,  a  number 
of  similar  contracts  for  the  defendant  with 
other  parties,  and  that  Hornthall  bad  re- 
ceived and  paid  for  three  shipments  of  seed 
from  plaintiff,  which  were  delivered  to  de- 
fendant, and  attempted  to  prove  other  acts 
tending  to  show  agency,  and  he  charged,  also, 
that  Hornthall  was  acting  as  agent  of  both 
companies,  and  that  it  was  with  the  consent 
of  the  Refuge  Cotton  Oil  Company  that  the 
seed  were  diverted  to  the  Southern  Cotton  Oil 
Company,  without  knowledge  or  consent  of 
plaintiff;  and  that  as  a  matter  of  fact  both 
oil  companies  were  owned  by  the  same  corpo- 
ration and  controlled  by  the  same  stockhold- 
ers, and  tbat  the  diversion  of  these  shipments 
of  seed  was  done  by  connivance  In  order  to 
defeat  claims  for  commissions.  Defendant 
placed  Hornthall  and  Durham  on  the  stand 
as  witnesses,  and  both  of  them  denied  Horn- 
thall's  agency  or  authority  to  enter  Into  a 
contract  with  plaintiff.  Thereupon  the  conn 
Instructed  the  jury  not  to  allow  plaintiff  any 
commissions  on  seed  delivered  to  the  Sooth 
ern  Cotton  Oil  Company,  but  that  they  could 
allow  commissions  on  the  seed  delivered  to 
the  Refuge  Cotton  Oil  Company.  From  a 
judgment  for  plaintiff  for  $00,  he  appeals; 
charging  that  it  was  error  on  the  part  of  th* 
court  to  give  a  peremptory  instruction,  but 
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that  the  case  should  have  gone  to  a  jury  to 
determine  the  questions  Involved. 

Harper  &  Potter,  for  appellant  Smith, 
Hirsh  &  Landau,  for  appellee. 

WHITFIELD,  C.  J.  The  court  erred  Id 
excluding  from  the  consideration  of  the  Jury 
the  evidence  as  to  the  seed  which  were  de- 
livered to  the  Southern  Cotton  Oil  Company, 
or  to  Louis  Hornthall  for  that  company.  All 
this  testimony  should  have  gone  to  the  jury 
under  proper  instructions.  The  evidence  as 
to  HornthaH's  agency  should  have  gone  to  the 
Jury — all  of  the  evidence  on  this  point  The 
Instruction  given  for  the  defendant  was  erro- 
neous. The  whole  case  should  have  gone  to 
the  jury,  for  them  to  settle  the  questions  of 
fact  according  to  their  view  of  the  testimony. 

Reversed  and  remanded. 


-ETNA  INS.  CO.  OF  HARTFORD  v.  REN- 
NO.  (No.  13,278.) 
(Supreme  Court  of  Mississippi.   Jane  29,  1908. 
Suggestion  of  Error  Overruled  July  6,  1908.) 

1.  INBDBANCX  —  POLICY  —  ISSUANCE  AT  IN- 
STANCE of  Agbnt—  Ratification. 

On  October  29th  the  M.  Ins.  Co.  issued 
plaintiff  a  fire  policy,  which  was  delivered.  On 
October  30th  the  company  notified  its  agents  to 
cancel  the  policy.    The  agents  telephoned  their 
subagents  to  cancel  it  and  that  they  would  try 
to  rewrite  the  risk  in  another  company.  The 
subagents  did  not  notify  plaintiff.    The  agents 
subsequently  had  the  A  Ins.  Co.  issue  a  policy 
on  the  risk,  which  was  delivered  to  the  agents 
and  was  forwarded  to  the  subagents  for  delivery. 
They  did  not  deliver  it  to  plaintiff,  and  the 
premises  burned  November  12th ;   plaintiff  at 
the  time  being  in  possession  of  the  M.  Co.'g  pol- 
icy, and  not  Having  been  notified  of  the  instruc- 
t  ions  to  cancel  it  or  of  the  substitution  of  the 
A.  policy,  which  he  learned  after  the  fire,  when 
he  delivered  to  the  subagents  the  M.  policy  and 
accepted  the  A.  policy  in  its  place,  having  been 
assured  that  he  was  fully  protected,  and  paid 
the  premium.    Held,  that  the  agents,  in  taking 
out  the  A.  policy,  acted  without  authority  from 
plaintiff,  and  were  not  his  agents,  and,  the  true 
conditions  not  being  known  to  the  A.  Co.  until 
after  the  loss,  it  was  too  late  for  plaintiff  to 
ratify  the  agents'  unauthorized  acts,  so  as  to 
create  liability  under  the  policy. 
2.  Same. 

The  M.  policy  was  a  valid,  subsisting  in- 
surance at  the  time  of  the  fire. 

Appeal  from  ChnDcery  Court,  Hinds  Coun- 
ty ;    G.  G.  Lyell,  Chancellor. 

Bill  by  W.  M.  Renno  against  the  iEtna 
Insurance  Company  of  Hartford  and  the 
Mississippi  Home  Insurance  Company  to  re- 
cover on  fire  policies.  There  was  a  decree 
of  dismissal  as  to  the  Mississippi  Home  In- 
surance Company,  and  for  complainant  as  to 
the  JfStna  Insurance  Company  for  part  of  the 
relief  sought  The  ;Etna  Insurance  Company 
appeals,  and  complainant  prosecutes  a  cross- 
appeal.   Reversed  and  remanded. 

On  October  29,  1906,  the  Mississippi  Home 
Insurance  Company,  of  Vlcksburg,  Miss, 
through  its  agents  at  Jackson,  Miss.,  the 
Lake-l-ott  Insurance  Agency,  issued  its  pol- 


icy of  insurance  in  the  sum  of  $1,575  to  ap- 
pellee, W.  M.  Renno;  the  policy  covering  a 
storehouse,  $375,  and  stock  of  mechandlse, 
$1,200.  This  policy  was  Immediately  mailed 
by  the  Lake-Lott  Agency  to  its  subagent,  A.  D. 
Harvey,  at  Florence,  Miss.,  for  delivery  to 
the  assured,  and  delivery  was  promptly  made. 
On  October  30th  the  Mississippi  Home  Insur- 
ance Company  telephoned  its  Jackson  agents 
to  cancel  said  policy,  and  the  Lake-Lott  Agen- 
cy immediately  telephoned  Harvey,  their  sub- 
agent  to  cancel  the  policy  and  they  would 
try  and  rewrite  the  risk  in  another  company. 
The  Jackson  agents,  however  did  not  notify 
Renno  of  the  cancellation.  On  November 
2d  the  Lake-Lott  Agency  applied  to  Hood  & 
Co.,  of  Jackson,  agents  of  the  ^Etna  Insur- 
ance Company,  to  accept  the  Renno  risk  and 
Issue  a  policy  thereon.  This  was  done  by 
Hood,  and  the  Mtna  policy  delivered  to 
Lake-Lott,  and  forwarded  by  them  to  Harvey 
for  delivery,  and  the  premium  charged  by 
Hood  to  Lake-Lott  Harvey  did  not  immedi- 
ately deliver  the  policy  to  Renno,  but  re- 
tained possession  of  the  same.  On  November 
12,  1908,  the  property  insured  was  destroyed 
by  fire.  At  the  time  of  the  fire  Renno  had 
In  his  possession  the  policy  of  the  Mississippi 
Home  Insurance  Company  and  had  never 
been  notified  of  the  instructions  to  cancel 
same,  or  substitution  of  the  .SJtna  policy. 
Shortly  after  the  fire  Renno  came  to  Florence 
on  his  way  to  Jackson  to  see  about  his  Insur- 
ance, and  there  for  the  first  time  learned 
through  Harvey  that  the  Mississippi  Home 
Company  had  instructed  their  policy  to  be 
canceled  and  that  the  jEStna  policy  had  been 
issued  In  its  place.  Upon  Harvey's  request, 
Renno  delivered  to  him  the  Mississippi  Home 
policy  and  accepted  the  jBtna  policy  In  its 
place,  having  been  assured  by  Harvey  that 
he  was  fully  protected  by  the  latter  policy. 
Thereupon  Renno  paid  to  Harvey  the  sum  of 
$30,  to  be  applied  upon  payment  of  the  premi- 
um of  the  Mtna  policy,  and  took  Harvey's  re- 
ceipt for  the  same ;  the  receipt  setting  forth 
that  it  was  paid  as  premium  on  the  JEtna  pol- 
icy. The  Lake-Lott  Insurance  Agency  had  a 
running  account  with  Renno  for  insurance,  and 
had  charged  the  premium  on  the  JEtna  policy 
to  him,  and  credited  him  wlh  such  payments 
as  he  had  made  upon  accounts,  and  when  the 
$30  was  paid  the  amount  was  credited  to  Ren- 
no's  account.  It  appears  that  the  Mtna  Insur- 
ance Company  had  charged  the  premium  on  its 
books  to  Renno,  but  looked  to  the  Lake-Lott 
Agency  for  the  payment  of  the  premium; 
this  being  the  general  custom  in  the  insur- 
ance brokerage  business,  when  one  agent  han- 
dled business  through  another  agency.  On 
December  22,  1900,  Hood  &  Co.,  agents  of  the 
iEtna  Insurance  Company,  forwarded  to  Ren- 
no blank  proofs  of  loss  to  be  filled  out  by  him. 
On  January  3,  1907,  Renno,  having  been  in- 
formed by  the  Mississippi  Home  Insurance 
Company  that  it  denied  liability  upon  its 
policy,  because  it  was  alleged  to  have  been 
|  canceled,  and  having  been  advised  that  the 


Digitized  by  Google 


948 


46  SOUTHERN  REPORTER. 


(Miss. 


/Etna  Insurance  Company  would  probably 
deny  liability,  tendered  to  the  Lake-Lott 
Agency  the  premium  upon  the  policy  Issued 
by  the  Mississippi  Home  Insurance  Company 
and  paid  them  the  balance  due  upon  their 
running  account  for  Insurance,  which  includ- 
ed the  premium  on  the  /Etna  policy,  and  on 
the  same  day  tendered  Hood  ft  Co.  the  full 
amount  of  the  premium  called  for  by  the 
/titna  Insurance  Company,  which  was  refus- 
ed by  Hood  ft  Co.,  and  Renno  then  ten- 
dered proof  of  loss,  which  was  accepted  by 
Hood  ft  Co. ;  the  /Etna  never  having,  to 
that  date,  denied  liability. 

Neither  company  having  paid  Renno  the 
amount  due  him,  he  filed  suit  In  the  chancery 
court  against  both  companies  for  the  pur- 
pose of  recovering  against  whichever  one  of 
the  companies  is  In  law  liable;  the  bill 
averring  that  said  companies  had  a  common 
agency,  authorized  to  represent  both  compa- 
nies. The  chancellor  entered  a  decree  for 
complainant,  Renno,  for  the  amount  of  loss 
upon  his  stock  of  goods  against  the  /Etna 
Insurance  Company,  but  denied  relief  as  to 
the  Insurance  on  his  store  building,  the  fee- 
simple  title  to  the  building  having  been 
shown  not  to  be  in  Renno,  and  dismissed 
the  bill  as  to  the  Mississippi  Home  Insur- 
ance Company;  and  from  this  decree  the 
/Etna  Insurance  Company  appeals,  and  Ren- 
no prosecutes  a  cross-appeal.  The  Mississippi 
Home  Insurance  Company  denies  liability 
because  it  had  ordered  its  risk  canceled,  and 
the  Insurance  had  actually  been  written  in 
the  /Etna  and  the  /Etna  had  charged  the 
premium  and  sent  its  policy  for  delivery  to 
Renno,  and  for  several  weeks  after  the  fire 
had  not  denied  liability,  while,  on  the  other 
hand,  immediately  after  the  fire,  Renno,  be- 
ing advised  that  the  Mississippi  Home  policy 
had  been  canceled,  surrendered  it  and  accept- 
ed the  /Etna  policy,  recently  written  on  the 
same  risk,  and  that,  therefore,  the  parties 
had  acquiesced  la  the  cancellation.  The 
/Etna  Insurance  Company  denies  that  there 
was  a  common  agency  representing  the  two 
companies,  and  that  when  Lake-Lott,  repre- 
sentatives of  the  Home  Insurance  Company, 
applied  to  Hood,  the  agent  of  the  iEtna,  for 
insurance  on  complainant's  property,  neither 
the  /Etna  Company  nor  Its  agents  were  advis- 
ed that  a  policy  had  been  issued  by  the  Home, 
or  that  said  policy  had  not  been  canceled.  It 
avers  that,  among  other  provisions  In  said  pol- 
icy, it  was  expressly  stipulated  that  Insurance 
on  the  risk  should  not  exceed  the  sum  of 
$1,700,  Including  Its  policy,  and  that  the  pol- 
icy would  be  void  If  more  than  $1,700  of  in- 
surance is  taken  out;  and  it  also  provides 
that  the  Insurance  shall  be  void  If  fee-simple 
title  to  the  building  was  not  in  the  assured, 
and  that  by  reason  of  the  outstanding  policy 
in  the  Home  Insurance  Company,  which  it 
avers  had  not  been  canceled,  the  /Etna  policy 
became  void,  since  the  stipulated  amount  of 
insurance  allowed  had  been  exceeded,  and 
that  the  Home  policy  had  not  been  canceled, 


since  the  assured  was  not  advised  of  the  de- 
sire to  cancel,  and  had  not  surrendered  th« 
policy,  and  had  no  knowledge  whatever  of 
the  fact  that  the  Home  Company  desired  to 
cancel,  and  desired  a  substitution  of  the  pol- 
icy in  the  /Etna,  nor  had  the  assured  au- 
thorized this  transaction,  nor  had  he  agreed 
to  it,  at  any  time  before  the  loss  occurred. 

McLaurin,  Armlstead  ft  Brien  and  T.  E. 
Cooper,  for  appellant  Smith,  Hirsh  ft  Lan- 
dau, J.  B.  Stirling,  and  P.  M  West,  for  ap- 
pellee. 

MAYES,  J.  Under  the  facts  in  this  case 
we  have  no  hesitancy  In  reaching  the  conclu- 
sion that  the  policy  of  insurance  Issued  by 
the  /Etna  Insurance  Company  never  attach- 
ed to  the  risk.  When  Lake-Lott  procure.] 
the  Issuance  of  this  policy,  they  were  actin-' 
for  themselves,  without  any  authority  from 
Renno,  and  were  in  no  sense  his  agents.  The 
true  condition  of  affairs  was  not  known  t> 
the  vEtna  Insurance  Company  until  after  tb' 
destruction  of  the  risk,  and  at  that  time  it 
was  too  late  for  Renno  to  ratify  the  unau- 
thorlzed  act  of  Lake-Lott,  so  as  to  prejudice 
intervening  rights  and  create  liability  und.r 
the  policy,  when  there  was  in  existence  no i  fl- 
ing on  which  that  liability  could  attach.  Tb* 
case  of  Johnson  v.  North  British  ft  Mercan- 
tile Insurance  Company,  68  Ohio  St.  6,  «3 
N.  E.  610,  is  directly  In  point,  and  in  no  war 
conflicts  with  any  case  heretofore  decided  bj 
this  court  Of  course,  the  Home  Insurance 
policy  was  a  valid,  subsisting  insurance  at 
the  time  of  the  fire,  and  that  insurance  com- 
pany is  liable. 

We  approve  the  finding  of  the  ehancell.tr 
In  all  respects,  except  in  so  far  as  it  is  bt%d 
that  the  -Etna  Insurance  Company  Is  liable, 
and  for  this  reason  alone  the  cause  is  re- 
versed and  remanded. 


JIMERSON  v.  STATE.    (No.  13.384.) 
(Supreme  Court  of  Mississippi.   June  22,  19W*> 
Indictment  and  Information  —  Different 
Offenses— DuPLicrrr. 

Code  1006,  S  1043,  provides  that  every  per- 
son who  shall  be  convicted  of  shooting  ai  an- 
other, or  of  attempting  to  discharge  any  tir^ 
arms  or  airguns  at  another  willfully,  or  of  any 
assault  or  assault  and  battery  upon  anot...r 
with  any  deadly  weapon  or  other  means  or  for.'- 
likely  to  produce  death,  with  intent  to  muni'--- 
etc.,  or  in  an  attempt  to  commit  any  mnrd-r. 
etc.,  shall  be  imprisoned  for  not  more  than  ;--h 
years,  or  shall  be  punished  by  a  fine  of  not  m>v 
than  $1,000,  or  by  imprisonment  in  the  cous:y 
jail  not  more  than  a  year,  or  both.  Held.  t.;,r 
an  indictment  charging  that  defendant  willfuilv 
etc.  of  his  malice  aforethought,  assaulted  K 
with  a  deadly  weapon,  with  intent  and  in  to* 
attempt  to  kill  and  murder  R-,  and  of  hi* 
malice  aforethought  and  with  such  pistol  iHi 
willfully  and  feloniously  and  of  his  malice  afoi*- 
thonght  shoot  R.,  with  intent  and  in  the  at- 
tempt to  kill  and  murder  R..  etc.,  was  not  ob- 
jectionable as  duplicitous,  in  charging  assaal: 
and  battery  with  intent  to  kill  and  assault  and 
battery  in  the  attempt  to  kill,  since,  if  they  t* 
regarded  as  two  offenses  in  the  abstract,  they 
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were  nevertheless  so  associated  and  punishable 
as  to  authorize  their  joinder  in  the  same  in- 
dictment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  8§  376- 
379.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty ;  W.  H.  Potter,  Judge. 

Jim  JimersOn  was  convicted  of  assault  with 
Intent  to  kill,  and  he  appeals.  Affirmed. 

Hallam  &  Hallam,  for  appellant  R.  V. 
Fletcher,  Atty.  Gen.,  for  the  State. 

"WHITFIELD,  C.  J.  The  Indictment  In  this 
case  Is  drawn  under  section  1043  of  the  Code 
of  190U.  and  was  demurred  to  on  the  ground 
that  it  charged  distinct  and  independent 
felonies  to  the  number  of  six,  and  punishable, 
too,  by  different  penalties.  This  is  an  entire 
misconception  of  the  effect  of  the  language 
used  in  the  indictment  The  substantial 
charging  part  of  the  Indictment  Is  as  follows: 
"Present  that  Jim  Jimerson  did  then  and 
there  willfully,  unlawfully,  feloniously,  and 
of  his  malice  aforethought  make  an  assault 
upon  the  person  of  one  E.  A.  Ray  with  a 
certain  deadly  weapon,  to  wit  a  pistol,  with 
intent  and  in  the  attempt  him,  the  said  E.  A. 
Ray,  then  and  there  willfully,  unlawfully,  fe- 
loniously, and  of  his  malice  aforethought  to 
kill  and  murder,  and  did  then  and  there  with 
said  deadly  weapon  aforesaid  him.  the  said 
E.  A.  Ray,  willfully,  unlawfully,  feloniously, 
and  of  his  malice  aforethought  shoot,  strike, 
hit,  mutilate,  wound,  and  malm,  with  Intent 
and  In  the  attempt  him,  the  said  E.  A.  Ray, 
then  and  there  willfully,  unlawfully,  feloni- 
ously, and  of  his  malice  aforethought  to  kill 
and  murder,"  etc.  The  statute  (section  1043) 
Is  as  follows:  "Every  person  who  shall  be 
convicted  of  shooting  at  another,  or  of  at- 
tempting to  discharge  any  firearms  or  air- 
guns  at  another,  willfully;  or  of  any  assault 
or  assault  and  battery  upon  another  with 
any  deadly  weapon  or  other  means  or  force 
likely  to  produce  death,  with  Intent  to  mur- 
der or  to  malm,  ravish  or  rob  such  other  per- 
son ;  or  In  the  attempt  to  commit  any  mur- 
der, rape,  manslaughter,  burglary,  or  other 
felony;  or  in  resisting  the  execution  of  any 
legal  process,  or  any  officer  or  private  person 
lawfully  attempting  to  arrest  him  or  any  oth- 
er person — shall  be  Imprisoned  In  the  peniten- 
tiary not  more  than  ten  years,  or  shall  be 
punished  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  imprisonment  in  the 
county  jail  not  more  than  one  year  or  by 
both." 

Two  things  are  perfectly  clear:  First,  the 
statute,  of  course,  provides,  manifestly,  for 
many  entirely  distinct,  independent,  and 
separate  offenses;  second,  that  this  indict- 
ment, however,  charges  substantially  but  one 
offense,  or,  at  the  most  two  offenses  grow- 
ing out  of  one  single  criminal  act,  so  inti- 
mately associated,  being  punishable,  too,  by 
the  same  punishment,  as  that  it  was  perfect- 


ly competent  to  charge  them  both,  if  they 
may  be  regarded  as  two  distinct  offenses,  In 
one  and  the  same  indictment,  within  the 
proper  Interpretation  of  the  rules  of  law 
upon  this  particular  proposition.  There  is 
no  charge  of  maiming  anybody.  There  Is  no 
charge  of  manslaughter.  There  is  no  charge 
of  shooting  at  anybody.  The  Indictment  in- 
dulges in  a  good  deal  of  tautology;  but  the 
charge,  stripped  of  all  useless  verbiage,  Is 
simply  that  the  appellant  made  an  assault 
and  battery  upon  Ray  with  the  Intent  and  in 
the  attempt  to  kill  and  murder  him.  If,  now. 
It  can  be  said,  with  any  common-sense  logic, 
that  an  assault  and  battery  with  Intent  to 
kill  and  murder  Is  an  entirely  separate  and 
distinct  offense  In  the  abstract  from  an  as- 
sault and  battery  in  the  attempt  to  kill  and 
murder,  still  the  answer  on  this  particular  in- 
dictment Is  that,  though  there  may  have  been, 
as  stated,  two  distinct  and  independent  of- 
fenses in  the  abstract,  there  could  not  possi- 
bly have  been  In  the  concrete  case  made  by 
the  Indictment,  since  there  was  but  one  crim- 
inal act  out  of  which  the  assault  and  battery 
grew,  and  hence  there  could  have  been,  nec- 
essarily, but  one  offense  growing  out  of  the 
single  act,  or,  at  the  most,  two  offenses,  nec- 
essarily lnterblended  and  involved  one  with 
the  other — both,  If  there  were  two,  punish- 
able in  the  same  way.  An  acquittal  or  con- 
viction under  this  indictment  of  an  assault, 
etc.,  with  Intent  to  kill,  since  there  was  but 
one  offense,  would  undoubtedly  operate  as  a 
bor  to  any  further  prosecution  for  either.  It 
seems  to  us  overreflnement  to  attempt  any 
practical  distinction  whereby  two  offenses, 
an  assault,  etc.,  with  intent,  and  an  assault, 
etc.,  in  the  attempt,  to  kill,  can  be  carved 
out  of  one  single  act;  the  punishment  in 
both  cases  being  the  same.  Both  charges 
involve  the  Idea  of  an  assault ;  and,  if  an  as- 
sault committed  with  intent  to  kill,  how  is  It 
possible  to  say  that  that  assault  was  not  also 
committed  In  the  attempt  to  kill?  And,  again, 
how  is  It  rationally  possible  to  conceive  of  an 
attempt  to  kill  another  with  a  deadly  weapon, 
unless  that  other  commits  such  attempt  to 
kill  with  the  intent  to  kill  and  murder? 

It  Is  undoubtedly  bad  practice,  as  we  have 
often  held,  to  join  in  the  same  count  of  an 
indictment  two  totally  distinct  and  independ- 
ent felonies  punishable  by  different  punish- 
ments; but  that  is  hot  this  case.  We  have 
held  that  there  are  exceptions  to  the  general 
rule  that  two  crimes  cannot  be  charged  in  the 
same  count  of  an  indictment;  for  example, 
we  have  held  that  larceny  and  burglary  may 
be  joined  in  a  single  count,  in  Roberts  v. 
State,  65  Miss.  421,  and  so,  in  Clue  v.  State, 
78  Miss.  661,  29  South.  616,  84  Am.  St.  Rep. 
643,  we  have  held  that  it  was  proper  to 
charge  In  an  Indictment  for  arson  that  the 
defendant  set  fire  to  and  burned  a  certain 
cotton  house,  the  property  of  A.  B.,  and  also 
three  bales  of  cotton  contained  therein,  the 
property  of  B.  C,  since  the  house  and  cotton 


Digitized  by  Google 


950 


46  SOUTHERN  REPORTER. 


(Miss. 


were  both  consumed  as  a  result  of  tbe  same 
act  See,  also  State  v.  Dal  ton  (Miss.)  44 
South.  802,  and  Ward  v.  State  (Miss.)  43 
South.  466.  Mr.  Bishop  says,  in  his  New 
Criminal  Procedure  (volume  1,  f  436):  "A 
statute  often  makes  punishable  the  doing  of 
one  thing,  or  another,  or  another,  sometimes 
thus  specifying  a  considerable  number  of 
things.  Then,  by  proper  and  ordinary  construc- 
tion, a  person  who  in  one  transaction  does  all 
violates  the  statute  but  once,  and  Incurs  only 
one  penalty.  Yet  he  violates  it  equally  by  do- 
ing one  of  the  things.  Therefore  the  indict- 
ment on  such  a  statute  may  allege,  in  a  single 
count,  that  the  defendant  did  as  many  of 
the  forbidden  things  as  the  pleader  chooses, 
employing  the  conjunction  'and'  where  the 
statute  has  'or,'  and  it  will  not  be  double, 
and  it  will  be  established  at  the  trial  by  proof 
of  any  one  of  them."  And  so,  in  10  -Ency. 
of  PI.  *  Pr.,  at  page  636,  it  Is  said:  "When 
a  statute  enumerates  several  acts  in  the  al- 
ternative, the  doing  of  any  of  which  is  sub- 
jected to  the  same  punishment,  all  of  such 
acta  may  be  charged  cumulatively  as  one  of- 
fense." Tbe  soundness  of  tbe  principle  an- 
nounced In  these  two  quoted  authorities  is 
undoubted;  but  it  is  not  applicable  to  this 
Indictment 

We  think  that  the  principle  announced  in 
Craln  v.  U.  S.,  162  U.  S.  625,  16  Sup.  Ct.  952, 
40  L.  Ed.  1097,  to  the  effect  that  an  indict- 
ment is  not  rendered  double  because  It 
charges  in  the  same  count  that  one  not  only 
forged  and  counterfeited  certain  writings,  but 
also  caused  the  same  to  be  done,  is  perfectly 
correct,  and  we  prefer  to  rest  our  decision  in 
this  case  on  the  proposition  that  an  assault 
and  battery  with  intent  to  kill,  and  an  as- 
sault and  battery  in  tbe  attempt  to  kill, 
where  both  grew  out  of  a  single  criminal  act, 
may  be  charged  together  properly  In  the 
same  count  of  tbe  indictment  and  that  such 
an  indictment  is  not  double  in  any  proper 
sense.  Treating  the  two  offenses  as  separate 
offenses  in  the  abstract,  they  nevertheless  in 
the  concrete  case  grow  out  of  the  same  crimi- 
nal act  and  they  are  necessarily  Intimately 
associated,  if  not  identical,  In  the  particular 
case,  and  the  two.  If  there  be  two  in  any 
just  conception,  are  so  interblended,  and  the 
one  so  necessarily  Implicated  In  the  other, 
tbe  punishment  being  the  same  for  both  un- 
der the  particular  statute,  as  that  it  cannot 
be  said,  on  any  rational  line  of  thought,  that 
such  an  indictment  is  duplicltous  in  any  prop- 
er legal  sense. 

The  Judgment  Is  affirmed. 


PROVING  et  al.  v.  THORNTON  et  al.  (No. 
13,289.) 

(Supreme  Court  of  Mississippi.   June  29,  1908.) 

1.  Mortgages — Foreclosure — Sals  in  Par- 
cels—Tbact. 

Const.  §  111,  provides  that  all  lands  com- 
prising a  single  tract,  sold  in  pursuance  of  de- 


cree of  court  or  on  execution,  shall  be  first  of- 
fered in  subdivisions  not  exceeding  160  acres, 
and  then  offered  as  an  entirety,  and  the  price 
bid  for  tbe  latter  shall  control  only  when  it  shall 
exceed  tbe  aggregate  of  the  bids  for  the  land  is 
subdivisions.  Code  1892.  8  2443,  provides  that 
all  lands  comprising  a  single  tract  and  wholly 
described  by  the  subdivisions  of  the  governmen- 
tal surveys,  sold  *  under  mortgages  and  trust 
deeds,  shall  be  sold  as  provided  in  Const.  I  111. 
Land  sold  under  a  trust  deed  had  been  held  for 
many  years  as  a  home  place,  all  as  part  of  one 
plantation,  though  80  acres  of  it  was  about  half 
a  mile  from  the  balance,  but  connected  with  it 
by  a  public  road.  Held,  that  the  lands  as  a 
whole  comprised  only  a  single  tract,  and  should 
have  been  sold  aa  if  they  lay  contiguously. 

2.  Same  —  Sale  bt  Substituted  Trustee— 
Record  of  Substitution— Statutory  Pro- 
visions. 

Acts  1896,  p.  105,  c.  96,  provides  that  sales 
of  land  made  under  deeds  of  trust  by  substituted 
trustees  shall  not  convey  the  interests  of  the 
grantor  therein  until  the  substitution  appears 
of  record  in  the  office  of  the  chancery  clerk  of 
the  county  where  the  land  is  situated,  and  that 
it  may  appear  by  a  separate  instrument  re- 
corded as  other  recordable  instruments,  or  it 
may  be  attached  to,  or  a  copy  thereof  may  be  in- 
dorsed by  the  chancery  clerk  on.  the  deed  book 
where  the  deed  of  trust  is  recorded.  Held,  that 
the  substitution  must  precede  the  sale,  and  must 
so  appear  that  it  would  furnish  evidence  of  title 
to  the  purchaser  at  the  trustee's  sale,  such  as 
would  be  good  in  an  action  of  ejectment 

3.  Same. 

The  trustee  in  an  original  deed  of  trust,  in 
his  paper  refusing  to  act,  refused  to  act  as 
trustee  "named  in  the  deed  of  trust  to  me  ex- 
ecuted by  Jas.  Thornton  [and  others,  naming 
them],  on  the  1st  day  of  January,  1900,  and 
recorded  in  the  chancery  clerk's  office  in  Cal- 
houn county,  Mississippi,  in  Deed  Book   . 

page   The  beneficiary's  substitutionary 

paper  recited  that  "on  account  of  the  refusal 
of'  the  trustee  (naming  him)  "to  act  as  trustee 
in  a  certain  deed  of  trust  executed  to  him  as 
trustee  on  January  1,  1900,  by  Jas.  Thornton 
[and  others,  naming  them],  wherein  I,  the  under- 
signed, am  beneficiary,  I  hereby  •  *  •  ap- 
point W.  B.  Moring,  trustee,  •  •  *  accord- 
ing to  the  provisions  of  said  deed  of  trust"  Tbe 
papers  were  not  bodily  attached  to  tbe  deed  book 
on  which  the  trust  deed  was  recorded,  and  it 
did  not  appear  that  a  copy  had  been  indorsed 
thereon  by  the  chancery  clerk.  Tbe  deed  as  re- 
corded was  from  Jas.  Thornton,  "of  the  first 
part,  J.  P.  Provine,  of  the  third  part,''  without 
tbe  name  of  any  party  of  the  second  part  or 
beneficiary  in  the  instrument,  though  at  the 
head  of  the  instrument  appeared  the  words. 
"Jas  Thornton,  Deed  of  Trust  to  Edwin  New- 
berger."  The  deed  showed  an  indebtedness  to 
Provine,  the  party  of  the  third  part,  and  the 
conveyance  was  to  the  party  of  the  second  part, 
who.  on  default,  was  authorized  to  take  pos- 
session and  sell,  and  in  event  of  his  death  Pro- 
vine  was  empowered  to  fill  his  place  by  appoint- 
ment. Held,  that  there  was  no  sufficient  record 
of  tbe  substitution  of  the  trustee,  since,  even  if  a 
contemplating  purchaser  bad  found  the  deed  as 
recorded,  he  would  not  have  found  an  instru- 
ment such  as  he  could  buy  under,  or  under 
which  he  could  have  proceeded  hi  an  action  of 
ejectment. 

4.  Same  —  Notice  —  Constructive  Notice  — 
Record  or  Deed. 

The  doctrine  of  putting  one  on  notice  can- 
not apply  to  a  case  where  a  particular  trust 
deed  under  which  a  sale  is  made  is  referred  to. 
which  as  recorded  has  on  its  face  no  pertinency 
to  the  actual  sale,  even  if  referred  to  by  the 
proper  deed  book  and  page. 

Appeal  from  Chancery  Court,  Calhoun 
County ;  I.  T.  Blount,  Chancellor. 
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-  Salt  by  James  Thornton  and  others  against 
R-  F.  Provlne  and  others  to  annul  a  sale  un- 
der a  deed  of  trust  made  by  a  substituted 
trustee.  Decree  for  complainants,  and  de- 
fendants appeal.  Affirmed. 

Stone  &  Stone,  for  appellants.  J.  J.  Adams 
and  Creekmore  &  Bates,  for  appellees. 

CALHOON,  J.  This  Is  a  proceeding  to  an- 
nul a  sale  made  by  a  substituted  trustee. 
The  land  under  consideration  had  been  held 
for  years,  and  was  held  at  the  time  of  the 
execution  of  the  trust  deed,  by  appellees  as  a 
home  place,  all  as  part  of  one  plantation,  al- 
though 80  acres  of  it  was  about  half  a  mile 
removed  from  the  balance  of  the  property,  but 
connected  with  It  by  a  public  road.  The  trus- 
tee, in  making  the  sale,  first  sold  this  detach- 
ed 80  acres,  announcing  when  he  sold  it  that 
the  sale  was  to  be  final,  and  it  would  not  be 
resold  together  with  the  balance  as  a  whole 
under  the  law.  It  is  well  shown  that  this  act 
made  the  property  bring  less  than  it  other- 
wise would  have  brought.  This  failure  on  the 
part  of  the  trustee  is  one  of  the  grounds  for 
the  annulment  of  his  sale.  Another  ground 
is  that  the  substitution  of  Morlng  as  trustee 
for  Provlne,  the  original  trustee,  was  not 
properly  of  record  before  the  sale  was  made. 
We  regard  these  two  propositions  only  neces- . 
aary  to  be  noticed. 

Recognizing  that  the  usual  signification  of 
the  word  "tract,"  as  applied  to  land,  is  con- 
tiguity of  the  parcels  of  property,  the  question 
remains  as  to  the  proper  definition  of  It  in 
Its  application  in  this  case  to  trust  deeds  un- 
der the  Constitution  and  laws  of  this  state. 
Section  111  of  the  Constitution  provides  that 
"all  lands  comprising  a  single  tract  sold," 
etc.,  "shall  be  first  offered  In  subdivisions  not 
exceeding  160  acres,"  etc.,  "and  then  offered 
as  an  entirety,  and  the  price  bid  for  the  latter 
shall  control  only  when  It  shall  exceed  the 
aggregate  of  the  bids  for  the  same  In  sub- 
divisions as  aforesaid."  By  Ann.  Code  1892, 
f  2443,  it  is  provided  that  "all  lands  compris- 
ing a  single  tract,  and  wholly  described  by 
the  subdivisions  of  the  governmental  surveys, , 
sold  under  mortgages  and  deeds  of  trust 
hereinafter  executed,  shall  be  sold  in  the 
manner  provided  by  section  111  of  the  Con- 
stitution." In  our  view  the  lands  involved  in 
this  litigation  comprised  only  a  single  tract, 
and  that  they  therefore  should  have  been  sold 
as  if  they  lay  contiguously.  We  are  satisfied 
that,  within  the  purview  of  the  law,  the  fact 
that  80  acres  of  the  property  were  separated 
from  the  main  body  of  the  land  in  the  con- 
veyance did  not  make  that  80  acres  a  separate 
tract  Pierce  v.  Reed,  8  Neb.  (Unof.)  874,  93 
N.  W.  164;  27  Cyc.  p.  480.  The  text  of  this 
latter  is  as  follows :  "On  the  other.hand,  al- 
though the  premises  may  be  susceptible  of 
division  or  actually  divided,  yet  if  they  are 
used,  occupied,  or  naturally  constitute  one  i 
farm,  or  one  lot,  the  property  should  be  of- 
fered as  a  whole."  We  have  here  the  prop- 


erty recognized  as  one  plantation  for  years, 
bought  as  such  by  the  grantors,  and  so  con- 
veyed by  them  in  the  mortgage,  and  we  have 
the  further  fact  that  one  of  the  mortgagors, 
being  there  present,  himself  took  this  view 
and  urged  upon  the  trustee  to  sell  according- 
ly. This  conclusion  would  have  no  effect,  of 
course,  upon  the  actions  of  a  trustee  in  selling 
separate  and  independent  plantations,  where 
the  question  of  contiguity  might  .be  decisive. 
The  ground  of  our  opinion,  In  the  case  before 
us,  Is  the  fact  of  this  and  the  body  of  the 
land  being  one  plantation  and  the  home  place. 

On  the  other  proposition  we  think  the  sale 
was  properly  vacated  by  the  court  below,  be- 
cause there  was  no  sufficient  record,  before 
the  sale,  of  the  substitution  of  the  trustee. 
We  cannot  escape  the  conclusion  that  the  re- 
sult of  the  decisions  of  our  court  means  that 
this  substitution  must  precede  the  sale,  and 
must  so  appear  that  it  would  furnish  evidence 
of  title  to  the  purchaser  at'  the  trustee's  sale 
such  as  would  be  good  In  an  action  of  eject- 
ment. It  is  said  in  the  case  of  Hyde  v.  Hoff- 
man (Miss.)  81  South.  415,  416,  that  "the  stat- 
ute was  intended,  not  only  to  give  security  to 
titles,  but  to  Induce  bidders  to  offer  a  fair 
price  for  the  property  sold."  White  v.  Jen- 
kins, 79  Miss,  07,  28  South.  570;  Shipp  v.  New 
South  B.  &  L.  Ass'n,  81  Miss.  17,  32  South. 
904.  In  this  last  case  the  court  said:  "It 
was  the  very  purpose  of  the  statute  that  there 
should  be  record  of  such  substitution  as  of 
all  other  substitutions  of  trustees."  Under 
the  act  of  1896  it  is  distinctly  provided  that 
sales  of  land  made  by  substituted  trustees 
"shall  not  convey  the  interests  of  the  grantor 
or  grantors  therein  until  the  substitution  ap- 
pear of  record  in  the  office  of  the  chancery 
clerk  of  the  county  where  the  land  is  situated. 
Such  substitution  may  appear  by  a  separate 
Instrument  recorded  as  other  recordable  In- 
struments, or  it  may  be  attached  to,  or  a  copy 
thereof  may  be  Indorsed  by  the  chancery 
clerk  on,  the  deed  book  where  such  deed  of 
trust  is  recorded."  Laws  1896,  p.  105,  c.  96. 
In  the  case  at  bar  there  was  certainly  no  sub- 
stitution by  a  separate  instrument,  recorded 
as  other  recordable  instruments,  because  the 
paper  of  substitution  was  not  acknowledged, 
so  as  to  be  recordable,  and  it  was  not  pretend- 
ed to  be  recorded  as  a  separate  Instrument 
It  certainly  was  not  bodily  attached  to  the 
deed  book  on  which  the  trust  deed  was  re- 
corded, and  there  is  no  showing  that  a  copy 
of  it  was  indorsed  by  the  chancery  clerk  on 
the  deed  book  where  the  trust  deed  was  re- 
corded. Besides,  It  must  be  observed  that 
Provlne  was  the  trustee  In  the  original  trust 
deed,  and  that,  In  his  paper  refusing  to  act, 
he  refuses  to  act  as  trustee  "named  In  the 
deed  of  trust  to  me  executed  by  Jas.  Thorn- 
ton [and  others,  naming  them]  on  the  1st  day 
of  January,  1900,  and  recorded  In  the  chan- 
cery clerk's  office  In  Calhoun  county,  Missis- 
sippi, in  Deed  Book  ,  page  ."  On 

this  refusal  the  action  of  Newberger  was  to 
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'  make  and  sign  the  substitutionary  paper,  re- 
citing that  "on  account  of  the  refusal  of  J.  F. 
Provlne  to  act  as  trustee  In  a  certain  deed  of 
trust  executed  to  him  as  trustee  on  January 
1,  1900,  by  Jas.  Thornton  [and  others,  naming 
them],  wherein  I,  the  undersigned,  am  bene- 
ficiary, I  hereby  make,  constitute  and -appoint 
W.  E.  Morlng  trustee  in  place  and  stead  of 
said  Provlne,  according  to  the  provisions  of 
said  deed  in  trust."  The  blanks  in  the  first 
paper  were  never  filled  until  long  after  the 
sale. 

If  it  could  be  held  that  there  was  a  suf- 
ficient copy  of  these  two  papers,  indorsed  by 
the  chancery  clerk  on  the  deed  book  where 
the  deed  of  trust  is  recorded,  still,  If  a  person 
contemplating  a  purchase  had  gone  there,  he 
would  not  have  found  the  deed  as  mentioned, 
but  would  have  seen  recorded  a  trust  deed 
from  Jas.  Thornton  "of  the  first  part,  J.  P. 
Provlne  of  the  third  part,"  without  the  name 
of  any  party  of  the  second  part  or  beneficiary 
in  the  instrument.  It  is  true  that  at  the  head 
of  the  instrument,  and  before  it  begins,  there 
appear  the  words,  "Jas.  Thornton,  Deed  of 
Trust  to  Edwin  Newberger."  That  recorded 
trust  deed  shows  an  indebtedness  to  Provlne, 
the  party  of  the  third  part,  and  the  convey- 
ance is  to  the  party  of  the  second  part,  who 
does  not  appear  in  the  Instrument,  and  it  pro- 
ceeds to  state  that  "whereas,  the  party  of  the 
first  part  is  Indebted  to  the  party  of  the  third 
part  [Provlne]  in  the  sum,"  etc.,  and  it  pro- 
ceeds to  provide  that,  on  default,  it  should  be 
lawful  for  the  party  of  the  second  part,  whom 
it  does  not  name,  at  the  request  of  the  party 
of  the  third  part,  who  is  Provlne,  to  take  pos- 
session and  sell,  etc.,  and  it  concludes  that,  In 
the  event  of  the  death  of  the  party  of  the  sec- 
ond part,  not  named,  or  his  refusal  to  act, 
the  party  of  the  third  part,  Provlne,  is  em- 
powered to  fill  his  place  by  appointment.  If 
the  mistake  was  in  copying,  and  if  the  origin- 
al trust  deed  was  right,  It  would  not  alter  the 
case,  because  the  reference  is  to  a  deed  book 
without  number  or  letter  and  the  page  left 
blank,  and  so,  If  the  contemplating  purchaser 
had  found  the  deed  as  It  was  recorded  in  the 
deed  book,  he  would  not  have  found  any  such 
Instrument  as  he  could  buy  under,  and  could 
not  have  proceeded  in  an  action  of  ejectment. 
In  fact,  he  would  have  been  powerless,  ex- 
cept by  invoking  the  intervention  of  the  chan- 
cery court.  If  there  had  been  no  attempted 
record  of  the  Instrument,  but  a  reference  to 
a  trust  deed  lodged  for  record,  and  it  had  been 
left  there  for  record,  the  rule  would  have 
been  different. 

The  doctrine  of  putting  one  on  notice  can- 
not apply  to  a  case  where  a  particular  deed 
Is  referred  to,  even  If  it  had  been  referred  to 
by  the  proper  deed  book  and  Its  page,  when 
that  deed  has  on  Its  face  no  legal  pertinency 
to  the  actual  sale.  We  think  that,  where  a 
copy  of  such  papers  "may  be  indorsed  by  the 
chancery  clerk  on  the  deed  book  where  such 
deed  of  trust  Is  recorded."  there  should  be 
some  showing  that  it  was  the  act  of  the  chan- 


cery clerk,  though  we  do  not  decide  now  that 
this  or  the  blanks  in  the  paper  would  avoid 
the  trustee's  sale. 
Affirmed. 


CREEGAN  et  al.  v.  HYMAN  et  aL 
(No.  12,944.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 

1.  Equity — Pleading — Amendments. 

A  bill  was  not  sworn  to  and  did  not  waive 
answer  nnder  oath.  It  was  answered  under 
oath,  and  the  cause  was  set  down  for  hearing 
before  any  testimony  was  taken.  Held,  that 
since  the  answer  was  evidence  nnder  the  stat- 
ute, and  was  entitled  to  full  weight  as  such, 
it  was  error  to  allow  an  amendment  to  the 
bill  by  waiving  answer  under  oath. 

2.  Same— Intervention— Motions. 

In  a  suit  to  cancel  patents  issued  by  the 
state,  a  motion  of  a  third  person  to  be  made  a 
party  complainant,  made  after  the  cause  had 
been  continued  for  a  term,  after  answer  ba.l 
been  interposed,  and  after  the  deposition  of  the 
original  complainant  had  been  taken  on  inter- 
rogatories, does  not  come  too  late. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dir. 
vol.  19,  Equity,  §  277.] 

3.  Juogment — "Res  Judicata." 

Before  a  plea  of  "res  judicata"  can  prevail, 
four  things  must  be  shown:  Identity  in  the 
thing  sued  for,  identity  in  the  cause  of  action, 
identity  of  persons  and  parties  to  the  action, 
and  identity  of  the  quality  in  the  person  for  or 
against  whom  the  claim  is  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  IS  1079-1099. 

For  other  definitions,  see  Words  and  Phrases 
vol.  7,  pp.  6126-6130;  vol.  8,  pp.  7786-77&T.J 

4.  Appeal  and  Erbob— Review— Subsequent 
Appeal— Law  of  the  Case. 

In  a  suit  to  cancel  patents  issued  by  the 
state,  the  bill  alleged  that  the  original  com- 
plainant was  the  owner  of  the  land  in  contro- 
versy. •  A  decree  overruling  a  demurrer  to  the 
bill  was  affirmed  on  appeal.  Thereafter  a  third 
person  became  a  party  complainant  on  his  own 
motion;  it  appearing  that  the  original  com- 
plainant was  not  the  owner  of  the  land,  and 
that  the  third  person  claimed  it.  Held,  that 
the  decree  on  the  demurrer  was  not  res  judicata 
on  a  subsequent  appeal  from  a  decree  rendered 
after  a  hearing  on  the  merits  and  after  a  third 
party  had  been  permitted  to  come  in  as  com- 
plainant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig- 
vol.  3,  Appeal  and  Error,  ftg  4361-4379.] 

5.  Taxation— Tax  Sales— Qtjietino  Title— 
Statutes— Construction. 

Laws  1888,  p.  40,  c.  23.  quieting  title  to 
lands  in  the  Yazoo  Delta  sold  oy  the  commis- 
sioners of  the  chancery  court  of  a  county,  doe* 
not  validate  a  sale  for  taxes  of  swamp  and 
overflowed  lands  made  before  the  state  parted 
with  the  title  acquired  from  the  general  gov- 
ernment, since  such  lands  were  not  subject  to 
taxation. 

6.  Levees— Taxes— Sale  or  Land— Rights  or 
Purchasers. 

One  claiming  under  a  deed  for  levee  tas« 
from  the  Auditor,  under  Laws  1888,  p.  40,  c.  23. 
must  point  out  specifically  some  particular  sale 
under  which  he  claims,  in  order  to  invoke  the 
presumptions  conferred  by  the  act 

7.  Taxation  —  Property  Subject— Yalid  rrr 
of  Sales. 

Lands  purchased  from  the  state  between 
February  1st  and  October  1st  are  not  liable  for 
taxes  for  that  year,  and  lands  sold  to  the  state 
for  taxes  in  March  cannot  be  legally  sold  for 
taxes  for  that  year. 
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&  Sams. 

Id  18R3  land  was  sold  to  the  state  for 
taxes  of  1882,  and  thereby  defeated  the  title 
of  E.  In  1885  the  state  conveyed  the  land  to 
S..  receiver.  S.,  receiver,  and  M.,  special  com- 
missioner, in  a  federal  court,  conveyed  the  land 
to  W.,  who  conveyed  the  land  to  D.  There- 
after E.  quitclaimed  to  D.  Held,  that  one 
claiming  under  D.  must  show  that  the  convey- 
ance by  the  receiver  and  special  commissioner 
was  confirmed  by  the  court,  for  E.'s  quitclaim 
conveyed  no  title. 

9.  Levees — Taxes — Sale  op  Land— Deed  to 
Treasubeb. 

A  deed  for  levee  taxes  from  a  tax  collector 
to  the  levee  treasurer,  not  filed  for  redemption, 
is  void. 

10.  Same. 

A  deed  for  levee  taxes,  which  has  no  seal, 
executed  at  a  time  a  seal  was  required,  is  void. 

11.  Same. 

A  deed  for  levee  taxes,  executed  by  a  sher- 
iff who  had  not  given  the  statutory  bond,  is 
void. 

Appeal  from  Chancery  Court,  Sunflower 
County;  Percy  Bell.  Chancellor. 

Suit  by  Samuel  Hyman  against  Clara  V. 
Creegan  and  others,  in  which  the  Sutberland- 
Innes  Company  was  made  a  party  complain- 
ant on  Its  own  motion.  From  a  decree  for 
complainants,  defendants  appeal.  Reversed, 
and  bill  dismissed. 

McClnrg,  Gardner  &  Whittington.  for  ap- 
pellants. Johnson  &  Neill,  for  appellees. 

WHITFIELD,  C.  J.  The  facts  in  this  case 
are  as  follows:  Samuel  Hyman,  one  of  the 
appellees,  a  citizen  of  New  Orleans,  La.,  flle"d 
his  bill  of  complaint  against  appellants  some 
time  In  the  fall  of  1905,  In  the  chancery 
court  of  Sunflower  county,  Miss.,  to  cancel 
certain  patents  Issued  by  the  state  of  Mis- 
sissippi to  appellants  to  section  25,  township 
1G,  range  8  W.,  Sunflower  county,  for  what 
is  known  as  "swamp  and  overflowed  lands," 
alleging  that  he  was  the  real  and  true  owner 
of  said  section.  The  bill  was  not  sworn  to 
and  did  not  waive  an  answer  under  oath.  A 
demurrer  was  interposed  and  overruled,  on 
the  strength  of  Means  v.  Haley.  86  Miss.  557, 
38  South.  508,  when  an  appeal  was  prosecuted 
to  the  Supreme  Court,  and  there  affirmed, 
without  any  argument  or  brief  by  appellants. 
An  answer  was  then  filed,  denying  the  allega- 
tions of  the  bill  In  positive  terms,  and  sworn 
to.  At  the  November  term,  1906,  of  the  chan- 
cery court,  Hyman  made  a  motion  to  amend 
his  bill  by  adding  the  words,  "answer  under 
oath  being  hereby  expressly  waived,"  at  the 
close  of  the  first  paragraph  of  the  bill.  This 
motion  was  made  after  the  cause,  with  an- 
swer sworn  to,  had  been  set  down  for  hear- 
ing at  that  term  of  court  by  appellants.  The 
court  overruled  the  objections  of  appellants, 
and  permitted  the  amendment  to  be  made, 
when  appellants  excepted,  and  the  cause  con- 
tinued until  the  May  term,  1907.  of  the  chan- 
cery court.  After  the  cause  had  been  con- 
tinued at  the  December  term,  1906,  the  depo- 
sition of  Hyman,  the  complainant,  was  taken 
on  Interrogatories  filed  In  the  clerk's  office, 
directed  to  the  complainant,  Hyman,  in  ac- 


cordance with  section  1938  of  the  Code  of 

1906.  •  Hyman  answered  these  interroga- 
tories, and  by  his  answers  disclosed  the  fact 
that  he  was  only  a  trustee;  that  the  legal 
title  to  the  land  in  controversy  belonged  to 
the  Sutherland-Innes  Company,  a  Canada  cor- 
poration; that  the  title  had  been  taken  In 
his  name,  as  a  protection  to  the  Canada  cor- 
poration, for  the  benefit  ef  the  stockholders, 
of  whom  he  was  one.    At  the  May  term, 

1907,  or  the  next  term  of  the  court,  the  Suth- 
erland-Innes Company,  a  Canada  corporation, 
filed  its  petition  to  be  made  a  party  complain- 
ant with  Hyman,  Its  stockholder.  This  peti- 
tion showed  the  Sutherland-Innes  Company 
to  be  a  corporation  organized  and  operating 
under  the  laws  of  the  province  of  Ontario  in 
the  Domini  ui  of  Canada.  Appellants  object- 
ed to  the  granting  of  the  prayer  of  the  peti- 
tion, and  among  other  objections  alleged  that 
the  petition  showed  the  Sutherland-Innes 
Company  to  be  a  nonresident  alien  corpora- 
tion, and  therefore  incapacitated  and  unable 
to  hold  lands  In  this  state,  under  section  2768 
of  the  Code  of  1906,  and  claimed,  further, 
that  any  title  which  said  corporation  might 
acquire  or  hold  would,  under  said  section,  es- 
cheat to  the  state.  The  prayer  of  the  peti- 
tion was  granted,  and  the  Sutherland-Innes 
Company  permitted  to  join  with  Hyman  as  a 
party  complainant,  when  appellants  excepted, 
88  shown  by  order  of  record  in  this  cause. 

On  the  hearing  the  complainants  deraigned 
their  title  by  beginning  with  the  tax  sale  to 
the  levee  treasurer  of  Sunflower  county,  in 
1859.  for  the  levee  taxes  of  the  year  1858, 
and  further  Introduced  a  series  of  tax  titles, 
state  and  levee,  and  finally  through  Gwln  and 
Hemingway,  ex  officio  liquidating  levee  com- 
missioners, to  Gordon,  and  from  Gordon, 
through  a  series  of  conveyances,  to  the  Delta 
&  Pine  Land  Company,  and  a  deed  from  the 
state  of  Mississippi  to  the  Delta  &  Pine  Land 
Company,  under  the  "quieting  act"  of  1888, 
and  then  a  series  of  conveyances  to  the  Suth- 
erland-Innes Company,  and  from  the  Suther- 
land-Innes Company  to  Samuel  Hyman,  com- 
plainant. After  all  the  testimony  for  the 
complainants  was  introduced,  appellants 
moved  to  exclude  all  of  the  testimony  of  com- 
plainants, because  the  testimony  failed  to 
show  any  title  to  the  land  in  controversy,  as 
the  same  had  never  been  liable  for  tax  sale, 
and  as  the  title,  if  any,  acquired  by  the  Suth- 
erland-Innes Company,  had  escheated  to  the 
state.  This  motion  was  overruled.  Appel- 
lants then  Introduced,  for  their  testimony, 
patents  from  the  United  States  to  the  state  of 
Mississippi  to  the  land  in  controversy  as 
"swamp  and  overflowed  lands,"  and  then  pat- 
ents from  the  state  of  Mississippi  to  appel- 
lants, and  also  the  deposition  of  Samuel  Hy- 
man, which  had  been  taken  on  interrogatories 
which  had  been  filed  under  section  1938  of 
the  Code  of  1906.  Appellants  also  Introduced 
a  certified  copy  of  the  bond  of  J.  E.  Johnson, 
levee  tax  collector  of  Sunflower  county,  show- 
ing that  he  had  not  given  the  bond  required 
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by  law,  and  that  any  sale,  in  consequence,  by 
him,  on  account  of  bis  failure  to  give  the 
proper  bond,  was  void.  The  chancellor  found 
for  the  complainants,  and  decreed  according- 
ly. From  the  decree  of  the  chancellor,  grant- 
ing the  prayer  of  relief  for  complainants,  ap- 
pellants appealed  to  this  court 

First.  It  was  error  in  the  court  below  to 
permit  Hyman  to  amend  his  bill,  after  the  an- 
swer had  been  sworn  to  and  filed,  and  the 
cause  set  down  for  hearing  at  the  December 
term,  1006,  by  adding  the  words,  "answer  un- 
der oath  being  hereby  expressly  waived,"  at 
the  close  of  the  first  paragraph  of  the  prayer 
of  the  bill.  The  answer  having  been  sworn 
to  and  filed,  and  the  cause  set  down  for  hear- 
ing, it  was  then  too  late  for  such  an  amend- 
ment to  have  been  permitted.  In  Fletcher's 
Equity  &  Equity  Pleading,  at  section  648,  it 
is  said:  "Under  a  statute  permitting  the 
complainant  to  waive  answer  under  oath,  it 
has  been  held  that  he  must  waive  an  answer 
under  oath  to  every  part  of  the  bill  or  to  no 
part  of  it ;  and,  after  the  defendant  has  put 
In  an  answer,  the  complainant  cannot,  by 
amendment  waiving  answer  under  oath,  get 
rid  of  the  consequences  of  a  denial  under 
oath  of  the  matters  of  the  bill.  If  the  bill 
requires  an  answer  under  oath,  and  after  the 
coming  in  of  a  sworn  answer  the  complainant 
dismisses  his  bill,  such  sworn  answer,  filed  in 
the  prior  suit,  will  remain  evidence,  and  the 
complainant  can  have  no  decree  under  his 
second  bill,  unless  his  sworn  answer  is  over- 
come by  other  proof."  And  so,  in  1  Ency.  of 
PI.  &  Prac,  in  the  notes  on  page  470,  it  is 
said:  "After  a  bill  seeking  a  discovery  has 
been  answered,  the  complainant  cannot  amend 
bis  bill  so  as  to  waive  discovery,  and  thus  get 
clear  of  the  defendant's  answer"— citing 
Allen  v.  Woodson,  50  Ga.  53.  See,  also,  Bur- 
ras  v.  Looker,  4  Paige  (N.  Y.)  227.  No  testi- 
mony whatever  bad  been  taken  in  this  case 
by  Hyman  when  this  cause  was  set  down  for 
hearing.  Under  these  circumstances,  the  an- 
swer was  evidence  under  our  statute,  and  en- 
titled to  full  weight  as  such,  and  could  not 
be  destroyed  at  that  time  as  evidence  by  the 
amendment  Indicated. 

Second.  We  do  not  think  it  was  error  in 
the  court  below  to  allow  the  Sutherland-Innes 
Company  to  be  made  a  party  complainant 
We  do  not  think  the  motion  came  too  late 
from  the  complainant  to  be  made  a  party. 

Third.  We  come  now  to  the  chief  ground 
upon  which  appellees  rely,  which  Is  that  this 
case  was  necessarily  decided  for  them  under 
the  case  of  Means  v.  Haley,  86  Miss.  550,  38 
South.  506.  Appellees  say  that  there  was  a 
demurrer  filed  to  the  bill  originally  In  the 
court  below,  and  an  appeal  taken  to  this 
court  and  that  decree,  overruling  the  demur- 
rer  In  the  court  below,  affirmed,  on  the  au- 
thority of  Means  v.  Haley,  and  hence  that 
that  decision  of  this  court,  affirming  the  ac- 
tion of  the  court  below  in  overruling  said 
demurrer,  is  the  law  of  this  case,  and  that 
the  question  is  thus  res  adjudlcata.   This  is 


an  entire  misconception.  There  is  no  room 
for  the  doctrine  of  res  adjudlcata  in  this 
case.  The  original  bill  in  this  case  was  filed 
by  one  S.  Hyman,  in  which  he  alleged  him- 
self to  be  the  true  and  legal  owner  of  the 
land  in  controversy.  The  demurrer,  which 
was  interposed  at  the  December  term,  1905. 
of  the  court  below,  was  a  demurrer  about 
that  particular  bill  so  filed  by  Hyman,  and 
it  was  on  an  appeal  from  a  decree  overruling 
that  particular  demurrer  to  that  particular 
bill,  in  which  Hyman  alone  was  the  complain- 
ant that  the  decree  of  the  court  below  was 
affirmed,  and  affirmed,  too,  it  may  be  said  in 
passing,  without  argument  or  brief  on  the 
part  of  the  present  appellants.  After  all  that 
had  happened,  it  appeared  from  interrogato- 
ries thereafter  propounded  to  Hyman  that  his 
allegation  was  untrue — that  he  was  not  the 
legal  owner  of  the  land,  and  that  he  had  no 
Interest  whatever  in  the  land,  either  legal  or 
equitable,  but  that  the  Sutherland-Innes  Com- 
pany claimed  this  land,  as  hereinbefore  set 
out,  and  that  he  (Hyman)  was  a  mere  dummy 
or  figurehead,  acting  for  them,  doubtless,  be- 
cause of  their  knowledge  of  the  penalty  pro- 
vided by  section  2768  of  the  Code  of  1906; 
and  it  was  after  all  this  testimony  had  been 
j  taken  that  the  Sutherland-Innes  Company. 
|  for  the  first  time,  at  the  May  term,  1907,  be- 
j  came  a  party  complainant  to  this  bill.  It 
therefore  appears  that  the  demurrer  which 
was  overruled  was  a  demurrer  to  a  bill  filed 
by  Hyman,  trustee,  alone.  Before  the  plea 
of  res  adjudlcata  can  prevail,  four  things 
must  be  shown:  "(1)  Identity  in  the  thing 
sued  for;  (2)  identity  in  the  cause  of  action: 
(8)  identity  of  persons  and  parties  to  the  ac- 
tion; and  (4)  identity  of  the  quality  in  the 
person  for  or  against  whom  the  claim  is 
made."  24  Am.  &  Eng.  Ency.  of  Law,  p.  778. 
The  last  three  essentials  are  wanting  in  this 
case.  This  disposes  of  the  contention  of 
learned  counsel  that  the  decree  of  this  court 
affirming  the  decree  of  the  court  below  over- 
ruling the  demurrer,  constitutes  any  res 
adjudlcata  of  this  present  cause  of  action. 

But  learned  counsel  for  appellees  also  mis- 
conceive the  case  of  Means  v.  Haley,  86  Miss. 
557,  38  South.  506.  Nothing  whatever  was 
decided,  so  far  as  decision  is  concerned,  in 
Means  v.  Haley,  except  that  where  there  had 
been  sales  of  lands  to  the  levee  board,  which 
lands  were  the  subject  of  sale  for  taxes,  no 
irregularities  or  defects  in  such  sales,  save 
constitutional  defects,  should  avail  after  the 
passage  of  the  act  of  1888  (Laws  1888,  p.  40. 
c.  23)  to  defeat  the  title  to  lands  so  held  un- 
der such  soles  to  said  levee  boards.  This  is 
shown  by  a  careful  reading  of  the  opinion  at 
page  562  of  86  Miss.,  and  page  507  of  38 
South.,  giving  the  history  of  the  act  It  is 
said  there  that  "the  Legislature  was  not  only 
aware  of  the  inability  of  many  purchasers  to 
make  proof  of  title  in  the  liquidating  levee 
board,  but  it  recognized  that  many  of  the 
sales  by  which  said  board  acquired  its  claim 
of  title  were  voidable,  if  not  absolutely  void. 


Digitized  by  Google 


Mis*) 


OREEGAN  v.  HYMAN. 


955 


and  remedied  that  by  enacting  that  all  such 
sales  (except  as  to  certain  occupants  and 
claimants  under  the  abatement  act)  thereto- 
fore made  were  'valid,  notwithstanding  any 
defect  or  Irregularity  In  the  same,  and  shall 
not  be  Impeached  for  any  cause,  except  that 
the  tax  for  which  said  land  was  sold  had 
been  paid.* "  There  could  be  no  tax  to  be 
paid  of  any  kind  whatever  on  lands  not  the 
subject  of  any  taxation  at  all.  It  may  be 
conceded,  and  is  doubtless  true,  that  the  lan- 
guage of  the  opinion,  especially  on  page  663 
of  86  Miss.,  and  page  507  of  38  South.,  is 
entirely  too  broad,  and  may  very  well  have 
misled  the  learned  counsel  for  appellees. 
Nothing,  we  repeat,  was  meant  to  be  decided 
by  that  case  save  only  that  sales  to  the 
levee  boards  of  lands  subject  to  taxation, 
where  no  constitutional  defect  was  involved, 
were  ma.de  valid  by  the  act  of  1888  against 
any  assallment,  except  by  showing  that  the 
taxes  due  on  said  lands  had  been  paid. 

But  the  lands  in  this  case  were  swamp  and 
overflowed  lands,  vested  In  the  state  of  Mis- 
sissippi, and,  of  course,  never  were  the  sub- 
ject of  taxation.  No  taxes  of  any  kind  what- 
ever were  ever  due  upon  the  lands  in  this 
case,  and  this  case  is  controlled  squarely  by 
the  two  decisions  of  this  court,  recently  an- 
nounced and  now  reaffirmed,  of  Howell  v. 
Miller,  88  Miss.  656,  42  South.  129,  and  Ed- 
wards v.  Butler,  89  Miss.  179,  42  South.  381. 
In  the  former  of  these  cases,  Calhoon,  J., 
speaking  for  the  court,  said,  in  a  case  involv- 
ing just  this  very  class  of  lands,  swamp  and 
overflowed  lands,  at  page  667  of  88  Miss.,  and 
page  130  of  42  South.:  "The  swamp  and  over- 
flowed lands  were  never  the  subject  of  tax- 
ation and  sale  for  nonpayment  Not  being 
subject  to  any  tax,  any  assessment  and  sale 
of  them  had  no  warrant  hi  law,  and  the  pur- 
chaser acquired  no  right  against  the  state 
or  the  state's  vendee,  who  bought  with  the 
warrant  of  the  law  for  their  especial  sale." 
In  Edwards  v.  Butler,  89  Miss.  179,  42  South. 
881,  Chickasaw  school  lands  were  Involved, 
granted!  to  the  state  of  Mississippi  by  the 
national  government  We  there  said:  "It 
is  perfectly  manifest  that  they  were  never 
subject  to  taxation,  that  there  never  existed 
any  power  anywhere  to  sell  them  for  taxes, 
and  hence  all  the  tax  titles  set  up  in  this  rec- 
ord are  absolutely  null  and  void.  These  lands 
are  held  in  trust  by  the  state  of  Mississippi 
for  the  education  of  the  children  of  the  town- 
ships in  which  these  sixteenth  sections  lie. 
They  were  never  taxable,  and  hence  any  ef- 
fort to  subject  them  to  taxation  is  void.  The 
act  of  1888,  'An  act  to  quiet  and  settle  the 
title  to  certain  lands  in  the  Yazoo  Delta 
which  were  sold  by  the  commissioners  of  the 
chancery  court  of  Hinds  county,'  etc  (Laws 
1888,  p.  40,  c.  23),  as  a  matter  of  course  was 
never  intended  to  embrace  any  other  lands 
than  the  character  of  lands  set  out  in  the 
caption  of  that  act,  and  had  no  relation 
whatever  to  lands  like  those  in  this  record. 


The  history  of  the  act  of  1888  is  perfectly 
well  known.  It  was  Intended,  as  it  states,  to 
quiet  the  title  to  certain  lands  in  the  Yazoo 
Delta,  which  had  been  sold  by  the  commis- 
sioners of  the  chancery  court  of  Hinds  county. 
The  title  to  these  lands  had  become  involved 
In  the  greatest  possible  confusion  by  reason 
of  numerous  tax  sales  occurring  at  various 
times,  and  this  confusion  constituted  so  great 
a  cloud  upon  the  title  to  lands  in  that  delta 
that  this  act,  wisely  or  unwisely,  was  passed 
to  quiet  title  to  that  specific  character  of 
lands.  The  Legislature  never  dreamed  of  ap- 
plying its  provisions  to  any  other  lands  than 
those  named  in  the  caption  of  the  act,  and 
hence  the  land  in  controversy  was  totally  un- 
affected, of  course,  by  Its  provisions.  To  give 
the  act  the  opposite  construction  would  make 
it  manifestly  unconstitutional." 

It  must  be  too  obvious  for  any  further  com- 
ment that  if  the  act  of  1888  were  construed 
as  appellees  insist  it  should  be  construed,  and 
as  they  say  it  was  construed  in  Means  v. 
Haley,  two  things  are  perfectly  plain:  (1) 
That  such  act  would  be  unconstitutional,  as 
said  in  Edwards  v.  Butler ;  and,  second,  that 
the  case  of  Means  v.  Haley  already  has  been 
overruled  by  both  Howell  v.  Miller  and  Ed- 
wards v.  Butler,  supra.  The  title  of  appel- 
lants to  the  land  In  controversy  Is  perfect, 
and  the  contention  set  up  by  the  appellees 
cannot  be  maintained.  Means  v.  Haley  had 
no  such  purpose,  and,  if  it  had,  it,  as  said, 
has  been  overruled  already  by  the  two  cases 
named.  This  cuts  up  the  appellees'  case  by 
the  roots ;  but  there  are  several  other  things 
which  may  be  said  to  show  that,  upon  other 
grounds,  the  result  would  be  the  same. 

Fourth.  The  appellees  say  in  the  third  par- 
agraph of  their  brief  that  they  claim  that 
they  derive  their  title  from  W.  W.  Stone,  Au- 
ditor, and  that  this  deed  is  made  under  the 
provisions  of  the  second  section  of  the  act  of 
1888.  They  further  say  that  at  the  time  of 
the  execution  of  this  deed  the  title  to  this 
land  was  in  the  state,  and  they  further  say, 
remarkably  enough,  In  view  of  their  other 
contentions,  that  the  levee  board  never  held 
title  to  this  land  at  all,  and  that  those  sales 
passed  no  title  whatever.  If  the  appellees 
claimed  under  this  deed,  it  was  their  duty  to 
point  out  specifically  some  particular  sale 
under  which  they  claimed  before  they  could 
invoke  the  presumption  conferred  by  the  act 
of  1888.  In  the  case  of  National  Bank  of 
the  Republic  v.  L,  N.  O.  &  T.  Ry.,  72  Miss. 
447,  17  South.  7,  Cooper,  J.,  speaking  for  the 
court,  pointed  out  this  carefully  and  with 
great  precision.  In  concluding  that  opinion 
he  said:  "But  when  we  read  the  whole  act, 
and  consider  its  purpose,  as  shown  by  the 
preamble  and  by  the  body  of  the  act.  It  is 
evident  that  the  deed  Is  made  prima  facie 
evidence  in  aid  of  a  particular  claim  of  title 
made  by  the  state  under  some  designated  and 
particular  tax  sale.  The  purpose  of  the  deed 
authorized  to  be  made  by  the  Auditor  is  to 
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pass  some  particular  title  claimed  by  the 
state,  and  not  to  make  an  Instrument  in  form 
a  conveyance,  but  In  truth  carrying  no  es- 
tate. The  statute  did  not  contemplate  a  con- 
veyance from  the  state,  claiming  nothing  In 
the  land,  to  the  end  that,  as  against  the  orig- 
inal owner,  a  mere  presumption  should  be 
transformed  to  his  adversary.  One  claiming 
under  the  deed  of  the  Auditor  must  point  out 
the  title  which  the  state  claimed  to  own  and 
to  transfer  to  him.  He  cannot,  by  a  mere 
averment  that  a  sale  was  made  In  one  year 
or  another,  and  the  production  of  the  Au- 
ditor's deed,  put  his  adversary  to  prove  that 
In  fact  the  asserted  sale  was  never  made. 
To  give  this  effect  to  the  deed  would  be,  In 
effect,  to  hold  that  a  conclusive,  Instead  of  a 
prima  facie,  case  Is  made  by  Its  production, 
and  manifestly  this  was  never  contemplated." 
We  think  this  sound  beyond  all  controversy, 
and  reaffirm  It.  If,  then,  It  logically  follows, 
the  appellees  stand  and  claim  under  the  al- 
leged deed  of  the  Auditor,  they  must  specific- 
ally point  out  some  particular  sale  in  aid  of 
which  they  invoke  the  presumption  given  by 
the  act  of  1888,  and  this  they  have  wholly 
failed  to  do.  Wherefore  the  Auditor's  deed  is 
of  no  avail  to  them. 

Fifth.  The  appellees  claim  again,  amongst 
their  many  conflicting  claims,  that  their 
title  Is  deraigned  under  the  Gibbs-Green  de- 
cree from  the  commissioners  to  Eugene  Gor- 
don, and  from  Gordon  to  Evers,  and  from 
Evers,  by  decree  of  the  court,  to  Watson,  and 
from  Watson  to  the  Delta  &  Pine  Land  Com- 
pany ;  and  they  say  that,  In  view  of  the  fact 
that  Evers  conveyed  the  land  to  the  Delta  & 
Pine  Land  Company,  it  was  Immaterial 
whether  proper  decree  and  confirmation  of 
sale  to  Watson,  in  the  case  of  Watson  v. 
Evers  In  the  United  States  District  Court, 
was  shown  or  not  But  this  claim  must  fail 
for  the  reasons  now  to  be  pointed  out:  It  is 
shown,  by  paragraph  9  of  the  bill,  that  this 
land  was  sold  to  the  state  on  the  8th  day  of 
March,  1883,  for  the  taxes  of  1882.  The  bill 
then  shows,  In  the  next  paragraph,  that  on 
the  13th  of  March,  1885,  the  state  conveyed 
this  land  to  Jas.  D.  Stewart,  receiver.  The 
next  paragraph,  No.  11,  shows  that  this  land, 
which  had  been  sold  on  the  8th  of  March, 
1883,  to  the  state  of  Mississippi,  while  It  was 
the  property  of  Evers,  was  on  the  13th  day 
of  March,  1885,  conveyed  by  the  state  to 
Stewart,  receiver,  and  yet,  on  the  first  Mon- 
day of  March,  1886,  this  same  section,  after 
having  been  previously  sold  by  the  state  on 
the  13th  of  March,  1885,  was  pretendedly  sold 
again  for  the  taxes  of  1885,  and  struck  off  to 
the  state.  Now,  It  is  manifest  that  whatever 
title  Evers  had  was,  on  the  8th  of  March, 
1883,  sold  to  the  state,  and  the  title  then  ac- 
quired by  the  state  was.  In  turn,  conveyed  by 
the  state  on  the  13th  of  March,  1885,  to  Jas. 
D.  Stewart,  receiver,  so  that,  when  the  sale 
was  made  on  the  first  Monday  of  March, 
1886,  for  the  taxes  of  1885,  that  sale  was  ab- 


solutely void  under  the  case  of  Wlidberger  v. 
Shaw,  84  Miss.  442,  36  South.  539,  in  which 
we  held  that  lands  purchased  from  the  state 
after  February  1st  and  before  October  1st  are 
not  liable  for  taxation  for  the  year  In  which 
the  purchase  is  made,  and  therefore,  since 
this  land  had  been  sold  by  the  state  to 
Stewart,  receiver,  on  the  13th  of  March,  1885, 
it  could  not  legally  be  sold  on  the  first  Mon- 
day of  March,  1886,  for  the  taxes  of  1885; 
and  yet  this  Is  the  only  title  the  state  laid 
any  claim  to  at  the  time  when  the  Auditor 
executed  the  deed  In  question  to  the  appel- 
lees under  the  quieting  act  of  1888,  and,  this 
particular  sale  being  absolutely  void,  as  the 
bill  itself  shows,  there  was  no  title  whatever 
left  for  the  state  to  convey  under  that  act 

In  order  to  meet  this  predicament,  In  which 
appellees  have  placed  themselves  by  their 
own  evidence,  appellees  say  that  if  all  this 
was  true,  and  if  It  was  further  true  that 
there  was  no  proper  confirmation  of  the  sale 
from  Stewart,  receiver,  and  McKee,  commis- 
sioner, they  yet  acquired  the  title  of  Evers 
by  reason  of  the  conveyance  made  to  Evers, 
as  shown  by  paragraph  14  of  their  bill,  in 
which  deed  Evers  and  others  on  November 
13,  1886,  made  a  quitclaim  deed  to  the  Delta 
&  Pine  Land  Company  of  this  and  other  land. 
In  other  words,  appellees  would  claim,  ac- 
cording to  paragraph  14  of  their  bill,  under 
this  quitclaim  deed  from  Evers,  made  on  the 
13th  of  November,  1886,  when  they  have 
themselves  shown,  In  paragraphs  8,  9,  10,  and 
11  of  their  bill,  that  the  land  had  previously 
been  sold  twice  for  taxes  to  the  state — once 
on  March  8,  1883,  for  the  taxes  of  1882,  and 
that  title  had  been  sold  by  the  state  to 
Stewart,  receiver,  and  that  afterwards,  on 
the  first  Monday  of  March,  1886,  the  land 
was  again  sold  for  taxes  to  the  state  with- 
out authority,  since  no  taxes  were  due  for 
the  year  1885,  the  land  having  been  pre- 
viously sold  on  March  13,  1885,  to  Stewart, 
receiver.  Even  If  the  sale  In  1883  was  valid, 
manifestly,  Stewart  had  that  title,  and  Evers 
had  no  title  to  convey  on  the  11th  of  March. 
1886,  after  the  land  had  been  sold  for  taxes 
In  1883  to  the  state,  and  conveyed  in  1885 
by  the  state  to  Stewart,  receiver,  so  that  In 
a  wholly  different  view  of  this  case  It  Is 
clear  that  Independently  of  the  quieting  act 
of  1888,  and  Independently  of  Means  v.  Haley, 
if  It  had  meant,  as  it  does  not,  what  the 
learned  counsel  for  appellees  contend,  appel- 
lees had  no  way  by  which  to  acquire  this 
title,  except  through  a  conveyance  from 
Stewart,  receiver,  to  some  one  through  whom 
appellees  claim.  Paragraph  12  of  said  bill 
shows  that  Jas.  D.  Stewart,  receiver,  and 
James  McKee,  special  commissioner,  con- 
veyed section  25  to  Watson  on  the  11th  of 
March,  1886;  but  this  deed  was  objected  to 
by  the  appellants  for  the  want  of  any  author- 
ity whatever  shown  for  Stewart,  receiver, 
and  McKee,  special  commissioner,  in  the 
United  States  District  Court  for  the  South- 


Digitized  by  Google 


Miss.) 


JOHNSON  v.  6UCCESS  BRICK  MACHINERY  CO. 


957 


era  District  of  Mississippi,  to  convey  this 
property,  and  that  was  a  good  objection,  and 
should  have  been  sustained.  How,  then, 
could  counsel  for  the  appellees  logically  have 
contended  that  it  was  Immaterial  whether 
there  was  such  proper  decree  and  confirma- 
tion of  sale  to  Watson,  Id  the  case  of  Watson 
•  ▼.  Evers,  shown  by  the  record  or  not?  So  far 
as  this  record  discloses,  there  was  no  proof 
whatever  of  any  authority  on  the  part  of  this 
receiver,  Stewart,  and  this  special  commis- 
sioner, McKee,  to  make  this  deed,  and  there 
was  no  proof  that  the  act  of  the  receiver  and 
commissioner  In  making  the  deed  had  ever 
been  confirmed  by  the  federal  District  Court. 
The  objection,  as  stated,  should  have  been 
sustained,  and,  being  sustained,  there  was  a 
fatal  hiatus  in  the  chain  of  title  in  this  view 
on  the  part  of  the  appellees,  without  any  ref- 
erence whatever  to  the  act  of  1888  or  Means 
v.  Haley,  even  as  wrongly  understood  by  the 
learned  counsel  for  the  appellees. 

Sixth.  We  conclude  by  referring  merely, 
since  what  we  have  said  disposes  of  the  case, 
to  the  fact,  made  clear  by  the  record,  that 
every  alleged  sale  to  the  levee  board  in  this 
case  was  absolutely  null  and  void.  For  ex- 
ample, the  first  deed,  from  EH  Walts,  tax  col- 
lector, to  Field,  levee  treasurer,  was  void, 
under  Vassar  v.  George,  47  Miss.  730,  because 
the  deed  was  never  filed  for  redemption ;  and 
the  next  deed,  from  Eli  Walts  to  Field,  levee 
treasurer,  was  void  for  this  same  objection, 
and  also  for  the  further  reason  that  It  had  no 
seal,  as  required  at  that  time.  See  Gibbs  v. 
McGulre,  70  Miss.  646,  12  South.  829.  The 
next  deed,  from  J.  E.  Johnson,  sheriff,  to  the 
liquidating  levee  commissioners,  was  void 
under  Vassar  v.  George,  47  Miss.  729,  because 
no  proper  bonds,  as  required  by  the  statute, 
had  been  made.  But  this  opinion  is  already 
too  protracted.  We  merely  referred  to  the 
fact  that  all  these  sales  were  null  and  void 
in  passing. 

The  decree  of  the  court  below  is  reversed, 
and  the  bill  dismissed. 


JOHNSON  et  al.  v.  SUCCESS  BRICK  MA- 
CHINERY CO.    (No.  13.314.) 
< Supreme  Court  of  Mississippi.    May  11,  1908. 
On  Suggestion  of  Error,  June  29,  1908.) 

1.  Pleading  — Time  fob  Plea  —  Pleading 
Afteb  Default. 

In  an  action  on  a  note  against  the  admin- 
istrator of  the  maker,  deceased,  and  an  indorser. 
the  administrator,  relying  on  an  allegation  of 
the  declaration  that  the  note  had  been  probated, 
did  not  interpose  a  defense.  Plaintiff  showed 
by  his  testimony  that  the  note  had  not  been  pro- 
bated, and  was  barred  on  that  ground.  Held, 
that  the  refusal,  after  the  close  of  the  evidence, 
to  permit  the  administrator  to  file  a  plea  setting 
up  the  bar  by  the  failure  to  probate  within  the 
time  limited  by  statute,  was  erroneous. 

2.  Same  —  Amendment—  Special  Plea— Time 
fob  Filing. 

It  was  error,  also,  to  deny  a  motion,  made 
at  the  same  time  by  the  Indorser.  to  be  permitted 
to  file  a  special  plea  setting  up  that  he  indorsed 


the  note  as  surety  for  the  maker,  and  that  plain- 
tiff knew  this  at  the  time,  and  that,  as  plaintiff, 
by  failing  to  probate  the  note,  had  lost  his  right 
to  hold  the  administrator  liable,  the  indorser,  as 
surety,  had  been  discharged  from  liability. 

3.  Executors  and  Administrators — Claims 
Against  Estate— Failure  to  Probate. 

Under  Ann.  Code  1892,  8  1933,  providing 
that  all  claims  against  a  decedent  shall  be  pro- 
bated within  one  year  after  the  first  publication 
of  notice  to  creditors,  or  otherwise  the  same 
shall  be  barred,  etc.,  an  action  cannot  be  main- 
tained on  a  note  which  has  not  been  probated 
within  the  time  fixed. 

4.  Appeal  and  Error— Determination— Re- 
versal as  to  One  or  More  Coparties. 

Under  Code  1906,  §  4944,  providing  that  a 
judgment  may  be  affirmed  as  to  some  of  the  ap- 
pellants and  reversed  as  to  others,  and  one  of 
several  appellants  shall  not  be  entitled  to  a 
judgment  of  reversal  because  of  an  error  in  the 
judgment  against  another  not  affecting  bis  rights 
in  the  case,  etc.,  a  surety  on  a  note  is  entitled 
to  a  reversal  of  the  judgment  against  him,  on 
the  reversal  of  the  judgment  against  the  ad- 
ministrator of  the  deceased  maker  on  the  ground 
that  the  note  had  not  been  probated  within  the 
time  fixed  by  law,  since  the  estate  of  the  maker 
was  thereby  released  from  liability. 

5.  Principal  and  Surety— Release  of  Sure* 
ty. 

Where,  in  an  action  on  a  note  brought 
against  the  administrator  of  the  deceased  maker 
and  the  surety,  plaintiff  testified  that  the  note 
had  not  been  probated  within  the  time  fixed  by 
law.  proof  that  the  surety  indorsed  the  note  ns 
surety  for  the  maker,  and  that  plaintiff  knew 
such  fact  at  the  time  of  the  execution  of  the 
note,  was  a  complete  defense  for  the  surety. 
Calhoon,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Leflore  County; 
Sydney  Smith,  Judge. 

Action  by  the  Success  Brick  Machinery 
Company  against  W.  T.  Johnson  and  Ira  B. 
Bright,  administrator  of  W.  O.  Bacon,  de- 
ceased, on  a  note  executed  by  said  decedent 
and  Indorsed  by  defendant  Johnson  as  sure- 
ty. From  a  jugment  for  plaintiff,  defendants 
appeal.   Reversed  and  remanded. 

The  note  sued  on  was  given  to  secure  an 
extension  of  time  on  a  judgment  formerly 
obtained  against  Bacon  by  the  Success  Brick 
Machinery  Company.  Before  the  maturity 
of  the  note,  Bacon  died.  The  declaration 
alleges  that  the  note  sued  on  was  a  probated 
claim  against  the  estate  of  Bacon  and  would 
be  produced  on  the  hearing  of  the  cause. 
Bright,  the  administrator,  did  not  file  a  plea 
or  set  up  any  defense,  since  he  would  have 
had  none,  had  the  note  been  duly  probated. 
Upon  the  trial  the  proof  developed  the  fact 
that  the  note  had  not  been  probated,  but 
that  the  judgment  for  which  the  note  was 
given  had  been  probated;  and  the  adminis- 
trator then,  for  the  first  time,  was  Informed 
that  the  allegations  of  the  declaration  were 
not  borne  out  by  the  facts.  He  had  a  de- 
fense to  the  nnprobated  note,  the  same  being 
barred  by  the  one-year  statute  of  limitations 
for  probating  claims,  and  thereupon  filed  a 
motion  to  be  allowed  to  file  his  plea  before 
any  Judgment  had  been  entered  and  before 
the  court  had  passed  on  the  Instructions. 
The  defendant  Johnson  then  moved  the  court 
to  be  permitted  to  file  a  special  plea  setting 
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ap  the  fact  that  the  note  sued  on  was  in- 
dorsed by  him  as  surety  for  Bacon,  and  that 
plaintiff  knew  this  fact  at  the  time  of  the 
execution  of  the  note,  and  that  since  plaintiff 
had  failed  to  probate  the  note  as  required 
by  law,  and  had  therefore  lost  his  right  to 
hold  the  administrator  liable,  the  surety  had 
also  been  discharged  from  liability  on  said 
note.  The  court  overruled  both  motions,  and 
gave  a  peremptory  Instruction  to  find  against 
Johnson,  surety,  and  entered  a  judgment  by 
default  against  Bright,  administrator. 

Mayes  &  Longstreet,  Pollard  &  Hamner, 
and  McClurg,  Gardner  &  Whittlngton,  for 
appellants.  Klmbrough  &  Kimbrough  and 
Green  &  Green,  for  appellee. 

WHITFIELD,  O.  J.  It  very  clearly  ap- 
pears, we  think,  from  the  testimony,  that 
W.  T.  Johnson  signed  as  a  surety  only.  It 
also  appears  that  the  judgment  obtained  by 
the  appellee  against  W.  O.  Bacon  was  probat- 
ed, but  that  the  note  given  by  Bacon  and 
Johnson  to  secure  an  extension  of  time  for 
Bacon  within  which  to  pay  the  judgment  was 
not  probated.  The  declaration  had  averred 
that  the  note  was  probated.  The  administra- 
tor of  Bacon,  who  bad  died  before  suit,  filed 
no  plea  and  made  no  defense  at  first,  because, 
as  he  says,  he  supposed  the  allegation  of  the 
declaration  to  be  true,  and  did  not  care  to 
put  the  estate  to  the  expense  of  paying  costs 
and  an  attorney's  fee.  When,  in  the  pro- 
gress of  the  trial,  it  appeared  from  the  plain- 
tiff's own  testimony  that  the  note  had  not 
been  probated,  the  administrator  asked  leave 
to  file  a  plea  setting  up  the  failure  to  probate 
the  note  within  the  time  allowed  by  law  as 
a  discharge  of  the  principal  debtor,  Bacon. 
In  this  motion  asking  leave,  Bright,  the 
administrator,  stated  that  bis  reason  for 
not  having  filed  a  plea  was  that  the  declara- 
tion of  the  plaintiff  stated  that  the  note 
had  been  duly  probated,  that  said  note  and 
probate  thereof  were  in  the  hands  of  the 
plaintiff  and  controlled  by  him,  and  that 
the  administrator,  relying  upon  the  truth- 
fulness of  that  statement,  In  order  to  save 
expense  of  an  attorney's  fee,  etc.,  to  the  es- 
tate, had  not  filed  any  defense,  and  that 
the  administrator  did  not  know,  until  the 
plaintiff  by  his  own  evidence  showed  that 
said  note  had  not  been  probated,  that  that 
was  the  fact ;  but  the  said  administrator,  fur- 
ther in  support  of  his  motion,  stated  that 
the  plaintiff  had  introduced  all  of  his  evi- 
dence and  rested,  and  had  not  asked  for  a 
judgment  by  default  against  him,  the  said 
administrator,  and  that  the  plaintiff's  rights 
could  not  be  prejudiced  by  allowing  the  ad- 
ministrator's plea  to  be  filed,  since  the  said 
administrator  offered,  after  this  plea  had 
been  filed,  to  allow  all  the  evidence  thereto- 
fore introduced  to  be  considered  by  the  jury. 
At  the  same  time  the  defendant  W.  T.  John- 
son moved  the  court  to  be  permitted  to  file 
a  special  plea  setting  up  the  defense  that 


the  note  sued  on  was  signed  by  him  as  sure- 
ty, and  that  the  plaintiff  knew  at  the  time 
of  the  execution  of  the  note  sued  on  that 
defendant  and  said  Bacon  were  not  primari- 
ly liable,  and  knew,  further,  that  Johnson 
only  signed  said  note  as  surety  for  said  Ba- 
con, and  that  said  note  had  not  been  duly 
probated.  When  these  motions  were  pre- 
sented to  the  circuit  court,  this  statement 
was  made  by  the  court:  "The  foregoing 
motions  were  made  after  all  the  evidence  bad 
been  introduced,  and  both  aides  had  rested, 
and  after  both  the  plaintiff  and  the  defendant 
Johnson  had  requested  the  court  to  grant 
each  a  peremptory  instruction,  and  the  same 
had  been  fully  argued,  but  before  the  court 
had  announced  his  decision  In  the  matter." 
Thereupon  the  court  overruled  both  the  mo- 
tions, and  judgment  by  default  followed 
against  the  administrator,  and  a  judgment 
against  the  defendant  Johnson  upon  a  per- 
emptory instruction  from  the  court. 

We  think  the  court  erred  in  not  sustain- 
ing these  motions.  The  statement  quoted 
shows  that  the  ground  for  not  allowing  the 
motions  was  tbe  lateness  of  the  time  at 
which  they  were  presented;  but  we  think 
that  no  prejudice  could  have  occurred  to  the 
plaintiff  by  reason  of  sustaining  the  motions, 
and  the  merits  of  the  case  required  that  they 
should  be  sustained.  In  the  case  of  Cheairs* 
Ex'rs  v.  Cheairs'  Adm'rs,  81  Miss.  662,  it 
was  held  that  the  provisions  of  the  probate 
law  must  be  strictly  followed  in  the  mak- 
ing of  the  probate.  Section  1933  of  the  An- 
notated Code  of  1892  was  the  section  that 
both  parties  manifestly  understood  should  be 
invoked,  which  is  as  follows:  "All  claims 
against  the  estate  of  a  deceased  person, 
whether  due  or  not,  shall  be  registered,  pro- 
bated, and  allowed,  In  the  court -In  which  the 
letters  testamentary  or  of  administration 
were  granted,  within  one  year  after  tbe  first 
publication  of  notice  to  creditors  to  present 
their  claims;  otherwise  the  same  shall  be 
barred,  and  a  suit  shall  not  be  maintained 
thereon  in  any  court,  even  though  the  exist- 
ence of  the  claim  may  have  been  known  to 
the  executor  or  administrator."  This  suit 
could  not  possibly,  under  that  statute,  be 
maintained,  since  the  note  Itself  had  not 
i  been  probated.  This  case  Is  not  one  to  be 
j  controlled  by  the  ordinary  doctrine  that  mere 
nonaction  on  the  part  of  a  creditor,  where- 
by the  debt  is  barred  as  against  the  princi- 
pal, will  not  release  the  surety,  as  set  forth 
in  Johnson  v.  Planters'  Bank,  4  Smedes  & 
M.  165,  43  Am.  Dec.  480,  for  the  reason  that 
this  case  is  regulated  by  the  peremptory  and 
positive  provision  of  the  statute,  and  not  by 
the  general  rule  announced  In  Johnson  r. 
Planters'  Bank. 

The  judgment  must  necessarily  be  reversed 
as  to  the  administrator,  Bright,  for  the  rea- 
son given — the  failure  to  probate  the  note 
within  the  time  required  by  law.  But  coun- 
sel for  appellee  insist  that,  under  section 
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4044  of  the  Code  of  1906,  no  reversal  should 
follow  as  to  Johnson  because  of  a  reversal 
as  to  the  administrator.  That  section  Is  as 
follows:  "In  all  cases,  civil  and  criminal, 
a  judgment  or  decree  appealed  from  may 
be  affirmed  as  to  some  of  the  appellants 
and  be  reversed  as  to  others;  and  one  of 
several  appellants  shall  not  be  entitled  to  a 
judgment  of  reversal  because  of  an  error  In 
the  Judgment  or  decree  against  another,  not 
affecting  his  rights  in  the  case.  And  when 
a  judgment  or  decree  shall  be  affirmed  as 
to  some  of  the  appellants  and  be  reversed 
as  to  others,  the  case  shall  thereafter  be 
proceeded  with,  so  far  as  necessary,  as  if 
separate  suits  had  been  begun  and  prosecut- 
ed ;  and  execution  of  the  judgment  of  affirm- 
ance may  be  had  accordingly.  Costs  may  be 
adjudged  In  such  cases  as  the  Supreme  Court 
shall  deem  proper.**  But  the  exception  is 
stated  In  the  section  itself,  and  that  Is  that 
one  of  several  appellants  may  be  entitled  to 
a  judgment  of  reversal  because  of  an  error 
In  the  Judgment  or  decree  against  another, 
where  that  Judgment  affects  his  rights  in 
the  case.  Clearly,  here,  the  error  In  the 
judgment  as  to  Bright  directly  affects  the 
right  of  Johnson  In  the  case,  since  the  judg- 
ment against  Bright  is  reversed  because  of 
the  failure  to  probate  the  note,  which  entire- 
ly releasee  the  principal  debtor. 

But  there  is  another  reason  supporting 
a  reversal  as  to  Johnson,  which  is  this: 
That  Johnson  offered  to  prove,  and  asked 
to  be  permitted  to  prove,  under  the  special 
plea  he  desired  to  file,  that  the  creditor  knew 
he  was  not  primarily  liable  and  had  full 
knowledge  of  the  fact  that  he  signed  as  a 
mere  surety.  On  this  point  this  court  said 
in  Meggett  v.  Baum,  67  Miss  22:  "It  is  the 
knowledge  of  the  creditor  that  the  several 
parties  sustain  to  each  other  the  relation 
of  principal  and  surety,  which  makes  it 
inequitable  for  him  to  so  act  towards  the 
principal  as  to  vary  the  rights  of  the  real 
surety.  It'  is,  therefore,  not  the  form  of 
the  instrument  by  which  parties  have  bound 
themselves,  but  the  fact  that  one  Is  princi- 
pal and  the  other  surety,  as  between  them- 
selves, and  that  this  is  known  to  the  creditor." 
Under  this  authority,  as  applied  to  what 
Johnson  offered  to  prove  under  the  special 
plea  which  he  asked  leave  to  file,  it  Is  clear 
that  that  plea  should  have  been  permitted 
to  be  filed,  and  that  It  constituted,  If  sustain- 
ed by  evidence,  a  perfect  defense  for  John- 
son. 

It  follows  that  the  judgment  must  be  revers- 
ed as  to  both  Bright  and  Johnson,  and  the 
cause  remanded. 

On  Suggestion  of  Error. 

PER  CURIAM.  Suggestion  of  error  over- 
ruled. 

CALHOON,  J.  (dissenting).  I  dissent  from 
the  overruling  of  the  suggestion  of  error, 


and  think  we  went  wrong  In  the  original 
case  in  relieving  the  surety  because  the  payee 
did  not  probate  the  note  against  the  princi- 
pal signer. 


YAZOO  &  M.  V.  R.  CO.  v.  LANE  (No. 
18,236.) 

(Supreme  Court  of  Mississippi.   June  15,  1908.) 

,  Damages— Excessivxness— Pebsonaz.  Inju- 
ries. 

A  passenger  fell  into  an  unguarded  and  un- 
lighted  ditch  adjoining  defendant's  station  plat- 
form at  oigbt.  He  sustained  a  severe  injury  to 
his  head,  side,  and  hip,  causing  severe  pain,  and 
his  feet  dragged  when  he  walked.  He  was 
nervous,  suffered  constant  attacks  of  headache 
and  neuralgia,  and  was  thereafter  unable  to 
work.  His  physician  testified  that  he  had  trau- 
matic pleurisy,  with  possibly  a  rupture  of  the 
big  muscles,  and  that,  after  having  the  pleurisy, 
small  adhesions  were  left,  which  he  would  never 
get  rid  of;  that  there  was  a  separation  of  the 
suture  on  the  head,  which  might  have  been  caus- 
ed by  a  blow.  Held,  that  a  verdict  for  $10,450 
was  excessive,  and  should  be  reduced  to  $6,000. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §§  357-396.] 

Appeal  from  Circuit  Court,  Wilkinson 
County;  M.  H.  Wilkinson,  Judge. 

Action  by  J.  E.  Lane  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed,  on  condition. 

Suit  was  brought  for  $20,000  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  by  falling  into  a  ditch  dug 
In  front  of  the  depot  of  defendant  The  tes- 
timony shows  that  the  ditch  had  been  dug 
by  a  contractor  in  the  employ  of  the  railroad 
company  for  the  purpose  of  removing  the 
depot;  that  It  was  dug  on  the  day  of  the 
night  on  which  plaintiff  received  his  injuries; 
that  the  night  was  dark,  and  there  were  no 
lights  to  warn  persons  of  the  presence  of 
the  ditch,  which  was  so  constructed  that  It 
was  necessary  to  cross  It  in  order  to  enter  the 
depot;  that  there  was  a  plank  12  Inches  wide 
placed  across  said  ditch,  but,  the  night  being 
very  dark,  plaintiff,  who  went  to  the  depot 
for  the  purpose  of  purchasing  a  ticket  and 
becoming  a  passenger  on  defendant's  train, 
did  not  see  the  plank,  but  missed  it  and 
walked  into  the  ditch,  fell,  was  knocked  un- 
conscious, and  received  injuries  about  the 
side  and  head,  from  which  he  suffered  great 
pain,  and  which  resulted  in  serious  sickness 
and  loss  of  time. 

Plaintiff  testified  as  follows  concerning  the 
Injury  he  received:  "I  fell  In  a  hole,  and 
struck  my  head  against  something,  and  was 
knocked  unconscious.  I  think  It  was  the 
plank  that  was  put  across  there  to  walk  on. 
I  guess  I  was  unconscious  for  several  min- 
utes. There  was  no  light  whatever  there. 
I  could  not  see  my  hand  In  front  of  me.  It 
was  so  dark  that,  if  there  was  a  plank  there, 
I  could  not  see  It.  There  was  no  ditch  there 
the  day  I  went  there.  My  head  hit  against 
something,  and  I  hardly  knew  how  It  was 
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done.  I  got  my  aide  hurt.  I  struck  my  hip 
also.  Something  pointed  hit  me  in  the  tem- 
ple when  I  fell,  and  nearly  all  the  skin  was 
knocked  off  my  face.  I  didn't  know  what  I 
hit  against.  I  had  a  severe  pain  In  my  side, 
and  ever  since  have  had  a  numb  feeling  In 
that  side,  and  my  feet  drag  when  I  walk.  I 
am  also  very  nervous,  and  am  subject  to  con- 
stant attacks  of  headache  and  neuralgia.  I 
tried  to  work  two  days,  but  could  not,  but 
took  high  fever,  and  had  to  quit  work  and  go 
to  bed,  and  was  laid  up  three  weeks,  and 
since  then  have  not  been  able  to  do  much  of 
anything;  had  to  give  up  my  Job  on  account 
of  It." 

His  attending  physician  stated  that  he  is 
extremely  nervous,  and  suffers  with  severe 
headaches  all  the  time,  which  he  (the  phy- 
sician) attributes  to  the  injury  on  the  bead; 
that  when  he  was  sick  he  had  a  case  of  trau- 
matic pleurisy,  and  possibly  a  rupture  of  the 
fiber  of  the  big  muscles;  that,  after  having 
pleurisy,  small  adhesions  were  left,  which  be 
would  never  get  rid  of,  and  that  he  (the 
physician)  did  not  believe  that  he  would  ever 
get  rid  of  the  Injury  in  the  bead;  that  there 
was  a  separation  of  the  suture  on  the  head, 
which  might  have  been  caused  by  a  blow,  or 
which  might  have  been  natural;  but  he  did 
not  think  it  would  reasonably  be  natural. 

The  case  was  submitted  to  a  jury  on  In- 
structions from  the  court,  and  a  verdict  wasr 
returned  for  $10,450,  and  the  railroad  com- 
pany appeals. 

Mayes  &  Longstreet,  for  appellant.  Green 
■&  Green,  for  appellee. 

WHITFIELD,  C.  J.  We  think  the  verdict 
In  this  case,  on  the  facts  disclosed  by  the 
record  as  a  whole,  carefully  considered,  must 
be  held  to  be  excessive. 

If  the  appellee  will  remit  down  to  $0,000, 
the  Judgment  will  be  affirmed,  at  the  cost 
of  appellee  In  this  court;  otherwise,  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


ADAMS,  State  Revenue  Agent,  v.  SAUNDERS 
ct  al.    (No.  13,207.) 

{Supreme  Court  of  Mississippi.   June  29,  1908.) 

1.  Taxation— Tax  Collectors— Failure  to 
Pat  Over  Taxes  Collected— Penalties- 
Statutes. 

The  clause  in  Rev.  Code  1880,  §  548,  brought 
forward  into  Ann.  Code  1892,  8  3840.  authoriz- 
ing judgment  for  failure  of  a  tax  collector  to 
pay  taxes  collected  for  30  per  cent,  per  annum 
damages,  though  found  in  Code  1906.  §  4357,  is 
repealed  by  the  act  of  1904  (Laws  1904,  p.  216, 
c.  161),  amending  Code  1906,  §  4357.  reducing 
the  penalty  to  30  per  cent,  damages  and  6  per 
cent,  interest. 

2.  Statutes— Penal  Statutes  —  Construc- 
tion. 

The  statute  imposing  damages  for  the  fail- 
ure of  a  tax  collector  to  pay  over  taxes  col- 
lected is  penal,  and  must  be  strictly  construed, 


and  the  conduct  of  the  offender  must  come  strict- 
ly within  the  terms  of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  44,  Statutes,  f|  322,  323.] 

3.  Taxation  —  Collection  of  Taxes  —  Lia- 
bility of  Collector. 

A  county  tax  collector  promptly  paid  the 
taxes  due  the  county  as  shown  by  the  tax  books 
but  withheld  taxes  collected.  A  part  of  the 
amount  withheld  was  damages  collected  by  him. 
a  part  was  money  paid  to  him  for  taxes  due  to 
separate  school  districts  and  a  part  was  an  over- 
payment of  the  true  amount  of  taxes  due  from 
a  number  of  taxpayers.  Held  that,  though  the 
collector,  having  collected  the  funds  in  his  offi- 
cial capacity,  was  obliged  to  pay  the  same  into 
the  county  treasury,  he  was  not  liable  to  the 
penalty  imposed  for  nonpayment  of  taxes  col- 
lected ;  the  object  of  the  statute  imposing  the 
penalty  being  to  force  a  prompt  payment  into 
the  treasury,  after  collection  of  all  taxes  doe 
the  county  and  state. 

4.  Same. 

The  Governor  and  Attorney  General  may. 
at  any  time  before  rendition  of  the  decree,  make 
the  proper  certificate,  resulting  in  the  remitting 
of  the  damages  for  the  failure  of  a  county  tax 
collector  to  pay  the  state  and  county  taxes  col- 
lected by  him. 

5.  Same. 

The  amount  collected  by  a  county  tax  col- 
lector and  withheld  bears  the  legal  rate  of  in- 
terest from  the  date  the  amount  was  due  to  the 
date  of  payment. 

Appeal  from  Chancery  Court,  Oktibbeha 
County ;  J.  Q.  Robins,  Chancellor. 

Suit  by  Wirt  Adams,  state  revenue  agent 
against  H.  T.  Saunders,  former  sheriff  and 
tax  collector  of  Oktibbeha  county,  and  oth- 
ers. From  a  decree  granting  Insufficient  re- 
lief, complainant  appeals,  and  defendants 
take  cross-appeal.    Reversed  and  remanded. 

See  42  South.  602. 

This  is  a  suit  by  the  state  revenue  agent 
against  Saunders,  sheriff  and  tax  collector  of 
Oktibbeha  county,  and  the  sureties  on  his 
official  bond  as  tax  collector,  and  is  here  on 
the  second  appeal  from  decree  of  the  chancery 
court  of  said  county.  The  original  and 
amended  bills  of  complaint  charge  that 
Saunders,  as  tax  collector,  wrongfully  with- 
holds from  the  county  treasury  the  sum  of 
$1,010.80  collected  from  taxpayers  of  said 
county  in  the  year  1898,  and  the  further  sum 
of  $1,360  collected  from  the  taxpayers  in  the 
year  1891,  making  a  total  of  $2371.08,  for 
which  he  has  failed  utterly  to  account  The 
above  figures  were  obtained  by  an  examina- 
tion of  the  cash  books  of  the  tax  collector 
and  stub  tax  receipts  on  file  In  the  chancery 
clerk's  office.  Itemized  statements  for  each 
year  are  filed  with  the  bill  of  complaint 
The  original  bill  was  filed  July  2L  1904,  and 
the  amended  bill  and  exhibits  were  filed  on 
August  9th  of  the  same  year.  The  revenue 
agent  demands  of  the  tax  collector  and  his 
sureties  the  $2,371.08  with  30  per  cent  per 
annum  Interest  from  the  date  of  default  till 
payment  is  made.  The  answer  of  the  defend- 
ants denies  the  material  allegations  of  the 
complainant's  bill,  and,  the  issue  being  Join- 
ed, the  facts  of  the  case  were  agreed  to  be  as 
follows,  to  wit : 


Digitized  by  Google 


Miss.) 


ADAMS  v.  SAUNDERS. 


901 


"It  is  formally  agreed  by  the  several  par- 
ties to  this  suit  that  during  the  years  1890 
and  1881  H.  T.  Saunders  was  the  acting  sher- 
iff and  tax  collector  in  and  for  the  county  of 
Oktibbeha,  and  that  tbe  codefendnnts  named 
in  the  amended  bill  of  complaint  filed  herein 
were  the  sureties  on  the  bond  of  said  sheriff 
and  tax  collector;  they  being  sureties  on  the 
tax  collector's  bond. 

"Second.  It  is  agreed  that  during  the  year 
1800  and  1891  the  said  H.  T.  Saunders,  tax 
collector,  settled  with  the  county  of  Oktibbeha 
by  paying  over  to  the  proper  officer  of  said  j 
county  all  of  the  money  with  which  be  was  ; 
charged  by  the  clerk  of  the  board  of  super-  ■ 
visors  of  said  county,  and  which  was  charge-  ■ 
able  against  him  as  shown  by  tbe  books  of  | 
the  county  auditor ;  that  his  settlements  with 
the  treasurer  of  said  county  were  made  in 
strict  conformity  with  all  legal  requirements, 
in  so  far  as  paying  over  all  with  which  he 
was  charged ;  that  these  settlements  were  ap- 
proved by  the  chancery  clerk  In  his  official 
capacity  as  county  auditor,  and  duly  and  le- 
gally submitted  to  the  board  of  supervisors  of 
said  county,  and  were  by  said  board  accepted 
and  approved ;  that  the  said  tax  collector  was 
charged  upon  the  books  of  said  county  auditor 
with  the  full  amount  due  to  the  said  county 
upon  tbe  real  and  personal  assessment  there- 
of, according  to  the  assessment  rolls  of  said 
county,  and  including  all  additional  assess- 
ments, made  by  the  tax  collector  and  other- 
wise, and  according  to  the  legal  levy  or  rate 
of  taxation  for  the  years  1890  and  1891.  re- 
spectively, with  the  proper  allowance  for  such 
assessments  as  were  insolvent  or  not  collect- 
ible; and  that  the  net  sum  thus  ascertained 
was  the  sum  with  which  the  said  tax  collector 
was  charged,  and  was  the  sum  which  he  paid 
into  the  county  treasury,  in  conformity  with 
all  the  forms  and  requirements  of  law,  and 
that  the  same  was  received  by  the  proper  of- 
ficials of  said  county  in  full  satisfaction  of 
defendants'  liability  and  indebtedness  to  said 
county  as  it  appeared  from  their  books. 

"Third.  It  is  agreed  that  the  statements  of 
accounts  filed  as  Exhibits  A  and  B  are  true 
and  correct  statements  taken  from  the  books 
of  said  sheriff  and  tax  collector,  to  wit :  That 
the  said  collector  collected  for  the  year  1890, 
exclusive  of  polls,  the  total  sum  of  $32,718.93 ; 
that  he  paid  over  to  the  state.  $6,543.58 ;  that 
he  paid  into  the  county  treasury  $24,178.32 ; 
that  he  was  entitled  to  commissions  amount- 
ing to  $985.25 ;  that  the  amount  of  $1,010.80 
was  not  accounted  for,  either  to  the  state  or 
to  the  county ;  that  the  said  collector  collect- 
ed for  the  year  1891,  exclusive  of  polls,  the 
sum  of  $30,870.71 ;  that  he  paid  over  to  the 
state  $5,402.37 ;  that  he  paid  into  the  county 
treasury  $22,868.18;  that  he  was  entitled  to 
commissions  amounting  to  $1,239.85;  that  the 
amount  of  $1,360.31  was  not  accounted  for, 
either  to  the  state  or  to  the  county.  It  Is  fur- 
ther admitted  that  tbe  amounts  paid  into  the 
treasury,  as  shown  in  Exhibits  A  and  B.  were 
the  amounts  shown  by  the  auditor  to  be  due 
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the  county  and  the  amounts  with  which  the 
said  collector  was  charged  It  is  further  ad- 
mitted that  one-third  of  the  amount  of  the 
above,  referred  to  as  being  unaccounted  for 
during  the  year  1890,  accrued  as  a  result  of 
collecting  damages  in  the  manner  and  form 
set  forth  hereinafter  as  article  or  section  4 
of  this  agreement,  and  that  one-third  of  said 
amount  was  collected  by  the  said  tax  collect- 
or in  the  manner  and  form  to  be  hereinafter 
mentioned  and  described  In  section  5  of  this 
agreement,  and  one-third  as  indicated  in  sec- 
tion 6  thereof ;  that  for  the  year  1891  the  same 
thing  is  true,  one-third  of  the  sum  mentioned 
as  unaccounted  for  was  collected  in  the  man- 
ner first  above  described,  to  wit,  as  damages, 
and  one-third  as  school  tax  mentioned  In  said 
section  5  of  this  agreement,  and  one-third  as 
outlined  In  section  6  thereof. 

"Fourth.  It  Is  further  admitted  and  agreed 
that  the  said  tax  collector  collected  from  one 
John  Doe,  an  individual  taxpayer  of  said 
county,  the  sum  of  $110  for  taxes  due  for  the 
year  1891,  and  that  he  entered  the  said  col- 
lection as  $110  in  the  book  of  entries  required 
by  law  to  be  kept  for  that  purpose;  that  he 
Issued  to  the  said  John  Doe  a  tax  receipt  for 
$10,  and  returned  a  duplicate  of  said  tax  re- 
ceipts, as  required  by  law ;  that  the  amount  of 
taxes  due  from  said  John  Doe  for  the  fiscal 
year,  1891  was  $100,  the  said  $100  being  the 
amount  due  upon  the  valuation  with  which 
the  said  John  Dee  was  assessed,  and  with 
which  the  said  tax  collector  was  charged  by 
the  clerk  of  the  board  of  supervisors;  that 
the  said  tax  collector  paid  Into  the  treasury 
of  said  state  and  of  said  county  the  sum  of 
$100,  the  said  amount  of  taxes  due  upon  said 
valuation,  and  retained  for  himself  as  dam- 
ages thereon  the  sum  of  $10 ;  that  the  collec- 
tion was  made  after  the  15th  day  of  Decem- 
ber of  the  year  In  which  the  taxes  were  due ; 
that  the  said  $10  was  not  entered  in  the  book 
of  entries,  nor  on  the  tax  receipt  of  John 
Doe,  nor  on  the  stub  duplicate  receipt  retain- 
ed as  damages,  and  the  fact  that  it  was  in- 
tended as  damages  was  not  disclosed  to  the 
said  John  Doe,  nor  known  to  him  to  be  such, 
but  that  tbe  same  was  voluntarily  paid  by 
the  said  John  Doe  to  the  said  tax  collector 
as  a  part  of  the  taxes  of  said  Doe. 

"Fifth.  It  is  agreed  and  admitted  further: 
That  Richard  Roe  Is  a  resident  taxpayer  of 
the  city  of  Starkvllle,  county  of  Oktibbeha, 
and  that  all  the  property  of  said  Richard  Roe 
lies  within  the  corporate  limits  of  the  city  of 
Starkvllle.  That  the  said  property  is  assess- 
ed at  a  valuation  of  $10,000.  That  during 
tbe  year  1891  the  said  city  of  Starkvllle  con- 
stituted what  is  known  as  a  separate  school 
district  In  said  county.  That  the  board  of 
supervisors  of  said  county  had  no  right  to 
levy  or  collect  school  taxes  from  the  property 
of  persons  situated  or  residing  in  said  school 
district  That  for  and  during  the  year  1891 
the  board  of  supervisors  of  said  county  made 
the  following  tax  levy,  to  wit:  On  account 
of  common  county,  3%  mills;  on  account  of 
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school  fund,  3  mills ;  on  account  of  railroads, 
4  mills ;  on  account  of  bonds,  1  mill — making 
a  total  levy  of  11%  mills.  That  the  state  levy 
was  3%  mills,  making  a  total  levy  upon 
which  said  tax  collector  was  to  collect  for  the 
state  and  county  15  mills.  That  this  rate  was 
to  be  collected  from  all  citizens  of  Oktibbeha 
county,  except  from  those  taxpayers  whose 
property  was  located  in  the  said  separate 
school  district.  That  from  those  taxpayers 
whose  property  was  so  located  the  rate  upon 
which  the  tax  collector  was  to  collect  was  15 
mills,  less  3  mills,  the  amount  levied  for 
school  purposes,  or  12  mills;  they  not  being 
liable  for  this  school  levy.  That  in  making 
up  the  account  with  which  the  tax  collector 
was  charged  the  clerk  charged  the  tax  col- 
lector upon  this  item  upon  a  valuation  of 
$10,000  at  the  rate  of  12  mills,  making  $120. 
Then,  when  said  tax  collector  came  to  col- 
lect the  taxes  from  said  Richard  Roe,  he  fail- 
ed to  discriminate  between  him  and  the  resi- 
dents of  the  county  at  large,  but  collected 
from  him  at  the  rate  of  15  mills  upon  the 
said  valuation  of  $10,000,  thereby  collecting 
$150.  That  this  amount  was  voluntarily  paid 
by  the  said  Richard  Roe,  without  compulsion 
on  the  part  of  the  tax  collector.  That  the 
said  taxpayer  did  not  disclose  to  the  said 
tax  collector  that  this  was  an  illegal  tax,  nor 
did  he  give  the  defendant  tax  collector  notice 
that  he  would  seek  to  recover  by  suit  or  other- 
wise the  amount  thus  paid  to  the  said  tax 
collector.  When  the  said  tax  collector  came 
to  settle  with  the  proper  officer  for  the  state 
and  county,  he  paid  them  only  such  amounts 
as  he  was  charged  with,  to  wit,  $120,  retain- 
ing the  amount  which  he  had  wrongfully  col- 
lected, to  wit,  $30,  which  amount,  as  stated, 
had  not  been  charged  to  him.  It  is  further 
agreed  that  the  board  of  supervisors  had  no 
right  to  levy  this  tax  upon  the  property  In 
the  school  district,  and  that  it  did  not  intend 
to  levy  to  cover  such  property,  and  that  it  had 
no  legal  right  to  collect  such  taxes,  nor  had 
the  sheriff  the  legal  right  or  power  to  collect 
same. 

"Sixth.  It  is  agreed  and  admitted  further 
that  John  Stiles  during  each  of  the  years 
1890  and  1891  was  assessed  upon  the  real  es- 
tate and  personal  rolls  of  the  said  county  in 
the  aggregate  sum  of  $10,000;  that  he  was 
legally  liable  to  the  state  for  taxes  thereon 
amounting  to  $40 ;  that  he  was  legally  liable 
to  the  county  for  the  taxes  thereon,  amount- 
ing to  $160;  that  the  said  tax  collector  col- 
lected from  the  said  John  Stiles  on  the  1st 
day  of  November  in  each  of  said  years  the 
sum  of  $230,  giving  him  therefor  official  tax 
receipts  in  the  usual  form ;  that  the  said  col- 
lections were  duly  entered  In  full  as  made 
upon  the  tax  collector's  books,  and  In  bis  set- 
tlements he  paid  over  to  the  state  thereon  the 
sum  of  $40  and  to  the  county  the  sum  of  $160 
in  each  of  said  years;  that  the  collector  did 
not  account  for  or  pay  over  to  either  the 
state  or  to  the  county  the  overcollected  sum 


of  $30  made  by  him  in  each  of  the  said 
years;  and  that  he  now  retains  the  said 
amounts. 

"Seventh.  It  is  lastly  agreed  and  admitted 
that  the  said  tax  collector  has  now  on  hand, 
as  a  result  of  the  collections  made  as  above 
stated,  the  amounts  stated  as  Exhibits  A  and 
B,  and  for  the  years  therein  mentioned." 

Upon  this  agreed  statement  of  facts  and 
the  pleadings  the  cause  was  submitted  to  the 
chancery  court  of  Oktibbeha  county,  at  the 
August  term,  1905,  and  the  bill  was  dismissed, 
from  which  decree  of  the  court  an  appeal  was 
taken  by  the  revenue  agent  to  this  court, 
and  after  due  deliberation  the  Supreme  Court 
rendered  an  opinion  holding  that  Saunders, 
tax  collector,  would  have  to  pay  Into  the 
county  treasury  the  moneys  which  he  had 
collected,  amounting  to  $2,370,  having  col- 
lected the  same  as  tax  collector,  and  re- 
versed the  decree  of  the  chancery  court,  and 
remanded  the  cause,  with  instructions  to  the 
lower  court  to  enter  a  decree  for  the  amount 
of  $2,370,  with  such  damages  as  la  allowed 
by  law,  to  be  ascertained  by  an  accounting. 
After  the  cause  was  remanded,  the  Gover- 
nor and  Attorney  General  made  a  certificate, 
as  is  provided  by  the  statute,  and  the  county 
auditor  remitted  the  damages.  The  defend- 
ants applied  to  the  court  to  amend  their  an- 
swer, and  pleaded  this  fact,  and  filed  as  ex- 
hibits to  their  amended  answer  the  certifi- 
cates of  the  Attorney  General  and  the  Gover- 
nor, together  with  the  order  of  the  county 
auditor  remitting  the  damages.  The  court 
then  heard  the  cause  on  the  agreed  state 
ment  of  facts,  and  entered  a  decreee  against 
Saunders,  tax  collector,  and  the  sureties  on 
his  bond,  for  the  $2,370.31  and  30  per  cent 
damages,  with  6  per  cent  interest  on  both  the 
principal  and  the  damages,  amounting  to  $&- 
135.36.  From  this  decree  the  state  revenue 
agent  took  this  appeal,  and  the  defendants 
took  a  cross-appeal,  and  the  cause  is  here 
now  with  the  following  assignments  of  error 
by  appellant:  "(1)  The  court  erred  in  permit- 
ting the  appellees  to  file  at  the  hearing  of  this 
cause  the  amended  answer  and  the  exhibits 
thereto.  (2)  In  refusing  to  enter  the  judg- 
ment of  the  Supreme  Court  according  to  the 
mandate  of  that  court,  without  further  plead- 
ings or  additional  evidence.  (3)  In  render- 
ing the  decree  for  30  per  cent  damages,  with 
6  per  cent,  per  annum  from  September  10. 
1890,  and  September  10,  1891,  up  to  and  in- 
cluding the  date  of  the  judgment  instead  of 
damages  at  the  rate  of  30  per  cent  per  an- 
num on  the  amount  due  from  the  dates  shown 
In  the  agreed  statement  of  facte." 

O.  G.  Johnston,  for  appellant  Carroll  4 
Magruder  and  Alexander  &  Alexander,  for 

appellees. 

WILLIAMSON,  Special  Judge.  It  stands 
decided  in  this  cause  that  Tax  Collector 
Saunders  and  the  sureties  on  his  official  bond 
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must  pay  Into  the  county  treasury  the  money 
collected  by  him  as  tax  collector  in  the  years 
1890  and  1891,  amounting  to  $2,370.31.  This 
was  determined  by  the  opinion  of  this  court 
on  the  final  appeal,  which  reversed  the  de- 
cree of  the  chancery  court  dismissing  the 
suit,  and  remanded  the  cause,  with  instruc- 
tions to  the  lower  court  to  enter  judgment 
for  the  sum  of  $2,370.31,  with  such  damages 
as  are  allowed  by  law,  to  be  ascertained  by 
an  accounting.  The  question  whether  dam- 
ages are  allowed  by  law,  and  the'  ascertain- 
ment of  the  amount  of  damages,  if  any,  were 
left  to  be  determined  by  the  lower  court. 
After  the  cause  was  remanded,  the  lower 
court  entered  a  decree  against  Saunders  and 
his  sureties  for  $2,370.31,  and  added  30  per 
cent  damages,  and  charged  Interest  at  6  per 
cent  per  annum  on  the  principal  and  dam« 
ages  from  the  time  the  money  should  have 
been  paid  to  the  date  of  the  decree,  the  sum 

total  being  $  .    From  this  decree  the 

revenue  agent  appealed,  and  the  defendants 
took  cross-appeal. 

The  questions  raised  on  this  appeal  and 
cross-appeal  are  as  follows:  First.  Should 
not  the  lower  court  have  charged  damages 
at  the  rate  of  30  per  cent,  per  annum?  Sec- 
ond. Should  any  damages  at  all  have  been 
charged,  under  the  facts  In  this  case?  Third. 
If  damages  were  chargeable  against  the  tax 
collector,  they  were  not  legally  remitted  by 
the  Governor  and  Attorney  General? 

We  answer  unhesitatingly  that  It  would 
have  been  error  to  have  charged  30  per  cent, 
per  annum  damages  in  this  case,  even  if  it 
be  admitted  that  the  money  withheld  had 
been  due  the  county  for  taxes  collected. 
While  the  law  In  force  at  the  time  the  settle- 
ments should  have  been  made  by  the  tax 
collector,  In  1890  and  1891,  Imposed  a  penalty 
of  30  per  cent,  per  annum  damages  for  failure 
to  report  and  pay  over  taxes  collected  and 
due  the  county,  when  this  suit  was  brought 
this  law  had  been  repealed  by  the  act  of 
1904,  and  the  penalty  reduced  from  30  per 
cent,  per  annum  damages  to  30  per  cent  dam- 
ages and  6  per  cent  Interest  on  the  principal 
and  the  damages.  This  had  been  the  law 
since  1904,  and  is  now  the  law.  We  cannot 
assent  to  the  contention  of  counsel  for  the 
revenue  agent  that  the  latter  clause  of  sec- 
tion 548,  Rev.  Code  1880,  and  the  correspond- 
ing section  brought  forward  in  the  Codes 
of  1892  (section  3840)  and  1906  (section  4357) 
nullifies  the  act  of  1904,  which  is  brought 
forward  as  part  of  section  4357  of  the  Code 
of  1906.  These  sections  deal  with  matters 
of  practice.  After  providing  that  suits  to  re- 
cover taxes  not  reported  and  paid  in  by  the 
collector  shall  be  preference  cases  and  tried 
at  the  first  term,  It  is  provided  that  Judg- 
ment shall  be  given  for  the  amount  of  taxes 
collected  and  not  paid  in,  "with  30  per  cent, 
per  annum  damages  aforesaid."  This  sec- 
tion providing  for  30  per  cent,  per  annum 
damages  being  repealed  by  the  act  of  1904 


(Laws  1904,  p.  216,  c.  161),  this  clause,  pro- 
viding for  judgment  "with  30  per  cent  per 
annum  damages  aforesaid,"  must  fall  with 
it  The  manifest  Intention  of  the  Legisla- 
ture in  all  this  legislation  was  to  change  the 
penalty  from  30  per  cent,  per  annum  to  30  per 
cent,  and  6  per  cent,  per  annum.  It  was 
clearly  an  oversight  in  the  Legislature  to 
bring  forward  the  section  with  this  clause 
in  it,  when  the  law  reducing  the  penalty  is 
brought  forward  at  the  same  time.  Both  can- 
not consistently  stand.  The  incidental  clause 
must  yield.  This  disposes  of  appellant's 
third  assignment  of  error. 

As  to  the  first  and  second  assignments  of 
error,  we  are  of  the  opinion  that  the  lower 
court  did  not  err  In  permitting  appellees  to 
file  an  amended  answer,  with  exhibits  there- 
to, and  did  not  err  in  refusing  to  enter  judg- 
ment on  the  mandate  of  this  court  without 
further  pleadings  or  additional  evidence. 

We  will  dispose  of  the  errors  complained  of 
by  cross-appellants  in  discussing  the  second 
and  third  questions  announced  in  the  opening 
of  this  opinion  to  be  raised  on  this  appeal. 
"Should  any  damages  at  all  have  been  charg- 
ed against  Saunders  under  the  facts  of  this 
case?"  We' think  not.  The  statute  imposing 
the  damages  is  highly  penal,  and  must  be 
strictly  construed,  and  the  conduct  of  the 
offender  must  be  shown  to  come  strictly  with- 
in the  terms  of  the  law  Imposing  the  penalty. 
The  object  and  purpose  of  the  enactment  of 
the  statute  imposing  this  heavy  penalty  was 
to  force  the  prompt  report  and  payment  into 
the  treasury  after  collection  of  all  taxes  due 
the  county  and  state.  In  the  agreed  state- 
ment of  facts,  it  is  admitted  that  the  funds 
withheld  by  Saunders  were  not  taxes  due  the 
county,  in  the  sense  of  the  word  "taxes"  used 
in  the  statute.  One-third  of  the  amount 
sued  for  was  damages  collected  by  the  collect- 
or after  December  15th,  which  would  not  go 
to  the  county,  If  rightfully  collected,  but  to 
the  tax  collector.  One-third  of  the  amount 
was  money  paid  to  the  county  tax  collector 
when  the  taxes  were  due  to  a  separate  school 
district  and  were  not  to  be  collected  by  the 
county  tax  collector.  The  county  levy  by  the 
board  of  supervisors  was  $15  per  thousand 
on  all  property  in  the  county,  except  that  in 
the  separate  school  district,  on  which  the  levy 
was  fixed  at  $12  per  thousand.  Failure  to 
note  this  difference  in  the  levy,  and  the  cal- 
culation of  the  taxes  within  the  school  dis- 
trict at  $15  per  thousand,  brought  Into  the 
hands  of  the  county  tax  collector  money  re- 
ceived from  the  taxpayers  which  was  not  due 
the  county.  One-third  of  the  amount  sued 
for  came  into  the  hands  of  the  tax  collector 
by  the  overpayment  of  the  true  amount  of 
taxes  due  by  a  number  of  taxpayers,  caused 
probably  by  miscalculation.  AH  the  money 
collected  In  the  three  ways  above  set  out  was 
properly  receipted  for  by  the  collector  and 
was  properly  entered  on  his  cash  book.  All 
the  taxes  due  the  county,  as  shown  by  the 
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tax  books,  assessment  rolls,  and  county  au- 
ditor's books,  were  promptly  paid  Into  the 
county  treasury  by  Saunders;  but  these 
funds  were  not. 

Having  collected  these  funds  In  his  official 
capacity  as  tax  collector,  It  was  Saunders* 
duty  to  pay  It  into  the  county  treasury,  and 
he  will  not  be  heard  to  make  the  defense 
that  it  was  not  due  the  county  as  taxes ;  yet 
we  are  of  the  opinion  that  the  30  per  cent, 
damages  Is  not  imposed  by  the  law  for  non- 
payment of  money  collected  In  this  way. 
But,  even  If  this  money  had  been  collected 
and  was  due  the  county  as  taxes  legally  lev- 
ied and  assessed,  it  was  error  to  charge  the 
30  per  cent  damages  in  view  of  the  fact  that 
the  Governor  and  Attorney  General,  In  ac- 
cordance with  the  statute,  made  the  proper 
certificate  and  the  damages  were  remitted  by 
the  county  auditor.  There  Is  nothing  in  the 
statute  requiring  the  Governor  and  Attorney 
General  to  make  the  certificate  at  any  par- 
ticular time.  It  may  be  done  at  any  time 
before  judgment  or  decree  is  rendered.  The 
amount  sued  for  being  money  had  and  receiv- 
ed by  Saunders  as  tax  collector,  and  which  he 
should  have  paid  into  the  county  treasury, 
it  will  bear  the  legal  rate  of  Interest  from 
the  date  It  was  due  down  to  the  date  of  pay- 
ment. 

The  decree  of  the  lower  court  Is  reversed, 
and  the  cause  remanded,  with  instructions  to 
the  lower  court  to  enter  decree  against  Saun- 
ders and  the  sureties  on  his  official  bond  for 
the  sum  of  $2,370.31,  with  Interest  at  the 
rate  of  6  per  cent,  per  annum  from  the  date 
when  it  was  the  duty  of  Saunders  to  have 
paid  it  into  the  county  treasury.  Let  the 
costs  of  this  appeal  be  taxed  against  the 
appellant 


STATE  ex  rel.  DISTRICT  ATTORNEY  v. 
EDWARDS,  State  Treasurer,  et  al. 
(No.  13,400.) 
(Supreme  Court  of  Mississippi.   June  29,  1908.) 
1.  Constitutional  Law— Validity  of  Stat- 
utes—Presumptions. 

A  statute  is  valid,  unless  it  clearly  conflicts 
with  the  state  or  federal  Constitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  46.] 
2;  Same— Legislative  Poweb. 

A  state  Legislature  is  vested  with  full  legis- 
lative power,  unless  restricted  by  the  state  or 
federal  Constitution. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  48.] 

3.  Depositaries— Deposits  of  Public  Mon- 
eys—Statutes—Validity. 

Laws  1908,  c.  96,  providing  for  the  estab- 
lishment of  state  depositories,  and  requiring  the 
State  Treasurer  to  keep  on  deposit  in  the  banks 
selected  as  depositories  the  public  funds,  etc., 
is  not  in  conflict  with  Const  §  137,  requiring 
the  State  Treasurer  to  publish  semiannual  state- 
ments of  the  condition  of  the  treasury  and  the 
balance  on  hand,  together  with  a  certificate  of 
the  Governor  that  he  has  verified  the  count  of 
the  funds  in  the  treasury,  etc 
Whitfield,  C.  J.,  dissenting. 


Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; G.  G.  Lyell,  Chancellor. 

Bill  by  the  state,  on  the  relation  of  the 
district  attorney,  against  George  R-  Edwards, 
Jr.,  State  Treasurer,  and  others,  composing 
a  commission  created  under  Laws  1908,  c 
96,  for  the  establishment  of  depositories  for 
state  funds.  From  a  decree  of  dismissal,  re- 
lator appeals.  Affirmed. 

The  bill  charged  that  the  aforesaid  act  is 
in  conflict  with  section  137  of  the  Constitu- 
tion of  the  state,  and  Is  therefore  void.  It  Is 
alleged  that  the  commission  Is  about  to  dis- 
tribute the  state  funds,  In  the  hands  of  the 
State  Treasurer,  to  various  banks  selected 
and  designated  by  them  as  state  depositories, 
and  prays  an  injunction  restraining  them 
from  so  distributing  said  funds. 

M.  S.  McNeil,  Dist  Atty.,  for  appellant 
R.  V.  Fletcher,  Atty.  Gen.,  for  appellees. 

MAYES,  J.  The  object  of  this  suit  Is  to 
test  the  constitutionality  of  chapter  96,  Laws 
of  1908,  providing  for  the  removal  of  the 
state  funds  from  the  vaults  of  the  treasury 
by  the  establishment  of  state  depositories. 
By  section  1  of  the  act  It  Is  provided  that 
"the  State  Treasurer  shall  deposit  and  at  all 
times  keep  on  deposit  in  the  state  or  national 
bank,  or  some  of  them  doing  business  in  this 
state,  the  amount  of  money  in  his  hands  be- 
longing to  the  several  current  funds  in  tbe 
state  treasury,  and  any  such  banks  may  ap- 
ply for  the  privilege  of  keeping  on  depwi: 
such  funds  or  some  part  thereof."  For  u> 
purpose  of  deciding  tbe  question  Involved, 
this  is  the  only  part  of  the  act  we  ne*! 
quote,  since  It  is  by  this  section  that  the 
funds  are  authorized  to  be  removed  from  the 
vaults  of  the  treasury,  and  all  other  features 
of  the  act  are  addressed  merely  to  the  ad- 
ministration of  the  law. 

It  is  claimed  that  this  act  violates  section 
137  of  the  Constitution  of  the  state,  which 
is  as  follows,  viz.:  "It  shall  be  the  duty  of 
the  State  Treasurer,  within  ten  days  after 
the  1st  day  of  January  and  July  of  each  year, 
to  publish  a  statement  under  oath,  in  some 
newspaper  published  at  the  seat  of  govern- 
ment showing  the  condition  of  the  treasury 
on  said  days,  the  balance  on  hand  and  ir. 
what  funds,  together  with  a  certificate  of 
the  Governor  that  he  has  verified  the  count 
of  the  funds  in  the  treasury,  and  found  the 
balance,  stated  by  the  Treasurer,  actually  :-j 
the  vaults  of  the  treasury,  or  as  the  truth 
may  be.  And  It  shall  be  the  duty  of  the 
Governor,  at  such  times  as  he  may  deea 
proper,  to  go  to  the  treasury,  without  gUinc 
notice  to  the  Treasurer,  and  verify  the  cash 
balance  as  shown  by  the  books,  and  to  publish 
the  fact  that  he  has  done  so,  and  whether 
the  amount  called  for  by  the  books  be  actu- 
ally In  the  treasury,  and  stating  whether  tbe 
Treasurer  had  any  notice  whatever  that  the 
verification  would  be  made."  If  the  act  in 
question  is  in  conflict  with  the  organic  rule 
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of  the  state,  It  can  only  be  In  conflict  with 
section  137,  because  that  is  the  only  provi- 
sion of  the  Constitution  which  deals  with  the 
question  involved  in  this  act. 

All  laws  passed  by  the  Legislature  of  the 
state  are  presumably  valid  in  any  case,  and 
the  presumption  is  a  conclusive  one,  unless 
there  is  to  be  found  in  the  Constitution  of 
the  United  States  or  the  Constitution  of  the 
state  a  prohibition  on  the  power  of  the  Leg- 
islature to  pass  the  particular  law.  Under 
this  act  there  can  arise  no  question  under 
the  federal  Constitution.  The  act  deals  with 
a  purely  state  matter.  The  Legislature  rep- 
resents the  sovereign  power,  and  is  vested 
with  full  control  and  disposition  of  the  state's 
funds,  except  in  such  Instances  as  the  Con- 
stitution prohibits.  Thus  by  section  92  of 
the  Constitution  the  Legislature  Is  prohibited 
from  making  payment  to  any  person  of  the 
salary  of  a  deceased  officer  beyond  the  date 
of  his  death.  By  section  93  the  Legislature 
cannot  retire  any  officer  on  pay,  or  part  pay, 
or  make  any  grant  to  such  retiring  officer. 
By  section  96  the  Legislature  cannot  grant 
extra  compensation,  fee.  or  allowance  to  any 
public  officer,  agent,  servant,  or  contractor, 
after  service  rendered,  etc.  These  are  the 
only  restrictions  thrown  around  the  sover- 
eign power  of  the  Legislature  to  control  and 
dispose  of  the  funds  of  the  state,  and  it  is 
apparent  that  these  restrictions  are  against 
private,  and  in  favor  of  the  public,  interest. 
There  is  not  to  be  found  in  the  Constitution 
any  prohibition  on  the  Legislature  to  pass 
a  depository  law.  Section  137  of  the  Con- 
stitution never  Intended  to  hamper  or  hinder 
the  sovereign  power  from  enacting  laws  for 
the  regulation  and  control  of  the  state  funds 
for  the  best  interest  of  the  state.  Its  pur- 
pose was  to  control  the  Treasurer  in  dealing 
with  the  funds  as  Treasurer.  When  it  was 
adopted,  it  was  in  view  of  the  then  unbroken 
custom  of  the  state  to  keep  its  money  In  the 
vaults.  Its  object  was  to  prevent  the  Treas- 
urer, either  for  profit  or  accommodation, 
from  moving  the  funds  committed  to  his 
care  from  the  place  where  the  law  designat- 
ed for  the  keeping  of  same.  It  had  no  pur- 
pose other  than  to  restrain  the  custodian  of 
the  funds  from  making  profit  by  loaning  the 
state's  money,  or  jeopardizing  the  funds  by 
removing  same  from  the  treasury  without 
authority,  and  any  other  construction  is  be- 
yond the  purpose  of  the  constitutional  sec- 
tion in  question.  The  requirement  of  sec- 
tion 137  that  the  Treasurer  publish  a  state- 
ment under  oath,  etc.,  showing  the  condition 
of  the  treasury,  etc.,  the  balance  on  hand, 
etc.,  and  that  the  Governor  make  a  certifi- 
cate that  he  has  verified  the  count  of  the 
funds  In  the  treasury,  and  found  the  balance, 
stated  by  the  Treasurer,  actually  in  the 
vaults  of  the  treasury,  presents  no  difficulty 
whatever,  nor  does  it  make  doubtful  the 
power  of  the  Legislature  to  pass  a  depos- 
itory law.  The  books  of  the  Treasurer 
must  show  only  such  sums  of  money  and 


other  funds  as  must  be  there  after  making 
such  disposition  of  the  funds  as  the  law 
requires,  and  due  credit  is  to  be  given  for  all 
funds  on  deposit  with  the  banks  In  obedience 
to  the  law,  just  as  the  Treasurer  is  en- 
titled to  credit  for  any  other  lawful  dis- 
bursement The  amount  required  to  be  actu- 
ally in  the  treasury  is  only  such  amount  as 
is  left  after  the  Treasurer  has  made  lawful 
disposition  of  the  funds. 

The  act  in  question  is  subject  to  many 
criticisms  as  applied  to  Its  practical  admin- 
istration. It  is  in  many  respects  very  Im- 
perfect, and  the  character  of  some  of  the 
security  authorized  to  be  taken  by  It  is  of  a 
most  unsatisfactory  nature.  In  the  Acts  of 
1908  are  to  be  found  two  depository  laws. 
These  laws  are  contained  In  chapters  96 
and  97.  Chapter  96  provides  for  the  es- 
tablishment of  state  depositories,  and  chapter 
97  provides  for  the  establishment  of  depos- 
itories for  the  levee  district  funds.  By  sec- 
tion 2  of  the  act  in  relation  to  the  state  de- 
pository the  security  authorized  to  be  taken 
for  the  loan  of  the  state's  funds  is  required 
to  be  state  bonds,  levee  bonds,  county  bonds, 
municipal  bonds,  United  States  bonds,  or 
surety  bonds  of  any  surety  company  authoriz- 
ed to  do  business  In  the  state  of  Mississippi. 
The  act  further  provides  that  "no  bonds  shall 
be  accepted  as  security  if  worth  lesB  than  par 
In  the  market."  By  section  2  of  the  act  two 
classes  of  security  may  be  taken — that  Is. 
bonds  of  the  state,  levee  bonds,  etc.,  all  of 
which  have  a  market  value;  and,  secondly, 
the  surety  bonds  of  any  surety  company  au- 
thorized to  do  business  In  the  state.  In  the 
nature  of  things,  a  mere  surety  bond  has 
no  market  value.  For  this  last  character  of 
security  the  state  gets  nothing  but  a  mere 
right  to  sue  on  the  bond,  in  case  the  depos- 
itory using  this  character  of  security  fall  to 
pay  over  the  money  when  required  by  the 
state  to  do  so,  and  we  apprehend  that  the 
state  would  experience  much  difficulty  In 
realizing  anything  on  the  surety  bond  in  open  . 
market.  By  section  11  it  is  provided  that  "In 
the  event  of  the  failure  of  any  state  depos- 
itory to  pay  any  warrant  lawfully  Issued  by 
the  Auditor  of  Public  Accounts  on  any  funds 
on  deposit  belonging  to  the  state  In  such  de- 
pository, the  Treasurer  Is  hereby  empowered 
to  sell  securities  as  are  placed  with  him  by 
such  depository,"  etc.  It  Is  thus  seen  that 
all  bonds  taken  as  security  are  required  to  be 
worth  their  par  in  the  market.  Of  course, 
section  11  can  have  no  application  to  surety 
bonds,  since  the  surety  bond  has  no  commer- 
cial value.  We  merely  point  out  these  fea- 
tures of  the  law  to  emphasize  Its  crudities 
and  uncertainties.  The  whole  act  shows 
that  it  was  the  Intent  and  purpose  of  the 
Legislature  to  require  as  security  for  the 
loan  of  the  state's  money  a  character  of  col- 
lateral readily  convertible  on  the  market, 
to  the  end  that  the  state  might  not  be  em- 
barrassed in  collecting  Its  funds,  and  yet  the 
act  authorizes  one  character  of  security 
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which  has  no  market  value  whatever  and  Is 
but  a  mere  right  to  sue.  While  section  11 
provides  for  a  sale  of  the  bonds  deposited  as 
collateral,  in  order  to  realize  on  the  security 
when  necessary,  nothing  is  said  in  the  act 
about  the  method  of  realizing  where  the  se- 
curity is  a  surety  bond.  Of  course,  it  would 
follow  necessarily  that  the  state  could  sue 
on  the  bond;  but  it  might  take  years  to  thus 
collect  its  funds,  and  we  merely  point  out 
these  things  as  emphasizing  the  many  defects 
of  the  law.  Where  surety  bonds  are  accepted 
as  security,  no  form  of  bond  is  given  by  the 
statute  which  it  is  required  that  the  surety 
company  shall  give;  but  the  board  authoriz- 
ed by  law  to  supervise  the  loans  are  left 
to  adopt  their  own  form  of  bond.  We  hardly 
think  that  any  banking  institution  would  re- 
gard a  surety  company's  bond  as  constituting 
any  valuable  security  as  the  basis  of  a  loan. 

A  comparison  of  the  act  creating  the 
state  depository  with  the  act  creating  the 
levee  depository  shows  that  much  more 
care  was  taken  for  the  safety  of  the  levee 
funds  than  for  the  state  funds.  Section  3 
of  the  levee  depository  law  only  authorized 
the  taking  of  United  States  bonds,  state 
bonds,  levee  bonds,  county  bonds,  and  mu- 
nicipal bonds:  the  municipal  and  county 
bonds  of  a  county  or  municipality  located  in 
the  levee  district.  The  act  does  not  authorize 
the  taking  of  the  bonds  af  a  surety  company 
as  collateral.  Such  bonds  may  be  used  as 
security  additional  to  that  authorized  to  be 
taken  by  the  act;  but  even  then  two  or  more 
of  the  surety  companies  are  required  to  sign 
the  bond,  when  used  to  obtain  a  loan  of  the 
levee  funds.  No  funds  of  the  levee  may  be 
loaned  out  on  the  security  named  in  the  act 
alone,  but  in  every  case  an  additional  securi- 
ty bond  Is  required  to  be  signed  by  four  or 
more  Individual  securities  or  two  or  more 
surety  companies  authorized  to  do  business 
in  the  state.  The  loan  of  the  levee  fund  Is 
still  further  secured  by  making  all  stock- 
holders of  a  depository  liable  for  any  loss 
sustained  on  account  of  the  failure  of  the  de- 
pository, etc. 

We  are  forced  to  approve  this  act.  because 
It  violates  no  constitutional  provision  of  the 
state  or  United  States;  but  in  its  present 
imperfect  and  unsatisfactory  condition  we 
reluctantly  yield  our  assent  to  this  conclu- 
sion. We  might  indulge  In  many  other  criti- 
cisms of  the  act  in  question;  but  the  criti- 
cisms would  only  be  on  such  features  as 
must  be  corrected  by  the  Legislature  and 
could  serve  no  purpose  here. 

Affirmed  and  bill  dismissed. 

CALHOON,  J.  (concurring).  The  courts 
have  always  had  such  consideration  for  the 
Legislature  that  they  have  uniformly  declin- 
ed to  hold  an  enacted  statute  unconstitution- 
al unless  it  was  violative  of  the  organic  law, 
state  or  federal,  beyond  a  reasonable  doubt. 
It  Is  universally  recognized  that  a  state  Leg- 
islature has  all  power  not  withheld  from  It 


expressly  or  by  necessary  Implication.  In 
this  it  differs,  of  course,  from  the  federal 
Congress,  which  has  no  power  whatever  ex- 
cept what  is  delegated  to  It  expressly  or  by 
necessary  implication. 

Without  section  137  of  our  state  Constitu- 
tion, the  legislative  power  to  establish  depos- 
itories of  public  moneys  Is  unquestionable. 
In  my  opinion  there  is  nothing  In  that  sec- 
tion forbidding  It  in  direct  terms,  or  which 
Is  Inconsistent  with  It.  Manifestly,  to  my 
mind,  this  act  cannot  be  considered  as  uncon- 
stitutional beyond  reasonable  doubt.  Legis- 
lative action  is  presumably  valid,  and  should 
be  so  held,  unless  it  be  plainly  In  conflict 
with  some  provision  of  the  organic  law.  The 
act  under  consideration  Is  not,  In  my  view,  so 
in  conflict  Courts  should  not  undertake  to 
set  limits  to  legislative  power  without  clear 
constitutional  authority.  If  the  organic  law 
be  not  explicit,  "it  ought  not  to  be  so  con- 
strued by  the  courts  as  to  cripple  the  govern- 
ment," as  has  been  said  by  this  court,  or  to 
annul  the  acts  of  the  immediate  representa- 
tives of  the  people. 

WHITFIELD,  C.  J.  (dissenting).  Section 
137  of  the  Constitution  is  in  the  followinc 
words:  "It  shall  be  the  duty  of  the  State 
Treasurer,  within  ten  days  after  the  1st  day 
of  January  and  July  of  each  year,  to  pub- 
lish a  statement  under  oath  in  some  newspa- 
per published  at  the  seat  of  government, 
showing  the  condition  of  the  treasury  on 
said  days,  the  balance  on  hand,  and  in  what 
funds,  together  with  a  certificate  of  the  Gov- 
ernor that  he  has  verified  the  count  of  the 
funds  in  the  treasury,  and  found  the  balance 
stated  by  the  Treasurer  actually  In  the  vaults 
of  the  treasury,  or  as  the  truth  may  be.  And 
It  shall  be  the  duty  of  the  Governor,  at  surh 
other  times  as  he  may  deem  proper,  to 
to  the  treasury,  without  giving  notice  to  the 
Treasurer,  and  verify  the  cash  balance  as 
shown  by  the  books,  and  to  publish  the  fact 
that  he  has  done  so,  and  whether  the  amount 
called  for  by  the  books  be  actually  in  the 
treasury,  and  stating  whether  the  Treasurer 
had  any  notice  whatever  that  the  verification 
would  be  made." 

I  am  clearly  of  the  opinion  that  no  state 
depositories  of  the  kind  Indicated  In  tbe  bill 
or  any  like  kind,  can  constitutionally  be  cre- 
ated. The  language  of  section  137  Is  plain 
and  explicit.  It  means  just  what  it  says, 
that  the  money  or  funds  shall  actually  be  in 
the  treasury.  The  first  part  of  section  1ST 
provides  that  the  State  Treasurer's  publish*-*! 
statement  shall  show  "the  balance  on  hand." 
which  means  on  band  with  him  in  the  treas- 
ury, and  that  the  Governor  shall  give  a  cer- 
tificate that  he  has  verified  the  count  of  th#> 
funds  "in  the  treasury,"  and  "found  tbe  bal- 
ance stated  by  the  Treasurer  actually  In  tW- 
vaults  of  the  treasury,  or  as  the  truth  may 
be."  The  language,  "actually  In  the  vault* 
of  the  treasury,"  is  Impossible  of  being  mis- 
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construed.  Language  could  not  be  selected 
more  emphatically  conclusive  of  the  purpose 
of  the  Constitution  makers  to  have  the  mon- 
ey and  funds  of  the  state  kept  "actually  In 
the  vaults  of  the  treasury."  The  phrase,  "or 
-as  the  truth  may  be,"  simply  means  that,  If 
the  funds  or  money  are  not  there,  the  Gov- 
ernor shall  so  state,  and  also  state  where 
they  are,  If  he  knows.  The  second  part  of 
the  section  provides  that  the  Governor,  with- 
out notice  to  the  Treasurer,  at  such  times  as 
he  may  deem  proper,  shall  go.  to  the  treasury 
and  verify  the  cash  balance,  and  publish  the 
fact  that  he  has  done  so,  "and  whether  the 
amount  called  for  by  the  books  be  actually 
In  the  treasury."  Notice  the  words,  twice 
used — In  the  first  section,  "actually  in  the 
vaults  of  the  treasury";  and  In  the  second 
part,  "actually  in  the  treasury."  Is  it  pos- 
sible that  human  language  can  make  the 
purpose  to  have  the  money  and  funds  actual- 
ly kept  in  the  treasury  plainer? 

It  is  part  also  of  the  history  of  the  time 
•when  this  section  of  the  Constitution  was 
adopted  that  the  largest  treasury  defalcation 
known  to  the  state  was  then  recent,  and 
doubtless  Inspired  this  very  provision  of  the 
■Constitution.  The  form  of  section  137  of 
the  Constitution  is  identical  with  the  form 
proposed  by  Mr.  Terger,  chairman  of  the 
committee  on  executive  department  in  the 
constitutional  convention  of  1890,  as  set  out 
on  pages  493,  494,  of  the  official  Journal  of 
the  Mississippi  constitutional  convention  of 
1890.  If  a  close  and  minute  analysis  Is  made 
of  this  section  137,  it  is  demonstrated  be- 
yond any  controversy  that  the  Legislature  Is 
without  power  to  pass  a  depository  law.  By 
that  section  it  is  made  the  duty  of  the  State 
Treasurer,  semi  annually,  on  the  1st  day  of 
January  and  July  of  each  year,  to  publish 
-a  sworn  statement  showing  "the  condition  of 
the  treasury,  the  balance  on  hand,  and  in 
what  funds."  Balance  of  what?  Why,  mani- 
festly, the  balance  left  after  deducting  the 
credits  that  the  Treasurer  Is  entitled  to  by 
reason  of  warrants  paid  out.  It  means  that, 
and  nothing  else.  What  this  balance  on  hand 
consists  of  Is  to  be  shown — In  "what  funds" 
says  the  section.  In  other  words,  the  Treas- 
urer's statement  is  to  show  cash  on  hand,  and 
every  fund  on  hand.  Not  only  that,  but  thlB 
cash  and  these  funds  are  to  be  on  hand;  that 
Is  to  say,  with  the  treasurer  In  the  treasury 
vault.  But,  again,  there  is  to  accompany  this 
sworn  statement  the  certificate  of  the  Gover- 
nor that  he  "has  verified  the  count  of  the 
funds  In  the  treasury,  and  found  the  balance 
stated  by  the  Treasurer  actually  In  the  vaults 
of  the  treasury,  or  as  the  truth  may  be." 
What,  specifically,  is  the  Governor  to  do? 
First,  to  certify  that  "he  has  verified  the 
count";  second,  "of  the  funds  In  the  treas- 
ury." The  word  "funds"  here,  of  course, 
embraces. everything  hi  the  treasury — money 
and  all  other  funds.  But,  again,  he  is  not 
only  to  verify  the  count  of  the  funds,  but  the 


.funds  are  to  be  In  the  treasury.  These  are 
.the  funds  he  counts,  and  he  is  directed  to 
verify  the  count  of  the  funds  "in  the  treas- 
ury." These  words,  "in  the  treasury,"  ought 
to  be  enough  to  settle  the  controversy;  but 
so  emphatic  was  the  admonition  of  the  re- 
cent defalcation  that  the  convention  added 
and  found  the  balance  stated  by  the  Treas- 
urer "actually  in  the  vaults  of  the  treasury." 
Here  we  have  added,  as  If  "to  make  assur- 
ance doubly  sure  and  take  a  bond  of  fate," 
the  words  "actually  In  the  vaults  of  the 
treasury." 

Notice,  specifically,  the  duplication  of  em- 
phasis on  the  adverb  "actually"  and  the 
words  "In  the  vaults  of  the  treasury."  Those 
words  were  used,  "actually  in  the  vaults  of 
the  treasury,"  with  the  most  sacred  care  and 
caution,  for  the  very  purpose  of  forever  ex- 
cluding any  constructive  presence  in  the 
treasury,  or  with  the  Treasurer,  of  the.  funds 
of  the  state;  in  other  words,  for  the  purpose 
of  excluding  the  very  thing  the  majority  of 
the  court  now  holds  the  Legislature  may  do. 
According  to  the  majority  opinion,  the 
Treasurer  Is  simply  to  say  to  the  Governor 
when  he  goes  to  make  the  count  of  the  funds 
in  the  treasury  and  to  certify  that  those 
funds  actually  are  in  the  vaults  of  the  treas- 
ury: "Here  are  my  books,  and  the  balance 
shown  by  these  books  is  partly  in  this  treas- 
ury in  cash  or  funds;  but  nearly  all  of  it, 
both  in  cash  and  in  funds,  is  not  actually  in 
the  vaults  of  this  treasury,  but  Is  construc- 
tively here.  You  will  find  it  actually  in 
banks  Nos.  1,  2,  3,  4,  etc.,  scattered  over  the 
state.  All  you  find  here  Is  the  evidence  that 
those  banks  have  given  me  that  they  have 
them,  together  with  the  securities,  of  what- 
ever description,  they  have  left  with  me  as 
security  for  the  funds  I  have  thus  deposited 
with  them."  Is  It  possible  that  any  logical 
mind  expects  to  satisfy  the  reason  or  the 
understanding  by  saying  that  these  words, 
"funds  In  the  treasury,"  or  "funds  actually 
in  the  vaults  of  the  treasury,"  do  not  mean 
what  they  say,  or  mean  constructively  in  the 
treasury?  And  yet  that  Is  actually  what  the 
majority  opinion  holds.  It  is  so  plain  to  my 
mind  that  the  funds  are  to  be,  as  said,  "in 
the  treasury,"  and  that  the  Governor  is  to 
verify  the  count  of  funds  "actually  In  the 
vaults  of  the  treasury,"  that  I  find  it  difficult 
to  discuss  the  question.  The  majority  opin- 
ion does  not  even  mention  these  controlling 
words.  They  do  not  receive  from  my  Breth- 
ren "the  cold  respect  of  a  passing  glance." 
How  the  committee,  beaded  by  Its  able  chair- 
man, and  composed  of  the  able  men  consti- 
tuting it,  men  recently  aware  of  what  might 
happen  and  had  happened,  unless  the  funds 
were  kept  "actually  in  the  vaults  of  the 
treasury,"  and  men  thoroughly  masters  of 
the  English  speech,  could  have,  in  any  more 
studied  and  careful  and  emphatic  manner, 
drawn  the  distinction  between  the  actual  pres- 
ence in  the  vaults  of  the  treasury,  with  the 
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Treasurer,  of  the  state's  funds,  and  only  the 
constructive  presence  of  these  funds  there 
In  the  vaults  of  the  treasury,  and  their  ac- 
tual presence  In  banks  In  which  the  Treas- 
urer might  have  deposited  them,  It  Is  impos- 
sible to  conceive. 

But  look  again  at  the  second  paragraph  of 
section  137.  Turning  from  the  duty  of  the 
Treasurer,  it  is  then  declared  that  the  Gover- 
nor shall,  at  such  times,  unknown  to  the  Treas- 
urer, as  he  deems  proper,  go  to  the  treasury 
and  verify  what?  "The  cash  balance  as 
shown  by  the  books."  What  cash  balance? 
Why,  the  cash  balance  left  with  him  after 
deducting,  as  said  before,  the  credits  to 
which  the  Treasurer  was  entitled  on  war- 
rants he  had  paid  out  And  to  do  what  else? 
To  publish  the  fact  that  he  had  so  verified 
the  cash  balance;  and,  further  (note  this  spe- 
cially), see  "whether  the  amounts  called  for 
by  the  books  be  actually  In  the  treasury." 
What  fact  was  he  now  to  state  to  the  public 
under  his  duty  as  Governor?  That,  without 
giving  the  Treasurer  notice,  he  had  gone  to 
the  treasury  and  counted  the  cash  balance, 
and  that  he  had  found  the  amount— that  Is 
to  say,  of  money  and  of  funds  of  whatever 
description — where?  In  some  deposit  banks? 
Not  at  all,  but  in  the  treasury.  Here,  then, 
to  repeat  it,  and  dismiss  It,  are  two  emphatic 
declarations  that  the  funds,  meaning  all  the 
funds,  are  to  be  first  "in  the  treasury"  and 
"actually  In  the  vaults  of  the  treasury";  and 
in  the  second  paragraph,  defining  the  duties 
of  the  Governor,  it  Is  again  said  that  he  shall 
count  the  cash  balance  and  publish  the  fact 
that  the  amounts  (in  the  plural) — that  is  to 
say,  of  money  and  funds — were  "in  the  treas- 
ury." Frankly  I  find  it  utterly  Impossible 
to  apprehend  how  any  other  construction  of 
this  constitutional  provision  is  logically  pos- 
sible to  the  reasoning  mind. 

Apply,  now,  the  well-settled  canon  of  con- 
stitutional construction,  and  see  whether  the 
majority  opinion  squares  with  it;  and  let  me 
give  that  canon  in  the  language  of  Judge 
Campbell,  as  taken  from  Beck  v.  Allen,  58 
Miss.  177.  He  there  said,  most  wisely:  "Sub- 
tlety and  refinement  and  astuteness  are  not 
admissible  to  explain  away  the  expression 
of  the  sovereign  will.  The  framers  of  the 
Constitution  and  the  people  who  adopted  it 
must  be  understood  to  have  intended  the 
words  employed  in  that  sense  most  likely 
to  arise  from  them  on  first  reading  them." 
This  Is  the  doctrine  approved  by  Cooley  and 
Story,  and  all  other  constitutional  writers. 
Let  me  ask,  In  the  light  of  this  Canon  of 
construction,  this  question:  Take  100  aver- 
age citizens,  on  the  street,  and  submit  section 
137  to  each  of  them,  and  require  him  to 
answer  on  the  spot  whether  it  does-  not  re- 
quire the  funds  to  be  actually  In  the  treas- 
ury. Is  there  any  doubt  but  that  90  of  that 
100,  at  least,  would  answer  that  the  words 
"In  the  treasury"  and  "actually  In  the  vaults 
of  the  treasury"  settled  that  beyond  contro-  | 


versy?  And  why  would  that  answer  be 
made?  Becaue  that  is  what  the  words,  tak- 
en In  the  sense  that  naturally  arises  from 
them  on  first  reading  them,  would  import  to 
the  average  mind.  My  Brethren  have  writ- 
ten a  very  Ingenious  and  refined  opinion;  but, 
with  all  deference  to  them,  it  looks  to  me 
much  more  like  an  effort  to  show  what  ought 
to  be  good  public  policy  in  respect  to  es- 
tablishing depositories  than  what  the  mean- 
ing of  section  137  is  according  to  Its  plain 
terms.  Now,  the  expediency  and  wisdom  and 
public  policy  of  establishing  state  depositor- 
ies is  a  matter  with  which  the  court  has  no 
concern.  If  it  shall  now  be  thought,  at  the 
present  time,  that  the  requirement  of  section 
137,  adopted  in  the  light  of  the  great  defal- 
cation referred  to,  is  too  hard  and  fast  a  rule, 
the  remedy  is  by  providing  an  amendment  to 
that  section  of  the  Constitution,  so  as  to  au- 
thorize state  depositories,  and  to  amend  that 
section,  in  the  mode  the  Constitution  pro- 
vides for  amendment,  and  not  to  override  or 
violate  that  section  by  the  passage  of  s  legis- 
lative act  in  plain  contravention  of  its  spirit 
and  terms. 

I,  therefore,  speaking  for  myself  alone, 
hold  as  follows:  First,  I  am  clearly  of  the 
opinion  that  "state  depositories  of  the  funds 
of  the  state"  cannot  be  provided  for  by  law, 
without  violating  section  137  of  the  Constitu- 
tion; and,  second,  as  a  corollary  of  this.  I 
think  this  bill  is  plainly  violative  of  said 
section  137  of  the  Constitution. 


BRADBERRT  ▼.  STATE. 

(Supreme  Court  of  Alabama.    Feb.  6,  1906. 
Rehearing  Denied  June  18,  1906.) 

1.  Jury— Special  Jury  in  Capital  Cases- 
Statutory  Provisions. 

Cr.  Code  1896,  §  5004  (Cr.  Code  1907.  $ 
7263),  provides  for  the  drawing  of  a  special  jury 
in  capital  cases.  Section  5005  (Cr.  Code  1907. 
7265),  provides  that  the  special  jurors  <o 
rawn,  together  with  the  panel  of  petit  juror? 
organized  for  the  week,  shall  constitute  the  ve- 
nire from  which  the  jury  in  such  cases  shall  be 
selected.  Held,  that  the  statutory  provisions 
are  mandatory,  and  that  the  action  of  the  court 
in  a  capital  case  in  directing  that  the  names 
drawn  by  it  front  the  jury  box  should  constitute 
the  venire,  without  embracing  also  the  panel  of 
petit  jurors  organized  for  the  week,  was  reversi- 
ble error. 

2.  Process— By  Whom  Served. 

The  sheriff  is  the  officer  attached  for  service 
to  the  circuit  courts,  and  processes  emanating 
therefrom,  especially  in  capital  cases,  should  be 
served  by  him  or  his  deputies. 

[Ed.  Note.— For  casos  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  §  60.] 

Appeal  from  Circuit  Court,  Bullock  County; 
A.  A.  Evans,  Judge. 

John  C.  Bradberry  was  convicted  of  crime, 
and  he  appeals  Reversed  and  remanded. 

L.  M.  Mosely  and  E.  L.  Blue,  for  appellant. 
Alexander  M.  Garber,  Atty.  Gem,  for  the 

State. 
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McCLELLAN,  J.  The  Judgment  of  con- 
viction appealed  from  must  be  reversed  be- 
cause of  the  patent  failure  of  the  trial  court 
to  order  the  constitution  of  the  venire  to  try 
this  defendant  for  a  capital  felony  in  accord- 
ance with  sections  5004  and  5005  of  the  Crim- 
inal Code  of  1896  (Cr.  Code  1907,  $8  7263, 
7265).  On  Monday  of  the  week  covering  the 
day  on  which  the  trial  was  set  the  court  drew 
from  the  Jury  box  50  names,  which  Its  order 
provided  should  constitute  the  venire  from 
which  the  Jury  to  try  the  defendant  should  be 
taken ;  whereas,  to  conform  to  the  statute,  the 
venire  should  have  embraced  also  the  "panel 
of  petit  Jurors  organized  for  the  week."  And, 
in  consequence  of  the  dereliction  stated,  the 
order  to  the  sheriff  to  serve  a  copy  of  the  ve- 
nire drawn  for  the  trial  of  the  defendant  was 
erroneous.  The  statutory  provisions  not  ob- 
served, as  shown,  are  mandatory,  and  their 
failure  of  observance  in  this  case  compels  a 
reversal  of  the  Judgment  of  conviction  and 
the  remandment  of  the  cause. 

Other  questions  argued  need  not  be  con- 
sidered, further  than  to  say,  by  way  of  warn- 
ing, that  the  sheriff  Is  the  officer  attached  for 
service  to  the  circuit  courts,  and  that  pro- 
cesses emanating  therefrom,  especially  in  cap- 
ital cases,  should  be  served  by  him  or  his  dep- 
uties. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 


JEFFERSON  et  aL  v.  SADLER  et  al. 
(Supreme  Court  of  Alabama.    June  2,  1908.) 

1.  Appeal  and  Error— Bill  or  Exceptions 
— Matters  to  be  Included. 

Where  depositions  ordered  sent  up  to  the 
Supreme  Court  under  rule  27  of  the  rules  of 
practice,  authorising  the  transmission  of  original 
papers  to  the  Supreme  Court,  which  shall  be 
considered  with  the  record,  were  not  set  out  in 
the  bill  of  exceptions,  they  cannot  be  considered  ; 
that  rule  not  authorizing  the  omission  from  the 
bill  of  original  papers  ordered  sent  up  under 
its  provisions. 

2.  Same— Recobd— Questions  Presented  fob 
Review. 

Where  it  appears  that  there  was  evidence 
before  the  chancery  court  which  is  not  set  out 
in  the  record,  the  Supreme  Court  cannot  review 
the  chancellor's  conclusions  on  the  facts. 

Appeal  from  Chancery  Court,  Marengo 
County;  Thomas  H.  Smith,  Judge. 

Bill  by  James  Jefferson  and  others  against 
J.  M.  Sadler  and  others.  Decree  for  de- 
fendants, and  complainants  appeal.  Affirmed. 

Taylor  &  Hearln,  for  appellants.  J.  M. 
Miller,  for  appellees. 

DENSON,  J.  The  bill  in  this  cause  was 
filed  for  the  redemption  of  lands  from  two 
mortgages.  Upon  the  submission  of  the 
cause  on  the  pleadings  and  the  proof,  the 


chancellor  rendered  a  final  decree  dismissing 
the  bill.  From  that  decree  the  complain- 
ants appealed,  and  have  assigned  it  as  er- 
ror. 

The  certificate  of  the  register  shows  af- 
firmatively that  a  material  part  of  the  testi- 
mony upon  which  the  cause  was  submitted 
and  determined  is  not  embraced  In  the  rec- 
ord. The  certificate  In  this  respect  is  as 
follows:  "*  *  *  Do  hereby  certify  that 
the  foregoing  pages,  from  1  to  145,  inclusive, 
contain  a  full  and  complete  transcript  (ex- 
cept the  testimony  of  G.  B.  Johnston,  which 
original  testimony  has  been  ordered  sent 
direct  to  the  clerk '^of  the  Supreme  Court 
under  rule  27  of  the  rules  of  practice)  of  the 
record  and  proceedings  of  the  said  chancery 
court,"  etc.  An  examination  of  the  record 
also  shows  that  the  testimony  of  Johnston 
was  a  part  of  the  testimony  upon  which  the 
respondents  submitted  the  cause  for  final 
decree,  and  that  it  does  not  appear  in  the 
record.  There  appears  in  the  record  an 
order  of  the  chancellor,  made  on  motion  of 
the  complainants,  and  in  pursuance  of  rule 
27  of  the  rules  of  practice  of  the  Supreme 
Court,  requiring  the  register  to  forward,  with 
the  transcript  in  the  cause,  "the  original 
evidence  of  the  witness  G.  B.  Johnston,  as 
taken  down  and  submitted  in  the  cause." 

We  have  found,  accompanying  the  trans- 
cript, what  purport  to  be  the  original  deposi- 
tions of  G.  B.  Johnston.  These,  however, 
are  not  only  not  set  out  In  the  record,  but 
there  Is  not  even  a  certificate  of  the  register 
to  show  that  they  are  the  original  deposi- 
tions, or  the  ones  sent  up  in  pursuance  of 
the  order  made  by  the  chancellor.  It  was 
settled  many  years  ago,  by  the  decisions  of 
this  court,  that  the  rule  of  practice  does 
not  authorize  the  omission  from  the  trans- 
cript of  original  papers  or  documents  that 
have  been  ordered  sent  up  under  Its  pro- 
visions. "They  should  be  copied  there,  In 
all  cases,  where  they  constitute  material 
testimony,  whether  the  originals  are  trans- 
mitted to  the  appellate  court  or  not."  South- 
ern Railway  Co.  v.  Leard,  146  Ala.  349, 
861,  362,  and  cases  cited  on  page  362,  39 
South.  449,  454.  These  depositions,  not  being 
embraced  in  the  record,  cannot  be  here  con- 
sidered In  their  original  form.  Therefore, 
it  affirmatively  appearing  that  there  was 
evidence  before  the  chancery  court  which 
is  not  set  out  In  the  record,  according  to 
our  former  decisions,  we  hold  that  we  can- 
not review  the  conclusions  of  the  chancellor 
on  the  facts  Wood  v.  Wood,  119  Ala.  183> 
185,  24  South.  841. 

Let  the  decree  of  the  chancellor,  dismiss- 
ing the  bill,  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 
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PRESTRIDGE  v.  WALLACE. 

(Supreme  Court  of  Alabama.    Dec.  19,  1907. 
Rehearing  Denied  June  18,  1908.) 

1.  Appeal  and  Ebbob— Right  to  Appeal— 
Pabties— Chancery  Rules. 

Under  the  express  provisions  of  chancery 
practice  rule  86,  a  defendant  in  a  chancery  case, 
in  which  a  decree  has  been  rendered,  may  appeal 
in  the  name  of  himself  and  all  other  defendants, 
and,  on  severance  having  been  taken,  the  party 
appealing  may  alone  assign  errors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1798-1805.] 

2.  Venue— Place  of  Suit. 

A  defendant  in  a  suit  in  equity,  brought  in 
by  amendment,  cannot  object,  except  for  fraud,  to 
a  conceived  failure  to  bring  the  suit  in  the  dis- 
trict prescribed  by  Civ.  Code  1896,  §  676. 

3.  Equity— Answeb. 

In  general,  an  answer  in  equity  is  insuffi- 
cient that  does  not  confess  or  traverse  the  ma- 
terial allegations  of  the  bill  in  so  far  as  they 
relate  to  the  answering  defendant ;  a  literal  de- 
nial not  being  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  88  426-428.] 

4.  Bankruptcy  —  Suit  by  Tbustee— Setting 
Aside  Fraudulent  Conveyances— Answeb 
—Insufficiency— Effect. 

Where  a  paragraph  of  a  bill  by  a  bank- 
rupt's trustee  to  set  aside  fraudulent  conveyan- 
ces described  the  subjects  thereof,  and  alleged 
that  the  bankrupt  was  seised  and  possessed  of 
the  land  within  four  months  prior  to  the  filing 
of  the  bankruptcy  petition,  an  answer  denying 
all  the  paragraphs  of  the  bill  and  every  allega- 
tion therein  contained,  and  calling  for  strict 
proof  thereof,  did  not  traverse  the  allegations 
of  the  bill,  but  had  the  effect  of  admitting,  not 
only  that  the  conveyance  was  made  to  hinder 
and  defraud  the  bankrupt's  creditors,  but  also 
the  allegation  that  the  bankrupt  was  seised  and 
possessed  of  the  land  described  within  four 
months  prior  to  the  filing  of  the  bankruptcy  peti- 
tion. 

Appeal  from  City  Court  of  Birmingham, 
Jefferson  County;  W.  W.  Wllkerson,  Judge, 

Bill  by  John  H.  Wallace,  as  trustee  in 
bankruptcy  of  one  Randall,  against  William 
H.  Prestrldge  and  others.  Decree  for  com- 
plainant, and  defendant  William  H.  Prest- 
rldge appeals  in  the  name  of  all  the  defend- 
ants. Motion  to  dismiss  appeal  denied.  Judg- 
ment affirmed. 

The  original  bill  made  J.  E.  Cox,  Lucy  J. 
Cary,  M.  A.  Lucas,  W.  R.  Lucas,  and  Minnie 
K.  Randall,  respondents.  By  a  consent  de- 
cree entered  on  December  24,  1902,  LuCy 
Cary  and  Minnie  Randall  were  eliminated 
from  the  suit  By  amendment  of  June  24, 
1903,  C.  W.  Cary,  Albert  F.  Wilson,  W.  M. 
Johnson,  and  W.  H.  Prestrldge  were  also 
made  respondents.  By  amendment  of  May 
26, 1904,  W.  R.  and  M.  A.  Lucas  were  stricken 
as  parties  respondent  The  appeal  is  In  the 
name  of  all  the  respondents,  taken  by  Prest- 
rldge. There  was  a  severance  granted,  with 
summons  and  permission  to  assign  errors 
separately,  and  errors  are  assigned  by  Prest- 
rldge alone.  A  motion  to  dismiss  the  appeal 
is  based  on  the  theory  that  only  Prestrldge 
was  prejudiced  by  the  decree  or  Interested 
In  Its  aflBrinance  or  reversal,  and  that  he 


alone  should  have  been  the  appellant  The 
other  facts  sufficiently  appear  in  the  opinion 
of  the  court 

Richard  B.  Kelly  and  J.  M.  Chilton,  for  ap- 
pellant  George  Huddleston,  for  appellee. 

McCLELLAN,  J.  The  motion  to  dismiss  the 
appeal  cannot  be  granted.  Rule  86,  Chancery 
Practice;  Beachman  v.  Aurora  Mfg.  Co.,  110 
Ala.  555,  18  South.  314.  The  appeal  was  tak- 
en In  the  name  of  all  respondents,  summons 
and  severance  was  granted,  and  errors  are 
assigned  by  Prestrldge  alone. 

Section  676  of  the  Civil  Code  of  1896  pro- 
vides in  whose  district  only  an  original  bili 
may  be  filed;  and  a  defendant  brought  in 
by  amendment,  as  Prestrldge  was,  cannot 
except  for  fraud,  object  to  a  conceived  failure 
to  observe  the  cited  statute.  Gay  v.  Brier- 
field  Co.,  106  Ala.  615, 17  South.  618.  The  ap- 
pellant's demurrer  and  plea,  attacking  the 
jurisdiction  of  the  court  were  therefore  proi>- 
erly  overruled. 

The  bill  Is  filed  by  the  trustee  in  bankrupt- 
cy of  Randall  to  avoid,  among  others,  convey- 
ances from  Randall  to  C.  W.  Cary  and  to  L 
J.  Cary,  and  from  the  Carys  to  Prestridge. 
appellant  and  from  Prestridge  to  Johnson, 
on  the  specifically  averred  ground  that  these 
conveyances  were  made  by  all  these  parties 
with  the  Intent  to  hinder,  delay,  and  defraud 
Randall's  creditors.  The  bill  in  paragraph  4 
describes  the  subject  of  these  attacked  convey- 
ances, and  alleges  that  Randall  was  seised 
and  possessed  thereof  within  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. Copies  of  the  conveyances  sought  to 
be  canceled  are  exhibited  with  the  bill,  orig- 
inal or  as  amended.  The  decree,  on  final  sub- 
mission, canceled  the  conveyance  from  Ran- 
dall to  the  Carys,  that  from  the  Carys  to 
Prestridge,  and  that  from  Prestridge  to  John- 
son, and  also  adjudged  the  complainant,  as 
against  Prestridge  and  others,  to  be  the  own- 
er of  the  lands  thereinafter  described  as  of 
the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy, to  wit,  April  10,  1901,  and  divested 
all  the  interest  right  title,  or  claim  of  Prest- 
ridge and  others  in  and  to  those  lands,  de- 
scribing only  those  lands  mentioned  in  para- 
graph 4  of  the  bill  as  amended. 

The  answer  of  Prestridge  and  Johnson  to 
the  amended  bill  was,  after  stating  the  ca*. 
as  follows:  "The  defendants,  for  answer, 
say  that  they  deny  as  true  all  the  paragraphs 
of  said  original  and  amended  bill  and  every 
allegation  therein  contained,  and  call  for 
strict  proof  thereof."  Oath  to  the  answer 
was  waived  in  the  note  to  the  bill.  Rule  34. 
Chancery  Practice.  Generally  speaking,  an 
answer  is  insufficient  that  does  not  confess  or 
traverse  the  material  allegations  of  the  bill, 
in  so  far  as  they  relate  to  the  answering  de- 
fendant A  literal  denial  is,  of  course,  not 
the  equivalent  of  the  requisite  fullness  and 
explicitn ess  of  the  answer.  Gamble  v.  An!:- 
man  &  Co.,  125  Ala.  872,  28  South.  30;  Sav- 
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age  v.  Benham,  17  Ala.  119 ;  Moog  v.  Barrow, 
101  Ala.  209,  13  South.  665.  And  where  ma- 
terial allegations  set  forth  In  the  bill  charge 
matters  prima  facie  within  the  knowledge  of 
the  answering  respondent,  and  the  answer 
falls  to  deny  them  they  will  be  taken  as  con- 
fessed. The  denial  here  was  of  the  most  gen- 
eral character,  and  was  entirely  insufficient 
to  meet  the  positive  averments  of  the  bill 
that  this  appellant,  with  others,  was  a  party 
to  the  purpose  to  hinder,  delay,  or  defraud 
the  creditors  of  Randall,  and  to  put  the  com- 
plainant to  proof  thereof.  It  is  clear  that, 
under  the  rule,  the  effect  of  the  answer  was 
to  confess  the  averments  of  fraudulent  acts 
and  purposes  which,  obviously,  were  prima 
facie  within  the  knowledge  of  this  appellant 
Penney  v.  McCulloch,  134  Ala.  580,  33  South. 
665;  Gamble  v.  Aultman,  125  Ala.  372,  28 
South.  30,  and  authorities  there  cited. 

We  do  not  understand  that  these  long-rec- 
ognized principles  are  controverted  by  coun- 
sel for  appellant   But  his  insistence  is  that 
while  the  fraudulent  acts  and  purposes  of 
this  appellant  alleged  in  the  bill,  may  have 
been  confessed  by  such  an  answer,  yet  it  was, 
notwithstanding  this,  Incumbent  on  the  com- 
plainant to  establish  by  proof  the  allegation 
that  Randall  was  seised  and  possessed  of  the 
real  estate  described  in  paragraph  4  of  the 
amended  bill  within  the  period  prior  to  the 
filing  of  the  petition  in  bankruptcy.  We  are 
of  the  opinion  that  the  answer,  as  written, 
must  be  taken  to  have  confessed  that  essen- 
tial fact   The  bill,  with  perfect  expllcitness, 
charged  that  the  appellant,  with  others,  en- 
tertained and  acted  on  the  purpose  to  hinder, 
delay,  or  defraud  Randall's  creditors  by  a 
disposition  of  the  lands  described  in  para- 
graph 4.    This  fraudulent  Intent  could  not 
have  obtained,  except  upon  the  idea  that  the 
subject  of  the  nefarious  purpose  and  acts  was 
the  property  of  Randall,  the  debtor.  The  ad- 
mission of  the  existence  of  the  intent  and  the 
confession  of  acts  in  accord  with  it  leave  no 
room  for  doubt  that  Randall's  substance 
-was  the  basis  of  the  condemned  transactions. 
Indeed,  the  Intent  and  acts  looking  to  effec- 
tuate it  have,  and  could  only  have,  their  root 
In  the  property  right  of  the  bankrupt  They 
grew  out  of  the  soil  afforded  by  the  debtor's 
ownership  of  the  land,  and  from  no  other 
source  could  they  have  come.    Having  ad- 
mitted Randall's  ownership  of  the  lands  de- 
scribed in  paragraph  4  and  in  the  decree, 
the  conveyances,  whatever  the  estate  attempt- 
ed to  be  conveyed  thereby,  were  immaterial, 
as  tending  to  show  title  or  its  extent  vel  non, 
since  appellant  was  estopped  to  refute  the 
admission  carried  by  the  answer.  McGehee 
v.  Lehman,  Durr  &  Co.,  65  Ala.  316 ;  Gresham 
v.  Ware,  79  Ala.  192, 

There  Is  no  error  in  the  record,  and  the  de- 
•cree  is  affirmed. 
Affirmed. 

TYSON,  C.  X,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 


BANK  OF  GUNTERSVILLE  v.  JONES  COT- 
TON CO. 

(Supreme  Court  of  Alabama.    April  16,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Bills  and  Notes— Negotiability— Draft 
with  Bill  of  Lading. 

An  accepted  sight  draft  for  the  price  of  a 
bale  of  cotton,  with  bill  of  lading  attached,  in- 
dorsed and  negotiated  by  the  payee,  is  governed 
by  commercial  law. 

2.  Sales  —  Delivery  to  Cabbieb  —  Passing 
Title. 

Where  S.,  having  purchased  from  G.  a  bale 
of  cotton  which  was  subject  to  a  landlord's  lien, 
instructed  G.  to  ship  the  cotton  to  the  J.  Co., 
the  delivery  of  the  cotton  to  a  common  carrier 
by  G.,  consigned  pursuant  to  such  instruction, 
divested  the  title  to  the  cotton  out  of  G. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  377-380.] 

3.  Cabbiebs  —  Bills  of  Lading  —  Indorse- 
ment and  Transfer— Title  to  Property. 

The  indorsement  of  a  draft  for  the  price  of 
cotton  sold,  with  the  bill  of  lading  attached,  by 
the  seller,  who  was  the  payee,  to  plaintiff  bank 
for  discount,  did  not  vest  the  legal  title  to  the 
cotton  for  the  sale  of  which  the  draft  was  drawn 
in  the  bank,  nor  constitute  the  bank  the  seller 
of  the  cotton. 

4.  Same  —  Purchaser  Before  Maturity  — 
Rights— Failure  of  Consideration. 

Where  a  bank  discounted  a  draft  with  a 
bill  of  lading  attached  before  maturity,  in  the 
ordinary  course  of  business,  the  drawee  and  ac- 
ceptor could  not,  when  sued  on  the  draft,  plead 
failure  or  want  of  consideration. 

5.  Appeal  and  Error  —  Review— Questions 
of  Fact— Judgment  on  Agreed  Statement. 

Where  a  case  was  tried  without  the  inter- 
vention of  a  jury  on  an  agreed  statement  of 
facts,  the  Supreme  Court  on  appeal  was  author- 
ized by  Acts  1894-95,  p.  586,  to  review  the  con- 
clusion and  judgment  of  the  trial  court  on  the 
evidence,  without  any  presumptions  in  favor  of 
the  trial  court's  rulings,  and  In  case  of  error  to 
render  such  judgment  as  the  trial  court  should 
have  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3955-3969.] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; D.  W.  Speake,  Judge. 

Suit  by  the  Bank  of  Guntersville  against 
the  Jones  Cotton  Company.  Judgment  for 
defendant  and  plaintiff  appeals.  Reversed 
and  rendered. 

This  cause  is  tried  upon  the  following 
agreed  statement  of  facts:  "That  M.  T.  Swift, 
on  April  4,  1906,  agreed  to  purchase  one  bale 
of  cotton  from  A.  B.  Gibson,  in  Marshall 
county,  Ala.,  to  be  shipped  by  Gibson  to  the 
Jones  Cotton  Company  at  Decatur,  Ala.  That 
on  said  date  a  bill  of  lading  was  issued  to 
A.  B.  Gibson  by  the  Tennessee  River  Navi- 
gation Committee,  agreeing  to  transport  said 
bale  of  cotton  to  Decatur,  Ala.  That  on  said 
.date  M.  T.  Swift  drew  a  draft  for  $56.08  on 
the  Jones  Cotton  Company  at  Decatur,  Ala., 
as  shown  by  draft  hereto  attached.  That 
said  A.  B.  Gibson  on  said  date  sold  said  draft 
with  bill  of  lading  attached,  to  the  Bank  of 
Guntersville,  and  Indorsed  said  bill  of  lading 
and  said  draft  to  said  Bank  of  Guntersville, 
which  draft  and  bill  of  lading  and  Indorse- 
ments thereon  are  hereto  attached  and  made 
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a  part  of  this  agreement  Said  draft  and 
bill  of  lading  was  delivered  to  said  Bank  of 
Guntersville  at  the  time  of  the  sale  thereof 
to  said  bank;  said  bank  paying  said  Gibson 
the  sum  of  $56.08,  less  the  customary  bank 
discounts.  That  at  the  time  said  draft  was 
drawn  and  bill  of  lading  issued  one  S.  0. 
Capehart,  of  Columbus  City,  Marshall  Coun- 
ty, Ala.,  held  a  landlord's  lien  on  said  bale 
of  cotton  in  a  sum  equal  to  or  exceeding  the 
value  of  said  bale  of  cotton  by  reason  of  the 
same  having  been  grown  on  the  land  of  said 
Capehart,  located  and  situated  in  Marshall 
county,  Ala.,  in  the  year  1905,  through  a  rent 
contract  for  lands  between  said  Capehart  and 
said  Gibson  for  said  year,  and  that  said  rent 
was  due  and  unpaid  and  lien  undischarged 
at.the  time  said  bale  of  cotton  was  sold  by 
Gibson  and  said  draft  and  bill  of  lading  is- 
sued. That  said  Swift,  at  the  time  of  agree- 
ing to  purchase  said  property  and  at  the  time 
he  issued  said  draft,  had  no  knowledge  of 
said  lien,  and  that  at  the  time  said  Bank  of 
Guntersville  purchased  said  bill  of  lading  the 
said  bank  had  no  knowledge  of  said  Hen;  but 
said  Gibson  knew  of  the  existence  of  said 
rent  debt  and  the  Hen  therefor  on  said  bale 
of  cotton.  That  subsequent  to  the  4th  day 
of  April,  1906,  the  said  Bank  of  Guntersville, 
through  its  agents  and  correspondents,  pre- 
sented said  draft,  with  said  bill  of  lading 
attached,  to  the  Jones  Cotton  Company  at 
Decatur,  Ala.,  for  acceptance,  and  that  the 
said  Jones  Cotton  Company  accepted  the 
same,  as  Is  shown  by  Indorsements  on  the 
face  of  the  draft  That  at  the  time  said 
Jones  Cotton  Company  accepted  said  draft 
they  had  no  knowledge  of  the  existence  of 
the  debt  and  lien  of  said  Capehart.  That 
when  said  draft  with  bill  of  lading  attached, 
was  presented  to  the  said  Jones  Cotton  Com- 
pany for  payment  they  declined  to  pay  the 
same,  and  the  same  has  never  been  paid  by 
them.  It  is  further  agreed  that  said  Cape- 
hart recovered  and  took  posesslon  of  said 
bale  of  cotton  prior  to  this  suit  under  his 
landlord's  lien.  It  is  further  agreed  that  the 
legal  title  of  said  bill  of  lading  and  draft  was 
in  the  Bank  of  Guntersville  at  the  time  of 
the  bringing  of  this  suit,  and  that  they  have 
been  the  legal  owners  of  said  bill  of  lading 
and  draft  since  the  4th  day  of  April,  1U06. 
on  the  day  the  same  was  purchased  by  them 
and  delivered  to  them." 
The  draft  is  as  follows: 

"$56.08  4/4/06. 

"At  sight  pay  to  the  order  of  A  B.  Gib- 
son fifty-six  and  os/ioo  dollars,  value  re- 
ceived, and  charge  to  account  of  one  bale  of 
cotton,  bill  of  lading  attached. 

"M.  T.  Swift 
'To  Jones  Cotton  Company,  Decatur,  Ala." 

Written  across  the  face  of  the  draft  is  the 
following:  "Accepted,  payable  April  9.  1906. 
Jones  Cotton  Company,  per  N.  R.  Mason." 
On  the  back  of  the  draft  is  the  following  in- 


dorsement: "A.  B.  Gibson.'*  The  bill  of  lad- 
ing was  in  the  usual  form  and  was  indorsed: 
"A.  B.  Gibson." 

D.  C.  Almon  and  Lowe  ft  Tidwell,  for  ap- 
pellant  Callahan  ft  Harris,  for  appellee. 

DOWDELL,  J.  There  can  be  no  doubt  that 
the  Instrument  sued  on  is  governed  by  the 
commercial  law.  Anderson  ft  Co.  v.  Jones. 
102  Ala.  537,  14  South.  871,  and  aathorities 
cited  in  that  case.  The  facts  in  thto  case  are 
essentially  different  from  the  facts  In  the 
case  of  Haas  ft  Co.  v.  Citizens'  Bank  of  Dyers- 
burg,  144  Ala.  562,  39  South.  129,  1  L.  R.  A. 
(N.  S.)  242,  113  Am.  St  Rep.  61,  relied  on  by 
appellee.  There  was  no  retention  of  title  to 
the  property  by  the  vendor  in  the  case  before 
us.  The  bank  discounting  the  draft  sued  on 
was  in  no  sense  the  vendor  of  the  bale  of 
cotton  forming  the  consideration  of  the  draft 
drawn  by  M.  T.  Swift  on  the  defendant  in 
favor  of  the  payee,  Gibson.  When  Swift 
bought  the  bale  of  cotton  from  Gibson,  and 
instructed  him  to  ship  it  to  the  Jones  Cotton 
Company,  the  delivery  of  the  cotton  to  the 
common  carrier  by  Gibson,  consigned  to  the 
Jones  Cotton  Company  in  pursuance  of  Swift's 
instructions,  divested  the  title  out  of  Gibson. 
The  indorsement  by  Gibson  of  the  draft,  with 
bill  of  lading  attached,  did  not  operate  to 
put  the  legal  title  to  the  bale  of  cotton  in 
the  plaintiff;  nor  did  it  as  said  above,  con- 
stitute the  plaintiff  the  vendor  of  the  cotton. 
The  plaintiff  became  the  owner  of  the  draft 
before  its  maturity,  in  the  ordinary  course 
of  business,  and  consequently  the  drawee  and 
acceptor  cannot  be  heard  to  set  up  the  de- 
fense of  failure  or  want  of  consideration. 

The  case  was  tried  by  the  court  below 
without  the  intervention  of  a  jury,  and  ui»on 
an  agreed  statement  of  facts.  This  court  is 
authorized,  by  an  act  regulating  the  practice, 
etc.,  in  the  circuit  court  of  Morgan  county 
(Acts  1894-95,  p.  586),  to  review  the  conclu- 
sion and  judgment  of  the  lower  court  in  such 
cases  on  the  evidence,  without  any  presump- 
tions in  favor  of  the  rulings  of  the  lower 
court,  and  in  case  of  error  to  render  such 
judgment  here  as  the  lower  court  should 
have  rendered.  From  what  we  have  said 
above  as  to  the  law  of  the  case,  it  follows 
that  on  the  agreed  statement  of  facts  the 
judgment  appealed  from  must  be  reversed, 
and  one  will  be  here  rendered  in  favor  of 
the  plaintiff. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  SIMPSON  and  McCLEL- 
LAN,  JJ.,  concur. 

WHITMAN  et  al.  v.  BARTLETT. 
(Supreme  Court  of  Alabama.    May  14,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Arbitration  and  Award— Award  bt  Ma- 
jority. 

Civ.  Code  1896,  f  512,  authorizing  an  award 
by  a  majority  of  arbitrators,  applies  only  to  the 
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statutory  arbitration,  submission  of  which  sec- 
tion 510  requires  to  be  in  writing;  so  that  a 
submission  not  in  writing  is  at  most,  a  common- 
law  submission,  in  which  the  award  must  be  by 
all,  in  the  absence  of  an  agreement  to  the  con- 
trary. 

■Z  Joint  Adventubes— Existence. 

For  plaintiff  to  recover  a  share  of  the 
profits  under  a  speculation  made  by  defendants, 
there  must  have  been  a  contract  between  him 
and  them ;  it  not  being  enough  that  he  was  in- 
terested in  a  fund  used  by  defendants  in  such 
iransaction  without  his  authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Joint  Adventures,  §§  1-3.] 

-8.  Same— Evidence. 

To  anthorize  recovery  by  plaintiff  of  a 
share  of  the  profits  under  a  speculation  made 
by  defendants,  he  must  not  only  show  that  he 
was  interested  in  the  deal,  but  what  interest  he 
had.  which  he  does  not  do  by  showing  previous 
deals  in  which  he  was  interested ;  his  interest 
in  each  of  them  being  different. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Joint  Adventures,  §§  1-8.] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  W.  H.  Bartlett  against  Ev  F. 
Whitman  and  others  for  money  had  and  re- 
ceived. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed  and  remanded. 

The  defendants  filed  the  general  issue  and 
the  following  special  plea:  "That  on  August 
18,  1904,  all  the  matters  Involved  in  this  suit 
were  by  verbal  agreement  submitted  by  plain- 
tiff and  defendants  to  the  arbitration  of  D.  R. 
Morton,  J.  B.  Martin,  and  V.  A.  Claburn,  and 
that  on  said  date,  after  the  hearing  by  the 
full  board  of  arbitrators  of  the  testimony  of- 
fered by  the  parties  in  reference  to  said  mat- 
ters and  a  consideration  of  the  same  by  the 
full  board,  a  majority  of  said  arbitrators, 
to  wit,  said  D.  A.  Morton  and  the  said  J.  B. 
Martin,  while  the  other  arbitrator  was  pres- 
ent, did  make  and  render  an  award,  finding 
and  adjudging  that  there  was  nothing  due 
by  these  defendants  to  the  plaintiff  for  and 
on  account  of  matters  embraced  in  this  suit, 
which  said  award  is  hereto  attached  and 
made  a  part  of  this  plea.    And  defendants 
aver  that  the  other  arbitrator,  the  said  V.  A. 
Claburn,  declared  that,  in  his  Judgment,  a 
-decision  for  some  amount  should  be  render- 
ed in  favor  of  plaintiff;  that  said  Morton 
and  Martin  announced  their  decision  and 
wrote  it  out,  and  requested  said  Claburn, 
who  was  then  and  there  present  and  partici- 
pated in  the  deliberation  of  said  board,  to 
sign  the  same,  and  he  declined  to  do  so, 
-whereupon  said  Morton  and  Martin  signed 
the  award  hereto  attached  and  delivered  same 
to  defendant" 

The  award  is  as  follows:  "We,  the  under- 
signed, having  been  to  the  election  to  settle 
a  difference  between  E.  F.  Whitman,  R.  R. 
McClesky,  and  W.  H.  Bartlett  after  consid- 
ering all  the  evidence  before  us,  decide  as 
follows:  That  owing  to  the  fact  that  the  ev- 
idence does  not  show  the  existence  of  a  run- 


ning contract,  and  tends  to  show  that  there 
were  three  distinct,  and  only  three,  contracts, 
W.  H.  Bartlett  has  received  all  moneys  due 
him  on  said  cotton  contract  of  1903.  [Signed] 
D.  A.  Morton.  J.  B.  Martin."  Indorsed: 
"Filed  Oct  13,  1905.  Thomas  J.  Hinds,  Clerk 
of  Circuit  Court." 

Demurrers  were  interposed  to  this  plea  as 
follows:  "(1)  Said  plea  falls  to  show  action 
on  the  part  of  the  arbitrators.  (2)  Said  plea 
fails  to  show  an  award  by  the  arbitrators 
chosen  to  arbitrate  the  matter  in  front  of 
them.  (3)  Said  plea  falls  to  show  an  award 
made  by  the  arbitrators  while  sitting  as  a 
board  of  arbitrators.  (4)  Said  plea  fails  to 
show  a  complete  and  full  award,  which  bars 
plaintiff's  right  of  action.  (5)  Said  plea  fails 
to  show  an  award  by  all  the  arbitrators." 

The  testimony  tended  to  show  that  on 
January  26,  1903,  200  bales  of  New  York 
cotton  were  bought  and  margin  deposited, 
and  the  profit  realized  of  $210;  on  February 
11,  1903,  300  bales  of  July  New  York  cotton 
was  bought,  and  a  profit  of  $460  realized  un- 
der this  contract;  on  February  24,  1903,  600 
bales  of  July  New  York  cotton  was  bought, 
and  a  profit  realized  on  this  transaction  of 
$500;  that  on  February  26,  1003,  100  bales 
of  New  York  cotton  was  sold,  and  this  trade 
was  closed  by  a  purchase  of  the  same  amount 
of  May  cotton,  realizing  a  profit  of  $30;  that 
on  March  4, 1903, 100  bales  of  July  New  York 
cotton  was  bought,  and  on  the  same  day  500 
bales  of  July  New  York  cotton  was  bought, 
and  both  of  these  transactions  closed  by  a 
sale  of  600  bales,  realizing  a  profit  of  $230. 
These  various  transactions  were  in  the  name 
of  W.  H.  Bartlett;  one  Claude  Harper  signing 
the  telegrams  and  giving  Instruction  in  refer- 
ence to  the  several  transactions.  These  trans- 
actions together  showed  a  net  profit  of  $1,520, 
which,  with  the  margin  aggregating  $610, 
showed  a  credit  on  the  books  of  Cothran  & 
Co.,  in  favor  of  Bartlett  of  $2,130,  which  was 
closed  by  a  check  sent  to  Harper  and  by  him 
turned  over  to  McClesky  and  Whitman.  Of 
this  amount  Bartlett  received  $410.  It  fur- 
ther appeared  that  plaintiff  got  no  money 
until  all  the  transactions  were  closed,  when 
he  received  the  sum  of  $410  as  his  share  of 
the  profits.  The  plaintiff's  testimony  further 
showed  that  he  was  not  told  of  the  500-bale 
transaction  of  February  24th,  on  which  was 
realized  a  profit  of  $500;  that  he  first  learned 
of  this  transaction  from  another  source,  and 
that  when  McClesky  was  asked  about  it,  and 
when  plaintiff  had  Inquired  why  he  had  been 
sidetracked  and  trades  had  been  made  with- 
out letting  him  know  it,  McClesky  replied  that 
he  and  Whitman  had  made  a  little  profit  of 
$500  to  recuperate  from  losses  that  they  had 
sustained.  It  further  appeared  that  the  only 
trade  which  plaintiff  knew  of  that  he  was 
interested  In  was  a  half  interest  In  the  200- 
bale  purchase,  a  third  interest  in  the  300- 
bale  purchase,  and  an  interest  In  100  bales 
of  the  600-bale  purchase. 
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Street  &  Isbell,  for  appellants.  Goodhue  & 
Blackwood,  for  appellee. 

ANDERSON,  J.  While  the  statute  en- 
courages arbitrations  (section  508  of  the  Civ- 
il Code  of  1896),  and  section  512  authorizes 
an  award  by  a  majority,  this  last  section  ap- 
plies to  statutory,  and  not  common-law,  ar- 
bitration and  award,  which  said  latter  arbi- 
trations are  recognized  and  regarded  by  sec- 
tion 523  of  the  Civil  Code  of  1896.  The  ar- 
bitration set  up  In  the  defendant's  special 
plea  2  was  not  a  statutory  arbitration  and 
award,  as  section  510  requires  that  the  sub- 
mission must  have  been  In  writing.  It  was 
at  most  a  common-law  submission  for  arbi- 
tration, and  did  not  present  such  an  award 
as  would  be  binding  under  the  common  law, 
as  it  was  not  the  award  of  all  of  the  arbi- 
trators, but  of  a  mere  majority.  It  seems  to 
be  the  general  rule  In  all  jurisdictions,  with 
perhaps  the  exception  of  Louisiana  and  South 
Carolina,  that  under  a  submission  to  a  num- 
ber of  arbitrators,  without  the  expression  of 
an  intention  that  a  majority  or  less  than  the 
whole  number  may  exercise  the  power  con- 
ferred, it  Is  necessary  to  the  validity  of  the 
award  that  all  the  arbitrators  should  concur. 
8  Cyc.  651,  and  cases  cited  In  note  96;  Mc- 
Crary  v.  Harrison,  36  Ala.  577.  The  plea 
does  not  set  up  any  facts  showing  that  it 
was  within  the  contemplation  of  the  parties 
that  there  should  be  a  majority,  instead  of  a 
unanimous,  award,  and  the  trial  court  did 
not  err  in  sustaining  the  demurrer  to  same. 

The  plaintiff,  after  the  close  of  the  evi- 
dence, asked  for  a  recovery  under  the  first 
count  alone,  thus  grounding  his  right  of  recov- 
ery to  the  500-bale  deal  of  February  24,  1903. 
In  order  for  the  plaintiff  to  recover  a  share  of 
the  profits  made  under  said  deal,  there  must 
have  been  a  contract  between  the  parties, 
express  or  implied.  That  he  was  Interested 
in  a  fund,  which  was  used  by  the  defendants 
to  margin  the  transaction,  and  which  was 
so  used  without  his  authority,  did  not  suffice. 
Nor  does  the  plaintiff's  evidence  show  such 
a  contract  with  the  defendants  as  will  en- 
able him  to  claim  any  part  of  the  fruits. 
He  admitted,  on  cross-examination,  that  there 
was  no  agreement  as  to  the  Interest  he  should 
have  in  the  contract,  and  the  previous  deals 
cannot  be  looked  to  to  determine  this  fact,  as 
he  had  a  different  Interest  in  each  of  them. 
In  or^er  to  recover,  it  was  Incumbent  upon 
the  plaintiff,  not  only  to  show  that  he  was 
interested  in  the  deal,  but  he  must  show 
what  interest  he  had.  27  Cyc.  854. 

The  trial  court  erred  In  refusing  the  gener- 
al charge  requested  by  the  defendants,  and 
the  judgment  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DO  WD  ELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


NORWICH  UNION  FIRE  INS.  SOCIETY  t. 

PRUDE  et  al. 
(Supreme  Court  of  Alabama.    Feb.  4,  1907. 
Rehearing  Denied  June  18,  1908.) 

1.  Insurance — Actions — Declaration — SUF- 
FICIENCY. 

In  an  action  on  a  fire  insurance  policy,  th" 
declaration  alleged  that  the  policy  was  payable 
to  the  estate  of  P.,  but  that  plaintiffs  are  tb* 
parties  really  interested  and  are  the  beneficial 
owners  of  the  policy,  and  the  legal  and  equitable 
title  thereof  was  in  them  alone  at  the  time  it 
was  issued  and  at  the  time  of  the  loss,  to  which 
defendant  demurred  on  the  ground  that  the  al- 
legations were  mere  conclusions  of  the  pleader 
unsupported  by  averments  of  facts;  that  ther 
did  not  show  that  the  premises  were  ever  the 
property  of  P.,  or  whether  there  was  an  estate 
of  P.,  and  plaintiff's  relation  thereto,  or  whether 
P..  if  dead,  died  intestate  or  testate ;  that  there 
might  be  an  outstanding  estate  in  the  insured 
premises  in  the  surviving  husband,  and  it  did 
not  appear  that  either  of  plaintiffs  was  such 
husband,  and  it  did  not  appear  from  the  allega- 
tions that  the  action  did  not  accrue  in  the  life- 
time of  decedent,  and  was  not  the  personal  prop- 
erty of  the  decedent  at  the  time  of  her  death, 
and  hence  was  only  collectible  by  her  adminis- 
trator. Held,  that  the  declaration  was  not  de- 
murrable on  the  grounds  stated. 

2.  Same— Interest  of  Insured. 

In  an  action  on  a  fire  insurance  policy.  a 
plea  alleged  that  the  policy  stipulated  that  it 
should  be  void  if  insured's  interest  therein  vis 
not  truthfully  stated,  or  if  such  interest  was 
other  than  the  unconditional  and  sole  owner 
ship ;  that  the  policy  was  payable  to  the  estate 
of  P.,  and  insured  as  the  property  of  said  estate, 
and  that  it  was  taken  out  by  the  administrator 
thereof,  who,  as  surviving  husband  of  P..  in- 
herited one-half  of  her  personal  property  abso- 
lutely and  a  life  estate  in  her  realty ;  that  aft-: 
her  death,  but  prior  to  the  issue  of  the  polk;, 
her  surviving  husband  became  administrator  and 
conveyed  to  plaintiffs  his  life  estate  in  the  in- 
sured property,  so  that  when  the  policy  was  is- 
sued the  property  did  not  belong  to  the  estate 
of  P.  and  plaintiffs  were  the  absolute  owners 
of  the  insured  property,  and  therefore,  when  tie 
property  was  insured  as  belonging  to  the  estate 
of  P.,  the  interest  of  the  insured  in  the  propert? 
was  not  truthfully  stated,  and  the  insured  did 
not  have  an  unconditional  and  sole  ownership. 
Held  that,  aside  from  the  conclusions  of  tb» 
pleader,  no  facts  were  stated  inconsistent  wita 
the  requirement  of  the  policy  that  the  intern' 
of  the  insured  be  truthfully  stated,  and  tha: 
insured  have  not  less  than  the  unconditional  ate 
sole  ownership,  and  the  fact  that  the  policy  wa- 
payable  to  the  estate  of  P.  did  not  render  thr 
statement  of  insured's  interest  in  the  policy  on- 
truthful,  as  the  parties  might  agree  to  make  tb^ 
policy  payable  to  the  estate ;  it  not  being  alli- 
ed that  there  was  any  misrepresentation  in  «•■ 
doing,  or  that  defendant  did  not  know  at  the 
time  that  plaintiffs  alone  were  interested. 
8.  Pleading— Conclusions. 

In  an  action  on  a  fire  insurance  policy,  de- 
fendant alleged  that  the  policy  stipulated  that 
it  should  be  void  in  case  of  any  fraud  by  insured 
touching  any  matter  relating  to  the  policj. 
whether  arising  before  or  after  the  loss,  and  aft- 
er the  fire  insured  attempted  to  collect  under  the 
policy  and  falsely  represented  to  the  compact 
that  the  house  was  substantially  complete,  vbra 
he  knew  that  it  was  unfit  for  habitation  ant* 
materially  defective.  Held,  that  the  plea  wai 
defective  in  not  setting  out  the  policy  or  the  ccc- 
ditions  therein,  the  alleged  breach  of  which  «• 
relied  on  as  a  defense,  as  the  statement  that  oV 
policy  provided  it  should  be  void  in  case  «f 
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fraud,  etc.,  was  bat  a  conclusion  of  the  plead- 
er, and  hence  a  demurrer  was  properly  sustain- 
ed thereto. 

4.  Insubancb— Actions—Pleading. 

In  actions  on  insurance  policies,  where  the 
breach  of  conditions  of  the  policy  is  relied  on  as 
a  defense,  such  conditions  should  be  set  out  in 
the  plea,  at  least  in  substance,  so  that  the  court 
may  determine  on  demurrer  whether  the  facts 
stated  as  constituting  the  breach  amounted  in 
law  to  a  breach  of  the  conditions. 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 

Action  by  Agnes  Prude  and  others,  by  next 
friend,  against  the  Norwich  Union  Fire  In- 
surance Society.  From  a  judgment  for  plain- 
tiffs, defendant  appeals  Affirmed. 

See  Norwich  Union  Fire  Insurance  Co.  v. 
Prude  et  al.,  145  Ala.  207,  40  South.  322. 

The  fifth  count  as  amended  is  in  the 'fol- 
lowing language:  "Plaintiffs  claim  of  defend- 
ant the  further  sum  of  $600,  the  value  of  a 
dwelling  house  which  defendant,  on  the  16th 
day  of  March,  1004,  insured  against  loss  by 
fire  and  other  perils  in  the  policy  of  insur- 
ance mentioned  for  the  term  of  one  year, 
which  house  was  totally  destroyed  by  fire  on, 
to  wit,  the  10th  day  of  March,  1004,  of  which 
defendant  has  had  notice;  and  the  plaintiffs 
further  aver  that  said  policy  of  life  insurance 
on  its  face  was  payable  to  the  estate  of  Lucy 
A.  Prude,  and  the  plaintiffs  further  aver  that 
they  are  the  parties  really  interested  in  said 
contract  of  insurance  and  are  the  beneficial 
owners  of  the  same ;  and  the  plaintiffs  further 
aver  that  the  legal  and  equitable  title  of  said 
contract  of  insurance  was  in  them,  and  in 
theni  alone,  both  at  the  time  of  the  Issuance 
of  said  policy  and  at  the  time  of  the  loss ;  and 
plaintiffs  further  aver  that  at  the  time  of  the 
issuance  of  said  contract  of  Insurance  the  said 
defendant  was  a  member  of  the  Southeastern 
Tariff  Association,  or  in  some  way  or  manner 
connected  with  the  same,  and  had  an  agree- 
ment or  understanding  with  said  tariff  as- 
sociation about  the  rates  which  should  be 
charged  or  fixed  on  any  particular  class  of 
insurance  risks;  and  plaintiffs  further  claim 
of  defendant  the  sum  of  $150  damages  as  a 
penalty  prescribed  by  section  2620  of  the 
Code  of  Alabama,  together  with  the  interest 
on  said  sum  of  money." 

Demurrers  were  Interposed  to  this  count 
as  follows:  "(1)  The  allegation  thereof  that 
plaintiffs  are  the  parties  really  interested 
In  said  contract  of  Insurance  and  are  the 
beneficial  owners  of  the  same  is  a  mere  con- 
clusion of  the  pleader,  unsupported  by  any 
Tacts  averred.  (2)  It  falls  to  show  that  said 
> remises  were  ever  the  property  of  Lucy  A 
Prude,  deceased.  (3)  It  fails  to  show  wheth- 
er there  Is  or  is  not  an  estate  of  Lucy  A. 
^rude,  deceased,  and  what,  If  any,  is  the  re- 
ation  of.  said  parties  plaintiff- to  said  estate. 
4)  It  does  not  appear  whether  the  said  Lucy 
V.  Prude,  if  dead,  died  intestate  or  testate. 
r»)  So  far  as  appears,  it  may  be  that  there 
i-as  an  outstanding  life  estate  in  the  prem- 
sea  Insured  In  a  surviving  husband  of  said 


Lucy  A.  Prude,  and  it  does  not  appear  that 
one  of  the  plaintiffs  is  such  surviving  hus- 
band. (6)  So  far  as  appears  from  said  count, 
the  alleged  indebtedness  arose  in  the  lifetime 
of  said  decedent,  and  was  personal  property 
of  decedent  at  the  time  of  her  death.  (7)  So 
far  as  appears  from  said  count,  the  alleged 
indebtedness  is  only  collectible  by  the  ad- 
ministrator of  said  deceased,  and  it  does  not 
appear  whether  or  not  there  is  an  adminis- 
trator of  said  estate."  These  demurrers  were 
overruled. 

The  defendant  filed  the  following  pleas: 
Plea  A:  "Comes  the  defendant  and  for  plea 
to  the  second  count  as  amended  says  that  In 
and  by  said  policy  of  insurance  it  was  stipu- 
lated and  set  forth  that  this  entire  policy 
shall  be  void  if  the  interest  of  the  insured 
In  the  property  be  not  truthfully  stated  here- 
in, and  it  Is  further  provided  in  said  policy 
that  the  same  shall  be  void  if  the  interest  of 
the  insured  be  other  than  unconditional  and 
sole  ownership.  Said  policy  was  made  pay- 
able to  the  estate  of  said  Lucy  A.  Prude  and 
insured  as  the  property  of  said  estate.  There 
was  in  said  policy  no  other  statement  of  own- 
ership of  said  insured  property.  Said  policy 
was  taken  out  by  one  J.  Oscar  Prude,  who 
was  the  administrator  of  said  estate.  By 
the  death  of  said  decedent,  who  died  intes- 
tate, said  J.  Oscar  Prude,  who  Is  the  surviv- 
ing husband  of  decedent,  Inherited  one-half 
of  her  persona]  property  absolutely  and  a 
life  estate  in  all  of  her  realty,  subject  to  the 
payment  of  debts.  Subsequent  to  the  death 
of  said  decedent,  but  prior  to  the  issue  of  said 
policy,  said  J.  Oscar  Prude  had  become  the 
administrator  of  said  estate  by  appointment  of 
the  probate  court  of  Tuscaloosa  county,  Ala., 
and  had  further  conveyed  unto  the  plaintiffs 
in  this  action  his  life  estate  in  said  Insured 
property.  When  the  policy  was  issued  the 
said  house  thereby  insured  did  not  belong  to 
the  estate  of  Lucy  A.  Prude.  Neither  the 
title  nor  the  beneficiary  interest  therein  re- 
posed as  it  was  vested  by  the  death  of  the 
said  deceased.  The  plaintiffs  were,  at  the 
issuance  of  said  policy,  absolute  owners  of 
said  insured  property  in  preesenti;  whereas, 
by  the  death  of  their  said  mother  they  were 
only  vested  with  the  remainder  estate  there- 
in, subject  to  the  outstanding  life  estate  in 
her  husband,  the  said  J.  Oscar  Prude.  There- 
fore, when  said  policy  was  issued,  and  said 
property  thereby  insured  as  the  property  of 
the  estate  of  said  Lucy  A.  Prude,  the  Inter- 
est of  the  Insured  in  the  property  was  not 
truly  stated  therein,  nor  was  the  interest  of 
the  insured  in  said  property  an  unconditional 
and  sole  ownership."  This  plea  was  adopted 
as  an  answer  to  the  fifth  count  also.  "(10) 
The  plaintiffs  ought  not  to  have  and  recover 
In  this  action,  for  that  the  said  policy  of  fire 
insurance  provides  that  it  shall  be  void  in 
case  of  any  fraud  by  the  insured  touching 
any  matter  relating  to  this  insurance,  or  the 
subject  thereof,  whether  before  or  after  the 
loss.    After  said  fire  insured,  in  attempting 
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to  make  a  collection  under  said  policy,  fraud- 
ulently and  falsely  represented  to  the  in- 
surance company  that  the  said  house  was 
a  good  and  substantially  complete  house; 
whereas,  the  Insured  well  knew  at  the  time 
of  the  making  such  representations  that  said 
house  was  not  a  good  one,  but  a  mere  pre* 
tense  for  a  house,  unfit  for  human  habitation, 
and  of  materially  less  value  than  a  good 
house,  such  as  It  was  represented  to  be." 

The  plaintiffs  demurred  to  plea  A  as  fol- 
lows: "(1)  Because  said  plea  attempts  to 
answer  said  complaint  and  to  avoid  said 
policy  sued  on  by  alleging  a  breach  of  war- 
ranty or  conditions  of  said  policy,  in  that  'if 
the  interest  of  the  assured  in  said  policy  be 
not  truthfully  stated  therein,  or  if  the  inter- 
est of  the  assured  be  other  than  the  uncon- 
ditional and  sole  ownership,  the  policy  or 
contract  shall  be  void,'  and  yet  does  not  al- 
lege facts  which,  if  true,  would  show  a  breach 
of  either  of  the  two  conditions  named;  but 
the  plea  shows  affirmatively  that  the  plain- 
tiffs were  the  sole  and  unconditional  owners 
of  the  property  at  the  time  of  the  issuance 
of  the  policy  and  at  the  time  of  the  loss.  (2) 
Because  said  plea  shows  that  at  the  time  of 
the  issuance  of  the  policy  and  at  the  time,  of 
the  loss  complained  of  the  plaintiffs  were  the 
sole  and  unconditional  owners  of  the  prop- 
erty insured  and  the  persons  really  interested 
in  the  contract  of  insurance.  (3)  Because  it 
is  not  necessary  that  J.  O.  Prude  should  have 
had  any  interest  or  title  in  said  property  at 
the  time  of  the  issuance  of  the  policy  or  the 
loss  thereunder  In  order  for  plaintiffs  to 
maintain  this  action."  To  the  tenth  plea,  be- 
cause It  fails  to  allege  any  change  In  the  con- 
ditions of  the  title  of  plaintiffs  to  said  prop- 
erty after  execution  of  the  contract  of  insur- 
ance, and  "(7)  Because  any  change  in  the  ti- 
tle of  the  property  before  the  execution  of 
the  contract  of  insurance  is  immaterial  and 
does  not  affect  the  validity  of  the  insurance 
or  the  liability  of  defendant" 

Henry  Fltts,  for  appellant  Mayfield  & 
Verner,  for  appellees. 

DOWDELL,  J.  This  is  the  second  appeal 
In  this  case,  and,  as  stated  by  counsel  for 
appellant  in  brief,  the  questions  involved  are 
much  the  same  as  raised  on  the  former  ap- 
peal. 145  Ala.  297,  40  South.  322.  Since  the 
remandment,  however,  of  the  cause,  the  fifth 
count  of  the  complaint  has  been  amended  In 
conformity  to  suggestions  contained  in  the 
opinion  of  Justice  Anderson  on  former  appeal 
as  to  what  should  be  averred  to  constitute  a 
good  complaint.  There  was  no  error,  there- 
fore, In  overruling  the  demurrer  to  the  fifth 
count  as  last  amended. 

The  second,  third,  and  fifth  assignments 
of  error  are  grouped  In  argument  by  counsel 


for  appellant  and  insisted  on  only  as  present- 
ing the  same  legal  question  as  raised  by  the 
ruling  of  the  lower  court  on  the  demurrer  to 
plea  A.  This  plea  in  the  main  Is  argumenta- 
tive. Eliminating  the  argument  and  conclu- 
sions of  the  pleader,  there  are  no  facts  stated 
in  the  plea  Inconsistent  with  the  alleged  stip- 
ulations in  the  policy  that  require  that  the 
interest-  of  the  assured  shall  be  truthfully 
stated,  or  that  such  Interest  shall  not  be  less 
than  unconditional  and  sole  ownership.  That 
the  policy  is  made  payable  to  the  "estate  of 
Lucy  A.  Prude"  is  no  reason  for  saying  that 
this  is  an  untruthful  statement  of  the  Interest 
of  the  assured  in  the  property.  It  was  per- 
fectly competent  for  the  parties  by  agree- 
ment to  do  this.  The  plea  does  not  undertake 
to  state  as  a  fact  that  there  was  any  mis- 
representation or  false  statement  made  in  this 
respect  or  that  it  was  not  well  known  by  the 
defendant  company,  when  it  issued  the  policy, 
that  the  plaintiffs  alone  were  interested  as 
the  assured. 

The  tenth  plea,  to  which  a  demurrer  was 
sustained,  was  bad,  and  subject  to  the  demur- 
rer. This  plea  fails  to  set  out  the  policy,  or 
the  conditions  contained  in  It  the  alleged 
breach  of  which  is  relied  on  as  a  defense. 
The  statement  in  the  plea  "that  said  policy 
of  fire  insurance  provides  that  it  shall  be 
void  in  case  of  any  fraud  by  the  Insured 
touching  any  matters  relative  to  this  insur- 
ance or  the  subject  thereof,  whether  before 
or  after  the  loss,"  is  but  the  statement  of  the 
opinion  or  conclusion  of  the  pleader.  Good 
pleading  requires  that  the  conditions  of  the 
policy,  at  least  in  substance,  shall  be  set  out 
in  the  plea,  in  order  that  the  court  may  de- 
termine on  demurrer  whether  the  facts  stated 
as  constituting  the  breach  relied  on  as  a  de- 
fense In  law  amounted  to  a  breach,  of  the 
conditions. 

The  portion  of  the  oral  charge  of  the  court 
to  which  an  exception  was  reserved  was  in 
substance  the  statement  of  the  provision  of 
the  statute  (sections  2619,  2620,  of  the  Civil 
Code  of  1896).  If  the  defendant  supposed 
that  the  charge  had  any  tendency  to  mislead 
the  jury,  it  was  open  to  it  to  request  an  ex- 
planatory charge. 

The  complaint  contained  a  substantial  cause 
of  action,  and  the  evidence  supported  It  The 
general  charge  requested  by  the  defendant 
was  refused.  The  evidence  has  been  careful- 
ly considered  by  us,  and  there  is  no  sufficient 
reason  for  saying  that  the  court  erred  in 
overruling  the  motion  for  a  new  triaL  No 
error  appearing  in  the  record,  the  judgment 
is  affirmed. 

Affirmed. 

TYSON,  a  X,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 
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PLANTERS'  &  MERCHANTS'  INDEPEND- 
ENT PACKET  CO.  v.  WEBB. 
(Supreme  Court  of  Alabama.    June  4,  1908.) 

1.  Corporations  —  Subscription  to  Stock- 
Right  to  Withdraw  Before  Organiza- 
tion. 

A  subscription  to  the  stock  of  a  proposed 
corporation  may  be  withdrawn  before  the  or- 
ganization of  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Corporations,  8  329.] 

2.  Same— Notice— To  Whom  Given. 

One  sufficiently  exercised  his  right  to  revoke 
a  subscription  to  the  stock  of  a  proposed  corpo- 
ration by  directing  one  who  had  control  of  the 
subscription  list  and  who  was  a  solicitor  of  sub- 
scriptions to  erase  his  name  from  the  list,  it  be- 
ing unnecessary  to  give  notice  to  all  the  sub- 
scribers; but  if,  after  such  direction  and  after 
the  organization  of  the  corporation,  the  sub- 
scriber recognized  his  subscription  as  being  bind- 
ing, he  is  bound  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Corporations,  §  333.] 

3.  Same— Change  of  Corporate  Name— Ef- 
fect. 

That  subscriptions  were  made  to  the  stock 
of  "Independent  Packet  Company,"  and  the  cor- 
poration was  organized  as  "Planters'  &  Mer- 
chants' Independent  Packet  Company,"  does  not 
invalidate  the  subscriptions. 

4.  Evidence— Declarations. 

Though  it  is  proper  to  prove  one's  declara- 
tions, made  immediately  upon  setting  forth  on 
a  journey  to  a  particular  place,  as  explaining 
his  intention  in  going,  a  stock  subscriber's  dec- 
laration before  a  meeting  to  organize  a  corpora- 
tion. "No,  I  am  out  of  it,"  made  in  response  to 
an  inquiry  as  to  whether  he  was  going  to  the 
mooting,  was  not  admissible  in  an  action  against 
him  on  his  subscription. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Di«t. 
vol.  20,  Evidence,  §§  339-343.] 

5.  Appeal  and  Error— Review— Adoption  of 
Theory  Below. 

Though  the  record  on  an  appeal  discloses 
no  pleas,  it  appearing  that  the  trial  proceeded 
without  any  objection  on  that  ground,  or  on  the 
theory  that  proper  pleas  were  interposed,  the 
Supreme  Court  will  consider  the  case  on  the 
same  theory. 

Appeal  from  Circuit  Court,  Mobile  County; 
Samuel  B.  Browne,  Judge. 

Action  by  the  Planters'  &  Merchants'  In- 
dependent Packet  Company  against  B.  A 
Webb-  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

The  tendencies  of  the  evidence  are  suffi- 
ciently set  forth  In  the  opinion  of  the  court. 
At  the  request  of  defendant  the  court  gave 
the  following  charges:  "(1)  If  the  jury  be- 
ieve  from  the  evidence  that  defendant  did 
lot  subscribe  for  or  agree  to  pay  for  stock 
n  the  Planters'  &  Merchants'  Independent 
Packet  Company,  then  the  jury  must  find  a 
,-erdict  for  defendant.  (2)  If  the  Jury  believe 
'rom  the  evidence  that  Webb  took  no  part 
n  the  formation  of  the  enterprise  which  did 
■ulminate  in  the  plaintiff  company,  and  that 
n  December,  1903,  he  told  Tunstall  to  take 
lis  name  off  the  paper  he  had  signed,  then 
he  Jury  must  find  for  the  defendant." 

McAlplne  &  Robinson,  for  appellant  Fltts, 
„eigb  &  I-eigh,  for  appellee, 
4GSO.-62 


DENSON,  J.  This  Is  an  action  of  assump- 
sit by  the  Planters'  &  Merchants'  Independ- 
ent racket  Company,  a  corporation,  against 
B.  A.  Webb,  to  recover  $1,000,  alleged  to  be 
due  as  a  subscription  by  the  defendant  (ap- 
Iiellee)  to  the  capital  stock  of  the  plaintiff. 
The  case  was  before  this  court  at  a  previous 
term,  and  on  that  appeal  It  was  held  that  the 
complaint  stated  a  good  cause  of  action,  and 
a  judgment  sustaining  demurrers  thereto  was 
reversed.  On  remandment  of  the  cause,  trial 
was  had  on  the  merits,  resulting  In  verdict 
and  judgment  for  the  defendant,  and  the 
plaintiff  again  appeals. 

The  defendant,  along  with  others,  signed  a 
subscription  list  which  reads  as  follows: 
"We,  the  undersigned,  hereby  subscribe  for 
the  number  of  shares  of  the  capital  stock  of 
'Independent  Packet  Company,'  set  opposite 
our  names.  Capital  $20,000."  Defendant 
subscribed  for  10  shares,  $1,000;  and  It  Is  on 
this  subscription  the  plaintiff  bases  its  right 
of  recovery.  The  subscription  was  made  In 
the  latter  part  of  the  year  1903 — In  October 
of  that  year,  as  the  evidence  tends  to  show. 
The  corporation  was  not  organized  until  June, 
1904,  and  was  organized  under  the  name  of 
"Planters'  &  Merchants'  Independent  Packet 
Company."  On  the  former  appeal  It  was 
held  that  "the  signing  of  the  subscription 
paper  Is  an  Implied  promise  to  pay  the  sub- 
scription," and  that  an  agreement  reading 
aB  the  one  here  does  may  be  enforced  by 
the  corporation  subsequently  formed.  Plant- 
ers' &  Merchants',  etc.,  Co.  v.  Webb,  144  Ala. 
606,  39  South.  562.  The  soundness  of  that  de- 
cision Is  not  brought  in  question  by  the  pres- 
ent appeal. 

The  defendant  insisted,  in  the  court  below, 
that  the  venture  represented  by  the  subscrip- 
tion list  which  he  signed  In  the  latter  part  of 
1903  was  wholly  abandoned;  next,  that, 
whether  It  was  abandoned  or  not,  he  with- 
drew his  subscription  some  time  before  the 
corporation  was  organized  as  a  corporation. 
The  evidence  for  the  defendant  shows  that 
in  December,  1903,  he  Instructed  Tunstall  to 
take  his  name  off  the  subscription  list,  and 
told  him  he  would  have  nothing  else  to  do 
with  it  (the  enterprise).  It  also  tends  to  show 
that  Tunstall  was  In  control  of  the  subscrip- 
tion list,  or  that  it  was  in  his  office,  and 
shows  without  conflict  that  Speith,  Tunstall, 
and  defendant  originated  the  scheme  to  form 
the  corporation — that  their  names  are  first 
on  the  subscription  list,  each  for  10  shares 
($1,000).  A  further  tendency  of  the  evidence 
is  that  the  venture  was  abandoned.  The 
plaintiff's  evidence  tended  to  show  that  there 
was  no  abandonment  of  the  venture  and  that 
the  defendant  never  withdrew  his  subscrip- 
tion. There  Is  a  further  tendency  in  the 
plaintiffs  evidence  to  show  that  defendant 
recognized  the  binding  force  of  his  sub- 
scription after  the  organization  of  the  cor- 
poration, and  that  he  was  present  at  the  meet- 
ing when  the  corporation  was  organized 

The  affirmative  charge,  with  hypothesis,  re- 
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quested  by  the  plaintiff  In  writing,  was  re- 
fused by  tbe  court  The  main  proposition  un- 
derlying this  request  Is  whether  or  not  a  sub- 
scriber to  the  capital  stock  of  a  proposed  cor- 
poration—an organized  corporation — has  a 
right  to  withdraw  and  revoke  his  subscrip- 
tion before  the  corporation  is  organized.  We 
shall  not  undertake  a  review  of  the  many  de- 
cisions and  text-writers  on  this  subject.  In 
respect  to  it  our  own  court,  speaking  through 
Stone,  C.  J.,  has  said:  "An  agreement  to  take 
shares  in  a  corporation  to  be  afterwards  form- 
ed, while  it  may  be,  and  often  Is,  a  binding 
contract,  for  the  breach  of  which  an  action 
may  be  maintained,  Is,  by  force  of  the  mere 
agreement,  In  no  sense  a  subscription  of  stock. 
Something  more  must  be  done  before  It  can 
be  affirmed  that  the  subscription  is  a  complet- 
ed contract.  Till  a  charter  Is  obtained,  or 
Incorporation  otherwise  perfected,  such  agree- 
ment Is  a  mere  offer,  or  it  is  an  option  rev- 
ocable or  not,  as  the  nature  of  the  agree- 
ment may  determine.  The  terms  of  the  offer, 
and  the  consideration  it  rests  on,  may  ren- 
der it  binding  and  Irrevocable,  or  a  failure 
to  withdraw  such  offer,  even  when  In  Its 
nature  It  Is  revocable,  until  It  has  been  ac- 
cepted by  actual  incorporation,  may  so  bind 
the  offerer  that  he  cannot  afterwards  with- 
draw It.  When  it  rests  on  a  valuable  con- 
sideration, such  as  a  promise  for  a  promise, 
then,  as  a  rule,  it  becomes  an  irrevocable 
option,  provided  incorporation  according  to 
the  terms  of  the  offer  Is  perfected  within 
a  reasonable  time.  This  would  constitute  the 
offerer  in  substance  a  stockholder.  So,  if  an 
offer,  which  has  no  valuable  consideration  to 
rest  on,  be  permitted  to  stand  until  it  is  ac- 
cepted by  Incorporation  according  to  its  terms, 
this,  It  seems,  would  be  an  Irrevocable  sub- 
scription of  stock."  Knox  v.  Childersburg 
Land  Co.,  86  Ala.  180,  5  South.  578;  Foundry, 
etc.,  Co.  v.  Hall,  121  Mass.  272;  Katama 
Land  Co.  v.  Jernegan,  126  Mass.  156;  Bos- 
ton, etc.,  Co.  v.  Wellington,  113  Mass.  79; 
Russell  v.  Bristol,  49  Conn.  251;  Odd  Fellows, 
etc.,  v.  Glazier,  5  Har.  (Del.)  172;  N.  H.  Cent 
R,  Co.  v.  Johnson,  30  N.  H.-390.  64  Am.  Dec. 
300;  Connecticut,  etc.,  Co.  v.  Bailey,  24  Vt 
465,  58  Am.  Dec.  181. 

In  a  well-considered  opinion,  the  Supreme 
Court  of  Maine,  through  Walton,  J.,  has  apt- 
ly expressed  what  we  conceive  to  be  the  cor- 
rect doctrine.  It  Is  In  accord  with  our  case, 
supra,  and  we  here  transcribe  a  part  of  the 
opinion  as  delineating  our  views:  "The  right 
of  subscribers  to  the  capital  stock  of  a  pro- 
posed corporation  to  withdraw  their  sub- 
scriptions at  any  time  before  the  organization 
of  the  corporation  is  completed  has  been  af- 
firmed In  several  recent  and  well-considered 
opinions.  The  right  rests  upon  the  Impreg- 
nable ground  of  the  legal  Impossibility  of 
completing  a  contract  between  two  parties, 
only  one  of  which  is  in  existence.  There 
can  be  no  meeting  of  the  minds  of  the  par- 
ties. There  can  be  no  acceptance  of  the  sub- 
scriber's proposition  to  become  a  stockholder. 


There  can  be  no  mutuality  of  rights  or  obli- 
gations. There  can  be  no  consideration  for 
the  subscriber's  promise.  •  •  *  If  tbe 
subscriber's  promise  to  take  and  pay  for 
shares  remains  unrevoked  till  the  organiza- 
tion of  the  proposed  corporation  is  effected, 
and  his  promise  has  been  accepted,  then  we 
have  all  the  elements  of  a  valid  contract- 
competent  parties,  mutuality  of  duties  and 
obligations,  a  valid  consideration,  the  prom- 
ise of  one  party  being  a  sufficient  considera- 
tion for  the  promise  of  the  other,  a  promisee 
as  well  as  a  promisor,  and  a  contractee  as 
well  as  a  contractor.  In  fact,  all  the  ele- 
ments of  a  valid  contract  are  present,  and 
the  subscription  has  become  binding  upon 
both  of  the  parties.  But,  until  the  corpora- 
tion has  come  into  existence,  all  these  ele- 
ments are  necessarily  wanting,  and  the  sub- 
scriber's promise  amounts  to  no  more  than  an 
offer,  which,  like  all  mere  offers,  may  be 
withdrawn  at  any  time  before  acceptance. 
When  accepted,  it  becomes  binding.  Till  ac- 
cepted, It  remains  revocable."  After  review- 
ing several  cases  in  support  of  the  conclusion 
reached,  the  opinion  proceeds:  "It  is  urged 
by  counsel  for  the  plaintiff  corporation  that 
such  subscriptions  create  binding  and  enforce- 
able contracts  between  the  subscribers  them- 
selves, and  are  therefore  Irrevocable,  except 
with  the  consent  of  all  the  subscribers;  and 
some  of  the  authorities  cited  seem  to  sustain 
that  view.  But  we  find,  on  examination,  that 
such  views,  when  expressed,  are  In  most  cases 
mere  dicta,  and  that  the  cases  are  very  few 
hi  which  such  a  doctrine  has  been  acted  upon. 
Reason  and  the  weight  of  authority  are  op- 
posed to  such  a  view.  Of  course,  subscription 
papers  may  be  so  worded  as  to  create  bind- 
ing contracts  between  the  subscribers  them- 
selves. But  we  are  not  now  speaking  of 
such  subscriptions,  or  of  voluntary  and  gra- 
tuitous subscriptions  to  public  or  charitable 
objects,  which,  when  accepted  and  acted  upon, 
become  binding.  But  we  are  speaking  only 
of  subscriptions  to  the  capital  stock  of  pro- 
posed business  corporations.  With  regard 
to  such  subscriptions,  we  regard  it  as  settled 
law  that  they  do  not  become  binding  upon  tbe 
subscribers  till  the  corporations  have  been 
organized  and  the  subscriptions  accepted, 
and  that,  till  then,  the  subscribers  have  a 
right  to  revoke  their  subscriptions.  And,  in 
view  of  the  fact  that  such  subscriptions  are 
often  obtained  by  overpersuaslon,  and  upon 
sudden  and  hasty  Impulses,  we  are  not  pre- 
pared to  say  that  the  rule  of  law  which  al- 
lows such  a  revocation  la  not  founded  in 
wisdom.  We  think  It  la"  Bryant's  Pond, 
etc.,  Co.  v.  Felt,  87  Me.  234,  32  Atl.  8SS.  33 
L.  R.  A.  593,  .47  Am.  St  Rep.  323;  Hudson, 
etc.,  v.  Tower,  156  Mass.  82,  30  N.  E.  46a 
32  Am.  St.  Rep.  434;  Hudson  v.  Tower,  1«1 
Mass.  10,  36  N.  E.  680,  42  Am.  St.  Rep.  37y. 
See  other  authorities  cited  in  26  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  p.  908,  in  note  4  to  tbe 
text    In  England  the  same  view  la  main- 
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talned.  26  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
p.  907  (g),  and  cases  cited  to  the  text. 

In  the  case  of  Knox  v.  Childershnrg  Land 
Co.,  supra,  the  substance  of  the  agreement 
was  that  several  contracting  parties  each 
should  convey  certain  designated  lands  to  a 
named  trustee  for  the  purpose  of  organizing 
a  land  company ;  that  upon  the  formation  of 
the  company  the  trustee  was  to  convey  the 
land  to  it ;  that  the  lands  were  to  be  valued, 
and  stock  was  to  be  Issued  to  each  subscriber, 
in  amount  equaling  the  appraised  value  of 
the  land  contributed  by  him  to  the  enter- 
prise ;  that  the  aggregate  of  the  lands  should 
constitute  the  capital  of  the  corporation,  and 
the  aggregate  of  the  valuations  was  to  con- 
stitute and  determine  the  amount  of  the  capi- 
tal stock.  The  court  there  reached  the  con- 
clusion that,  "until  incorporation  was  applied 
for  and  obtained,  the  agreement  was,  at  most, 
an  unaccepted  offer,"  necessarily  holding 
that,  in  respect  to  the  particular  agreement, 
there  was  no  such  thing  as  a  promise  for  a 
promise,  to  form  a  consideration.  This  being 
true  in  respect  to  that  agreement,  the  same 
thing  may  be  said  of  the  subscription  in  the 
case  in  judgment.  1  Parsons  on  Contracts 
(7th  Ed.)  p.  477,  bottom  numbers.  From  what 
has  been  said,  we  reach  the  conclusion  that 
the  defendant,  at  any  time  before  the  organ- 
ization of  the  corporation,  had  the  right  to 
withdraw  his  subscription — to  revoke  It. 

The  next  question  Is,  how  can  the  right  of 
withdrawal  or  revocation  be  accomplished? 
It  is  clear  that  if,  at  the  meeting  for  the  for- 
mation of  the  corporation,  and  before  the  or- 
ganization was  perfected,  the  defendant  had 
publicly  announced  his  withdrawal  and  revo- 
cation, this  would  have  been  sufficient.  That 
was  not  done ;  but  it  is  contended  by  the  de- 
fendant that,  in  December,  1903,  long  before 
the  meeting  for  organization  was  held  (and, 
of  course,  before  there  was  any  corporate  of- 
ficers), and  while  there  were  only  three  or 
four  subscribers  on  the  list,  he  notified  Tun- 
stall  that  he  was  "out  of  the  enterprise,"  and 
instructed  him  to  erase  his  name  from  the 
list  There  is  a  tendency  in  the  evidence  to 
show  that  Tunstall  had  possession  of  the  list, 
or  that  it  was  in  his  office  and  under  his  con- 
trol at  the  time,  and  that  he  was  one  of  the 
leading  spirits  in  the  enterprise  and  solicited 
subscriptions  thereto.  If  the  jury  should 
find  In  accordance  with  these  tendencies,  then 
notice  to  Tunstall,  as  contended  by  defendant, 
we  think,  would  be  sufficient — that  it  was 
not  necessary  to  give  notice  to  all  the  sub- 
scribers. Hudson,  etc.,  v.  Tower,  161  Mass. 
10,  36  N.  E.  680,  42  Am.  St.  Rep.  379.  But 
if,  as  the  evidence  for  the  plaintiff  tends  to 
show,  the  defendant,  after  December,  1903. 
recognized  the  subscription  as  continuing  and 
of  binding  force,  and  such  recognition  con- 
tinued until  after  the  formation  of  the  cor- 
poration, then,  notwithstanding  the  jury 
might  find  there  was  a  notification  to  Tun- 
stall in  December  to  erase  defendant's  name 
from  the  list,  and  If  Tunstall  did  not  erase  it, 


the  defendant  would  still  be  bound  on  the 
subscription. 

It  must  follow,  from  what  has  been  said, 
that  the  court  committed  no  error  in  refusing 
to  plaintiff  the  general  charge  requested  by 
it  in  writing,  but  committed  error  In  giving 
charge  2  requested  by  the  defendant.  Said 
charge  2  assumes  that  notice  to  Tunstall  was 
sufficient,  and,  moreover,  pretermits  the  tend- 
ency in  the  evidence  to  show  recognition  by 
the  defendant,  even  after  the  corporation  was 
organized,  of  the  continuance  of  his  subscrip- 
tion. 

Evidently  charge  1,  given  at  the  request  of 
the  defendant,  is  formulated  upon  the  Idea 
that  the  difference  between  "Independent 
Packet  Company,"  as  those  words  are  used 
in  the  subscription  list,  and  "Planters'  &  Mer- 
chants' Independent  Packet  Company,"  the 
name  given  the  corporation  when  It  was  or- 
ganized, Is  material  to  the  extent  of  render- 
ing the  subscription  a  nullity.  If  it  may  be 
said  that  the  subscription  list  states  the  name 
of  the  corporation  to  be  organized,  still  we 
do  not  think  the  addition  of  the  words  "Plant- 
ers' &  Merchants' "  to  that  name,  upon  the 
organization,  should  have  the  effect  to  de- 
stroy the  validity  of  the  subscription.  Cer- 
tainly it  cannot  be  said  that  the  subscription 
should  be  construed  Into  a  contract  that  the 
company  should  bear  the  name  "Independent 
Packet  Company."  The  purpose,  as  shown 
by  the  evidence,  was  to  form  an  Independent 
company  to  operate  a  boat  on  the  Blgbee 
river,  and  the  evidence  further  tends  to  show 
the  Planters'  &  Merchants*  Independent 
Packet  Company"  was  the  company  contem- 
plated and  talked  of  by  Tunstall,  Spelth,  and 
defendant  at  the  time  they  signed  the  sub- 
scription list.  The  court  is  of  the  opinion 
that  the  circuit  court  committed  reversible 
error  in  giving  the  charge.  Oler  v.  Baltimore, 
eta,  Co.,  41  Md.  583. 

It  Is  competent  to  prove  the  declarations  of 
a  person,  made  immediately  upon  setting 
forth  on  a  journey  to  a  particular  place,  as 
explanatory  of  his  Intention  In  going.  Pitts 
v.  Burrough,  6  Ala.  733 ;  Kllgore  v.  Stanley, 
90  Ala.  523,  8  South.  130.  But  we  do  not  un- 
derstand that  the  defendant's  declaration, 
"No,  I  am  out  of  it,"  made  in  response  to 
Dent's  query,  "Are  you  going  up  to  the  meet- 
ing?" falls  within  this  rule,  even  though  It 
was  made  Just  before  starting.  The  court 
should  have  excluded  it. 

We  note  the  further  fact  that  the  record 
fails  to  disclose  any  pleas;  but  the  trial 
seems  to  have  proceeded  without  any  objec- 
tion on  this  ground,  or  on  the  theory  that 
proper  pleas  were  Interposed,  and  we  have 
considered  the  case  on  the  same  theory.  Rich- 
mond &  Danville  Railroad  Company  Farm- 
er, 97  Ala.  141,  12  South.  86. 

For  the  errors  pointed  out,  the  judgment 
of  the  circuit  court  will  be  reversed. 

Reversed  and  remanded. 


TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 
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HARRISON  v.  CITY  OF  ANNISTON. 
(Sapreme  Court  of  Alabama.    April  9,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Jury —  Right  to  Jury  Tbial  — Demand- 
Time. 

Act  Feb.  18,  189S,  establishing  a  new  char- 
ter for  the  city  of  Anniston  (Acts  1894-95,  p. 
1062),  in  section  19  provides  that  appeals  from 
judgments  of  the  recorder  shall  be  governed  aa 
in  cases  of  appeal  from  judgments  of  justices 
of  the  peace  in  civil  cases.  The  act  in  relation 
to  the  city  court  of  Anniston  (Acts  1896-97,  p. 
327)  by  section  8  provides  that  all  appeals  in 
civil  cases  at  law  from  inferior  courts  to  the 
city  court  shall  stand  for  trial  when  reached 
on  the  regular  call  of  the  docket  at  any  time 
after  10  days'  notice  of  the  suing  out  of  the 
appeal  shall  have  been  given  the  adverse  party, 
as  required  by  law.  Section  11  (page  329)  pro- 
vides that  in  all  civil  cases  at  law  in  the  city 
court  the  issue  of  fact  shall  be  tried  by  the 
court  without  a  jury,  unless  one  be  demanded 
by  plaintiff  at  the  commencement  of  the  suit,  or 
when  the  case  is  at  issue,  by  indorsing  the  de- 
mand on  the  original  process,  or  by  defendant  or 
other  party  at  his  appearance,  by  indorsing:  In 
writing  on  the  plea,  demurrer,  or  other  pleading. 
Held  that,  where  defendant  took  an  appeal  from 
the  recorder's  court  to  the  city  court  from  a 
conviction  for  violating  a  city  ordinance,  and 
made  no  demand  for  a  jury  when  the  appeal 
was  taken,  nor  when  the  case  was  sounded  for 
trial,  and  brought  no  notice  of  any  demand  to 
the  attention  of  the  court  until  after  the  term 
at  which  the  appeal  was  taken  had  ended,  the 
demand  came  too  late. 

2.  Criminal  I-aw— Venue— Proof. 

Venue  may  be  shown  circumstantially,  as 
well  as  by  direct  testimony. 

3.  Municipal  Corporations— Police  Regu- 
lations—Prosecution of  Offenses— Evi- 
dence. 

Evidence  held  to  authorize  a  finding  that  an 
offense  was  committed  within  the  police  juris- 
diction of  a  city,  which  extended  one  mile  be- 
yond the  city  limits. 

4.  Same  —  Summary  Conviction  —  Appeal 
from  Recorder's  Court— Trial  De  Novo. 

On  appeal  to  the  city  court  of  the  city  of 
Anniston  from  a  conviction  in  the  recorder's 
court  for  violating  a  city  ordinance,  the  case 
is  triable  de  novo. 

5.  Same— City  Ordinance— Violation— Com- 
plaint—Surplusage. 

A  claim  of  the  maximum  fine  in  a  com- 
plaint alleging  the  violation  of  a  city  ordinance 
is  surplusage. 

6.  Same  —  Judgment  —  Punishment  —  Hard 
Labor. 

Under  the  express  provisions  of  Act  Feb. 
18,  1895  (Acts  1894-95,  p.  1002)  f  19.  the  city 
court,  upon  finding'  a  defendant  guilty,  may 
award  punishment  of  hard  labor. 

Appeal  from  City  Court  of  Anniston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

W.  A.  Harrison  was  convicted  of  violating 
an  ordinance  of  the  city  of  Anniston,  and  ap- 
peals. Affirmed. 

Tait  &  Walker,  for  appellant  A.  P.  Agee, 
for  appellee. 

DOWDELL,  J.  The  appellant  was  tried 
and  convicted  in  the  recorder's  court  of  the 
city  of  Anniston  for  the  violation  of  a  city 
ordinance.  From  this  conviction  he  appealed 
to  the  city  court  of  Anniston.  The  appeal 
was  taken  on  the  16th  of  November,  1906, 
and  the  case  was  put  upon  the  nonjury  docket 


by  the  clerk  of  the  city  court  On  the  first 
Monday  In  December  thereafter,  upon  the 
regular  call  of  the  docket  In  accordance  wiih 
the  procedure  of  the  city  court,  the  case  wi? 
sounded  for  trial,  and  no  order  was  taken 
and  no  demand  was  made  for  a  jury  triaL 
On  the  10th  of  December  the  defendant  en- 
tered a  motion  on  the  motion  docket  to  re- 
quire the  clerk  to  transfer  the  cause  to  th* 
Jury  docket,  and  on  the  same  date  a  demand 
for  a  jury  was  entered  on  the  appeal  bond. 
The  motion  was  not  called  to  the  attention  of 
the  court  until  the  next  term  of  the  court, 
and  on  January  21,  1907,  when  the  motion 
was  overruled. 

The  appeal  was  taken  from  the  recorder's 
court  under  section  19  of  an  act  establishing 
a  new  charter  for  the  city  of  Anniston.  ap- 
proved February  18,  1895  (Acts  1894-95.  p. 
1062),  wherein  It  is  provided  that  appeals 
from  judgments  of  the  recorder  shall  be 
governed  in  all  respects  as  provided  by  law 
in  cases  of  appeal  from  judgments  of  justices 
of  the  peace  in  civil  cases.  Section  8  of  "An 
act  to  declare  the  powers  and  Jurisdiction 
of  the  city  court  of  Anniston"  (Acts  1896-97. 
p.  327)  provides  as  follows:  "That  all  ap- 
peals in  civil  cases  at  law  from  inferior 
courts  to  said  city  court  shall  stand  for  trial 
when  reached  on  the  regular  call  of  the 
docket  at  any  time  after  ten  days'  notice  of 
the  suing  out  of  such  appeal  shall  have  been 
given  the  adverse  party  as  required  by  law." 
Section  11  (page  329)  of  the  same  act  pro- 
vides: "That  in  all  civil  cases  at  law  in 
said  court  the  Issue  and  question  of  fact 
shall  be  tried  by  the  court  without  the  In- 
tervention of  a  Jury,  unless  a  Jury  be  de- 
manded by  the  plaintiff  at  the  commence- 
ment of  the  suit  or  when  the  cause  is  at 
issue,  by  indorsing  such  demand  on  the  sum- 
mons and  complaint  or  other  original  pro- 
cess, or  by  the  defendant  or  other  party  at 
his  appearance  by  Indorsing  such  demand  in 
writing  on  the  plea,  or  demurrer  or  other 
pleading."  The  defendant  having  himself 
taken  the  appeal  to  the  city  court,  was  not 
entitled  to  any  notice  of  the  appeal.  He 
brought  himself  Into  the  city  court  by  bis 
own  appeal,  and  no  demand  for  a  jury  hav- 
ing been  made  when  the  appeal  was  taken, 
nor  when  It  was  sounded  on  the  first  Mon- 
day In  December,  and  no  notice  of  any  de- 
mand for  a  trial  by  Jury  having  been  given 
or  brought  to  the  attention  of  the  court  un- 
til after  the  term  of  the  court  to  which  thf 
appeal  was  taken  had  ended,  the  demand 
came  too  late. 

The  case  was  tried  by  the  city  court  with- 
out a  jury.  Venue  may  be  shown  circum- 
stantially, as  well  as  by  direct  testimony. 
Tinney  v.  State,  111  Ala.  74,  20  South.  507. 
Among  other  things,  It  was  shown  in  evi- 
dence that  the  two  policemen  who  made  tin- 
arrest  were  members  of  the  police  force  of 
the  city  of  Anniston;  that  they  were  watch- 
ing the  defendant's  place  of  business  on 
Tenth  street  from  the  opposite  side  of  the 
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street;  that  they  saw  Tony  Ingram,  who 
purchased  the  whisky,  come  out  of  the  place 
of  business  and  go  toward  Noble  street  So, 
also,  the  testimony  of  Frank  Williams  show- 
ed that  he  lived  In  South  Annlston;  that 
he  met  Tony  Ingram  at  the  corner  of  Tenth 
and  Noble  streets  on  the  morning  that  the 
defendant  was  arrested;  that  he  had  two 
bottles  of  whisky ;  that  Tony  Ingram  walked 
down  Tenth  street  toward  the  railroad ;  that 
he  went  to  the  car  works.  The  evidence  also 
tended  to  show  that  after  the  police  officers 
saw  the  sale  of  the  whisky  by  the  defend- 
ant, and  found  Tony  Ingram  with  the  whisky, 
they  went  to  the  city  hall  and  got  a  war- 
rant for  the  defendant,  and  went  then  to 
his  place  of  business  and  arrested  him,  and 
this  took  about  20  minutes.  This  was  suffi- 
cient evidence  to  authorize  the  court  to  find 
thnt  the  offense  was  committed  within  the 
police  jurisdiction  of  the  city,  which  extend- 
ed one  mile  beyond  the  city  limits. 

The  case  on  appeal  was  triable  de  novo. 
In  the  city  court  the  city  filed  a  complaint 
alleging  the  violation  of  the  city  ordinance, 
setting  same  out  in  full.  In  the  complaint 
the  maximum  fine  of  $500  was  claimed.  This 
was  surplusage.  Mayor  of  Talladega  v.  Fitz- 
patrick,  133  Ala.  613,  32  South.  252.  The 
court,  upon  finding  the  defendant  guilty, 
awarded  punishment  of  hard  labor.  This 
was  authorized  under  section  19  of  the  act 
of  February  18.  1805  (Acts  1894-95,  p.  1062). 

We  have  considered  the  rulings  of  the 
court  on  the  admission  of  evidence,  and  find 
no  reversible  error  to  have  been  committed. 
The  Judgment  of  the  city  court  will  be  af- 
firmed. 

Affirmed. 

TYSON.  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


McDANIEL  et  al.  v.  LOUISVILLE  &  N. 
R.  CO. 

(Supreme  Court  of  Alabama.    May  21,  1908.) 

1.  PABTrnoN— Sale  fob  Division— Improve- 
ments. 

Complainant  railroad  company,  believing  In 
pood  faith  that  S.  and  his  daughters,  living  on 
the  land  in  controversy,  were  the  owners  thereof, 
took  a  deed  from  them  in  consideration  of  $80, 
and  went  into  possession  and  erected  improve- 
ments of  the  value  of  $2,000.  S.  subsequently 
died,  when  it  was  discovered  that  before  the  ex- 
ecution of  complainant's  deed  he  had  deeded  the 
land  in  controversy  to  defendants  and  to  M., 
she  being  one  of  complainant's  grantors,  which 
conveyance  was  of  record  when  complainant's 
deed  was  made.  Held,  in  a  suit  by  complainant 
for  a  sale  on  partition  between  it  and  defend- 
ants as  tenants  in  common,  complainant  on  dis- 
tribution of  the  proceeds  should  be  allowed  the 
value  of  the  lands  as  enhanced  by  the  improve- 
ments over  and  above  the  value  of  the  land  as 
unimproved,  in  addition  to  the  interest  of  M. 
in  the  land  as  unimproved,  allowing  defendants 
their  proportion  of  the  rental  value  of  the  land 
as  unimproved,  if  any. 

2.  Eqfity — Bitx — Demurrer. 

Where  a  demurrer  only  questioned  complain- 
ant's right  to  have  an  attorney's  fee  awarded 


out  of  the  proceeds  of  land  sought  to  be  sold 
for  division,  but  purported  to  be  a  demurrer  to 
the  entire  bill,  it  was  properly  overruled. 

Appeal  from  Tuscaloosa  County  Court; 
H.  B.  Foster,  Judge. 

Bill  by  the  Louisville  &  Nashville  Railroad 
Company  against  Margaret  J.  McDaniel  and 
others  for  a  sale  of  certain  real  estate  held 
in  common  for  division.  From  a  decree  over- 
ruling a  demurrer  to  the  bill,  defendants  ap- 
peal. Affirmed. 

Robison  Brown,  for  appellants. 

J.  M.  Foster,  for  appellee,  cited  Ferris  v. 
Montgomery,  etc.,  Land  Co.,  94  Ala.  557,  10  . 
South.  607, 33  Am.  St.  Rep.  146;  Wilkinson  v. 
Stuart,  74  Ala.  198;  Ward  v.  Ward,  40  W.  Va. 
611,  21  S.  E.  746,  29  L.  R.  A.  449,  52  Am.  St 
Rep.  911;  Moore  v.  Thorp,  16  R.  I.  655,  19 
Atl.  321,  7  L.  R  A.  731 ;  Louvalle  v.  Menard, 

I  Gilman  (111.)  39,  41  Am.  Dec.  161;  Kurtz 
v.  Hlbner,  55  111.  514,  8  Am.  Rep.  665;  Fenton 
v.  Miller,  116  Mich.  45,  74  N.  W.  384,  72  Am. 
St  Rep.  502;  Clapp  v.  Nichols,  31  App.  Dlv. 
531,  52  N.  Y.  Supp.  128;  Id.,  32  App.  Dlv. 
628,  53  N.  Y.  Supp.  1101;  Ford  v.  Knapp, 
102  N.  Y.  135,  6  N.  E.  283,  55  Am.  Rep. 
782;  Moore  v.  Williamson,  10  Rich.  Eq. 
(S.  C.)  323,  73  Am.  Dec.  93;  Broyles  v.  Wad- 
del,  11  Helsk.  (Tenn.)  32;  Prather  v.  Prath- 
er,  139  Ind.  570,  39  N.  E.  310;  Alleman 
v.  Hawley,  117  Ind.  532,  20  N.  E.  441;*  Free- 
man on  Co-Tenancy  (3d  Ed.)  $  510,  and  note; 
Killmer  v.  Wuchner,  79  Iowa,  722,  45  N.  W. 
299,  8  L  R.  A.  289,  18  Am.  St.  Rep.  392; 
Robinson  v.  McDonald's  Widow  &  Heirs, 

II  Tex.  385,  62  Am.  Dec.  480,  and  note;  Leak 
v.  Haynes,  13  Wash.  213,  43  Pac.  48,  52  Am. 
St  Rep.  34;  Ballou  v.  Ballou,  94  Va.  350, 

.26  S.  E.  840,  64  Am.  St  Rep.  733;  16  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  116;  San- 
ders v.  Robertson,  57  Ala.  465;  Horton  v. 
Sledge,  29  Ala.  498;  Ormond  v.  Martin,  37 
Ala.  598. 

DENSON,  J.  The  case  presented  by  this 
bill  Is  In  brief  this:  Thomas  L  Shamblin 
was  in  possession  of  and  claiming  to  own  a 
tract  of  land,  a  part  of  which  (about  half 
an  acre)  the  Louisville  &  Nashville  Railroad 
Company  desired  to  purchase,  for  the  pur- 
pose of  erecting  thereon  certain  necessary 
section  houses.  On  the  20th  of  April,  1904, 
the  company,  through  its  agent  succeeded 
In  making  the  purchase,  and  took  a  deed  to  , 
the  half  acre,  duly  executed  by  Shamblin 
and  two  of  his  daughters,  who  were  living 
with  him  on  the  premises.  After  the  pur- 
chase was  consummated  the  company  erected 
Improvements  on  the  land  to  the  value  of 
$2,000.  Subsequently  Shamblin  died,  and  It 
turned  out  that  he  had  In  1894  executed  a 
deed  to  certain  lands,  including  that  parcel 
purchased  by  the  company,  to  the  respond- 
ents In  this  bill  and  Easter  E.  Moses;  the 
latter  being  one  of  the  grantors  In  the  com- 
pany's deed.  So  that,  instead  of  getting  a 
title  to  the  entire  interest  in  the  half  acre, 
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the  company  in  reality  acquired  only  an  un- 
divided one-fourth  interest;  that  being  the 
interest  which,  under  the  deed  of  1894,  was 
conveyed  to  Easter  E.  Moses.  The  bill  shows 
that  the  company  entered  Into  possession  of 
the  land  and  made  the  Improvements  thereon 
In  the  bona  fide  belief  that  It  held  and  owned 
the  half  acre  exclusively  and  in  fee  simple. 
After  Shamblin's  death  the  respondents  (ten- 
ants In  common  with  the  company  of  the  half 
acre)  demanded  of  the  company  that  It  pay 
them  $1,200  for  their  undivided  Interests  In 
the  land,  or  vacate.  This  the  company  re- 
fused to  do;  and  the  respondents  instituted 
an  action  of  trespass  to  try  titles  (statutory 
ejectment)  against  the  company  and  Its  ten- 
ants in  possession.  Thereupon  this  bill  was 
filed  by  the  company,  as  a  tenant  in  common 
with  the  plaintiffs  in  the  ejectment  suit, 
against  them,  to  have  the  land  sold  for  divi- 
sion amongst  the  Joint  owners.  The  prayer 
of  the  bill  Is  for  a  sale,  and  that,  upon  the 
distribution  of  the  proceeds,  the  company  be 
allowed  the  value  of  the  lands,  as  enhanced 
by  the  improvements,  over  and  above  their 
value  aa  unimproved,  In  addition  to  one- 
fourth  of  the  value  as  unimproved,  allowing 
the  respondents  their  proportion  of  the  rental 
value  as  unimproved,  If  any.  The  respond- 
ents, by  demurrer,  join  Issue  with  the  com- 
pany on  the  proposition  that  It  Is  entitled 
to  compensation  for  the  improvements  made. 
From  a  decree  overruling  the  demurrer  to 
the  bill,  this  appeal  is  taken. 

The  demurrants,  while  recognizing  the  es- 
tablished principle  that,  in  suits  for  parti- 
tion, "equity,  will  take  Into  consideration  the 
fact  that  one  tenant  in  common  has  occupied 
a  portion  of  the  common  property  and  has 
enhanced  its  value  by  making  useful  improve-  • 
ments  thereon,  and  will,  so  far  as  It  can  do 
so  consistently  with  an  equitable  allotment, 
assign  to  the  tenant  making  such  improve- 
ments the  land  on  which  they  stand,  or  so 
much  thereof  as  represents  his  proportion," 
contend  and  argue  that  this  principle  does 
not  apply  and  cannot  be  extended  to  cases 
In  chancery,  In  which  a  sale  of  the  land  and 
division  of  the  proceeds  are  prayed  for. 
The  foundation  upon  which  the  contention 
and  argument  seems  In  the  main  to  be  based 
is  that,  the  jurisdiction  of  the  chancery 
court  to  make  a  sale  of  lands  for  division 
being  statutory,  that  court  is  limited,  in  its 
,  exercise,  to  a  division  of  the  proceeds  of  sale 
according  to  the  interests  of  the  several  par- 
ties, and  possesses  no  power  to  adjust  any 
equities  claimed  In  respect  to  improvements. 
The  jurisdiction  to  order  the  sale  Is  statutory, 
but,  notwithstanding  this,  even  on  bills  for 
partition,  such  as  that  court  had  original 
Jurisdiction  of,  when  exact  or  fair  division 
In  kind  was  impracticable,  "the  court  could 
compensate  for  an  Inequality  by  a  pecuniary 
compensation  charged  on  the  land  by  way 
of  rent  or  servitude,  could  direct  an  account 
of  rents  and  profits  received  by  one  of  the 


Joint  owners,  and  award  compensation  to  a 
Joint  owner  for  improvements  made  by  him. 
either  by  assigning  him  that  part  of  the  land 
on  which  the  Improvements  were  located,  or 
by  setting  off  their  value  against  rents  and 
profits."  Marshall  v.  Marshall,  88  Ala.  3<'.. 
387,  5  South.  475,  476.  The  court  in  the  case 
cited  said:  "The  court  acted  upon  the  famil- 
iar principle  that,  having  acquired  jurisdiction 
of  the  subject  on  a  special  ground  of  equity, 
it  will  employ  its  powers  to  adjust  the  equi- 
ties between  the  parties,  growing  out  of  their 
ownership  and  relation  to  the  property  and 
the  connection  of  their  Interests  with  those 
of  their  co-tenants  and  with  the  general  right 
and  equity  of  the  complainant."  The  court 
having  jurisdiction  to  make  the  sale,  the  eq- 
uity sought  to  be  worked  out  by  the  bill  in 
the  present  case  Is  that,  the  Improvements 
having  been  made  at  a  time  when  the  com- 
plainant's agents  really  and  In  good  faith 
believed  it  to  be  the  true  owner  of  the  land, 
"a  court  of  equity  will  not  allow  respondents 
to  deprive  complainant  of  the  fruits  of  its 
labors  and  expenditures,  If  such  an  uncon- 
scionable result  may  be  avoided  consistently 
with  the  security  to  each  of  them  of  the  fnll 
measure  of  all  that  he  Is  entitled  to  claim." 
Ferris  v.  Montgomery,  etc.,  94  Ala.  557,  5GR. 
10  South.  607,  33  Am.  St  Rep.  146;  St 
Felix  v.  Rankin,  3  Edw.  Ch.  (S.  Y.)  324. 

It  is  said  by  counsel  that  there  is  no  prec- 
edent in  Alabama  for  the  enforcement  of 
the  right  here  set  up  by  the  complainant;  but 
this  is  not  a  sufficient  argument  for  holding 
that  such  a  right  may  not  be  enforced. 
Though  the  jurisdiction  was  conferred  by 
statute  on  the  chancery  court  to  decree  a 
sale  of  land  for  division,  yet  it  Is  true  the 
statute  did  not  in  words  provide  that  the 
court  should  have  jurisdiction  to  so  mold 
Its  decrees  as  to  adjust  Inequalities  which 
might  exist  amongst  the  parties  In  respect  to 
the  land;  but,  the  jurisdiction  being  conferred 
to  order  the  sale,  if  It  should  be  shown  that  the 
land  cannot  be  equitably  partitioned  without  a 
sale,  we  have  no  doubt  that  the  court,  by  its 
inherent  and  original  jurisdiction,  may  ad- 
just all  incidental  matters  so  as  to  bring 
abofit  and  secure  an  equitable  division  of  the 
proceeds  arising  from  the  sale.  To  hold 
otherwise  would  be.  It  seems  to  us,  to  make 
the  statute  Inefficient  and  to  thwart  the  ob- 
vious purposes  of  the  enactment  In  parti- 
tion suits,  this  court  has  recognized  and  en- 
forced the  equitable  rule  that  the  court  if 
it  is  practicable,  should  so  order  the  parti- 
tion as  to  give  the  benefit  of  any  Improve- 
ments made  on  the  premises  to  him  who  may 
have  erected  or  made  them;  and  this  is 
done  by  assigning  to  such  part  owner  the 
portion  of  the  estate  on  which  such  improve- 
ments are  located.  The  only  qualification 
of  the  rule  Is  that  there  must  be  no  impair- 
ment of  the  rights  of  the  co-tenants.  In 
Ferris  v.  Montgomery,  etc,  94  Ala.  557,  U> 
South.  607,  33  Am.  St  Rep.  146.  will  be 
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found  an  admirable  review  of  our  case*  on 
the  different  phases  of  the  subject,  as  well 
as  a  restatement  of  the  principles  which  gov- 
ern. There  we  find  this  statement:  "When 
the  equitable  claim  of  the  improving  tenant 
can  be  fully  recognized  and  protected  by 
awarding  him  the  part  which  he  has  improv- 
ed, the  question  of  requiring  the  other  co- 
tenants  to  make  compensation  for  the  im- 
provements is  not  involved.  They  get  their 
full  shares  of  the  property,  without  any 
charge  or  burden  upon  them  because  of  the 
Improvements." 

In  this  case  the  purchase  price  paid  by 
complainant  for  the  land  was  $80,  and  it  is 
averred  that  this  was  the  fair  and  reasonable 
value  before  the  improvements  were  made. 
It  is  true  the  respondents'  deed  was  of  record 
when  complainant  made  its  purchase,  and 
that  this  was  constructive  notice  of  their 
title;  but  it  does  not  prevent  the  complain- 
ant from  asserting  that  the  improvements 
were  made  while  complainant  in  good  faith 
believed  it  was  the  exclusive  owner.  It  is 
not  a  question  of  superiority  of  title,  but 
purely  one  of  good  faith  in  the  claim  of  own- 
ership and  in  the  erection  of  Improvements. 
It  cannot  be  denied  that  the  Improvements 
enhanced  the  value  of  the  property;  and  if 
it  is  shown  that  the  property  cannot  be 
equitably  divided  without  a  sale,  and  a  sale 
is  had,  then,  under  the  circumstances,  to 
hold  that  the  respondents  should  have  (of 
the  proceeds)  three-fourths  of  an  amount 
which  would  represent  the  real  value  of  the 
land  without  the  enhanced  value  arising  from 
the  improvements,  and  of  their  reasonable 
rental  value,  would,  we  think,  do  them  no 
Injustice,  but  would  give  them  what  In  equity 
and  good  conscience  they  are  entitled  to. 
On  the  other  hand,  if  the  complainant,  in 
good  faith  and  believing  it  was  the  exclusive 
owner  of  the  land,  made  the  Improvements, 
then  to  allow  the  respondents  to  share  the 
proceeds  of  the  sale  according  to  their  several 
interests  in  the  land,  irrespective  of  the  en- 
hanced value  thereof  at  the  time  of  the  sale 
by  reason  of  the  Improvements,  would  be 
taking  from  the  complainant  something  for 
nothing  and  bestowing  it  upon  the  respond- 
ents. This  would  be  Inequitable  and  unjust 
If  the  court,  in  a  partition  proceeding,  may 
adjust  such  inequalities  by  allotting  to  the 
improving  tenant  the  part  of  the  land  on 
which  the  improvements  rest,  we  see  no 
sound  reason  for  withholding  such  power  In 
a  sale  for  division  proceeding.  It  may  cer- 
tainly be  as  easily  and  accurately  accom- 
plished in  the  latter  as  In  the  former  proceed- 
ing, and  that,  too,  without  any  prejudice  to 
the  rights  of  the  co-owners.  "It  would  be 
doing  harm  to  none  and  justice  to  all.''  In 
the  latter  case  the  others  get  just  what  they 
would  have  received  without  the  Improve- 
ments, and  the  one  making  them  is  reim- 
bursed without  injury  to  any  one.  While 
we  may  have  no  case  In  which  the  principle 


Involved  has  been  applied  In  a  proceeding  to 
sell  for  division,  there  are  decisions  by  re- 
spectable courts  In  other  jurisdictions  in 
which  It  has  been  so  applied;  and  we  think 
they  are  rested  on  sound  reasoning  and  equi- 
ty. For  the  cases,  see  brief  of  appellee's 
counsel.  We  therefore  hold  that  the  demur- 
rer, raising  the  point  discussed,  was  properly 
overruled. 

The  bill  does  not  pray  for  an  Injunction, 
nor  has  an  Injunction  been  granted.  There- 
fore the  demurrer  in  respect  to  the  granting 
of  an  Injunction  Is  not  well  made. 

The  bill  contains  a  prayer  that  the  com- 
plainant be  allowed  a  reasonable  solicitor's  fee 
to  be  paid  out  of  the  gross  proceeds  of  the 
sale,  and  to  be  taxed  as  costs  against  the 
respective  shares  of  the  tenants  in  common, 
in  such  proportion  as  the  court  may  deem 
just  and  right.  It  Is  sufficient  to  say,  of  the 
ground  of  demurrer  which  questions  the 
right  of  complainant  to  have  an  attorney's 
fee  awarded,  that  It  goes  to  the  entire  bill, 
and  that  for  this  reason,  If  for  no  other,  it 
was  properly  overruled.  6  Ency.  PI.  &  Pr. 
416-118. 

The  decree  of  the  chancellor  Is  affirmed. 
Affirmed 

TYSON,  C.  J.,  and  SIMPSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


LADY  ENSLEY  COAL,  IRON  &  R.  CO.  et  al. 

v.  GORDON  et  al. 
(Supreme  Court  of  Alabama.    April  16,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Tbtjsts— Constructive  Trusts— Breach. 

A  contract  by  an  owner  of  land  to  convey 
It  to  an  individual  named  and  his  associates, 
provided  they  within  a  specified  time  should  con- 
struct a  certain  railroad,  etc.,  if  creating  any 
trust  in  favor  of  such  individual  and  his  asso- 
ciates, creates  a  constructive  trust,  under  the 
doctrine  that  equity  treats  as  done  what  in  good 
conscience  ought  to  be  done,  and  a  conveyance  , 
of  the  land  by  the  owner  to  a  third  person  is  a 
breach  of  the  trust,  though  the  conveyance  stipu- 
lates that  it  is  subject  to  the  contract,  since  the 
owner  is  thereby  rendered  unable  to  carry  out 
the  contract. 

2.  Same— Enforcement— Right  of  Action. 

Under  a  contract  by  an  owner  of  land  to 
convey  it  to  an  individual  named  and  his  asso- 
ciates, provided  they  within  a  specified  time 
should  construct  a  certain  railroad,  a  right  of 
action  in  their  favor  arose  on  their  fulfilling  the 
conditions. 

3.  Same  —  Bm*— Sufficiency — Limitations — 
Laches. 

A  contract  bound  an  owner  of  land  to  con- 
vey it  to  an  individual  named  and  associates, 
provided  they  should  within  a  specified  time  con- 
struct a  certain  railroad.  The  owner  subse- 
quently conveyed  the  land  to  a  third  person,  sub- 
ject to  the  contract,  and  he  conveyed  the  same 
to  another.  More  than  20  years  afterwards  the 
individual  and  his  associates  brought'  suit  to 
enforce  the  trust  created  by  the  contract.  The 
bill  did  not  aver  when  the  individual  and  his  as- 
sociates performed  the  conditions  prescribed  in 
the  contract,  but  alleged  that  the  owner,  in  pur- 
suance of  the  contract,  executed  a  deed  to  them 
more  than  20  years  before  commencement  of 
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the  salt.  The  bill  did  not  state  facts  excusing 
the  delay  in  commencing  the  suit.  Held,  that 
the  bill  stated  no  cause  of  action,  as  against 
a  demurrer,  for  the  right  to  enforce  the  trust 
was  barred  by  limitations  and  by  laches. 

[Ed.  Note.— For  cases  in  point,  nee  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  (8  568-573.] 

4.  Limitation  of  Actions— Suits  in  Equity 
—Application  of  Statutes. 

Under  Civ.  Code  1896,  §  674,  declaring  that 
the  provisions  of  the  Code  prescribing  the  time 
within  which  civil  suits  must  be  commenced  ap- 
ply to  suits  in  chancery,  the  statute  of  limita- 
tions is  applicable  to  bills  in  chancery,  and  the 
defense  may  be  asserted  on  demurrer  when 
shown  on  the  face  of  the  bill. 

5.  Same  —  Constructive  Trusts  —  Enforce- 
ment. 

Limitations  run  against  a  constructive  trust 
and  the  right  to  enforce  it  is  barred  after  the 
expiration  of  10  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  172.] 

6.  Trusts  —  Enforcement  —  Constructive 
Trusts— Laches. 

The  right  of  one  to  enforce  a  constructive 
trust  is  barred  by  laches,  where  he  for  more 
than  20  years  delayed  enforcement  after  the 
accrual  of  the  right  of  actiou  therefor,  and  where 
in  the  meantime  strangers  had  acquired  rights 
in  the  property. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  {ft  568-573.] 

Appeal  from  Chancery  Court  Franklin 
County;  W.  H.  Simpson,  Chancellor, 

Bill  by  Eugene  C.  Gordon  and  others 
against  the  Lady  Ensley  Coal,  Iron  &  Rail- 
road Company  and  others  to  enforce  a  trust 
From  a  decree  overruling  demurrers  to  the 
bill,  defendants  appeal.  Reversed  and  ren- 
dered. 

According  to  the  averments  of  the  bill,  on 
May  9,  1881,  David  Pounders  and  wife  made 
and  delivered  to  Gordon  a  written  contract 
which  is  as  follows:  "That  whereas,  John 
B.  Gordon,  A  H.  Colquitt,  Eugene  C.  Gordon, 
and  Walter  S.  Gordon,  and  their  associates, 
propose  to  build  a  railroad  from  some  point 
on  the  Memphis  &  Charleston  Railroad,  or 
from  some  point  on  the  Alabama  Great 
Southern  Railroad,  or  from  some  point  on 
the  Columbus,  Fayette  &  Decatur  Railroad, 
or  on  the  Elyton  &  Aberdeen  Railroad,  now 
being  built  and  located,  the  said  proposed 
railroad  to  pass  into  or  through  the  counties 
of  Franklin,  Marion,  Walker,  and  Colbert,  or 
all  of  them ;  and  whereas,  the  building  of 
said  railroad  would  in  our  opinion  become  a 
convenience  and  a  benefit  to  the  undersigned 
in  various  ways,  in  the  probable  enhancement 
of  the  value  of  our  property  and  our  labor 
in  furnishing  facilities  for  transportation  and 
more  rapid  communication  to  and  with  the 
markets  of  the  country:  Now,  therefore,  for 
and  in  consideration  of  all  these  benefits  and 
advantages,  which  in  our  opinion  would  ac- 
crue to  us  in  building  said  road,  should  the 
said  Gordon  and  his  associates  and  successors 
within  six  months  from  this  date  begin  or 
cause  to  be  begun  the  work  of  surveying  or 
building  or  grading  said  railroad,  and  shall 
within  three  years  of  this  date  extend  the 


said  road  so  as  to  reach  the  county  of  Frank- 
lin, or  the  counties  of  Winston,  Walker,  and 
Colbert  or  all  of  them,  then  and  in  that  event 
we,  David  C.  Pounders  and  Annie  Pounders, 
his  wife,  do  hereby  agree  and  bind  ourselves, 
our  heirs,  administrators,  and  assigns,  to 
make  unto  the  said  Gordon  and  his  associates 
and  successors  good  and  sufficient  title  In  fee 
simple,  and  upon  compliance  on  their  part 
with  the  terms  of  this  contract  the  title  to 
said  premises  is  hereby  invested  in  the  said 
Gordon,  his  associates  and  successors.  [Here 
follows  the  description  of  land.]  And  the 
undersigned  bind  themselves,  their  adminis- 
trators, executors,  and  assigns,  to  make  unto 
the  said  Gordon  and  his  associates,  upon  the 
conditions  written  above  respecting  the  sur- 
veying and  building  of  the  proposed  railroad, 
good  and  sufficient  title  to  all  coal.  iron,  and 
coal  oil  and  other  minerals  on,  in,  or  upon 
the  following  described  land:  [Here  follows 
the  description  of  the  land]"  Right  la  also 
given  to  enter  upon  the  lands  to  prospect  for 
minerals  and  mine  the  same.  This  contract 
was  recorded  in  Franklin  county  on  Septem- 
ber 4, 1881-  On  November  21,  1882,  Pounders 
and  wife  conveyed  the  property  described  in 
the  contract  together  with  other  property, 
to  Enoch  Ensley  and  his  associates,  and  this 
deed  was  recorded  December  1,  1882.  The 
bill  further  alleges  that  on  June  17,  1884. 
Pounders  and  wife  executed  and  delivered 
a  deed  to  the  property  described  In  the  con- 
tract to  Eugene  C.  Gordon  and  W.  S.  Gordon, 
who  had  succeeded  to  all  the  rights  of  their 
associates  under  said  contract  This  deed 
was  recorded  about  January  9,  1886.  It  is 
averred  that  at  the  time  Ensley  received  his 
deed  he  had  actual  and  legal  notice  of  the 
executory  contract,  on  account  of  its  regis- 
tration; and  it  is  also  averred  that  the  con- 
veyance to  Ensley  and  his  associates  express- 
ly stipulated  that  the  conveyance  to  Ensley 
was  subject  to  the  said  executory  contract 
It  Is  further  averred  that  those  deriving  title 
from  said  property  through  said  conveyance 
to  Ensley  and  associates  took  the  same  In 
subordination  to  the  right  and  equities  of  com- 
plainant It  is  further  alleged  that  on  the 
3d  day  of  April,  1884,  Ensley,  as  trustee  for 
himself  and  others,  conveyed  said  property, 
together  with  other  property,  to  the  Lady 
Ensley  Coal  &  Iron  Company,  whose  name 
was  afterwards  changed  to  Lady  Ensley  Cos! 
Iron  &  Railroad  Company;  that  some  time 
later  the  Lady  Ensley  Coal,  Iron  &  Railroad 
Company  was  placed  in  the  hands  of  a  re- 
ceiver by  an  order  of  the  chancery  conrt  of 
Jefferson  county,  and  that  A.  G.  Smith  was 
named  as  such  receiver,  and  on  March  9,  19tft 
a  decree  of  sale  was  made  and  rendered,  or- 
dering a  sale  of  all  the  property  of  said  com- 
pany, Including  the  property  described  in  the 
executory  contract;  and  that  on  March  30. 
1903,  all  this  property  was  sold  under  decree 
by  the  register,  and  was  purchased  by  the 
Sloss- Sheffield  Steel  &  Iron  Company,  which 
sale  was  reported  to  and  confirmed  by  the 
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court  ordering  the  sale.  It  is  further  averred  | 
that  at  the  time  of  said  sale  a  certain  cause 
was  then  pending  In  the  chancery  court  of 
Franklin  county,  wherein  appellees  were  com- 
plainant and  A.  G.  Smith,  as  receiver,  was 
respondent,  in  which  cause  the  complainants 
in  this  bill  asserted  title  to  and  a  paramount 
equity  in  the  property  described  in  the  ex- 
ecutory contract  It  is  further  averred  that 
Pounders,  after  making  said  contract  and 
said  conveyances,  retained  the  fee-simple  ti- 
tle to  the  surface  of  said  land,  and  that  he 
has  ever  since  been,  and  is  now,  in  the  lawful 
and  actual  possession  of  the  surface  and  soil 
of  said  land,  and  that  no  person  or  corpora- 
tion has  ever  worked,  taken  out,  or  disposed 
of,  -  or  in  any  manner  used  or  taken  actual 
possession  of,  said  minerals,  rights,  and  in- 
terests mentioned  in  said  executory  contract 
The  Sloss-Sheffleld  Steel  &  Iron  Company 
and  others  were  made  parties  with  the  Lady 
Ensley  people,  and  the  prayer  is  that  the 
rights  and  equities  of  appellees  and  of  the 
widow,  heirs,  and  estate  of  W.  S.  Gordon, 
may  be  defined  and  preserved,  and  that  they 
may  have  and  be  entitled  to  the  trust  alleged 
to  bave  been  Imposed  upon  said  Ensley  and 
his  associates,  that  the  Sloss-Sheffield  Steel 
&  Iron  Company  may  be  decreed  to  hold 
said  property  subject  to  said  trust  and 
that  it  may  be  directed  and  required  to 
execute  and  deliver  to  complainants  all 
such  deeds  as  may  be  necessary  to  com- 
plete, perform,  and  execute  said  trust  and 
for  an  injunction  restraining  the  Sloss-Shef- 
field Company,  or  any  one  claiming  under  it, 
from  maintaining  or  asserting  any  claim  to 
said  property  or  interfering  with  the  work- 
ing of  the  mineral  rights,  etc.,  and  for  general 
relief.  The  Lady  Ensley  Company  and  the 
Sloss-Shefileld  Company  filed  motions  to  dis- 
miss the  bill  for  want  of  equity,  and  demur- 
rers grounded  upon  staleness  of  demand, 
laches,  and  the  statute  of  limitations  for  10 
and  20  years.  The  motions  and  demurrers 
were  submitted  together,  and  separately  over- 
ruled. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  ap- 
pellants.  Chilton  &  McKenzie,  for  appellees. 

DOWDELL,  J.  The  bill  in  this  case  was 
filed  on  the  13th  day  of  May,  1904.  Accord- 
ing to  its  averments  and  prayer  for  relief  It 
has  for  its  object  primarily  the  enforcement 
of  an  alleged  trust  No  express  trust  is 
shown,  but  it  is  claimed  that  a  trust  exists, 
arising  out  of  an  executory  agreement  made 
between  the  complainant  Eugene  C.  Gordon, 
and  associates  named,  of  the  one  part,  and 
David  Pounders  and  his  wife,  of  the  other 
part,  in  reference  to  certain  described  real 
estate.  The  executory  agreement  was  In 
writing,  and  is  attached  as  Exhibit  A  to  the 
bill,  bearing  date  of  May  9,  1881.  After  the 
execution  and  delivery  of  said  executory  con- 
tract Pounders  and  his  wife  conveyed  said 
property  described  in  said  executory  contract, 


I  together  with  other  property,  to  Enoch  Ensley 
and  his  associates,  by  deed  of  date  of  Novem- 
ber 21,  1882,  and  recorded  December  1,  1882. . 
It  is  averred  that  Ensley  at  said  time  had 
actual  and  legal  notice  of  said  executory  con- 
tract by  the  registration  of  said  contract  and 
also  that  the  conveyance  to  Ensley  and  as- 
sociates expressly  stipulated  that  it  was  sub- 
ject to  said  executory  contract.  It  Is  further 
averred;  and  claimed  that  the  rights  and 
equities  of  the  complainant  are  paramount  to 
the  rights  and  claims  of  the  said  Ensley  and 
his  associates  and  of  those  holding  under 
them,  and  it  Is  further  averred,  rather  as  a 
conclusion  of  the  pleader  than  the  statement 
of  fact,  that  those  subsequently  deriving  title 
from  said  Ensley  and  associates  took  and  now 
hold  the  property  In  trust,  to  recognize,  ac- 
quiesce in,  and  comply  with  the  said  right 
of  your  orator.  We  say  rather  as  a  conclu- 
sion than  a  statement  of  fact,  since  the  bill 
shows  that  said  Pounders  and  wife,  in  pur- 
suance of  the  executory  contract  of  May  9, 
1881,  and  subsequent  to  their  deed  to  Ensley, 
and  on  June  17,  1884,  executed  a  deed  to 
the  complainant  purporting  to  convey  the 
legal  title  of  the  property  In  question  to  the 
complainant  and  It  is  also  shown  that  sub- 
sequent to  this  time  Ensley  and  his  associates 
conveyed  by  deed  to  the  Lady  Ensley  Coal 
&  Iron  Company,  a  corporation  whose  name 
was  afterwards  changed  to  Lady  Ensley 
Coal,  Iron  &  Railway  Company,  and  from  this 
latter  company,  the  respondent  the  Sloss-Shef- 
fleid  Steel  &  Iron  Company,  a  corporation, 
derived  its  title  through  the  chancery  court 
of  Jefferson  county,  in  a  receivership  proceed- 
ing in  that  court  by  creditors  of  the  Lady 
Ensley  Coal,  Iron  &  Railway  Company 
against  said  corporation. 

It  is  manifest  from  the  statements  of  the 
bill  that  the  only  trust  that  existed,  if  any, 
was  a  constructive  trust  arising  out  of  the 
executory  agreement  between  the  complain- 
ant and  Pounders  and  wife,  and  under  the 
statements  of  the  bill,  if  Ensley  and  asso- 
ciates took  the  property  In  recognition  of  the 
trust  It  Is  equally  clear  that  they  ignored  and 
disregarded  it  when  they  conveyed  the  prop- 
erty on  the  3d  day  of  April,  1884,  to  the  Lady 
Ensley  Coal  &  Iron  Company.  In  Smith  v. 
Gordon,  136  Ala.  495,  34  South.  838,  In  pass- 
ing upon  this  same  executory  agreement  of 
Pounders  and  wife  of  May  9,  1881,  It  was 
ruled  that  by  It  the  legal  title  to  the  property 
In  question  did  not  pass,  and  that  it  was 
nothing  more  than  an  executory  contract  by 
the  Pounders  to  convey  the  mineral  interest 
in  the  land  upon  the  fulfillment  of  certain 
conditions  by  the  Gordons.  The  retention 
of  title  by  Pounders  was  In  the  nature  of  a 
security  to  insure  the  strict  performance  of 
the  contract  by  the  Gordons  according  to  its 
terms.  It  may  be  said  that  he  was  In  a  sense 
a  trustee  for  the  Gordons.  But,  as  we  have 
said,  if  a  trust  existed,  It  was  not  an  express 
trust,  but  one  created  by  operation  of  law, 
under  the  broad  doctrine  that  equity  regards 
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and  treats  as  done  what  In  good  conscience 
ought  to  be  done. 

The  execution  of  the  deed  to  Ensley  and 
associates  was  a  breach  of  the  executory 
contract  by  Pounders,  notwithstanding  the 
stipulation  alleged  to  be  contained  in  the 
Ensley  deed.  Pounders  thereby  rendered 
himself  unable  to  carry  out  the  terms  of  his 
executory  contract  with  the  Gordons.  It  la 
not  averred  that  any  such  stipulation  as  that 
contained  in  the  Ensley  deed  was  also  con- 
tained in  the  deed  from  Ensley  to  the  Lady 
Ensley  Coal  Company.  There  can  be  no  ques- 
tion but  that  upon  fulfillment  of  the  condi- 
tions named  in  the  executory  contract  by 
the  Gordons,  under  the  statements  of  the  bill, 
a  right  of  action  existed  in  the  Gordons,  as 
much  so  as  at  the  time  of  the  filing  of  the 
present  bill.  Yet  to  the  date  of  the  filing  of 
the  present  bill,  since  the  execution  of  the 
deed  by  Pounders  to  Ensley  and  associates 
on  May  9, 1881,  and  the  execution  of  the  deed 
by  Ensley  to  the  Lady  Ensley  Coal  &  Iron 
Company  on  April  3,  1884,  more  than  20  years 
bad  elapsed.  It  Is  not  averred  in  the  bill 
when  the  Gordons  performed  the  conditions 
stipulated  in  the  executory  contract  to  be 
performed  by  them ;  but  In  the  construing  of 
the  bill  on  demurrer  the  presumption  is,  from 
the  averment  that  the  Pounders,  in  pursuance 
of  the  executory  contract  with  the  complain- 
ant and  associates,  executed  a  deed  to  them 
about  June  17,  1884,  that  they  (the  Gordons) 
performed  the  conditions  Imposed  upon  them 
prior  to  this  latter  date.  No  facts  are  stated 
in  the  bill  excusing  the  unreasonable  delay 
In  commencing  the  suit  The  statute  of  lim- 
itations is  applicable  to  bills  in  chancery,  and 
may  be  asserted  on  demurrer,  when  shown 
on  the  face  of  the  bill.  Civ.  Code  1896  §  674, 
and  authorities  cited  In  note.  The  trust  be- 
ing a  constructive  trust,  the  statute  runs 
against  it,  and  the  appellee's  rights  to  enforce 
the  trust  were  barred  after  the  expiration  of 
10  years.  Nettles,  67  Ala.  599;  Waller  v. 
Jones,  107  Ala.  331, 18  South.  277.  But,  apart 
from  the  question  of  the  statute  of  limita- 
tions, we  think  the  complainant  was  guilty 
of  such  laches  in  the  long  delay,  as  shown 
by  the  bill,  in  the  assertion  of  his  alleged 
rights  and  equities,  as  to  prevent  him  from  a 
recovery.  Twenty  years  or  more  had  elapsed 
since  a  right  of  action  accrued,  and  in  the 
meanwhile  others  had  acquired  rights.  Mont- 
gomery Light  &  Power  Company  v.  Lahey, 
121  Ala.  136,  25  South.  1006;  Rives  v.  Morris, 
108  Ala.  527,  18  South.  743;  Haney  v.  Legg, 
129  Ala.  619,  30  South.  34,  87  Am.  St  Rep. 
81;  Nettles  v.  Nettles,  67  Ala.  601. 

"We  are  of  the  opinion  that  the  chancellor 
erred  in  overruling  the  respondent's  demurrer 
to  the  bill,  and  his  decree' will  be  reversed, 
and  one  here  rendered  sustaining  the  de- 
murrer. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


COLLINS  v.  SMITH. 
(Supreme  Court  of  Alabama.    June  4,  1908.1 

1.  Appeal  and  Ebbob— Modifications— Dis- 
missal Without  Prejudice. 

On  appeal  from  a  decree  on  the  merits,  if 
the  evidence  fails  to  support  the  averments  cf 
the  bill,  but  at  the  same  time  discloses  a  state 
of  facts  which,  if  pleaded,  might  authorize  eq- 
uitable relief,  the  absolute  decree  dismissing  the 
bill  may  be  modified  to  one  dismissing  it  wits- 
oat  prejudice,  and,  as  modified,  affirmed,  without 
any  committal  as  to  the  validity  of  the  claim 
which  may  be  asserted  on  the  statement  of 
facts  not  pleaded. 

2.  Judgment  —  Bab  —  Dismissal  Without 
Prejudice. 

A  decree  dismissing  a  bill  without  prejudice 
is  not  a  bar  to  another  bill  brought  for  the  same 
purpose  on  different  grounds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  30,  Judgment,  fi  1032.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  Alfred  H.  Benners,  Chancellor. 

Action  by  W.  S.  Smith  against  James  A 
Collins.  Prom  a  Judgment  overruling  defend- 
ant's demurrer,  he  appeals.  Affirmed. 

See  43  South.  838. 

Carmicbael  &  Winn,  for  appellant.  Vaughn 
&  Davidson  and  Smith  &  Smith,  for  appellee 

DENSON,  J.  This  Is  the  third  time  this  liti- 
gation has  come  before  this  court,  and  a  brief 
history  of  the  case  la  necessary  to  a  clear  un- 
derstanding of  the  single  question  which  is 
presented  for  decision  by  this  appeal.  On  the 
23d  day  of  October,  1903,  Smith  filed  his  bill 
in  the  chancery  court  of  Jefferson  county 
against  Collins  for  the  purpose  of  having  a 
lease  executed  by  him  and  his  wife  to  Collies 
canceled  and  annulled,  on  the  theory  that  its 
execution  was  procured  through  fraud  prac- 
ticed and  misrepresentations  made  by  the  les- 
see. A  copy  of  the  lease  was  attached  to  the 
bill  and  made  a  part  of  it  The  respondent 
answered  the  bill,  denying  all  allegations  of 
fraud  and  misrepresentations,  and  on  a  saN 
mission  of  the  cause  to  the  chancellor  on  the 
pleadings  and  proof  he  rendered  a  decree  on 
the  testimony,  denying  relief  and  dismissing 
the  bill.  From  that  decree  Smith  prosecuted 
an  appeal  to  this  court,  and  on  the  8th  day 
of  May,  1906,  a  decree  was  rendered  by  thi* 
court  affirming  the  decree  of  the  chancery 
court.  On  application  for  a  rehearing,  on  the 
30th  of  June,  1906,  the  court  modified  the  de- 
cree of  the  chancellor,  so  as  to  dismiss  the 
bill  without  prejudice,  and,  as  modified,  af- 
firmed the  decree.  148  Ala.  672,  41  South. 
825.  On  the  27th  of  July,  1908,  Smith  filed 
the"  present  bill  against  Collins  for  the  pur- 
pose of  having  the  lease  (the  same  one  In- 
volved In  the  former  litigation)  canceled  and 
removed  as  a  cloud  on  his  title.  The  equity 
of  the  bill  Is  rested  upon  two  theories:  First, 
that  the  lease  Is  unilateral,  wanting  In  mu- 
tuality, and  therefore  a  nudum  pactum;  sec- 
ond, that  the  execution  of  the  lease  was  pro- 
cured through  fraud  practiced  and  misrepre- 
sentations made  by  the  lessee.  A  demurrer 
was  sustained  to  the  bill  on  the  17th  day  of 
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September,  1906.  The  complainant  amended 
the  bill,  and  to  the  bill  as  amended  the  re- 
spondent filed  a  motion  to  dismiss  for  the 
want  of  equity.  On  the  8th  of  November, 
1906,  a  decree  was  rendered  by  the  chancel- 
lor, overruling  the  motion  to  dismiss  for  the 
want  of  equity,  and  from  that  decree  an  ap- 
peal was  prosecuted  to  this  court  by  the  re- 
spondent, and  on  the  8th  day  of  April,  1907, 
a  decree  was  rendered  affirming  the  chancel- 
lor's decree.   43  South.  838. 

It  did  not  appear  in  the  bill  of  July  27, 
1906  (either  original  or  as  first  amended), 
•that  any  former  litigation  had  taken  place  be- 
tween the  parties  In  respect  to  the  lease;  but 
after  the  decree  of  affirmance  on  the  last  ap- 
peal the  complainant  amended  his  bill  by  add- 
ing thereto  sections  11  and  12.  In  section  11, 
the  first  bill  filed,  as  amended,  with  Its  pray- 
er, Is  set  out  in  full,  and  It  is  averred  that  the 
respondent  answered  that  bill  as  amended, 
"denying  all  allegations  of  fraud,"  that  evi- 
dence was  taken  in  the  cause,  and  that  the 
chancellor  rendered  a  decree,  denying  the  re- 
lief prayed  and  dismissing  the  bill.  The 
amendment  then  shows  that  the  appeal  here- 
tofore alluded  to  was  prosecuted  by  Smith 
from  that  decree,  and  that  the  decree  was  af- 
firmed, with  the  modification  that  the  bill  be 
dismissed  "without  prejudice  to  the  rights 
and  equities  of  the  complainant."  Section 
12  shows  that  the  proceedings  set  out  In  sec- 
tion 11  "were  between  the  same  parties  as  the 
proceedings  in  this  case,  and  sought  to  cancel 
the  same  lease  contract  sought  to  be  canceled 
in  this  case ;  that  a  copy  of  said  lease  was  at- 
tached to  said  bill  and  was  Identified  with 
the  copy  attached  to  the  original  bill  In  this 
case."  It  is  then  averred  that  "said  final  de- 
cree of  the  chancery  court,  as  modified  by  the 
Supreme  Court  upon  appeal,  is  not  a  bar  to 
the  prosecution  of  this  bill  of  complaint" 
Upon  the  filing  of  this  last  amendment  the 
respondent  demurred,  upon  the  ground,  In 
short,  that  the  bill  as  amended  showed  on  its 
face  a  former  adjudication  of  the  matters  in- 
volved in  the  present  action — res  adjudicata. 
The  chancellor  overruled  the  demurrer,  and 
it  is  from  the  decree  overruling  the  demurrer 
that  the  respondent  prosecutes  this  appeal. 

From  the  view  we  take  of  the  case,  it  is 
not  incumbent  upon  us  to  discuss  the  some- 
times difficult  question  of  res  adjudicata  In 
detail,  nor  to  determine  whether  the  theory 
of  nudum  pactum,  now  relied  upon  by  the 
complainant,  Is  precluded  by  that  doctrine. 
We  do  not  doubt  that,  where  a  bill  of  excep- 
tions on  its  face  shows  a  former  adjudica- 
tion, precluding  the  complainant  from  further 
maintenance  of  his  action,  the  defense  of  res 
adjudicata  may  be  presented  by  demurrer, 
though  generally  It  Is  presented  by  plea  or 
answer.  When  the  litigation  was  here  the 
first  time,  this  court,  after  reaching  the  con- 
clusion that  the  evidence  was  not  sufficient 
to  convince  the  Judicial  mind  that  the  execu- 
tion of  the  lease  sought  to  be  canceled  was 
-obtained  by  fraud,  turned  to  a  discussion  of 


the  point,  made  In  the  brief  of  appellant's 
counsel,  that  the  lease  is  unconscionable,  that 
the  consideration  is  grossly  Inadequate,  and, 
concluding,  said:  "There  is  no  proof  that  the 
royalty  agreed  to  be  paid  by  the  respondent 
upon  the  coal  to  be  received  by  him  or  his  as- 
signee, In  the  event  the  lease  Is  assigned,  Is 
not  a  full  and  adequate  consideration  for  the 
lease.  This  court  cannot  Judicially  know  that 
it  Is  not  Besides,  this  ground  is  not  alleged 
in  the  bill;  and  clearly,  in  the  absence  of  an 
averment,  no  matter  what  the  evidence  may 
establish  with  respect  to  it  no  relief  could 
be  had."  It  Is  probable  that  this  is  the  ori- 
gin, both  of  the  request  that  the  decree  should, 
on  affirmance,  be  modified  so  as  to  dismiss 
the  bill  without  prejudice,  and  of  the  com- 
plainant's conception  that  a  bill  might  be 
maintained  on  the  nudum  pactum  theory. 
Be  this  as  it  may,  we  think  the  rule  Is  well 
established  that,  in  cases  appealed  from  de- 
crees by  the  chancellor  rendered  on  the  mer- 
its, if  the  evidence  falls  to  support  the  action 
as  made  by  the  averments  of  the  bill,  but  at 
the  same  time  discloses  a  state  of  facts  which, 
if  pleaded,  might  authorize  equitable  relief, 
this  court  may  modify  an  absolute  decree  dis- 
missing the  bill  ,to  one  dismissing  without 
prejudice  to  the  right  of  the  complainant  in- 
stituting another  suit,  and,  as  modified,  affirm 
it;  and  that  too,  without  any  committal  by 
the  cpurt  as  to  the  validity  of  the  claim  which 
may  be  asserted  on  the  state  of  facts  not 
pleaded.  Burns  v.  Hudson,  37  Ala.  62,  6S; 
Danforth  v.  Herbert,  33  Ala.  497;  Cameron 
v.  Abbott  30  Ala.  416,  419;  Edwards  v.  Ed- 
wards, 80  Ala.  394;  Munchus  v.  Harris,  69 
Ala.  506;  Gilmer  v.  Morris,  80  Ala.  78,  88,  60 
Am.  Rep.  85.  See,  also,  County  of  Mobile  v. 
Kimball,  102  U.  S.  691,  26  L.  Ed.  238.  So 
much  In  Justification  of  the  decree  rendered 
by  this  court  modifying  the  decree  of  the 
chancery  court.  If  It  needs  Justification. 

But  it  must  be  borne  in  mind  that  we  are 
not  concerned  with  the  rightfulness,  or  not, 
of  that  decree.  The  condition  we  have  is: 
The  decree  of  modification  was  rendered,  and, 
this  being  true,  we  have  the  question  present- 
ed: What  effect  should  be  given  to  a  decree 
dismissing  a  bill  "without  prejudice  to  the 
rights  and  equities  of  the  complainant"?  In 
16  Cyc.  469  (D),  it  is  said:  "A  dismissal  with- 
out prejudice  merely  prevents  the  operation 
of  the  order  or  decree  as  a  bar  to  a  new  suit, 
leaving  to  the  parties  the  same  rights  of  pros- 
ecution and  defense  as  If  the  new  suit  were 
the  first  Instituted" — citing,  in  support  of  the 
text  Nevitt  v.  Bacon,  32  Miss.  212,  66  Am. 
Dec.  609.  In  Mitford  &  Tyler's  Pleading  and 
Practice  In  Equity,  330,  the  rule  Is  stated 
thus:  "A  decree  or  order  dismissing  a  form- 
er bill  for  the  same  matter  may  be  pleaded 
In  bar  to  a  new  bill,  if  the  dismission  was  up- 
on hearing,  and  was  not  In  terms  directed  to 
be  without  prejudice."  In  Hazen  v.  Lyndon- 
vllle,  etc.,  70  Vt.  543,  41  Atl.  1046,  67  Am.  St 
Rep.  680,  the  same  principle  Is  stated  In  this 
language:  "A  decree  In  equity  dismissing  the 
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bill  -without  prejudice  only  puts  an  end  to 
the  suit  then  pending,  and  Is  not  a  bar  to  a 
subsequent  suit  for  the  same  cause  of  action." 
The  opinion  cites  a  number  of  authorities  in 
support  of  the  proposition. 

But,  aside  from  foreign  authorities,  our 
own  court,  In  - 1854,  answered  toe  question 
here  propounded  in  the  following  language: 
"The  effect  of  such  reservation  in  the  decree 
of  dismissal  is  to  prevent  such  decree  from 
constituting  a  bar  to  another  bill  brought 
upon  the  same  title;  but  it  by  no  means  com- 
mits the  court  as  a  judicial  determination 
in  favor  of  such  title."  Lang's  Heirs  v.  War- 
ing, 25  Ala.  625,  639,  60  Am.  Dec.  533.  This 
case  has  not  been  overruled,  nor  do  we  think 
it  should  be.  Therefore  upon  It,  as  authority, 
and  upon  the  other  authorities  quoted  from 
and  cited,  we  conclude  that  the  former  suit 
presents  no  bar  to  the  maintenance  of  the 
present  bill,  and  the  demurrer  was  properly 
overruled.  The  case  of  Strong  v.  Moog,  72 
Ala.  460,  relied  on  by  appellant,  is  not  in 
point.  The  general  rule  as  there  stated  is 
the  law,  and  the  case  Is  not  in  conflict  with 
the  conclusion  here  reached. 
.  The  decree  of  the  chancellor,  overruling 
the  demurrer,  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


McDANIEL  v.  STATE. 
(Supreme  Court  of  Alabama.    June  18,  1908) 

1.  Homicide— Unintentional  Killing. 

Cr.  Code  1896,  §  4342.  provides  that  any 
person  who  presents  at  another  person  any  gun, 

Jiistol,  or  other  firearm,  whether"  loaded  or  un- 
oaded,  must,  on  conviction,  be  fined  not  less 
than  $10  nor  more  than  $100.  Held,  that  if  de- 
fendant intentionally  pointed  his  gun  at  deceas- 
ed, without  any  intention  to  take  her  life,  but 
by  accident  it  was  discharged,  producing  death, 
he  would  be  guilty  of  manslaughter  in  the  sec- 
ond degree ;  but,  if  the  gun  was  accidentally  dis- 
charged while  lying  across  defendant's  lap,  the 
shooting  would  be  accidental. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  190.] 

2.  Same— Instructions. 

In  a  prosecution  for  homicide  by  the  acci- 
dental discharge  of  a  gun.  which  the  state  claim- 
ed defendant  pointed  at  deceased,  but  which  de- 
fendant testified  was  accidentally  discharged 
while  lying  across  his  lap,  he  was  entitled  to 
an  instruction  that  there  could  be  no  unlawful 
presentation  of  a  gun  at  a  person  unless  such 
presentation  was  intentional. 

3.  Same. 

Where,  in  a  prosecution  for  homicide,  the 
ury  might  have  found  that  the  killing  occurred 
y  reason  of  defendant's  gross  negligence  in  hand- 
ling a  gun,  a  request  to  charge  that  the  jury 
must  find  from  the  evidence  beyond  all  reason- 
able doubt  that  defendant  intentionally  pointed 
the  gun  at  deceased,  and  if  they  were  not  so 
satisfied  they  must  find  defendant  not  guilty, 
was  properly  refused. 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  C.  P.  Almon,  Judge. 


Ben  McDaniel  was  convicted  of  manslaugh- 
ter in  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

The  facts  sufficiently  appear  in  the  opinion 
of  the  court  The  following  charges  were  re- 
fused to  the  defendant:  (1)  "There  can  be 
no  unlawful  presentation  of  a  gun  at  a  per- 
son, unless  the  presentation  is  Intentions L" 
(3)  "The  Jury  must  find  from  the  evidence 
beyond  all  reasonable  doubt  that  the  defend- 
ant intentionally  pointed  the  gun  at  the  de- 
ceased, and  if  they  are  not  so  satisfied  from 
the  evidence  they  must  find  the  defendant 
not  guilty." 

George  P.  Jones,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  defendant  was  In- 
dicted for  manslaughter  in  the  second  de- 
gree, charging  him  with  unlawfully  and  unin- 
tentionally, but  without  malice,  killing  Mamie 
Walker  by  shooting  her  with  a  gun. 

The  evidence  for  the  state  tended  to  show, 
that  the  defendant  was  at  the  house  of  one 
Blue,  where  the  deceased,  a  child  5  years 
old,  and  two  other  children,  12  and  10  years 
old,  respectively,  and  other  persons  were  as- 
sembled; that  the  children  and  defendant 
were  playing  with  each  other;  that  defend- 
ant came  Into  the  room  with  his  gun  which 
was  loaded,  and  was  sitting  on  a  bench  in 
the  room,  got  up,  raised  his  weapon  and  shot 
the  deceased. 

The  evidence  for  the  defendant  tended  to 
show,  that  he  had  the  gun  on  his  lap,  with  the 
muzzle  towards  the  door ;  that  he  did  not  cock 
the  gun  or  point  it  at  deceased,  and  he  did 
not  know  how  it  came  to  fire. 

The  court  in  its  general  charge  correctly 
stated  to  the  Jury:  "The  state  contends,  that 
the  defendant  got  off  of  the  bench  and  placed 
the  gun  to  bis  shoulder  and  pointed  It  at 
Mamie  Walker,  and  that  while  in  this  posi- 
tion, the  gun  was  discharged,"  etc. 

"The  defendant  contends,  that  be  was  sit- 
ting on  the  bench,  with  the  gun  across  hi? 
lap,  and  that  the  gun  was  accidentally  dis- 
charged and  killed  Mamie  Walker." 

The  court  charged  the  Jury,  that  if  they 
believed*  the  contention  of  the  state,  beyond 
reasonable  doubt  they  must  find  the  defend- 
ant guilty  of  manslaughter  in  the  second 
degree;  but  that  if  they  did  not  believe  the 
contention  of  the  state,  beyond  reasonable 
doubt  and  if  they  were  reasonably  satisfied 
that  the  contention  of  the  defendant  was 
true,  they  must  find  for  him. 

The  defendant  was  found  guilty,  and  sen- 
tenced to  perform  hard  labor  for  the  couuiy 
for  12  months,  and  to  pay  a  fine  of  $50.  for 
the  offense. 

Section  4342  of  the  Criminal  Code  of  l***; 
provides,  that  "any  person  who  preseuts  at 
another  person  any  gun,  pistol  or  other  fire 
arm,  whether  loaded  or  unloaded,  must  on 
conviction,  be  fined  not  less  than  ten  nor  mure 
than  one  hundred  dollars." 
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If  the  gun  was  pointed  Intentionally  by 
defendant  at  deceased,  without  any  Inten- 
tion whatever  to  take  life,  but  by  accident 
it  was  discharged,  producing  death,  he  would 
be  guilty  of  the  crime  for  which  he  was  con- 
victed. "The  jury  might  have  found  that  the 
shooting  was  accidental,  and  yet  have  also 
believed  that  the  fatal  shot  was  flred  by  de- 
fendant In  the  course  of  the  unlawful  act  of 
presenting  a  gun  at  the  person  of  deceased." 
Sanders  v.  State,  105  Ala.  4,  16  South.  935; 
Roland  v.  State,  106  Ala.  41,  17  South.  90; 
Johnson  v.  State,  04  Ala.  36,  10  South.  667. 

Charge  1,  requested  by  defendant,  should 
have  been  given.  It  is  in  effect  a  simple 
statement  of  an  element  necessary  to  con- 
stitute an  unlawful  presentation. 

Charge  3,  requested  by  defendant,  was 
properly  refused,  for  the  reason  that  it  re- 
quired an  acquittal  upon  only  one  phase  of 
the  testimony,  to  wit,  an  intentional  presenta- 
tion ;  whereas,  It  was  open  to  the  Jury  to  find 
that  the  homicide  occurred  by  reason  of 
gross  negligence  In  the  handling  of  the  gun. 

For  the  error  pointed  out,  the  Judgment 
of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


SCRUGGS  &  ECHOLS  v.  MAYOR,  ETC., 
OF  CITY  OF  DECATUR  et  al. 
(Supreme  Court  of  Alabama.    April  0,  1908. 
Rehearing  Denied  June  18,  1908.) 

1.  Mechanics'  Liens  —  Municipal  Build- 
ings—tEnfobcement. 

A  mechanic's  lien,  under  Mechanic's  Lien 
Law,  c.  71,  art.  1  (Civ.  Code  1896,  S§  2723- 
2752).  against  a  building  erected  by  a  city  for  a 
school,  cannot  be  enforced;  Civ.  Code  1896,  8 
2040,  providing  that  property  of  a  municipal 
corporation  used  for  municipal  purposes  shall  be 
exempt  from  levy  and  sale  under  an  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §  15.] 

2.  Municipal   Cobporations  — Public  Im- 

PBOVElfENTSyLlEN  ON  ClTT  FUND8. 

A  mechanic's  lien  against  a  building  erect- 
ed by  a  city  for  school  purposes  cannot  be  en- 
forced against  a  fund  set  apart  by  a  city  for 
the  construction  of  a  school  building,  under  Civ. 
Code  1896,  8  2040,  exempting  property  of  mu- 
nicipal corporations  from  levy  and  sale. 

Appeal  from  Chancery  Court,  Morgan 
County;   Marvin  West,  Special  Chancellor. 

Bill  by  Scruggs  &  Echols  against  the  may- 
or and  council  of  the  city  of  Decatur  and 
others.  From  a  decree  of  dismissal,  com- 
plainants appeal.  Affirmed. 

E.  W.  Godby,  for  appellants.  Callahan  & 
Harris,  for  appellees. 

ANDERSON,  J.  Section  2040  of  the  Civil 
Code  of  1896  says:  "All  property,  real  and 
personal,  belonging  to  the  several  counties 
or  municipal  corporations  in  this  state,  and 


used  for  county  or  municipal  purposes,  shall 
be  exempt  from  levy  and  sale  under  any  pro- 
cess, judgment,  or  decree  whatsoever."  There 
is  nothing  In  the  mechanic's  Hen  law  (chapter 
71,  art.  1)  making  any  innovation  as  to  the 
foregoing  section,  so  as  to  permit  the  enforce- 
ment of  a  mechanic's  lien  upon  property 
therein  exempted. 

The  bill  shows  that  the  building  in  question 
was  constructed  for  and  under  the  authority 
of  the  city,  to  be  used  for  public  school  pur- 
poses. Therefore  there  could  be  no  lien  en- 
forced upon  same.  Loring  v.  Small,  50  Iowa, 
271,  32  Am.  Rep.  137;  Pittsburg-  v.  Mil- 
waukee, 110  Wis.  633,  86  N.  W.  592,  84  Am. 
St.  Rep.  948,  and  cases  there  cited.  And  it 
would  seem  that  such  a  Hen,  in  the  absence 
of  an  express  statutory  provision  authoriz- 
ing it,  cannot  be  enforced  upon  property  used 
for  municipal  purposes,  independent  of  sec- 
tion 2040.  McNeal  Pipe  Co.  v.  Bullock  (C.  C.) 
38  Fed.  565:  Mayor  of  Birmingham  v.  Rum- 
sey  Co.,  63  Ala.  352.  Said  last  case  was 
decided  prior  to  the  enactment  of  section 
2040  of  the  Civil  Code  of  1896. 

The  bill  also  avers  that  the  balance  upon 
which  a  lien  is  sought  is  part  of  a  fund  set' 
apart  by  the  city  to  be  applied  to  the  con- 
struction of  a  public  school  building,  and, 
as  said  fund  was  used  for  municipal  pur- 
poses, It,  too,  is  Immune  from  the  levy  or 
enforcement  of  any  execution  or  Hen.  Ellis 
v.  Pratt  City,  111  Ala.  629,  20  South.  649, 
33  L.  R.  A.  264,  56  Am.  St  Rep.  76;  Equit- 
able Co.  v.  Town  of  Edwardsville,  143  Ala. 
182,  38  South.  1016,  111  Am.  St  Rep.  34;  Por- 
ter Co.  v.  Perdue,  105  Ala.  297, 16  South.  713, 
53  Am.  St  Rep.  124. 

The  decree  of  the  chancery  court  dismiss- 
ing the  bill  of  complaint  for  want  of  equity, 
is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


FULTON  v.  LONGSHORE,  Probate  Judge. 
(Supreme  Court  of  Alabama.    June  3,  1908.) 
Judges  —  Disqualification— Gbounds— Bias 
ob  Pbejudice. 

At  the  common  law,  in  England  and  the 
United  States,  bias  or  favor,  not  the  result  of 
interest  or  relationship,  is  not  supposed  to  exist, 
and  in  an  election  contest  for  the  office  of  sheriff, 
that  the  judge  of  probate  belonged  to  the  same 
party  as  one  of  the  candidates  in  question,  was 
an  active  and  partisan  supporter  of  that  candi- 
date, and  expressed  an  opinion  on  election  day 
that  a  proffered  voter  who  had  been  challenged 
was  qualified  to  vote  under  the  state  laws,  does 
not  show  a  pecuniary  or  personal  interest  suffi- 
cient to  disqualify  him  to  hear  and  try  the  case. 

Appeal  from  Circuit  Court,  Shelby  County ; 
John  Pelhnm,  Judge. 

Mandamus  by  J.  H.  Fulton  against  A.  P. 
Longshore,  as  judge  of  the  probate  court 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 
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McMillan  &  Hayne,  Brown  &  Leeper,  and 
S.  B.  &  J.  D.  Weakley,  for  appellant  Whit- 
son  &  Dryer,  for  appellee. 

TYSON,  O.  J.  This  proceeding  was  Insti- 
tuted for  compelling  the  respondent  thereto, 
by  writ  of  mandamus,  to  certify  his  incom- 
petency as  judge  of  probate  to  hear  and  try 
a  contested  election  case  involving  the  title 
to  the  office  of  sheriff  of  his  county.  The 
contest  over  the  right  to  the  office  is  between 
the  petitioner  in  this  case,  who  is  and  was 
a  Democrat,  and  one  Norris,  who  Is  and  was 
a  Populist.  It  is  shown  by  the  petition,  by 
the  return  thereto,  and  by  the  testimony  that 
the  respondent  is,  and  was  at  the  time  of  the 
election  out  of  which  the  contest  arose,  a 
Populist.  The  grounds  upon  which  It  is 
sought  to  have  him  adjudged  disqualified 
may  be  stated  to  be  two:  First,  he  had  ex- 
pressed the  opinion,  on  the  day  of  the  elec- 
tion, to  a  proffered  voter  whose  right  to  vote 
had  been  challenged,  that  he  was  qualified 
under  the  laws  of  the  state  to  vote  at  the 
election;  second,  that  he  was  an  active  and 
partisan  supporter  of  the. Populist  candidate 
for  sheriff,  whose  right  to  that  office  he  is  to 
hear  and  try  as  judge. 

It  Is  not  contended  that  either  of  these  as- 
serted grounds  would  work  a  disqualification 
under  the  statute  (section  2637,  Civ.  Code 
1896);  but  it  is  insisted  that  they  show  prej- 
udice and  bias  to  such  an  extent  as  that  the 
petitioner  may  not  have  a  fair  and  impartial 
trial.  At  the  common  law,  as  now  adminis- 
tered in  England  and  In  the  United  States, 
bias  or  favor,  not  the  result  of  Interest  or 
relationship,  is  not  supposed  to  exist.  Says 
Mr.  Blackstone:  "For  the  law  will  not  sup- 
pose a  possibility  of  bias  or  favor  in  a  judge 
who  is  already  sworn  to  administer  impartial 
justice  and  whose  authority  greatly  depends 
upon  that  presumption  and  Idea."  In  Turner 
v.  Com.,  2  Mete.  (Ky.)  626,  the  court  said: 
"At  common  law  there  were  but  two  objec- 
tions that  went  to  the  disqualifications  of 
a  judge  to  try  a  cause,  to  wit,  interest  in  his 
own  behalf  in  the  result  or  being  kin  to  oth- 
ers interested  therein."  In  Peyton's  Appeal, 
12  Kan.  407,  the  court  said:  "It  will  be  ad- 
mitted that  at  common  law  prejudice  did 
not  disqualify  a  judge."  In  Conn.  v.  Chad- 
wick,  17  Fla.  439,  this  language  was  used: 
"In  the  time  of  Brocton  and  Fleta,  a  Judge 
might  be  refused  for  good  cause;  but  at  the 
common  law,  as  administered  in  England  and 
the  United  States  for  centuries,  Judges  and 
justices  could  not  be  challenged.  There  were 
disqualifying  causes,  such  as  interest  and  be- 
ing of  kin  to  the  party."  For  a  general  state- 
ment of  this  principle,  though  It  is,  perhaps, 
not  entirely  accurate,  see  the  text  In  23  Cyc. 
p.  582,  and  17  Am.  &  Eng.  Ency.  (2d  Ed.)  p. 
738.  In  the  note  to  these  works  will  be  found 
many  adjudged  cases,  where  the  courts  have 
applied  this  principle  and  held  the  judge  not 
disqualified  on  account  of  bias  or  prejudice, 


where  no  relationship  or  personal  Interest 
was  shown,  even  though  there  existed  bitter 
feeling  and  animosity  between  him  and  one 
of  the  litigants  to  the  cause  pending  in  his 
court. 

No  case  In  this  state  has  been  cited  where 
this  court  has  ever  held  to  the  contrary  t-f 
the  common  rule  as  announced  above,  In 
some  of  them  it  has  been  held — and  property 
so — that  the  disqualifying  interest  need  not 
necessarily  be  a  pecuniary  one,  but  may  be 
a  personal  one  to  the  judge.  An  Illustration 
of  this  may  be  found  in  the  case  of  Medlin 
v.  Taylor,  101  Ala.  239,  13  South.  310,  where 
the  judge  was  personally  interested  In  a 
pending  cause  involving  the  same  contesta- 
tions that  were  being  tried  in  Medlin's  Case. 
In  Ex  parte  Cornwell,  144  Ala.  497,  38  South. 
354,  the  disqualification  of  the  judge  was 
placed  distinctly  upon  the  point — as  It  was  in 
the  Medlin  Case,  supra — of  personal  interest 
In  the  subject-matter  of  the  prosecution,  in 
that  "by  the  alleged  misconduct  of  the  peti- 
tioner he  was  made  to  suffer  a  loss  In  proper- 
ty—money deposited  In  the  bank,"  who?* 
assets  the  petitioner  was  charged  with  em- 
bezzling. Indeed,  the  disqualification  might 
well  have  been  placed  distinctly  upon  the 
point  of  the  pecuniary  Interest  of  the  judee. 
since,  under  the  statute,  had  the  prosecution 
terminated  in  a  conviction,  a  judgment  in 
favor  of  the  bank  could  well  have  been  ren- 
dered against  the  petitioner  for  the  sum 
shown  to  have  been  embezzled  by  him.  Cr. 
Code  1896,  §  5052.  In  Ex  parte  State  Bar 
Association,  92  Ala.  118,  8  South.  768,  is  an 
able  and  exhaustive  opinion,  reviewing  many 
of  the  authorities,  upon  the  question  of  the 
character  of  interest  that  will  disqualify  a 
Judge.  It  is  there  said:  "The  Interest  which 
will  disqualify  must  be  a  pecuniary  one,  or 
one  affecting  the  Individual  rights  of  the 
judge."  In  that  case  it  was  held  that  Judge 
Head  was  not  disqualified,  notwithstanding 
he  was  a  member  of  the  association  (con- 
tributing to  its  maintenance  and  support! 
which  instigated  and  instituted  the  prosecu- 
tion which  he  was  to  try.  That  prosecution, 
it  was  held,  involved  no  pecuniary  or  personal 
interest  of  the  judge.  Many  opinions  of  other 
courts  are  cited,  which  clearly  sustain  th? 
conclusion.  Indeed,  we  regard  that  case,  and 
those  cited  approvingly,  as  conclusive  of  the 
question  that  no  pecuniary  or  personal  interest 
Is  here  shown  which  will  disqualify  the  re- 
spondent. He  can  have  no  possible  pecuniary 
lnterest  in  the  result  of  the  contest  over  the 
sheriff's  office,  nor  does  the  contestation  la 
any  possible  way  affect  any  of  his  individual 
or  personal  rights.  It  cannot  be  supposed 
that  the  interest  he  felt,  as  a  party  man.  for 
the  success  of  the  Populist  ticket,  would  in- 
fluence him  in  the  discharge  of  his  sworn 
duty  to  try  the  case  fairly  and  impartially. 
The  law  tolerates  no  such  supposition  or  pre- 
sumption, and  therefore  it  can  have  no  legal 
existence.  Such  a  presumption  could  only  be 
Indulged  upon  legal  grounds  of  dlsquallnca- 
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tion.  The  interest  which  a  judge  may  have 
as  a  citizen  in  a  public  question  is  not  a  per- 
sonal one.  This  Is  fully  illustrated  in  the 
cases  cited  and  quoted  from  In  the  case  last 
above  cited. 

It  remains  now  only  to  dispose  of  the  first 
ground  above  set  forth,  relied  on  for  a  dis- 
Quallflcation.  It  was  open  to  the  trial  Judge, 
under  the  evidence  in  this  case,  to  find  that 
the  opinion  expressed  by  respondent  was  up- 
on a  statement  of  facts  made  to  him  which 
clearly  showed  that  the  voter  was  qualified 
to  vote  at  the  election,  and  that  the  opinion 
•was  expressed  without  knowing  for  whom  the 
voter  Intended  to  cast  his  vote.  Clearly  no 
legal  disqualification  was  shown  here.  The 
question  of  the  propriety  of  the  conduct  of 
respondent  as  a  citizen,  In  view  of  his  judi- 
cial position,  with  respect  to  making  partisan 
political  speeches  and  the  like,  is  not  one  for 
the  courts,  but  for  the  electorate  of  his 
county. 

A  fflrmp^, 

OOWDELL.  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 


(121  La.) 
No.  16.971. 

VON  8CHLEMMER  v.  KEYSTONE  LIFE 
INS.  CO. 

(Supreme  Court  of  Louisiana.    June  23,  1908.) 

1.  Corporations  —  Stockholders  —  Action 
Against  Corporation  —  Minority  Stock- 
holder. 

Courts  are  reluctant  to  Interfere  with  the 
affairs  of  a  corporation  on  behalf  of  a  minority 
of  the  stockholders,  and  will  not  do  so  at  the 
suit  of  a  stockholder  who  acquired  his  stock 
with  fnll  knowledge  of  the  conditions  of  whieh 
he  complains. 

2.  Same— Subscription  to  Stock— Payment 
bt  Third  Person— Effect. 

Where  a  son  subscribed  for  stock  in  a  cor- 
poration, the  fact  that  his  father  furnished  the 
money  to  pay  for  it  did  not  give  the  father  any 
privilege  in  respect  to  it,  or  render  him  the 
owner  of  the  stock. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  232.] 

3.  Corporations  —  Stockholders  —  Action 
Against  Corporation  —  Acquiring  Stock 
for  Purpose  of  Creating  Discord  — Pre- 
sumptions. 

One  will  not  be  permitted  to  acquire  an  in- 
terest in  a  corporation  for  the  sole  purpose  of 
fomenting  discord  and  litigation,  and  the  pre- 
sumption Is  that  such  is  his  purpose  when  he  ac- 
quires stock  from  bis  son,  who  had  made  an  un- 
successful attempt  to  have  a  receiver  appointed, 
and  follows  it  immediately  by  bringing  suit  for 
a  similar  purpose. 

4.  Estoppel  —  Claim  ob  Position  in  Judi- 
cial Proceeding. 

A  stockholder  suing  the  corporation  cannot 
complain  of  its  failure  to  collect  subscriptions  to 
capital  stock,  when  he  himself  is  delinquent, 
and  suit  has  actually  been  filed  agaist  him  to 
compel  payment,  which  suit  he  is  contesting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  88  165-169.] 

5.  Same. 

A  stockholder  suing  the  corporation  cannot 
complain  of  its  failure  to  comply  with  certain 


requirements  of  law,  when  the  question  .is  at 
issue  between  the  state  and  the  corporation,  and 
when  the  chief  obstacle  to  such  compliance 
comes  from  the  course  of  conduct  which  he  him- 
self pursues,  and  the  consequent  inability  of 
the  corporation  for  the  time  being  to  raise  the 
necessary  capital. 

6.  Corporations  —  Receivers— Grounds  for 
Appointment. 

The  mere  fact  that  the  business  of  a  cor- 
poration has  not  been  prosperous,  especially  in 
the  first  year  of  business,  affords  no  ground  for 
the  appointment  of  a  receiver,  particularly  when 
the  applicant  is  partly  responsible  therefor. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  John  St  Paul,  Judge. 

Suit  by  Bernard  Von  Schlemmer  against 
the  Keystone  Life  Insurance  Company  for 
the  appointment  of  a  receiver.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Woodvllle  &  Woodville  and  Frank  McGloln, 
for  appellant.  Buck,  Walshe  &  Buck  and 
Robert  John  Maloney,  for  appellee. 

PROVOSTT,  J.  This  Is  a  suit  for  the  ap- 
pointment of  a  receiver,  and  plaintiff  brings 
it  in  his  quality  of  a  stockholder.  We  think 
he  is  estopped  in  the  premises,  he  having  ac- 
quired his  stock  with  full  knowledge  of  the 
facts  upon  which  he  bases  his  suit  Courts 
are  extremely  reluctant  to  interfere  with  the 
affairs  of  a  corporation  at  the  suit  of  a  mi- 
nority of  the  stockholders,  and  will  not  do 
so  at  the  suit  of  a  stockholder  who  acquired 
his  stock  with  full  knowledge  of  the  condi- 
tions of  which  he  complains.  Dlmpfel  et  al. 
v.  Ohio  &  Miss.  R.  R.  Co.  et  al.,  110  U.  S. 
209,  3  Sup.  Ct  573,  28  L.  Ed.  121;  Hawes 
v.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827. 

Plaintiff  acquired  the  stock  from  his  son. 
For  defeating  the  estoppel  thus  invoked 
against  him,  he  contends  that  the  son  held 
the  stock  by  donation  from  him,  and  that  this 
donation  was  revoked,  and  that  the  effect  of 
this  was  to  place  matters  In  the  same  situa- 
tion as  If  the  donation  had  never  been  made ; 
that  is  to  gay,  as  if  he  had  been  owner  of  the 
stock  from  the  beginning.  We  need  not  go 
further  Into  this  contention  than  to  say  that 
the  son  was  the  original  subscriber  to  the 
stock,  and  continued  to  be  owner  of  it  up  to 
the  time  of  the  transfer  to  plaintiff,  on  the 
day  before  the  filing  of  this  suit  Plaintiff 
may  have  given  to  his  son  the  money  to  pay 
for  the  stock;  but  never  gave  the  stock  itself. 
Furnishing  the  money  wherewith  to  pay  for 
property  does  not  give  rise  to  a  privilege 
(Succession  of  Benjamin,  39  La.  Ann.  612. 
2  South.  187 ;  Labouisse  v.  Rope  Co.,  43  La. 
Ann.  245,  9  South.  204);  and  still  less  to 
ownership. 

We  concur  fully  with  the  reasons  for  judg- 
ment of  the  learned  judge  a  quo,  which  are 
as  follows: 

Opinion. 

"This  is  an  application  for  the  appointment  of 

a  receiver. 

"The  evidence  shows  that  plaintiff  acquired 
the  stock  on  which  he  bases  his  right  of  action 
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after  the  occurrences  of  which  he  complains,  and 
with  full  knowledge  of  all  the  circumstances ; 
after  the  stock  had  been  voted  in  favor  of  a 
resolution  against  liquidating  the  corporation, 
and  after  an  application  similar  to  this  had  been 
made  by  the  former  holder  of  the  stock  and  re- 
jected. 

"It  further  shows  that  he  acquired  it  after  the 
former  holder  had,  by  his  application  for  a  re- 
ceiver, defeated  for  the  time  being  the  carrying 
into  effect  of  a  resolution  to  increase  the  capital 
stock  of  the  corporation,  which  increase,  so  it 
was  said,  was  a  condition  upon  which  said  stock 
was  voted  in  favor  of  continuing  business,  al- 
though, strange  to  say,  this  was  the  only  stock 
voted  against  such  increase. 

"It  further  shows  that  plaintiff  is  a  delinquent 
as  to  the  stock  subscribed  for  by  himself,  and 
by  virtue  of  which  he  sat  and  acted  as  a  di- 
rector, and  that  suit  had  been  filed  against  him 
for  the  amount  of  said  stock  long  before  this 
application  was  made. 

"It  further  shows  that  plaintiff  has  been  on 
fhe  directory  of  the  corporation  from  its  or- 
ganization to  the  present  time ;  that  his  position 
and  influence  as  director  have  not  been  used — 
especially  lately— for  the  advantage,  but  rather 
to  the  detriment,  of  the  corporation  and  its  busi- 
ness, where  possible. 

"It  further  shows  that  the  affairs  of  the  cor- 
poration have  been  honestly  and  faithfully  ad- 
ministered by  its  officers:  that  the  charge  that 
policies  have  been  recklessly  and  improvidently 
Issued  is  unfounded,  and  that  the  question 
whether  the  company  has  failed  to  comply  with 
the  requirements  of  law  fa  debatable  question) 
is  now  at  issue  between  the  state  and  the  com- 
pany; but  that,  in  any  event,  the  company  has 
made,  and  is  still  making,  in  good  faith,  every 
effort  to  comply  with  requirements,  and  would, 
in  all  likelihood,  have  succeeded  but  for  the 
pendency  of  this  suit. 

"The  evidence  does  show  that  the  business  of 
the  corporation  has  been  as  successful  as  it  had 
been  hoped  for:  but  pendency  of  this  and  the 
former  proceedings,  and  plaintiff's  ill  will  to- 
ward the  comnany,  are  in  a  measure  responsible 
for  these  conditions,  which  are,  however,  by  no 
means  so  hopeless  or  discouraging  as  plaintiff 
claims,  the  company  being  amply  solvent,  and 
having  on  its  books  a  considerable  volume  of 
valuable  business  in  excess  of  the  negotiable  as- 
sets which  it  still  has  on  hand. 

"These  being  the  facts  as  I  find  them,  my 
conclusion  is  that  there  is  no  ground  for  the 
appointment  of  a  receiver.  • 

"Plaintiff  is  estopped  from  complaining  of 
anything  which  had  occurred  and  of  which  he 
had  knowledge  before  he  acquired  his  stock. 
One  will  not  be  permitted  to  acquire  an  interest 
in  a  corporation  for  the  sole  purpose  of  foment- 
ing discord  and  litigation,  and  the  presumption 
is  that  such  is  his  purpose  when  he  acquires 
stock  under  circumstances  such  as  these,  and 
follows  It  immediately  by  bringing  suit.  Nor 
can  a  stockholder  be  heard  complaining  of  the 
failure  to  collect  subscription  to  capital  stock 
when  he  himself  is  a  delinquent,  and  when  suit 
has  actually  been  filed  against  him  to  compel 

ftayment  for  his  stock,  which  suit  he  is  contest- 
ng.  Nor  will  he  be  permitted  to  urge  that  the 
corporation  has  failed  to  comply  with  certain 
requirements  of  law  when  that  question  is  at  is- 
sue between  the  state  and  the  corporation,  and 
when  the  chief  obstacle  to  such  compliance 
comes  from  the  course  of  conduct  which  he  him- 
self pursues,  and  the  consequent  inability  of  the 
corporation  for  the  time  being  to  raise  the  nec- 
essary capital. 

"For  the  rest  the  mere  fact  that  the  business 
of  a  corporation  has  not  been  prosperous,  es- 
pecially in  the  first  year  of  that  business,  af- 
fords no  grounds  for  the  appointment  of  a  receiv- 
er, particularly  when  the  complainant  is  partly 
responsible  therefor.  As  for  the  charges  of  ir- 


regularity and  misconduct,  they  are  not  sustain- 
ed by  the  evidence." 

Judgment  affirmed. 

BREAUX,  C.  J.  I  concur  In  the  decree. 


(121  La.) 
No.  17,158. 
BSTEVES  v.  BOARD  OP  COM'RS  FOB 
BAYOU  TERRE-AUX-BCEUFS 
DRAINAGE  DIST.  et  aL 
(Supreme  Court  of  Louisiana.   June  22,  1908.) 
L  Drains— Assessments— Objections. 

A  litigant  will  not  be  heard  to  urge  objec- 
tions in  which  he  has  no  pecuniary  interest 
2.  Pleaoing— Petition. 

Vague  allegations  will  not  support  a  peti- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  D* 
vol.  39,  Pleading,  §  39.] 

8.  Drains— Drainage  District— Elections. 

The  election  by  which  a  drainage  district 
votes  a  tax  and  the  issuance  of  bonds  must  be 
held  under  the  auspices  of  the  police  jury,  and 
not  of  the  board  of  commissioners  of  the  dis- 
trict. If  held  by  the  board  of  commissioners 
of  the  district,  it  is  no  election. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  St  Bernard;  Nemoun 
Henry  Nunez,  Judge. 

Action  by  Charles  Esteves  against  the 
board  of  commissioners  for  the  Bayou  Terre- 
aux-Boeufs  drainage  district  and  others. 
Judgment  for  plaintiff  and  intervener,  and 
defendants  appeal.  Reversed. 

Fernando  Estopinal  and  Conrad  Q.  Collins, 
for  appellants.  Henry  L.  Favrot,  for  appel- 
lee. 

PROVOSTY,  J.  The  plaintiff  Is  a  clown 
and  taxpayer  of  the  Bayou  Terre-aux-Rorafs 
drainage  district,  and  in  that  capacity  brings 
this  suit  to  enjoin  the  board  of  commission- 
ers of  that  district  from  levying  on  the  prop- 
erty of  the  district  a  five-mill  tax  and  a  ten- 
cent  acreage  local  assessment,  and  from  issu- 
ing $100,000  of  bonds  to  be  predicated  on  the 
levy  of  said  tax  and  local  assessment  The 
petition  sets  forth  various  grounds. 

One  is  that  a  large  part  of  the  property  in- 
cluded in  the  district  is  not  susceptible  of 
drainage;  it  being  composed  of  bays,  lakes, 
inlets,  sounds,  and  waterways,  used  as  oy- 
ster beds,  and  of  islands,  and  that,  in  so  fix- 
ing the  limits  of  the  district  as  to  include 
said  property  and  subject  it  to  taxation  for 
drainage  purposes,  the  police  jury  has  abased 
the  discretion  vested  in  it  by  law  for  the  or- 
ganization of  drainage  districts,  and  that  the 
subjecting  of  said  property  to  said  taxation 
would  be  pro  tanto  an  unconstitutional  tak- 
ing of  it 

Whatever  may  be  the  merits  of  this 
ground,  plaintiff  has  no  standing  to  urge  it: 
he  not  having  alleged  that  his  property  is  of 
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that  dass  which  would  not  be  benefited  by 
the  work  of  the  district. 

In  the  brief,  but  not  in  the  petition,  plain- 
tiff assails  the  organization  of  the  district 
on  the  ground  that  the  ordinance  creating 
the  district  makes  a  body  corporate,  not  of 
the  board  of  commissioners  of  the  district,  as 
should  have  been,  but  of  the  district.  No 
mention  Is  made  of  this  ground  in  the  pe- 
tition. The  nearest  to  mentioning  It  that 
this  petition  comes  is  by  the  following  alle- 
gation and  prayer,  which  are  entirely  too 
vague  to  serve  any  purpose:  Allegation: 

"Your  petitioner  with  respect  submits  that  all 
of  these  said  alleged  acts  constituting  and  creat- 
ing the  Bayou  Terre-aux-Boeufs  drainage  dis- 
trict are  null  and  void  and  of  no  effect." 

Prayer:  That  there  be  judgment  in  favor 
of  petitioner  denying: 

"First,  the  organization  of  said  board  of  com- 
missioners of  the  Bayou  Terre-aux-Boeufs  drain- 
age district  to  have  been  improperly  organized 
and  constituted." 

One  of  the  grounds  upon  which  plaintiff 
assails  the  levy  of  the  tax  and  the  issue  of 
the  bonds  appears  to  us  to  be  fatal  and 
dispenses  us  from  any  examination  of  the 
others.  It  is  that  the  election  for  consulting 
the  taxpayers  In  regard  to  said  tax  and  Is- 
suance of  bonds  was  held  under  the  auspices 
of  the  board  of  commissioners  of  the  district. 
Instead  of  under  the  auspices  of  the  police 
Jury.  The  question  whether  such  an  election 
should  be  held  by  the  police  jury  or  by  the 
board  of  commissioners  of  the  district  was 
carefully  considered  by  this  court  in  the  case 
of  Mayor,  etc.,  of  Town  of  New  Iberia  v. 
Drainage  District,  106  La.  651,  31  South.  306. 
It  was  there  decided  that  the  power  to  hold 
such  an  election  is  vested  exclusively  in  the 
police  Jury. 

The  police  Jury  have  been  the  only  body 
vested  with  authority  to  hold  an  election, 
and.  not  .having  held  any,  the  situation  is 
that  no  election  has  been  held.  The  board 
of  commissioners  not  having  been  vested 
with  any  authority  to  hold  an  election,  the 
so-called  election  held  by  it  was  a  mere  emp- 
ty form. 

No  election  having  been  held,  the  prescrip- 
tion of  six  months  established  by  section  17 
of  Act  No.  5,  p.  12,  of  1809,  against  any  action 
to  contest  the  regularity  of  an  election,  is 
Inapplicable. 

It  may  be  well  to  add  that  the  contention 
of  plaintiff  that  the  board  of  commissioners 
of  the  district  was  without  power  to  repeal  an 
ordinance  theretofore  adopted  by  itself,  and 
adopt  another  In  its  place,  is  without  merit. 

The  judgment  appealed  from  is  therefore 
set  aside,  and  it  is  now  ordered,  adjudged, 
and  decreed  that  the  so-called  election  held 
under  and  by  virtue  of  the  ordinance  adopted 
on  March  2,  1907,  by  the  board  of  commission- 
ers of  the  Bayou  Terre-aux-Boeufs  drainage 
district,  is  hereby  decreed  to  have  been  a 
nullity  and  of  no  effect :  and  it  Is  further  or- 

4080.-68 


dered,  adjudged,  and  decreed  that  the  said 
board  of  commissioners  be  perpetually  enjoin- 
ed from  levying  the  tax  and  the  local  contri- 
bution, and  from  Issuing  the  bonds  purporting 
to  have  been  authorized  at  said  election. 
Defendant  to  pay  costs. 


(121  La.) 
No.  17,021. 

THOMPSON  v.  SOUTHERN  PAC.  CO.  et  al. 
(Supreme  Court  of  Louisiana.    June  22,  1908. 
Rehearing  Denied  June  30,  1908.) 

Cabbie  as  —  Connecting  Cabbiebs  —  Livb 

Stock  Shipment— Liabilities. 

A  delivering  carrier,  having  received  a  lot 
of  mules  which  were  in  bad  condition,  as  the 
result,  apparently,  of  neglect  whilst  in  the  hands 
of  the  receiving  carrier,  and  having  at  once  un- 
loaded, fed,  and  watered  them,  and  within  24 
hours  forwarded  them  to  their  destination,  is 
not  liable  for  the  damages  sustained  by  the 
shipper  in  the  depreciation  in  the  value  of  the 
animals ;  but,  being  a  party  to  the  contract  un- 
der which  the  mules  were  transported,  such  re- 
ceiving carrier,  upon  the  refusal  of  the  owner 
to  take  them,  was  at  liberty  to  deal  with  the 
matter  as  it  saw  fit,  for  the  protection  of  its 
own  interests,  and,  having  agreed  that  the  mules 
should  be  cared  for  at  its  expense,  until  other 
provision  should  be  made,  ig  liable,  under  the 
contract,  for  their  care  and  feed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §8  950,  951.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  E.  Ellis,  Judge. 

Action  by  R.  Emerson  Thompson  against 
the  Southern  Pacific  Company  and  the  Yazoo 
&  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff  against  the  defendant 
the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany, and  It  appeals.  Amended  and  affirmed. 

Gustave  Lemle  and  Hunter  Collins  Leake 
(Jacob  McGavock  Dickinson,  of  counsel),  for 
appellant.  Foster,  Milling  &  Godchaux  and 
Alexis  Brian,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  sued  the  two  com- 
panies named  in  the  title  as  the  receiving 
and  delivering  carriers,  respectively,  for  dam- 
ages resulting  from  their  alleged  negligent 
handling  of  a  lot  of  mules  and  for  expenses 
Incurred  by  him  in  feeding  the  mules.  After 
the  suit  had  been  instituted,  he  accepted  $600 
from  the  Southern  Pacific  Company  (the  re- 
ceiving carrier),  as  In  full  payment  of  all 
demands  against  It,  and  thereafter  obtained 
judgment  against  the  other  defendant  for 
$1,090.50. 

It  appears  from  the  evidence:  That  on 
November  16,  1903,  plaintiff  delivered  33 
mules  to  the  San  Antonio  &  Aransas  Pass 
Railroad  Company  (said  to  be  controlled  by 
the  Southern  Pacific  Company),  at  Pettus, 
Tex.,  for  transportation  to  Wilson,  La.,  and 
a  through  bill  of  lading  was  issued  therefor. 
That  the  mules  were  brought  over  the  roads 
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of  the  receiving  company  and  the  Southern 
Pacific  to  New  Orleans  and  delivered  to  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany (the  present  defendant)  on  November 
21st.  That,  when  so  delivered,  they  were  in 
very  bad  condition,  having,  in  all  probability, 
received  neither  food  nor  water  from  the 
time  they  were  shipped.  That  they  were  at 
once  unloaded  into  pens,  where  they  were 
kept  for  24  hours,  during  which  time  they 
were  given  hay  and  water.  That  at  6  o'clock 
p.  m.,  on  November  22d,  they  were  loaded  on 
a  car  which  reached  Wilson  the  next  day; 
plaintiff  being  notified  of  their  arrival  about 
an  hour  before  sundown.  He  testifies  that 
he  refused  to  receive  them,  and,  further,  as 
follows,  to  wit : 

"The  superintendent  of  the  road  was  in  town, 
and  some  one  notified  me  he  was  there,  so  I 
went  after  him  and  carried  him  to  the  pen  to 
see  them.  •  •  •  When  he  saw  the  mules, 
he  remarked  they  were  in  the  worst  condition 
he  ever  saw.  He  went  in  the  pen  and  he  says: 
'This  beats  anything  I  ever  saw.'  That  was  his 
remark.  Well,  then,  it  was  a  cold,  bad  evening, 
and  the  mules  were  very  emaciated  and  starved 
to  death,  and  he  asked  the  stableman,  who  runs 
the  livery  stable  in  the  town,  if  he  would  take 
them  and  care  for  them,  and  he  remarked  that 
he  bad  no  room ;  *  *  *  that  he  did  not  have 
room  for  that  number.  Then  he  asked  some 
one  what  he  would  do.  and  there  was  a  gentle- 
man there  who  remarked  *  •  *  that  me,  my- 
self, was  the  only  man  who  was  prepared  to 
take  care  of  that  many  mules.  He  turned  to 
me  and  asked  me  would  I  take  them  and  care 
for  them,  for  account  of  the  Y.  &  M.  V.  *  *  * 
Now,  I  said:  'I  want  it  distinctly  understood  I 
will  not  receive  them.  Give  me  a  written  order 
for  them.'  He  said:  'It's  not  necessary.  Here 
is  the  agent.'  The  depot  agent  was  standing 
there,  and  he  said:  'Deliver  the  mules  to  Mr. 
Thompson  to  be  cared  for  for  our  account.'  I 
went  over  that  again.  I  wanted  that  distinctly 
understood.  So,  under  those  conditions,  I  took 
them  home." 

He  further  testifies:  That  the  superintend- 
ent promised  to  send  a  man,  the  next  day,  to 
take  the  matter  up  and  dispose  of  the  mules 
In  some  way,  but  that  the  man  did  not  ap- 
pear ;  that  he  (plaintiff),  about  a  week  later, 
wrote  a  letter  reminding  defendant  of  the 
promise  to  take  the  mules  off  his  hands,  and 
saying  that  It  would  be  advisable,  as  he  was 
charging  50  cents  a  day,  per  head,  for  keep- 
ing them ;  and  that  he  received  no  answer  to 
his  letter.  He,  subsequently  (on  the  12th  of 
January,  as  it  appears),  received  the  mules, 
with  a  reservation  of  bis  claim  for  damages, 
the  amount  of  which  was  fixed  by  the  Judge 
a  quo  at  $1,449,  from  which  he  subtracted 
the  $600  paid  by  the  Southern  Pacific  Com- 
pany, leaving  $849,  and  to  that  he  added  the 
feed  bill  of  $841.50,  making  a  total  of  $1,690.- 
50,  for  which  he  gave  judgment 

Defendant  has  appealed. 

Opinion. 

The  evidence  does  not  appear  to  us  to  es- 
tablish the  negligence  charged  against  the 
defendant;  the  mules  having  been  received 
by  It  in  bad  condition,  and  having  been  at 
once  unloaded  Into  pens  and  supplied  with 


food  and  water,  and,  24  hours  later,  for- 
warded to  their  destination.  Defendant  was. 
however,  a  party  to  the  contract  under  which 
the  mules  had  been  shipped,  and,  upon  plain- 
tiff's refusal  to  receive  them,  was  at  liberty 
to  deal  with  the  matter  as  It  saw  fit,  for  the 
protection  of  its  own  Interest.  There  was  no 
attempt  to  contradict  plaintiff's  testimony 
(which  went  in  without  objection)  to  the  ef- 
fect that  defendant's  superintendent  agreed 
that  plaintiff  should  care  for  the  males,  un- 
til some  other  disposition  should  be  made  of 
them,  at  defendant's  expense ;  nor  was  there 
any  attempt  to  rebut  the  testimony  showing 
that  the  charge  made  is  reasonable. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
reduced  to  $841.50,  and,  as  thus  amended,  af- 
firmed; plaintiff  to  pay  the  cost  of  the  ap- 
peal. 


(121  La.) 
No.  16,913. 

LOUISIANA  ft  A.  RY.  CO.  v.  SHAW,  Sheriff 

and  Tax  Collector,  et  al. 
(Supreme  Court  of  Louisiana.    April  27,  1908. 
Rehearing  Denied  June  26,  1908.) 

1.  Taxation  —  Railboad  Aid  Taxes— Local 
Assessments. 

Special  taxes  voted  in  aid  of  railroads  un- 
der constitutional  sanction  are  not  local  assess- 
ments. 

2.  Same — Taxability  or  Pbopebtt. 

The  question  of  the  taxability  of  property 
is  not  a  matter  of  contract,  but  must  necessar- 
ily be  left  to  the  determination  of  the  sovereign. 

3.  Same — Exemptions — Railboaos. 

The  exemption  from  taxation  of  railroads  to 
be  thereafter  constructed,  as  provided  in  article 
230  of  the  Constitution  of  1898,  includes  special 
taxes  on  all  taxable  property  voted  in  favor  of 
railroads  prior  to  the  adoption  of  the  Constitu- 
tion. 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn ;  George  Wear,  Judge. 

Action  by  the  Louisiana  &  Arkansas  Rail- 
way Company  against  P.  L.  Shaw,  sheriff  and 
tax  collector,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed. 

Henry  Horace  White,  Henry  Moore,  and 
Henry  Moore,  Jr.,  for  appellant.  Andrew 
Augustus  Gunby,  for  appellees. 

LAND,  J.  Plaintiff  enjoined  the  tax  col- 
lector from  selling  its  roadbed  and  side  tracks 
for  special  taxes  levied  for  the  years  1903. 
1904,  1905,  and  1906  in  favor  of  the  Arkansas 
Southern  Railroad.  The  alleged  ground  for 
the  injunction  was  exemption  from  taxation 
under  article  230  of  the  Constitution  of  1898. 
Defendants,  answering,  averred  that  the 
exemption  from  taxation  provided  by  said 
article  does  not  include  the  special  taxes  in 
question,  which  are  a  voluntary  local  assess- 
ment or  contribution,  not  for  a  governmental 
purpose,  but  In  aid  of  a  public  Improvement 
for  the  common  benefit  of  the  taxpayers  of 
the  parish.    Further  answering,  the  defend 
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anta  averred  that  If  said  exemption  was  In- 
tended to  apply  to  special  taxes  voted  and 
levied  In  favor  of  railroad  enterprises  prior 
to  the  adoption  of  the  Constitution  of  1898, 
said  article  230  is,  in  that  respect,  in  contra* 
ventlon  of  article  1,  fi  10,  of  the  Constitution 
of  the  United  States,  prohibiting  the  states 
from  passing  any  ex  post  facto  law  or  laws 
impairing  the  obligation  of  contracts.  De- 
fendant prayed  for  the  dissolution  of  the  In- 
junction with  $1,000  damages  for  attorney's 
fees. 

The  case  was  tried  on  an  agreed  statement 
of  fact,  and  there  was  judgment  in  favor  of 
the  defendants,  dissolving  the  injunction 
without  damages,  and  dismissing  the  suit 
with  costs. 

Plaintiff  has  appealed,  and  the  defendant 
railroad  has  answered  the  appeal,  praying 
that  the  judgment  be  amended  by  allowing 
$500  as  damages  for  attorney's  fees,  and  that 
as  thus  amended  be  affirmed. 

A  tax  of  five  mills  to  run  for  a  term  of  10 
years  from  the  completion  of  the  road  was 
voted  by  a  majority  of  the  taxpayers  in  num- 
ber and  amount  of  Winn  parish  In  favor  of 
the  Alexandria,  Junction  City  &  Shreveport 
Railway  Company,  at  an  election  held  in  said 
parish  on  the  1st  day  of  February,  1888, 
conditioned  upon  the  completion  of  said  rail- 
road Into  Winnfleld  within  three  years  from 
that  date,  and  the  result  of  said  election  was 
duly  promulgated.  The  Arkansas  &  South- 
ern Railroad  succeeded  to  all  the  rights  of 
the  original  grantee  in  and  to  said  tax.  The 
road  was  not  completed  within  three  years 
as  stipulated.  "By  proceedings  and  judgment 
of  the  police  Jury  of  Winn  parish"  (which  are 
not  explained  in  the  statement  of  facts)  the 
Arkansas  Southern  Railroad  Company  was 
given  an  extension  of  time  to  the  1st  day  of 
May,  1901,  to  complete  its  line  of  railroad  in- 
to Winnfleld.  The  road  was  completed  with- 
in the  extended  time  limit,  and  was  accepted 
by  the  police  Jury,  and  taxes  were  levied  in 
accordance  with  said  special  election  begin- 
ning with  the  year  1901,  and  such  taxes  have 
been  paid  by  the  property  holders  of  the  par- 
ish of  Winn. 

The  line  of  railroad  of  the  plaintiff  com- 
pany was  commenced,  built,  and  constructed 
through  the  parish  of  Winn  during  the  years 
1901,  1902,  and  1903. 

Article  230  of  the  Constitution  of  1898,  af- 
ter specifying  the  classes  of  property  which 
shall  be  exempt  from  taxation,  proceeds  to 
exempt  from  taxation  for  a  period  of  10  years 
from  the  1st  day  of  January,  1900,  the  capi- 
tal, machinery,  and  other  property  employed 
in  mining  operations  and  certain  manufac- 
tures. 

The  last  paragraph  of  the  article  reads,  in 
part,  as  follows : 

"There  shall  also  be  exempt  from  taxation  for 
a  period  of  ten  years  from  the  date  of  its  com- 
pletion any  railroad  or  part  of  such  railroad 
that  may  hereafter  be  constructed  and  completed 
prior  to  January  1st,  1904 ;  provided  that  when 
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aid  has  heretofore  been  voted  by  any  parish, 
ward  or  municipality  to  any  railroad  not  yet 
constructed,  such  railroad  shall  not  be  entitled 
to  the  exemption  from  taxation  herein  establish- 
ed, unless  it  waives  or  relinquishes  such  aid  or 
consents  to  a  resubmission  of  the  question  of 
granting  such  aid  to  a  vote  of  the  property  tax- 
payers of  the  parish.   *   *   * " 

The  Arkansas  Southern  Railroad  Company 
in  November  1898,  formally  waived  Its  right 
to  exemption  from  taxation  under  said  article. 

It  is  admitted  that  the  Louisiana  &  Ar- 
kansas Railway  Is  entitled  to  exemption  from 
taxation,  but  It  Is  contended  that  special 
taxes  in  aid  of  railway  enterprises  do  not 
constitute  taxation  in  the  sense  of  the  Con- 
stitution. In  the  answer  of  defendants,  such 
special  taxes  are  alleged  to  be  voluntary 
local  assessments  or  contributions.  The  judge 
below  so  held.  We  cannot  concur  in  this 
view.  The  Constitution  of  1898,  after  limit- 
ing parish  and  municipal  taxation  to  10  mills 
on  the  dollar  of  valuation  for  all  purposes 
whatever,  provided  for  the  levy  of  a  special 
tax  in  excess  of  said  limitation  for  additional 
support  of  public  schools,  for  the  construction 
of  public  buildings,  bridges,  wharves,  and 
other  works  of  public  permanent  Improve- 
ment. Article  232.  In  a  subsequent  article 
(270)  the  General  Assembly  was  empowered 
to  authorize  the  municipal  authorities  of  the 
state,  by  a  majority  vote  of  the  taxpayers,  to 
levy  special  taxes  in  aid  of  public  Improve- 
ments or  railway  enterprises,  within  the  lim- 
itation of  5  mills  per  annum  and  for  not  more 
than  10  years. 

The  word  "special"  thus  used  implies  mere- 
ly an  additional  tax  over  and  above  the  gen- 
eral tax  authorized  by  the  Constitution.  A 
special  tax,  whether  levied  under  article  232 
or  article  270,  must  be  equal  and  uniform 
throughout  the  territorial  limits  of  the  au- 
thority levying  the  tax.  Article  225.  Under 
the  Constitutions  of  1879  and  1898,  special 
taxes  in  aid  of  railway  enterprises  have  been 
uniformly  levied  upon  all  the  taxable  prop- 
erty within  the  limits  of  the  taxing  authority, 
and  collected  in  the  same  manner  as  other 
taxes.  Act  No.  35,  p.  44,  of  1886;  Act  No. 
131,  p.  200,  of  1898;  Act  No.  145,  p.  317,  of 
1904.  By  authorizing  such  special  taxes  the 
Constitution  recognizes  that  they  are  for 
"local  purposes,  strictly  public  in  their  na- 
ture." Article  224.  In  the  exercise  of  the 
taxing  power,  the  Legislature,  if  not  forbidden 
by  the  organic  law,  may  levy  taxes  for  high- 
ways and  roads,  including  canals  and  rail- 
ways, to  be  constructed  by  the  state  or,  under 
its  authority,  by  the  municipal  subdivisions  of 
the  state  within  whose  limits  they  may  be 
needed.  The  state  may  also  aid  a  railroad 
corporation  by  an  exercise  of  the  power  to 
tax  or  may  confer  this  power  on  the  munici- 
palities. Cooley  on  Taxation  (3d  Ed.)  212- 
215. 

Local  assessments  are  a  peculiar  species  of 
taxation  based  on  the  assumption  that  a  por- 
tion of  the  community  is  to  be  specially  and 
peculiarly  benefited  in  the  enhancement  of 
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the  value  of  property  peculiarly  situated  as 
regards  a  contemplated  expenditure  of  pub- 
lic funds.  A  local  assessment  can  be  only 
levied  on  land,  and  cannot  be  made  a  personal 
liability,  as  it  Is  an  assessment  on  the  thing 
supposed  to  be  benefited.  It  cannot  be  levied 
on  a  whole  political  subdivision,  as  a  county 
or  town,  but  must  be  restricted  to  property 
situated  in  a  district  created  for  the  express 
purpose  of  the  levy,  and  possessing  no  other 
function  or  even  existence.  Id.  1154  et  seq. 
In  Cbarnock  v.  Levee  Company,  38  La.  Ann. 
327,  the  court  said  that  local  assessments 
were  not  to  be  confounded  with  ordinary  lo- 
cal taxation,  citing  Burroughs,  Taxation,  p. 
460,  as  follows: 

"A  tax  for  the  local  purposes  of  a  county  is 
imposed  on  the  persons  and  property  in  the 
county,  as  distinguished  from  other  parts  of  the 
state,  but  is  usually  imposed  on  all  the  subjects 
on  which  the  state  imposes  a  tax  for  state  pur- 
poses. In  local  assessments,  on  the  contrary, 
the  tax  is  imposed  on  the  real  estate  alone,  and 
only  on  such  real  estate  as  is  benefited  by  the 
local  improvement.  •  *  *  The  benefit  of  the 
improvement  is  not  only  local,  but  also  specific, 
benefiting  particularized  property,  and  therefore 
this  tax  may  be  levied  on  this  property  which 
receives  a  benefit" 

In  the  same  case  the  court  said  that  local 
assessments  were  not  referred  to  in  the  pro- 
visions of  the  Constitution  of  1879.  In  Con- 
struction Co.  v.  Tax  Collector  et  al.,  108  La. 
435,  32  South.  399,  58  L.  R.  A.  349,  the  court 
held  that  a  bridge  tax  levied  under  the  Con- 
stitution of  1898  on  all  the  property  general- 
ly In  a  ward  is  not  a  local  assessment,  even 
though  for  the  imposition  of  it  a  vote  of  the 
taxpayers  of  the  ward  Is  required.  The 
court  said: 

"The  essentially  characteristic  feature  of  a 
local  assessment  is  that  it  is  levied  on  particu- 
larized property,  and  not  on  property  generally. 
Cbarnock  v.  Levee  Co...  38  La.  Ann.  327. 
*  *  *  That  the  tax  should  be  levied  on  each 
particular  property  in  proportion  to  the  benefit 
it  is  to  derive  from  the  expenditure  of  the  avails 
of  the  tax." 

In  the  recent  case  of  L.  &  N.  W.  R.  Co.  v. 

State  Board  of  Appraisers  et  al.,  120  La.  , 

45  South.  394,  this  court  held  that  certain 
special  taxes  levied  In  aid  of  public  schools 
under  article  232  of  the  Constitution  of  1898, 
were  not  local  assessments,  but  were  ordinary 
taxes  within  the  exemption  from  taxation  ac- 
corded to  newly  constructed  railroads  by  ar- 
ticle 230  of  the  same  instrument. 

The  case  of  Illinois  Central  Railroad  v. 
Decatur,  147  U.  S.  190,  13  Sup.  Ct.  293,  37 
L.  Ed.  132,  simply  holds  that  an  exemption 
from  taxation  does  not  include  special  assess- 
ments, imposed  to  pay  the  cost  of  paving  and 
grading  a  street,  and  charged  upon  contigu- 
ous property  upon  the  theory  that  it  is  bene- 
fited thereby.  In  Ford  v.  Delta  &  Pine  Land 
Co.,  164  U.  S.  662,  17  Sup.  Ct  230,  41  L.  Ed. 
690,  the  special  assessments  were  for  levee 
purposes,  and  were  levied  on  property  spe- 
cially benefited.  The  court  recognised  that 
such  special  assessments  did  not  come  within 


the  constitutional  limitation  as  to  taxation, 
being  "for  the  purpose  of  ameliorating  prop- 
erty and  enhancing  its  value." 

We  find  no  difficulty  in  arriving  at  the  con- 
clusion that  the  tax  voted  in  favor  of  the  de- 
fendant railroad  company  comes  within  the 
meaning  of  the  term  "taxation"  as  used  in 
article  230  of  the  Constitution  of  1896,  ex- 
empting newly  constructed  railroads  from 
taxation  for  a  term  of  years. 

The  second  contention  of  the  defendant  is 
that  its  vested  rights  to  said  special  taxes 
cannot  be  lawfully  divested,  and  that  if  ar- 
ticle 230  of  the  Constitution  of  1898  can  be 
construed  as  an  exemption  of  the  plaintiff 
railroad  from  the  payment  of  such  taxes, 
then  said  exemption  Is  null  and  void  as  im- 
pairing the  obligation  of  defendant's  contract 
with  the  taxpayers  of  the  parish  of  Winn. 

The  tax  was  voted  on  February  1,  1898. 
conditioned  however  on  the  completion  of  the 
railroad  within  three  years  from  that  date. 
The  road  was  not  completed  on  or  before 
February  1,  1901.  According  to  the  state- 
ment of  facts,  by  some  "proceedings  and  judg- 
ment of  the  police  jury  of  Winn  parish.** 
which  are  not  explained,  the  defendant  rail- 
road was  given  an  extension  of  time  to  the 
1st  day  of  May,  1901,  to  complete  the  road, 
and  it  was  completed  on  or  before  that  date. 
The  road  seems  to  have  been  constructed 
after  the  adoption  of  the  Constitution  of 
1898,  and  to  have  earned  the  exemption  pro- 
vided by  article  230.  The  statement  of  facts 
reads: 

"The  Arkansas  Southern  Railroad  Company 
duly  filed  ita  waiver  of  exemption  of  taxes  on 
the  5th  day  of  November,  1898.  and  same  i« 
duly  recorded  in  Conveyance  Book  E,  pp.  440 
and  447." 

Article  230  provided  that  the  exemption 
should  not  apply  to  any  railroad  that  might 
thereafter  be  constructed  and  completed 
prior  to  January  1,  1904,  to  which  aid  had 
been  previously  voted  by  any  parish,  ward,  or 
municipality,  unless  it  waives  or  relinquishes 
such  aid  or  consents  to  a  resubmission  of  the 
question  of  granting  such  aid  to  a  vote  of  the 
property  taxpayers.  The  defendant  railroad. 
Instead  of  waiving  the  aid  voted,  waived  the 
exemption. 

When  the  Constitution  was  adopted  in 
May,  1898,  aid  had  been  voted  to  the  pred- 
ecessor of  the  defendant  railroad,  on  a  certain 
condition.  It  appears  from  the  statement  of 
facts  that  this  condition  was  not  complied 
with,  but  in  some  way  not  explained  the 
railroad  procured  a  modification  of  the  con- 
tract as  to  the  time  of  completion.  It  cannot, 
therefore,  be  said  that  the  defendant  railroad 
acquired  all  of  Its  contract  rights  prior  to  the 
adoption  of  the  Constitution  of  1898. 

But  however  this  may  be,  whatever  rights 
the  voting  of  the  tax  conferred  on  the  rail- 
road company  were  contingent  and  prospect- 
ive. The  tax,  if  earned,  was  to  be  levied  on 
whatever  taxable  property  might  be  found  in 
the  parish  after  the  completion  of  the  road. 
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The  question  of  the  taxability  of  property 
in  futuro  was  necessarily  left  to  the  deter- 
mination of  the  sovereign.  A  few  months 
after  the  voting  of  the  tax,  the  Constitution 
of  1896  was  adopted.  The  framers  of  that 
instrument,  In  order  to  encourage  the  con- 
struction of  new  railroads,  offered  a  bonus 
In  the  form  of  an  exemption  from  taxation 
for  10  years.  The  plaintiff  railroad  accepted 
this  offer,  and  by  the  timely  construction  of 
Its  road  earned  this  bonus  or  exemption. 
Hence  the  plaintiff  railroad  came  into  exist- 
ence under  shelter  of  the  constitutional  ex- 
emption, and  Is  not  and  never  has  been  tax- 
able property  In  the  parish  of  Winn.  The 
right  of  the  defendant  railroad  to  a  tax  levy 
did  not  become  vested  until  the  year  1901, 
three  years  after  the  adoption  of  the  Con- 
stitution of  1898. 

It  Is  therefore  ordered  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  re- 
versed, and  It  is  now  ordered  that  the  in- 
junction sued  out  by  the  plaintiff  be  reinstat- 
ed and  perpetuated  as  prayed  for,  and  that 
the  defendant  railroad  pay  costs  In  both 
courts. 

NICHOLLS,  J.,  concurs  In  the  decree. 

N.  B.— Removed  to  the  Supreme  Court  of  the 
United  States  by  writ  of  error. 

(121  La.) 
No.  17,141. 
STATE  v.  MONTGOMERY. 
(Supreme  Court  of  Louisiana.    June  22,  1908.) 

1.  Jubt  — Drawing  Jubobs  ■— Statutobt  Re- 
quirements. 

The  statute  (Act  No.  135,  p.  216,  of  1898) 
does  not  direct  that  the  names  of  the  petit 
jurors  be  drawn  from  the  envelope. 

2.  Same— Objection  Not  Timely. 

The  objection  to  the  drawing  was  raised 
after  eight  of  the  jurors  had  been  accepted. 

3.  Same. 

The  jury  was  drawn,  as  to  the  eight,  in  ac- 
cordance with  the  custom  which  had  prevailed 
in  the  trial  court. 

4.  Same. 

As  to  the  remaining  four  jurors,  they  were 
drawn  in  accordance  with  suggestion  of  counsel 
for  defendant. 

5.  Same. 

There  was  nothing  unfair  or  irregular  in 
the  drawing  of  the  names  of  the  jurors. 

6.  Homicide  — Appeal  — Habmless  Ebbob  — 
Admission  of  Evidence. 

The  testimony  admitted  before  the  coroner's 
inquest  to  prove  the  cause  of  death  did  not 
conflict  with  the  coroner's  inquest. 

It  would  have  been  more  regular  if  the  cor- 
oner's inquest  had  been  offered  after  the  ob- 
jection was  raised.  In  view  of  the  fact  in 
connection  with  the  offering  of  the  inquest,  held, 
that  it  was  not  reversible  error. 

7.  Criminal  Law— Nonexpebt  Testimony- 
Sanity. 

The  testimony  of  nonexpert  witnesses  re- 
garding sanity  may,  under  proper  safeguard  and 
under  certain  state  of  facts,  be  admitted. 

The  court  does  not  find  it  possible  to  remand 
the  case  for  a  new  trial  on  that  ground. 

[Ed.  Note.— For  cases  in  point,  Ree  Cent.  Dig. 
«oL  14,  Criminal  Law,  §§  1045,  1046.] 


8.  Same— Tbial— Remarks  op  Counsel— Cok- 
bection. 

A  statement  of  the  prosecuting  officer  made 
in  error  may  be  corrected,  if  offer  to  correct  is 
timely  made. 

9.  Same. 

The  intemperate  remarks  made  by  the  dis- 
trict attorney  were  not  such  as  to  influence  the 
jury.  Such  was  the  conclusion  of  the  trial 
judge,  who  states  instructions  given  to  the 
jury  to  guard  against  their  influence.  Jurors 
must  be  credited  with  some  judgment,  and  that 
they  are  not  to  be  swayed  by  hasty  remarks. 
State  v.  Butler,  48  Ann.  87,  19  South.  213; 
State  v.  Meche,  114  La.  231,  38  South.  152; 
State  v.  Spurting,  115  La.  790,  40  South.  167. 
(Syllabus  by  the  Court) 

Appeal  from  Seventeenth  Judicial  District 
Court,  Parish  of  Vermilion;  William  Plerre- 
pont  Edwards,  Judge. 

Fern  est  Montgomery  was  convicted  of  mur- 
der, and  'he  appeals.  Affirmed. 

Raphael  Joseph  Labauve  and  Preston  Jo- 
seph Greene,  for  appellant.  Walter  Guion, 
Atty.  Gen.,  and  John  Nugier,  Jr.,  Dist.  Atty. 
(Lewis  Guion,  of  counsel),  for  the  State. 

BREAUX,  C.  J.  The  defendant  is  a  negro 
who  is  charged  with  having  killed  his  wife, 
Eva  Minique.   He  was  Indicted  for  murder. 

He  was  tried  and  found  guilty  as  charged 
and  condemned  to  suffer  the  death  penalty. 

There  are  six  bills  of  exceptions.  The  first 
two  are  substantially  similar.  They  will  be 
taken  up  together  for  decision. 

The  objection  is,  as  brought  up  in  those 
bills,  that  the  names  of  the  petit  jurors  were 
drawn  from  the  box,  instead  of  drawing 
them  immediately  from  the  envelope  contain- 
ing the  names  of  the  petit  jurors  drawn  for 
the  term. 

The  statement  of  the  trial  judge,  made  part 
of  the  bill  of  exceptions,  is  that  the  jury  was 
fairly  drawn  as  customary  since  a  number 
of  years,  In  the  court  over  which  he  presides, 
from  the  Jury  box  by  the  sheriff,  who  is  care- 
ful to  draw  them  in  a  manner  which  can 
give  no  good  cause  for  complaint. 

The  objection  is  disposed  of  by  the  text 
of  the  decision  in  State  v.  Mitchell,  119  La. 
374,  44  South.  132.  The  court  said  in  that 
case,  in  regard  to  drawing  the  names  of 
jurors : 

"We  consider  the  requirement  that  names  of 
jurors  be  drawn  from  the  envelope,  instead  of 
the  box  or  other  receptacle,  as  merely  directory." 

Again  quoting  from  the  same  decision : 

"There  is  no  such  requirement  as  to  petit 
jurors  who  are  called  upon  to  determine  the 
question  of  the  innocence  or  guilt  of  the  ac- 
cused." 

The  record  in  the  case  before  us  for  deci- 
sion shows  that  the  trial  judge  complied  with 
the  motion  of  counsel  after  the  point  urged 
had  been  brought  to  his  attention.  Eight 
jurymen  had  already  been  drawn.  Their 
names  were  taken  from  the  box.  No  objec- 
tion had  been  raised.  After  the  eighth  juror 
had  been  drawn,  and  at  that  particular  time 
the  motion  before  mentioned  was  made  the 
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court  ordered  the  drawing  of  the  names  from 
the  envelope  in  which  they  had  been  placed 
after  the  general  venire  had  been  drawn,  thus 
following  the  suggestion  of  counsel  for  de- 
fendant This,  It  seems,  was  not  deemed  suffi- 
cient by  counsel  for  defendant.  They  wished 
to  have  the  eight  jurors  already  drawn  dis- 
charged and  made  a  motion  to  that  effect 

This  motion  the  court  declined  to  grant 
and  said  that  the  practice  had  always  pre- 
vailed "In  this  court  at  least  for  the  past 
10  or  12  years  to  place  all  the  slips  In  the 
jury  box  so  as  to  enable  them  to  be  well 
shaken,  and  that  the  drawing  might  be  by 
chance." 

There  was  nothing  done  to  which  the  de- 
fendant can  reasonably  object  Besides,  no  ob- 
jection was  timely  urged. 

We  leave  that  point  as  presenting  no 
ground  for  reversal,  and  take  up  the  next 
to  wit,  that  proof  was  admitted  of  the  cor- 
pus delicti  by  other  testimony  than  the  in- 
quest of  the  coroner. 

It  Is  true  that  questions  in  their  nature 
preliminary  were  propounded  to  the  coroner, 
who  was  a  witness  on  the  stand  testifying. 
The  proces  verbal  of  the  coroner's  Inquest 
was  in  the  hands  of  the  district  attorney,  who 
was  conducting  the  examination.  He  (the 
coroner)  was  questioned  regarding  the  cause 
of  death. 

The  objection  to  the  question  was  that 
verbal  testimony  was  not  the  best  evidence. 

At  the  time  that  those  questions  were  pro- 
pounded, the  coroner's  inquest  had  not  been 
offered  In  evidence.  We  take  it  that  at  about 
this  time  the  district  attorney  offered  the 
inquest  to  prove  the  cause  of  death. 

It  would  have  been  more  regular  If  the 
Inquest  had  been  offered  in  the  first  place 
(as  soon  as  the  objection  was  urged),  but  It 
does  not  appear  that  there  was  anything  prej- 
udicial In  the  questions  answered.  They  did 
not  contradict  or  add  anything  to  the  inquest. 
It  was  at  most  corroborative. 

This  court  has  decided  that  "the  cause  of 
death  is  not  a  serious  issue  in  the  case  as  in- 
sanity was  the  defense."  State  v.  Lyons,  113 
La.  966,  37  South.  890. 

We  have  not  found  any  prejudicial  error 
on  this  point. 

The  next  point  raised  in  another  bill  of 
exceptions  relates  to  the  questions  of  proof 
of  Insanity. .  A  nonexpert  witness  testified 
that  defendant  was  sane. 

The  defendant  objected  on  the  ground  that 
nonexpert  witnesses  were  not  admissible  to 
prove  sanity  or  to  testify  upon  the  subject  at 
all — whether  an  accused  Is  sane  or  Insane 

The  testimony  of  nonexpert  witnesses  to 
prove  sanity  was  a  question  decided  in  the 
case  of  the  State  v.  Lyons,  113  La.  962,  37 
South.  890,  in  which  the  court  held  that  there 
were  witnesses,  who,  although  laymen,  could 
be  heard  owing  to  their  intelligence  and  good 
judgment  to  testify  in  regard  to  sanity.  It 
Is  left  to  the  court  to  judge  whether  the  wit- 


ness has  sufficient  intelligence  to  throw  light 
upon  the  question  of  insanity  at  issue. 

The  witnesses  who  were  heard,  the  trial 
judge  states,  were  Intelligent  men  and  fairly 
able  enough  to  Judge  as  to  the  sanity  vel 
non  of  a  person.  They  testified  that  the  ac- 
cused (it  is  charged)  committed  the  crime. 
The  testimony  of  intelligent  witnesses  to 
prove  sanity  may  be  received  under  certain 
conditions.  The  facts  observed  may  be  stat- 
ed by  the  witness,  and  opinion  based  on  the 
facts  observed.  The  counsel  for  defendant 
urged  a  general  objection  to  all  testimony  of 
nonexpert  witnesses.  Laymen's  opinions  are 
to-day  conceded  as  admissible,  subject  to 
"qualifications  and  quibbles."  WIgmore,  I 
1935,  No.  1938. 

There  was  a  bill  of  exception  taken  to  the 
language  used  by  the  district  attorney  In  his 
opening  argument  to  the  jury.  This  bill  is 
numbered  5. 

The  district  attorney  said  that  the  testi- 
mony of  defendant  was  at  variance  with  the 
testimony  of  defendant's  witnesses.  This 
was  objected  to  on  the  ground,  it  was  argued, 
that  the  defendant  had  not  testified. 

The  bill  of  exceptions  Itself  does  not  show 
that  the  defendant  did  not  testify.  The  un- 
avoidable inference  is  that  he  did  not  testify. 

We  must  say  here  that  bins  of  exceptions 
should  completely  set  out  all  needful  facte 
to  determine  the  point  of  law. 

The  ground  of  objection  particularly  was 
that  the  intention  was  to  prejudice  the  de- 
fense. 

The  trial  judge,  as  part  of  the  bill  of  ex- 
ceptions, stated  that  the  district  attorney  in 
his  opening  argument  said  that  the  plea  of 
insanity  was  not  in  keeping  with  the  testi- 
mony of  defendant,  saying  at  the  time  that 
he  meant  the  statement  of  the  accused  made 
to  "J.  B.  Frederick  and  testified  to  by  the 
latter,  in  which  he  admitted  the  killing  of 
his  wife,  and  denied  ever  suspecting  her  of 
infidelity;  Infidelity  of  his  wife  being  the  al- 
leged cause  of  his  insanity." 

The  court  did  not  think  the  remark  preju- 
dicial, and,  besides,  charged  the  jury  that  no 
remark  made  by  counsel  on  either  side,  not 
warranted  by  tne  evidence  and  the  law  as 
given  to  them  by  the  court,  was  to  be  con- 
sidered; that  he  "at  the  request  of  defend- 
ant did  charge  the  Jury  that  the  failure  of 
the  party  accused  to  testify  should  not  be 
construed  for  or  against  him." 

By  the  word  "failure"  (that  is,  "failure" 
of  the  accused  to  testify),  used  above,  we  pre- 
sume that  the  word  "fact"  was  intended  (that 
is,  the  fact  that  the  party  accused  did  not 
testify).  No  point  Is  made  of  this. 

Further,  in  regard  to  this  bill,  we  will  state 
that,  In  view  of  the  explanation  of  the  prose- 
cuting officer  which  followed  the  word  inad- 
vertently used,  as  we  understand,  and  In 
view  of  the  instruction  of  the  court,  the  de- 
fendant is  without  good  ground  of  objection. 
In  other  words,  the  prosecuting  officer  used 
the  word  "testimony,"  which  was  error,  In- 
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stead  of  "statement"  The  error  or  Inadver- 
tence was  corrected.  It  does  not  appear 
that  the  defendant  was  prejudiced,  as  shown 
by  the  foregoing  explanation  of  the  trial 
judge,  sufficient  to  set  aside  any  impression, 
if  the  mere  inadvertence  before  stated  caused 
any.  It  is  not  to  be  presumed  that  the  hasty 
utterances  of  the  prosecuting  officer  influ- 
enced the  Jury.  They  do  not  afford  ground 
to  set  aside  the  verdict.  The  trial  judge 
stated,  as  part  of  the  bill,  In  effect,  that  the 
prosecuting  officer  meant  to  refer  to  the 
"statement"  of  the  accused  to  officer  Freder- 
ick, and  not  the  testimony  of  the  accused. 

The  next  and  last  bill  of  exceptions  was 
taken  to  some  of  the  utterances  of  the  dis- 
trict attorney  in  his  closing  argument  This 
officer  said  "that  the  evidence  warrants  that 
you  make  an  example  of  this  defendant." 

The  judge  states  that  at  the  beginning  of 
his  charge  he  Instructed  the  Jury  to  disregard 
all  remarks  not  warranted  by  the  testimony, 
and  to  decide  according  to  the  law  and  the 
evidence. 

Generally,  in  trials  before  the  court  the 
defendant  through  counsel,  sets  out  at  length 
his  grounds  of  defense.  He  is  not  restricted, 
and  is  properly  allowed  sufficient  latitude. 
It  sometimes  happens  that  the  prosecuting 
officer,  owing  to  zeal,  which  may  be  character- 
ized as  overzeal,  goes  beyond  the  legitimate 
scope  of  an  argument  and  says  things  which 
he  ought  not.  The  argument  particularly 
on  the  part  of  the  state,  should  always  be 
as  calm  and  deliberate  as  well-considered 
arguments  require;  but,  if  there  is  failure 
In  this  respect  it  can  give  no  possible  ground 
to  set  aside  the  verdict,  unless  it  Is  evident 
that  the  prosecution  has  gone  entirely  too 
far  and  gives  rise  to  the  Inference  that  the 
jury  In  all  probability  was  Influenced. 

It  does  not  so  appear  here. 

We  have  examined  the  different  points 
presented.  We  feel  constrained  to  affirm  the 
judgment. 

This  court  was  not  assisted  by  brief  of 
counsel  for  the  defendant.  No  appearance 
was  made  here  on  his  behalf. 

The  law  and  the  evidence  considered,  it  is 
ordered,  adjudged,  and  decreed  that  the  ver- 
dict sentence,  and  judgment  are  affirmed. 


(121  La.) 
No.  16.002. 

SHEPHERD  v.  DAVIS  BROS.  LUMBER 
CO.,  Limited. 
(Supreme  Court  of  Louisiana.    June  22,  1908. 

Rehearing  Denied  June  29,  1908.) 
1.  Logs  and  Logging  —  Standing  Timber  — 

Contract  to  Purchase.  _ 

A  document,  which  recites  that  one  party 
sells  to  the  other  certain  standing  timber,  at 
50  cents  per  thousand  feet,  board  measure,  pay- 
able at  the  end  of  each  month  as  the  same  shall 
be  cut  and  removed,  and  that  "this  contract 
shall  be  in  full  force  and  effect"  if  the  pur- 
chaser pays  to  the  seller  within  60  days  $400, 
evidences  a  contract,  subject  only  to  the  pay- 
ment of  the  $400  within  the  60  days,  and  such 


Eayment,  whereby  the  contract  is  perfected,  may 
s  shown  by  interrogatories  on  facts  and  ar- 
ticles propounded  by  the  vendor  to  the  vendee. 
2.  Same— Contract— Mutuality. 

The  omission  from  such  contract  of  any 
time  within  which  the  purchaser  shall  remove 
the  timber  does  not  rob  the  contract  of  mutual- 
ity of  obligation,  since  such  omission  can  be 
supplied  by  application  to  the  courts. 
(Syllabus  by  the  Court) 

Appeal  from  Fourth  Judicial  District 
Court,  Parish  of  Lincoln;  Robert  Brooks 
Dawkins,  Judge 

Action  by  W.  D.  Shepherd  against  the 
Davis  Bros.  Lumber  Company,  Limited. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Dormon  &  Reynolds,  for  appellant.  Stubbs, 
Russell  &  Theus  and  Barksdale  &  Barksdale, 
for  appellee. 

PROVOSTY,  J.  The  plaintiff  sues  to  set 
aside,  for  lesion  beyond  moiety,  the  contract 
evidenced  by  the  following  documents,  which 
contract  Is  alleged  to  be  a  sale: 

"Timber  Contract 
"State  of  Louisiana,  Parish  of  Lincoln. 

"This  contract  and  agreement  made  and  en- 
tered into  this  the  15th  day  of  November,  1899, 
by  and  between  W.  D.  Shepherd,  party  of  the 
first  part,  and  J.  M.  &  V.  M.  Davis,  party  of 
the  second  part  witnesseth: 

"That  the  party  of  the  first  part  being  the 
owner  in  fee  simple  of  the  following  lands  sit- 
uated in  the  parish  of  Lincoln,  and  the  state  of 
Louisiana,  to  wit: 

"E.  V.  and  N.  W.  %,  E.  V>  S.  W.  VI  N.  E.  N. 
W.  S.  W.  Sec.  1,  E.  %  S.  W.  N.  W.  S.  E.  S.  W. 
N.  E.  Sec.  2,  T.  17,  Rge.  5, 

"Has  this  day  for  and  in  consideration  of  the 
sum  of  one  dollar  paid  to  the  party  of  the  first 
part  by  the  party  of  the  second  part;  the  receipt 
of  which  is  hereby  acknowledged,  granted,  bar- 
gained, sold  and  conveyed  and  by  these  presents 
do  hereby  grant,  bargain,  sell  and  convey  unto 
the  party  of  the  second  part,  and  unto  its  suc- 
cessors, heirs  and  assigns  all  the  pine  timber  of 
12  inches  and  greater  in  the  diameter  at  the 
stump,  growing,  standing  end  being  on  said 
land,  for  the  price  of  no  cts.  per  thousand  feet, 
board  measure,  payable  monthly  at  the  end  of 
each  month  as  the  same  shall  be  cut  and  re- 
moved. 

"That  for  the  purpose  of  felling,  cutting  and 
removing  said  timber  from  said  lands,  the  party 
of  the  second  part  their  heirs  and  assigns,  are 
to  have  possession  of  said  land,  and  the  right 
to  cut  out  and  construct  roads  and  tramways 
over  and  through  the  same  (field,  clearing  and 
other  improvements  now  on  said  land  not  to  be 
interfered  with  or  encroached  upon,  however, 
except  by  special  agreement)  and  the  right  to 
use  the  same  for  tho  removal  of  timber  which 
they  may  purchase  on  lands  adjoining  and  be- 
yond that  described  herein,  and  to  have  free  in- 
gress and  egress  for  their  employes,  teams  and 
vehicles  into,  upon  and  off  the  same. 

"Be  it  further  agreed  that  if  the  said  J.  M. 
&  V.  M.  Davis  party  of  the  second  part  pay 
unto  the  said  W.  D.  Shepherd,  party  of  the  first 
part,  the  sum  of  $400.00  within  60  days  from 
the  above  date,  then  this  contract  shall  be  in 
full  force  and  effect,  otherwise  it  shall  be  void. 
Said  $400.00  if  paid,  to  apply  as  payment  on 
timber  when  cut. 

W.  I).  Shepherd. 
"J.  M.  &  V.  M.  Davis. 
"Witness:    Wm.  Puska.  P." 
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"State  of  Louisiana,  Parish  of  Lincoln: 

"This  contract  and  agreement  made  and  en- 
tered into  this  the  26th  day  of  October,  1900, 
by  and  between  W.  D.  Shepherd,  party  of  the 
first  part,  and  J.  M.  &  V.  M.  Davis  party  of  the 
second  part,  witnesseth: 

"That  the  party  of  the  first  part  being  the 
owner  in  fee  simple  of  the  following  lands  sit- 
uated in  the  parish  of  Lincoln,  and  state  of 
Louisiana,  to  wit. 

"W.V2  of  S.  W.  %  Sect.  3.  T.  17  R.  5  W.  N. 
%  of  S.  W.  %  sec.  1  T.  17  N.  R.  5  W.  Has 
this  day,  for  and  in  consideration  of  the  sum  of 
$300.00  paid  to  the  party  of  the  first  part  by 
the  party  of  the  second  part,  the  receipt  of 
which  is  hereby  acknowledged,  granted,  bar- 
gained, sold  and  conveyed  and  by  these  presents 
do  hereby  grant,  bargain,  sell  and  convey  unto 
the  party  of  the  second  part,  and  unto  its  suc- 
cessor, heirs  and  assigns,  all  the  pine  timber  of 
10  inches  and  greater  in  the  diameter  at  the 
stump,  growing,  standing  and  being  on  said 
land  for  the  price  of  B0  cts.  per  thousand  feet, 
board  measure,  payable  monthly  at  the  end  of 
each  month  as  the  same  shall  be  cut  and  re- 
moved. 

"That  for  the  purpose  of  felling,  cutting  and 
removing  said  timber  from  Raid  lands,  the  party 
of  the  second  part,  their  heirs  and  assigns,  are 
to  have  possession  of  said  lands,  and  the  right 
to  cut  out  and  construct  roads  and  tramways 
over  and  through  the  same  (field,  clearing  and 
other  improvements  now  on  said  land  not  to  be 
interfered  with  or  encroached  upon,  however, 
except  by  special  agreement)  and  the  right  to 
use  the  same  for  the  removal  of  timber  which 
they  may  purchase  on  lands  adjoining  and  be- 
yond that  described  herein,  and  to  have  free  in- 
gress and  egress  for  their  employe's,  teams  and 
vehicles  into,  upon  and  off  the  same,  for  the 

period^   years  from  this  date,  at  the  end 

of  which  time  this  contract  is  to  be  void  as  to 
future  operations  thereunder. 

"Re  it  further  agreed  that  if  the  said  J.  M.  ft 
V.  M.  Davis  party  of  the  second  part  pay  unto 
the  said  W.  P.  Shepherd  the  sum  of  three  hun- 
dred dollars  ($300.00)  within  10  days  from  the 
above  date,  then  this  contract  shall  be  in  full 
force  and  effect,  otherwise  it  shall  be  void.  Said 
($300.00)  three  hundred  dollars  to  apply  as  part 
payment  on  timber  when  cut. 

"W.  D.  Shepherd. 
"Witness:    Sam  Davis.      Sam'l  Barksdale." 

"Timber  Contract. 
"State  of  Louisiana.  Parish  of  Lincoln. 

"Be  it  known,  that  on  this  day  before  me,  R 
W.  Davis  and  Sam  Davis  personally  came  and 
appeared  W.  D.  Shepherd,  a  resident  of  Lincoln 
parish,  state  of  Louisiana,  who  declared  and 
acknowledged  that  on  the  15th  day  of  Novem- 
ber. 1899.  $400.00  and  on  the  26th  day  of  Octo- 
ber. 1900.  $300.00,  one  hundred  and  thirteen  and 
30/100  payment  in  lumber,  he  conveyed  and 
sold  to  J.  M.  ft  V.  M.  Davis,  the  merchantable 
pine  10"  up  timber  standing,  growing  and  being 
on  the  following  described  land  situated  in  th ■■• 
parish  of  Lincoln,  state  of  Louisiana.  This 
contract  carrying  with  it  all  the  merchantable 
pine  timber,  to  wit:  N.  V*  of  S.  W.  %  Sec.  1 
T.  17  R.  5,  E.  M>  of  S.  W.  Vt  and  N.  W.  %  of 
S.  E  Va.  and  S.  W.  %  of  N.  E.  V*  of  Sec.  2-17- 
5,  E.  J4  and  N.  W.  %  of  Sec.  11  and  W.  %  of 
S.  W.  %  of  Sec.  8-17-5,  E.  %  of  S.  W.  %  of 
Sec.  11  T.  17  R  5  West,  as  is  more  fully 
shown  by  contract  of  said  date,  for  the  price  of 
50  cents  per  thousand  feet,  and  that  in  addition 
to  the  payment  then  made  and  acknowledged  in 
the  said  transfer  the  Davis  Brothers  Lumber 
Company.  Limited,  which  is  now  the  owner  of 
said  timber,  has  this  day  paid  on  said  purchase 
price,  the  additional  sum  of  fifteen  hundred  and 
eighty-six  70/100  dollars,  the  receipt  of  which 
is  hereby  acknowledged,  and  which  sum.  to- 
gether with  that  heretofore  paid  is  acknowledged 


as  full  payment  for  said  timber  on  above  de- 
scribed land  now  owned  by  me  in  full  force  and 
effect. 

"Said  appearer  further  declared  that  if  said 
Davis  Brothers  Lumber  Company,  Limited,  its 
Buccessora,  or  assigns  should  fail  to  cat  or  re- 
move said  timber  from  said  lands  within  the 
time  prescribed  in  said  original  transfer,  or 
within  ten  years  within  the  date  thereof,  then 
that  said  time  for  cutting  and  removing  said 
timber  shall  be  extended  until  said  timber  is  so 
cut  and  removed,  provided  said  Davis  Brothers 
Lumber  Company,  Limited,  its  successors  or 
assigns,  shall  pay  all  taxes  legally  asse-s*^ 
against  said  land,  after  the  lapse  of  the  said 
ten  years  until  said  timber  is  so  cut  and  re- 
moved. 

"Thus  done  and  signed  in  the  presence  of  R 
W.  Davis  and  Sam  Davis,  competent  male  wit- 
nesses, on  this  the  3d  day  of  April.  A.  D.  lt**x 
"W.  D.  Shepherd. 

"Attest:   Sam  Davis. 

"R  W.  Davis." 

Many  questions  were  discussed  at  the  bar. 
which  we  deem  it  unnecessary  to  go  Into. 
We  shall  base  our  decision  on  the  prescrip- 
tion of  four  years  in  bar  of  the  action  of  le- 
sion, without  even  deciding  whether  an  action 
of  lesion  will  He  In  a  case  of  this  kind.  This 
suit  was  filed  on  August  19,  1907,  more  than 
four  years  after  the  dates  of  the  two  first 
documents,  but  less  than  that  time  after  the 
date  of  the  third  document 

Plaintiff  contends  that  for  want  of  any  ob- 
ligation on  the  part  of  the  purchaser  to  take 
the  timber,  and  for  want  of  any  fixed  time 
within  which  the  timber  was  to  be  taken,  the 
two  first  documents  do  not  evidence  a  binding 
contract  Plaintiff  also  calls  attention  to 
the  fact  that  the  second  of  the  documents, 
that  of  the  26th  of  October,  1900,  is  not  sign- 
ed by  the  purchaser.  From  all  this,  plaintiff 
argues  that  up  to  the  time  of  the  signing  of 
the  last  or  third,  document,  there  was  no 
contract  between  the  parties,  and  that  con- 
sequently the  prescription  of  the  action  for 
lesion  must  date  from  this  last  contract  and 
not  from  the  others. 

We  cannot  agree  with  plaintiff  that  the 
first  two  documents  do  not  evidence  contracts. 
They  name  a  thing  and  a  price,  and  declare 
an  Intention  to  make  a  contract  of  sale. 
True,  they  embody  a  suspensive  condition, 
namely,  the  payment  of  a  determinate  sum 
by  the  purchaser  within  a  fixed  time,  and 
true,  also,  one  of  them  is  not  signed  by  the 
purchaser ;  but,  as  a  matter  of  fact,  the  sums 
were  paid  within  the  time  specified,  and 
thereby  the  contracts  were  perfected.  No: 
only  were  they  perfected,  but  they  were  in 
great  part  carried  out,  since  a  considerable 
portion  of  the  price  was  paid,  and  as  full 
and  complete  delivery  was  made  as  the  thing 
sold  was  susceptible  of.  The  absence  of  writ- 
ten evidence  that  the  payments  were  made, 
or,  In  other  words,  that  the  contracts  were 
perfected,  and  In  large  measure  carried  out. 
could  be  supplied  by  Interrogatories  on  facts 
and  articles,  and  was  therefore  Insignificant. 

In  like  manner,  the  nonfiling  of  a  time 
within  which  the  trees  should  be  cut  was 
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Insignificant,  In  view  of  the  fact  that,  In 
case  the  purchaser  delayed  unreasonably  In 
the  matter,  the  vendor  could  call  npon  the 
court  to  supply  the  defect  of  the  contract  In 
that  respect  by  fixing  a  time.  St  Louis  Cy- 
press Co.  v.  Thibodaux  (La.)  45  South.  742. 

The  third  document,  far  from  negating  or 
abrogating  the  former  contracts,  expressly 
recognizes  their  existence  and  binding  effect, 
and  was  manifestly  intended  by  the  parties 
to  have  no  greater  operation  than  to  fix  by 
agreement  the  amount  to  be  paid  under  the 
existing  contracts,  and  to  supplement  these 
existing  contracts  in  the  incidental  particu- 
lars wherein  they  were  deficient. 

The  plaintiff  also  suggests  that  there  was 
uncertainty  as  to  the  thing  sold,  because,  the 
time  for  taking  the  trees  not  having  been 
fixed,  the  purchaser  might  delay  a  long  time, 
during  which  many  trees  below  the  contract 
Bize  would  attain  the  contract  size,  and  others 
would  die,  or  be  destroyed  by  storms,  or 
fires,  thereby  bringing  changes  in  the  thing 
sold.  The  answer  Is  that  the  trees  sold  were 
not  necessarily  those  existing  at  the  date 
of  the  contracts,  but  those  of  the  contract 
size  when  the  time  came  to  cut. 

The  contention  of  plaintiff  that  the  last 
document  does  not  have  reference  to  the  same 
land  described  in  the  other  two  documents  is 
refuted  by  the  evidence. 

Judgment  affirmed. 


(121  La.) 
No.  16,678. 
MORRIS  v.  MUNICIPAL  GAS  CO.  et  al. 
(Supreme  Court  of  Louisiana.    May  25,  1908. 
Rehearing  Denied  June  26,  1908.) 

1.  Municipal  Cobpobations  —  Taxpatebs' 
Action— When  Lies. 

Taxpayers  have  as  such  no  standing  in 
court  to  contest  an  ordinance  of  the  city  council 
on  the  ground  that  it  violates  the  vested  rights 
of  a  corporation  in  which  they  have  no  legal 
interest. 

They  have  no  standing  in  court  as  property 
owners,  unless  and  until  danger  of  injury  to 
their  property  rights  becomes  actual  and  real. 
Code  Prac.  art.  15. 

2.  Electricity  —  Electbic  Companies  —  Use 
oe  Streets. 

_  This  case,  bo  far  as  the  "legality"  of  the 
ordinance  contested  is  concerned,  is  governed 
and  controlled  by  the  decision  in  Strohmeyer  v. 
Consumers'  Electric  Company,  111  La.  509,  85 
South.  723. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Theard,  Judge. 

Action  by  George  E.  Morris  against  the 
Municipal  Gas  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Henrlqnes  &  Duchamp,  for  appellant.  Hall 
ft  Monroe,  for  intervener  Horatio  Lange. 
George  Washington  Flynn  and  Edwin  Thom- 
as Merrick,  for  appellee  Municipal  Gas  Com- 
pany.   Samuel  Louis  Gilmore,  City  Atty., 


and  Henry  Garland  Dupr6,  Asst.  City  Atty., 
for  appellee  city  of  New  Orleans. 

NICHOLLS,  J.  The  Issues  between  the  par- 
ties to  this  action  being  set  out  at  length  by 
the  judge  of  Division  "E,"  who  rendered 
judgment  herein,  we  copy  Jala  judgment  in 
full.    It  was  as  follows: 

"It  is  averred  by  plaintiff  in  his  petition  that 
he  is  a  real  estate  taxpayer  of  the  city  of  New 
Orleans,  and  resides  at  No.  1,858  Tulane  av- 
enue ;  that  his  property  is  assessed  for  taxation, 
and  that  asphalt  pavement  has  been  laid  at  the 
expense  of  front  properties  on  Tulane  avenue 
and  in  front  of  his  residence;  that  he  has  a 
pecuniary  interest  that  said  pavement  be  not  il- 
legally torn  up  and  damaged  and  the  free  use 
of  said  street  impaired ;  that  he  is  pecuniarily 
interested  in  seeing  that  the  funds  going  into 
the  city  treasury  from  the  sale,  privileges,  and 
franchises  should  be  as  large  as  possible :  and 
that  he  will  suffer  personal  injury  in  that  bis 
pavement  will  be  illegally  torn  up  and  his  bur- 
den of  taxation  increased,  if  the  mayor  of  the 
city  of  New  Orleans  is  permitted  to  enter  into 
a  contract  with  the  Municipal  Gas  Company  to 
carrv  out  the  ends  and  purpose  of  Ordinance  No. 
3.621.  New  Council  Series. 

"Plaintiff  further  avers  that  said  ordinance  is 
null  and  void  because  the  council  of  the  city  of 
New  Orleans  was  without  authority  to  make 
such  grant,  the  Legislature  of  the  state  of 
Louisiana  having  previously  granted  an  exclu- 
sive monopoly  for  the  laying  of  pipes  and  mains, 
and  the  making  and  vending  of  gas  in  the  city 
of  New  Orleans,  to  the  Crescent  City  Gaslight 
Company  by  Act  No.  97,  p.  21fi.  of  the  session 
of  1870,  as  amended  by  Act  No.  106.  of  the 
session  of  1873  approved  July  10,  1873  (Acts 
1874.  p.  5).  for  a  period  of  fifty  years  from 
April  1,  1875,  and  that  therefore  the  action  of 
the  city  council  of  New  Orleans  was  ultra  vires, 
same  being  in  contravention  of  paragraph  1.  « 
5.  art.  1,  of  the  Constitution  of  the  United 
States. 

"Plaintiff  further  avers  that  even  if  the  city 
council  of  New  Orleans  was  vested  with  the 
proper  authority  to  make  such  grant,  and  the 
giving  of  such  franchise  did  not  and  does  not 
conflict  with  the  monopoly  previously  obtained 
by  the  Crescent  City  Gaslight  Company  from 
the  Legislature  of  the*  state  of  Louisiana,  then 
the  said  ordinance  is  null  and  void  because  it 
grants  to  the  Municipal  Gas  Company  a  fran- 
chise for  laying  pipes,  conduits,  and  mains  in, 
under,  and  through  the  streets,  highways,  and 
public  places  of  the  city  of  New  Orleans,  and* 
the  said  ordinance  was  not  published  for  sixty 
days  and  was  not  adjudicated  to  the  highest 
bidder  in  accordance  with  section  87  of  tho  city 
charter,  as  amended  by  Act  No.  108.  p.  165,  of 
the  Session  of  the  General  Assembly  of  the  state 
of  Louisiana  for  the  year  1902,  approved  July 
7.  1902.  and  plaintiff  further  shows  that,  if  the 
said  ordinance  had  been  advertised  and  sold  as 
provided  for  by  the  city  charter,  the  city  of 
New  Orleans  would  have  obtained  a  large  per 
centum  of  the  gross  receipts  of  the  grantee,  and 
would  annually  have  received  a  sum  far  in  ex- 
cess of  the  two  per  cent,  on  gross  receipts  to 
be  paid  by  the  Municipal  Gas  Company  to  the 
city  of  New  0rlean8  under  the  terms  of  said 
ordinance ;  and  the  said  additional  sum  could 
be  applied  to  necessary  public  improvements. 

"Plaintiff's  prayer  is  for  a  preliminary  in- 
junction restraining  the  mayor  from  signing  and 
executing  any  contract  under  said  ordinance 
with  the  Municipal  Gas  Company,  and  for 
judgment  in  due  course  perpetuating  the  in- 
junction, and  declaring  it  null  and  void.  No 
objection  having  been  interposed  by  defendants 
I  when  the  rule  nisi  came  up  for  trial,  the  pre- 
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liminary  injunction  against  the  mayor  was  duly 
issued. 

"Horatio  Lange,  another  real  estate  owner  and 
taxpayer,  intervened  and  joined  in  plaintiff's 

grayer,  averring  that  ordinance  3,621,  New 
ouncil  Series  aforesaid,  is  null  and  void  for 
the  following  reasons,  to  wit: 

"First.  Because  it  purports  to  grant  to  the 
Municipal  Gas  Company  a  'utility  to  become 
public  on  terms,'  and  a  'contract  covering  the 
performance  or  discharge  of  a  public  duty  or 
function'  which,  under  section  87  of  the  city 
charter,  as  amended  by  Act  No.  108,  p.  165,  of 
the  Session  of  the  General  Assembly  of  the 
state  of  Louisiana  for  the  year  1902,  can  only 
be  sold  after  publication  in  the  official  journal  - 
for  a  period  of  sixty  days  to  the  highest  bidder, 
and  that  none  of  the  formalities  provided  in 
said  section  87  have  been  complied  with. 

"Second.  If  it  could  be  held  that  the  agree- 
ment or  franchise  to  vend  fuel  gas  for  heating 
purposes  is  not,  under  section  87,  a  'utility  to 
become  public  on  terms'  not  yet  a  'contract  cov- 
ering the  performance  or  discharge  of  any  pub- 
lic duty  or  function,'  but  is  a  'private  business,' 
under  section  86  as  amended  of  the  city  charter, 
then  intervener  avers  that  said  section  86  does 
not  authorize  the  common  council  of  the  city 
of  New  Orleans  to  grant  any  privilege  or  fran- 
chise to  transact  private  business  and  only 
purports  to  grant  a  privilege  to  use  parts  of 
the  streets  or  public  places  in  connection  with 
the  conduct  of  and  as  an  adjunct  to  the  trans- 
action of  such  private  business,  and  that  the 
Legislature  of  the  state  has  not  delegated  to  the 
common  council  of  the  city  of  New  Orleans  in 
its  charter  or  otherwise  any  power  to  authorize 
as  a  private  business  the  manufacturing  and 
vending  of  fuel  gas  for  heating  purposes,  nor 
has  it  granted  the  said  common  council  the  pow- 
er to  permit  the  use  of  the  streets  and  public 
places  of  the  city  of  New  Orleans  for  such  pri- 
vate business. 
"The  defense  that  plaintiff  and  intervener  are 

Slthout  right,  interest,  or  authority  to  attack 
e  validity  of  the  ordinance  aforesaid,  because 
of  any  alleged  conflict  with  the  rights  of  the 
Crescent  City  Gaslight  Company,  or  any  of 
its  successors  or  assigns,  that  the  only  monopoly 
conferred  on  said  Crescent  City  Gaslight  Com- 
pany was  that  of  making,  distributing,  and 
vending  gas  for  illuminating  purposes;  that 
the  privilege  granted  to  the  defendant  company 
of  making,  distributing,  and  vending  gas  for 
fuel  and  heating  purposes' does  not  conflict  with 
sa  id  monopoly  by  the  propositions  of  section 
86  of  the  city  charter  as  amended  by  Act  No. 
108.  p.  165.  of  1902 ;  and  not  by  the  provisions 
of  section  87.  also  amended  by  said  act;  and, 
further,  that  the  provisions  of  the  former  sec- 
tion have  been  fully  complied  with  in  the  con- 
sideration and  adoption  of  the  ordinance  in 
question. 

"It  is  al*o  specially  pleaded  by  the  Municipal 
Gas  Company  that  whatever  monopoly  or  exclu- 
sive rieht  was  at  the  time  enjoyed  by  the  Cres- 
cent City  Gaslight  Company  was  forfeited  by 
the  lease  or  transfer  thereof  by  its  successors, 
the  New  Orleans  Gaslight  Company  to  the  New 
Orleans  Lighting  Company,  without  the  consent 
or  approval  of  the  state  of  Louisiana,  and  that 
the  monopoly,  if  still  extant,  does  not  embrace 
the  fifth,  sixth,  and  seventh  districts  of  this 
city.  It  is  finally  averred  by  the  defendant  com- 
pany that  a  judgment  against  it  would  divest 
it  of  vested  rights  and  impart  the  obligation  of 
contracts  in  violation  of  section  10  of  article  1 
of  the  Constitution  of  the  United  States.  On 
the  trial  it  was  admitted  that  all  the  require- 
ments of  section  86  of  the  city  charter,  as 
amended,  had  been  observed  in  the  enactment  of 
ordinance  No.  3.621.  N.  V.  S. 

"Evidence  was  also  introduced  by  plaintiff  to 
show  thnt  the  use  of  gas  for  furl  and  heating 
antedated  the  charter  of  the  Crescent  City 
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Gaslight  Company,  but  under  the  view  that  1 
have  taken  of  this  case  consideration  of  sock 
evidence  is  unnecessary. 
"I  take  it  that  the  first  issue  tendered  by 

?laintiff  as  to  whether  the  grant  to  the  Crescent 
!ity  Gaslight  Company  of  the  exclusive  ri^ht 
to  sell  'gaslight'  includes  gas  for  fuel  and  heat- 
ing cannot  be  decided  in  this  case,  because  plain- 
tiff is  without  standing  in  court  to  assert  the 
said  right  in  which  he  is  in  nowise  interested, 
and  which  is  personal  to  the  grantee. 

"  'An  action  can  be  brought  only  by  one  hav- 
ing real  and  actual  interest  which  he  pursues.' 
C.  P.  art.  15 ;  Corral  v.  Eclipse  Towboat  Com- 
pany, 37  La.  Ann.  803. 

"The  case  of  Handy  et  al.  v.  City.  39  La- 
Ann.  107,  1  South.  593,  and  others  of  like  im- 
port cited  by  plaintiff,  do  not  support  hia  con- 
tention that  a  taxpayer  can  contest  the  validity 
of  a  municipal  ordinance  for  any  cause.  The 
doctrine  of  those  cases  is  that  property  holders 
or  taxable  inhabitants  have  the  right  to  re- 
sort to  judicial  authority  to  restrain  municipal 
corporations,  and  their  officers  from  transcend- 
ing their  lawful  powers,  or  violating  their  legal 
duties  in  any  unauthorized  mode  which  will 
increase  the  burden  of  taxation,  or  otherwise  in- 
juriously affect  taxpayers  or  their  property: 
such  as  unwarranted  appropriation  and  squand- 
ering of  corporate  funds,  and  unjustifiable  dis- 
position of  corporate  property,  and  illegal  levy- 
ing and  collection  of  taxes  not  dne  or  exigible, 
etc. 

"It  is  not  perceived,  nor  has  plaintiff  attempt- 
ed to  show  how  the  burden  of  taxation  will  be 
increased,  or  how  his  property  will  be  injured 
should  the  monopoly  which  he  so  stoutly  cham- 
pions not  be  maintained.  It  is.  however,  ob- 
jected that  want  of  capacity  to  sue  must  be 
pleaded  in  limine.  The  plea  here  is  not  want  of 
capacity,  but  want  of  interest.  It  denies  plain- 
tiff's right  of  action.  It  strikes  at  the  root 
of  the  demand,  and  may  be  urged  nnder  the 
general  issue.  For  want  of  interest,  therefore, 
plaintiffs  attack  upon  the  ordinance  in  ques- 
tion on  the  ground  that  it  trenches  upon  tb? 
vested  right  of  a  third  person,  not  party  to  the 
suit,  must  be  disregarded. 

"As  to  the  other  ground  of  attack  that  the 
privilege  conferred  by  the  ordinance  on  tbt 
defendant  company  should  have  been  sold  at 
auction  to  the  highest  bidder  after  sixty  day* 
advertisement,  the  standing  of  plaintiff  and  in- 
tervener to  urge  it  is  not  disputed.   The  precise 
issue,  however,  has  been  adversely  determined 
in  the  case.   Strohmeyer  v.  Consumers'  Electric 
Company,  111  La.  506.  35  South.  723.  That 
was  a  suit  to  enjoin  and  restrain  the  mayor 
from  signing  or  executing  any  contract  under 
City  Ordinance  1,694,  C  S..  with  the  Consum- 
ers' Electric  Company,  or  its  assignee,  on  the 
grounds,  amongst  others,  "that  the  said  ordi- 
nance is  null  and  void  because  it  grants  to  tb-> 
Consumers'  Electric  Company  a  franchise  an-: 
the  puBlic  utility  of  laying  conduits  in,  through, 
and  under  the  public  streets,  and  planting  pole* 
and  stringing  electric  wires  in,  tnrough.  and 
over  public  streets,  squares,  and  public  buildinrs 
and  lighting  streets,  and  selling  electric  energy 
for  lighting,  power,  and  heat,  and  the  said  ord.- 
nance  was  not  published  in  the  official  jouraj' 
of  the  city  of  New  Orleans  for  sixty  day*,  sad 
it  is  not  adjudicated  to  the  highest  bidder,  as 
provided  by  section  87  of  the  city  charter  as 
amended  by  Act  108,  p.  165,  of  the  Acts  at 
1902:  that  if  the  said  ordinance  has  been  pub- 
lished for  sixty  days,  and  the  franchise  tbereia 
granted  advertised  to  be  sold  to  the  higbess 
bidder  at  auction  many  thousand   dollars  is 
annual  payments  would  nave  been  paid  therefor 
at  auction,  which  could  be  applied  to  public  im- 
provements, enhancing  the  value  of  the  property 
of  petitioner. 

"The  Supreme  Court  held  that  'section  96  re- 
fers to  grants  of  privilege  to  persona  or  cor- 
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porations  to  nee  the  streets  and  other  public 
places  for  quasi  public  purposes,  such  as  fran- 
chise, light,  heat,  etc,  to  the  citizens.  Such  a 
business  may  be  called  "private"  as  contradistin- 
guished from  a  municipal  or  public  duty  or 
function,  and  in  also  the  sense  that  it  is  conduct- 
ed for  private  gain.'  The  court,  on  the  same 
subject,  held,  further,  that  the  contention  that 
section  S6  applies  to  private  business  purely, 
and  does  not  embrace  the  furnishing  of  light, 
heat,  water,  etc.,  to  private  consumers  by  a 
private  corporation,  is  untenable,  and  that  'the 
more  reasonable  construction  is  that  section  80 
applies  to  franchise  or  privileges  to  use  streets 
and  public  places,  to  individuals  and  corpora- 
tions which  undertake  to  carry  on  private  busi- 
ness in  connection  with  performance  of  quasi 
public  duties.' 

"The  court  held  that  the  ordinance  was  not 
unreasonable,  and  that  it  could  not  presume  that 
the  grantee  would  fail  or  neglect  to  perform  the 
obligation  imposed  by  its  provisions.  The  mat- 
ter of  security  was  one  within  the  discretion 
of  the  council.  The  bond  is  for  $10,000  and  the 
company  undertakes,  under  penalty  of  forfeiture, 
to  supply  light  and  electric  energy  within  twelve 
months  from  the  date  of  the  acceptance  of  the 
ordinance.  The  ordinance  provides  that  all 
work  done  in  the  streets,  including  restoration 
and  repair  shall  be  done  under  the  supervision 
and  to  the  satisfaction  of  the  commissioner  of 
public  works,  and  on  the  failure  of  the  company 
to  make  repairs  after  forty-eight  hours'  notice, 
the  same  may  be  done  at  its  expense.  This  court 
does  not  assume  that  the  commissioner  will  fail 
or  neglect  to  perform  his  duty  and  permit  the 
company  to  tear  up  miles  of  streets  before  com- 
pleting it  to  begin  the  work  of  restoration  and 
repair. 

"In  the  ordinance  in  the  present  case  the  bond 
to  be  furnished  by  the  defendant  company  is 
fixed  at  $20,000.  which  amount  is  to  be  forfeited 
and  paid  over  to  the  city  should  the  company 
fail  to  lay  not  less  than  three  miles  of  gas 
mains  in  each  district  in  the  city  within  two 
years  of  the  promulgation  of  the  ordinance ; 
should  it  not  be  ready  to  furnish  gas  within  the 
same  period  of  time,  or  should  it  otherwise  not 
comply  with  its  obligation.  All  work  on  the 
streets,  including  restoration  and  repair  is  also 
to  be  done  under  the  control  of  the  commissioner 
of  public  works,  and  the  city  is  given  the  right, 
after  forty-eight  hours'  notice,  to  have  the  streets 
restored  or  repaired  should  the  company  fail  to 
do  so.  a  special  deposit  of  $1,000  being  made 
with  the  city  for  that  purpose. 

"It  will  thus  be  seen  that  the  only  difference 
between  the  Strohmever  Case  and  this  is  that 
in  the  former  the  right  was  of  the  privilege  to 
furnish  light,  while  in  this  grant  is  of  the  priv- 
ilege to  furnish  heac  to  private  consumers. 
Both  privileges,  however,  are  emphatically  de- 
clared by  the  Supreme  Court  to  be  governed  by 
section  86  and  not  by  section  87. 

"It  is  true  that  one  decision  does  not  make 
jurisprudence,  but  when  a  decision  of  the  court 
of  last  resort  is  unanimous  and  shows  elaborate 
consideration  of  the  point  in  controversy,  it 
must  be  respected  by  a  judge  of  inferior  juris- 
diction, even  though  he  might  incline  towards 
a  different  conclusion,  where  the  question  is 
entirely  new. 

"I>t  there  be  judgment  rejecting  the  demand  of 
plaintiff  and  intervener 'and  dissolving  the  writ 
of  injunction  herein  issued  with  costs,  and  with 
full  reservation  of  the  right  of  the  Municipal 
Gas  Company,  defendant,  to  sue  for  such  dam- 
ages as  it  may  have  sustained  by  the  wrongful 
issuance  of  said  injunction." 

The  plaintiff  and  the  intervener  have  no 
standing  in  court  either  as  taxpayers  or  as 
property  owners  to  contest  the  council's  or- 
dinance, for  the  reason  that  it  violates  the 


legal  rights  of  the  gas  company.  That  com- 
pany has  Its  domicile  in  New  Orleans,  and  is 
equipped  with  officers  competent  to  protect 
its  rights  if  placed  in  Jeopardy. 

Appellant's  interest  as  property  owners  to 
contest  the  ordinance  will  only  accrue  if 
damage  to  property  rights  become  actual  and 
real.  Code  Prac.  art  15.  It  is  premature 
for  them  to  raise  issues  on  that  point  under 
present  conditions.  Proper  remedies  to  safe- 
guard property  interests  wlH  be  open  to  them, 
should  a  legal  occasion  arise  for  their  being 
exercised.  In  so  far  as  the  legality  of  the 
ordinance  is  concerned  the  court  is  of  opinion 
that  the  present  case  is  controlled  by  that 
of  Strohmeyer  v.  Consumers'  Electric  Com- 
pany, 111  La.  509,  35  South.  723.  It  is  of  the 
opinion  that  the  passage  of  Act  No.  Ill,  p. 
174,  of  1900,  does  not  affect  the  legal  situa- 
ton  in  this  case. 

For  the  reasons  herein  assigned,  the  Judg- 
ment appealed  from  is  affirmed. 

Their  honors,  the  CHIEF  JUSTICE  and 
MONROE,  J.,  concur  in  the  decree. 


(121  La.) 
No.  17,031. 
STATE  v.  SHORT. 
(Supreme  Court  of  Louisiana.   June  22,  1908. 
Rehearing  Denied  June  29,  1908.) 

1.  Homicide  — Evidence— PaovoKiNG  Diffi- 
culty. 

Where  the  accused,  after  having  had  a  diffi- 
culty with  the  deceased,  has  armed  himself  with 
a  deadly  weapon  and  sought  out  the  deceased 
under  circumstances  that  make  it  highly  proba- 
ble, or  practically  certain,  that  their  mere  meet- 
ing will  be  a  signal  for  the  renewal  of  hostilities, 
and,  after  having  come  into  his  presence,  does 
nothing  to  indicate  an  intention  of  avoiding 
further  trouble,  and  the  combat  is  immediately 
renewed,  and  in  the  course  of  it  he  kills  the  de- 
ceased, the  charge  of  the  court  properly  leaves 
it  to  the  jury  to  decide  whether  the  mere  act  of 
defendant  in  coming  up  with  the  deceased,  and 
his  attitude  in  doing  so,  was  not  in  itself  rea- 
sonably calculated,  under  all  the  circumstances 
of  the  case,  to  provoke  the  fatal  difficulty. 

2.  Same— Instructions. 

Under  the  circumstances  above  stated,  a 
special  charge  that  the  accused  cannot  be  held 
to  have  provoked  the  difficulty,  unless  he  did 
something  or  spoke  some  word,  after  having 
come  into  the  presence  of  the  deceased,  such  as 
was  reasonably  calculated  to  bring  on  a  diffi- 
culty, might  have  been  misleading.  It  assumes 
that  the  mere  act  of  the  defendant  in  seeking 
out  the  deceased  and  coming  up  with  him  can, 
under  no  circumstances,  be  calculated  to  pro- 
voke a  difficulty. 
(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo:  Thomas  Fletcher  Bell. 
Judge. 

•S.  B.  Short  was  convicted  of  manslaughter, 
and  appeals.  Affirmed. 
See  45  South.  98. 

William  Alexander  Mabry,  Henry  T.  Liver- 
man,  and  Ivey,  Hill  &  Greenwood,  for  appel- 
lant. Wnlter  Gulon,  Atty.  Gen.,  and  Frank 
J.  Looney,  Acting  Dist.  Atty.  (Lewis  Guion 
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and  Ruffin  Golson  Pleasant,  of  counsel),  for 
the  State 

PROVOSTY,  J.  Defendant  was  tried  for 
murder,  and  convicted  of  manslaughter,  with 
recommendation  to  the  mercy  of  the  court 
On  appeal,  the  judgment  was  set  aside,  and 
the  case  remanded  for  another  trial.  He  was 
again  found  guilty  of  manslaughter,  on  the 
second  trial,  and  he  has  again  appealed. 

The  deceased,  Lee  Howard,  was  connected 
'In  some  way,  as  part  owner,  or  otherwise,  with 
the  Palace  Saloon  in  the  city  of  Shreveport 
He  occupied  a  room  In  the  rear  of  the  bar- 
room. For  some  reason  not  very  clearly  ex- 
plained, he  harbored  resentment  against  the 
defendant.  In  the  early  part  of  the  night  on 
which  he  met  his  death  at  the  hands  of  de- 
fendant, he  used  abusive  language  to  defend- 
ant, without  provocation,  and,  upon  being 
paid  In  kind,  struck  him  in  the  face,  knock- 
ing him  down,  so  that  he  fell  through  the 
swinging  doors,  upon  the  sidewalk  outside, 
breaking  the  glass  of  the  doors  in  his  course. 
Defendant  got  up,  his  face  bruised  and  bleed- 
ing, and  went  to  the  back  part  of  the  barroom 
to  wash  his  face.  Walter  Howard,  brother 
of  Lee  Howard,  went  with  him  to  assist  him. 
While  they  were  so  engaged,  Lee  Howard, 
who  was  standing  by  the  bar,  spoke  to  de- 
fendant, proposing  "to  make  friends;  said 
he  had  no  111  feeling,  and  would  call  every- 
thing off,  and  wanted  to  take  a  drink  and 
shuke  hands."  Defendant  made  no  answer, 
whereupon  Howard  came  to  where  defendant 
was,  and  applied  a  vile  epithet  to  him,  and 
brandished  an  open  knife,  saying  to  him, 
"The  next  time  we  meet,  this  will  do  the 
work."  Nothing  further  occurred  on  this 
occasion.  Defendant  went  his  way  out  of  the 
barroom.  He  Is  a  resident  cf  Texas,  and  was 
a  stranger  in  Shreveport  Howard  was  drink- 
ing heavily,  and  was  a  quarrelsome  and  no- 
toriously dangerous  man  In  his  cups,  and  is 
described  as  a  man  "of  quick  action";  that 
is  to  say,  capable  of  swift  movement. 

The  next  we  hear  of  defendant  is  about  two 
hours  later,  through  the  testimony  of  one 
Blanche  Myers,  who  says: 

"It  was  at  Annie  McCune's.  He  came  down 
to  the  house.  Did  not  stay  long.  Went  up 
stairs  to  get  a  drink  of  water,  and  went  in  my 
room  and  sat  down  a  little  while,  and  when  he 
got  up  I  seen  something  under  his  coat,  and  I 
risked  him  what  it  was,  and  he  laughed  and 
said.  'Nothing  particular,'  something  that  he 
might  have  to  use  before  morning,  but  he  hoped 
not." 

About  two  hours  thereafter,  and  four  or 
five  minutes  before  the  homicide,  defendant 
came  into  the  Palace  Saloon,  and  called  for 
a  drink  of  whisky.  The  bartender  set  the 
whisky  and  the  water  on  the  bar.  Defend- 
ant "looked  around  in  the  saloon  and  looked 
around  in  the  poker  room,"  and  asked  where 
was  Lee  Howard.  On  being  told  that  Lee 
Howard  had  gone  to  Chamberlain's  Caf6  to 
get  a  lunch,  and  would  be  back  in  a  few  min- 
utes, he  took  his  drink,  and,  leaving  15  cents 


on  the  counter,  walked  out  His  manner  in- 
dicated excitement  He  went  straight  to 
Chamberlain's  Cafe,  which  is  In  the  same 
block,  only  about  150  feet  from  the  Palace 
Saloon,  and  there  he  met  Lee  Howard,  and 
the  homicide  occurred. 

The  person  entering  Chamberlain's  Cafe  bts 
at  his  right  as  he  steps  In,  a  cigar  stand,  and 
at  his  left  a  long  lunch  counter.  This  stand 
and  this  lunch  counter  are  six  or  seven  fee; 
from  the  door,  and  about  the  same  distant 
from  each  other.  The  lunch  counter  extends 
to  the  back  part  of  the  room.  How  long  the 
cigar  stand  is  the  record  does  not  show. 
Alongside  of  the  lunch  counter  are  stools  up- 
on which  the  guests  sit.  The  passage  bein? 
so  narrow,  the  person  entering  must  neces- 
sarily pass  close  to  the  row  of  stools. 

As  defendant  entered,  Lee  Howard  wa? 
seated  on  the  nearest  stool,  with  bis  face  to- 
wards the  counter,  and  therefore  with  his 
left  side  toward  the  door,  and  was  eating  his 
lunch.  The  witness  Wright  was  seated  next 
to  him  at  his  right,  but  was  through  eating 
his  lunch,  and  had  turned  his  back  to  the 
counter.  The  witness  Allen  was  on  the  third 
or  fourth  stool  from  Wright  These  two  are 
the  only  witnesses  who  saw  and  can  testify 
to  the  beginning  of  the  difficulty.  Both  were 
called  by  defendant,  but  the  witness  Wright 
had  appeared  for  the  state  on  the  former 
trial. 

Wright  says: 

"Short  came  in.  I  called  him  'Slim.'  I  san: 
'Lee,  here  comes  Slim.'  Howard  immediate!? 
wheeled  around  on  the  stool,  so  his  back  wast  to 
the  counter.  About  that  time  Slim  was  up  to 
where  we  were  sitting,  advancing.  At  that 
moment,  Lee  Howard  put  out  his  hand.  sad 
says:  'Hello,  Slim,  let's  shake  hands  and  be 
friends.'  And  Slim  stopped,  and  said:  'I  do 
not  care  to  shake  hands  with  you.'  And  as  he 
made  that  remark,  Howard  says:  'You  intend 
to  carry  the  trouble  of  this  evening  further. 
You  are  a  damn  bitch.'  As  he  made  this  re- 
mark, he  reached  with  his  right  hand  and  felt 
of  Slim's  right  hand,  and  says:  'You  hare  trot 
a  knife.'  While  doing  this,  he  was  reaching 
with  his  left  hand  back  for  the  syrup  pitcher. 
Right  then  and  there  Short  made  a  move  to  get 
a  gun.  Howard  made  the  remark  to  him:  'You 
have  got  a  gun.*  When  Howard  got  the  ayrup 
pitcher  in  his  hand,  he  hit  him  with  it  on  the 
side  of  the  head,  over  the  eye.  Short's  right 
hand,  when  Howard  was  feeling  of  it,  was  hang- 
ing down.  Short  opened  his  hand  and  said  he 
had  no  knife.  Howard's  reaching  for  the  syrup 
pitcher  with  his  left  hand  and  Shorts  move- 
ment to  draw  a  weapon  were  virtually  simul- 
taneous, the  same  instant.  The  struggle  besin 
at  once.  In  trying  to  get  away,  I  fell  to  the 
floor  and  was  trying  to  get  away  as  rapidly  as 
possible,  and  just  as  I  went  to  get  on  my  feet 
the  shot  was  fired.  Q.  Mr.  Wright  do  you  re- 
call whether  or  not,  after  Lee  Howard  said  to 
defendant  addressed  those  remarks  to  bim. 
whether  or  not  Mr.  Short,  a  moment  or  two  aft- 
er that,  seemed  to  be  backing  back,  or  going 
towards  the  door?  A.  Back,  back  towards  the 
door.  Q.  Can  you  recall  now  what  Howard  said 
to  him  about  that  time?  A  He  said  be  knew 
he  had  a  gun  and  was  not  afraid  of  his  God 
damn  gun." 

The  witness  Allen  says  that: 

"Just  as  Short  stepped  in,  he  leaned  up  against 
the  cigar  stand,  and  was  resting  with  his  ami 
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on  the  cigar  case  when  Howard  began  to  talk. 
Howard  said:  'Let's  call  this  matter  off,'  and 
Short  says:  'No,  we  better  go  on  like  we  are. 
You  attend  to  your  business,  and  I  will  attend 
to  mine.'  Then  Howard  says:  'Why  will  you 
not  do  it.'  And  Short  says:  'I  have  a  reason.' 
Howard  says:  'What  is  your  reason?'  By  that 
time,  Howard  cursed  Short  for  a  damn  son  of 
a  bitch,  and  reached  over  and  grabbed  at  a  tooth 
pick  stand,  and  threw  it  at  Short  Then  they 
clinched.  Short  knocked  Howard  down  twice, 
and  as  Howard  was  getting  up,  Short  reached 
in  his  hip  pocket  and  got  his  gun.  Just  then 
I  ran  upstairs  and  heard  the  gun." 

Other  witnesses  testified  but  not  to  the'  be- 
ginning of  the  difficulty.  This  other  evidence 
was  to  the  effect  that  when  the  fatal  shot 
was  fired  Howard  had  fallen  and  was  on  the 
floor;  that  defendant  walked  around  him, 
from  his  feet  to  his  head,  and  fired  Into  him. 

The  charge  of  the  court,  leaving  out  the 
mere  formal  part,  was  as  follows: 

"(1)  Mere  threats  to  kill  or  do  great  bodily 
harm,  though  communicated  to  the  party  threat- 
ened, will  not  justify  an  assault  on  the  party 
uttering  the  threats,  in  the  absence  of  some 
overt  act  by  the  party  threatened,  evincing  a 
purpose  to  make  good  his  threats. 

"(2)  The  party  thus  threatened  is  not  requir- 
ed to  await  the  actual  delivery  of  the  blow. 
Any  overt  act,  such  as  drawing  a  weapon,  evin- 
cing a  purpose  to  strike  or  use  the  weapon,  will 
justify  the  person  thus  menaced  in  acting,  with- 
out awaiting  the  actual  delivery  of  the  blow. 
The  refusal  to  acknowledge  an  introduction  or 
to  shake  hands  with  a  person  offering  to  do  so 
may  be  very  offensive  to  the  victim  of  such 
breaches  of  social  amenity,  still  these  breaches 
do  not  constitute  a  legal  provocation  for  a  blow 
or  assault 

"(3)  A  person  assaulted  has  the  right  of  de- 
fending himself,  repelling  force  with  force  as 
far  as  it  may  reasonably  appear  to  him  to  be 
necessary  to  protect  his  life,  or  his  body,  from 
great  harm.    The  danger  to  his  life  or  person 
may  not  be  real.    The  law  is  that  if  a  person 
is  assaulted  in  such  a  way  as  to  produce  in 
the  mind  of  a  reasonable  person  a  belief  that  be 
is  in  actual  danger  of  losing  his  life,  or  of  suf- 
fering great  bodily  harm,  he  will  be  justified  in 
defending  himself.    Although  the  danger  be  not 
real,  but  only  apparent,  such  a  person  will  not 
be  held  responsible  criminally  if  he  acts  in  self- 
defense,  from  real  and  honest  conviction  as  to 
the  character  of  the  danger,  induced  by  reason- 
able evidence,  although  he  may  be  mistaken  as 
to  the  extent  of  the  actual  danger. 

"(4)  But  if  is  well  settled  in  law  that  the  de- 
fendant cannot  avail  himself  of  the  necessity  of 
that  defense,  if  same  was  brought  about  by  his 
own  deliberate  and  lawless  acts,  or  by  beginning 
the  fight  with  the  deceased,  for  the  purpose  of 
taking  his  life,  or  committing  a  bodily  harm 
upon  him,  in  which  he  killed  deceased  by  the  use 
of  a  deadly  weapon,  unless  the  defendant  had 
really  and  in  good  faith  endeavored  to  decline 
my  further  struggle  before  the  shot  was  fired. 

"(5)  Following  these  precepts  of  the  law,  I 
:barge  you  that  if,  from  the  evidence,  you  be- 
ieve  beyond  a  reasonable  doubt  that  the  defend- 
in  t  armed  himself  with  a  deadly  weapon  with 
he  intention  of  taking  life,  or  of  doing  great 
>odily  harm,  sought  him,  and  brought  on  a  dif- 
iculty  with  him.  he  cannot  avail  himself  of  the 
•ipht  of  self-defense,  unless  it  is  shown  that, 
tefore  he  fired  the  fatal  shot,  he  endeavored  in 
ood  faith  to  decline  a  further  struggle.  But  I 
lso  charge  you  that,  although  you  may  find 
hat  defendant  did  arm  himself  and  seek  the 
rhereabouts  of  Howard  with  the  deliberate  in- 
?ntion  to  take  his  life,  or  do  him  some  great 
odily  harm,  h\  at  a  place  he  had  a  right  to  be, 
is  adversary  suddenly  and  without  legal  provo- 


cation made  an  assault  upon  him,  which  a  rea- 
sonable man  in  his  position  would  have  the  right 
to  believe,  and  did  believe,  placed  him  in  im- 
minent danger  of  great  bodily  harm,  he  would 
have  the  right  to  defend  himself,  and  be  justified 
therein. 

"(6)  I  further  charge  you  that  if,  from  the 
evidence,  you.  believe  beyond  a  reasonable  doubt 
that  the  defendant  sought  or  brought  on,  or 
voluntarily  entered  into,  a  difficulty  with  the 
deceased  for  the  purpose  of  wreaking  vengeance 
upon  him,  or  you  should  believe  that  he  shot  and 
killed  deceased,  at  a  time  when  he  had,  because 
of  the  acts  or  condition  of  deceased,  no  reason- 
able apprehension  of  immediate  and  impending 
injury  to  himself,  and  did  so  from  a  spirit  of 
retaliation  and  revenge-  for  the  purpose  of  slay- 
ing the  deceased  for  past  injuries  done  him  (the 
defendant),  then  the  defendant  cannot  avail  him- 
self of  the  law  of  self-defense,  and  you  should 
not  acquit  him  on  that  ground.  No  matter  how 
great  the  danger  or  imminent  the  peril  to  which 
the  defendant  may  have  believed  himself  to  have 
been  in  during  such  difficulty,  the  right  of  self- 
defense  is  allowed  to  the  citizen  as  a  shield,  not 
as  a  sword. 

"(7)  I  further  charge  you  that  if  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt 
that  if,  at  the  time  in  the  altercation  between 
defendant  and  deceased,  defendant  being  sud- 
denly assaulted  by  the  deceased  under  such  cir- 
cumstances, that  gave  him  the  right  of  defend- 
ing himself,  honestly  feeling  that  his  life  was 
in  imminent  danger,  if  you  find  that,  when  he 
fired  the  shot,  such  danger  bad  passed,  or  the 
reasonable  and  apparent  danger  had  passed,  and 
that  he  had  deceased  in  such  position  that  he 
could  protect  himself  without  taking  the  life 
of  deceased,  it  was  his  duty  to  do  so,  and  ift 
after  all  reasonably  apparent  danger  had  passed, 
he  fired  the  shot,  he  should  be  held  without 
justification  for  killing  deceased,  and  should  be 
found  guilty." 

Defendant  objected  to  the  charge  on  the 
following  grounds :  • 

"(1)  Defendant  excepts  to  all  those  parts  of 
the  charge  submitting  the  doctrine  of  defendant 
provoking  the  difficulty,  because  defendant  con- 
tends that  there  was  no  evidence  that  raised 
such  an  issue;  that  there  was  no  evidence  that 
defendant  did  any  such  act  or  spoke  any  such 
words  that  were  reasonably  calculated  to  pro- 
voke a  difficulty;  that  all  the  evidence  showed 
that  deceased  spoke  the  first  words,  and  struck 
the  first  blow,  and  that  no  witness  claimed  that 
defendant  used  the  first  hostile  demonstration, 
and  that  the  charge  submitting  said  matter  was 
without  evidence  to  raise  or  support  it — hence 
prejudicial  error. 

"(2)  That  defendant  excepts  to  the  form  of 
the  charge  on  defendant  provoking  the  difficulty, 
because  the  same  was  on  weight  of  the  evidence 
and  prejudicial  to  the  defendant,  because  all 
those  parts  of  the  charge  on  said  question  were 
in  an  argumentative  form,  and  gave  undue  prom- 
inence to  the  state's  contention,  and  did  not 
sufficiently  state  defendant's  defenses.  That 
the  charge  of  the  court  on  defendant's  right  of 
self-defense  depending  on  defendant's  withdraw- 
ing from  the  difficulty  is  on  weight  of  the  evi- 
dence, being  argumentative  in  form  and  prejudi- 
cial to  defendant." 

Taking  up,  first,  for  consideration  the  first 
of  these  grounds  of  objection,  we  find  that 
the  charge  is  said  to  be  argumentative  be- 
cause It  sums  up  the  contentions  of  the  prose- 
cution, and  gives  them  to  the  Jury  as  the  law 
of  the  case ;  and  that  this  Is  done  notably  by 
paragraph  5  of  the  charge,  wherein  It  Is  said 
that  the  defendant  cannot  Invoke  self-defense 
if  he  armed  himself  with  a  deadly  weapon 
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with  the  Intention  of  taking  life,  or  of  doing 
great  bodily  harm,  and  sought  out  the  de- 
ceased and  brought  on  the  difficulty  with 
him. 

We  fall  to  discover  any  argumentativeness 
either  in  the  form  or  In  the  substance  of  this 
charge.  It  appears  to  us  to  be  but  a  repeti- 
tion of  what  is  found  in  the  books  on  the 
subject  of  provoking  a  difficulty. 

Recurring  to  the  other,  or  first,  ground  of 
objection,  it  is  sought  to  be  supported  by  a 
two-fold  contention:  First,  that  there  was 
no  evidence  tending  to  show  that  defendant 
had  provoked  the  difficulty,  and  that,  such 
being  the  case,  the  giving  of  any  charge 
whatever  In  that  connection  was  erroneous, 
and  that  it  was  prejudicial,  in  that  it  was 
calculated  to  create  upon  the  minds  of  the 
jury  the  Impression  that  the  acts  of  the  de- 
fendant as  proved  might  in  law  constitute  a 
provoking  or  bringing  on  of  the  difficulty; 
and,  secondly,  that  the  charge  as  given  does 
not  state  correctly  or  sufficiently  the  law 
of  provoking  a  difficulty,  In  that  It  does  not 
explain  to  the  jury  what  is  meant  in  law  by 
bringing  on  or  provoking  a  difficulty,  and 
does  not  furnish  the  jury  the  proper,  or  In 
fact  any,  test  for  determining  whether  or  not 
the  acts  of  defendant  as  proved  amounted  in 
law  to  the  provocation  of  a  difficulty. 

In  support  of  these  contentions,  it  is  argued 
that,  in  order  that  the  defendant  should  be 
held  to  have  brought  on  or  provoked  tbe 
difficulty,  it  does  not  suffice  that  he  should 
have  armed  himself  and  sought  out  the  de- 
ceased, but  that,  after  having  come  into  his 
presence,  he  should  have  used  language 
or  done  acts  reasonably  calculated  to  pro- 
voke the  deceased  into  an  attack  upon  him, 
afld  that  the  judge  should  have  explain- 
ed this  to  the  jury,  as  otherwise  there  was 
danger  of  their  erroneously  concluding  that 
the  mere  acts  of  the  defendant  in  arming 
himself  with  a  dangerous  weapon  and  seek- 
ing out  the  deceased  amounted  in  themselves 
to  provoking  or  bringing  on  a  difficulty,  even 
though  after  coming  into  the  presence  of  the 
deceased  the  defendant  had  not  by  word  or 
act  done  anything  to  provoke  a  difficulty. 

There  can  be  no  doubt  that  a  man  has  the 
right  to  arm  himself  in  his  own  proper  de- 
fense, and  to  be  as  free  to  go  where  he  will 
after  having  thus  armed  himself  as  he  would 
be  if  unarmed,  and  that  his  said  right  is 
not  abridged  by  the  fact  that  he  has  had  a 
difficulty  and  runs  the  risk  of  meeting  his 
late  adversary ;  nor  Is  he  precluded  from 
going  to  any  place  where  otherwise  he  would 
have  the  right  to  go,  simply  by  the  fact  that 
he  knows  his  late  adversary  Is  there,  and 
may  take  offense  at  his  presence;  but  we  do 
not  think  that  In  considering  what  acts  of  a 
defendant  who  has  armed  himself  and 
sought  out  his  late  adversary  will  or  will 
not  amount  to  bringing  on,  or  provoking,  a 
difficulty,  a  sharp  line  of  demarcation  can 
be  established  between  those  acts  which  oc- 
curred before  and  those  which  occurred  aft- 


er the  parties  have  come  into  presence.  The 
question  of  whether  the  defendant  Is  respon- 
sible for  the  difficulty  having  begun  is  sim- 
ply one  of  fact,  and  hence  every  case  has  \o 
be  determined  from  its  own  facts.  If  a  man 
who  has  had  a  difficulty  with  another  seek* 
out  his  late  adversary  for  the  sole  purp  v 
of  renewing  the  difficulty  under  circumstaiN-t* 
that  make  It  highly  probable,  or  practically 
certain,  that  their  mere  meeting  will  be  t 
signal  for  the  renewal  of  hostilities,  and  after 
having  come  into  his  presence  does  nothing 
to  indicate  an  intention  of  avoiding  further 
trouble,  and  the  combat  is  Immediately  re- 
newed, and  In  the  course  of  it  he  kills  hi? 
late  adversary,  he  cannot  be  permitted  to 
plead  necessity  in  justification  of  his  act. 
Now  whether,  under  all  the  circumstances  of 
this  case,  defendant's  appearing  as  he  did. 
or  his  attitude,  at  Chamberlain's  Cafe,  was 
of  Itself  thus  calculated  to  furnish  occasion 
for  or  bring  on  a  difficulty,  the  learned  Judge 
a  quo,  by  his  charge,  left  with  the  jury  to  de- 
termine. His  charge  leaves  It  to  the  Jury  to 
determine  whether  the  conduct  of  the  defend- 
ant brought  on  or  provoked  the  difficulty. 
Defendant  had  parted  with  the  deceased  un- 
der circumstances  which  left  no  room  for 
doubt  that  hostilities  between  them  were  bat 
suspended  and  would  be  renewed  at  their 
next  meeting.  Knowing  this,  defendant  arm- 
ed himself  and  went  to  the  Palace  Saloon, 
where  deceased  lodged,  or  had  his  place  of 
business,  looking  for  the  deceased,  and  there 
searched  for  him.  Hie  manner  Indicated  ex- 
citement. Not  finding  him  there,  he  sought 
him  elsewhere.  Finding  him,  be  did  not  en- 
deavor to  avoid  him,  but  walked  up  to  him 
and  stopped.  This  could  mean  only  one  of 
two  things:  Explanation  or  reconciliation : 
or  else  renewal  of  hostilities.  By  reject inc 
the  proffer  of  a  peaceful  solution,  defendant, 
under  the  circumstances,  virtually  renewed 
the  hostilities. 

The  law  in  this  connection  we  find  stated 
in  Wharton  on  Homicide  (3d  Ed.)  as  follows: 

"Where  any  pretext,  design,  contrivance,  fraud, 
or  excuse  is  resorted  to,  to  bring  on  a  difficulty, 
or  to  provoke  the  occasion  for  one,  the  person 
using  it  will  be  regarded  as  the  aggressor  there- 
in, and  any  act  of  a  person  by  which  he  pats 
himself  in  the  way  of  being  assaulted,  in  order 
that,  when  hard  pressed,  he  may  have  a  pretext 
for  taking  the  lite  of  his  assailant,  amounts  to 
bringing  on  a  difficulty.  Nor  is  it  necessary 
that  the  means  used  should  have  been  such  as 
were  reasonably  calculated  to  provoke  a  difficul- 
ty. If  the  accused  intended  to  provoke  a  diffi- 
culty, and  used  such  means  as  he  thought  would 
provoke  it,  and  they  did  provoke  it,  it  is  all  that 
is  necessary.  And  it  has  been  held  that,  where 
one  does  an  act  the  reasonable  and  natural  con- 
sequence of  which  is  to  provoke  a  difficulty,  be 
is  responsible  for  the  result,  though  he  did  not 
intend  to  do  so."    Section  323,  p.  516. 

"One  who  arms  himself  with  a  deadly  weapon 
and  enters  into  a  difficulty  with  the  intention 
of  taking  life,  if  necessary,  will  be  deemed  to 
have  brought  on  the  difficulty,  and  cannot  suc- 
cessfully plead  self-defense.  And  the  rule  is  the 
same  where  he  does  it  in  order  to  wreak  his 
malice.  And  the  act  of  a  person  of  arming  him- 
self, taken  in  connection  with  other  acts  show- 
ing beyond  question  bis  intention  to  make  use 
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of  them  immediately  when  opportunity  occurs, 
sufficiently  shows  him  to  be  an  aggressor."  Sec- 
tion 324,  p.  519. 

From  the  elaborate  and  admirable  note  to 
Foutch  v.  State  of  Tennessee  (Tenn.)  45  L. 
R.  A.  687,  we  make  the  following  excerpts: 

"In  considering  the  question  who  is  the  ag- 
gressor, it  is  important  to  discover  how  far  a 
person  can  go  without  his  acts  being  construed 
so  as  to  fix  upon  him  the  liability  or  penalty. 
The  mere  fact  that  the  accused  seeks  the  de- 
ceased is  not  alone  sufficient  to  deprive  him  of 
his  right,  for,  as  stated  by  the  court  in  the  re- 
cent case  of  Airhart  v.  State,  40  Tex.  Cr.  R, 
470,  51  S.  W.  214,  216  (76  Am.  St.  Rep.  736), 
the  accused  is  to  be  tried,  not  merely  for  his  act 
in  seeking  the  deceased,  but  for  his  acts  after 
he  finds  him.  His  intention  in  seeking  the  de- 
ceased or  other  party  may  be  perfectly  lawful. 
It  may  be  for  the  mere  purpose  of  having  a 
friendly  talk  in  order  to  settle  previous  difficul- 
ties and  troubles  or  it  may  be  to  prevent  a  tres- 
pass upon  his  property,  and  in  such  cases  the 
mere  fact  that  he  did  seek  the  deceased  for  the 
purpose  of  settling  the  previous  trouble  is  not 
evidence  that  he  provoked  the  difficulty.  His 
intention  in  such  cases,  in  the  first  instance,  is 
perfectly  honest  and  just,  and  may  be  necessary 
in  order  to  accomplish  that  to  which  he  has  a 
perfect  legal  right.  On  the  other  hand,  if  he 
enters  into  the  difficulty  or  provokes  the  occa- 
sion with  the  -purpose  and  intention  of  wreaking 
his  malice,  if  he  has  premeditated  the  act  and 
enters  upon  it  with  the  preconceived  intention 
of  doing  the  other  party  an  injury,  his  right  of 
self-defense  is  gone. 

"In  all  cases,  therefore,  where  the  accused  has 
brought  on  or  provoked  the  difficulty,  the  nature 
of  the  extremity  to  which  he  is  reduced  in  the 
combat  is  of  no  consequence  in  considering 
the  question  of  self-defense.  State  v.  Davidson, 
95  Mo.  155,  158.  8  S.  W.  413;  State  v.  Tal- 
mage,  107  Mo.  543,  561,  17  S.  W.  990;  State 
v.  Partlow.  90  Mo.  608,  4  S.  W.  14,  59  Am. 
Rep.  31 ;  State  v.  Vaughan,  141  Mo.  514,  521, 
42  S.  W.  1080;  State  v.  Gamble,  119  Mo.  427, 
432,  24  S.  W.  1030 ;  State  v.  Hopper,  142  Mo. 
478,  483.  44  S.  W.  272;  Saens  v.  State  (Tex. 
Cr.  App.)  20  S.  W.  737 :  Cunningham  v.  State, 
17  Tex.  App.  89.  96;  Vernell  v.  State.  26  Tex. 
App.  56,  67,  9  S.  W.  65;  White  v.  State,  23 
Tex.  App.  154,  164,  8  S.  W.  710;  State  v. 
Hill.  20  N.  C.  629,  34  Am.  Dec.  396,  397 ;  State 
v.  Hawkins,  18  Or.  476,  481.  23  Pac.  475 ;  Hon- 
esty v.  Com.,  81  Va.  283,  298;  State  v.  Peak, 
85  Mo.  190,  192;  Jones  v.  Gale.  22  Mo.  App. 
637 ;  State  v.  Shoults,  25  Mo.  128,  153 ;  State 
v.  Lewis,  118  Mo.  79,  23  S.  W.  1082 is  People 
v.  Hecker.  109  Cal.  451,  42  Pac.  307,  "30  L.  R. 
A.  403;  Bush  v.  People,  10  Colo.  566.  575,  16 
Pac.  290;  Stoffer  v.  State,  15  Ohio  St.  47,  86 
Am.  Dec.  470,  473. 

"And  the  plea  of  self-defense  will  not  avail 
the  accused  where  his  acts  are  most  clearly 
calculated  to  produce  the  occasion  or  provoke 
the  difficulty,  especially  when,  taken  in  connec- 
tion with  the  conduct  of  his  accomplice  in  the 
crime,  he  is  committing,  or  intends  to  commit, 
at  the  time  when  found  by  the  deceased.  Frank- 
lin v.  State,  30  Tex.  App.  628,  641,  18  S.  W. 
468. 

"The  act  or  deed  of  the  accused  which  will 
deprive  him  of  his  plea  of  self-defense  is  his  act 
or  fault  in  seeking  and  directly  bringing  about 
the  occasion  which  results  in  the  offense  with 
which  he  is  charged.  Hash  v.  Com.,  88  Va.  172, 
13  S.  E.  398. 

"And  any  pretext,  design,  or  excuse  resorted 
to  by  the  accused  in  order  to  bring  on  the  dif- 
ficulty or  provoke  the  occasion,  or  his  use  of  a 
deadly  weapon,  will  make  him  the  aggressor, 
and  amount  to  provoking  the  difficulty.  Mitch- 


ell v.  State,  60  Ala.  26,  83 ;  People  v.  Hecker, 
109  Cal.  451,  42  Pac.  807,  30  L.  R.  A.  403. 

"Any  act  of  his  which  shows  that  he  induced 
the  difficulty  through  fraud,  contrivance,  or 
fault  on  his  part  will  amount  to  bringing  on 
the  difficulty,  and  under  such  circumstances  he 
cannot  justify  bis  acts  under  such  a  piea. 
Mitchell  v.  State,  60  Ala.  26,  33. 

"And  if  it  is  shown  that  he  sought  or  induced 
the  difficulty  as  a  pretext  for  wreaking  his  mal- 
ice, he  will  be  taken  to  have  provoked  the  occa- 
sion. State  v.  Jones,  78  Mo.  279,  285;  White 
v.  Maxcy,  64  Mo.  552;  State  v.  Christian,  66 
Mo.  138;  State  v.  Starr,  38  Mo.  270;  State 
v.  Linney,  52  Mo.  40;  State  v.  Underwood,  57 
Mo.  40;  Jones  v.  Gale,  22  Mo.  App.  637,  638; 
State  v.  Culler.  82  Mo.  623;  State  v.  Maguire, 
69  Mo.  197,  200;  State  v.  Parker,  106  Mo.  217, 
17  S.  W.  180;  State  v.  Vaughan,  141  Mo.  514, 
42  S.  W.  1080 :  State  v.  Herrell,  97  Mo.  105, 
110,  10  S.  W.  387,  10  Am.  St  Rep.  289 ;  State 
v.  Hays,  23  Mo.  287;  State  v.  Pack  wood.  26 
Mo.  340;  State  v.  Partlow,  90  Mo.  608,  4  S. 
W.  14.  59  Am.  Rep.  31 ;  State  v.  Berkley,  92 
Mo.  41,  4  S.  W.  24 :  State  v.  Gilmore,  95  Mo. 
554,  8  S.  W.  859,  912;  State  v.  Parker,  98 
Mo.  382.  9  S.  W.  728:  State  v.  Brown,  63  Mo. 
439,  433;  State  v.  Cable,  117  Mo.  380,  22  S. 
W.  953;  State' v.  Vansant,  80  Mo.  67,  69; 
Adams  v.  People,  47  111.  876 ;  Allen  v.  Com.,  86 
Ky.  642,  6  S.  W.  645 jThumm  v.  State.  24  Tex. 
App.  667,  701,  7  S.  W.  236;  Hollis  v.  State,  8 
Tex.  App.  643. 

"So,  he  who  brings  on  the  difficulty  or  pro- 
duces the  occasion  where  he  induces  the  conflict 
under  a  pretext  for  stabbing  the  deceased. 
Stewart  v.  State,  1  Ohio  St.  66,  74. 

"And  the  act  of  the  accused  in  arming  him- 
self, when  taken  in  connection  with  other  acts 
of  his  showing  beyond  question  his  intention  to 
make  use  of  them  immediately  the  opportunity 
occurs,  undoubtedly  makes  him  the  aggressor, 
and  amounts  to  provoking  the  difficulty,  and 
thus  deprives  him  of  the  right  of  self-defense. 
Beard  v.  State  (Tex.  Cr.  App.)  29  S.  W.  770, 
771. 

"And  the  act  of  the  accused  in  voluntarily  go- 
ing off  and  arming  himself  in  order  to  renew  the 
difficulty,  and  in  returning,  was  held  to  amount 
to  provoking  the  difficulty,  in  Murry  v.  State, 
86  Tex.  642,  in  which  case  there  had  been  a 

Srevious  difficulty  between  the  parties,  and  the 
eceased  had  prepared  himself  for  the  second 
meeting. 

"And  where  the  accused  started  a  quarrel, 
and  upon  retreating  swore  that  he  would  fix 
the  other  party,  and  came  back  later  and  renew- 
ed the  quarrel  by  refusing  to  pay  for  liquor 
which  he  had  purchased,  and  seized  his  revolver 
and  shot  and  killed  the  deceased,  his  acts  pro- 
voked the  difficulty  and  barred  his  right  of  self- 
defense.  State  v.  Crawford,  115  Mo.  620,  22 
S.  W.  371. 

"And  the  act  of  the  accused  in  returning  to 
the  scene  of  the  difficulty  after  the  same  has 
ended,  for  the  purpose  or  with  the  intention  of 
renewing  or  provoking  it,  with  a  preconceived 
intention  to  kill,  will  amount  to  provoking  the 
subsequent  difficulty,  and  bar  his  right  of  self- 
defense,  in  the  absence  of  evidence  showing  that 
he  declined  the  combat  or  retreated.  Johnson  v. 
State,  26  Tex.  App.  631.  041,  10  S.  W.  235. 

"And  the  fact  that  the  accused  started  for 
the  deceased,  who  was  on  the  other  side  of  the 
street,  and  that  the  latter  threw  his  hand  up  to 
his  breast  pocket,  whereupon  the  accused  fired 
the  fatal  shot,  constituted  him  the  aggressor  and 
provoked  the  occasion,  in  Lawrence  v.  State,  36 
Tex.  Cr.  R.  173,  179,  36  S.  W.  90,  and  barred 
his  right  of  self-defense,  as,  even  if  the  deceased 
had  a  pistol  and  was  about  to  draw  it.  such 
a  fact  would  not  make  out  a  case  of  self-defense 
in  the  accused. 

"And  the  acts  of  the  accused  in  unlawfully 
removing  an  obstruction  in  a  hostile  manner  and 
in  violation  of  the  peace  were  held  to  have 
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provoked  the  attack  made  upon  them  by  the 
other  party,  who  charged  them  with  an  assault 
with  intent  to  murder,  and  the  right  of  self- 
defense  was  therefore  barred.  State  v.  White, 
18  R.  I.  473,  480,  28  Atl.  968. 

"And  the  same  rules  apply  in  cases  in  which 
the  accused  seeks  the  deceased  with  the  inten- 
tion to  provoke  a  difficulty  or  commit  a  felony, 
and  carries  bis  plans  into  effect,  as  the  right  of 
self-defense  which  will  justify  homicide  cannot 
avail  in  any  case  where  it  appears  that  the 
difficulty  was  sought  for  at  the  time  and  place 
by  the  party  with  such  intention.  The  fact  that 
the  accused  has  sought  the  deceased  for  the 
purpose  of  the  difficulty  and  then  brought  it  on 
amounts  to  provoking  the  same.  Tesney  v. 
State,  77  Ala.  33,  40;  State  v.  Benham,  23 
Iowa,  154,  92  Am.  Dec  417,  420;  State  v. 
Neeley,  20  Iowa,  108;  State  v.  Stanley,  33 
Iowa,  526j_532;   Allen  v.  Com.,  86  Ky.  642, 


Farris  v.  Com.,  14  Bush  (Ky.)  362;  State  v. 
Scott,  41  Minn.  365,  375,  43  N.  W.  62 ;  Thomp- 
son v.  State  (Miss.)  9  South.  298;  State  v. 
Brown,  63  Mo.  439,  443;  State  v.  Rider,  90 
Mo.  54,  1  S.  W.  825 ;  State  v.  Herrell,  97  Mo. 
105,  109,  10  S.  W.  387,  10  Am.  St.  Rep.  289 ; 
State  v.  Hawkins,  18  Or.  476.  23  Pac.  475; 
Roach  v.  State,  21  Tex.  App.  249,  254,  17  S. 
W.  464:  People  v.  Hite,  8  Utah,  461,  477,  33 
Pac.  254 ;  Hughes  v.  People,  116  111.  330,  335, 
6  N.  E.  55. 

"Thus,  if  he  seeks  the  deceased  at  the  letter's 
place  of  business  with  the  intention  of  pro- 
voking a  difficulty,  and  a  difficulty  ensues  in 
which  he  inflicts  the  injury  upon  the  deceased, 
the  occasion  is  induced  by  him,  and  his  plea 
of  self-defense  is  barred.  State  v.  Brown,  63 
Mo.  439,  443. 

"So  the  accused  may  provoke  the  difficulty  by 
voluntarily  returning  to  the  vicinity  in  which 
the  deceased  is  with  a  deadly  weapon  for  the 
purpose  of  renewing  a  difficulty.  State  v.  Neel- 
ey, 20  Iowa,  109,  115 ;  Allen  v.  State,  66  Miss. 
385,  6  South.  242;  State  v.  Crawford,  115  Mo. 
620,  22  S.  W.  371 ;  Rogers  v.  State,  95  Tenn. 
448,  453,  33  S.  W.  563;  Johnson  v.  State,  26 
Tex.  App.  631,  641,  10  S.  W.  235;  State  v. 
Hudson,  59  Mo.  135,  138. 

"And  it  was  held  that  one  who  stopped  at 
the  show  of  the  deceased  in  order  to  quarrel 
with  him  provoked  the  difficulty,  as  he  was  not 
acting  lawfully  in  so  doing  and  could  not  avail 
himself  of  the  plea  of  self-defense  in  killing  the 
decedent  if  he  then  killed  him,  even  though  such 
killing  might  have  been  necessary  in  order  to 
preserve  bis  life  or  his  person  from  an  imminent 
and  enormous  injury.  State  v.  Murdhy,  81 
Iowa,  603,  614,  47  N.  W.  867. 

"In  a  case  in  which  the  parties  were  not  on 
friendly  terms,  and  when  they  met  the  accused 
addressed  the  deceased,  and  claimed  that  the 
deceased  then  put  his  hand  in  his  pocket,  where- 
upon the  accused  then  produced  his  pistol  and 
fired,  the  latter  provoked  the  occasion,  and  as 
the  evidence  showed  that  he  armed  himself  and 
sought  the  deceased  with  the  intention  of  pro- 
voking the  difficulty,  and  that  he  expected  it 
might  be  deadly.  State  v.  Hawkins,  18  Or.  476, 
23  Pac.  475. 

"Where  the  accused  followed  the  deceased,  and 
accosted  bim  in  relation  to  a  previous  difficulty, 
he  brought  on  and  was  the  aggressor  in  the  dif- 
ficulty, as  he  was  not  in  any  real  or  apparent 
danger  which  he  could  not  easily  and  safely 
have  avoided  by  retreat.  Rutledge  v.  State,  88 
Ala.  85,  89,  7  South.  335. 

"And  in  all  cases  of  this  description  the  mere 
fact  that  the  deceased  strikes  the  first  blow  or 
fires  the  first  shot,  or  throws  his  hand  to  his 
pocket  as  if  to  produce  and  use  a  deadly  weap- 
on, will  not  affect  the  position  of  the  accused 
when  his  intention  is  to  inflict  the  injury 
(Adams  v.  State,  35  Tex.  Cr.  R.  285,  295,  33  S. 


W.  354) ;  in  which  case  the  intention  was  to 
kill  the  deceased  if  he  did  question  the  conduct 
of  the  accused  or  mentioned  a  certain  matter. 
To  the  same  effect:  Davis  v.  State,  92  Ala.  20, 
28,  9  South.  616;  State  v.  Neeley,  20  Iova. 
109,  115 ;  Allen  v.  State,  66  Miss.  385.  6  South. 
242;  State  v.  Crowford,  115  Mo.  620.  22  S. 
W.  371;  Rogers  v.  State,  95  Tenn.  448,  4S3, 
33  S.  W.  563:  Johnson  v.  State,  26  Tex-  App. 
631,  641,  10  S.  W.  235;  State  v.  Hudson.  M» 
Mo.  135,  138;  Levy  v.  State.  28  Tex.  App.  203. 
12  S.  W.  596,  19  Am.  St.  Rep.  826;  State  v. 
McDaniel.  94  Mo.  301 ;  Myers  v.  State,  62  Ala. 
599 ;  State  v.  Scott,  41  Minn.  365.  373.  43  X. 
W.  62;  State  v.  McDonald,  67  Mo.  13.  18; 
State  v.  White,  18  R  I.  473.  480,  28  AtL  968. 

"And  one  who  arms  himself  and  seeks  another 
for  the  purpose  of  an  affray  or  an  altercation, 
and  thus  provokes  and  urges  on  the  difficulty  to 
a  point  where  there  is  an  appearance  of  an  at- 
tempt to  use  deadly  weapons,  provokes  and 
brings  on  the  difficulty,  and  he  cannot  claim 
that  he  acted  in  self-defense  simply  on  the 
ground  of  apparent  danger,  as  he  is  the  active 
cause  of  such  danger,  and  must  abide  by  the 
condition  of  things  which  his  own  lawless  con- 
duct has  produced.  State  v.  Hawkins,  18  Or. 
476.  481,  23  Pac.  475. 

"And  the  question  whether  a  party  has  the 
right  to  arm  himself  and  go  to  the  place  of  the 
homicide  is  said  to  depend  upon  circumstances. 
There  is  no  question,  however,  but  that  be  has 
not  the  right  to  arm  himself  and  seek  the  de- 
ceased and  kill  him.  Thomas  v.  State  (Tex.  Cr. 
App.)  51  S.  W.  1109." 

The  defendant  requested  the  court  to  give 
the  following  special  charges: 

"(1)  You  are  instructed  that  if  you  find  from 
the  evidence  that  the  defendant  armed  himself 
with  a  pistol  on  the  night  of  the  homicide  and 
went  to  Chamberlain's  Cafe,  where  deceased  was, 
and  a  difficulty  took  place  between  deceased  and 
defendant,  in  which  defendant  killed  the  de- 
ceased, and  you  further  find  and  believe  from 
the  evidence  that  the  deceased  first  assaulted 
the  defendant,  and  that  the  defendant  believed 
that  he  was  about  to  suffer  death,  or  serious 
bodily  harm,  at  the  hands  of  the  deceased,  and 
that  under  such  circumstances  the  defendant 
killed  the  deceased  in  what  he  believed  to  be 
his  own  necessary  self-defense,  from  actual  or 
apparent  danger,  then  he  would  not  be  guilty 
of  any  offense,  unless  you  find  and  actually  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  at  said  tune  the  defendant  did  some- 
thing reasonably  calculated  to  provoke  the  de- 
ceased into  an  attack  upon  him,  or  with  the  in- 
tention of  bringing  on  the  difficulty,  and  if  yoa 
have  a  reasonable  doubt  on  this  issue,  you  must 
give  the  defendant  the  benefit  of  such  doubt.  If 
you  find  that  defendant  did  something  at  said 
time  not  entirely  free  from  wrong,  but  that  it 
was  not  intended  by  the  defendant  to  bring  on 
the  difficulty,  nor  reasonably  calculated  to  bring 
on  a  difficulty,  but  that  nevertheless  the  deceased 
attacked  defendant,  then  the  defendant's  right  of 
self-defense  would  be  perfect,  and  in  determin- 
ing bis  issue  you  will  look  at  all  the  facts  and 
circumstances  in  evidence. 

"(2)  You  are  instructed  that  if  you  believe 
and  find  from  the  evidence  that,  at  the  time 
of  the  homicide,  the  defendant  killed  the  de- 
ceased because  he  believed  it  was  necessary  in 
his  own  defense,  then  you  are  instructed  that 
defendant  had  the  right  to  defend  himself  from 
the  appearances  of  danger,  although  the  dan- 
ger might  not  have  been  actual,  and  if  yon  find 
and  believe  from  the  evidence  that  defendant 
acted  in  what  he  believed  to  be  his  necessary 
self-defense,  then  he  had  the  right  to  shoot 
until  he  believed  all  danger  had  passed,  and 
in  this  connection  the  court  instructs  you  that 
you  must  view  the  facts,  circumstances,  ana 
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situation  from  the  standpoint  of  the  defendant 
at  the  time  of  the  homicide,  as  the  same  ap- 
peared to  him  at  said  time. 

"(3)  You  are  instructed  that  if  you  believe 
and  find  from  the  evidence  that,  at  the  time  of 
the  homicide  in  this  case,  the  deceased  had  made 
an  assault  upon  the  defendant  producing  pain 
or  bloodshed,  and  was  in  a  struggle  with  the 
defendant  at  the  time,  and  you  further  believe 
that  deceased  was  trying  or  in  the  act  of  in- 
flicting death  or  serious  bodily  harm  upon  the 
defendant,  then  the  court  instructs  you  that  de- 
fendant had  the  right  to  defend  himself  from 
actual  or  apparent  danger,  and,  if  you  believe 
that  under  the  circumstances  the  defendant  shot 
and  killed  the  deceased,  he  would  be  justifiable 
in  such  act,  and  would  be  entitled  to  a  verdict 
of  not  guilty." 

For  refusing  to  give  these  special  charges, 
the  learned  judge  a  quo  assigned  as  his  rea- 
son that  the  first,  in  so  far  as  It  had  his  ap- 
proval, was  covered  by  the  general  charge,  and 
that  the  second  and  third  were  covered  by 
the  general  charge.  He  might  have  added 
that  the  first  and  second  were  defective,  in 
that  they  substituted  the  belief  of  the  ac- 
cused to  the  reasonable  ground  of  belief 
required  by  the  law.  This  of  Itself  would 
have  been  good  ground  for  refusing  to  give 
the  charge,  since  the  judge  is  not  required 
to  revise  a  charge  requested  to  be  given,  but 
may  reject  it  In  whole  if  found  to  be  In  any 
respect  objectionable. 

We  think  these  charges,  in  so  far  as  they 
conform  with  the  views  expressed  in  this 
opinion,  were  covered  by  the  general  charge. 

The  first  of  the  special  charges  was  prop- 
erly rejected  for  the  further  reason  that  a 
charge  that  the  defendant  could  not  be  held 
to  have  provoked  the  difficulty,  unless,  after 
he  had  come  Into  the  presence  of  the  deceas- 
ed, he  had  done  or  said  something  reason- 
ably calculated  to  provoke  a  "difficulty,  might, 
under  the  peculiar  circumstances  of  the  case, 
have  been  misleading,  by  the  assumption 
which  it  makes  that  the  difficulty  could  not 
have  been  provoked  by  the  mere  act  of  the 
defendant  In  seeking  out  the  deceased  for  the 
purpose  of  bringing  on  a  difficulty,  and  oc- 
cupying, after  he  had  come  upon  him,  such 
a  position  or  attitude  as,  under  the  peculiar 
circumstances  of  the  case,  was  provocative  of 
a  difficulty.  It  may  be  well  to  add,  In  this 
connection,  that  the  testimony  which,  in  an- 
swer to  a  leading  question,  the  witness 
Wright  gave,  to  the  effect  that  the  defendant 
backed  towards  the  door,  is  in  direct  conflict 
with  the  rest  of  his  testimony,  unless  It  is 
taken  to  mean  that  the  backing  towards  the 
door  was  after  the  struggle  had  begun. 

Defendant  offered  to  prove  that  he  had 
won  money  at  cards  from  deceased,  and 
that  the  deceased  bore  him  a  grudge  for  it. 
This  evidence  would  only  have  been  cumu- 
lative, as  it  could  only  have  shown,  what 
otberwise  abundantly  appeared,  that  for  some 
cause  or  other  the  deceased  harbored  a 
grudge  against  defendant 
Judgment  affirmed. 

MONROE,  J.  I  concur  in  the  decree, 
46  SO.-64 
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No.  17,171. 

STATE  v.  CRANE  et  al. 

(Supreme  Court  of  Louisiana.    June  22,  1908.) 

1.  Criminal  Law— Plea  or  Guilty— With- 
drawal. 

When  in  answering  to  an  indictment  con- 
taining two  counts,  one  for  burglary  and  one 
for  larceny,  the  defendant  pleads  guilty  of  lar- 
ceny, and  the  record  shows  that  when  he  en- 
tered the  plea  he  could  not  have  been  mistaken 
I  as  to  what  he  was  doing,  he  will  not  be  allcw- 
!  ed  to  say  that  he  acted  in  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  683.] 

I  2.  Same— Advice  or  Counsel. 

And  it  makes  no  difference  that  he  had  not 
1  had  the  advice  of  counsel,  if  he  had  not  made 
j  any  request  that  counsel  be  assigned  him. 
!     [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
1  vol.  14,  Criminal  Law,  8  633.] 

.  3.  Same— Arraignment. 

Though  the  rule  is  that  in  an  arraignment 
the  indictment  should  be  read  in  full,  yet  if 
the  formal  concluding  part,  beginning  "contrary 
to  the  form  of  the  statute,"  etc.,  be  not  read, 
this  will  not  vitiate  a  sentence  pronounced  on  a 
plea  of  guilty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  618.] 

(Syllabus  by  the  Court) 

Appeal  from  Fourth  Judicial  District  Court 
Parish  of  Union;  Robert  Brooks  Dawklns, 
Judge. 

!  Bud  Crane  and  others  were  convicted  of 
larceny,  and  they  appeal.  Affirmed. 

|  Crow  &  Crow,  for  appellants.  Walter  Gu- 
j  ion,  Atty.  Gen.,  and  Fred  F.  Preaus,  Dist. 
■  Atty.  (Lewis  Gulon,  of  counsel),  for  the  State. 

PROVOSTY,  J.    The  defendants,  two  in 
!  number,  were  Indicted  on  two  counts,  one 
for  the  burglary  of  a  warehouse  and  the 
other  for  larceny.    The  Indictment  was  re- 
1  turned  on  the  2d  day  of  March,  1908.  The 
minutes  of  the  court  for  the  28th  of  the  same 
,  month  show  the  following: 

|     "The  defendants  Bud  Crane,  Henry  Duke, 
j  and  Tom  Lyle  having  been  brought  into  open 
!  court  by  the  sheriff,  and  bill  of  indictment  being 
;  read  to  them,  each  pleaded  guilty  to  charge  of 
i  larceny  contained  in  the  bill,  which  plea  was 
accepted  by  the  district  attorney.    They  were 
sentenced  by  the  court  aa  follows:  Henry  Duke 
was  sentenced  to  imprisonment  in  the  parish 
jail  for  and  during  the  period  of  12  months; 
defendants  Bud  Crane  and  Tom  Lyle  were  each 
sentenced  to  hard  labor  in  the  State  Penitentiary 
for  and  during  the  period  of  two  years,  and 
|  all  .three  defendants  to  pay  costs  of  prosecu- 
i  tion.    See  decree.    Judgment  read,  signed,  and 
I  filed.    On  motion  of  district  attorney,  a  nolle 
I  pros  was  entered  as  to  defendant  Ferguson." 

On  the  next  day  the  defendants  filed  the 
following  motion : 

''Now  into  court  through  their  undersigned 
counsel  come  Bud  Crane  and  Thomas  Lyle  made 

;  defendants  herein  and  moves  and  prays*  the  court 
to  be  permitted  to  withdraw  the  plea  of  guilty 

!  entered  herein  on  yesterday  for  the  following, 

:  to  wit: 

"(1)  That  defendants  were  not  permitted  to 
consult  counsel,  either  retained  by  them  or  by 
the  state,  and  therefore  did  not  know  the  nature 
of  the  crime  to  which  they  were  pleading  guilty, 
but  merely  in  so  thinking  perhaps  it  would 
shorten  their  incarceration  in  the  parish  prison. 
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"(2)  That  at  the  time  the  plea  of  guilty  was  , 
entered  by  these  defendants  your  honor  stated 
to  the  said  defendants  he  would  be  as  lenient 
as  the  nature  of  the  case  would  permit,  and  it 
was  with  this  promise  or  statement  of  your 
honor  in  view  that  caused  your  movers  to  enter 
a  plea  of  guilty. 

"(3)  Movers  further  show  that  the  sentence 
herein  imposed  is  far  in  excess  to  those  usually 
imposed  for  similar  offenses,  and  that  the  said 
Duke  who  was  indicted  with  your  defendants, 
and  also  pleaded  guilty  at  the  same  time  with 
them,  was  the  party  who  tried  to  persuade  your 
movers  into  committing  said  crime. 

"Wherefore,  movers  pray  that  this  motion  be 
filed  and  sustained,  and  that  they  be  permitted 
to  withdraw  the  plea  of  guilty  and  be  tried  at 
the  regular  jury  term  of  your  honorable  court 
when  they  can  be  represented  by  counsel.  Prays 
for  general  and  equitable  relief. 

"Crow  &  Crow,  Attys.  for  Movers. 

"Before  me,  the  undersigned  legal  authority, 
personally  came  and  appeared  Bud  Crane  and 
Thomas  Lyle,  who  being  with  me  first  duly 
sworn,  deposes  and  says  that  they  have  read  the 
above  ana  foregoing  motion  and  that  the  alle- 
gations therein  contained  are  true  and  correct. 

"S.  P.  Crane. 
•T.   L.  Lyle. 

"Sworn  to  and  subscribed  before  me  May  29, 
1908.  Edw.  Everett,  C.  D.  C." 

This  motion  was  tried  without  any  evi- 
dence being  offered,  and  was  overruled,  and 
defendants  reserved  a  bill  of  exceptions. 

On  the  next  day,  the  defendants  filed  the 
following  motion: 

"Now  into  court  through  their  undersigned 
counsel  come  Bud  Crane  and  Thomas  Lyle  made 
defendants  herein,  and  move  and  pray  the  court 
for  a  rehearing  in  the  above-styled  and  number- 
ed cause  for  the  following  reasons,  to  wit: 

"(1)  That  the  judgment  and  the  sentence 
herein  are  contrary  to  the  law  and  the  evidence, 
for  the  reason  that  the  said  defendants  were 
never  arraigned  nor  waived  arraignment,  and 
the  bill  of  indictment  herein  was  never  fully 
read  to  said  defendants,  nor  a  copy  legally 
served  on  them  by  the  sheriff. 

"(2)  That  said  defendants  were  misled  and 
induced  to  plead  guilty  to  a  charge  of  which 
they  were  at  least  partly  innocent,  and  that 
the  sentence  Imposed  by  this  honorable  court 
was  based  largely  on  extrinsic  statements  and 
facts  de  hors  the  case  and  record  herein. 

"(3)  That  defendant  Crane  has  discovered  evi- 
dence since  the  plea  in  this  case  and  which  be 
could  not  have  found  out  or  presented  on  first 
so-called  trial  hereof  that  will  show  that  he 
(said  Crane)  was  not  guilty  of  the  crime  herein 
charged,  but  was  at  home  on  and  during  all 
the  night  the  crime  was  alleged  to  have  beeu 
committed,  and  was  induced  through  error  to 
plead  guilty  herein  to  a  charge  of  which  he  was 
innocent. 

'•Wherefore,  the  said  defendants  pray  that 
this  motion  be  filed  and  sustained,  and  that  they 
be  granted  a  rehearing  herein.  Pray  for  gen- 
eral and  equitable  relief. 

"Crow  &  Crow,  Attys.  for  Defendants." 

This  motion  was  tried  without  any  evi- 
dence being  offered,  and  was  overruled,  and 
counsel  reserved  a  bill  of  exception. 

The  bill  of  exception  of  defendants  reads, 
as  follows: 

"Bill  of  Exception. 

"Fourth  Judicial  District  Court,  Parish  of 
Union,  State  of  Louisiana.    No.  3,699. 

"State  of  Louisiana  vs.  Bud  Crane  et  al. 

"Be  it  remembered  that  on  May  28,  1908,  Bud 
Crane  and  Thomas  Lyle,  two  of  the  defendants 
in  the  above  numbered  and  styled  cause,  were 
brought  from  the  parish  jail  of  Union  parish, 


■  and  carried  before  Hon.  R.  B.  Dawkins,  presid- 
ing judge  of  said  court,  and  without  ever  waiv- 
ing arraignment,  or  without  being  arraigned, 
but  merely  having  read  to  them  by  said  judge 
that  portion  of  the  bill  of  indictment  which  or 
the  mere  body  of  the  bill  without  having  read 
to  them  the  indorsement  caption  or  conclusion 
(which  reads  contrary  to  the  form  of  the  stat- 
ute, etc.),  were  asked  by  the  said  judge  if  they 
wished  to  plead  guilty,  whereupon  they,  the  de- 
fendants, replied  that  they  would  plead  guilty  to 
petit  larceny,  and  asked  the  leniency  and  mercy 
of  the  court  On  the  same  day  they  were  again 
brought  forth  in  shackles,  unrepresented  by 
counsel,  and  asked  if  they  had  anything  to  say 
why  sentence  should  not  be  imposed  upon  them ; 
whereupon  they  again  asked  the  mercy  of  tbf 
court,  and  stated  that  they  were  not  guilty  of 
part  of  the  charge  against  them.  They  were 
immediately  sentenced  by  said  judge  to  two 
years'  imprisonment  at  hard  labor  in  the  State 
Penitentiary. 

"Within  about  three  hours  after  sentence  said 
defendants  employed  counsel,  through  whom 
they  made  a  motion  to  withdraw  their  so-called 
plea  of  guilty,  on  these  grounds  to  wit:  That 
defendants  were  induced  through  error  to  enter 
their  so-called  pleas  of  guilty  to  a  felony,  when 
in  fact  thought  and  understood  that  they  were 
pleading  to  a  misdemeanor,  the  punishment  of 
which  would  not  be  over  90  days  in  parish 
prison.  This  motion  was  overruled  by  said 
court,  wherefore  counsel  for  defendants  took  er- 
ception  and  asked  permission  to  prepare  this 
bill  of  exception. 

"On  the  following  morning  after  the  above 
motion  was  overruled,  counsel  for  defendants 
filed  a  motion  for  rehearing  on  these  grounds, 
to  wit:  (1)  That  the  judgment  and  sentence 
were  contrary  to  the  law  and  the  evidence,  for 
the  reason  that  defendants  had  never  been  ar- 
raigned nor  waived  arraignment;  (2)  that  tbey 
had  discovered  evidence  since  the  so-called  plea 
was  entered  that  would  at  least  partly  exoner- 
ate both  defendants;  and  also  that  said  Crane 
could  prove  by  one  J.  O.  Ferguson,  whose  affida- 
vit was  attached  to  said  motion,  that  he  Crane 
was  at  home  on  and  during  all  the  night  tie 
crime  was  alleged  to  have  been  committed. 

"Error  on  part  of  defendants  was  also  alleged 
as  one  of  the  grounds  for  rehearing. 

"After  taking  the  matter  under  advisement  for 
a  few  hours  said  judge  also  overruled  this  mo- 
tion, whereupon  counsel  for  defendants  excepted, 
and  asked  to  prepare  this  bill  of  exception. 
Counsel  for  defendants  further  showed  ana  air- 
ed that  said  defendants  had  not  consulted  any 
attorneys,  nor  were  acting  on  the  advice  of  any 
attorney  when  entering  their  so-called  plea  cf 
guilty. 

"After  submitting  this,  their  bill  of  excep- 
tions, to  the  district  attorney  of  said  court  and 
parish,  counsel  for  defendants  prayed  the  Court 
to  sign  the  same. 

"By  the  Court, 

"On  the  28th  of  May,  1908,  the  sheriff  of 
Union  Parish  informed  the  court  that  there 
were  certain  parties  in  the  parish  jail  who  wish- 
ed to  plead  guilty.  The  court  directed  the  sher-  , 
iff.  to  bring  them  into  court,  whereupon  he 
brought  into  the  court  three  persons  who* 
names  the  court  learned  by  interrogating  th-*m 
were  Tom  Lyles,  Bud  Crane,  and  Henry  Duke. 
The  court  asked  them  if  it  was  their  wish  to 
enter  pleas  of  guilty;  they  said  it  was.  The 
court  then  called  their  attention  to  the  fact 
that  they  were  charged  with  burglary  and  lar- 
ceny. They  then  stated  that  they  only  wished 
to  plead  guilty  to  the  larceny,  and  added  that 
they  committed  no  burglary,  that  the  door  cf 
the  warehouse  was  open,  and  that  it  stood  opes 
nearly  all  the  time.  The  court  then  read  aloud 
to  them  this  portion  of  the  bill  of  indictment:  I 
'In  the  name  and  by  the  authority  of  the  state 
of  Louisiana,  the  grand  jury  duly  elected,  im- 
paneled, sworn,  and  charged  to  inquire  in  and  I 
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for  the  body  of  the  parish  of  Union,  state  afore- 
said, on  their  oaths  do  present,  that  on  the  

day  of  .  A.  D.  1908,  at  and  in  the  parish 

of  Union  and  state  aforesaid,  Bud  Crane,  Tom 

Lyles,  Henry  Duke,  and    Ferguson,  did 

feloniously  break  and  enter  the  warehouse  of 
the  railroad  depot  at  Randolph,  La.,  in  the 
nighttime,  with  intent  to  steal. 

"  The  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present  that,  at  the  time  and 
place  aforesaid,  the  said  Bud  Crane,  Tom  Lyles, 
Henry  Duke,  and    Ferguson  did  felon- 

iously steal,  take,  and  carry  away  one  barrel 
containing  quart  and  pint  bottles  of  whisky  of 
the  value  in  the  aggregate  of  twenty  dollars, 
the  property  of  George  Washington,  and  one 
case  of  shoes  of  the  value  of  seventy-two  dollars, 
the  property  of  the  Union  Mercantile  Company.' 
After  their  portion  of  the  bill  had  been  read  to 
the  defendants  they  stated  that  they  only  wish- 
ed to  plead  guilty  to  the  larceny  charge,  and 
the  district  attorney,  after  some  hesitation,  con- 
sented to  accept  that  plea,  and  accordingly  their 
plea  of  the  larceny  charge  was  entered.  After 
this  the  court  asked  the  defendants  questions 
as  to  their  condition  in  life,  where  they  had 
lived,  the  size  of  their  families,  and  several  other 
questions.  Among  others  the  court  asked  the 
defendants  why  they  had  taken  the  property, 
and  to  this  they  answered  that  they  were 
drunk.  The  court  had  them  remanded  to  jail 
to  await  sentence.  In  the  afternoon,  8  or  10 
hours  after  they  had  pleaded,  the  defendants 
were  again  brought  into  the  courtroom  and  sen- 
tenced. Before  being  sentenced  they  were  ask- 
ed if  they  had  anything  to  say  why  sentence 
should  not  be  passed  against  them,  and  they 
said  they  had  not 

"The  court  imposed  upon  the  defendants  Crane 
and  Lyles  a  sentence  of  two  years  because  of 
their  plea  of  guilty,  and  because  their  state- 
ments freely  made  to  the  court  when  the  plea 
was  entered  convinced  the  court  that  they  had 
committed  the  theft  with  which  they  were  char- 
ged. 

"The  court  further  took  into  consideration  the 
fact  that  they  were  white  men,  apparently  in- 
telligent, and  of  mature  years.  The  court  did 
not  refuse  to  permit  defendants  to  consult  coun- 
sel, no  such  request  was  made,  except  that  each 
of  the  defendants  asked,  when  they  were  brought 
into  court  to  plead,  the  privilege  of  speaking 
to  the  district  attorney,  and  they  were  each  per- 
mitted to  step  into  a  side  room  and  confer  with 
that  officer.  Defendants  statement  in  their  mo- 
tion to  withdraw  their  plea  of  guilty  to  the  ef- 
fect that  they  did  not  know  the  nature  of  the 
crime  to  which  they  were  pleading  is  without 
foundation.  The  court  both  verbally  called  their 
attention  to  the  fact  that  they  were  charged 
with  burglary  and  larceny,  and  read  to  them 
that  portion  of  the  indictment  setting  forth  these 
charges  as  stated  before.  It  was  only  after  the 
defendants  had  pleaded  that  the  court  on  their 
request  for  mercy  stated  to  them  that  it  would 
be  as  lenient  as  the  nature  of  the  case  would 
permit.  This  statement  made  at  the  time  it 
was  made  could  not  have  in  any  way  influenced 
the  defendants  in  making  their  plea  of  guilty. 
As  to  the  charge  in  motion  to  set  aside  the 
plea  of  guilty,  that  the  sentence  was  unusual, 
the  court  has  this  to  say:  That  the  court  has 
given  other  defendants  the  maximum  under 
similar  charges;  aa  to  that  part  of  the  state- 
ment in  motion  to  Bet  aside,  that  the  third  de- 
fendant Duke  was  only  sentenced  to  one  year. 
It  is  sufficient  to  say  that  the  court  was  in- 
formed by  the  officers  that  the  said  Duke  had 
from '  the  time  of  his  arrest  confessed  for  his 
part  in  the  theft,  and  he  had  also  given  the 
information  to  the  sheriff  that  his  codefendants 
had  obtained  a  file,  and  were  cutting  their  way 
out  of  jail,  and  on  investigation  the  sheriff 
fonnd  this  information  to  be  true.    Taking  up 


the  grounds  in  the  motion  for  rehearing  in  their 
order,  the  court  states:  That  it  is  a  fact  that 
the  defendants  were  not  formally  arraigned, 
they  were  however  informed,  as  before  stated,  of 
the  charge  against  them,  and  the  court  consid- 
ered a  formal  arraignment  unnecessary.  The 
court  does  not  know  anything  that  was  done  or 
said  that  was  calculated  to  induce  the  defend- 
ants to  enter  pleas  of  guilty.  They  claim  in  this 
second  ground  for  rehearing  that  they  were 
partly  innocent,  at  least.  The  trouble  with 
the  defendants  is  that  they  do  not  take  back 
so  much  their  statement  of  guilty,  but  they  were 
surprised  at  the  amount  of  punishment  the  court 
saw  fit  to  administer  to  them.  The  claim  of 
defendants  that  they  have  discovered  new  evi- 
dence since  they  pleaded  in  the  court  cannot  be 
taken  seriously,  as  will  be  seen  by  the  affidavit 
annexed  to  the  motion.  The  person  who  is  pos- 
sessed of  this  evidence  is  one  J.  O.  Ferguson,  the 
same  Ferguson  who  was  indicted  in  the  bill 
with  these  defendants,  and  who  has  been  for  the 
last  48  days  a  cell  mate  in  the  jail  with  the 
defendants.  In  conclusion,  the  court  says  that 
the  withdrawal  of  defendants'  plea  was  refused 
and  their  motion  overruled  because  the  court 
felt  assured  of  their  guilt.  To  permit  the  with- 
drawal of  the  plea  after  the  state  had  waived 
or  withdrawn  the  charge  as  to  burglary  would 
have  doubtless  put  the  state  in  a  position  in 
which  it  could  not  have  claimed  a  conviction 
on  the  burglary  charge  on  the  trial  of  the  case. 
The  motion  comes  too  late.  The  court  has  ser- 
ious doubt  as  to  the  right  on  its  part  to  per- 
mit a  plea  to  be  withdrawn,  or  to  grant  a  new 
trial  after  sentence  has  been  imposed  on  a  plea 
of  guilty.  R.  B.  Dawkins,  Judge." 

Pretermitting  the  question  whether,  In  any 
case,  even  In  a  case  of  error,  a  plea  of  guil- 
ty can  be  withdrawn  after  sentence,  we  are 
not  satisfied  that  the  plea  in  the  instant 
case  was  made  In  error.  Defendants  knew 
that  they  were  charged  with  larceny,  and 
they  knew  what  property  they  were  charged 
with  having  stolen,  and  at  what  place  and 
time;  and  therefore,  when  they  pleaded  guil- 
ty, they  knew  what  they  were  doing.  Their 
only  error,  if  error  there  was,  was  In  sup- 
posing that  they  had  secured  Immunity 
against  a  severe  sentence,  when  In  point  of 
fact  such  was  not  the  case. 

They  did  not  ask  that  counsel  be  assigned 
to  them;  and  hence  have  no  ground  of  com- 
plaint on  the  score  of  not  having  had  the  ad- 
vice of  counsel. 

The  object  of  arraignment  Is  to  identify 
the  accused,  and  to  Inform  him  of  the  na- 
ture of  the  charge  against  him,  and  to  en- 
able him  to  enter  a  plea.  This  object  was 
fulfilled  by  the  arraignment  proceedings  In 
this  case.  The  part  of  the  indictment  which 
contained  the  accusation  was  read,  and  the 
accused  duly  entered  a  plea.  The  reading  of 
the  mere  formal  concluding  part  of  the  in- 
dictment would  not  have  contributed  any- 
thing to  the  situation. 

Newly  discovered  evidence  can  hardly 
avail  for  setting  aside  a  plea  of  guilty,  es- 
pecially when  it  is  said  to  consist  in  the  tes- 
timony of  a  codefendant  with  whom  the 
defendant  has  been  in  close  confinement  for 
a  month. 

Judgment  affirmed. 
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No.  17.012. 

GRANGER  et  al.  v.  HEBERT  et  al. 

(Supreme  Court  of  Louisiana.    June  22,  1908. 
Rehearing  Denied  June  29,  1908.) 

Executors  and  Administrators  —  Sale  to 
Pay  Debts— Validity. 

Where,  by  reason  of  the  residence  of  the 
deceased  and  the  situation  of  the  property,  the 
district  court  is  vested  with  jurisdiction  with 
respect  to  the  opening  and  settlement  of  a  suc- 
cession, its  order,  appointing  an  administrator 
and  directing  that  the  property  be  sold  to  pay 
debts,  is  so  far  conclusive  as  to  protect  the  title 
acquired  by  the  adjudicatee,  who  purchases  in 
eood  faith,  from  subsequent  attacks  by  minor 
heirs,  alleging  that  the  succession  owed  no  debts, 
that  an  administration  was  unnecessary,  that 
they  were  unrepresented  and  that  the  property 
was  sold  without  the  consent  of  a  family  meet- 
ing. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Disr. 
vol.  22,  Executors  and  Administrators,  8$  1446- 
1454,  3573-1582.] 

'Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Den- 
nis Miller,  Judge. 

Action  by  Gerard  Granger  and  others 
against  Desire  Hubert  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Lionel  Alfred  Goudeau,  for  appellants. 
Schwing  &  Moore,  for  appellees  nebert 
and  Marquart.  McCoy,  Moss  &  .Knox,  for 
appellee  McFarlain.  Bell  &  Powell,  for  ap- 
pellees Albright  and  Conklin. 

Statement  of  the  Case. 

MONROE  J.  The  children  of  Marcel  Gran- 
ger bring  this  petitory  action  to  recover  160 
acres  of  land,  lying  in  the  parish  of  Calcasieu, 
which  were  sold  by  order  of  court,  in  the  suc- 
cession of  their  father  In  1889,  to  pay  debts, 
the  facts  disclosed  by  the  record  being  as  fol- 
lows, to  wit: 

Marcel  Granger  died  In  May,  1880,  leaving 
a  widow  and  six  minor  children,  and  another 
child,  born,  say,  in  December,  after  his  death, 
and  leaving  a  very  small  estate,  Including  the 
land  here  In  dispute.  In  1889  the  widow  rep- 
resented to  her  son-in-law,  O'Nell  Lognlon, 
"that  she  could  not  pay  the  taxes,  and  had 
nothing  with  which  to  raise  the  children,"  and 
requested  "that  the  property  be  converted  in- 
to money  in  order  that  she  might  educate  and 
raise  the  children,"  whereupon  Lognlon  con- 
sulted a  reputable  member  of  the  bar,  at  whose 
instance  a  petition  was  presented  to  the  dis- 
trict court  alleging  the  death  of  Granger,  al- 
so alleging  that  his  estate  required  adminis- 
tration, and  praying  for  an  Inventory  and  the 
appointment  of  an  administrator;  and  the 
inventory  was  made,  and  after  due  proceed- 
ings, and  upon  his  giving  bond,  the  petition- 
er was  appointed  administrator,  and  quali- 
fied as  such — the  entire  estate,  as  inventoried, 
consisting  of  the  160  acres  of  land  here  claim- 


ed, which  were  appraised  at  $240.  Thereaft- 
er, in  January.  1890,  the  administrator  pre- 
sented a  petition  alleging  "that  the  surviving 
widow  of  said  deceased  •  •  •  has  present- 
ed her  claim  against  the  said  succession,  as 
a  widow  in  necessitous  circumstances,  for 
the  sum  of  $1,000,  which  said  claim  has  been 
accepted  by  your  petitioner.  *  •  *  That 
the  said  succession  is  Indebted  to  A.  R.  Mit- 
chell, attorney  at  law,  for  services  rendered 
in  said  succession.  In  the  sum  of  $25,  and  to 
C.  D.  Welsh,  notary  public,  in  the  sum  of  $10; 
to  the  'Welsh  Crescent/  printer's  fee,  $5;  to 

the  clerk  of  court,  .   •   •   *  That  in 

order  to  pay  all  of  the  above  claims,  which 
are  privileged,  It  will  be  necessary  to  sell  the 
above-described  tract  of  land,"  etc 

And  the  land  in  question  was  accordingly 
ordered  to  be  sold,  and  on  February  23.  1SJ»0, 
after  due  advertisement,  was  sold  in  40-acre 
tracts  to  D.  Hebert  and  S.  Marquart  for  a 
total  of  $179,  which  was  paid  in  cash,  the 
proceeds,  less  the  expenses  of  administration, 
being  subsequently  turned  over  to  the  widow. 

In  December,  1890,  Hebert  and  Marquart 
sold  40  acres  of  the  land  so  purchased  to  C. 
Shellhase,  and,  on  February  15,  1893.  they 
sold  80  acres  to  P.  A.  Keenan.  in  whose  suc- 
cession it  was  sold,  by  order  of  court,  to  pay 
debtB  in  October,  1900,  to  A.  D.  McFarlain. 
by  whom  it  was  sold  on  December  23,  1900, 
to  Jacob  N.  Albright,  who  in  March,  1902, 
sold  it  to  Lulu  M.  Albright  and  S.  M.  Conk- 
lin. As  to  the  remaining  40-acre  tract,  Mar- 
quart appears  to  have  conveyed  his  interest 
in  It  to  D.  Hebert  in  April,  1895,  so  that 
W.  %  of  N.  E.  %  of  Sec  10,  T.  11  S.,  R.  4  W.» 
Is  the  only  portion  of  the  property  sued  for 
now  in  the  hands  of  the  original  adjudicatee, 
who,  as  the  evidence  shows,  purchased  in  ab- 
solute good  faith  and  in  reliance  upon  the 
regularity  of  the  proceedings  and  the  suffi- 
ciency of  the  order  under  which  the  sale  was 
made.  The  grounds  upon  which  plaintiffs  at- 
tack the  titles  thus  acquired  are  that  the  pe- 
tition for  administration  failed  to  allese 
that  there  were  minor  heirs  or  debts,  and 
failed  to  show  why  an  administration  was 
necessary;  that,  in  point  of  fact,  there  were 
no  debts,  save  those  incurred  by  the  admin- 
istrator, and  the  property  in  question  was 
not  the  property  of  the  succession,  but  be- 
longed to  petitioners,  as  the  children  and 
heirs  of  Marcel  Granger,  and  as  petitioners 
were  minors  could  not  legally  have  been  sold 
save  upon  the  advice  of  a  family  meeting 
and  after  the  appointment  of  some  one  to  rep- 
resent them;  that  the  sale  was  made  with 
the  fraudulent  intent  to  deprive  them  of  their 
property;  that  the  petitioner's  father  had 
been  dead  for  ten  years  and  had  left  no  debts, 
and  that  defendants  bought  knowing  that 
their  title  would  be  vicious;  that  petition- 
ers have  never  received  one  cent  of  the  price 
of  said  property. 

The  widow  Granger  appears  for  the  pur- 
pose of  declaring  that  she  has  appropriated 
the  movables,  as  her  share  of  the  community 


Digitized  by  Google 


La.) 


STATE  v.  THOMPSON. 


1013 


property,  and  has  no  interest  in  the  immova- 
ble property  claimed  by  her  children. 

Defendants  allege  good  faith,  invoke  the 
protection  of  the  judicial  proceedings  hi  which 
the  sale  was  made,  and  plead  the  prescrip- 
tion of  6  and  10  years. 

Opinion. 

It  is  undisputed  that  Marcel  Granger  lived 
and  died  in  the  parish  of  Calcasieu,  and  that 
the  property  in  question,  constituting  part  of 
his  estate,  is  situated  in  that  parish;  and  it 
is  indisputable  that  the  district  court  for  the 
parish  of  Calcasieu  was  vested  with  Jurisdic- 
tion with  respect  to  the  opening  and  settle- 
ment of  his  succession.  Whether,  therefore, 
upon  the  showing  made,  it  was  proper  to  ap- 
point an  administrator,  and  whether,  upon 
the  petition  presented  by  the  administrator 
whom  the  court  appointed.  It  was  proper  to 
order  the  sale  of  the  land  in  question,  as  the 
property  of  the  succession,  were  questions 
which  the  Judge  of  that  court  was  there  to 
decide,  which  no  one  but  he  could  decide,  and 
the  determination  of  which,  necessarily,  pre- 
ceded the  making  of  the  order  under  which 
the  sale  was  made.  "The  court  had  Jurisdic- 
tion, and  its  decree  protects  the  purchaser"' 
in  the  absence  of  fraud,  alleged  and  proved. 
Succession  of  Gurney,  14  La.  Ann.  622.  "The 
purchaser,  at  a  sale  made  at  public  auction, 
■under  an  order  made  by  a  judge  having  Ju- 
risdiction of  the  succession,  is  not  bound  to 
look  beyond  such  decree  in  order  to  ascertain 
its  necessity.  He  is  bound  only  to  ascertain 
that  the  judge  had  jurisdiction,  and,  finding 
that  he  had,  the  truth  of  the  record  In  other 
respects  may  be  assumed."  Webb  et  al.  v. 
Keller  et  al.,  89  La.  Ann.  55,  1  South.  423 ; 
Linman  et  al.  v.  RIgglns,  40  La.  Ann.  761, 
5  South.  49,  8  Am.  St.  Rep.  549;  Succession 
of  Thomas,  314  La.  693.  38  South.  519;  Mun- 
day  v.  Kaufman,  48  La.  Ann.  591,  19  South. 
619. 

"Where  the  object  of  the  sale  of  succession 
property  is  the  payment  of  debts,  citation  to  the 
heirs  and  the  advice  of  a  family  meeting  are  not 
required  by  law."  Carter  v.  McManus,  15  La. 
Ann.  676;  Irwin  v.  Flynn,  110  La.  829.  34 
Sooth.  794. 

Counsel  for  plaintiffs  predicates  his  argu- 
ment upon  certain  elementary  propositions, 
viz..  that  the  heir  is  called  to  the  inheritance 
immediately  upon  the  death  of  the  person  to 
whom  he  succeeds;  that  a  succession  falling 
to  a  minor  is  accepted  with  benefit  of  Inven- 
tory, by  operation  of  law;  that  the  immov- 
ables of  a  minor  cannot  be  alienated,  save  in 
compliance  with  the  conditions  prescribed  by 
law;  that,  upon  the  dissolution  of  a  commu- 
nity, owing  no  debts,  the  heirs  of  the  deceas- 
ed spouse  become  the  owners  of  the  interest 
of  such  spouse  in  the  immovables  of  the  com- 
munity; and  that  a  tutor,  administering, 
cannot  sell  such  property  belonging  to  his 
minor  wards,  to  pay  debts  incurred  by  him 
for  the  purposes  of  his  administration.  He 
also  suggests  that  It  is  only  in  insolvent  suc- 


cessions that  the  $1,000  allowed  the  widow, 
under  Rev.  Civ.  Code,  art.  3252,  can  be  claim- 
ed, and  that  "the  necessitous  circumstances 
of  a  widow  are  to  be  determined  by  her  cir- 
cumstances during  her  husband's  life." 

The  argument  built  on  these  propositions, 
and  upon  the  assumption  that  the  succession 
of  Marcel  Granger  owed  no  debts,  is  that,  ow- 
ing no  debts,  it  required  no  administration, 
and  the  minor  children  became,  at  once, 
the  owners  of  the  property.  But  the  ques- 
tions whether  it  owed  debts,  and  whether 
it '  required  administration,  were  judicial 
questions,  which  the  district  court  alone  was 
authorized  to  determine,  and  its  judgment  up- 
on which  constituted  the  basis  of  its  order 
for  the  sale  here  attacked. 

It  is  true  that  the  finding  of  the  court,  as 
to  the  existence,  amount,  and  character  of  the 
debts,  is  not,  when  so  made,  conclusive,  for 
all  purposes,  but,  under  the  settled  jurispru- 
dence of  this  court,  It  is  so  far  conclusive  as 
to  protect  a  purchaser  of  property,  sold  to 
pay  debts,  who  buys  in  good  faith  and  In  re- 
liance upon  such  finding  and  upon  the  order 
of  sale  predicated  thereon. 

The  judgment  appealed  from  Is  therefore 
affirmed. 

BREAUX,  C.  J.,  and  PROVOSTY,  Jn  con- 
cur in  the  decree. 


(121  La.) 
No.  17,138. 
STATE  v.  THOMPSON. 
(Supreme  Court  of  Louisiana.    June  22,  1908.) 

1.  Courts — Sessions — Fixing  Adjournment. 

Under  the  present  Constitution  the  terms  of 
the  district  courts,  outside  of  the  parish  of  Or- 
leans, are  continuous  during  10  months  of  the 
year,  and  the  fixing  of  sessions  as  a  matter  of  con- 
venience does  not  affect  the  authority  of  the  judge 
to  sit  at  any  time  in  any  of  the  parishes  of  his 
district  when  the  public  business  may  require  it. 
An  order  of  the  judge  to  adjourn  the  session 
to  another  date  may  be  entered  on  the  minutes 
nunc  pro  tunc  at  any  time. 

2.  Criminal  Law  —  Continuance  —  Discre- 
tion. 

A  motion  for  a  continuance  on  the  ground 
of  the  absence  of  nonresident  witnesses  address- 
es itself  to  the  discretion  of  the  trial  judge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  8  1311.] 

(Syllabus  by  the  Court.) 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Vernon;  John  Bachman 
Lee,  Judge. 

Will  Thompson  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

Dennis  Miller  Shollars,  for  appellant. 
Walter  Guion,  Atty.  Gen.,  and  James  Wilson 
Parsons,  Dist.  Atty.  (Lewis  Guion,  of  coun- 
sel), for  the  State. 

LAND,  J.  Defendant  convicted  of  murder, 
without  capital  punishment,  appeals  from 
a  sentence  of  imprisonment  at  bard  labor 
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for  life,  and  relies  for  reversal  on  several 
bills  of  exception. 

1.  The  Indictment  was  returned  by  the 
grand  Jury  on  November  18,  1907,  and  on 
November  19,  1907,  the  defendant  was  ar- 
raigned without  prejudice  and  pleaded  not 
guilty.  On  the  21st  of  the  same  month  the 
defendant  moved  to  quash  the  indictment  on 
the  ground  that  the  grand  Jury  was  without 
legal  authority  to  act  in  the  premises,  because 
the  term  at  which  the  indictment  was  found 
was  not  a  regular  criminal  term  of  the  court, 
but  a  special  term  not  regularly  ordered  and 
notified.  The  evidence  taken  on  this  motion 
to  quash  shows  that  the  regular  criminal 
term  to  commence  on  the  fourth  Monday  in 
August,  1907,  was  not  held,  but  was  ad- 
journed. There  is  some  dispute  as  to  whether 
or  not  the  court  was  adjourned  sine  die  by 
the  sheriff,  but  the  evidence  is  clear  that 
the  judge  ordered  the  court  to  be  adjourned 
until  the  second  Monday  In  November,  and 
instructed  that  a  venire  of  jurors  be  drawn 
and  summoned  for  that  date.  The  clerk, 
through  inadvertence,  did  not  enter  the  order 
on  the  minutes.  It  further  appears  that  this 
adjournment  was  made  at  the  unanimous 
request  of  the  members  of  the  local  bar  and 
of  the  officers  of  the  court  On  the  trial  of 
the  motion  to  quash  the  judge  ordered  the 
clerk  to  correct  the  minutes  of  the  regular 
term  to  show  what  had  occurred.  The  record 
does  not  show,  but  the  presumption  is  that 
the  minutes  were  corrected  as  ordered. 

Under  the  Constitution  of  1898,  the  ses- 
sions of  district  courts,  outside  of  the  parish 
of  Orleans,  are  continuous  during  10  months 
of  the  year.  The  fixing  of  sessions  in  dis- 
tricts composed  of  more  than  one  parish  does 
not  affect  the  authority  of  the  judge  to  sit 
at  any  time  in  any  of  the  parishes  of  his 
district  when  the  public  business  may  require 
It.  District  courts  are  always  open,  and  the 
proceedings  held  to  be  in  open  court,  while 
the  judge  Is  on  the  bench.  State  v.  Freddy, 
118  La.  468,  43  South.  53.  Hence,  during 
the  10  months,  the  session  in  law  is  contin- 
uous, and  the  designation  of  certain  weeks 
for  civil  or  criminal  business  is  merely  for 
convenience.  The  correction  of  the  minutes 
disposes  of  this  bill,  but,  If  it  were  other- 
wise, we  see  no  legal  objection  to  the  court 
sitting  at  any  time  to  try  the  cause,  provid- 
ed the  parties  had  sufficient  notice  of  the 
hearing. 

2.  The  motion  to  set  aside  the  fixing  of  the 
case  is  without  merit  On  March  31,  1908, 
the  cause  was  fixed  for  trial  on  April  27, 
1908.  The  junior  counsel  for  defendant  was 
present  and  made  no  objection.  The  remedy 
of  defendant  was  by  proper  showing  for 
a  continuance  when  the  case  was  called. 

3.  Defendant's  motion  for  a  continuance 
Is  based  on  the  absence  of  his  witnesses 
from  the  parish  and  state.  The  motion  re- 
cites that  said  witnesses  are  In  the  state  of 
Texas  where  they  reside,  but  that  defendant 
can  locate  and  obtain  the  presence  of  these 


witnesses  at  the  next  term  of  the  court  The 
trial  Judge  ruled  that  no  good  reasons  were 
shown  for  a  continuance. 

The  authorities  discountenance  continuan- 
ces on  the  ground  of  the  absence  of  witnesses 
who  are  not  within  the  process  of  the  court 
In  such  cases  an  affirmative  showing  should 
be  made  strong  enough  to  convince  the  court 
that  the  evidence  is  material  and  admissible ; 
that  due  diligence  has  been  exercised;  and 
that  the  absent  witnesses  can  and  will  be 
produced  at  the  future  time.  State  v.  Duffy. 
39  La.  Ann.  419,  2  South.  184.  On  a  much 
stronger  showing,  it  has  been  held  that  the 
question  of  a  continuance  on  the  ground  of 
the  absence  of  nonresident  witnesses  is  a 
matter  within  the  discretion  of  the  trial 
judge.  State  v.  Nash,  45  La.  Ann.  1139,  1140, 
13  South.  732,  734. 

The  motion  for  a  new  trial  raises  no  ques- 
tions of  law  for  review. 

Judgment  affirmed. 


(121  La.) 
No.  17,067. 

FOSTER,  GLASSEL  CO.  v.  KANSAS  CITY 

SOUTHERN  RY.  CO. 
In  re  KANSAS  CITY  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Louisiana.    June  22,  1908.) 

1.  Carriers  —  Freight  Rates  —  Schedule 
Governs. 

A  Bhipper  who  has  obtained  from  a  common 
carrier  a  special  lower  rate  than  the  published 
schedule  has  no  ground  upon  which  he  can 
maintain  a  claim  to  the  special  rate  in  opposi- 
tion to  the  schedule  rate. 

2.  Same—  Reg ulably  Established  Locals, 

If  there  is  no  through  rate  from  point  of 
origin  to  destination  of  a  through  shipment  pro- 
vided, the  lowest  combination  of  special  rates 
via  the  route  over  which  the  shipment  mores 
is  the  lawful  rate,  despite  the  erroneous  rating 
given  by  the  railroad  clerk  or  agent 

3.  Same— No  Action  to  Have  Amount  Col- 
lected Returned. 

The  rate  collected  was  the  regularly  estab- 
lished local  rate  applicable  to  the  movement  of 
the  shipment.  Where  there  are  no  through  rates, 
local  published  rates  suffice- locals  and  propor- 
tionals. 

4.  Same— Rates  Reasonable. 

Charges  according  to  published  rates  with 
sanction  of  Interstate  Commerce  Commission 
are  prima  facie  correct  Burlington  R.  R.  v. 
Day,  82  Iowa  312,  48  N.  W.  98,  12  L.  R.  A. 
436,  31  Am.  St.  Rep.  477. 
(Syllabus  by  the  Court.) 

Certiorari  to  Court  of  Appeal,  Parish  of 
Caddo. 

Action  by  the  Foster,  Glaasel  Company 
against  the  Kansas  City  Southern  Railway 
Company.  Judgment  for  plaintiff  was  af- 
firmed by  the  Court  of  Appeal,  and  defendant 
applies  for  certiorari  or  writ  of  review.  Re- 
versed. 

Alexander  &  Wilkinson,  for  applicant  Hall 
&  Jack,  for  respondent 

On  Rehearing. 

BREAUX,  C.  J.  There  was  no  published 
through  rate  from  the  point  of  shipment  and 
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the  destination  of  the  freight.  There  was  a 
published  local  rate  between  different  places 
on  the  way. 

The  question  is  whether  the  carrier  had 
the  right  to  collect  rates  fixed  by  the  Com- 
mission from  the  one-  point  to  the  intermedi- 
ate point  and  then  to  Shreveport  although 
there  was  no  through  rata 

The  agent  at  the  initial  station  furnished  a 
Iowot  rate  to  plaintiffs  than  the  schedule  rate. 

Plaintiffs  charged  that  the  sum  of  the  local 
rates  was  excessive. 

That  was  the  amount  which  was  collected 
from  the  defendant  and  paid  under  protest. 
Plaintiffs  sued  for  the  difference  in  the 
amount  between  the  amount  furnished  to 
them  by  the  agent  and  the  schedule  rate,  con- 
sisting of  the  sum  of  the  local  rates. 

We  are  constrained  to  arrive  at  the  conclu- 
sion that,  although  there  is  no  through  rate, 
It  Is  not  left  to  the  carrier  to  make  rates. 
The  purpose  is  to  avoid  difference  In  rates  and 
discrimination. 

It  was  a  mistake  on  the  part  of  the  clerk 
or  agent  who  furnished  to  plaintiffs  the  in- 
formation which  induced  them  to  have  their 
property  shipped  as  stated  by  them.  There 
were  local  rates,  and  they  must  be  taken  as 
governing. 

Under  the  law  the  railroad  "had  no  option 
but  to  collect  the  charges  which  they  did." 
See  Report  and  Order  of  the  Commission, 
No.  1,048. 

The  following  is  a  brief  statement  of  facts 
agreed  upon  between  counsel  for  plaintiffs 
and  counsel  for  defendants: 

"It  is  further  admitted  that  the  rate  collected 
was  the  sum  of  the  local  fixed  and  published  by 
the  Interstate  Commission  from  Stillwater  to 
an  intermediate  point  and  from  the  intermediate 
point  to  Shreveport;  and  that  there  was  no 
through  rate  at  that  time  between  Stillwater 
and  Shreveport  established  by  the  Commission; 
and  the  amount  sued  for  is  the  difference  be- 
tween the  rate  quoted  by  defendant's  agent  and 
the  sum  of  the  local  rates  fixed  by  the  Commis- 
sion." 

It  being  admitted  that  there  were  published 
local  rates  approved  by  the  Commission,  il 
follows  that  the  following  Is  pertinent.  One 
■who  has  obtained  from  the  carrier  trans- 
portation of  goods  from  one  state  to  another, 
at  a  rate  specified  In  the  bill  of  lading  less 
than  the  published  schedule  of  rate,  filed  and 
approved  by  the  Interstate  Commerce  Com- 
mission, and  In  force  at  the  time,  whether  or 
not  he  knew  Aat  the  rate  obtained  was  less 
than  the  schedule  rate,  is  not  entitled  to  re- 
cover the  goods  or  damages  for  detention  up- 
on the  tender  made  of  the  amount  of  the 
charges  named  in  the  bill  of  lading.  Texas 
&  Pacific  v.  Mugg  &  Dryden,  202  U.  S.  245, 
26  Sup.  Ct.  630,  50  L.  Ed.  1011. 

All  the  authorities  are  to  the  same  effect 
The  question  here  (urged  by  plaintiffs)  is 
specially  that,  as  there  was  no  through  rate, 
the  defendant  could  carry  out  the  agreement 
of  its  agent,  which  had  been  made  without 
regard  to  the  special  rates  combined. 


All  the  decisions  hold  that  there  should  be 
no  discrimination — no  favoritism.  The  law 
Is  imperative.  Despite  the  imperativeness  of 
the  law,  if  it  be  as  plaintiffs  contend,  there 
would  be  very  little  check  on  the  carrier  If 
it  chose  to  take  advantage  of  the  fact  that 
there  is  no  through  rate. 

Judge  Cooley  of  the  Commission  is  quoted 
by  plaintiffs  as  having  said: 

"Beyond  question,  the  carrier  must  judge  for 
itself  what  are  substantially  different  conditions 
and  circumstances  which  preclude  a  special  rate, 
rebate  or  drawback  which  is  made  unlawful. 
*  •  *  The  carrier  judges  on  peril  of  conse- 
quences, but  the  special  rate,  rebate,  or  draw- 
back which  it  grants  is  not  illegal  when  it  turns 
out  that  the  circumstances  and  conditions  were 
not  such  as  to  forbid  it" 

The  foregoing,  quoted  by  plaintiff  in  argu- 
ment Is  embodied  in  the  case  of  Interstate 
Commission  v.  Alabama  M.  R.,  168  U.  S.  169, 
18  Sup.  Ct.  45,  42  L.  Ed.  414. 

We  do  not  consider  that  the  excerpt  Is  di- 
rectly pertinent 

The  circumstances  and  conditions  In  the 
case  here  were  such  as  to  forbid  the  rate,  as 
there  were  schedule  rates  by  which  the  par- 
ties should  have  been  governed. 

The  Interstate  Commission  holds  as  fol- 
lows, to  wit: 

"That  the  practice  on  the  part  of  carrier  of 
accepting  and  transporting  through  shipments, 
as  to  which  no  joint  rate  applies,  upon  rates 
made  up  by  combination  of  the  rates  of  several 
carriers  participating  in  the  movement  and  of 
collecting  as  delivery  carrier  the  aggregate  charge 
of  the  several  carriers  upon  such  shipments,  and 
of  accounting  to  the  several  carriers  for  their 
portions  of  such  charges  is  universal.  That  cus- 
tom has  the  same  binding  effect  as  a  joint  rate 
as  between  carriers  themselves,  and  as  between 
carriers  and  shippers.  Therefore  carriers  may  ap- 
ply to  through  shipments  rates  to  and  from  sta- 
tions to  and  from  which  there  is  no  applicable 
published  rate  by  using  lawful  published  bases, 
locals,  or  proportionals  in  connection  with  their 
lawfully  published  tariffs." 

The  foregoing  is  an  excerpt  from  page  10, 
Rules  and  Regulations  of  the  Interstate  Com- 
merce Commission,  approved  March  1,  1908. 

The  foregoing  gives  recognition  to  publish- 
ed local  schedule.  On  the  next  page,  same 
rules  and  regulations,  Is  published  the  fol- 
lowing: 

"If  no  specific  rate  from  point  of  origin  to 
destination  of  through  shipments  is  provided 
and  no  specific  manner  of  construing  combina- 
tion rates  for  it  is  prescribed,  the  lowest  com- 
bination of  rates  applicable  by  the  route  over 
which  the  shipment  moves  is  the  lawful  rate 
for  that  shipment." 

Here,  again,  recognition  is  given  to  a  com- 
bination of  rates  as  making  up  a  special 
schedule  of  rates. 

In  one  of  the  published  decisions  of  the 
Commission,  that  body  announces  one  of  its 
rulings  as  follows: 

"No  joint  rate  was  in  effect  over  this  road  at 
the  time  the  shipment  moved,  and  the  rate  col- 
lected was  the  regularly  established  local  appli- 
cable to  such  shipments  between  the  points 
named." 
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And,  again,  the  Commission  announces: 

"The  statute  is  mandatory  in  requiring  car- 
riers to  collect  their  published  tariffs,  and  this 
commission  had  no  authority  to  vary  that  tar- 
iff." 

See,  also,  Poor  Grain  Co.  v.  Railway  Oo. 
(decided  by  Commissioner  Harlan,  July  8, 
1907). 

True,  as  contended  by  plaintiffs,  defendants 
had  no  through  rates,  but  there  were  publish- 
ed rates  on  each  of  the  connecting  lines. 
They  were,  by  law,  made  the  basis  upon 
which  to  charge. 

The  experiment  of  violating  the  Interstate 
Commerce  Act  Is  expensive.  Laws  must  be 
carefully  followed  by  carriers  and  shippers, 
who  can  find  scant  support  in  the  error  of 
a  clerk  or  local  agent  in  fixing  rates  at  an 
amount  less  than  the  published  schedule. 

Plaintiffs'  other  contention  Is  that  the 
schedule  rate  charged  was  excessive. 

The  schedule  of  rate  is  prima  facie  evi- 
dence of  their  reasonableness.  Burlington  R. 
R.  v.  Day,  82  Iowa,  312,  48  N.  W.  98,  12  L.  R. 
A.  436,  31  Am.  St.  Rep.  477. 

Besides,  there  Is  no  evidence  before  us  of 
excessive  rates. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  our  former  decree  be  reinstated  as 
the  judgment  of  this  court ;  and  it  is  ordered, 
adjudged,  and  decreed  that  the  judgments  of 
the  district  court  and  of  the  Court  of  Appeal 
are  avoided,  annulled,  and  reversed,  as  here- 
tofore decreed. 


(121  La.) 
No.  17,136. 
STATE  v.  BARRETT  et  al. 
(Supreme  Court  of  Louisiana.   June  23,  1908.) 

1.  Forgery — Altering  Forged  Instrument. 

To  alter  a  forged  instrument  is  to  contrib- 
ute towards  the  forgery  thereof. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  8  21.] 

2.  Same  —  Uttebing  Fobged  Instbuments— 
Statutes. 

Rev.  St.  8  833,  making  it  a  crime  to  forge 
or  alter  instruments  with  intent  to  defraud,  and 
to  "alter  or  publish"  as  true  a  forged  instru- 
ment, does  not  make  it  an  offense  to  utter  a 
forged  instrument,  though  the  quoted  word  "al- 
ter" is  a  misprint  for  the  word  "utter,"  which 
error  the  court  cannot  correct. 

3.  Indictment  and  Infobmation— Unneces- 
sary Words— Subplusage. 

Unnecessary  words  in  an  indictment  may 
be  rejected  as  surplusage,  and  are  harmless  so 
long  as  they  do  not  negative  the  offense  meant 
to  be  charged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  6  311.] 

4.  Fobgeby  —  Publishing  Forged  Instbu- 

MENT— I NDICTMENT— SUFFICI ENCY— ' '  UTTEB'  ' 

— "Publish." 

An  indictment  alleging  that  accused  did 
"utter  and  publish"  as  true  a  forged  instrument 
states  an  offense  under  Rev.  St.  §  833,  making 
it  an  offense  to  "alter  or  publish"  as  true  a 
forged  instrument,  since  the  word  "utter"  is  mere 


surplusage,  and  does  not  show  that  accused  did 
not  commit  the  offense  of  publishing,  the  words 
"utter"  and  "publish"  conveying  the  mean  in  e  of 
disposing  of  the  forged  instrument,  and  having 
about  the  same  meaning  (citing  Words  and 
Phrases,  verba  "Utter  and  Publish"). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  5847;  vol  8,  pp.  7251- 
7262.] 

5.  Criminal  Law— Fobmeb  Jeopabdt. 

Since  the  evidence  which  will  support  an 
indictment  for  publishing  a  forged  instrument  is 
not  sufficient  for  a  conviction  for  the  forger; 
thereof,  the  acquittal  on  the  charge  of  forgery  is 
not  a  bar  to  a  prosecution  for  publishing  the 
forged  instrument. 

Appeal  from  First  Judicial  District  Court. 
Parish  of  Caddo ;  Andrew  Jackson  Mnrff, 
Judge. 

George  Barrett  and  another  were  convict- 
ed of  publishing  a  forged  Instrument,  and 
they  appeal.  Affirmed. 

Cal.  D.  Hicks,  for  appellant  Oliver.  Wal- 
ter Gulon,  Atty.  Gen.,  and  William  Hampton 
Scheen,  Acting  Dist.  Atty.  (Lewis  Guion,  of 
counsel),  for  the  State. 

PROVOSTY,  J.  The  first  part  of  section 
833,  Rev  St.,  makes  It  a  crime  to  "forge  or 
counterfeit,  or  falsify,  make  or  alter"  certain 
named  Instruments,  with  Intent  to  Injure  or 
defraud ;  and  the  second  part  of  the  section 
makes  it  a  crime  to  "alter  or  publish"  as 
true  any  of  these  same  Instruments  when  for- 
ged, with  the  same  Intent.  The  charge 
against  defendant  is  that  with  said  intent  he 
did  "utter  and  publish"  as  true  a  forged  in- 
strument of  the 'kind  named.  He  demurred, 
on  the  ground  that  the  Indictment  did  not 
set  forth  any  crime  known  to  our  law ;  and. 
as  on  a  previous  indictment  he  had  been  tried 
and  acquitted  of  having  forged  the  instru- 
ment in  question,  he  also  pleaded  autrefois 
acquit.  The  pleas  were  overruled,  and  be 
was  tried  and  convicted,  and  sentenced,  and 
has  appealed. 

It  will  be  noted  that  the  statute  reads  "al- 
ter or  publish" ;  whereas  the  Indictment 
reads  "utter  and  publish."  The  word  "alter" 
in  the  statute  is,  we  believe,  a  misprint  for 
"utter."  If  it  were  not,  the  second  part  of 
the  section  would,  in  so  far  as  the  alterinz 
of  Instruments  was  concerned,  be  but  a  rep- 
etition of  the  first  part ;  it  would  make  that 
a  crime  which  had  already  been  made  a 
crime  by  the  first  part  For,  to  alter  a  for- 
ged Instrument  Is  to  contribute  towards  the 
making  of  it,  that  is  to  say,  to  "forge  it.  Tbe 
French  text  of  the  original  statute.  Act  1S1*. 
p.  172,  shows  that  the  word  "alter"  is  a  mis- 
print for  "utter."  Strange  to  say,  the  mis- 
print was  reproduced  in  the  Revisions  of  1ST* 
and  1870.  While  we  are  convinced  of  the  mis- 
print, however,  we  are  powerless  to  rectify 
it;  for,  as  a  matter  of  fact,  the  Legislature 
has  not  thus  far  said  that  to  utter  a  forged 
instrument  shall  be  a  crime. 

But  this  statute  does  say  that  to  publish 
such  an  instrument  shall  be  a  crime,  and  the 
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defendant  IS  charged  With  having  published 
the  Instrument  In  question.  The  presence  of 
the  word  "utter"  In  the  Indictment  can  do  no 
barm;  It  Is  mere  surplusage.  It  does  not 
show,  or  tend  to  show,  that  the  defendant 
did  not  commit  the  crime  of  publishing  the 
Instrument  In  question ;  and  the  rule  is  that 
unnecessary  words  in  an  Indictment  may  be 
rejected  as  surplusage,  and  are  harmless, 
so  long  as  they  do  not  negative  the  offense 
meant  to  be  charged.  Bishop  Crlm.  Pro.  (4th 
Ed.)  pp.  298,  301,  88  478,  482.  So  well 
recognized  is  this  that  we  have  no  hesitation 
in  saying  that  the  expression  to  the  contrary 
In  the  opinion  on  application  for  rehearing 
in  the  case  of  State  v.  Anderson,  SO  La.  Ann. 
665,  must  have  been  made  without  due  con- 
sideration of  the  matter.  The  words  "utter" 
and  "publish"  have  In  law  nearly  the  same 
meaning;  hence,  It  is  not  possible  that  the 
joining  of  the  two  words  In  an  indictment 
should  vitiate  It.  That  the  two  words  have 
about  the  same  meaning,  see  Bouvler  Law 
Die,  and  Words  and  Phrases,  verba,  "Utter 
and  Publish."  In  fact,  the  two  words  are  al- 
most invariably  linked  together  In  the  books 
for  more  fully  conveying  the  meaning  of  put- 
ting off  or  disposing  of  the  forged  Instrument. 

"Passing  to  the  plea  of  autrefois  acquit,  we 
can  dispose  of  It  by  saying  that  the  evidence 
which  will  support  an  Indictment  for  publish- 
ing will  not  be  sufficient  for  a  conviction  on 
an  Indictment  for  forgery;  and  that  there- 
fore the  acquittal  on  the  latter  charge  cannot 
serve  as  a  basis  for  autrefois  acquit  on  the 
former.  State  v.  Williams,  45  La.  Ann.  936, 
12  South.  932. 

A  bill  of  exception  was  reserved  to  the  ac- 
tion of  the  court  In  permitting  the  cross-ex- 
amination of  the  defendant  to  be  resumed 
after  it  had  been  Interrupted  by  some  ques- 
tions put  by  the  judge  himself.  This  bill  can 
hardly  have  been  intended  seriously. 

Judgment  affirmed. 


(121  La.) 
No.  16,958. 

CLOUD  et  ux.  v.  ALEXANDRIA  ELECTRIC 
RYS.  CO. 

(Supreme  Court  of  Louisiana.    June  22,  1908.) 

1.  Strekt  Railroads— Injuries  to  Persons 
on  Track  —  Negligence  —  Acts  Constitu- 
ting. 

A  motorman  of  an  electric  street  car  who 
sees  a  child  playing  upon  one  of  the  sidewalks, 
and  in  the  discharge  of  bis  duty  to  others,  who, 
for  aught  be  knows,  may  be  in  danger,  turns 
his  eyes  in  another  direction,  is  guilty  of  no 
negligence  in  failing  to  see  the  child  leave  the 
sidewalk  and  run  in  the  direction  of  the  ap- 
proaching car,  and  where  it  appears-  that  he  saw 
the  child  a  moment  afterwards  running  towards 
the  track,  but  too  late  to  enable  him  to  stop  the 
car,  though  he  did  all  that  could  then  be  done  to 
stop  it,  the  blame  for  the  resulting  tragedy  can- 
not be  laid  at  his  door. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  8  202.J 


2.  Same. 

Where,  in  the  case  presented  for  decision, 
the  evidence  leaves  no  room  for  doubt  that  the 
motorman  did  all  that  the  most  competent  mo- 
torman could  have  been  expected  to  do  to  avert 
the  accident,  the  question  whether,  under  other 
circumstances,  he  would  have  done  as  much,  or 
by  reason  of  his  youth  and  alleged  inexperience 
would  have  been  unequal  to  an  emergency  with 
which  he  might  have  been  confronted,  becomes 
irrelevant. 

3.  Same— Competent  Emplot£s— -Motormen. 

There  appears  to  be  nothing  in  the  handling 
of  an  electric  street  car  which  demands  that 
a  person,  otherwise  competent,  should  have  more 
instruction  and  experience  than  may  be  acquired 
during  four  months'  service  as  conductor  and 
one  month's  service  as  motorman. 

4.  Same. 

A  motorman  should  be  cautious,  alert,  and 
physically  capable.  Alertness  and  physical  ca- 
pacity are  as  likely  to  be  possessed  by  a  youth 
of  17  as  by  an  older  person.  Caution  is,  or- 
dinarily, the  attribute  of  age,  and  where,  as  in 
the  position  of  motorman,  caution  is  required, 
and  human  life  depends  upon  its  exercise,  the 
employment  of  one  who  has  not  attained  the  age 
at  which,  by  consensus  of  opinion,  the  judgment 
is  sufficiently  matured  to  enable  him  to  assume 
the  administration  of  his  own  affairs,  is  hazard- 
ous, and,  if  disaster  follows,  throws  upon  the 
employer  an  additional  burden  of  proof. 

(Syllabus  by  the  Court) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides-;  Wilbur  Plsk  Black- 
man,  Judge. 

Suit  by  Marion  C.  Cloud  and  wife  against 
the  Alexandria  Electric  Railways  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Reversed,  and  suit  dismissed. 

Blackman  &  Overton  and  White,  Thorn- 
ton &  Holloman,  for  appellant.  Robert  P. 
Hunter  &  Sons,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiffs  sue  to  recover  the 
damages  resulting  to  them  by  reason  of  the 
death  of  their  little  daughter,  about  two 
years  and  eight  months  old,  who  was  killed 
by  one  of  defendant's  cars;  the  facts  of  the 
case,  as  disclosed  by  the  evidence  In  the  rec- 
ord, being  as  follows: 

Plaintiffs  came  into  Alexandria,  from  the 
country,  on  January  1,  1907,  bringing  with 
them  four  children  under  6  years  of  age,  viz., 
two  boys,  the  little  girl  who  was  killed,  and 
an  Infant  about  13  months  old.  Whilst  the 
father  was  engaged  elsewhere,  the  mother, 
with  the  children,  went  to  Koorle's  store — 
situated  about  the  middle  of  the  block,  on 
Monroe  street,  between  Sixth  and  Seventh, 
and  seated  herself,  with  the  baby  in  her  arms, 
in  a  chair  either  In  or  just  outside  the  front 
door,  where  she  could  see  the  children,  who 
Just  before  the  accident,  with  two  of  Mr.  Koor- 
le's children,  were  playing  on  the  sidewalk 
a  little  farther  along,  In  the  direction  of 
Seventh  street.  Monroe  street,  It  may  be 
stated,  is  32  feet  wide  between  the  curbs,  is 
paved  with  gravel,  and  has  a  street  railway 
track  4  feet  wide,  running  through  the  mid- 
dle of  it  so  that  the  roadways  on  either  side 
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of  the  track  are  each  14  feet  wide;  the  side- 
walks being  each  10  feet  wide. 

The  car  which  Inflicted  the  injury  was  29 
feet  long  and  weighed  15,000  pounds.  It 
was  propelled  by  electricity,  and  came  Into 
Monroe  street  at  Fourth,  the  machinery  be- 
ing so  adjusted  that  it  could  not  be  made  to 
attain  a  greater  speed  than  8  miles  an  hour, 
at  (or  about)  which  speed  It  was  moving  when 
the  motorman  first  saw  the  little  girl.  Short- 
ly after  the  car  had  passed  Seventh  street, 
the  little  girl,  being  then  on  the  sidewalk, 
at  a  point,  say,  45  or  50  feet  In  front  of  the 
car,  suddenly  ran  towards  the  other  side  of 
the  street,  obliquing  In  the  direction  of  the 
approaching  car.  The  testimony  of  the  moth- 
er as  to  her  movements  Is  as  follows: 

"The  child  was  playing,  and  they  had  the  two 
little  girls  in  a  wagon  and  were  playing  be- 
tween the  stores.  I  took  a  seat  to  watch  them 
—that  they  did  not  go  on  the  street— and  she 
took  a  notion  to  come  back  to  me  and  run 
across  the  street  and  I  saw  her,  and  she  was 

i'ust  leaving  the  sidewalk.  *  *  •  I  don't 
mow  if  she  was  in  the  alleyway,  between 
the  stores,  or  come  out  on  the  sidewalk,  play- 
ing. She  was  there  when  I  first  saw  her  and 
heard  the  street  car  coming,  and  then  I  looked 
for  her,  and  when  I  saw  her  she  was  leaving 
the  sidewalk  in  a  run.  *  *  *  She  ran  across 
the  street— the  tracks,  you  know— and  the  street 
car,  it  was  coming  down  this  way,  and  she  ran 
to  get  across.  She  did  not  run  straight  across, 
kind   of  catacornered  across— angling  across. 

*  *  *  I  saw  her  go  from  the  sidewalk  in  a 
run.  *  *  *  It  [the  car]  must  have  been  45 
or  50  feet,  no  less  than  that  [from  the  child]. 

•  •  *  She  never  Btopped.  She  kind  of  came 
to  a  halt,  in  running  so  fast,  when  she  was  right 
close  up  to  It.  She  did  not  stop.  *  *  •  I 
had  taken  a  seat  in  front  to  watch  the  children 
and  hear  the  car  coming,  and  looked  to  see 
when  she  started  across,  and,  when  I  first  saw 
her,  she  was  leaving  the  sidewalk,  and  was 
going  in  a  run.  *  •  •  Q.  And  the  child 
went,  in  a  run,  towards  the  center  of  the  street? 
A.  Yes,  sir." 

The  motorman  says: 

"When  I  first  noticed  the  child  it  was  playing 
on  the  sidewalk.  I  never  paid  particular  atten- 
tion knowing  it  was  in  perfect  safety.  The  next 
movement  [possibly  moment]  I  noticed  the  child 
had  left  the  sidewalk,  and  was  attempting  to 
cross  the  street.  *  *  *  The  child  came  run- 
ning towards  the  car,  across  the  street.  I  was 
within  15  feet  of  the  child.  Of  course,  I  en- 
deavored, to  stop  my  car  and  used  every  effort 
to  stop  it.  Anyway,  I  could  not  stop  it  be- 
fore running  over  the  child.  •  *  *  If  it  had 
been  my  mother  I  could  not  have  done  any 
more." 

The  evidence  shows  that,  under  the  most 
favorable  circumstances  (i.  e.,  If,  for  the  pur- 
poses of  an  experiment,  the  motorman  had 
been  warned  that  he  would  be  called  upon  to 
stop  the  car  within  the  shortest  possible  dis- 
tance), the  car  could  not  have  been  stopped 
within  less  than  30  feet,  and  that  a  stop  with- 
in 45  feet,  from  the  moment  of  an  unexpected 
call,  Is  as  good  as  can  reasonably  be  hoped 
for,  the  difference  in  the  distance  represent- 
ing but  little  more  (in  the  case  of  a  car  run- 
ning at  8  miles  an  hour)  than  one  second  of 
time.  Taking  the  testimony  of  the  mother  of 
the  child  and  of  the  motorman,  in  connec- 


tion with  other  testimony  relating  to  the 
matter,  it  appears  that  the  car  was  stopped 
within  40  feet  or  less  from  the  moment 
that  the  motorman  saw  the  child  running 
towards  the  track,  which  (it  being  shown 
that  the  car  and  Its  appliances  were  in  per- 
fect order),  was  all  that  could  be  done.  There 
were  several  witnesses  who  saw  the  child, 
for  the  first  time,  on  the  track,  within  a  few 
feet  of  the  approaching  car,  and  who  testify 
to  the  efforts  of  the  motorman  to  stop  the 
car.  There  were  none  who  even  suggested 
that  It  was  possible  for  him  to  do  so,  at  any 
time  between  the  moment  when  the  neces- 
sity became,  or  should  have  become,  appar- 
ent to  him,  and  the  moment  when,  having 
slipped  on  the  further  rail,  the  child  was  run 
over.  The  motorman  was  17  years  and  3 
months  old,  at  the  time  of  the  accident;  his 
height  was  5  feet  9%  inches;  his  weight,  be- 
tween 140  and  150  pounds.  He  had  the  ap- 
pearance of  a  man,  and,  before  entering  into 
the  service  of  the  defendant  company,  had 
been  doing  the  work  of  a  man  on  a  farm. 
He  had  been  in  defendant's  employ  for  about 
five  months  before  the  accident;  four  months 
as  conductor,  during  which  time  he  had  bad 
some  instruction  and  experience  as  motor- 
man,  and  one  month  as  motorman.  He  was 
intelligent,  alert,  and  physically  capable. 

A  witness  for  plaintiff  testified  that  he 
was  on  the  rear  platform  of  the  car,  and  that 
he  saw  a  colored  man  In  the  street  In  front 
of  the  car  raising  his  hands,  and  beard  him 
shout  Whilst,  however,  there  were  several 
witnesses  who  were  in  better  positions  than 
he  to  see  and  hear  what  took  place  In  front 
of  the  car,  none  of  them,  not  even  the  mother 
of  the  child,  saw  any  one  acting  In  the  man- 
ner referred  to,  and  we  are  satisfied  that  no 
raising  of  hands  or  shouting  was  done  by 
any  one  In  time  to  have  averted  the  accident 
Mrs.  Cloud  herself  testified  that  she  called 
or  "hollered,"  but  she  did  so,  not  only  after 
the  child  had  left  the  sidewalk  "in  a  run." 
but  after  she  had  had  time  to  realize  that  It 
was  running  to  its  death,  which  was  too 
late,  and  she  says: 

"I  don't  know  whether  anybody  heard  me.  or 
not.  I  may  not  have  hollered  as  loud  as  I 
thought  I  did ;  I  was  hurt  so  bad.  *  *  *  I 
was  hollering  to  anybody  that  would  help  me 
to  stop  it." 

There  was  a  verdict  and  judgment  in  the 
district  court,  In  favor  of  plaintiffs,  in  the 
sum  of  $5,000.    Defendant  has  appealed. 

Opinion. 

Counsel  for  plaintiffs  rest  their  case  upon 
the  propositions,  that  It  was  gross  negligence 
in  defendant  to  intrust  the  control  of  a  car. 
propelled  by  electricity  through  the  streets  of 
a  town,  to  "a  mere  stripling  of  a  boy,  without 
age  or  experience";  and  that.  In  view  of  its 
negligence  In  that  respect,  "all  the  presump- 
tions are  against  the  railway  company." 

Conceding,  arguendo,  that  an  older  and 
more  experienced  person  should  have  been  se- 
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lected  for  the  position  of  motorman,  the  fact 
remains  that,  no  matter  how  old  the  motor- 
man  might  have  been,  or  how  experienced, 
he  could  not,  instantly,  have  stopped  the 
car  here  in  question,  weighing  15,000  pounds 
and  moving  at  the  rate  of  8  miles  an  hour 
(or  between  7  and  8  miles);  nor,  as  we  con- 
clude from  the  evidence,  could  he  have  stop- 
ped It  between  the  moment  at  which  the  ne- 
cessity became,  or  should  have  become,  ap- 
parent to  him,  and  the  moment  at  which  the 
child  was  run  over. 

From  the  time  that  he  saw  the  child  ap- 
proaching the  track,  the  situation  was  such, 
so  far  as  he  was  concerned,  that  no  human 
agency  could  have  averted  the  tragedy. 
There  was,  therefore,  no  causal  connection 
between  his  acts,  or  omissions,  within  the 
period  mentioned,  and  the  death  of  the 
child. 

Counsel  say,  in  their  brief: 

"Casteix  [the  motorman],  not  having  seen  the 
child  get  off  the  sidewalk  of  course  did  not 
know  how  long  it  had  been  in  the  street,  when 
he  saw  it  there.  The  fact  that  he  did  not  see 
the  child  leave  the  curb  is  of  great  importance, 
because  it  shows  that  he  was  not  paying  proper 
attention,  and  it  is  fair  to  presume  that  be 
could  have  stopped  the  car  and  saved  the  baby's 
life,  if  he  had  seen  her  when  she  started  across 
the  street." 

The  motorman,  however,  saw  the  child  (as 
did  the  mother,  who  had  taken  her  position 
for  the  purpose  of  watching  it)  in  a  perfectly 
safe  place,  and  he  turned  his  eyes  away 
from  it  In  the  discharge  of  a  duty  that  he 
owed,  perhaps,  to  a  child  that  might  have 
been,  then,  in  the  street,  on  the  other  side 
of  the  track,  and,  the  next  moment,  he  saw 
the  plaintiffs'  child,  in  the  street,  approaching 
the  track,  she  having  reached  that  position 
by  reason  of  an  impulse  that  was  as  unex- 
pected to  the  motorman  as  to  the  mother 
and  a  movement  that  was  as  rapid  as  it  was 
unexpected.  It  is  extremely  doubtful  wheth- 
er Casteix  or  any  other  motorman  could  have 
stopped  the  car  in  time  to  have  averted  the 
accident  even  If  he  had  seen  the  child  leave 
the  sidewalk,  as  the  mother  says,  "in  a  run," 
since  she  ran  at  once  in  the  direction  of  the 
approaching  car  and  of  the  track;  but,  hav- 
ing seen  her  in  safety  on  the  sidewalk,  he  had 
no  more  reason  to  anticipate  her  leaving 
there,  as  she  did,  than  had  the  mother,  and  he 
was,  therefore,  no  more  guilty  of  negligence, 
In  falling  to  see  her  leave,  than  he  would 
have  been  had  he  failed  to  see  another  child 
leave  the  sidewalk,  on  the  other  side  of  the 
street,  at  the  same  moment.  Upon  the  whole, 
the  evidence  leaves  no  room  for  doubt  that 
be  did  all  that  the  most  competent  motor- 
man  could  have  been  expected  to  do  to  avert 
the  accident,  and,  whether  he  would  have 
done  as  much,  under  other  circumstances,  or 
by  reason  of  his  youth  and  alleged  Inexperi- 
ence, he  would  have  been  unequal  to  an 
emergency  by  which  he  might  have  been  con- 
fronted, is  Immaterial  in  this  case.  Inas- 
much, however,  as  plaintiffs'  counsel  argue 


that  It  was  negligence  per  se  for  defendant 
to  put  a  youth  of  17  years  (with  the  limited 
instruction  and  experience  possessed  by  Cas- 
teix), in  charge  of  its  car,  we  will  briefly  con- 
sider that  question. 

There  is  nothing  In  the  record,  nor  do  we 
know  of  anything,  to  justify  the  conclusion 
that  a  man  or  youth,  otherwise  competent, 
should  require  more  Instruction  and  experi- 
ence, in  order  to  enable  him  to  handle  an 
electric  street  car,  than  can  be  obtained  dur- 
ing four  months  of  service  as  conductor  and 
one  month  as  motorman.  It  Is  true  that 
defendant  does  not  show  the  exact  extent 
and  character  of  the  Instruction  given  to  Cas- 
teix while  he  was  acting  as  conductor,  and 
that  might  have  been  important  had  the  ac- 
cident occurred  within  a  shorter  period  aft- 
er he  began  to  act  as  motorman.  But  he  had 
been  acting  as  motorman  for  a  month  when 
the  accident  happened,  and,  assuming  that 
he  possessed  the  other  necessary  qualifica- 
tions, that  experience  ought,  of  Itself,  to 
have  been  sufficient,  without  reference  to  bis 
service  as  conductor.  As  to  the  other  quali- 
fications, a  motorman  should  be  cautious, 
alert,  and  physically  capable.  The  required 
alertness  and  physical  capacity  are  as  likely 
to  be  possessed  by  a  youth  of  17  as  by  an  old- 
er person.  Caution,  upon  the  other  hand,  is 
an  attribute  of  age,  and,  though  we  will  not 
undertake  to  say  that  all  men  of  21  are  more 
cautious  than  all  youths  of  20,  or  even  of 
17,  we  are  of  opinion  that,  where,  as  in  the 
position  in  question,  caution  is  required,  and 
human  life  depends  upon  its  exercise,  the 
employment  of  one  who  has  not  attained  the 
age  at  which,  by  consensus  of  opinion,  the 
judgment  is  sufficiently  matured  to  enable 
him  to  assume  the  administration  of  his  own 
affairs,  Is  hazardous,  and  if  disaster  follows 
throws  upon  the  employer  an  additional  bur- 
den of  proof.  That  burden  the  defendant  in 
this  case  has  discharged. 

It  is  therefore  adjudged  and  decreed  that 
the  verdict  and  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
plaintiffs'  demand  be  rejected,  and  this  suit 
dismissed  at  their  cost,  In  both  courts. 


GAINESVILLE  &  GULF  R.  CO.  v.  PECK. 

(Supreme  Court  of  Florida,  Division  B.  March 
24,  1908.   Rehearing  Denied  May  14,  1908. 
Headnotes  Filed  July  6,  1908.) 

1.  Pleading  —  Dehttbbeb  —  Effect  of  Sus- 
taining in  Pabt. 

When  any  ground  of  demurrer  to  a  declara- 
tion is  sustained,  the  demurrer  to  that  declara- 
tion is  sustained.  In  ruling  upon  a  demurrer 
the  court  either  sustains  or  overrules  the  de- 
murrer generally.  It  is  of  no  consequence  that 
the  cojrt  may,  in  terms,  overrule  one  or  any 
number  less  than  the  whole  of  the  assignments 
of  error.  The  sustaining  of  any  ground  is  as 
effectual  as  the  sustaining  of  the  demurrer  gen- 
erally. The  court  is  not  required  to  specify  the 
particular  ground  or  point  of  law  in  his  ruling 
upon  a  demurrer  where  several  substantial  mat- 
ters of  law  are  stated,  though  it  may  be  more 
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convenient  to  the  party  demurring  for  the  court 
to  do  80. 

2.  Same. 

Where  one  ground  of  the  demurrer  to  the 
declaration  is  sustained  and  other  grounds  there- 
of are  overruled,  the  plaintiff  amenda  the  dec- 
laration, and  the  defendant  does  not  demur  to 
this  amended  declaration,  but  files  pleas  thereto, 
the  demurrer  thus  ruled  upon  does  not  apply 
to  the  amended  declaration.  If  the  defendant 
desires  to  make  a  point  on  the  court's  overruling 
the  other  grounds  of  the  demurrer,  he  should 
specifically  demur  to  the  amended  declaration 
setting  up  those  grounds. 

3.  Railroads— Injuries  to  Licensees— Who 
Abe. 

A  licensee  is  a  person  who  is  neither  a  pas- 
senger, servant,  or  trespasser,  and  not  standing 
in  any  contractual  relation  to  the  railroad,  and 
is  permitted  by  the  company  to  come  upon  its 
premises  for  his  own  interests,  convenience,  or 
gratification. 

4.  Pleading  —  Compulsory  Amendment  of 
Pleas. 

While  the  rule  of  liability  to  trespassers 
may  be  very  much  the  same  as  the  liability  of 
an  owner  of  premises  to  licensees,  yet  where  a 
particular  individual,  or  the  public,  has  express 
or  implied  license  -to  enter  the  premises  in 
question,  the  probability  of  the  presence  of  per- 
sons thereon  may  be  more  readily  contemplated 
than  in  the  case  of  mere  trespassers,  and  so 
there  was  no  abuse  of  judicial  discretion  in  the 
trial  court  making  an  order  for  the  compulsory 
amendment  of  a  plea  wherein  the  plaintiff  was 
charged  with  being  a  "trespasser  or  licensee." 

5.  Pleading— Pleas  Amounting  to  General 
Issue. 

Pleas  that  deny  matters  set  up  in  the  dec- 
laration as  mere  inducements  to  the  action  to 
show  the  plaintiff's  right  to  sue  do  not  amount 
to  the  general  issue  only. 

6.  Appeal  and  Error— Harmless  Error— 
Rulings  on  Demurrer. 

While  the  court  erred  in  sustaining  a  de- 
murrer to  special  pleas,  the  action  of  the  court 
will  be  regarded  as  error  without  injury  when 
the  case  was  tried  afterwards  upon  a  plea  of 
not  guilty,  and  the  defendant  was  permitted 
to  introduce  evidence  in  support  of  the  matters 
set  up  in  the  special  pleas  and  the  court  gave 
the  jury  appropriate  instructions  thereon ;  these 
pleas  having  been  regarded  by  the  court,  in  the 
trial  of  the  case,  as  being  equivalent  to  the 
general  issue,  and  the  defendant  having  had  the 
benefit  of  evidence  which  might  have  ,  been  of- 
fered in  support  of  them. 

7.  Same— Presentation  and  Reservation  op 
Grounds  of  Review— Exceptions— Neces- 
sity. 

Where  an  exception  is  not  taken  to  the  rul- 
ing of  the  trial  court  sustaining  an  objection  to 
a  question  propounded  to  a  witness,  the  appel- 
late court  will  not  consider  an  assignment  of 
error  based  upon  such  ruling. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1503-1515.] 

8.  Evidence— Admissibility— Hearsay. 

A  witness  was  asked  this  question:  "Mr. 
Peck,  did  you  have  any  conversation  with  this 
man  Cook  while  he  was  agent  of  the  railroad 
company  after  you  had  received  this  injury,  in 
relation  to  the  condition  of  the  door?"  This 
was  merely  a  preliminary  question,  propounded 
for  the  purpose  of  finding  out  whether  the  wit- 
ness had  a  conversation  with  Mr.  Cook.  It  did 
not  call  for  the  conversation,  and  was  not  sub- 
ject to  the  objection  that  it  was  hearsay. 

9.  Trial— Reception  of  Evidence— General 
Objection. 

A  general  objection  to  evidence  without 
stating  the  precise  ground  of  the  objection  is  of 
no  avail,  unless  the  evidence  objected  to  is  pal- 


pably inadmissible  and  prejudicial  for  any  pur- 
pose or  under  any  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  88  194-210.] 

10.  Same— Evidence  Admissible  in  Past- 
Motion  to  Strike. 

A  motion  to  strike  the  whole  of  the  testi- 
mony of  a  witness  should  be  denied  where  part 
of  it  was  admissible  and  given  without  objec- 
tion. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  248.] 

11.  Appeal  and  Error— Presentation  and 
Reservation  of  Grounds  of  Review— Ex- 
ceptions— Necessity. 

Where  no  objection  was  made  in  the  trial 
court  to  questions  propounded  to  a  witness,  and 
he  testified  without  objection,  there  is  nothing 
for  an  appellate  court  to  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  St  1258-1280.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Marion  County; 
William  S.  Bullock,  Judge. 

Action  by  John  B.  Peck  against  the  Gaines- 
ville &  Gulf  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

F.  M.  Simonton  and  Hocker  ft  Duval,  for 
plaintiff  in  error.  H.  M.  Hampton,  for  de- 
fendant in  error. 

PARKHILL,  J.  The  defendant  in  error, 
John  B.  Peck,  hereinafter  referred  to  as  the 
plaintiff,  sued  the  plaintiff  in  error  in  the  cir- 
cuit court  for  Marion  county  for  an  injury 
sustained  by  the  plaintiff  by  reason  of  thie 
falling  of  a  certain  sliding  door  in  the  depot 
or  station  house  of  the  defendant  at  Fairfield, 
in  Marion  county.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  sued  out  a 
writ  of  error. 

On  the  7th  day  of  August,  1906,  the  plain- 
tiff filed  his  declaration,  as  follows: 

"The  plaintiff,  by  his  attorney  undersigned, 
sues  the  defendant,  Gainesville  ft  Gulf  Rail- 
road Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Flori- 
da, which  has  been  summoned  in  an  action 
at  law. 

"For  that,  whereas,  in  the  county  afore- 
said, on  the  10th  day  of  May,  1905,  the  de- 
fendant was  engaged  in  the  business  of  a 
common  carrier  of  freight  by  rail,  and  oper- 
ated a  railroad  In  and  through  the  county 
of  Marion,  state  of  Florida,  and  had  and 
maintained  at  a  place  known  as  Fairfield,  in 
said  Marion  county,  a  depot  or  station  house 
for  the  reception  of  freights  to  be  transport- 
ed over  its  said  road ;  that  the  plaintiff  was 
at  the  time  aforesaid  engaged  in  the  business 
of  raising  and  shipping  vegetables  to  markets, 
and  did  ship  same  over  the  road  of  the  said 
defendant,  and  that  the  vegetables  of  the 
plaintiff  and  other  persons  were,  under  the 
custom  and  manner  of  doing  business  by  the 
said  defendant  at  said  Fairfield  station,  re- 
ceived at  the  station  for  the  purpose  of  being 
marked  and  directed  and  shipped  to  a  place 
of  destination,  which  marking  and  directing 
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in  the  case  of  the  plaintiff's  vegetables  was 
done  by  the  plaintiff  at  the  station  afore- 
said; that  on  the  10th  day  of  May,  1905, 
the  plaintiff  was  at  the  aforesaid  station 
house  of  the  defendant  for  the  purpose  of 
marking  and  directing  packages  of  vegetables 
of  the  said  plaintiff  to  be  transported  by  the 
defendant  to  their  place  of  destination ;  that 
at  the  time  aforesaid  the  defendant  bad  in 
the  building  used  by  it  as  a  station  house 
at  said  Fairfield,  and  where  the  vegetables 
were  received  and  marked  and  shipped,  a 
sliding  or  rolling  door,  which  the  defendant 
negligently  and  carelessly  permitted  to  be- 
come, and  which  on  the  day  aforesaid  was, 
In  an  insecure  and  unsafe  condition,  so«as  to 
be  liable,  when  being  operated  by  being  roll- 
ed or  pushed,  in  opening  it,  to  fall,  and  that 
on  the  date  aforesaid,  while  the  plaintiff  was 
at  the  station  house  aforesaid,  for  the  pur- 
pose of  marking  and  shipping  his  vegetables 
over  said  road,  the  defendant,  by  its  agent 
and  servant,  attempted  to  open  the  said 
door,  and  therepon,  by  reason  of  the  Insecure 
condition  in  fastenings,  the  same  was  thrown 
from  its  runway  and  fell  upon  and  struck  the 
plaintiff,  and  injured  the  arm,  shoulder,  and 
body  of  the  plaintiff,  thereby  causing  him 
great  bodily  pain  and  injury  and  damage,  by 
reason  whereof,  and  by  reason  of  the  said  in- 
jury, the  plaintiff  was  prevented  from  follow- 
ing his  vocation,  and  doing  manual  labor 
for  a  great  length  of  time,  and  was  com- 
pelled to  Incur  and  expend  large  sums  of 
money  in  procuring  and  paying  for  medical 
attendance  and  medicine  and  assistance, 
wherefore  plaintiff  'sues,  and  claims  $15,000 
damages." 

The  declaration  was  amended  by  adding, 
after  the  word  "assistance,"  the  following: 
"And  the  plaintiff  alleges  that  at  the  time  of 
receiving  the  injuries  aforesaid  the  plaintiff 
was  exercising  reasonable  care,  and  that  the 
Injuries  complained  of  happened  without 
fault  of  the  plaintiff,  and  that,  by  reason  of 
the  said  Injuries,  the  plaintiff  then  and  there 
received  a  lasting  and  permanent  injury 
and  hurt,  from  the  effects  of  which  the  plain- 
tiff will  never  during  this  life  fully  recover." 

The  declaration  was  further  amended  so  as 
to  allege  that  the  sum  of  $50  was  incurred 
and  expended  for  medical  attendance,  medi- 
cine and  assistance. 

The  defendant  demurred  to  the  declaration 
as  amended,  stating  six  points  of  law  to  be 
argued.  The  cause  coming  on  to  be  heard  up- 
on demurrer  to  the  declaration  as  amended) 
it  was  "ordered  that  the  first,  second,  fourth, 
fifth,  and  sixth  grounds  of  the  demurrer  be 
and  the  same  are  overruled,"  and  "that  the 
third  ground  of  the  demurrer  be  and  the  same 
is  sustained."  The  action  of  the  court  In 
overruling  the  first,  second,  fourth,  fifth,  and 
sixth  grounds  of  the  demurrer  is  made  the 
basis  of  the  first  assignment  of  error. 

The  effect  of  the  ruling  of  the  court  was  to 
sustain  the  demurrer.  The  third  ground 
of  the  demurrer  was  sustained,  but  that  was 


equivalent  to  sustaining  the  demurrer  on  the 
third  ground.  In  ruling  upon  a  demurrer  the 
court  either  sustains  or  overrules  the  demur- 
rer. Under  our  statute  either  party  may  ob- 
ject by  demurrer  to  the  pleading  of  the  oppo- 
site party  on  the  ground  that  such  pleading 
does  not  set  forth  sufficient  ground  of  action, 
defense,  or  reply,  as  the  case  may  be.  The  de- 
murrer is  the  assertion  or  declaration  by  the 
defendant  that  the  declaration  is  bad  in 
substance;  and  the  statute  requires  a  state- 
ment of  the  substantial  matters  of  law  in- 
tended to  be  argued.  Sections  1441,  1444, 
Gen.  St.  1906.  The  substantial  matters  or 
points  of  law  intended  to  be  argued  do  not 
constitute  the  demurrer.  They  are  the 
grounds  or  reasons  assigned  in  support  of 
the  demurrer,  or  assertion  that  the  declara- 
tion is  bad  in  substance.  In  Terry  v.  Allen, 
132  Ala.  657,  32  South.  664,  the  trial  court 
overruled  some  of  the  grounds  of  demurrer 
and  sustained  others.  Upon  the  plaintiffs 
falling  and  refusing  to  plead  over,  after  some 
of  the  grounds  of  the  demurrer  interposed 
to  the  complaint  were  sustained,  the  court 
rendered  judgment  for  the  defendants.  Mc- 
Clellan,  €.  J.,  speaking  for  the  court,  said : 
"When  any  ground  or  assignment  of  demur- 
rer to  a  complaint  is  sustained,  a  demurrer  to 
that  complaint  is  sustained,  and,  if  plaintiff 
declines  to  amend,  judgment  final  must  be 
rendered  against  him.  It  Is  of  no  conse- 
quence that  the  court  may,  in  terms,  over- 
rule one  or  any  number  less  than  the  whole 
of  the  assignments  of  demurrer.  The  sus- 
taining of  any  assignment  is  as  effectual  as 
the  sustaining  of  the  demurrer  generally,  or 
each  and  all  its  assignments  expressly." 
The  court  is  not  required  to  specify  the  par- 
ticular ground  or  point  of  law  In  his  ruling 
upon  a  demurrer  where  several  substantial 
matters  of  law  are  stated,  though  It  would 
be  more  convenient  to  the  party  demurring 
for  him  to  do  so.  Johnson  v.  Smith,  86  N. 
O.  498. 

In  the  instant  case,  therefore,  the  demur- 
rer to  the  declaration  being  sustained,  it  was 
completely  disposed  of  and  eliminated  from 
the  case.  The  plaintiff  thereupon  amended 
the  declaration.  The  defendant  did  not  de- 
mur to  this  amended  declaration,  but  filed 
pleas-  thereto.  The  demurrer  thus  ruled  upon 
did  not  apply  to  this  amended  declaration. 
Smith  v.  Hearns;  volume  8,  pt.  1,  p.  384,  The 
Jurist.  If  the  defendant  desired  to  make  a 
point  on  the  court's  ruling  on  the  first,  second, 
fourth,  fifth,  and  sixth  grounds  of  the  said 
demurrer,  he  should  have  specifically  demur- 
red to  this  amended  declaration  setting  up 
those  grounds.  As  this-  was  not  done,  and  the 
demurrer  to  the  declaration  was  sustained, 
the  defendant  cannot  complain.  We  have, 
however,  examined  the  questions  presented 
by  these  grounds  of  demurrer,  and  find  the 
contentions  therein  made  untenable. 

Under  the  second  assignment  of  error,  It 
Is  argued  that  the  court  erred  In  sustaining 
the  motion  for  compulsory  amendment  of  cer- 
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tain  pleas,  wherein  the  plaintiff  was  charged 
with  being  a  "trespasser  or  licensee."  These 
pleas  were  filed  by  the  defendant  under  the 
theory  that  the  law  in  such  cases  made  no 
difference  between  a  trespasser  and  a  licen- 
see, and  that  it  was  proper  to  charge  the 
plaintiff  with  being  a  "trespasser  and  li- 
censee" in  one  and  the  same  plea.  In  sus- 
taining the  motion,  the  court  said:  "I  am 
of  the  opinion  that  if  the  defendant  wants 
to  treat  the  plaintiff  as  a  trespasser  and  a 
licensee  that  he  must  do  so  in  separate  count6•; 
that  the  relation  of  the  defendant  to  a  tres- 
passer is  a  different  one  to  that  of  a  licensee, 
and  putting  them  in  one  and  the  same 
count  does  tend  to  hinder,  delay,  and  em- 
barrass a  fair  trial  of  this  action." 

In  the  case  of  Atlantic  Coast  Line  R.  Co. 
v.  Crosby,  53  Fla.  400,  43  South.  318,  we  held: 
"The  granting  or  denial  of  a  motion  for  the 
compulsory  amendment  of  a  pleading,  based 
on  section  1043  of  the  Revised  Statutes  of 
1892,  is  a  matter  resting  within  the  sound 
judicial  discretion  of  the  trial  court,  since 
such  court  must  determine  whether  or  not 
the  pleading  so  sougbt  to  be  reformed  is  so 
framed  as  to  prejudice  or  embarrass  or  de- 
lay the  fair  trial  of  the  action,  and  the  ruling 
of  the  trial  court  thereon  will  not  be  disturb- 
ed by  an  appellate  court,  unless  It  is  plain- 
ly made  to  appear  that  there  has  been  an 
abuse  of  this  judicial  discretion." 

A  licensee  Is  a  person  who  Is  neither  a 
passenger,  servant,  or  trespasser,  and  not 
standing  in  any  contractual  relations  to  the 
railroad,  and  Is  permitted  by  the  company  to 
come  upon  its  premises  for  bis  own  Interests, 
convenience,  or  gratification.  Northwestern 
El.  R.  R.  Co.  v.  O'Malley,  107  111.  App.  590; 
Woolwlne's  Adm'r  v.  Chesapeake  &  O.  Ry. 
Co..  36  W.  Va.  329,  15  S.  E.  81,  16  L.  R. 
A.  271,  32  Am.  St.  Rep.  859;  Patterson's  Rail- 
way Accident  Law,  §  174. 

While  the  rule  of  liability  to  trespassers  Is 
very  much  the  same  as  the  liability  of  an 
owner  of  premises  to  licensees,  yet  it  has 
been  said  that  where  a  particular  Individual, 
or  the  public,  has  express  or  implied  license 
to  enter  the  premises  In  question,  the  prob- 
ability of  the  presence  of  persons  thereon 
may  be  more  readily  contemplated  than  In 
the  case  of  mere  trespassers,  In  the  light  of 
which  consideration  the  conduct  of  the  de- 
fendant should  be  viewed.  21  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  476.  We  cannot  say 
there  has  been  an  abuse  of  Judicial  discre- 
tion in  the  making  of  this  order  for  compul- 
sory amendment  of  the  pleas. 

On  January  19,  1906,  the  defendant  filed 
five  amended  pleas — a  plea  of  not  guilty  and 
four  special  pleas.  The  plaintiff  filed  a  mo- 
tion to  strike  the  second,  third,  fourth,  and 
fifth  special  pleas  and  for  compulsory  amend- 
ment of  them,  and  demurred  to  them  also. 
On  October  27,  1906,  the  motion  was  denied, 
and  the  demurrer  was  sustained.  The  order 
sustaining  the  demurrer  to  these  pleas  Is 


made  the  basis  of  the  third  assignment  of 
error. 

The  second  and  third  pleas  set  up  that  "on 
the  10th  day  of  May,  1905,  at  the  time  and 
date  of  the  alleged  Injury  received  by  plain- 
tiff, said  plaintiff  was  not  then  and  there  in 
the  depot  or  station  house  of  tne  defendant 
engaged  in  the  shipment  of  vegetables  or 
other  property  over  the  defendant's  line  of 
railroad,  nor  was  he  engaged  in  marking 
and  directing  such  vegetables  or  in  any  busi- 
ness with  the  defendant  company  or  Its  agent 
or  employe,  but  was  then  and  there  loafing 
or  lounging  at  and  in  the  warehouse  of  the 
defendant  corporation  at  and  in  Fairfield, 
Fla.jft  at  a  place  where  he  had  no  lawful 
right";  the  second  plea  concluding:  "He  [the 
plaintiff]  being  a  licensee,  and  that,  there- 
fore, the  defendant  was  not  and  is  not  liable 
in  law  for  any  Injury  so  received  by  the  plain- 
tiff at  the  time  and  place,  and  In  the  manner 
alleged,  and  this  the  defendant  is  ready  to 
verify  and  prove." 

The  third  plea  is  like  the  second,  except  it 
concludes:  "He  [the  plaintiff]  being  a  tres- 
passer, and  that,  therefore,  was  not  and  is 
not  liable,"  etc. 

The  fourth  and  fifth  pleas  aver  that  "on 
the  10th  day  of  May,  1905,  the  plaintiff  was 
not  at  the  station  house  of  the  defendant  for 
the  purpose  of  marking  and  directing;  pack- 
ages of  vegetables  of  said  plaintiff,  to  be 
transported  by  the  defendant  to  their  place 
of  destination;  that  no  vegetables  were  re- 
ceived and  marked  and  shipped  in  and  from 
said  station  house  where  the  defendant  was 
standing  at  the  time  he  received  the  alleged 
blow  from  the  falling  of  the  sliding  door  of 
the  defendant  company,  but  that  all  vegeta- 
bles transported  over  the  line  of  railroad  of 
said  defendant  company,  and  that  were  mark- 
ed, directed,  and  shipped  on  the  10th  day  of 
May,  1905,  and  at  other  times  were  placed 
upon  the  platform  outside  of  said  station 
house,  and  then  and  there  marked,  directed, 
and  placed  In  the  railroad  cars  from  the 
said  platform,  but  were  not  put  In  the  said 
station  house  at  all,  and  there  was  no  occa- 
sion on  said  date  for  the  plaintiff  to  have 
gone  into  the  said  station  house  of  the  de- 
fendant company,  but  his  going  into  the 
station  house  was  a  voluntary  act  on  bis 
part,  wholly  unnecessary  for  the  purpose  of 
said  business."  The  fourth  plea  then  con- 
cludes: "And  he  [the  plaintiff]  thereby  be- 
came and  was  a  licensee  In  the  warehouse  of 
the  defendant  company,  and  the  defendant 
company  was  under  no  obligation  to  protect 
the  plaintiff  from  the  alleged  Injury,**  etc. 
The  fifth  plea  concludes:  "And  he  [the 
plaintiff]  thereby  became  and  was  a  tres- 
passer in  the  warehouse  of  the  defendant 
company,  and  the  defendant  company  was 
under  no  obligation  to  protect  the  plaintiff 
from  the  alleged  Injury,"  etc. 

Counsel  for  defendant  in  error  contend  that 
these  special  pleas  amount  to  nothing  more 
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than  the  general  issue,  a  denial  of  some  mat- 
ter set  up  In  the  declaration ;  that  they  should 
have  been  stricken  by  the  court,  and  that 
there  was  no  reversible  error  in  the  court 
sustaining  a  demurrer  thereto. 

These  special  pleas,  it  is  true,  deny  mat- 
ters set  up  in  the  declaration,  but  they  do  not 
amount  to  the  general  issue  only.  The  mat- 
ters set  up  in  the  declaration  and  which  are 
denied  by  these  pleas  are  mere  inducements 
to  the  action  to  show  the  plaintiffs  right  to 
sue;  that  he  was  on  the  premises  upon  in- 
vitation of  defendant,  and  the  duty  devolv- 
ing upon  defendant  to  keep  his  premises  in 
a  reasonably  safe  condition  so  far  as  the 
plaintiff  is  concerned.  We  have  several  times 
called  attention  to  rule  71  of  rules  of  circuit 
court  in  common-law  actions,  as  follows: 
"In  actions  for  torts,  the  plea  of  not  guilty 
operates  as  a  denial  of  the  breach  of  duty 
or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant  and  not  of  the  facts 
stated  in  the  inducement,  and  no  other  de- 
fense than  such  denial  Is  admissible  under 
that  plea.  All  other  pleas  in  denial  shall 
take  Issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration."  Jacksonville 
Electric  Co.  v.  Sloan,  52  Fla.  257,  42  South. 
516;  Atlantic  Coast  Line  R.  Co.  v.  Crosby, 
53  Fla.  400,  43  South.  318;  State  ex  rel.  El- 
lis, Attorney  General,  v.  Atlantic  Coast  Line 
R.  Co.,  53  Fla.  711,  44  South.  230. 

But,  even  if  the  court  erred  in  sustaining 
the  demurrer  to  these  special  pleas,  the  ac- 
tion of  the  court  must  be  regarded  as  error 
without  injury,  as  the  case  was  tried  after- 
wards upon  the  plea  of  not  guilty,  and  the 
defendant  was  permitted  to  introduce  evi- 
dence upon  the  matters  set  up  in  these  pleas, 
and  the  court  gave  the  Jury  appropriate  in- 
structions thereon.  These  pleas  seem  to  have 
been  regarded  by  the  court  in  the  trial  of  the 
case  as  being  equivalent  to  the  general  issue, 
and  the  defendant  had  the  benefit  of  evi- 
dence which  might  have  been  offered  in  sup- 
port of  these  special  pleas.  Rice  v.  Drennan, 
75  Ala.  335;  6  Ency.  PI.  &  Pr.  358.  See  Mul- 
ler  v.  Ocala  Foundry  &  M.  Works.  49  Fla. 
189,  39  South.  64. 

The  plaintiff  by  leave  of  the  court  filed  a 
second  count  to  his  declaration.  The  de- 
fendant demurred  thereto,  and  the  court  over- 
ruled the  demurrer.  This  action  of  the  court 
is  made  the  basis  of  the  fourth  assignment. 
The  questions  presented  by  this  assignment 
are  the  same  as  those  presented  and  disposed 
of  under  the  first  assignment 

The  defendant  filed  a  plea  of  not  guilty  and 
four  special  pleas  to  the  second  count  of  the 
declaration.  The  plaintiff  demurred  to  the 
special  pleas.  The  court  sustained  the  de- 
murrer, and  this  action  of  the  court  is  made 
the  basis  of  the  fifth  assignment.  The  ques- 
tions presented  here  are  the  same  as  those 
disposed  of  under  the  third  assignment 

The  plaintiff,  Peck,  was  sworn  as  a  witness 
in  his  own  behalf,  and  testified  that  Mr.  Cook 


was  the  agent  of  the  defendant  company  at 
Fairfield  at  the  time  of  the  accident  com- 
plained of.  Mr.  Peck  was  asked  this  question 
by  his  counsel:  "Mr.  Peck,  did  you  have 
any  conversation  with  this  man  Cook  while 
he  was  agent  of  the  railroad  company  after 
you  had  received  this  injury  in  relation  to 
the  condition  of  the  door?"  The  seventh  as- 
signment of  error  is  that  the  court  erred  in 
permitting  the  plaintiff  Peck  to  answer  the 
above  question.  Defendant  objected  to  this 
question  because  it  was  immaterial,  Irrele- 
vant, and  hearsay.  The  court  overruled  the 
objection,  and  the  witness  answered  the  ques- 
tion, as  follows:  "Yes,  sir."  The  transcript 
does  not  show  that  the  defendant  reserved 
an  exception  to  this  ruling  of  the  court,  and 
therefore  we  cannot  consider  an  assignment 
of  error  based  upon  the  ruling.  McSwain  v. 
Howell,  29  Fla.  248,  10  South.  588;  TIschler 
v.  Apple,  30  Fla.  132,  11  South.  273 ;  Walker 
v.  State,  34  Fla.  167,  16  South.  80,  43  Am. 
St  Rep.  186;  Drlggers  v.  State,  38  Fla.  7, 
20  South.  758 ;  Coker  v.  Hayes,  16  Fla.  368 ; 
Shepherd  v.  State,  86  Fla.  374,  18  South.  773. 
But,  even  if  an  exception  had  been  reserved, 
we  could  not  say  the  court  erred  in  permit- 
ting the  witness  to  answer  this  question  on 
the  ground  that  It  was  hearsay.  The  question 
was  only  a  preliminary  one.  It  was  pro- 
pounded for  the  purpose  of  finding  out  wheth- 
er the  witness  had  a  conversation  with  Mr. 
Cook.  It  did  not  call  for  the  conversation. 
Ortiz  v.  State,  30  Fla.  256,  11  South.  611. 
The  witness  Peck  was  then  asked:  "Who 
was  present?"  This  question  was  objected 
to  because  it  was  immaterial  and  irrelevant." 
The  court  overruled  the  objection,  and  de- 
fendant reserved  an  exception.  This  ruling 
of  the  court  is  made  the  eighth  assignment 
of  error.  The  witness  then  answered  as  fol- 
lows :  "Dr.  Gattrell,  J.  H.  Smoak,  Cook,  and 
myself."  The  objection  to  this  question  is 
too  general.  We  cannot  say  the  evidence  ob- 
jected to  Is  palpably  inadmissible  and  preju- 
dicial for  any  purpose  or  under  any  circum- 
stances. 

The  transcript  of  the  record  recites: 
"Whereupon  counsel  for  the  defendant  moved 
the  court  to  strike  the  testimony  of  the  wit- 
ness for  the  reason  that  the  same  is  hearsay, 
immaterial,  and  irrelevant.  But  the  said 
judge  did  then  and  there  deny  the  motion  of 
the  defendant  to  which  ruling  the  defendant 
then  and  there  excepted."  If  the  motion  to 
strike  related  to  the  answers  given  by  the 
witness  to  the  two  questions  propounded  to 
him  as  above  stated,  then  the  court  should 
have  denied  the  motion  for  the  reasons  al- 
ready stated  by  us.  If  the  motion  to  strike 
related  to  "the  testimony  of  the  witness"  in 
its  entirety,  it  should  have  been  denied,  for 
much  of  the  testimony  of  the  witness  was 
given  without  objection  and  was  neither  hear- 
say, immaterial,  or  Irrelevant. 

The  fifteenth  assignment  is  as  follows: 
"That  the  court  erred  in  permitting  witness 
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Henry  Gattrell  to  answer  the  following  ques- 
tion over  the  objection  of  defendant :  'Now, 
doctor,  you  have  made  no  statement  In  rela- 
tion to  the  condition  of  the  door  that  fell  on 
Peck,  and  of  its  former  condition,  the  knowl- 
edge of  the  railroad  officers  of  its  condition. 
Please  state  what  that  condition  was.'" 

The  sixteenth  assignment  is  as  follows: 
"That  the  court  erred  In  permitting  witness 
Henry  Gattrell  to  answer  the  following  ques- 
tion over  the  objection  of  the  defendant: 
•What  did  he  say?* " 

We  cannot  find  where  these  questions  were 
propounded  to  the  witness  In  the  form  here 
given.  Tne  bill  of  exceptions  shows  the  fol- 
lowing statement:  "And  the  plaintiff  to  fur- 
ther maintain  the  issues  on  his  behalf  then 
and  there  produced  as  a  witness  Dr.  Henry 
Gattrell,  and  propounded  to  him  the  following 
question :  'Did  you  at  any  time  after  Peek 
was  hurt  have  any  conversation  with  Cook 
while  he  was  agent  of  the  company  In  rela- 
tion to  the  condition  of  the  door  that  fell 
on  Peck?*  to  wuich  the  witness  replied,  'Yes, 
sir.*  And  the  plaintiff  propounded  the  fol- 
lowing question  to  said  witness:  'At  what 
time,  as  nearly  as  you  can  recall,  In  whose 
presence,  and  at  what  place?'  to  which  the 
witness  replied:  'It  was  several  days  after 
the  accident.  He  was  at  my  store  at  Fair- 
field. Smoak  and  myself  were  present'  And 
the  plaintiff  by  his  counsel  propounded  to  the 
said  witness  the  following  question:  'State 
what  that  conversation  was* — to  which  ques- 
tion witness  answered :  'He  was  speaking  of 
the  accident,  and  said  he  knew  that  door, 
in  fact,  botn  of  the  doors,  had  been  in  bad 
condition  some  time.  Said  he  had  notified 
the  company  several  times  about  them  being 
In  that  condition ;  that  they  had  paid  no  at- 
tention to  him.'" 

It  will  be  noted  that  no  objection  was  made 
by  defendant  to  the  questions  propounded  to 
the  witness  Gattrell.  He  testified  without  ob- 
jection, and  the  court  made  no  ruling  on 
the  question  propounded.  There  is  therefore 
nothing  for  us  to  review,  and  these  assign- 
ments are  without  merit. 

The  forty-sixth  assignment  Is  "that  the 
court  erred  In  refusing  to  give  charge  No.  15," 
requested  by  defendant 

The  forty-seventh  assignment  Is  "that  the 
court  erred  in  refusing  to  give  charge  No. 
16,"  requested  by  the  defendant  These 
charges  were  covered  by  Instructions  No.  21 
requested  by  defendant  and  No.  5  of  general 
charge. 

The  sixth  assignment  is  "that  the  court 
erred  In  denying  defendant's  motion  for  a 
new  trial."  The  grounds  of  the  motion  are 
that  the  verdict  is  against  the  evidence,  and 
without  sufficient  evidence  to  support  it; 
verdict  is  contrary  to  law  and  charge  of  the 
court ;  and  that  the  verdict  is  excessive. 

We  have  carefully  considered  the  evi- 
dence in  this  case.    We  do  not  think  the 


verdict  is  contrary  to  the  law  or  the  evi- 
dence ;  neither  do  we  think  it  excessive. 
The  judgment  Is  affirmed. 

TAYLOR  and  HOCKER,  JJ.,  concur. 

SHACKLEFORD,  O.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


WESTERN  UNION  TELEGRAPH  CO.  t. 

MERRITT  et  aL 
(Supreme  Court  of  Florida,  April  9,  1908.) 

1.  Telegraphs  and  Telephones  —  Negli- 
gence—Measure  or  Damages. 

The  rule  in  this  state  as  to  the  measure  of 
damages  in  actions  against  telegraph  companies 
for  negligence  in  the  transmission  or  delivery  of 
messages  is  that  formulated  in  Hadley  v.  Baxen- 
dale,  9  Exch.  341:  "Where  two  parties  have 
made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to 
receive  in  respect  of  such  breach  of  contract 
should  be  either  such  as  may  fairly  and  sub- 
stantially be  considered  as  arising  naturally,  L 
e.,  according  to  the  usual  course  of  things  from 
such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach 
of  it."  This  rule  is  applied  here  whether  the 
particular  action  is  ex  contractu  or  ex  delicto. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  H  64-73.) 

2.  Save— Cipher  Message. 

Where  the  message  as  delivered  for  transmis- 
sion is  in  cipher  and  unintelligible  except  to  the 
sender  and  addressee  and  no  explanation  is 
made  to  the  operator  as  to  its  import  and  im- 
portance, the  telegraph  company  is  liable  for 
transmitting  it  incorrectly  in  nominal  damages 
only,  or,  at  most,  the  sum  paid  for  its  transmis- 
sion and  delivery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  66.] 

3.  Same. 

Where  the  message  affords  the  only  evidence 
of  its  import  and  importance,  and  the  company 
is  not  otherwise  advised  thereof,  although  it  may 
be  couched  in  unusual,  abbreviated,  or  technic* I 
language,  yet,  if  it  be  sufficiently  plain  to  indi- 
cate its  nature  and  importance— that  is.  that 
it  relates  to  a  business  transaction  of  impor- 
tance, and  that  a  pecuniary  loss  will  probably 
result  unless  it  is  promptly  and  correctly  trans- 
mitted—recovery will  not  be  limited  to  nominal 
damages. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  H  64-68.) 

4.  Same. 

It  is  not  essential  that  the  message  disclose 
all  the  details  of  the  transaction  to  which  it  re- 
lates, nor  the  particular  business  intended.  Tb* 
rule  in  Hadley  v.  Raxendale  does  not  require 
that  the  parties  must  have  contemplated  the  a<~ 
tual  damages  which  are  to  be  allowed,  but  such 
as  may  reasonably  be  supposed  to  have  bora 
contemplated.  It  is  not  essential  that  the  par- 
ticular loss  or  injury  sustained  was  contemplat- 
ed, but  the  company  is  liable  if  the  loss  sus- 
tained should  have  been  contemplated  as  a  prob- 
able and  proximate  result  of  its  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  H  64-68.) 

5.  Same. 

When  the  message  does  not  contain  words 
sufficiently  plain  to  indicate  its  nature  and  int- 
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portance,  but  the  company  acquires  this  knowl- 
edge from  extrinsic  facts  at  the  time  the  con- 
tract of  sending  is  made,  it  will  be  liable  for  a 
failure  to  send  the  message  accurately  and 
promptly,  just  the  same  as  if  the  message  show- 
ed this  fact  on  its  face. 

6.  Same  —  Evidence— Admissibility— Impor- 
tance of  Message. 

In  determining  whether  the  telegraph  com- 
pany had  information  of  the  importance  of  the 
message,  or  the  necessity  for  its  prompt  and 
correct  transmission,  the  court  and  the  jury  may 
consider  the  surrounding  circumstances,  particu- 
larly the  fact  that  the  operator  knew  or  ought 
to  have  known  of  the  general  nature  of  the  mes- 
sage from  other  messages  handled  by  him  re- 
lating to  the  same  transaction. 

7.  Same— Questions  fob  Juby. 

Where  there  is  doubt  as  to  whether  the 
words  contained  in  the  message  were  sufficient 
to  indicate  its  importance,  whether  this  is  true 
with  respect  of  the  operator,  or  whether  the 
latter  was  made  more  certain  of  .its  nature  and 
importance  by  extrinsic  facts  are  questions  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  76.] 

8.  'Same. 

The  message  "Close,"  read  in  the  light  of 
the  evidence  furnished  by  the  message  to  which 
it  was  an  answer,  "Offer  650  Tampa  Nipe  Bay, 
answer  quick,"  clearly  showed  to  the  company's 
operator  that  it  related  to  a  business  transac- 
tion of  importance  and  that  a  pecuuiary  loss 
would  probably  result,  unless  it  was  promptly 
and  correctly  transmitted. 

Taylor  and  Hocker,  JJ.,  dissenting. 

9.  Evidence  —  Parol  Evidence  Affecting 
Wbitings — Telegrams. 

Where  a  telegram  contains  abbreviated  ex- 
pressions and  figures  intelligible  to  the  parties 
themselves,  and  to  those  of  a  particular  busi- 
ness in  which  the  parties  were  engaged,  but 
were  unintelligible  to  a  certain  extent  to  per- 
sons not  familiar  with  such  business,  parol  evi- 
dence is  admissible  to  show  that  they  have  a 
recognized  and  generally  understood  meaning  in 
the  trade  or  business  to  which  the  subject  of 
the  telegram  relates.  Such  evidence  merely 
translates  the  writing,  for  the  benefit  of  the 

f'ury.  from  the  language  of  the  trade  into  the 
angnage  of  people  generally. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2104,  2107,  2108.] 

10.  teleg r aph8  and  telephones  —  actions 
fob  Damages— Pleading— Declabation. 

In  an  action  against  a  telegraph  company 
for  negligence  in  the  transmission  of  a  message, 
it  is  not  error  for  the  court  to  refuse  to  strike 
certain  parts  of  the  declaration  which  are  ex- 
planatory of  the  meaning  of  the  message  so  as 
to  declare  the  cause  of  action. 

11.  Same. 

In  an  action  against  a  telegraph  company 
for  negligence  in  the  transmission  of  a  message, 
an  allegation  in  the  declaration  that  the  offered 
charter  would  have  been  closed  and  the  voyage 
would  have  been  performed  had  the  telegram 
been  transmitted  to  the  sendee  in  the  same  lan- 
guage as  it  was  delivered  to  the  company  is 
proper  in  order  to  show  the  proximate  cause  of 
the  injury. 

12.  Same— Duty  of  Addressee. 

In  an  action  against  a  telegraph  company 
for  negligence  in  the  transmission  of  a  message, 
whereby  the  sendee  of  the  message  who  was  the 
master  of  a  vessel  declined  an  offer  to  charter 
the  vessel  because  the  message  was  so  negligent- 
ly altered  in  its  transmission  that  the  master 
understood  by  the  message  as  delivered  to  him 
that  he  was  not  authorized  to  close  the  charter 
offered  to  him,  it  was  not  incumbent  on  the  mas- 
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ter  of  the  vessel  to  take  care  to  ascertain  the 
correctness  of  the  message  received  by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  85.] 

13.  Trial  —  Reception  of  Evidence  —  Evi- 
dence Deemed  Received  by  Consent. 

When  no  objection  is  made  to  the  introduc- 
tion of  testimony  on  the  trial  of  a  cause,  such 
testimony  is  considered  as  received  by  consent, 
and,  when  such  testimony  is  not  irrelevant  or 
immaterial,  the  court  errs  in  withdrawing  such 
evidence  from  the  consideration  of  the  jury  by 
an  instruction  to  that  effect. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  261.] 

14.  Same— Instructions— Omission  of  Perti- 
nent Evidence. 

A  requested  instruction  leaving  out  of  con- 
sideration some  of  the  testimony  pertinent  to 
such  instruction  is  properly  refused,  and  it  was 
not  error  for  the  court  to  correct  this  defect  by 
an  addition  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  g  669.] 

15.  Pleading — Demurrer— Bill  of  Particu- 
lars. 

A  demurrer  does  not  lie  to  a  bill  of  particu- 
lars. A  demurrer  does  not  reach  the  question 
of  damages  if  the  declaration  shows  a  valid 
claim  to  any  damages  whatever. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  439.] 

16.  Same— Motion  for  Compulsory  Amend- 
ment. 

A  motion  for  compulsory  amendment  of  a 
declaration  should  state  that  the  declaration 
was  so  framed  as  to  prejudice,  embarrass,  or  de- 
lay a  fair  trial  of  the  case. 
(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court  Escam- 
bia County ;  J.  Emmet  Wolfe,  Judge. 

Action  by  John  A.  Merritt  and  others 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
brings  error.  Reversed. 

The  defendants  in*error,  hereinafter  called 
the  plaintiffs,  on  the  4th  of  February,  1907, 
filed  in  the  circuit  court  of  Escambia  county 
the  following  declaration,  with  a  statement  of 
damages,  against  the  plaintiff  in  error,  here- 
inafter called  the  defendant: 

"In  Escambia  County  Circuit  Court,  State 
of  Florida. 

"John  A.  Merritt.  R.  H.  Turner,  Jr.,  L.  H. 
Green,  Rix  M.  Robinson,  Bryan  Dunwody, 
Adrian  Dunwody,  S.  A.  Dunwody,  I.  H. 
Aiken,  John  Christie,  Thomas  Johnson, 
Arthur  Johnson,  C.  E.  Mason,  William  II. 
Swan.  John  D.  Eastman,  and  Angela  M. 
Eastman  v.  Western  Union  Teiegraph 
Company. 

"The  plaintiffs  sue  the  defendant  because: 
"(1)  Prior  to  the  24th  day  of  December, 
1905,  the  defendant  was,  and  has  been  ever 
since,  operating  an  electric  telegraph  line  be- 
tween Pensacola,  Fla.,  and  Cardenas,  Cuba, 
over  which  it  transmitted,  for  hire,  for  the 
public,  telegraphic  messages ;  that  on  the  said 
24th  day  of  December,  1905,  the  plaintiffs 
were,  and  still  are,  the  owners  of  aud  oper- 
ating the  schooner  Doris;  that  the  said 
schooner  was  for  hire  to  such  persons  as 
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should,  from  time  to  time,  desire  to  charter 
her,  and  was  on  said  day,  at  Cardenas,  Cuba, 
unchartered;  that  J.  D.  Eastman,  who  was 
then  and  there  the  master  of  said  vessel  and 
In  command  of  her,  on  said  day  received  an 
offer  from  a  person  who  desired  to  charter 
the  said  vessel  for  $6.50  per  M  feet  of  lum- 
ber which  could  be  carried  as  a  cargo  by  said 
vessel  from  Tampa  to  Nlpe  Bay,  and  there- 
fore he  telegraphed  to  John  A.  Merrltt  at 
Pensacola,  Fla.,  one  of  the  plaintiffs,  and  act- 
ing for  the  plaintiffs,  as  follows:  'Offer  650 
Tampa  Nlpe  Bay.  Answer  quick'— that  the 
said  telegram  was  delivered  to  the  said  Mer- 
rltt on  December  25, 1905 ;  that  the  said  East- 
man intended  that  the  said  Merrltt  should 
understand  and  the  said  Merrltt  did  under- 
stand the  said  message  to  mean  that  the  said 
Eastman  had  received  an  offer  for  the  charter 
of  the  said  vessel  from  Tampa  to  Nlpe  Bay 
at  the  rate  of  $6.50  per  M  feet  of  lumber 
which  could  be  carried  as  a  cargo  by  the  said 
vessel  from  the  said  point  to  the  said  point, 
and  that  he  desired  authority  from  the  said 
Merrltt  to  accept  the  said  offer;  that  so  un- 
derstanding tbe  said  Merrltt  immediately,  to 
wit,  on  December  25, 1905,  delivered  to  the  de- 
fendant for  sending  by  It,  for  hire,  to  the  said 
Eastman,  at  Cardenas  (and  paid  to  it  the  sum 
demanded  by  It  for  such  sending),  the  follow- 
ing message,  to  wit:  'Close' — by  which  the 
said  Merrltt  intended  that  the  said  Eastman 
should  understand,  and,  had  the  said  message 
been  transmitted  and  delivered  to  the  said 
Eastman  in  the  same  language  and  terms  as 
It  was  .delivered  to  the  defendant,  tbe  said 
Eastman  would  have  understood,  that  he,  the 
said  Eastman,  was  to  accept  the  said  offer, 
and  he  would  have  accepted  the  same,  and 
the  said  offered  charter  would  have  been  clos- 
ed and  the  said  voyage  wtrald  have  been  per- 
formed, and  the  said  offered  charter  hire 
would  have  been  received  by  plaintiffs;  and 
the  defendant  received  from  the  said  Merrltt 
the  said  telegram,  and  undertook  to  deliver 
it  as  received  to  the  said  Eastman,  but  that 
It  failed  to  transmit  and  deliver  to  the  said 
Eastman  the  said  message  as  delivered  to  it 
by  the  said  Merrltt,  but  delivered  to  the  said 
Eastman  a  telegram  purporting  to  be  from 
the  said  Merrltt  to  him,  the  said  Eastman, 
reading  as  follows,  to  wit:  'Closed' — by 
which  the  said  Eastman  understood  and  had 
a  right  to  understand  that  a  charter  with 
the  said  vessel  had  already  been  closed  before 
the  receipt  by  the  said  Merrltt  of  the  said 
first  mentioned  telegram  from  the  said  East- 
man, and  that  he,  the  said  Eastman,  was  not 
authorized  to  close  the  charter  offered  to  him 
as  herein  above  set  forth ;  that  thereupon  tbe 
said  Eastman  declined  the  said  offer,  and 
waited  for  further  instructions  from  the  said 
Merrltt,  and  the  said  Merrltt,  believing  that 
the  said  charter  had  been  closed,  did  not  give 
any  further  instructions,  and  no  further  ef- 
forts were  made  to  obtain  a  charter  for  said 
vessel  until  after  December  30,  1905,  when 
the  said  Merrltt  discovered  the  said  error  in 


said  telegram,  as  delivered  to  the  said  East- 
man; that,  In  spite  of  the  most  diligent  ef- 
forts on  the  part  of  the  agents  of  the  said 
vessel,  they  were  unable  to  obtain  a  charter 
for  her  for  a  long  time  thereafter,  and  then 
only  for  a  charter  hire  much  less  than  that 
which  had  been  offered  as  aforesaid  and  for 
a  voyage  which  required  a  longer  passage 
from  Cardenas  to  enter  upon  and  a  longer 
time  to  perform,  and  Involving  larger  expen- 
ditures by  the  said  vessel;  that  the  said 
losses  and  differences  of  freight  moneys  as 
aforesaid,  time  lost  while  endeavoring  to  ef- 
fect a  new  charter,  additional  expenditures, 
and  loss  of  time  while  entering  upon  and  per- 
forming said  new  charter,  and  other  losses 
and  expenditures  incident  to  the  said  wrong- 
ful transmission  of  the  said  telegram  by  the 
defendant  aggregate  the  sum  of  twelve  hun- 
dred and  thirty-one  and  ''/ioo  ($1,231.97) 
dollars,  which  sum  has  been  demanded  by 
plaintiffs  of  defendant,  but  the  defendant  has 
never  paid  the  same  or  any  part  thereof.  To 
the  damage  of  the  plaintiff  of  sixteen  hundred 
($1,600)  dollars,  whereupon  they  sue. 
"Blount  &  Blount,  Attys.  for  Plaintiffs." 

Statement  of  Damages. 

The  Western  Union  Telegraph  Company  to 
American  schooner  Doris,  Dr. 

Account  of  cable  being  sent  incorrectly,  there- 
by causing  tbe  following  loss,  based  on  the  ves- 
sel's average  cargo  of  325,000  feet. 
By  freight  Tampa  to  Nipe  Bay,  325,- 

000  at  $6.50   12412.50 

By  freight  Mobile  to  Manzanillo,  325,- 

000,  at  $5.75   1,868.75 

Difference  in  freight  between  Nipe 

Bay  and  Manzanillo  $  243.75 

To  port  charges  between  Tampa  and 

Mobile    79.50 

To  port  charges  between  Nipe  Bay 

and  Manzanillo   183.60 

Difference  in   passage  Cardenas  to 

Tampa  and  Mobile,  five  days,  at  $31  155.00 

Difference  in  passage  between  Tampa 
and  Nipe  Bay  and  Mobile  to  Man- 
zanillo. eight  days,  at  $31   248-00 

Detention  at  Cardenas  awaiting  or- 
ders and  trying  to  secure  new  busi- 
ness, ten  days,  at  $31   810.00 

Cables  and  telegrams  sent  relative  to 

the  matter   12.12 

$1,231.97 

On  the  28th  of  March,  1907,  the  plaintiffs  by 
leave  of  court  filed  amendments  to  the  fore- 
going count  of  the  declaration,  and  a  second 
count  to  the  declaration,  as  follows: 

"Now  come  the  plaintiffs,  and,  by  leave  of 
court,  first  obtained,  amend  their  declaration 
in  this  cause  as  follows :  On  the  second  line 
from  the  bottom  of  page  one  (1),  after  the 
word  'was,'  Insert  the  words  'transmitted 
and,'  and  on  the  last  line  of  said  first  page, 
after  the  figures  '1905,'  insert  the  words  'by 
defendant.'  On  line  15  of  the  third  page,  af- 
ter the  word  'expenditures,'  insert  the  words 
'port  charges/  and  on  line  17  of  the  same 
page,  after  the  words  'losses,'  insert  the 
words  "port  charges.* " 

And  by  adding  a  second  count  to  said  dec- 
laration, as  follows: 
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"(2)  That  prior  to  the  24th  day  of  Decem- 
ber, 1905,  the  defendant  was,  and  has  been 
ever  since,  operating  an  electric  telegraph 
line  between  Pensacola,  Fla.,  and  Cardenas, 
Cuba,  over  which  It  transmitted,  for  hire,  for 
the  public,  telegraphic  messages ;  that  on  the 
said  24th  day  of  December,  1905,  the  plain- 
tiffs were  and  still  are  the  owners  of  and 
operating  the  schooner  Doris;  that  the  said 
schooner  was  for  hire  to  such  persons  as 
should  from  time  to  time  desire  to  charter 
her  and  was  on  said  day  at  Cardenas,  Cuba ; 
that  said  J.  D.  Eastman,  who  was  then  and 
there  the  master  of  said  vessel  and  in  com- 
mand of  her,  on  said  day  received  an  offer 
from  a  person  who  was  able  and  who  desired 
to  charter  the  said  vessel  for  $6.50  per  M 
feet  of  lumber  which  could  be  carried  as  a 
cargo  by  said  vessel  from  Tampa  to  Nlpe 
Bay,  and  therefore  he  telegraphed  to  John  A. 
Merritt,  at  Pensacola,  Fla.,  one  of  the  plain- 
tiffs, who  was  then  and  there  acting  for  the 
plaintiffs,  as  follows:  'Offer  650  Tampa  Nlpe 
Bay.  Answer  quick' — that  the  said  telegram 
was  transmitted  and  delivered  to  the  said 
Merritt  on  December  25, 1905,  by  defendants ; 
that  the  said  Eastman  Intended  that  the 
said  Merritt  should  understand,  and  the  said 
Merritt  did  understand,  the  said  message  to 
mean  that  the  said  Eastman  had  received  an 
offer  for  the  charter  of  said  vessel  from 
Tampa  to  Nipe  Bay  at  the  rate  of  $6.50  per 
M  feet  of  lumber  which  could  be  carried 
as  a  cargo  by  the  said  vessel  from  the  said 
point  to  the  said  point,  and  that  he  desired 
authority  from  the  said  Merritt  to  accept  the 
said  offer;  that,  so  understanding,  the  said 
Merritt  Immediately,  to  wit,  on  December  25, 
1905,  delivered  to  the  defendant,  for  sending 
by  it,  for  hire,  to  the  said  Eastman,  at  Car- 
denas (and  paid  to  it  the  sum  demanded  by  it 
for  such  sending),  the  following  message,  to 
wit:  'Close'— by  which  the  said  Merritt  In- 
tended that  the  said  Eastman  should  under- 
stand, and,  bad  the  said  message  been  trans- 
mitted and  delivered  to  the  said  Eastman  In 
the  same  language  and  terms  as  It  was  de- 
livered to  the  defendant,  the  said  Eastman 
would  have  understood,  that  he,  the  said 
Eastman,  was  to  accept  the  said  offer,  and  he 
would  have  accepted  the  same,  and  the  said 
offered  charter  would  have  been  closed  and 
the  said  voyage  would  have  been  performed, 
and  the  said  offered  charter  hire  would  have 
been  received  by  plaintiffs ;  that  the  said  de- 
fendant received  from  the  said  Merritt  the 
said  telegram,  and  undertook  to  deliver  it, 
as  received,  to  the  said  Eastman,  but  that  It 
carelessly  and  negligently  failed  to  transmit 
and  deliver  to  the  said  Eastman  the  said  mes- 
sage, as  delivered  to  it  by  the  said  Merritt, 
but  negligently  and  carelessly  changed  and 
altered  the  same  so  as  to  read  as  before 
stated,  and  negligently  and  carelessly  de- 
livered to  the  said  Eastman  the  said  altered 
telegram,  purporting  to  be  from  the  said  Mer- 
ritt, to  him,  the  said  Eastman,  reading  as  fol- 


lows, to  wit:  'Closed'— by  which  the  said 
Eastman  understood,  and  had  a  right  to  un- 
derstand, that  a  charter  with  the  said  vessel 
had  already  been  closed  before  the  receipt  by 
the  said  Merritt  of  the  said  first-mentioned 
telegram  from  the  said  Eastman,  and  that 
he,  the  said  Eastman,  was  not  authorized  to 
close  the  charter  offered  him,  as  hereinbefore 
set  forth;  that  thereupon  the  said  Eastman 
declined  said  offer  and  waited  for  further 
instructions  from  the  said  Merritt,  and  the 
said  Merritt,  believing  that  the  said  charter 
had  been  closed,  did  not  give  any  further  in- 
structions, and  no  further  efforts  were  made 
to  obtain  a  charter  for  said  vessel  until  after 
December  80,  1905,  when  the  said  Merritt 
discovered  the  said  error  in  said  telegram 
as  delivered  to  the  said  Eastman;  that,  In 
spite  of  the  most  diligent  efforts  on  the  part 
of  the  agent  of  said  vessel,  they  were  unable 
to  obtain  a  charter  for  her  for  a  long  time 
thereafter,  and  then  only  for  a  charter  hire 
much  less  than  that  which  had  been  offered 
as  aforesaid,  and  for  a  voyage  which  re- 
quired a  longer  passage  from  Cardenas  to 
enter  upon  and  a  longer  time  to  perform,  in- 
volving larger  expenditures  by  the  said  ves- 
sel ;  that  the  losses  and  difference  of  freight 
money,  as  aforesaid,  time  lost  while  endeav- 
oring to  effect  a  new  charter,  additional  ex- 
penditures, port  charges,  and  loss  of  time 
while  entering  upon  and  performing  said  new 
charter,  and  other  losses,  port  charges,  and 
expenditures  incident  to  the  said  wrongful 
transmission  of  the  said  telegram  by  the  de- 
fendant aggregate  the  sum  of  twelve  hun- 
dred and  thirty-one  and  »Vioo  ($1,231.97) 
dollars,  which  sum  has  been  demanded  by 
the  plaintiffs  of  the  defendant,  but  the  de- 
fendant has  never  paid  the  same,  or  any 
part  thereof."  I 

The  defendant  company  filed  the  following 
motion  fo  strike  certain  parts  of  the  amend- 
ed declaration:  "Now  comes  the  defendant, 
by  John  E.  Hart  ridge  &  Son,  its  attorneys, 
and  moves  the  court  to  strike  from  the  dec- 
laration the  following  words  beginning  on  the 
first  page  of  the  declaration,  after  the  date 
December  25th,  and  reading  as  follows:  That 
the  said  Eastman  Intended  that  the  said 
Merritt  should  understand,  and  that  the  said 
Merritt  did  understand,  the  said  message  to 
mean  that  the  said  Eastman  had  received  an 
offer  for  the  charter  of  the  said  vessel  from 
Tampa  to  Nipe  Bay  at  the  rate  of  $6.50  per 
M  feet  of  lumber  which  could  be  carried 
as  a  cargo  by  the  said  vessel  from  the  said 
point  to  the  said  point,  and  that  he  desired 
authority  from  the  said  Merritt  to  accept  the 
said  offer ;  that  so  understanding.' 

"And  the  defendant  further  moves  the 
court  to  strike  from  the  declaration  that  part 
of  it  beginning  on  page  2  after  the  word 
'Close,'  and  reading  as  follows:  'By  which  the 
said  Merritt  intended  that  the  said  Eastman 
should  understand,  and,  had  the  said  mes- 
sage been  transmitted  and  delivered  to  the 
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said  Eastman  In  the  same  language  and 
terms  as  it  was  delivered  to  the  defendant, 
the  said  Eastman  would  have  understood, 
that  he,  the  said  Eastman,  was  to  accept  the 
said  offer,  and  he  would  have  accepted  the 
same,  and  the  said  offered  charter  would  have 
been  closed  and  the  said  voyage  would  have 
been  performed,  and  the  said  offered  charter 
hire  would  have  been  received  by  plaintiffs.' 

"And  the  defendant  further  mores  the 
court  to  strike  from  the  declaration  that  part 
of  it  beginning  on  page  2  after  the  word 
'Closed,'  and  reading  as  follows:  'By  which 
the  said  Eastman  understood,  and  had  a 
right  to  understand,  that  a  charter  with  the 
said  vessel  had  already  been  closed  before 
the  receipt  by  the  said  Merritt  of  the  said 
first  mentioned  telegram  from  the  said  East- 
man, and  that  he,  the  said  Eastman,  was  not 
authorized  to  close  the  charter  offered  to  him 
as  herein  above  set  forth.' 

"And  for  grounds  of  said  motion  defend- 
ant assigns  the  following: 

"(1)  Parts  of  the  declaration  quoted  above 
are  entirely  speculative. 

"(2)  The  telegrams  of  which  the  above 
quotations  are  explanatory  speak  for  them- 
selves, and  are  the  best  evidence  of  the 
meaning  conveyed  by  them. 

"(3)  The  telegrams  of  which  the  above 
quotations  are  explanatory  are  the  best  evi- 
dence of  the  meaning  conveyed  by  them,  and 
this  meaning  can  neither  be  enlarged  or  nar- 
rowed by  allegations  or  deductions." 

The  defendant  demurred  to  the  declaration 
upon  the  following  grounds: 

"(1)  That  the  declaration  does  not  set  forth 
sufficient  facts  to  create  a  liability  against 
the  defendant 

"(2)  The  declaration  does  not  state  the 
carrying  capacity  of  the  schooner  Doris  in 
thousand  feet 

"(3)  The  declaration  does  not  allege  that 
the  proposed  shipment  from  Tampa  was  as 
much  as  325,000  feet 

"(4)  The  declaration  does  not  show  or  state 
the  port  charges  at  Nipe  Bay,  Manzanillo, 
Tampa,  and  Mobile. 

"(5)  The  declaration  does  not  state  the  time 
or  duration  of  a  voyage  between  Cardenas 
and  Tampa,  Cardenas  and  Mobile,  and  be- 
tween Tampa  and  Nipe  Bay  and  Mobile  to 
Manzanillo. 

"(6)  The  declaration  does  not  allege  or 
state  any  basis  for  the  claim  that  the  loss 
of  one  day  by  the  ship  would  be  or  was  of 
the  value  of  $31. 

"(7)  The  damages  claimed  are  too  remote 
and  speculative. 

"(8)  The  declaration  shows  that  the  cap- 
tain did  not  take  any  care  to  ascertain  the 
correctness  or  incorrectness  of  the  message 
received  in  answer  to  his  cablegram. 

"(0)  The  declaration  does  not  show  that 
the  person  alleged  to  have  made  the  offer  of 
$0.50  per  M  feet  for  the  vessel  from  Tam- 
pa to  Nipe  Bay  was  ever  in  a  position  to 


carry  out  or  perform  the  alleged  proposed 
contract. 

"(10)  The  declaration  does  not  show  that 
the  person  alleged  to  have  made  the  offer  of 
$6.50  per  M  feet  for  the  vessel  from  Tam- 
pa to  Nipe  Bay  ever  refused  to  make  and 
carry  out  said  contract,  or  after  the  time 
the  captain  of  the  schooner  ascertained  that 
the  mistake  had  been  made  in  the  transmis- 
sion of  the  message  to  him  from  Tampa,  as 
alleged  In  the  declaration. 

"(11)  The  declaration  shows  that  the  mu- 
tual performance  or  nonperformance  of  the 
alleged  proposed  contract  and  the  profits  con- 
templated therefrom  by  the  plaintiffs  were 
entirely  speculative,  remote,  and  unsure  of 
performance  or  attainment. 

"(12)  The  damages  claimed  were  not  In  the 
contemplation  of  the  parties  at  the  time  of 
the  making  of  said  contract  which  is  the  basis 
of  this  suit 

"(13)  The  declaration  does  not  show  that 
the  daraag?9  claimed  were  in  the  contempla- 
tion of  the  parties  at  the  time  of  the  making 
of  said  alleged  contract  which  is  the  basis  of 
this  suit. 

"(14)  The  declaration  does  not  allege  that 
the  mistake  said  to  have  been  made  in  the 
telegram  as  delivered  to  the  captain  of  the 
schooner  was  caused  by  the  negligence  of  the 
defendant." 

The  defendant  filed  the  following  motion 
for  compulsory  amendment  of  the  declara- 
tion: "Now  comes  the  defendant  by  John  E. 
Hartrldge  &  Son,  its  attorneys,  and  moves 
the  court,  under  section  1433  of  the  General 
Statutes  of  1906,  to  direct  and  order  the 
plaintiffs  in  this  case  to  amend  and  reform 
their  declaration  herein,  so  that  the  only  dam- 
age which  shall  be  claimed  by  and  in  said 
declaration  shall  be  the  amount  of  the  tolls 
paid  to  the  defendant  for  the  sending  of  the 
message  which  is  the  basis  of  this  suit 

"And  the  defendant  further  moves  the 
court  under  section  1433  to  order  and  direct 
the  plaintiffs  in  this  case  that  they  shall  so 
amend  and  reform  the  declaration  as  filed 
herein  as  to  strike  therefrom  and  leave  out 
of  said  declaration  any  and  all  claims  for 
damages  other  than  for  tolls  paid  for  sending 
Bald  message  which  is  the  basis  of  this  suit" 

The  court  denied  the  motions  to  strike  cer- 
tain parts  of  the  declaration  and  to  reform 
the  same,  and  overruled  the  demurrer  there- 
to. The  defendant  then  filed  the  following 
pleas  to  the  first  and  second  counts  of  the 
amended  declaration: 

"(1)  And  says  for  a  first  plea  It  Is  not 
guilty. 

"(2)  And  for  a  second  plea  the  defendant 
says  that  it  transmitted  the  message  in  the 
said  counts  in  said  declaration  mentioned  as 
said  message  was  delivered  to  it 

"(3)  And  for  a  third  plea  defendant  says 
as  to  the  message  in  said  counts  in  the  dec- 
laration mentioned  that  on  the  25th  day  of 
December,  1005,  the  plaintiffs,  or  some  one  in 
their  behalf  at  or  about  to  wit,  the  hour 
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12:40  p.  in.,  called  up  the  office  of  the  defend- 
ant at  Pensacola,  Fla.,  by  and  over  the  tele- 
phone, and  that  the  call  was  answered  by  an 
employe  of  defendant,  and  the  person  call- 
ing over 'the  telephone  thereupon  directed 
that  a  cable  be  sent  to  Eastman,  Cardenas, 
as  follows,  to  wit:  'Closed'— and  that  the  de- 
fendant promptly  transmitted  the  said  mes- 
sage as  It  was  delivered  to  It. 

"(4)  And  for  a  fourth  plea  defendant  says, 
as  to  the  message  In  said  counts  In  the  dec- 
laration mentioned,  that  on  the  25th  day  of 
December,  1905,  the  plaintiffs  or  some  one  In 
their  behalf  at  or  about,  to  wit,  the  hour  of 
12:40  p.  m.,  called  the  office  of  the  defendant 
at  Pensacola  by  and  over  the  telephone,  and 
that  the  call  was  answered  by  an  employe  of 
defendant,  and  the  person  calling  over  the 
telephone  thereupon  directed  that  a  cable 
message  be  sent  and  which  was  received  by 
an  employe  of  defendant  as  follows:  'East- 
man, Cardenas.  Closed*— and  that  the  de- 
fendant promptly  transmitted  the  said  mes- 
sage as  It  was  received  by  It." 

The  plaintiff  demurred  to  the  third  and 
fourth  pleas,  and  moved  to  strike  the  second, 
third,  and  fourth  pleas  as  follows: 

"Now  comes  the  plaintiffs  and  move  the 
court  to  strike  the  second,  third,  and  fourth 
pleas  of  the  defendant  upon  the  following 
grounds: 

"(1)  They  are  equivalent  to  the  general 
Issue  which  has  been  pleaded. 

"(2)  Said  pleas  are  so  framed  as  to  preju- 
dice, embarrass,  and  delay  the  fair  trial  of 
this  cause. 

"(3)  The  third  and  fourth  pleas  tender 
wholly  Immaterial  issues.  And,  subject  to 
the  said  motion  to  strike,  the  plaintiffs  demur 
to  the  third  and  fourth  pleas,  and  say  each 
of  said  pleas  is  bad  In  substance  because 
the  facts  set  forth  do  not  constitute  any  de- 
fense. They  are  not  responsive  to  the  dec- 
laration and  undertake  to  set  up  transactions 
other  than  the  one  declared  upon  in  the  dec- 
laration.  Blount  &  Blount  &  Carter. 

"Attorneys  for  Plaintiffs." 

The  court  sustained  the  demurrer,  and 
granted  the  motion  to  strike. 

On  the  12th  day  of  April,  1907.  upon  a 
trial  of  issues  joined,  a  Jury  rendered  a  ver- 
dict In  favor  of  the  plaintiffs  for  $1,171.97. 
The  court  denied  a  motion  for  new  trial. 
Final  judgment  was  entered,  and  the  defend- 
ant pued  out  a  writ  of  error. 

John  E.  Hartrldge  &  Son,  for  plaintiff  in 
error.  Blount  &  Blount  &  Carter,  for  de- 
fendants In  error. 

PARKHILL,  J.  (after  stating  the  facts  as 
above).  The  first  and  third  assignments  of 
error  complain  of  the  action  of  the  court  In 
permitting  the  witness  John  D.  Eastman  to 
testify  as  to  certain  losses  suffered  by  plain- 
tiffs in  effecting  and  performing  a  new  char- 
ter of  this  vessel ;  the  plaintiffs  claiming  that 
the  new  charter  and  the  losses  occasioned 
thereby  were  caused  by  the  wrongful  trans- 


mission of  the  telegram  from  Merrltt  to 
Eastman.  The  losses  testified  to  by  East- 
man consisted  of  expenses  Incurred  by  plain- 
tiffs in  endeavoring  to  effect  a  new  charter 
for  the  vessel,  additional  expenditures,  port 
charges,  and  loss  of  time  made  necessary  while 
entering  upon  and  performing  the  new  char- 
ter, and  losses  and  differences  of  freight  mon- 
ey occasioned  by  the  new  charter.  The  de- 
fendant objects  to  the  testimony  of  the  wit- 
ness because:  (1)  The  damages  sought  to  be 
proved  thereby  are  remote  and  speculative. 
(2)  The  damages  were  not  in  contemplation 
of  the  parties  at  the  time  of  the  alleged  mak- 
ing of  the  contract  for  the  transmission  of 
the  said  telegram.  The  first  objection  Is  not 
argued,  and  will  be  treated  as  abandoned. 

Under  these  assignments,  It  Is  contended 
by  counsel  for  plaintiff  in  error  that  there 
was  nothing  in  the  wording  of  the  telegram 
from  Merrltt  to  Eastman  ("Eastman,  Carde- 
nas, Close")  to  suggest  such  damages  or  losses 
as  testified  to  by  Eastman,  and  no  special  cir- 
cumstances were  alleged  or  shown  from  which 
such  special  knowledge  could  be  imputed  to 
the  defendant  company.  It  Is  contended,  fur- 
ther, that  the  defendant  company  cannot  be 
charged  with  the  information  furnished  by 
the  message  from  Eastman  to  Merrltt  ("Offer 
650  Tampa  Nlpe  Bay.  Answer  quick"),  be- 
cause It  was  not  shown  that  the  same  operator 
handled  both  messages,  or  that  the  operator 
sending  the  one  message  was  familiar  with 
the  contents  of  the  other  message,  and  that 
a  telegraph  operator  Is  a  servant,  and  not 
an  agent  of  the  company. 

The  testimony  shows  that  Eastman  was 
the  captain  and  master  of  the  schooner  Doris, 
and  plaintiffs  were  owners  of  this  vessel. 
Merrltt,  one  of  the  plaintiffs,  was  a  ship 
broker  and  agent  for  the  schooner  at  Pen- 
sacola, Fla.  The  Doris  was  employed  in  the 
lumber  business  between  the  Gulf  ports  and 
the  coast  of  Cuba.  While  this  vessel  was 
at  Cardenas,  Cuba,  Eastman  delivered  to  the 
defendant  company  the  following  cable  mes- 
sage for  transmission  to  Merrltt: 

"Cardenas,  Dec.  24th,  05. 
"Merrltt,  Pensacola. 

"Offer  650  Tampa  Nlpe  Bay.  Answer  quick. 
Eastman." 

This  message  was  delivered  to  Mr.  Merrltt 
at  his  residence,  by  defendant's  messenger, 
before  noon,  about  11  o'clock,  December  25, 
1903.  Up  to  1  o'clock  on  that  day  the  only 
operator  in  charge  of  and  at  work  In  defend- 
ant's office  was  H.  B.  Plnney.  Upon  receipt 
of  this  message  that  day  Merrltt  wrote  on 
the  back  of  It  his  intended  reply,  as  follows: 
"Eastman,  Cardenas,  Close."  He  then  went 
to  the  telephone  in  his  house,  and  called  up 
the  Western  Union  office,  and  asked  for 
the  operator.  Pinney  answered.  Merrltt  ask- 
ed if  Pinney  would  take  a  message,  and  re- 
peated the  message:  "Eastman,  Cardenas, 
Close."  He  testified:  "There  was  some  diffi- 
culty In  the  operator  understanding  It,  and 
I  repeated  It  to  him,  and  requested  him 
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to  repeat  it  to  me."  Merrltt  testified  that 
the  operator  repeated  the  message  correctly, 
as  It  Is  written  above.  Merrltt  says:  "I  went 
down  to  the  foot  of  the  steps,  and  handed 
the  telegram  upon  the  back  of  which  I  had 
written  'Eastman,  Cardenas,  Close'  to  the 
Postal  boy,  who  happened  to  be  at  the  house, 
and  asked  him  If  he  was  going  down  town.  I 
had  already  asked  the  Western  Union  boy 
If  he  was  going  back,  and  he  said,  'No';  he 
had  some  messages  to  deliver,  and  I  asked 
the  Postal  boy.  I  requested  him  to  take  it  to 
the  Western  Union,  and  show  it  to  the  opera- 
tor, and  tell  him  that  was  the  message  I  had 
just  phoned  him,  and  bring  me  the  original 
message  back  next  morning."  The  "Postal 
boy"  testified  that  he  compiled  with  Merrltt's 
request,  showing  the  message  wrlten  by  Mer- 
rltt to  the  operator,  who  he  did  not  identify, 
between  half  past  12  and  1  o'clock  the  same 
day.  He  testified  that  he  showed  the  mes- 
sage to  the  man  at  the  Western  Union  office, 
and  told  him:  "Mr.  Merrltt  phoned  him  be- 
fore, and  he  wanted  to  make  sure,  and  he 
said  It  was  all  right."  The  message  was  re- 
turned to  Merrltt  by  the  boy  the  next  morn- 
ing. This  message,  reading  as  Merrltt  said  he 
wrote  it,  was  introduced  In  evidence. 

Mr.  Pinney  testified  that  he  was  called  to 
the  phone  to  answer  Merrltt's  call.  Merritt 
said  be  had  a  cable  he  wanted  to  phone.  "He 
telephoned  It  to  me,  and  I  telephoned  It  back 
to  him,  repeated  It  back  to  him."  Pinney 
said  he  understood  the  message  to  be,  "East- 
man, Cardenas,  Closed,"  and  then  wrote  out 
the  message,  as  received  by  him,  on  a  tele- 
graph blank,  and  placed  the  same  on  file- 
on  the  hook— to  be  sent.  This  message  as 
offered  in  evidence  reads  as  follows: 

Cable  The  Western  Union  Telegraph  Company. 
Received  No.  Time  filed.  Check. 
Phoned  12:40        3  Pensacola,  Chg.  Merrltt 

Pensacola,  Fla.  Dec.  25. 

Eastman  Cardenas  Closed. 

1.  C.  R.  M.  M 
At  12:BJ  Pensacola.  Original. 

Pinney  testified  that  he  received  and  filed 
this  message  at  12:40  p.  m. ;  that  the  figures 
12:52  represent  the  time  it  was  sent;  that 
he  did  not  send  this  message;  that  he  went 
off  duty  about  1  o'clock  that  day,  and  was 
succeeded  by  another  operator,  one  McOulre, 
who  sent  the  message  phoned  by  Merrltt  and 
written  by  Pinney,  and  that  the  Postal  boy 
did  not  bring  the  message  written  by  Mer- 
rltt to  the  Western  Union  office  while  he  was 
there. 

We  think  the  Jury  could  reasonably  con- 
clude from  the  evidence  that  the  "Postal  boy" 
reached  the  Western  Union  office  with  the 
written  message  from  Merrltt  before  the 
phone  message  was  transmitted  by  McGulre ; 
for  the  boy  said  he  handed  the  message  writ- 
ten by  Merrltt  to  the  man  In  the  office,  and 
showed  him  the  message,  and  told  him  Mr. 
Merrltt  phoned  him  before  and  wanted  to 
make  sure,  and  the  man  In  the  office  said 
it  was  all  right. 


If  the  man  in  the  office  was  McGulre,  be 
saw  both  messages  and  learned  the  nature 
and  Importance  of  them,  for,  though  he  may 
not  have  known  up  to  that  time  anything 
about  the  earlier  message  from  Eastman,  the 
message  from  Merritt  was  written  on  the 
back  of  the  message  from  Eastman. 

Even  if  the  company  was  not  bound  thus 
with  notice  to  McGulre  of  the  terms  of  the 
message  from  Eastman  before  the  trans- 
mission of  the  message  from  Merritt,  we 
think  there  was  sufficient  evidence  from 
which  the  jury  could  reasonably  Infer  that 
Pinney  knew  the  nature  and  Importance  of 
both  messages.  Pinney  said  there  was  no 
receiving  clerk  working  In  the  office  that  day, 
which  was  a  holiday.  He  seems  to  have 
been  the  only  one  working  there  until  about 
1  o'clock,  when  McGulre  came  on  duty.  The 
message  from  Eastman  was  received  by  Mer- 
rltt from  the  company's  office  while  Pinney 
was  on  duty  there.  Pinney  must  have"  han- 
dled the  Eastman  message  and  learned  the 
contents  of  It,  for  he  sent  It  out  to  be  deliv- 
ered to  Merritt,  and  Pinney  knew  the  terms 
of  the  Merrltt  message,  for  he  received  it  over 
the  phone.  If  Pinney,  and  not  McGulre.  re- 
ceived the  written  message  from  Merritt  by 
the  hand  of  the  Postal  boy,  he  became  ac- 
quainted with  the  Eastman  message,  upon 
which  the  Merritt  message  was  written.  If 
Pinney  knew  the  contents  of  both  messages 
it  would  make  no  difference,  so  far  as  notice 
to  the  company  is  concerned,  that  McGuire 
sent  the  message  from  Merrltt  to  Eastman 
without  knowledge  of  the  contents  of  the 
message  from  Eastman  to  Merrltt;  for  Pin- 
ney wrote  the  Merritt  message  as  sent  by 
McGuire,  and  that  message  was  practically 
sent  when  it  was  written  by  Pinney  and  filed 
to  be  sent  by  McGulre.  McGulre  sent  what 
Pinney  wrote.  We  conclude,  therefore,  that 
the  same  operator  handled  both  messages, 
and  was  familiar  with  the  contents  of  them. 

Let  us  consider  the  contention  that  there 
was  nothing  in  the  wording  of  the  telegram 
from  Merrltt  to  Eastman  to  suggest  such 
damages  or  losses  as  testified  to  by  Eastman, 
or  that  the  Injury  alleged  was  not  in  the  con- 
templation of  the  parties  when  the  message 
was  delivered  for  transmission. 

The  rule  in  this  state  as  to  the  measure  of 
damages  In  actions  against  telegraph  com- 
panies for  negligence  in  the  transmission  or 
delivery  of  messages  Is  that  formulated  in 
an  early  English  case  (Hadley  v.  Baxendale, 
9  Exch.  341):  "Where  two  parties  have  made 
a  contract,  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to 
receive  In  respect  of  such  breach  of  contract 
should  be  either  such  as  may  fairly  and  sub- 
stantially be  considered  as  arising  natural- 
ly— L  e.,  according  to  the  usual  course  of 
things  from  such  breach  of  contract  itself — 
or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties, at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  It." 
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Western  Tel.  Co.  v.  Wilson,  32  Fla.  527,  14 
South.  1,  22  L.  R.  A.  434,  37  Am.  St.  Rep.  125. 
This  role  Is  applied  here  whether  the  particu- 
lar action  Is  ex  contractu  or  ex  delicto. 

In  Western  Union  Tel.  Co.  v.  Milton,  53 
Fla.  484,  43  South.  495,  11  L.  R.  A.  (N.  S.) 
560,  the  rule  Is  stated  thus:  "In  an  action  In 
tort  against  a  telegraph  company  for  the 
breach  of  a  public  duty  In  negligently  trans- 
mitting an  Incorrect  copy  of  a  message  de- 
livered to  It  for  transmission,  the  damages 
that  can  be  recovered  are  for  the  loss  or  in- 
Jury  sustained  by  the  plaintiff  as  a  proxi- 
mate consequence  of  the  defendant's  negli- 
gent act,  which  consequences  were  contem- 
plated, or  should  have  been  contemplated,  as 
probable  or  likely  to  follow  the  negligence." 

It  follows,  therefore,  that  where  the  mes- 
sage as  delivered  for  transmission  is  In  ci- 
pher and  unintelligible  except  to  the  sender 
and  addressee,  and  no  explanation  made  to 
the  operator  as  to  its  import  and  importance, 
the  telegraph  company  is  liable  for  default  in 
transmitting  it  correctly  to  pay  nominal 
damages  only,  or,  at  most,  the  sum  paid  for 
its  transmission  and  delivery.  Where  the 
message  affords  the  only  evidence  of  Its  im- 
port and  importance,  and  the  company  Is  not 
otherwise  advised  thereof,  although  It  may  be 
couched  in  unusual,  abbreviated,  or  technical 
language,  yet,  if  it  be  sufficiently  plain  to 
indicate  its  nature  and  importance — that  Is, 
that  it  relates  to  a  business  transaction  of 
importance,  and  that  a  pecuniary  loss  will 
probably  result  unless  it  is  promptly  and 
correctly  transmitted — recovery  will  not  be 
limited  to  nominal  damages.  Jones  on  Tele- 
graph &  Telephone  Companies,  510;  2  Thomp- 
son's Comm.  on  Neg.  §  2469;  3  Sutherland  on 
Damages,  S  970;  27  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  1063. 

It  is  not  essential  that  the  message  dis- 
close all  the  details  of  the  transaction  to 
which  it  relates,  nor  the  particular  business 
intended.  The  rule  in  Hadley  v.  Raxendale, 
therefore,  does  not  require  that  the  parties 
must  have  contemplated  the  actual  damages 
which  are  to  be  allowed,  but  such  as  may 
reasonably  be  supposed  to  have  been  contem- 
plated. It  is  not  essential  that  the  particular 
loss  or  Injury  sustained  was  contemplated, 
but  the  company  is  liable  if  the  loss  sustain- 
ed should  have  been  contemplated  as  a  prob- 
able and  proximate  result  of  Its  negligence. 
Western  Union  Tel.  Co.  v.  Milton,  supra.  As 
was  well  said  by  Chief  Justice  Earl  In  Leon- 
ard v.  N.  Y.,  etc.,  Tel.  Co.,  41  N.  Y.  544,  text 
567,  1  Am.  Rep.  446:  "Parties  entering  into 
contracts  usually  contemplate  that  they  will 
be  performed,  and  not  that  they  will  be  vio- 
lated. They  very  rarely  actually  contemplate 
any  damages  which  would  flow  from  any 
breach,  and  very  frequently  have  not  suffi- 
cient Information  to  know  what  such  dam- 
ages would  be.  As  both  parties  are  usually 
equally  bound  to  know  and  be  Informed  of  i 
tbe  facts  pertaining  to  the  execution  or  | 


breach  of  a  contract,  which  they  have  enter- 
ed into,  I  think  a  more  precise  statement  of 
this  rule  is:  That  a  party  is  liable  for  all 
the  direct  damages  which  both  parties  to  the 
contract  would  have  contemplated  as  flowing 
from  its  breach,  if  at  the  time  they  entered 
into  it  they  had  bestowed  proper  attention  up- 
on the  subject,  and  had  been  fully  informed 
of  the  facts." 

When  the  message  does  not  contain  words 
sufficiently  plain  to  indicate  its  nature  and 
importance,  but  the  company  acquires  this 
knowledge  from  extrinsic  facts  at  the  time 
the  contract  of  sending  is  made,  it  will  be 
liable  for  a  failure  to  send  the  message  ac- 
curately and  promptly,  just  the  same  as  if  it 
showed  this  fact  on  its  face.  In  determining 
whether  the  company  had  information  of  the 
importance  of  the  message,  or  the  necessity 
for  its  prompt  and  correct  transmission,  the 
court  and  jury  may  consider  the  surround- 
ing circumstances,  particularly  the  fact  that 
the  operator  knew  or  ought  to  have  known  of 
the  general  nature  of  the  message  from  other 
messages  handled  by  htm  relating  to  the 
same  transaction.  Western  Union  Tel.  Co. 
v.  Milton,  supra;  27  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  1064. 

Where  there  is  doubt  as  to  whether  the 
words  contained  in  the  message  were  suf- 
ficient to  Indicate  its  Importance,  and  wheth- 
er this  Is  true  with  respect  of  the  operator, 
or  whether  the  latter  was  made  more  certain 
of  Its  nature-  and  Importance  by  extrinsic 
facts  are  questions  for  the  jury.  Jones  on 
Telegraphs  and  Telephones,  |  527;- -Pope  v. 
Western  Union  Tel.  Co.,  14  111.  App.  531. 

We  do  not  think  the  message  reading, 
"Eastman,  Cardenas,  Close,"  which,  it  is 
charged,  the  defendant  negligently  transmit- 
ted, is  sufficiently  plain  to  have  indicated  to 
the  company's  agent  that  It  was  of  Impor- 
tance, or  to  have  apprised  the  company  that 
a  pecuniary  loss  would  probably  result  from 
an  Incorrect  transmission  of  It.  Rut  this  mes- 
sage, read  in  the  light  of  the  evidence  fur- 
nished by  the  earlier  message,  "Offer  650 
Tampa  Nipe  Ray.  Answer  quick,"  clearly 
showed  to  the  company's  operator  that  It  re- 
lated to  a  business  transaction  of  importance, 
and  that  a  pecuniary  loss  would  probably  re- 
sult unless  it  was  promptly  and  correctly 
transmitted.  The  earlier  message  from  East- 
man to  Merrltt  submitted  an  offer  of  some 
kind.  The  words  "offer  650  Tampa  Nipe 
Ray"  show  that  the  offer  was  about  some 
business  matter  of  pecuniary  nature  concern- 
ing the  places  named.  The  words  "answer 
quick"  show  the  Importance  of  the  business 
matter,  and  the  necessity  for  promptness  and 
correctness  In  the  transmission  and  delivery 
of  the  message.  The  request  for  a  quick  an- 
swer concerning  this  offer  clearly  called  for 
a  prompt  acceptance  or  rejection  of  the  of- 
fer. The  message  from  Merrltt  to  Eastman 
i  was  an  acceptance  or  rejection  of  this  lm- 
|  portant  business  offer.   Resides  the  lnforma- 
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tlon  furnished  by  the  language  of  these  mes- 
sages, the  evidence  in  this  case  shows  that 
Merrltt  was  in  the  habit  of  sending  messages 
by  the  defendant  company's  wire.  He  was  so 
well  and  favorably  known  to  the  company 
that  he  had  an  arrangement  with  the  com- 
pany by  which  the  tolls  on  his  messages 
were  charged  to  him  and  collected  from  him 
at  stated  periods.  He  was  a  trusted  custom- 
er of  the  company. 

It  is  not  essential,  as  we  have  seen,  that 
the  message  disclose  all  the  details  of  the 
transaction  to  which  it  relates,  or  the  par- 
ticular business  Intended.  Suppose  the  words 
of  the  message  unexplained  did  not  inform 
the  operator  that  Eastman  was  the  master 
of  the  ship  Doris,  and  that  he  had  been  of- 
fered $6.50  per  M  feet  for  conveying  lum- 
ber from  Tampa  to  Nipe  Bay,  would  that  jus- 
tify him  In  contemplating,  within  the  rule  In 
the  Hadley  Case,  no  damages  as  a  result  of  his 
negligence  or  omission  of  duty  In  promptly 
and  correctly  sending  It  forward?  As  was 
said  in  Postal  Tel.  Cable  Co.  v.  Lathrop,  131 
111.  575,  23  N.  E.  583,  7  L.  R.  A.  474,  19  Am. 
St  Rep.  55:  "It  certainly  cannot  be  contend- 
ed that  the  agent  must  be  informed  of  all  the 
facts  and  circumstances  pertaining  to  a  trans- 
action referred  to  in  a  telegram,  which  are 
known  by  the  parties  themselves,  to  make  his 
company  liable  for  more  than  nominal  dam- 
ages. If  it  should  be  so  held,  the  telegraph 
would  cease  to  be  of  practical  reliability  in 
the  commercial  world." 

The  messages  hi  this  case  are  not  cipher 
messages.  They  were  sufficiently  explicit 
and  clear  to  charge  the  company  with  sub- 
stantial damages,  and  the  court  did  not  err 
In  permitting  the  witness-  Eastman  to  state 
these  damages. 

The  second  assignment  of  error  is  that 
the  court  erred  In  permitting  the  witness 
Eastman  to  give  the  meaning  of  the  following 
telegram  received  by  him  on  the  23d  day  of 
December,  1905,  directed  to  the  schooner 
Doris: 

"Havana,  Done  23, 
"Schooner  Doris.    Offer  you  650  Tampa 
Nipe.   Answer.  Pratt." 

The  plaintiff  had  introduced  testimony,  by 
the  witness  Eastman,  that  he  was  captain 
of  the  schooner  Doris;  that  the  schooner 
was  engaged  in  the  lumber  trade  between  the 
coast  of  Cuba  and  the  Gulf  ports,  and  that 
Pratt  was  In  the  ship  brokerage  business 
at  Havana,  and  broker  for  Eastman;  that 
witness  had  received  the  above  telegram, 
and  was  familiar  with  the  business  of  mak- 
ing charter  parties,  and  that  said  telegram 
had  a  well-understood  meaning  between  peo- 
ple engaged  In  the  business  of  making  char- 
ter parties  at  that  time.  The  plaintiffs  then 
propounded  to  Eastman  the  following  ques- 
tion: "State  what  that  meaning  was."  De- 
fendant objected  to  the  interpretation  of  the 
witness  in  regard  to  the  meaning  of  the  tele- 
gram. The  court  overruled  the  objection, 
and  the  witness  answered:  "That  meaning 


is  that  he  would  pay  me  $650  per  M  for 
a  cargo  of  lumber  from  Tampa  to  Nipe  Bay." 

The  witness  did  not  give  his  construction 
or  interpretation  of  the  message.  He  in- 
terpreted the  writing  in  accordance  with 
the  recognized  meaning  of  the  words  as  useJ 
in  the  trade  or  business  out  of  which  the 
transaction  arose.  The  explanations  were 
not  Inconsistent  with  the  written  terms.  The 
abbreviated  expressions  and  figures  in  the 
telegram  being  a  sort  of  mercantile  short- 
hand were  intelligible  to  the  parties  them- 
selves and  to  those  of  the  particular  busi- 
ness in  which  the  parties  were  engaged,  but 
were  unintelligible  to  a  certain  extent  to  per- 
sons not  somewhat  familiar  with  such  busi- 
ness. The  witness  merely  translated  the 
writing,  for  the  benefit  of  the  Jury,  from  the 
language  of  the  trade  into  the  language  of 
people  generally.  There  was  no  error.  9 
Ency.  Ev.  390:  Maurin  v.  Lyon.  69  Minn. 
257,  72  N.  W.  72,  8.  c.  65  Am.  St.  Rep.  5GS: 
Western  Union  Tel.  Co.  v.  Collins.  45  Kan. 
88,  25  Pac.  187,  s.  c.  10  L.  R.  A.  515;  Lane 
v.  Union  Nat  Bank  of  Massillon,  3  In± 
App.  299,  29  N.  E.  613;  Hinote  v.  Brigtnac 
44  Fla.  589,  33  South.  303. 

The  fourth  assignment  of  error  challenges 
the  correctness  of  the  following  Instruction: 
"The  burden  of  proving  that  a  telephone 
message  was  transmitted  before  a  written 
message  confirming  such  telephone  message 
was  received  by  defendant  If  such  written 
message  was  received  by  It,  is  upon  the  de- 
fendant, and  a  mere  notation  of  time  sent 
made  by  defendant's  agent  on  the  telephone 
message  as  written  down  by  an  operator  of 
the  defendant,  Is  not  evidence  of  such  fact, 
where  such  notation  was  not  made  in  iht 
presence  of  the  sender  of  the  message." 

We  think  the  court  erred  in  giving  tha: 
part  of  the  instruction  which  had  the  effort 
of  withdrawing  from  the  consideration  of  tL* 
jury  the  notation  of  time  when  the  message 
was  sent 

Mr.  Pinney,  the  telegraph  operator,  testifi*! 
that  he  received  the  telephone  message  as 
"Closed,"  wrote  the  message  on  a  telegraph 
blank,  and  put  the  message  on  the  hook  tha: 
It  might  be  sent  He  put  the  figures  12:+~» 
on  the  message  at  the  time  he  received  i: 
He  did  not  send  the  message,  and  was  not 
present  when  It  was  sent  He  said  the  mes- 
sage was  sent  by  McGulre,  who  came  on  duty 
as  Pinney  went  off  duty.  The  messapv. 
when  Introduced  in  evidence,  showed  tL* 
figures  12:52  written  thereon.  Pinney  was 
asked  what  the  figures  meant  He  testified 
that  the  figures  12:40  showed  the  time  b" 
received  the  message  for  transmission,  and 
the  figures  12:52  represented  the  time  when 
the  message  was  sent  This  testimony  wa< 
not  objected  to  by  the  plaintiffs.  They 
sought  to  withdraw  it  from  the  consideration 
of  the  jury  by  the  charge  given  at  their  re- 
quest 

In  support  of  the  charge,  counsel  say  they 
"In  order  to  control  the  effect  of  the  notation 
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or  memorandum  made  on  the  paper  by  anoth- 
er person  not  a  witness,  without  the  knowledge 
of  plaintiffs,  requested  an  instruction  that 
the  mere  notation  of  time  sent  made  under 
such  circumstances  by  a  person  not  a  wit- 
ness was  not  evidence  of  the  fact.  The  in- 
struction withdrew  nothing  from  the  Jury 
except  this  mere  notation,  and.  as  it  was 
purely  hearsay,  it  was  proper  to  so  with- 
draw It.  The  request  to  charge  was  equiv- 
alent to  a  motion  to  strike,  and  giving  it 
equivalent  to  granting  the  motion."  Coun- 
sel contend  that  the  principle  announced  in 
Roberson  v.  State,  40  Fla.  50©,  24  South.  474. 
headnote  12,  is  applicable  here.  The  lan- 
guage of  the  headnote  referred  to  is  as  fol- 
lows: "If  evidence  introduced  tends  to  prove 
an  irrelevant  or  immaterial  fact,  as  well 
as  one  material  and  relevant,  the  court  prop- 
erly refuses  an  instruction  withdrawing  such 
evidence  entirely  from  the  consideration  of 
the  jury,  but  errs  If  it  refuses  an  instruc- 
tion properly  framed,  limiting  the  considera- 
tion of  such  evidence  by  the  Jury  to  Its  legit- 
imate purpose."  The  evidence  famished  by 
the  notation  of  the  time  sent  as  testified  by 
witness  was  not  Irrelevant  or  Immaterial. 
Upon  the  question  of  the  negligence  of  de- 
fendant, it  became  Important  to  know  wheth- 
er the  written  message  confirming  the  tele- 
phone message  was  received  by  defendant 
before  the  telephone  message  was  transmit- 
ted. The  charge  given  by  the  court  placed 
the  burden  of  proving  this  fact  upon  the  de- 
fendant; and  yet  the  same  charge  withdrew 
evidence  of  the  time  when  the  telephone 
message  was  sent  from  the  consideration  of 
the  Jury.  It  is  true  that  the  witness  did  not 
himself  write  the  figures  12:52,  the  nota- 
tion of  time  when  the  message  was  sent. 
It  is  true  another  operator  made  this  nota- 
tion. But  the  plaintiff  made  no  objection  to 
tills  testimony  on  the  ground  of  hearsay,  or 
that  the  best  evidence  should  be  produced. 
No  objection  to  the  admission  of  this  testi- 
mony was  made  at  all.  The  evidence  was 
admitted  as  It  were  by  consent.    Sims  v. 

State,  54  Fla.   ,  44  South.  737;  McSwaln 

v.  Howell,  20  Fla.  24S,  10  South.  588.  Had 
an  objection  of  this  kind  been  made,  the 
defendant  would  have  been  given  an  op- 
portunity to  produce  the  best  evidence  or  to 
invoke  the  rule  insisted  upon  by  the  plain- 
tiffs when  they  successfully  asked  to  have 
explained  to  the  Jury  the  meaning  of  the  ab- 
breviated expressions  and  figures  found  in 
the  telegram  from  Pratt  to  the  schooner 
Doris.  It  is  not  clear  that  Pinney,  who  was 
shown  to  be  a  telegraph  operator,  was  not 
competent  to  explain  the  meaning  of  the 
notation  of  time  written  on  the  message 
by  the  operator  who  worked  In  the  same  of- 
fice with  him. 

The  fifth,  sixth,  seventh,  and  eighth  as- 
signments of  error  have  been  argued,  and 
will  be  considered  together.  The  defendant 
requested  the  court  to  give  the  following  in- 
struction:  "(12)  If  you  find  from  the  evi- 


dence that  on  or  about  the  25th  day  of  De- 
cember, 1905,  the  plaintiffs,  or  some  one  in 
their  behalf,  at  about  the  hour  of  12:40  p. 
m.,  called  up  the  office  of  the  defendant  at 
Pensacola,  Fla.,  by  and  over  the  telephone, 
and  that  the  call  was  answered  by  an  em- 
ploye of  the  defendant,  and  the  person  call- 
ing over  the  telephone  thereupon  directed 
that  a  cable  be  sent  in  words  and  figures 
as  follows,  to  wit:  'Eastman,  Cardenas. 
Closed' — and  that  the  message  was  trans- 
mitted as  delivered  to  the  defendant,  then 
the  defendant  is  not  guilty."  But  the  court 
added  to  said  Instruction,  after  the  word 
"Closed,"  the  words  "and  that  there  was  no 
written  or  other  notice  to  the  defendant  that 
the  final  word  was  'Close,' "  and  gave  the 
said  instruction  with  the  said  additional 
words  inserted  therein,  to  which  action  of 
the  court  the  defendant  did  then  and  there 
except. 

This  charge  as  requested  omitted  refer- 
ence to  a  part  of  the  testimony.  The  addi- 
tion made  by  the  court  supplied  this  defect, 
but  it  would  be  safer  to  properly  confine 
the  time  when  the  written  or  other  notice 
was  given  to  defendant  that  the  final  word 
was  "Close,"  if  it  be  found  by  the  Jury  that 
such  notice  was  given. 

This  disposes  of  the  objections  to  simi- 
lar additions  made  by  the  court  to  other 
charges  given  at  request  of  defendant. 

The  ninth  and  tenth  assignments  challenge 
the  sufficiency  of  the  evidence  to  support  the 
verdict.  As  this  case  must  be  sent  back 
for  another  trial,  we  will  not  express  an 
opinion  on  the  sufficiency  of  the  evidence. 

The  eleventh  and  twelfth  assignments  of 
error  are  based  upon  the  action  of  the  court 
in  overruling  the  motion  of  defendant  to 
strike  certain  parts  of  the  amended  declara- 
tion. The  parts  of  the  amended  declaration 
sought  to  be  stricken  by  this  motion,  explan- 
atory of  the  meaning  of  the  telegrams,  are 
not  improperly  used  to  make  the  declaration 
more  intelligible  to  the  court  and  jury,  and 
to  make  out  the  cause  of  action  of  plaintiff. 

Another  part  of  the  amended  declaration 
sought  to  be  stricken  alleges  that  the  offered 
charter  would  have  been  closed  and  the 
voyage  would  have  been  performed  had  the 
telegram  been  transmitted  and  delivered  to 
Eastman  in  the  same  language  as  it  was  de- 
livered to  the  defendant.  This  allegation  of 
the  declaration  Is  proper  in  order  to  show 
the  proximate  cause  of  the  Injury,  as  the 
plaintiff  must  allege  that  the  negligence  of 
the  defendant  in  transmitting  the  message 
was  the  proximate  cause  of  the  injury.  21 
Ency.  PI.  &  Pr.  514. 

The  thirteenth  and  fourteenth  assignments 
rest  upon  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  original  and 
amended  declaration.  The  amendment  cured 
the  defect  In  the  original  declaration,  and 
we  will  consider  only  the  objections  urged 
to  the  amended  declaration. 

The  first  ground  of  demurrer  Is  too  gen- 
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eral.  Eastman  was  not  required  to  "take 
any  care  to  ascertain  the  correctness  or  in- 
correctness of  the  message  received  in  an- 
swer to  his  cablegram."  This  disposes  of  the 
eighth  ground  of  the  demurrer. 

The  declaration  shows  that  the  person 
who  offered  to  charter  the  vessel  Doris  "was 
able  *  *  *  to  charter  the  said  vessel 
for  $6.50  per  M  feet  of  lumber  which  could 
be  carried  as  a  cargo  by  said  vessel  from 
Tampa  to  Nlpe  Bay."  This  disposes  of  the 
ninth  ground  of  the  demurrer. 

The  tenth  ground  of  the  demurrer  is  as 
follows:  "The  declaration  does  not  show 
that  the  person  alleged  to  have  made  the 
offer  of  $0.50  per  M  feet  for  the  vessel 
from  Tampa  to  Nlpe  Bay  ever  refused  to 
make  and  carry  out  said  contract,  or  after 
the  time  the  captain  of  the  schooner  ascer- 
tained that  the  mistake  had  been  made  in 
the  transmission  of  the  message  to  him  from 
Tampa,  as  alleged  In  the  declaration."  The 
plaintiff  does  not  claim  damages  for  a  re- 
fusal to  carry  out  a  contract  by  the  per- 
son offering  to  charter  the  schooner  Dorla 
The  declaration  alleges  that  the  captain  of 
said  vessel  declined  the  offer  of  the  person 
to  charter  the  said  vessel,  because  the  de- 
fendant company  negligently  and  carelessly 
so  altered  the  message  transmitted  and  de- 
livered to  the  captain  that  he  understood 
by  the  message  delivered  to  him  that  he  was 
not  authorized  to  close  the  charter  offered 
to  him.  This  disposes  of  this  ground  of  the 
demurrer. 

We  think  the  declaration  does  allege  "that 
the  mistake  said  to  have  been  made  in  the. 
telegram  as  delivered  to  the  captain  of  the 
schooner  was  caused  by  the  negligence  of  the 
company,"  and  so  falls  the  fourteenth  ground 
of  the  demurrer. 

The  other  grounds  of  demurrer  relied  upon 
seem  to  be  directed  to  the  bill  of  particulars 
and  to  the  question  of  damages.  A  demur- 
rer does  not  He  to  a  bill  of  particulars.  A 
demurrer  does  not  reach  the  question  of 
damages,  If  the  declaration  shows  a  valid 
claim  to  any  damages  whatever.  Borden  v. 
Western  Union  Tel.  Co.,  32  Fla.  394,  13 
South.  876;  Cline  v.  Tampa  Waterworks 
Co.,  46  Fla.  459,  35  South.  8;  Western  Un- 
ion Tel.  Co.  v.  Wells,  50  Fla.  474,  39  South. 
838,  2  L.  R.  A.  (N.  S.)  1072,  111  Am.  St.  Rep. 
129 ;  7  Am.  &  Eng.  Ann.  Cas.  531 ;  Western 
Union  Tel.  Co.  v.  Milton,  53  Fla.  484,  43 
South.  495,  11  L.  R.  A.  (N.  S.)  560,  and  cases 
there  cited. 

The  fifteenth  and  sixteenth  assignments 
of  error  are  predicated  upon  the  denial  by  the 
court  of  defendant's  motion  to  compel  the 
plaintiffs  to  amend  and  reform  their  origi- 
nal and  amended  declaration,  so  that  it 
would  claim  as  damages  only  the  amount 
paid  for  sending  the  telegram. 

When  the  message  Is  taken  with  the  one 
to  which  it  was  a  reply,  it  is  sufficient  to 
apprise  the  defendant  that  it  related  to  a 
business  matter  of  importance,  and  to  re- 


quire attention  to  Its  consequences.  Under 
these  circumstances,  If  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the 
loss  of  the  plaintiff,  the  defendant  is  liable 
for  all  the  injurious  consequences  of  the 
negligence  that  should  have  been  contemplat- 
ed, if  such  attention  had  been  given  to  the 
message  as  its  terms  indicated  it  was  en- 
titled to.  The  motion  was  properly  denied. 
The  motion,  however,  should  have  stated  that 
the  declaration  was  so  framed  as  to  preju- 
dice, embarrass,  or  delay  a  fair  trial  of  the 
case. 

The  judgment  is  reversed 

8HACKLEFORD,  C.  J.,  and  WHITFIELD. 
J.,  concur. 

COCKRELL,  J.  (concurring).  I  concur  in 
the  main  with  the  opinion  prepared  by  Mr. 
Justice  PARKHILL. 

There  Is  a  difficulty  disclosed  on  the  rec- 
ord, though  not  properly  presented,  that  gives 
me  much  concern.  I  cannot  free  my  mind 
from  the  thought  that  the  real  negligence 
causing  the  loss  was,  first,  the  selection  by 
Herri  tt  of  the  inapt  word  "Close,"  which  as 
written  presents  ambiguous  meanings;  and 
secondly,  the  peculiar  construction  placed  by 
Eastman  upon  the  word  "Closed."  No  cipher 
is  involved,  merely  the  usual  meaning  of  or- 
dinary English  words;  and  it  would  seem 
that  the  latter  word  presents  as  clearly  the 
meaning  Intended  to  be  conveyed  as  the 
former. 

HOCKER,  J.  (concurring).  In  the  case  of 
Western  Union  Telegraph  Company  v.  Mil- 
ton, 53  Fla.  484,  43  South.  495,  11  L  R.  A. 
(N.  S.)  560,  this  court  reaffirmed  the  rule  that 
If  a  declaration  entitled  the  plaintiff  to  recov- 
er even  nominal  damages,  a  demurrer  thereto 
will  not  lie,  even  though  It  claims  other  or 
greater  damages  than  the  case  made  may 
legally  entitle  the  plaintiff  to  recover.  Such 
a  question  is  properly  raised  by  objections  to 
testimony  at  the  trial,  by  Instructions  to 
the  jury,  or  by  requiring  the  declaration  to 
be  reformed. 

The  question  of  the  sufficiency  of  the  dec- 
laration to  entitle  the  plaintiffs  to  recover 
other  than  nominal  damages  was,  I  think, 
properly  raised  by  objections  to  some  of  the 
testimony  offered  and  which  are  embraced 
in  the  assignments  of  error. 

This  court  has  repeatedly  held  that  a  dec- 
laration in  an  action  at  law  should  allege  dis- 
tinctly every  fact  that  Is  essential  to  the 
plaintiffs*  right  of  action.  Milligan  v.  Key- 
ser,  52  Fla.  831,  42  South.  367;  Royal  Phos- 
phate Co.  v.  Van  Ness,  53  Fla.  135,  43  South. 
917. 

In  the  instant  case  the  telegram  sent  by 
Eastman,  the  master  of  the  vessel,  from  Car- 
denas to  Merritt  at  Pensacola.  Fla.,  is  a* 
follows:  "Offer  650  Tampa  Nlpe  Bay.  An- 
swer quick."  The  answer  was,  "Close" ;  and 
it  is  alleged  that  this  was  Incorrectly  sent. 
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"Closed"  It  seems  to  me  that  these  words 
unexplained  are  unintelligible  to  the  ordi- 
nary reader,  and  do  not  convey  to  the  mind 
any  notion  whatever  that  Eastman  was  the 
master  of  the  ship  Doris,  and  that  he  had 
been  offered  $6.50  per  M  feet  for  carrying 
lumber  from  Tampa  to  Nlpe  Bay,  or  that 
they  related  to  a  business  transaction  of 
much  Importance,  and  that  a  loss  would  prob- 
ably result  unless  they  were  properly  and 
correctly  transmitted.  There  Is  no  allegation 
In  the  declaration  that  the  agent  of  the  de- 
fendant knew  Its  Import,  or  that  he  was  ad- 
vised of  circumstances  which  would  put  him 
on  notice  that  the  message  involved  matters, 
where  considerable  values  were  involved.  In 
the  case  of  Western  Union  Tel.  Co.  v.  Milton, 
supra,  the  declaration  sets  out  the  telegram 
from  John  Milton  to  Geo.  H.  McFadden  & 
Bros.  Agency,  and  alleges  that  "Geo.  H.  Mc- 
Fadden &  Bros.  Agency  was  engaged  In 
the  business  of  purchasing  and  selling  cotton 
on  and  before  said  date  (message)  and  the 
said  words  'One  hundred  and  seventy-five' 
meant  175  bales  of  cotton  which  plaintiff  had 
that  day  purchased  for  the  account  of  the 
said  Geo.  H.  McFadden  &  Bros.  Agency,  and 
that  Geo.  H.  McFadden  &  Bros.  Agency  was 
engaged  In  dealing  In  cotton,  and  that  plain- 
tiff had  been  engaged  In  shipping  cotton  to 
and  buying  cotton  for  said  agency  was  well 
known  to  the  said  defendant."  In  the  body 
of  the  opinion  (page  500  of  53  Fla.,  and  page 
500  of  43  South.  [11  L.  R.  A.  (N.  S.)  560])  It 
is  said:  "It  Is  further  alleged  that  defend- 
ant well  knew  that  George  H.  McFadden  & 
Bros.  Agency  was  engaged  In  dealing  In  cot- 
ton, and  that  the  plaintiff  bad  been  engaged 
in  shipping  cotton  to  and  buying  cotton  for 
said  agency."  This  shows  how  the  court  un- 
derstood the  declaration  in  that  case.  See, 
also,  page  505. 

In  the  case  of  Western  Union  Tel.  Co.  v. 
Wilson,  32  Fla.  527.  U  South.  1,  22  L.  R.  A. 
434,  37  Am.  St  Rep.  125,  this  court  held: 
"The  liability  of  a  telegraph  company  for 
failure  to  transmit  and  deliver  a  message 
written  in  unexplained  cipher,  or  in  language 
unintelligible  except  to  those  having  a  key  to 
its  hidden  meaning,  is  for  nominal  damages, 
or,  at  most,  for  the  sum  paid  as  the  price  for 
its  transmission  and  delivery."  In  that  case 
this  court  held  the  rule  In  Hadley  v.  Baxen- 
dale,  9  Exch.  341,  applicable  to  suits  on  the 
contracts  of  telegraph  companies  for  the 
transmission  of  messages,  overruling  the  case 
of  Western  Union  Tel.  Co.  v.  Hyer  Bros.,  22 
Fla.  637,  1  South.  129,  1  Am.  St  Rep.  222. 
The  court,  referring  to  the  decided  cases,  says 
the  great  weight  of  authority  favors  this 
view.  Since  the  case  of  Western  Union  Tel. 
Co.  v.  Wilson  was  decided,  the  Supreme 
Court  of  the  United  States  In  Primrose  v. 
Western  Union  Tel,  Co.,  154  U.  S.  1,  14  Sup. 
Ct  1098,  38  L.  Ed.  883,  has  adopted  the 
same  rule.  See,  also,  Hill  v.  Western  Union 
Tel.  Co.,  42  S.  C.  867,  20  S.  E.  135,  46  Am. 


St.  Rep.  734,  and  note.  This  doctrine  is  rec- 
ognized in  Western  Union  Tel.  Co.  v.  Milton, 
53  Fla.  501,  43  South.  500,  11  L.  R.  A.  (N.  S.) 
560,  where  It  Is  said:  "In  an  action  in  tort 
against  a  telegraph  company  for  breach  of  a 
public  duty  in  negligently  transmitting  an  in- 
correct copy  of  a  message  delivered  to  It  for 
transmission,  the  damages  that  can  be  re- 
covered are  for  the  loss  or  injury  sustained 
by  the  plaintiff  as  a  proximate  consequence 
of  the  defendant's  negligent  act  which  conse- 
quence the  parties  contemplated,  or  should 
have  contemplated,  as  probable  to  follow 
from  a  breach  of  the  duty." 

In  the  case  of  Western  Union  Tel.  Co.  v. 
McKlnney,  2  Wilson,  Civ.  Cas.  Ct  App.  §  644, 
the  message  was :  "Twenty  lumps,  five  looms, 
five  buffs,  five  bucks."  This  message  was 
understood  by  the  sender  to  mean,  and  would 
have  been  understood  by  the  person  to  whom 
It  was  addressed  to  mean,  that  the  latter 
should  forward  to  the.  former  certain  linen 
goods,  which  line  of  goods  the  sender  was 
packing.  It  is  said  in  the  opinion  that  the 
message  does  not  disclose  Its  meaning  except 
to  the  person  to  whom  It  was  directed,  and 
was  in  effect  a  cipher  message,  and  did  not 
upon  Its  face  notify  the  company  that  It  was 
of  pecuniary  value  or  importance.  The 
court  then  refers  to  the  rule  In  Hadley  v. 
Baxendale  as  adopted  in  that  state,  and  as 
applicable  to  the  case.  The  court  then  says: 
"It  Is  therefore  the  law  of  this  state  •  •  * 
that  In  the  case  of  a  cipher  telegram  the 
sender  can  only  recover,  for  a  failure  to  send 
or  deliver,  nominal  damages,  unless  he  al- 
leges and  proves  that  the  company,  at  the 
time  of  receiving  such  telegram  for  transmis- 
sion, had  knowledge  that  It  was  of  value  and 
importance." 

.  In  the  case  of  Capers  v.  Western  Union  Tel. 
Co.,  71  S.  C.  29,  50  S.  E.  537,  it  is  held  that, 
in  order  to  recover  damages  from  a  telegraph 
company  for  delay  in  delivery  of  a  telegram, 
it  is  essential  where  a  recovery  is  based  on 
its  special  nature  that  knowledge  of  Its  spe- 
cial Importance  should  appear  from  the  lan- 
guage of  the  telegram,  or  that  it  be  alleged 
that  the  defendant  was  otherwise  informed 
of  its  special  importance.  In  this  case  the 
telegram  was  in  these  words:  "Beaufort,  S. 
C.  2/29,  1904.  To  C.  W.  Butler.  No  letter 
received.  Send  to  Yemassee  conductor  In 
morning.  W.  E.  Capers."  See,  also,  21  Ency. 
PI.  &  Pr.  516. 

Considering  the  unintelligible  character  of 
the  words  used  In  the  telegrams  in  the  in- 
stant case,  I  think  that,  in  order  for  the 
plaintiffs  to  be  entitled  to  recover  other  than 
the  cost  of  sending  the  telegrams  or  nominal 
damages,  the  declaration  should  have  alleged 
that  the  defendant's  operator  was  Informed 
of  the  meaning  of  the  messages  or  that  they 
related  to  a  matter  of  business  of  Importance, 
and  that  this  should  have  been  proven.  In 
so  holding  I  am  in  line  with  the  rule  of  this 
court  which  we  have  referred  to  as  estab- 
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declaration  should  allege  distinctly  every  fact 
that  is  essential  to  the  plaintiffs'  right  of  ac- 
tion. In  other  respects  I  concur  In  the  opin- 
ion of  Mr.  Justice  PARKHILL. 

TAYLOR,  J.  I  concur  in  the  foregoing 
opinion  of  Mr.  Justice  HOCKER,  except  that 
I  think  that  the  rule  in  Hadley  v.  Baxendale 
requires  that  the  message  involved  in  such 
cases  in  the  absence  of  explanation  of  its 
meaning  must  be  so  intelligible  that  the 
telegraph  company  can  be  Informed  thereby, 
not  only  that  it  relates  to  a  matter  of  "busi- 
ness importance,"  but  that  it  should  be  such 
that  the  company  may  contemplate  and  see 
from  its  terms  what  damages  will  probably 
result  from  their  failure  to  transmit  it  as 
they  contract  to  do.  Any  other  construction 
of  the  rule  practically  emasculates  it,  and 
practically  overrules  the  case  of  West.  U.  Tel. 
Co.  v.  Wilson,  32  Fla.  527,  14  South.  1,  22  L. 
R.  A.  434,  37  Am.  St.  Rep.  125,  where  the 
reason  of  the  rule  Is  discussed  at  length. 


MEMORANDUM  DECISIONS. 


BIRMINGHAM  RY.,  LIGHT  &  POWER 
CO.  v.  MILES.  (Supreme  Court  of  Alabama. 
May  12,  1908.)  Appeal  from  City  Court  of 
Birmingham ;  Charles  A.  Senn,  Judge. 

PER  CURIAM.  Motion  to  dismiss  appeal 
granted,  and  appeal  dismissed. 


CAMPBELL  v.  GILLIAM.  (Supreme  Court 
of  Alabama.  April  20,  1908.)  Appeal  from 
Chancery  Court,  Madison  County  ;  W.  H.  Simp- 
son, Chancellor.  Tancred  Betts,  for  appellant. 
Lawrence  Cooper,  for  appellee. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  appellee. 


CITIZENS'  .BANK  OF  DYERSBURG  v.  J. 
C.  HAAS  &  CO.  (Supreme  Court  of  Alabama. 
June  29,  1907.)  Appeal  from  Circuit  Court, 
Montgomery  County ;  J.  C.  Richardson,  Judge. 
Action  by  J.  C.  Haas  &  Co.  against  the  Citi- 
zens' Bank  of  Dyersburg.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed.  Alex 
Troy  and  E.  K.  Campbell,  for  appellant.  Stein- 
er,  Crum  &  Weil,  for  appellee. 

PER  CURIAM.  Affirmed. 

DOWDELL,  J.  (dissenting).  In  the  present 
appeal  the  judgment  appealed  from  is  affirmed, 
on  the  opinion  in  this  case  on  former  appeal. 
Haas  &  Co.  v.  Citizens'  Bank  of  Dyersburg,  144 
Ala.  502,  39  South.  129,  1  L.  R.  A.  (N.  S.)  242, 
113  Am.  St.  Rep.  61.  I  am  constrained  to  dis- 
sent from  this  conclusion,  as  I  did  on  the  former 
appeal,  and  will  undertake  now  to  express  my 
reasons  for  such  dissent.  The  same  question 
that  was  presented  before  on  the  pleadings  is 
now  presented  by  bill  of  exceptions  reserved  on 
the  trial.  The  only  plea  was  that  of  the  general 
issue,  aud  the  case  as  last  tried  was  ou  au 


were  merchants,  had  contracted  with  one  Klyce 
for  the  purchase  of  meal,  and  Klyce,  who  was 
the  drawer  of  the  draft,  had  agreed  to  sell  and 
ship  the  meal.  He  did  not  ship  all  of  it;  for 
under  the  facts  it  appears  that  on  arrival  of 
the  meal  there  was  a  shortage  in  the  number  of 
sacks.  The  bill  of  lading  called  for  the  correct 
number  of  sacks,  and  was  therefore  false  so  far 
as  the  shortage  was  concerned.  This  bill  of  lad- 
ing was  issued  to  the  order  of  Klyce,  and  showed 
a  consignment  to  his  order  at  Montgomery.  Ala. 
Klyce  made  out  a  statement  in  the  form  of  an 
account  against  Haas  &  Co.,  showing  the  latter 
to  be  a  debtor  of  Klyce  for  so  many  sacks  of 
meal  at  so  much  per  sack,  amounting  to  so 
many  dollars.  This  account  and  the  bill  of  lad- 
ing were  attached  to  a  draft,  drawn  by  Klyce 
on  Haas  &  Co.,  and,  having  indorsed  the  bill  of 
lading,  he  carried  the  papers  to  the  bank,  which 
purchased  or  discounted  the  draft  with  the  oth- 
er papers  attached,  forwarded  them  to  its  cor- 
respondent in  Montgomery,  who  in  turn  pre- 
sented them  to  Haas  &  Co.,  who  paid  the  amount 
of  the  draft,  receiving  it  and  the  papers  attached 
to  it.  When  the  shipment  arrived,  the  shortase 
was  discovered,  and  it  was  also  found  that  some 
of  the  goods  were  damaged,  and  the  appellees 
brought  suit  to  recover  from  the  bank  damages 
on  account  of  the  shortage  and  the  condition  of 
the  goods. 

In  applying  the  law  to  the  facts  contained  in 
the  agreed  statement,  it  may  be  well  to  note 
certain  principles,  applicable  to  bills  of  ex- 
change, which  should  be  kept  in  mind.  The  ac- 
ceptor of  a  bill  of  exchange  becomes  the  primary 
principal  debtor,  and  his  obligation  is  similar 
to  that  of  a  maker  of  a  promissory  note.  Up- 
on a  failure  to  pay  at  maturity,  there  is  no  legal 
impediment  to  an  action  at  law  by  the  payee 
against  the  acceptor.  The  acceptance  is  of  it- 
self an  admission  by  the  acceptor  of  everything 
essential  to  the  existence  of  his  liability  as  pri- 
mary principal  debtor,  of  the  right  of  the  drawer 
to  draw,  and  of  the  capacity  of  the  payee  to  take 
and  hold,  or  to  indorse,  the  bill.  Capital  City 
Insurance  Co.  v.  Quinn,  73  Ala.  558.  The  pre- 
sumption is  that  he  has  funds  of  the  drawer  in 
hand  to  meet  the  draft  (Rudulph  v.  Brewer.  90 
Ala.  192,  IS  South.  314),  or,  as  has  been  cor- 
rectly stated:  "The  drawer  of  a  bill  of  ex- 
change, who  accepts  it,  cannot  resist  its  pay- 
ment as  against  a  bona  fide  holder  because  the 
acceptance  is  without  consideration  or  the  con- 
sideration has  failed  :  nor,  having  paid  it,  though 
in  ignorance  of  the  want  or  failure  of  considera- 
tion, can  he  reclaim  the  money."  Young  v.  Leh- 
man &  Co.,  63  Ala.  519.  The  rights  and  lia- 
bilities of  the  several  parties  to  a  bill  of  ex- 
change are  so  well  and  have  so  long  been  fixed 
by  the  principles  of  the  commercial  law  that 
it  is  needless  to  discuss  them ;  but  it  is  contend- 
ed that  the  facts  here  take  the  case  ont  of  the 
general  rule  above  expressed,  and  place  a  liabil- 
ity on  the  defendant  bank,  from  which  it  would 
be  exempt  if  it  had  simply  purchased  or  dis- 
counted the  draft  with  no  invoice  or  bill  of  lad- 
ing attached.  Klyce's  contract  was  executory. 
The  "account,"  which,  in  the  agreed  statement 
of  facts,  is  called  in  the  alternative  an  "invoice." 
was  not  an  obligation  of  any  kind.  Haas  &  Co. 
did  not  owe  Klyce  for  the  meal,  and  would  not 
owe  him,  until  it  was  delivered.  The  account 
certainly  bad  no  actual  existence,  nor  could  it 
have  a  potential  one,  in  the  absence  of  some  en- 
gagement out  of  which  it  was  to  arise.  Shackle- 
ford  v.  Kiser  Co.,  131  Ala.  227,  31  South  77. 
The  only  effect  to  be  given  the  account  is  that 
it  was  an  invoice  purporting  to  show  certain 
items.  If  it  was  untrue,  it  was  as  misleading 
to  the  bank  as  to  the  merchants.  If,  however, 
the  account  or  invoice  be  treated  otherwise,  and 
it  were  held  that  it  was  assigned  to  the  bank, 
the  effect  of  the  assignment  would  not  be  as 


plaintiffs  contend  in  this  case.  Tolerton  &  Stet- 
son Co.  v.  Bank,  112  Iowa,  709,  84  N.  W.  930, 
50  L.  R.  A.  777.  The  assignee  of  a  chose  in 
action  acquires  no  greater  rights  than  the  as- 
signor had.  Harrison  v.  Marshall,  6  Port.  65; 
Gayle  v.  Benson,  3  Ala.  234.  Our  statute  (Civ. 
Code  1896,  $  879)  recognizes  the  principle  when 
it  provides  that  all  contracts  and  writings,  ex- 
cept such  as  are  governed  by  the  commercial 
law,  are  subject  to  certain  defenses  previous  to 
notice  of  their  assignment  or  transfer.  "An 
assignee  of  a  chose  in  action  takes  it  subject 
to  all  existing  equities  between  the  original  par- 
ties." Stewart  v.  Kirkland,  19  Ala.  162.  This 
same  proposition  is,  however,  sometimes  stated 
with  some  inaccuracy  as  follows:  'The  assignee 
stands  in  the  shoes  of  the  assignor,  with  the 
same  rights,  no  greater,  no  less."  The  inac- 
curacy consists  in  the  implication  that  the  as- 
signee assumes  the  liabilities  of  the  assignor, 
and  a  statement  of  a  principle  applicable  where 
the  assignee  is  suing  upon  a  chose  in  action  is 
thus  erroneously  made  to  apply  to  a  case  where 
the  assignee  occupies  the  position  of  a  defendant. 
It  will,  therefore,  be  seen  that  the  assignment  of 
the  account,  even  if  it  be  treated  as  such,  did 
not  operate  to  create  a  liability  on  the  bank. 

As  to  the  bill  of  lading,  it  evidenced  a  con- 
tract between  the  shipper  and  the  railroad  com- 
pany, and  was  drawn  to  the  order  of  the  ship- 
per, who  Indorsed  it.  The  bill  of  lading  was 
not  the  contract  made  by  Klyce  with  Haas  & 
Co.,  and  the  transfer  of  it  by  him  did  not  oper- 
ate to  relieve  him  from  his  executory  contract 
with  Haas  &  Co.,  nor  to  impose  a  liability  on 
the  bank  to  carry  out  that  executory  contract, 
in  the  absence  of  an  express  agreement  to  do  so. 
The  indorsement  and  delivery  to  the  bank  of 
the  bill  of  lading,  upon  its  purchase  or  discount 
of  the  draft,  to  which  it  was  attached,  was  a 
transfer  to  it  of  the  title  to  the  goods  in  trans- 
itu. American  National  Bank  v.  Henderson, 
123  Ala.  613,  26  South.  498,  82  Am.  St.  Rep. 
147.  But  it  does  not  follow  that  the  bank  thus 
became  liable  to  deliver  goods,  which  were 
agreed  to  be  sold  and  delivered  by  Klyce  to  the 
plaintiffs.  There  was  no  express  agreement  by 
the  bank  that  it  would  do  so,  and  the  acquisi- 
tion of  the  bill  of  lading,  under  the  facts  shown 
in  this  record,  does  not  make  an  implied  con- 
tract that  it  would  assume  Klyce'a  contract,  or 
make  it  (the  bank)  the  vendor  of  the  goods.  The 
bill  of  lading  is  said  to  represent  the  goods— that 
is,  that  it  is  symbolic ;  but  it  cannot,  from  this, 
be  correctly  said  that  the  bill  of  lading  is  the 
goods.  The  bill  of  lading  in  this  case  did  not 
represent  all  of  the  goods  which  Klyce  had 
agreed  to  sell,  for,  the  reason  that  there  were 
actually  less  goods  delivered  to  the  carrier,  and 
consequently  to  the  plaintiffs,  than  the  contract 
between  the  original  parties  contemplated.  In 
other  words,  if  the  bill  of  lading  had  been  the 
poods  which  Klyce  agreed  to  ship,  or  represented 
the  goods  in  that  sense,  the  plaintiffs,  upon  its 
delivery  to  them,  would  have  received  what  they 
contracted  to  buy:  but  they  complained  that 
whilst  the  bill  of  lading  represents  the  goods, 
and  the  bank  acquired  it  under  the  facts  stated, 
its  delivery  to  them  was  not  a  delivery  of  the 
goods.  There  is  a  manifest  inconsistency  in  the 
position  that,  when  the  bank  acquired  the  bill 
of  lading,  it  thereby  became  the  purchaser  of 
the  goods,  which  Klyce  had  agreed  to  sell  and 
ship  to  the  plaintiffs,  but  that  when  it  delivered 
to  plaintiffs  the  identical  papers  it  received  from 
Klyce  it  did  not  discharge  its  liability.  This 
court,  in  American  National  Bank  v.  Hender- 
son. 123  Ala.  612.  26  South.  498.  82  Am.  St. 
Rep.  147.  adopts  the  following  statement  of  the 
law.  "When  the  consignor  draws  upon  the  con- 
signee for  the  purchase  money,  and  the  draft, 
the  bill  of  lading  attached,  is  indorsed  or  trans- 
ferred to  some  one  who  discounts  the  bill  of  ex- 
change, a  special  property  in  the  goods  thereby 
passes  to  the  transferee,  subject  to  be  divested 
by  the  acceptance  and  payment  of  the  draft; 
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South  287.     The  last 
is,  the  North  Carolina  a 
were  based  upon  the  case 
an  authority.    This  case 
quently  overruled  by  the  • 
as  in  Blaisdell.  etc..  Co. 
Bnnk.  98  Tex.  026,  75  S. 
908.  97  Am.  St.  Rep.  944 
authority  is  opposed  to  1 


ubii   v.  rveiier,  wt  anu,  ill,  gi    rue.  Jio,  m 

L.  R.  A.  758,  01  Am.  St.  Rep.  209,  Tolerton  & 
Stetson  Co.  v.  Bank,  112  Iowa,  706,  84  N.  W. 
930.  Blaisdell,  Jr.,  Co.  v.  Citizens'  Nat.  Bank, 
90  Tex.  626,  75  S.  W.  292,  62  L.  R.  A.  968,  97 
Am.  St.  Rep.  944,  and  the  recent  case  of  Leon- 
hard  t  &  Co.  v.  Small.  117  Tenn.  158,  96  S.  W. 
1051,  6  L.  R.  A.  (N.  S.)  887.  In  all  such  trans- 
actions the  bill  of  lading  is  regarded  by  banks 
and  merchants  as  a  collateral  security  for  the 
discounted  draft,  and  it  is  unimportant  what 
form  the  transaction  may  take  as  between  the 
consignor  and  the  discounting  bank,  in  the  ab- 
sence of  an  agreement  on  the  part  of  the  bank 
to  assume  the  contract  of  the  seller ;  and  with- 
out an  express  agreement  to  this  effect  one  will 
not  be  implied  merely  from  the  transaction  as 
shown  by  the  facts  in  this  case. 

For  the  reasons  above  stated,  I  think  the 
judgment  appealed  from  should  be  reversed,  and 
the  case  as  reported  in  144  Ala.  562,  89  South. 
129,  1L.R.A.  (N.  S.)  242.  118  Am.  St  Rep. 
61,  overruled. 

SIMPSON,  J.,  concurs  in  the  dissenting  opin- 
ion of  DOWDELL.  J. 


CRABTREB  et  aL  v.  NOLBN.  (Supreme 
Court  of  Alabama.  June  8,  1908.)  Appeal 
from  Clay  County  Court;  W.  J.  Pearce,  Judge. 
Action  between  J.  B.  Crabtree  and  others  and 
I.  D.  Nolen.  From  the  judgment,  Crabtree  and 
others  appeal.  Appeal  dismissed.  Jno.  A.  Dar- 
den  and  Cornelius  &  Gay,  for  appellants. 
Whatley  &  Cornelius,  for  appellee. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  appellants. 


DUNLAP  et  al.  v.  EVERETT  et  al.  (Su- 
preme Court  of  Alabama.  June  18,  1908.)  Ap- 
peal from  Circuit  Court,  St.  Clair  County; 
John  Pelham,  Judge.  M.  M.  Smith,  for  appel- 
lants. James  Wetherley  and  Walter  S.  Crump, 
for  appellees. 

PER  CURIAM.  Affirmed,  for  want  of  as- 
signment of  errors. 


ESHELMAN  v.  CITY  OF  BIRMINGHAM. 
(Supreme  Court  of  Alabama.  April  23,  1908.) 
Appeal  from  Criminal  Court,  Jefferson  County; 
A.  C.  Howze,  Judge.  E.  C.  Winston,  for  ap- 
pellant   E.  D.  &  J.  Q.  Smith,  for  appellee. 

PER  CURIAM.  Dismissed,  for  want  of 
prosecution. 


GRANT  v.  MAYOR,  ETC.,  OF  BIRMING- 
HAM. (Supreme  Court  of  Alabama.  April 
23,  1908.)  Appeal  from  Criminal  Court  Jef- 
ferson County;  D.  A.  Greene,  Judge.  B.  C. 
Winston,  for  appellant  B.  D.  &  J.  Q.  Smith, 
for  appellee. 

PER  CURIAM.  Dismissed,  for  want  of 
prosecution. 


GUYLLOU  et  aL  v.  SICARD.  (Supreme 
Court  of  Alabama.  April  16,  1908.)  Appeal 
from  Chancery  Court  Jefferson  County;  Al- 
fred H.  Benners,  Chancellor.  Suit  by  Adrien 
Sicard  against  Catherine  Guyllou  and  another. 
From  a  decree  for  complainant  defendants  ap- 
appeal.  Affirmed.  Bush  &  Bush  and  F.  I. 
Monks,  for  appellants.  Arthur  L.  Brown,  for 
appellee. 

DOWDELL,  J.  The  equities  of  the  bill  in 
this  case  were  determined  on  former  appeal. 
Sicard  v.  Guyllou  et  al.,  147  Ala.  239,  41 


uiawii  uicreiiuuj  la  luuy  BUBiaiueu,  auu  ma  ur- 

cree  will  be  here  affirmed.  Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 


Ex  parte  HALL.  (Supreme  Court  of  Ala- 
bama. April  9,  1908.)  Appeal  from  City  Court 
of  Andalusia;  B.  H.  Lewis,  Judge.  Parks  & 
Rankin,  for  appellant  Albritton  &  Albritton 
and  Steiner.  Cram  &  Weil,  for  appellee. 

PER  CURIAM.  Affirmed,  for  want  of  brief 
by  appellant 


HENDERSON  et  al.  v.  LANCASTER,  Judge 
of  Probate.  (Supreme  Court  of  Alabama. 
April  24,  1908.)  Appeal  from  Circuit  Court 
Elmore  County;  W.  W.  Pearson,  Judge.  J. 
M.  Chilton,  for  appellants.  Hill,  Hill  &  Whit- 
ing, for  appellee. 

PER  CURIAM.  Affirmed  on  certificate,  for 
want  of  transcript 


LOUISVILLE  &  N.  R.  CO.  v.  BURDETTE. 
(Supreme  Court  of  Alabama.  June  3,  1908.) 
Appeal  from  Circuit  Court  Talledega  County: 
John  Pelham,  Judge.  Action  between  the  Louis- 
ville A  Nashville  Railroad  Company  and  Louise 
N.  Burdette.  From  the  judgment,  the  company 
appeals.  Reversed  and  remanded.  Knox.  Dixon 
&  Burr,  for  appellant.  D.  H.  Riddle  and  Bow- 
man, Harsh  A  Beddow,  for  appellee. 

PER  CURIAM.  Errors  confessed,  and  cause 
reversed  and  remanded. 


MANHATTAN  TRUST  CO.  v.  GASTOX, 
Judge  of  Probate.  (Supreme  Court  of  Alabama. 
April  16.  1908.  Rehearing  Denied  June  18. 
1908.)  Appeal  from  City  Court  of  Montgomery : 
A.  D.  Sayre.  Judge.  George  W.  Jones  and  J. 
M.  Foster,  for  appellant  Alexander  M.  Gai- 
ber,  Atty.  Gen.,  for  appellee. 

TYSON,  O.  J.   The  cause  is  affirmed 


MILLER  v.  STATE.  (Supreme  Court  of  Al- 
abama. June  18,  1908.)  Appeal  from  Crimi- 
nal Court.  Jefferson  County;  S.  L.  Weaver. 
Judge.  Alexander  M.  Garber,  Atty.  Gen.,  for 
the  State. 

ANDERSON,  3.  There  was  no  error  In  the 
admission  of  testimony,  and  the  cause  is  af- 
firmed. 


NEAL  v.  CITY  OF  SHEFFIELD.  (Su- 
preme Court  of  Alabama.  Feb.  6  and  May  14. 
1908.)  Appeal  from  Circuit  Court  Colbert 
County;  Jos.  H.  Nathan,  Judge.  James  H. 
Branch,  for  appellant  W.  S.  Whitem  and 
John  H.  Peach,  for  appellee. 

PER  CURIAM.  Appeal  dismissed,  for  want 
of  prosecution.  Motion  to  set  aside  judgment 
of  dismissal  denied. 


ROQUEMORB  et  aL  v.  ROQUEMORE. 
(Supreme  Court  of  Alabama.  May  14,  1908.) 
Appeal  from  City  Court  of  Montgomery ;  A.  D. 

|  Sayre,  Judge.    Action  between  C.  H.  Roqoe- 

i  more  and  others  and  Henrietta  L.  Roquemore. 
executrix,  etc.   From  a  judgment  C.  H.  Roque- 

,  more  and  others  appeal.    Dismissed.  Steiner. 

i  Crum  &  Wei]  and  C.  H.  Roquemore,  for  appel- 
lants.  Rushton  &  Coleman,  for  appellee. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  appellant 
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TROT  r.  GOODWTN.  (Sapreme  Court  of 
Alabama.  April  9,  1908.)  Appeal  from  City 
Court  of  Montgomery;  A.  D.  Sayre,  Judge. 
Watts  &  Letcher,  for  appellant.  Goodwin  & 
Mclntyre  and  John  W.  A.  Sanford,  for  appellee. 

McCLELLAN,  J.  The  court  concurs  with  the 
finding  of  the  lower  court  on  the  facts  in  the 
case,  and  the  cause  is  affirmed. 


VIGO  v.  MAYOR,  ETC.,  OF  BIRMING- 
HAM. (Supreme  Court  of  Alabama.  April  23, 
1908.)  Appeal  from  Criminal  Court,  Jefferson 
County;  D.  A.  Greene,  Judge.  E.  C.  Winston, 
for  appellant.  E.  D.  &  J.  Q.  Smith,  for  ap- 
pellee. 

PER  CURIAM.  Dismissed,  for  want  of 
prosecution. 


YOUNG  STATE.  (Supreme  Court  of 
Alabama.  June  4,  1908.)  Appeal  from  Crim- 
inal Court  Jefferson  County;  S.  L.  Weaver, 
Judge.  Alexander  M.  Garber,  Atty.  Gen.,  for 
the  State. 

HARALSON,  J.  There  is  no  bill  of  excep- 
tions in  the  record,  and  no  error  of  record,  and 
the  cause  is  affirmed. 


BUTLER  t.  STATE.  (Supreme  Court  of 
Florida.  Jan.  28,  1908.)  In  Banc.  Error  to 
Criminal  Court  of  Record,  Escambia  County; 
E.  D.  Beggs,  Judge.  W.  H.  Ellis,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ 
of  error  dismissed,  on  motion  of  Attorney  Gen- 
eral, counsel  for  the  state. 


i Supreme 
n  Banc. 


HASKINS  et  al.  v.  BETHEL. 
Court  of  Florida.  Feb.  4,  1908.) 
Appeal  from  Circuit  Court,  Monroe  County; 
Joseph  B.  Wall,  Judge.  Phipps  &  Brooks,  for 
appellants.  Glen  &.Himes  and  G.  Bowne  Pat- 
terson, for  appellee. 

PER  CURIAM.  The  appeal  in  this  case  was 
from  an  order  of  the  circuit  court,  reversing 
an  order  of  the  probate  court  of  Monroe  coun- 


ty. Appeal  dismissed,  on  motion  of  counsel  for 
the  appellee. 


(Supreme 
In  Banc. 


HAY  MAN  et  al.  v.  WEIL  et  al. 
Court  of  Florida.  May  15,  1908.)  ^ 
Error  to-  Circuit  Court,  Hillsborough  County; 
Joseph  B.  Wall,  Judge.  Frazier  &  Mabry,  for 
defendants  in  error. 

PER  CURIAM.  This  action  was  brought 
by  the  defendants  in  error  against  the  plaintiffs 
in  error.  There  was  judgment  for  the  plain- 
tiffs, and  the  defendants  take  writ  of  error. 
Writ  of  error  dismissed,  on  motion  of  counsel 
for  the  defendants  in  error. 


MOORE  v.  STATE.  (Supreme  Court  of 
Florida.  Jan.  21,  1908.)  In  Banc.  Error  to 
Circuit  Court,  Alachua  County;  James  T. 
Wills,  Judge.  W.  H.  Ellis,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  This  action  was  brought 
by  the  defendant  in  error  against  the  plaintiff 
in  error.  There  was  judgment  for  the  plain- 
tiff, and.  the  defendant  takes  writ  of  error. 
Writ  of  error  dismissed,  on  motion  of  Attorney 
General,  counsel  for  the  defendant  in  error. 

PELHAM  v.  STATE.  (Supreme  Court  of 
Florida.  March  24,  1908.)  In  Banc.  Error  to 
Circuit  Court,  Jackson  County;  J.  Emmet 
Wolfe,  Judge. 

PER  CURIAM.  Tills  action  was  brought 
by  the  defendant  in  error  against  the  plaintiff 
in  error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Dis- 
missed by  the  court,  sua  sponte,  for  failure  to 
file  brief. 


RAWLINSON  v.  STATE.  (Supreme  Court 
of  Florida.  March  24,  1908.)  In  Banc,  Er- 
ror to  Circuit  Court,  St  Lucie  County;  Minor 
S.  Jones,  Judge.  W.  H.  Ellis,  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  This  action  was  brought 
by  the  defendant  in  error  against  the  plaintiff 
in  error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ 
of  error  dismissed,  on  motion  of  Attorney  Gen- 
eral, counsel  for  the  state. 
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ABANDONMENT. 

Of  particular  species  of  property  or  rights. 
See  "Homestead,"  |  2. 

Of  remedies  or  proceedings. 

See  "Appeal  and  Error,"  8  10. 

Assignment  of  errors  in  criminal  prosecution, 
see  "Criminal  Law,"  §  38. 

Objections  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  20. 

ABATEMENT. 

Of  nuisance,  see  "Nuisance,"  §  1. 

ABATEMENT  AND  REVIVAL 

Joinder  of  pleas  in  bar  and  pleas  in  abatement, 
soo  "Pleading,"  f  2. 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment." §  8. 

I  1.    Death  of  party  and  revival  of  ac- 
tion. 

On  the  death  of  a  necessary  party,  the  legal 
representative  of  his  succession  must  be  made 
a  party;  and,  if  there  is  any  good  reason  for 
reinstating  the  case,  it  will  be  done  contradic- 
torily with  a  party  to  the  suit.— Ansley  v. 
Stuart  (La.)  675. 


ABDUCTION. 


See  "Seduction." 


ABSENCE. 

See  "Absentees." 

ABSENTEES. 

A  curator  ad  hoc  cnnnot  represent  a  person 
who  is  not  an  absentee.— Elmore  v.  Johnson 
(La.)  310. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent  Do- 
main,"^! 2,  4. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," 8  5. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  8  1. 

Of  goods  sold  in  general,  see  "Sales,"  f  3. 

ACCESSION. 

Annexation  of  personal 
"improvements." 


to  real  property,  see 


ACCIDENT. 

Cause  of  death,  see  "Death,"  6  2. 


ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  8  14. 

ACCORD  AND  SATISFACTION. 

See  "Payment." 

ACCOUNT. 

See  "Account.  Action  on":  "Account  Stated." 
Accounting  between   partners,   see  "Partner- 
ship." 8  4. 

Apportionment    of    cost    on    accounting,  see 

"Costs,"  8  2. 
Pleading  In  action  for  accounting,  see  "Equity." 

8  3. 

8  t.   Proceedings  and  relief. 

In  order  to  give  the  court  jurisdiction  of  an 
action  for  an  accounting,  it  is  only  necessary 
to  show  either  a  fiduciary  relation  between  the 
parties,  or  complication,  or  that  a  discovery  is 
necessary— Hall  v.  McKellar  (Ala.)  460. 

Equity  held  to  have  jurisdiction  of  an  action 
for  an  accounting  against  an  agent— Hall  v. 
McKellar  (Ala.)  460. 

Where,  on  an  accounting,  the  commissioner's 
report  showed  a  balance  due  comDlainant,  but 
failed  to  award  payment  thereof,  the  court  err- 
ed in  not  making  a  decree  against  defendant  for 
that  amount,  as  well  as  for  costs.— Perkins  v. 
Watson  (Miss.)  80. 

ACCOUNT,  ACTION  ON. 

Effect  of  new  promise  on  limitations,  see  "Limi- 
tation of  Actions,"  8  3. 

In  a  suit  on  open  account,  where  there  is  no 
affidavit  by  plaintiff  under  the  statute  that  his 
account  is  correct  and  due  him  from  defendants, 
the  account  must  be  proved,  and.  there  being  no 
proof  in  the  record  of  a  part  thereof,  a  judg- 
ment for  plaintiff  will  be  reversed.— Romoneda 
Bros.  v.  Jackson  (Miss.)  258. 

ACCOUNT  STATED. 

•To  create  an  account  stated,  the  debtor  must 
assent  to  the  correctness  of  the  statement,  and 
expressly  or  impliedly  agree  to  pay  it. — Mooro 
v.  Maxwell  &  Delhomme  (Ala.)  755. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
8  2. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Limi- 
tation of  Actions,"  8  3. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  8  12 ;  "Evidence,"  8  4. 

Operation  and  effect  of  admissions  as  ground  of 
estoppel,  see  "Estoppel,"  8  2. 
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I  1.   Taking  and  certificate. 

A  mortgage  of  a  homestead  is  void  where  the 
wife's  separate  acknowledgment  was  taken  be- 
fore one  purporting  to  be  a  judge  of  a  court 
created  by  an  unconstitutional  act  of  the  Legis- 
lature.—King  Lumber  Co.  v.  Crow  (Ala.)  646. 

Where  a  deed  was  acknowledged  in  another 
state  in  compliance  with  the  local  laws  in  1891, 
and  the  capacity  of  the  notary  was  certified  to 
as  required  ^y  Rev.  St  U.  S.  §§  863,  1778  (U. 
S.  Comp.  St  1901,  pp.  661.  1211),.  and  in  1902 
the  grantees  signed  a  certificate  ratifying  the 
sale  in  full,  the  acknowledgment  is  sufficient— 
New  Orleans  Land  Co.  v.  National  Realty  Co. 
(La.)  208. 

S  2.  Operation  and  effect. 

A  liberal  construction  should  be  applied  to 
sustain  the  proof  of  the  execution  of  a  deed  or 
other  Instrument  required  to  be  proved  for  rec- 
ord. —  International  Kaolin  Co.  v.  Vause 
(Fla.)  3. 

An  acknowledged  instrument  may  be  resorted 
to  in  aid  both  of  the  execution  and  the  acknowl- 
edgment thereof.— International  Kaolin  Co.  v. 
Vausa  (Fla.)  8. 

ACTION. 

See  "Garnishment'' 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  ?  2. 
Bar  by  former  adjudication,  see  "Judgment," 
S  8. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  $  2. 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 
Restraining  action  at  law,  see  "Injunction,"  6  2. 

Aotions  between  parties  in  particular  relations. 

See  "Master  and  Senjant"  ||  2,  10 ;  "Partner- 
ship," 8  4. 

Co-tenants,  see  "Partition,"  8  2. 

Stockholders  and  corporation,  see  "Corpora- 
tions," f  2. 

Actions  by  or  against  particular  classes  of 
persons. 

See  "Brokers,"  §  3;  "Carriers,"  §§  1-10;  "Cor- 
porations," |  3;  "Husband  and  Wife,"  8  3ij 
f'Infants,"  §  2 ;  "Master  and  Servant,"  8  12 : 
"Partnership,"  §  2;  "Principal  and  Agent, 
8  1 ;  "Railroads,"  8  5 ;  "Schools  and  School 
Districts,"  8  1. 

Heirs  or  distributees,  see  "Descent  and  Dis- 
tribution." 8  1. 

Stockholders,  see  "Corporations,"  8  2. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," 8  1. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  8  2. 

Trustees,  see  "Trusts,**  |  2. 

Particular  causes  or  grounds  of  action. 
See  "Account  Stated";  "Assault  and  Battery," 
8  1;  "Bills  and  Notes,"  8  5;  "Death,"  8  2; 
'Forcible  Entry  and  Detainer,"  §  1;  "Insur- 
ance," 8  9;  "Libel  and  Slander/'  8  4;  "Ma- 
licious Prosecution,"  6  2;  "Negligence,"  8  4; 
"Nuisance,"  8  1;   "Torts";  "Trespass." 
Bond  of  clerk  of  court,  see  "Clerks  of  Courts." 
Breach   of  contract,   see   "Contracts,"   8  4; 
"Sales."  88  6,  7;   "Vendor  and  Purchaser," 
"  6,  7. 


roads."  8  6. 
Death  of  passenger,  see  "Carriers,"  8  7. 
Delay  in  delivery  of  shipment,  see  "Carriers," 

8  3. 


Discharge  from  employment  see  "Master  and 
Servant"  8  1. 

Ejection  of  passenger,  see  "Carriers,"  8  9. 

Enforcement  of  stockholders'  liability,  see  "Cor- 
porations," 8  2. 

Flowage,  see  "Waters  and  Water  Courses."  8  1- 

Injuries  from  fire  caused  by  operation  of  rail- 
road, see  "Railroads."  8  8. 

Interference  with  employment  see  "Master  and 
Servant"  8  12. 

Misdelivery  of  shipment,  see  "Carriers,"   8  2 

Negligent  transmission  of  telegram,  see  "Tele- 
graphs and  Telephones,"  8  1. 

Personal  injuries,  see  "Carriers."  8  7;  "Master 
and  Servant"  8  10;  "Municipal  Conwra- 
tions,"  8  6;  "Railroads,"  88  5,  6;  "Street  Rail- 
roads." 8  1. 

Price  of  goods,  see  "Sales,"  8  6. 

Recovery  of  payment,  see  "Payment"  I  3. 

Recovery  of  tax  paid,  see  "Taxation,"  8  5. 

Services,  see  "Master  and  Servant,"  f  2. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," 8  4. 

Wages,  see  "Master  and  Servant,"  |  2. 

Particular  forms  of  action. 
See  "Account  Action  on";  "Assumpsit  Action 
of;    "Detinue";    "Ejectment";    "Real  Ac- 
tions" ;  "Replevin" ;  "Trespass,"  8  2. 

Particular  forms  of  special  relief. 
See  "Account" ;  "Divorce" ;  "Injunction" ;  "Par- 
tition," 8  2;  "Quieting  Title";  "Specific  Per- 
formance." 

Abatement  of  nuisance,  see  "Nuisance,"  f  L 

Alimony,  see  "Divorce,"  8  2. 

Cancellation  of  written  instrument  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Dissolution  of  partnership,  see  "Partnership," 
8  4. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  8  3. 

Establishment  and  enforcement  of  right  of 
homestead,  see  "Homestead,"  8  3. 

Establishment  and  enforcement  of  trust  see 
"Trusts,"  8  2. 

Establishment  of  boundaries,  see  "Boundaries." 
8  1- 

Foreclosure  of  lien  on  crops  for  fertilizers,  see 
"Agriculture." 

Foreclosure  of  mortgage,  see  "Mortgages,"  8  5. 

Reformation  of  written  instrument  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  6  5. 

Setting  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  8  3. 

Trial  of  tax  title,  see  "Taxation,"  8  9. 

Particular  proceedings  in  actions. 
See  "Costs";  "Damages";  "Evidence";  "Exe- 
cution"; "Judgment";  "Judicial  Sales":  "Ju- 
ry" ;  "Limitation  of  Actions" ;  "Motions'* ; 
"Parties";  "Pleading";  "Process";  "Trial"; 
"Venue." 

Bill  of  particulars,  see  "Pleading,"  |  6. 

Default,  see  "Judgment,"  8  2. 

Revival,  see  "Abatement  and  Revival,"  5  1. 

Particular  remedies  in  or  incident  to  actions. 

See  "Attachment" ;  "Discovery" ;  "Injunc- 
tion"; "Receivers";  "Sequestration":  "Set- 
Off  and  Counterclaim";  "Tender." 

Stay  of  proceedings,  see  "Appeal  and  Error." 

•  8  7. 

Proceedings  in  exercise  of  special  or  limited 

jurisdictions. 
Courts  of  limited  jurisdiction  in  general,  see 

"Courts."  8  3. 
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Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 
Peace,"  §  2. 

Review  of  proceedings. 
See  "Appeal  and  Error";   "Certiorari";  "Ex- 
ceptions, Bill  of";   "Judgment," J  6;  "Jus- 
tices of  the  Peace,"  §  3;  "New  Trial." 

i  1.  Nature  and  form. 

An  action  at  its  institution  an  action  of 
jactitation,  with  the  burden  on  plaintiff,  may 
assume  the  character  of  a  petitory  action  with 
the  burden  on  defendant  because  of  the  line  of 
defense  adopted.— Teddlie  v.  Riser  (La.)  688. 

i  2.  Joinder,    splitting,  consolidation, 
and  HTerance. 

A  count  for  wrongful  ejection  from  defend- 
ant's car  held  not  subject  to  demurrer  as  seek- 
ing to  recover  for  wrongful  ejection,  and  for 
assault  and  battery. — Birmingham  Ry.,  Light  & 
Power  Co.  v.  Yielding  (Ala.)  747. 

Where  two  causes  were  tried  together,  but 
the  issues  were  separate,  and  separate  judg- 
ments were  signed,  and  the  issues  as  to  plain- 
tiffs were  always  kept  distinct,  there  was  no 
consolidation.— Arcadia  Cotton  Oil  Mill  &  Mfg. 
Co.  y.  Fisher  (La.)  28;  Silbernagel  Co.  v. 
Same,  Id. 

A  petition  by  heirs  held  to  disclose  a  cause  of 
action  as  to  a  prayer  that  plaintiffs  be  put  in 
possession;  but  where,  after  bringing  suit,  an 
instrument  purporting  to  be  the  last  will  of  the 
alleged  intestate  is  offered  for  probate  and  at- 
tacked by  plaintiffs,  the  suit  already  brought 
should  be  referred  to  the  proceeding  in  which 
the  will  is  thus  attacked. — Grandchampt  v.  Bil- 
lis*  Heirs  (La.)  348. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  f  2. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Specific 

Performance,"  §  1. 
Existence  of  other  remedy  aa  ground  for  denial 

of  mandamus,  see  "Mandamus,"  f  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries";   "Fences";   "Party  Walls." 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  §  2. 
Operation  and  effect  of  former  adjudication,  see 
''Judgment,"  fi§  8,  9. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  property  by  receiver,  see  "Receivers."  §  2. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "Evidence."  §  4. 
As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  12. 

ADOPTION. 

Bight  of  parents  to  recover  for  death  of  adopt- 
ed child,  see  "Death,"  8  2.  ,  I 


ADULTERY. 

See  "Lewdness." 

Assault  on  person  found  in  adultery  with  wife 
of  assailant,  see  "Assault  and  Battery,"  §  2. 
Provocation  for  homicide,  see  "Homicide,"  8  2. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
As  between  co-tenants,  see  "Tenancy  In  Com- 
mon," 8  1. 
Opinion  evidence,  see  "Evidence,"  8  9. 

8  1.   Nature  and  requisites. 

Under  Code  1896,  8  1541,  relating  to  the  fil- 
ing of  notice  of  a  claim  to  land  by  trespassers, 
and  not  under  color  of  title  or  by  inheritance 
or  purchase,  where  defendants  claimed  by  ad- 
verse possession,  a  tax  certificate  was  admissi- 
ble to  show  the  character  of  their  possession 
and  relieve  them  from  filing  notice  of  their 
claim  as  required  by  the  statute. — Knight  v. 
Hunter  (Ala.)  235. 

Under  Acts  1893,  p.  478  (Code  1896,  8  1541), 
requiring  the  filing  of  notice  in  the  probate  of- 
fice of  an  adverse  claim  by  one  in  possession 
as  a  trespasser  or  squatter,  and  not  under  a 
bona  fide  claim  of  inheritance  or  purchase, 
where  defendants  claimed  land  by  inheritance, 
it  was  not  error  to  admit  evidence  of  adverse 
possession  by  them  after  the  act  of  1893,  even 
though  they  had  filed  no  notice  of  their  claims. 
—Knight  v.  Hunter  (Ala.)  235. 

In  ejectment,  where  defendant  claimed  by 
adverse  possession,  evidence  that  defendants 
had  paid  taxes  on  the  whole  of  the  tract  was 
not  conclusive  of  their  possession  of  the  entire 
tract.— Knight  v.  Hunter  (Ala.)  235. 

In  ejectment,  where  defendants  claimed  by 
adverse  possession,  they  could  show  the  assess- 
ments of  taxes  against  them  on  the  land,  not 
to  show  possession,  but  in  connection  with  the 
other  evidence  of  actual  possession,  to  show 
claim  of  ownership  and  the  extent  of  their  pos- 
session.—Knight  v.  Hunter  (Ala.)  235. 

•In  ejectment,  if  defendants  and  those  under 
whom  they  held  have  been  in  open,  notorious, 
continuous,  adverse  possession  of  the  land  in 
controversy  under  claim  of  ownership  for  more 
than  10  years  next  preceding  the  commence- 
ment of  the  action,  they  are  entitled  to  recover. 
—Knight  v.  Hunter  (Ala.)  235. 

•To  constitute  adverse  possession  there  must 
be  a  claim  of  title,  and  continuous,  open,  and 
notorious  possession  for  the  period  prescribed 
by  law.— Frick  v.  Harper  (Ala.)  453. 

•There  can  be  no  adverse  possession  as  against 
the  United  States.— Frick  v.  Harper  (Ala.)  453. 

•Actual  and  continuous  possession  of  land  is 
essential  adverse  possession,  whether  with  or 
without  color  of  title.— Doe  ex  dem.  Alabama 
State  Land  Co.  v.  McCullough  (Ala.)  472. 

Facts  held  not  to  show  the  acquisition  of 
title  by  adverse  possession  by  virtue  of  Gen. 
St.  1906.  8  1721,  or  section  1722— Cross  v.  Rob- 
inson Point  Lumber  Co.  (Fla.)  6. 

In  ejectment  where  defendant  claims  under 
color  of  title,  and  the  land  in  dispute  was  not 
inclosed  certain  acts  of  defendant  held  not  to 
show  such  adverse  possession  as  to  bar  an  ac- 
tion by  the  owner.— Hyer  v.  Griffin  (Fla.)  635. 

Adverse  possession  to  confer  title  must  be  ac- 
tual, continuous,  and  hostile  to  the  legal  title 
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for  the  full  statutory  period,  and  such  possession 
must  be  established  by  clear  and  positive  proof. 
— Hyer  v.  Griffin  (Fla.)  635. 

•Title  to  real  estate  may  be  acquired  against 
the  true  owner  by  actual  possession  in  good 
faith,  and  under  title  translative  of  property  for 
10  years. — Gilbert  v.  Mazerat  (La.)  47. 

Tender  of  an  amount  in  open  court,  and  plea 
accompanying,  took  from  the  bar  of  prescrip- 
tion only  the  part  of  the  claim  acknowledged.— 
Antrim  Lumber  Co.  v.  S.  H.  Bolinger  &  Co. 
(La.)  337. 

Prescription  is  not  interrupted  by  tender  fur- 
ther than  as  to  the  amount  tendered. — Antrim 
Lumber  Co.  v.  S.  H.  Bolinger  &  Co.  (La.)  337. 

Ignorance  of  law  cannot  be  alleged,  as  the 
error  of  law  under  which  a  possessor  may  be  as 
to  the  validity  of  his  title  will  not  give  the  right 
to  prescribe  under  it. — Wells  v.  Blackman  (La.) 
437. 

•Certain  facts  held  to  constitute  one  a  pos- 
sessor of  land  in  bad  faith,  not  protected  by  the 
prescription  of  10  years.— Wells  v.  Blackman 
(La.)  437. 

Parties  who  had  occupied  only  a  very  small 
portion  of  land  for  about  two  years,  and  had 
abandoned  it  before  suit  to  quiet  title,  held  to 
have  no  rights  in  the  laud  uuder  a  claim  of  10 
years'  adverse  possession.— Hamer  v.  Harper 
(Miss.)  707. 

|  2.    Pleading,   evidence,  trial,  and  re- 
view. 

•In  ejectment,  though  plaintiffs  showed  no 
paper  title  to  part  of  the  land  claimed,  there 
being  evidence  that  their  ancestor  was  in  pos- 
session of  such  part  and  remained  on  it  until 
his  death,  whether  defendants'  possession  was 
so  actually  adverse  and  extensive  as  to  estab- 
lish title  to  that  part  as  against  plaintiffs  was 
a  question  for  the  jury.— Knight  v.  Hunter 
(Ala.)  235. 

•Evidence  held  insufficient  to  show  actual 
possession  of  land,  supporting  a  claim  of  ad- 
verse possession. — Doe  ex  dem.  Alabama  State 
Land  Co.  v.  McCullough  (Ala.)  472. 

Where  defendant  in  ejectment  relies  on  ad- 
verse possession,  without  color  of  title,  he  must 
show  actual,  continuous,  and  uninterrupted  pos- 
session for  the  fulf  statutory  period. — Avery  v. 
Lock  (Fla.)  844. 

In  a  suit  to  quiet  title,  B.'s  failure  to  specifi- 
cally plead  the  statute  of  limitations  held  not' 
a  fatal  defect  to  claim  of  title  by  adverse  pos- 
session.— Dochterman  v.  Marshall  (Miss.)  542. 

AFFIDAVITS. 

Verification  of  pleading,  see  "Equity,"  §  3. 

Particular  proceedings  or  purposes. 
See  "Attachment,"  8  2. 

Preliminary  proceedings  in  prosecution  for  tres- 
pass after  warning,  see  "Trespass,"  §  3. 

Verification  of  claim  for  injuries  to  live  stock 
in  transportation,  see  "Carriers,"  §  6. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel,"  §  1. 

AGENCY. 

See  "Principal  and  Agent." 

AGREEMENT. 

See  "Contracts." 


AGRICULTURE. 

In  a  suit  to  foreclose  a  lien  on  crops  for 
fertilizer,  that  the  fertilizer  injured  the  crops, 
without  reference  to  failure  to  comply  with  the 
guaranteed  analysis  required  by  statute,  held 
not  a  good  defense,  where  purchaser  signed  an 
agreement  relieving  vendors  of  liability  for  ef- 
fects of  the  fertilizer  upon  the  crops. — Braxton 
v.  Liddon  (Fla.)  324. 

In  a  suit  to  foreclose  a  lien  on  crops  for  fer- 
tilizer, held  a  good  defense  that  the  fertilizer 
did  not  substantially  meet  the  guaranteed  analy- 
sis required  by  statute. — Braxton  v.  Liddon 
(Fla.)  324. 

-    AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  "Homicide,"  §  L 

ALIMONY. 

See  "Divorce,"  §  2. 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  of  d*- 
cedent,  see  "Executors  and  Administrators," 
§  3. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

A  patent  does  not  convey  the  title  to  lani. 
the  description  of  which  is  inserted  after  its 
issuance  and  delivery.— Doe  ex  dem.  Alabama 
State  Land  Co.  v.  McCullough  (Ala.)  472. 

•Under  a  plea  of  non  est  factum,  or  nnder  a 
general  plea  simply  denying  the  execution,  mak- 
ing, and  delivery  of  the  instrument  sued  on.  an 
alleged  alteration  avoiding  it  cannot  be  shown. 
—Tedder  v.  Fraleigh-Lines-Smith  Co.  (Fla.» 
419. 

Under  circuit  court  rules  66,  67,  as  to  com- 
mon-law actions,  and  Gen.  St  1906.  §  1465.  an 
alleged  alteration  in  a  note  or  other  instrument 
sued  on  must  be  specially  pleaded.— Tedder  v. 
Fraleigh-Lines-Smith  Co.  (Fla.)  419. 

AMENDMENT. 

In  particular  remedies  or  special  jurisdiction: 

See  "Parties,"  8  3. 

Of  particular  acts,  instruments,  or  proceedings. 

See  "Judgment,"  §  5. 

Affidavit  in  attachment,  see  "Attachment."  I  2. 
Petition  in  bankruptcy,  see  "Bankruptcy.  6  1. 
Pleading,  see  "Equity,"  §  3;  "Pleading."  8 
Pleading,  as  affecting  limitations,  see  "Limita- 
tion of  Actions."  S  2. 
Statutes,  see  "Statutes,"  i 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Er- 
ror," 8  2. 

ANIMALS. 

See  "Game." 

Amendment  of  stock  laws,  see  "Statutes,"  8  4. 
Carriage  of  live  stock,  see  "Carriers,"  f  6. 
Computation  of  limitations  against  action  for 

injuries  to  caused  by  operation  of  railroad, 

see  "Limitation  of  Actions,"  8  2. 
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Documentary  evidence  in  action  for  injuries  to, 

Bee  "Evidence,"  ff  7. 
Fence  laws,  see  "Fences." 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads." I  7. 

Liability  for  death  of  do?  caused  by  operation 
of  street  railroad,  see  "Street  Railroads."  |  1. 

Review  of  stock  law  election  by  certiorari,  see 
"Certiorari,"  §  1. 

A  petition  held  sufficient,  to  confer  jurisdic- 
tion on  the  probate  judge  to  order  a  stock-law 
election  in  a  part  of  the  precinct  of  the  county. 
—Martin  v.  Crook  (Ala.)  482. 

Managers  of  a  stock-law  election  appointed 
by  a  probate  judge  held  de  facto  officers,  so 
that  the  election  was  not  invalidated,  even 
though  the  probate  judge  had  no  authority  to 
appoint  them.— Martin  v.  Crook  (Ala.)  482. 

Act  1900,  p.  170,  providing  that  there  shall 
be  but  one  stock  law  election  in  E.  county  ia 
one  year,  does  not  prohibit  a  second  attempt  by 
a  legal  election  to  accomplish  that  which  was 
nought  by  a  previous  invalid  one. — Thornton  v. 
Bramlett  (Ala.)  577. 

A  stock  law  election  not  held  under  Act  1900, 
p.  170,  and  annulled  before  the  second  was  or- 
dered within  a  year,  held  no  bar  to  the  second 
under  section  3  (page  172)  of  that  act. — Thorn- 
ton v.  Bramlett  (Ala.)  577. 

The  local  stock  law  for  E.  county,  provided 
by  Acts  1900,  p.  170,  was  not  repealed  by  the 
general  stock  law  of  1903  (Acts  1903,  p.  431). 
—Thornton  v.  Bramlett  (Ala.)  577. 

Under  Acts  1900,  p.  170,  the  judge  of  probate 
held  only  required  to  enter  on  the  minutes  of 
his  court  the  result  of  a  stock  law  election,  as 
certified  to  him  by  the  managers. — Thornton  v. 
Bramlett  (Ala.)  577. 

Under  Gen.  Acts  1903,  p.  432,  §  3,  relating 
to  elections  under  the  stock  law,  held,  that  the 
order  for  such  election  need  not  recite  that  those 
opposed  to  the  election  were  represented  on  the 
board  of  managers.— B razee  1  v.  Commissioners' 
Court  of  Blount  County  (Ala.)  584;  Self  v. 
Same  (Ala.)  586. 

Under  the  stock  law  (Gen.  Acts  1903,  p.  432, 
§  2).  held,  that  petitioners  for  an  election  need 
not  be  residents  of  the  precinct,  if  they  are 
bona  fide  freeholders  owning  land  therein  in 
good  faith. — B razee  1  v.  Commissioners'  Court  of 
Blount  County  (Ala.)  584 ;  Self  v.  Same  (Ala.) 

A  petition  for  holding  a  stock  law  election  held 
sufficient. — Commissioners'  Court  of  De  Kalb 
County  v.  Wilborn  (Ala.)  585. 

•City  council  held  to  have  authority  to  re- 
quire dairy  cows  in  a  large  city  to  be  Inspected, 
and,  if  found  affected  with  tuberculosis,  to  be 
destroyed  without  compensation  to  the  owner. 
— City  of  New  Orleans  v.  Charonleau  (La.)  911. 

•The  public  authorities  have  the  same  right 
to  require  destruction  of  cows  having  tuberculosis 
without  compensation  and  without  judicial  in- 
quiry as  they  have  to  require  the  destruction 
of  decayed  meats  and  vegetables.— City  of  New 
Orleans  v.  Charouleau  (La.)  911. 

ANSWER. 

In  pleading,  see  "Equity,"  §  3 ;  "Pleading,"  §  2. 

APPEAL  AND  ERROR. 

Sw  "Certiorari"  ;  "Exceptions,  Bill  of"  ;  "New 

Trial." 
Costs,  see  "Costs."  §  3. 

Existence  of  remedy  by  appeal  as  ground  for 
denial  of  mandamus,  see  "Mandamus,"  §  1. 


Review  in  particular  civil  action*. 
Mortgage  foreclosure  suit,  see  "Mortgages,"  9  5- 

Review  in  tpecial  proceeding*. 
Condemnation  proceedings,  see  "Eminent  Do- 
main," {  3. 

Review  of  criminal  prosecution*. 
See  "Criminal  Law,"  8  34;  "Homicide,"  8  17. 
For  violation  of  municipal  ordinance,  see  "Mu- 
nicipal Corporations,"  §  4. 

Review  of  proceeding*  of  justice*  of  the  peace. 
See  "Justices  of  the  Peace,"  §  3. 

|  1.   Nature  and  form  of  remedy. 

•When  a  proceeding  is  brought  in  the  circuit 
court  under  Gen.  St.  1906,  86  1997-1999,  to  re- 
establish an  alleged  lost  deed,  the  only  method 
of  obtaining  a  review  in  the  Supreme  Court  ia 
by  writ  of  error.— Jones  v.  Escambia  Land  & 
Mfg.  Co.  (Fla.)  290. 

8  2.    Deoisions  reviewable. 

•A  decree  of  the  chancellor  held  appealable  un- 
der Civ.  Code  1890.  §  428,  providing  for  ap- 
peals from  decrees  dissolving  injunctions. — Flo- 
rala  Sawmill  Co.  v.  J.  T.  Parrish  &  Bro.  ^Ala.) 
461. 

In  a  suit  to  quiet  title  under  Civ.  Code  1896, 
88  809-813,  on  issues  certified  to  the  circuit 
court  for  jury  trial  under  section  824.  an  order 
certifying  the  verdict  held  not  appealable  within 
section  426.— Stallworth  v.  Brown  (Ala.)  467. 

•An  assignment  of  error  that  "the  master  err- 
ed in  the  report"  cannot  be  considered,  since 
the,  appellate  court  reviews  only  the  action  of 
the  trial  judge  on  the  master's  report. — Brax- 
ton v.  Liddon  (Fla.)  324. 

•Where  a  sublessee  sued  out  an  injunction  to 
protect  him  in  the  peaceable  enjoyment  of  the 
premises  and  for  $2,000  damages  for  trespass, 
the  value  of  the  sublease  must  be  considered 
in  determining  the  jurisdiction  of  the  Supreme 
Court.— Hirsh  v.  Valloft  (La.)  103. 

•No  appeal  lies  from  an  order  granting  or 
refusing  to  dissolve  an  injunction  pendente  lite, 
except  where  the  injury  cannot  be  repaired  in 
damages.— Wendling  v.  Dixie  Ice  Mfg.  Co.  (La.) 
205. 

•Where  the  district  court  refused  on  an  ap- 
plication to  enjoin  a  town  from  enforcing  an 
ordinance  to  take  cognizance  of  issues  as  to  the 
powers  of  the  town  or  the  constitutionality  of 
the  ordinance  for  want  of  jurisdiction,  the  re- 
fusal gave  no  right  of  appeal  to  the  parties 
seeking  the  injunction.— Mathews  v.  Town  of 
Farmerville  (La.)  339. 

The  Supreme  Court  is  without  jurisdiction  of 
an  appeal  from  a  judgment  making  peremptory 
a  writ  of  mandamus  ordering  the  mayor  and 
board  of  aldermen  of  a  village  to  fix  the  salary 
of, the  marshal,  where  the  amount  in  dispute  is 
less  than  $2.000.— State  ex  rel.  Gentry  v.  Vil- 
lage of  Dodson  (La.)  354. 

An  order  releasing  a  sequestration  on  bond 
by  defendant  is  appealable  where  the  sequestra- 
tion has  been  resorted  to  for  the  protection  of 
the  right  of  property.— Hecker  v.  Bourdette 
(La.)  575. 

Where  the  total  inventory  was  in  excess  of 
$2,000,  but  opponent  to  administratrix's  final 
account  claimed  only  an  undivided  half,  the  Su- 
preme Court  was  without  jurisdiction  of  an  ap- 
peal from  a  judgment  rejecting  opponent's 
claim.— Succession  of  Scott  (La.)  882. 

8  3.    Right  of  review. 

•An  alleged  estoppel  to  appeal  from  a  judg- 
ment which  does  not  amount  to  a  voluntary 
execution  of  the  judgment  will  not  defeat  the 
right  of  appeal,  under  Code  of  Practice  Act, 
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567. — Lochbaum  v.  Southwestern  Box  &  Lum- 
ber Mfg.  Co.  (La.)  201. 

•The  city  of  New  Orleans  has  a  right  to 
appeal  from  a  judgment  in  mandamus  against 
the  city  treasurer,  though  not  a  party  to  the 
suit. — State  ex  rel.  Douglas  v.  Kennedy  (La.) 
796. 

I  4.    Presentation    and    reservation  In 
lower  co  art  of  grounds  of  review. 

Though  the  record  on  an  appeal  discloses  no 
pleas,  It  appearing  that  the  trial  proceeded 
without  any  objection  on  the  theory  that  proper 
pleas  were  interposed,  the  Supreme  Court  will 
consider  the  case  on  the  same  theory.— Planters' 
&  Merchants'  Independent  Packet  Co.  v.  Webb 
(Ala.)  977. 

If  a  declaration  fails  to  allege  substantive 
facts  essential  to  a  right  of  action,  the  trial 
court  or  the  appellate  court  may  notice  such 
fatal  defect  and  make  a  proper  disposition  of 
the  case.— Hall  v.  Northern  &  Southern  Co. 
(Fla.)  178. 

The  demurrer  to  the  evidence  and  the  ruling 
requiring  defendant  to  join  in  the  demurrer,  fol- 
lowed by  such  written  joinder,  form  part  of  the 
record,  and  no  exception  to  the  ruling  on  de- 
murrer is  necessary  to  review. — Loeffler  v.  City 
of  West  Tampa  (Fla.)  426. 

•Only  such  grounds  of  objection  to  evidence 
will  be  considered  on  appeal  as  were  made  be- 
low.—Seaboard  Air  Line  Ry.  v.  Harby  (Fla.) 
590. 

Defendant  could  not  insist  for  the  first  time 
on  appeal  from  foreclosure  on  the  incorrect  de- 
scription in  the  mortgage  of  the  date  of  the 
note.— Spencer  v.  Dell  (Fla.)  729. 

•Where  a  witness  testified  without  objection, 
and  the  court  made  no  ruling  on  the  question 
propounded,  there  is  nothing  to  review.— Gaines- 
ville &  Gulf  R.  Co.  v.  Peck  (Fla.)  1019. 

•An  assignment  of  error  predicated  on  the  ex- 
clusion of  evidence  will  not  be  considered  where 
no  exception  was  taken.— Gainesville  &  Gulf  R. 
Co.  v.  Peck  (Fla.)  1019. 

•Where  defendant  in  a  petitory  action  before 
answering  pleaded  the  prescription  of  10  years, 
and  such  plea  was  tried  separately  without  ob- 
jection, it  is  too  late  to  complain  on  appeal  that 
the  plea  should  have  been  referred  to  the  merits. 
—Gilbert  v.  Mazerat  (La.)  47. 

In  order  to  review  an  order  that  an  exception 
filed  after  default  should  stand  as  an  answer, 
defendant  need  not  have  taken  a  bill  of  excep- 
tions to  the  same.— Davenport  v.  Ash  (La.)  213. 

•An  objection  that  complainant  in  an  action 
to  cancel  a  deed  could  not  bring  the  action  as 
executor  of  the  deceased  grantor  held  waived 
where  not  made  in  the  trial  court.— Bea  son  v. 
Coleman  (Miss.)  49. 

•The  rulings  on  evidence  will  not  be  consider- 
ed where  the  motion  for  a  new  trial  does  not 
call  the  attention  of  the  court  to  the  particular 
rulings.— Carpenter  v.  Savage  (Miss.)  537. 

f  5.  Parties. 

•Under  chancery  practice  rule  86,  one  of  sev- 
eral defendants  against  whom  a  decree  haa 
been  rendered  may  appeal  in  the  name  of  him- 
self and  all  the  other  defendants,  and,  on  a 
severance  being  taken,  may  separately  assign 
error.— Prestridge  v.  Wallace  (Ala.)  970. 

|  6.   Requisites    and    proceedings  for 
transfer  of  oanse. 

•Where  appellant  files  a  proper  appeal  bond, 
this  answers  a  motion  made  to  dismiss  for  want 
of  sufficient  bond. — Commissioners'  Court  of  De 
Kalb  County  v.  Wilborn  (Ala.)  585. 

•Where  an  appellant  fails  to  make  a  new  ap- 
peal bond  as  required  by  an  order  of  the  court, 


the  appeal  will  be  dismissed— Fomby  v.  Cundell 
Lumber  Co.  (Ala.)  750. 

•A  person  to  whom  a  devolutive  appeal  is 
granted  in  which  the  return  day  is  fixed  most 
not  only  file  the  transcript  within  the  time  fix- 
ed, but  must  also  file  the  appeal  bond  within 
that  time.— Tell  v.  Senac  (La.)  618. 

The  exemption  of  the  city  of  New  Orleans 
from  giving  bond  in  judicial  proceedings  on  ap- 
peal does  not  extend  to  its  ministerial  offices. — 
State  ex  rel.  Douglas  v.  Kennedy  (La.)  796. 

S  7.  Supersedeas  or  stay  of  proooodiMgB. 

Where  the  district  court  made  a  preliminary 
injunction  perpetual,  restraining  acts  of  tres- 
pass, though  it  made  an  order  for  suspensive 
appeal,  it  had  jurisdiction  to  determine  that 
the  preliminary  order  for  injunction  was  not 
thereby  vacated.— Sheridan  v.  Reese  (La.)  218; 
In  re  Reese,  Id. 

The  time  and  conditions  within,  and  on,  which 
a  suspensive  appeal  may  be  taken  from  sn  or- 
der of  seizure  and  sale,  are  regulated  by  Code 
Prac.  arts.  575,  735,  and  such  appeal  operates 
to  vacate  any  writ  and  seizure  which  may  have 
been  prematurely  issued. — Borah  &  Landen  v. 
O'NieU  (La.)  788. 

8  8.  Record  and  proceedings  not  In  rec- 
ord. 

•Bill  of  exceptions  to  refusal  of  general  chair-5 
held  required  to  state  that  it  contains  all  the  ev- 
idence.—Black-Laird  Co.  v.  W.  F.  Vandiver  * 
Co.  (Ala.)  524. 

The  Supreme  Court  will  take  judicial  notice  of 
the  record  in  a  former  appeal  of  the  same  case 
and  the  result  of  such  appeal. — Alabama  City, 
G.  &  A.  Ry.  Co.  v.  Bates  (Ala.)  776. 

Where  depositions  ordered  sent  np  to  the  Su- 
preme Court  under  rules  of  practice  of  the  Su- 
preme Court,  rule  27,  were  not  set  out  in  the 
bill  of  exceptions,  they  could  not  be  consider- 
ed.—Jefferson  v.  Sadler  (Ala.)  969. 

Chancellor's  conclusions  on  facts  held  not  re- 
viewable, where  it  appears  that  there  was  evi- 
dence before  him  not  set  out  in  the  record- 
Jefferson  v.  Sadler  (Ala.)  969. 

The  grounds  of  the  objections  by  plaintiff  to  a 
joinder  in  demurrer  to  the  evidence  are  not 
part  of  the  record,  and  may  be  evidenced  only 
by  a  bill  of  exceptions.— Loeffler  v.  City  of  West 
Tampa  (Fla.)  426. 

•A  demurrer  to  the  evidence  makes  the  evi- 
dence stated  therein  a  part  of  the  record.— 
Loeffler  v.  City  of  West  Tampa  (Fla.)  426. 

•Certain  matters  happening  subsequent  to  the 
rendition  of  judgment  were  improperly  made  a 
part  of  the  record,  and  will  be  stricken  out  on 
motion.— Adams  v.  Carter  (Miss.)  59. 

S  O.    Assignment  of  errors. 

•To  sustain  an  assignment  to  the  refusal  of 

three  instructions,  held,  the  refusal  of  each  must 
have  been  error.— Black-Laird  Co.  v.  W.  F. 
Vandiver  &  Co.  (Ala.)  524. 

•Where  a  demurrer  does  not  raise  the  ques- 
tion of  the  misjoinder  of  complainants,  it  is  not 
presented  by  assignments  of  error  complaining 
of  the  overruling  of  the  demurrer. — Hill  t. 
Houk  (Ala.)  562. 

•A  judgment  will  be  affirmed  in  the  absence 
of  an  assignment  of  errors. — Pettibone-Taylor 
Co.  v.  Farmers'  Bank  &  Trust  Co.  (Ala.)  751. 

Where  there  was  no .  severance  in  the  as 
signments  of  error  by  two  persons  complaining 
of  the  overruling  of  demurrers  to  a  bill,  the 
ruling  cannot  be  reversed  unless  the  assignment! 
of  error  were  well  taken  as  to  both. — Cleveland 
v.  Alba  (Ala.)  757. 
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Under  chancery  practice  role  86.  one  of  sev- 
eral defendants  against  whom  a  decree  has  been 
rendered  may  appeal  In  the  name  of  himself 
and  all  the  other  defendants,  and  on  a  severance 
being  taken  may  separately  assign  error. — Prest- 
ridge  v.  Wallace  (Ala.)  970. 

An  assignment  of  error  that  the  court  erred 
in  denying  a  motion  for  new  trial  is  not  too 

general  to  be  considered  by  the  appellate  court, 
ut  the  plaintiff  in  error  will  be  confined  to  the 
grounds  specifically  alleged  below.— Hyer  v.  Grif- 
fin (Fla.)  635. 

S 10.  Dismissal,   withdrawal*   or  aban- 
donment 

•Where  it  is  apparent  on  anneal  that  a  bill 
in  equity  makes  no  case  of  which  an  equity  has 
jurisdiction,  it  may  order  a  dismissal  of  the  bill, 
though  its  equity  be  not  questioned  by  the  plead- 
ings or  expressly  presented.— Micou  v.  McDon- 
ald (Fla.)  29L 

An  appeal  will  not  be  dismissed  for  the  rea- 
son that  the  party  is  not  estopped  by  pleading 
before  a  court  of  limited  jurisdiction  an  amount 
in  contravention  as  due  for  damages,  if  he  re- 
serves his  right  to  an  amount  exceeding  the-  ju- 
risdictional limit  of  the  court.— Arcadia  Cotton 
Oil  Mill  &  Mfg.  Co.  v.  Fisher  (La.)  28;  Sil- 
bernagel  Co.  v.  Same,  Id. 

Though  a  record  on  appeal  is  not  as  com- 
plete as  it  should  be,  if  there  is  sufficient  of 
the  pleadings  and  the  evidence  to  enable  the 
court  to  render  judgment,  the  appeal  will  not 
be  dismissed.— Arcadia  Cotton  Oil  Mill  &  Mfg. 


Co.  v.  Fisher  (La.)  28; 
Same,  Id. 


Silbernagel  Co.  v. 


Where,  in  partition,  the  parties  have  not  ad- 
mitted that  all  those  who  claim  as  heirs  have  an 
actual  interest,  and  do  not  agree  as  to  the  mode 
of  partition,  there  is  an  issue  on  appeal  justify- 
ing the  court  in  declining  to  dismiss  the  same.— 
Kremer  v.  Kremer  (La.)  600. 

Where,  pending  appeal  from  a  judgment  grant- 
ing insufficient  relief,  appellant  issued  exe- 
cution thereon  and  the  amount  thereof  was  col- 
lected, the  question  whether  appellant  thereby 
abandoned  the  appeal  should  oe  raised  by  a 
plea  in  bar  supported  by  proper  evidence,  and 
not  by  motion  to  dismiss.— Adams  v.  Carter 
(Miss.)  59. 

f  11.  Review— Scope  and  extant  in  gen- 
eral 

On  demurrer  to  the  evidence,  where  the  state- 
ment of  what  the  evidence  proved  is  not  prpp- 
erly  made,  or  where  there  is  an  attempt  to  set 
up  the  evidence  of  defendant  against  the  evi- 
dence of  plaintiff  and  to  bring  before  the  court 
a  new  statement  of  disputed  facts,  plaintiff  in 
error  can  insist  as  error  apparent  on  the  state- 
ment itself  that  the  court  erred  in  sustaining 
the  demurrer.— Loeffler  v.  City  of  West  Tampa 
(Fla.)  426. 

•Where  alleged  error  is  not  proved,  the  court 
is  not  called  upon  to  consider  what  would  have 
been  the  legal  situation  if  the  error  had  been 
proven.— Taylor  v.  Staley  (La.)  568. 

9  12.  —  Interlocutory,  collateral,  and 
supplementary  proceedings  and 
questions. 

On  appeal  from  an  interlocutory  order,  the 
court  will  not  consider  whether  the  prayers  of 
the  bill  are  too  broad,  if  they  pray  for  some- 
thing that  is  proper  and  consequent.— Tampa  & 
J.  Ry.  Co.  v.  Harrison  (Fla.)  592;  Same  v.  An- 
derson (Fla.)  594. 

§13.  — —  Parties  entitled  to  allege  error. 

*  Where  the  bill  of  exceptions  states  that  de- 
fendant objected  to  the  admission  of  certain  evi- 
dence, and  his  objection  was  sustained,  he  may 


not  object  on  appeal  to  such  ruling.— Nasnville, 

C.  &  St.  L.  Ry.  v.  Garth  (Ala.)  583. 

The  proponent  cannot  complain  of  an  instruc- 
tion for  contestant  where  an  instruction  was 
given  at  his  request  in  practically  the  same  lan- 
guage.—Hitt  v.  Terry  (Miss.)  829. 

5  14.  —  Presumptions. 

The  presumption  is  that  a  case  has  been  tried 
by  an  impartial  jury.— Gay le  v.  Court  of  County 
Com'rs  (Ala.)  261. 

•That  a  deed  was  sealed  held  to  sufficiently 
appear  from  the  transcript  of  the  record  which 
must  be  presumed  correct.— Cross  v.  Robinson 
Point  Lumber  Co.  (Fla.)  6. 

Where  error  is  predicated  on  the  refusal  to 
permit  the  filing  of  an  amended  plea,  the  plea 
so  excluded  must  be  exhibited  in  the  record.— 
Tedder  v.  Fraleigh-Lines-Smith  Co.  (Fla.)  419. 

•On  appeal,  appellant  must  make  the  errors 
complained  of  clearly  appear.— Seaboard  Air 
Line  Ry.  v.  Harby  (Fla.)  590. 

•The  Supreme  Court  must  take  the  pleadings 
as  correctly  setting  forth  the  facts  pertinent 
to  the  cause.— Stafford  v.  Richard  (La.)  107. 

8  15.    Discretion  of  lower  court. 

Trial  courts  are  vested  with  a  wide  discre- 
tion in  the  extension  of  the  rule  prescribing 
times  for  filing  pleadings.— International  Kaolin 
Co.  v.  Vauae  (Fla.)  3. 

The  court  should  determine  the  admissibility 
of  evidence  when  objections  are  interposed, 
and  if  the  party  proposing  it  makes  the  pur- 
pose for  winch  it  is  offered  appear,  and  prom- 
ises to  follow  it  up  and  connect  it  with  other 
evidence  making  it  material,  the  court  may  re- 
ceive it  conditionally.— Stearns  &  Culver  Lum- 
ber Co.  v.  Adams  (Fla.)  156. 

•Orders  enlarging  the  time  for  taking  testi- 
mony in  equity  causes  are  within  the  judge's 
discretion,  and,  unless  an  abuse  appears,  the 
appellate  court  will  not  interfere.— Braxton  v. 
Liddon  (Fla.)  324. 

•Whether  a  witness  qualifies  as  an  expert  is 
within  the  discretion  of  the  trial  judge,  and  his 
action  will  not  be  disturbed  unless  error  af- 
firmatively appears.— Florala  Sawmill  Co.  v. 
Smith  (Fla.)  832. 

S  16.  — —^Questions  of  fact,  verdicts,  and 

•Statement  as  to  review  of  refusal  of  new  tri- 
al—Black-Laird Co.  v.  W.  F.  Vandiver  &  Co. 
(Ala.)  524. 

A  judgment  in  detinue  tried  by  the  court  will 
not  be  disturbed  where  supported  by  evidence.— 
Kabase  v.  Jebeles  &  Co  lias  Confectionery  Co. 
(Ala.)  581. 

•Where  a  case  is  tried  without  the  interven- 
tion of  a  jury,  on  an  agreed  statement  of  facts, 
the  Supreme  Court  on  appeal  is  authorized  by 
Acts  1894-95,  p.  586,  to  review  the  judgment 
without  any  presumptions  in  favor  of  the  trial 
court's  rulings,  and  render  such  judgment  as 
the  trial  court  should  have  rendered. — Bank  of 
Guntersville  v.  Jones  Cotton  Co.  (Ala.)  971. 

•Where  there  is  evidence  to  sustain  a  decree, 
it  will  not,  in  general,  be  reversed  because  not 
supported  by  the  evidence.— Herrin  r.  Abbe 
(Fla.)  183. 

•Where  the  evidence  is  conflicting  the  Su- 

Streme  Court  will  not  ordinarily  sustain  an  ob- 
ection  made  on  motion  for  new  trial  that  the 
verdict  is  contrary  to  the  law  and  the  evidence. 
— Loveland  v.  Perkins  (Fla.)  731. 

•In  a  suit  for  injuries  received  from  colli- 
sion of  two  trains,  on  one  of  which  plaintiff 
was  a  passenger,  held,  that  verdict  for  plaintiff 
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would  not  be  disturbed.— Mayo  v.  Little  Rock 
&  M.  R.  Co.  (La.)  220. 

•Where  testimony  was  conflicting,  the  opin- 
ion of  the  district  judge  is  entitled  to  great 
weight  on  appeal.— Antrim  Lumber  Co.  v.  S. 
H.  Bolinger  &  Co.  (La.)  337. 

•Where  a  case  hinges  on  credibility  of  witness- 
es, the  judgment  will  not  be  disturbed  unless 
clearly  erroneous.— Williams  v.  Louisiana  Ry.  & 
Navigation  Co.  (La.)  528. 

•Where  a  case  involves  exclusively  a  review 
of  the  evidence,  great  weight  is  attached  to  the 
verdict.— Nixon  v.  New  Orleans  Ry.  &  Light 
Co.  (La.)  568. 

•Where  the  evidence  was  conflicting  but  the 
trial  judge  thought  that  the  preponderance  was 
with  the  plaintiff,  the  judgment  will  not  be  dis- 
turbed.—Gueble  v.  Town  of  Lafayette  (La.)  917. 

1 17.  —  Harmless  error  in  general. 

•In  a  civil  case,  the  permission  of  a  perempto- 
ry challenge,  though  unauthorized,  is  not  cause 
for  reversal  if  the  case  was  tried  by  an  impar- 
tial jury.— Gayle  v.  Court  of  County  Com'rs 
(Ala.)  261. 

•The  Supreme  Court  will  not  consider  a  phase 
of  a  decree  appealed  from  not  prejudicial  to  ap- 
pellant.— King  Lumber  Co.  v.  Crow  (Ala.)  046. 

Where  defendant  is  in  default  for  failure  to 
answer  an  amended  bill  under  rule  59.  an  or- 
der apiointing  a  master  to  take  testimony  is  not 
harmful  to  him.— Tampa  &  J.  Ry.  Co.  v.  Harri- 
son (Fla.)  592;  Same  v.  Anderson  (Fla.)  594. 

Where,  on  motion  for  new  trial  filed  by  the 
plaintiffs,  it  was  for  the  first  time  suggested 
that  some  of  them  were  minors  and  unrepre- 
sented, and  the  court  ordered  the  case  reopened 
for  further  evidence  on  the  question  of  minori- 
ty, plaintiffs  of  full  age  who  made  no  objections 
and  tendered  no  additional  evidence  were  not 
prejudiced.— Gilbert  v.  Mazerat  (La.)  47. 

•Error  in  submitting  to  a  jury  on  certiorari 
the  question  whether  relator  had  filed  a  suffi- 
cient answer  as  garnishee  in  the  action  before 
the  justice  of  the  peace  on  which  the  jury  re- 
turned a  negative  finding  held  harmless.— Arky 
v.  Cameron  (Miss.)  54,  170. 

•Where  a  case  is  close  on  the  facts,  an  er- 
roneous charge  on  the  burden  of  proof  is  re- 
versible error. — Stewart  v.  Graham  (Miss.)  245. 

•Where  only  one  of  two  suits  for  wrsngful 
death  was  maintainable,  and  all  of  the  damages 
sustained  were  recoverable  in  either,  defendant 
was  not  prejudiced  by  the  consolidation  thereof. 
-Mobile,  J.  &  K.  C.  R.  Co.  v.  Hicks  (Miss.) 
360. 

(18.    Harmless  error  In  rulings  on 

pleading. 

•Plaintiff  was  not  prejudiced  by  the  sustain- 
ing of  a  demurrer  to  certain  counts  of  the  com- 
plaint, where  he  thereafter  filed  certain  other 
counts  pleading  substantially  the  same  cause  of 
action.— Carleton  v.  Central  of  Georgia  Ry. 
Co.  (Ala.)  495. 

•Where  defendant  on  facts  proved  under  cer- 
tain pleas  was  entitled  to  a  general  affirmative 
charge  given,  it  was  immaterial  whether  the 
court  erred  in  overruling  demurrers  to  other 
pleas. — Winn  v.  McCraney  (Ala.)  854. 

Error,  if  any,  in  sustaining  a  demurrer  to 
special  pleas,  held  harmless.— Gainesville  & 
Gulf  R.  Co.  v.  Peck  (Fla.)  1019. 

Though  a  bill  to  recover  under  a  contract  of 
sale  for  a  failure  to  deliver  the  goods  was  prob- 
ably demurrable  for  failing  to  make  a  certain 
allegation,  the  case  held  not  reversible  on  that 
ground,  in  view  of  the  evidence. — American 
Steel  Hoop  Co.  v.  Searles  Bros.  (Miss.)  411. 


1 19.  — —  Harmless  error  in  rullngi  am 
evidence. 

•The  admission  in  evidence  of  a  check  and 
note  to  corroborate  plaintiffs  statements  in  an 
action  to  recover  wages  is  harmless  error  where 
the  point  was  already  established.— Neff  v.  Wil- 
liamson (Ala.)  238. 

Where  the  testimony  offered  and  excluded,  to- 
gether with  the  testimony  admitted,  would  not 
establish  a  cause  of  action  the  question  whether 
the  court  erred  in  excluding  the  testimony  was 
immaterial. — Roberts  v.  English  Mfg.  Co.  (Ala.) 
752. 

•Where  defendant  admits  sending  a  libelous 
letter,  the  admission  in  evidence  of  a  copy  of  a 
letter  purporting,  but  not  shown,  to  be  from 
the  person  to  whom  the  libelous  letter  was  sent, 
containing  matters  relating  to  the  privilege  of 
the  letter  complained  of.  and  containing  ex 
parte  suggestions  relating  to  defendant,  is  harm- 
ful error.— Briggs  v.  Brown  (Fla.)  325. 

•Error  on  a  trial  for  slander  in  the  admission 
of  a  deposition  held  not  cured  by  subsequently 
excluding  it— Yazoo  &  M.  V.  R.  Co.  v.  Rivers 
(Miss.)  705. 

§20.  — —  Error    waived    la  appellate 

court. 

Objections  not  argued  before  the  appellate 
court  will  be  considered  as  abandoned.— Myer  v. 
Griffin  (Fla.)  635. 

1 21.    Subsequent  appeals. 

•On  a  second  appeal,  rulings  made  prior  to 
the  former  appeal  and  which  might  have  been 
then  passed  on  will  not  be  reviewed. — Alabama 
City,  G.  &  A.  Ry.  Co.  v.  Bates  (Ala.)  776. 

•A  decision  on  appeal  is  the  law  of  the  case 
on  a  subsequent  appeal. — New  York  Life  In*. 
Co.  v.  Mcintosh  (Miss.)  401. 

•A  decree  of  the  Supreme  Court  affirming  a 
decree  overruling  a  demurrer  to  a  bill  in  a 
suit  to  cancel  patents  issued  by  the  state  held 
not  the  law  of  the  case  on  a  subsequent  appeal. 
— Creegan  v.  Hyman  (Miss.)  952. 

{ 22.  Determination  and  disposition  of 
eanse. 

An  absolute  decree  dismissing  a  hill  held  sub- 
ject to  modification  on  appeal  making  it  a  dis- 
missal without  prejudice.— Collins  v.  Smith 
(Ala.)  986. 

•Where  members  of  a  court  sitting  on  a  writ 
of  error  or  appeal  are  equally  divided,  the  judg- 
ment of  the  lower  court  will  be  affirmed.— 
Randall  v.  L'Engle  (Fla.)  2. 

•Where  members  of  a  court  sitting  on  a  writ 
of  error  or  appeal  are  equally  divided,  the  judg- 
ment of  the  lower  court  will  be  affirmcL— 
Nichols  v.  Lewis  (Fla.)  2. 

•Where  the  members  of  the  Supreme  Court 
are  equally  divided,  the  judgment  of  the  lower 
court  should  be  affirmed. — Atlantic  Coast  Line 
R.  Co.  v.  Mcintosh  (Fla.)  291. 

•Where  the  declaration  describes  a  railroad 
company  as  organized  under  the  laws  of  Virgin- 
ia, but  by  a  clerical  misprision  in  the  judgment 
against  it  it  is  described  as  organized  und-r 
the  laws  of  Florida,  it  is  no  ground  for  reversal, 
but  the  error  will  be  corrected.— Seaboard  Air 
Line  Ry.  v.  Harby  (Fla.)  590. 

A  judgment  nonsuiting  defendant  on  his  re- 
conventional  demand  will  be  affirmed,  where 
that  branch  of  the  case  should  in  justice  to  all 
parties  be  tried  de  novo. — Prevost  v.  Rodriguez 
(La.)  19. 

Where  judgment  was  rendered  for  defendant 
as  of  nonsuit,  and  defendant  appealed,  praying 
to  have  the  judgment  made  absolute,  snd  plain- 
tiff prayed  for  no  alteration  of  the  judgment. 


•Point  annotated.  See  syllabus. 


it  will  be  changed  to  an  absolute  judgment  in 
defendant's  favor.— Maille  v.  Illinois  Cent.  R. 
Co.  (La.)  355. 

Mere  hearsay  testimony  not  considered  on  ap- 
peal affords  no  around  to  remand. — Schlater  v. 
Le  Blanc  (La.)  921. 

A  cause  will  not  be  remanded  to  enable  a  par- 
ty to  introduce  evidence  of  which  he  declined 
to  avail  himself  at  the  trial  because  not  permit- 
ted to  introduce  other  evidence.— Schlater  v.  Le 
Blanc  (La.)  921. 

•Where  two  points  are  made  in  a  case,  and 
the  lower  court  makes  no  finding  as  to  one, 
though  the  court's  decision  on  the  other  point  be 
erroneous,  final  judgment  may  not  be  rendered 
on  appeal,  but  the  case  must  be  remanded.— Ed- 
wards v.  Kingston  Lumber  Co.  (Miss.)  69. 

Decree  fixing  the  boundary  line  between  com- 

Slainant  and  defendant's  lands,  and  ordering 
efendant  to  surrender  a  disputed  strip  to  com- 
plainant reversed  on  the  evidence.— Gillespie  v. 
Magruder  (Miss.)  77. 

On  remand  for  a  new  accounting  complainant 
held  entitled  to  file  a  supplemental  bill.— Perkins 
v.  Watson  (Miss.)  80. 

•Where,  pending  appeal  from  an  order  re- 
fusing mandamus  to  compel  the  canvass  of  an 
election  under  Acts  1906,  p.  185,  c.  167,  the 
act  was  repealed  by  Acts  1908,  c.  214,  the  order 
will  be  affirmed. — Donnelly  v.  Scarborough 
(Miss.)  404. 

•To  secure  the  reversal  of  a  judgment  on  a 
verdict,  prejudicial  error  must  be  shown.— 
Rector  v.  Shippey,  Outzen  &  Co.  (Miss.)  408. 

Refusal  of  court  below  to  grant  new  trial  for 
excessive  damages  because  of  unconstitutional 
section  of  Code  (Code  1906,  §  4910)  held  not 
ground  for  reversal— Mississippi  Eastern  Ry. 
Co.  v.  Samuel  Wymond  Cooperage  Co.  (Miss.) 
557. 

Under  Code  1906,  §  4944,  a  surety  on  a  note 
held  entitled  to  the  reversal  of  the  judgment 
against  him,  on  the  reversal  of  the  judgment 
against  the  administrator  of  the  deceased  mak- 
er, on  the  ground  that  the  note  had  not  been 
probated  within  the  time  fixed  by  law.— John- 
son v.  Success  Brick  Machinery  Co.  (Miss.) 
957. 

§  23.  Liabilities   on  bonds   and  under- 
takings. 

Under  Ann.  Code  1892.  §  940  (Code  1906.  § 
1022),  the  surety  on  a  supersedeas  bond  given 
on  an  appeal  from  a  decree  awarding  plaintiff 
possession  of  land  held  liable  for  rents  accruing 
pending  the  appeal,  though  the  same  was  dis- 
missed as  premature. — Perkins  v.  Watson  (Miss.) 
80. 

APPEARANCE 

In  justice  court,  see  "Justices  of  the  Peace,  §  3. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  8  4. 

APPLICATION. 

Of  assets  of  partnership,  see  "Partnership,"  $  2. 

APPOINTMENT. 

Of  execntor  or  administrator,  see  "Executors 

and  Administrators,"  S  1. 
Of  officers  in  general,  see  "Officers."  8  1. 


APPREI 

See  "Master  and  Servi  : 

APPROPI 

For  payment  of  municip 
Corporations,"  8  7. 

ARBITRATION  i 

Venue  of  action  on  aw  • 

{   1.  Submission. 

An  agreement  to  arbi  l 
land  held  not  invalid 
owner  against  further  c 
a  private  nuisance.— Ten  i 
Co.  v.  Roussell  (Ala.)  £  : 

Agreement  for  arbitrat  : 
to  evince  an  intent  to  r,  . 
visions  for  arbitration  t 
agreement. — Tennessee  C  i 
Roussell  (Ala.)  866. 

Agreement  for  arbitrat 
definite  and  certain  as  i 
Tennessee  Coal,  Iron  &  I 
866. 

8  2.   Arbitrators  and  ] 

•It  was  not  a  fatal  <  i 
that  the  parties  were  no 
tified  before  the  arbitrat  i 
(Ala.)  463. 

•Where  a  party  to  an  i 

tion  participated  therein,  I 
a  failure  to  give  notice  t 

place  of  hearing. — Tenn<  : 

Co.  v.  Roussell  (Ala.)  86  . 

The  submission  to  arb: 
held  one  at  common  law, 
be  by  all  (Civ.  Code  189  , 
man  v.  Bartlett  (Ala.)  9 

jf  3.  Award. 

In  an  action  on  an  av  i 
tration,  certain  evidence  i  ■ 
—Moody  v.  Huntoon  (Al  , 

That  the  circuit  court  I 
forcing  so  much  of  an  t 1 
the  consummation  of  th 
lands  did  not  invalidate  l 
Tippett  (Ala.)  463. 

•Under  Code  1896,  8  H 
be  attacked  for  irregularil 
(Ala.)  463. 

•Under  Code  1896.  88  .i 
a  submission  and  the  aw  i 
ment. — Gandy  v.  Tippett 

•Award  considered,  and 
Tennessee  Coal,  Iron  &  R. 
866. 

Failure  to  aver,  in  a  p 
bitration  and  award  as  a 
for  damages,  a  compliance 
8  515,  requiring  arbitrate 
fatal.— Tennessee  Coal.  In 
(Ala.)  866. 

Failure  to  aver,  in  a  p 
bitration  and  award  as  a 
for  damages,  a  compliance 
8  511,  requiring  a  copy  of 
livered  to  each  of  the  par 
Tennessee  Coal,  Iron  &  R. 
8(56. 

•A  plea  averring  that  ai 
according  to  law  held  not 
tion  that  it  omitted  to 
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sworn  in  accordance  with  Civ.  Code  1896,  8  515. 
—Tennessee  Coal,  Iron  &  R.  Co.  v.  Roussell 
(Ala.)  866. 

ARGUMENT  OF  COUNSEL 

See  •Trial,"  $  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 
5  21. 

ARRAIGNMENT. 

See  "Criminal  Law,"  f  6. 

ARREST. 

See  "Bail." 

Habeas  corpus  to  procure  discharge  from  ar- 
rest, see  '^Habeas  Corpus,"  9  1. 

Illegal  arrest,  see  "False  Imprisonment." 

Justifiable  homicide  by  person  authorised  to 
make,  see  "Homicide,"  1  4. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
|82. 

ARSON. 

Evidence  of  confession,  aee  "Criminal  Law," 
115. 

•Corpus  delicti  in  case  of  arson  defined.— 
Spears  v.  State  (Miss.)  166. 

•A  structure  held  a  part  of  a  dwelling  house, 
within  Code  1906,  |  1036,  defining  arson.— 
Spears  v.  State  (Miss.)  166. 

Evidence  held  to  justify  a  conviction  of  ar- 
son.—Spears  v.  State  (Miss.)  166. 

ASSAULT  AND  BATTERY. 

Argumentative  instructions,  see  "Criminal 
Law,"  S  26. 

Assault  with  intent  to  kill,  see  "Homicide,"  H 
3,  7,  14. 

|  1.   Civil  liability. 

In  an  action  for  assault  and  battery,  an  in- 
struction that  if  plaintiff  provoked  and  brought 
on  the  difficulty  be  cannot  recover  punitive 
damages  is  erroneous.— Abney  v.  Mize  (Ala.) 
230. 

♦In  an  action  for  assault  and  battery,  an  in- 
struction that,  if  plaintiff  provoked  or  brought 
on  the  difficulty,  and  it  would  not  have  occur- 
red bnt  for  the  wrongful  conduct  of  plaintiff, 
then  he  cannot  recover,  ia  erroneous.— Abney 
v.  Mize  (Ala.)  230. 

♦In  an  action  for  assault  and  battery,  an  in- 
struction held  erroneous  as  invading  the  pro- 
vince of  the  jury  and  instructing  a  finding  for 
defendant,  although  more  force  may  have  been 
used  than  was  necessary  for  self-protection.— 
Abney  v.  Mize  (Ala.)  230. 

In  an  action  for  assault  and  battery,  it  was 
proper  to  charge  that,  if  one  defendant  aided, 
abetted,  or  encouraged  the  other  defendant  in 
entering  into  or  continuing  an  unlawful  assault 
on  plaintiff,  then  he  would  be  responsible  for 
whatever  such  other  defendant  did  in  the  fur- 
therance of  such  assault,  though  he  may  not 
have  explicitly  encouraged,  aided,  or  abetted 
any  one  particular  act  of  such  other  defendant 
-  Abney  v.  Mize  (Ala.)  230. 

•In  an  action  for  assault  and  battery,  the 
replication  held  good  on  demurrer.— Abney  v. 
Mize  (Ala.)  230. 


In  an  action  for  assault,  plaintiff  held  entitled 
to  prove  the  statement  made  by  defendant  to  a 
witness  as  to  what  he  did  to  plaintiff  on  the 
day  of  the  difficulty.— Irby  v.  Wilde  (Ala.)  454. 

In  an  action  for  assault,  the  judgment  of  con- 
viction of  defendant  in  a  criminal  prosecution 
for  the  assault  and  battery  is  not  admissible 
in  mitigation  of  exemplary  damages. — Irby  v. 
Wilde  (Ala.)  454. 

S  2.  Criminal  responsibility. 

A  husband  who  immediately  shoots  at  the 
man  whom  he  finds  in  the  act  of  adultery  with 
his  wife  held  guilty  of  assault  and  battery  with 
a  weapon.— Logan  v.  State  (Ala.)  480. 

On  a  trial  for  assault  and  battery,  the  ques- 
tion of  premeditation  is  not  in  issue. — Brooke 
v.  State  (Ala.)  491. 

On  a  trial  for  assault  and  battery,  questions 
asked  accused  as  to  why  he  carried  a  walking 
cane  are  objectionable,  as  calling  for  the  un- 
communicated  intentions  of  accused.— Brooke  v. 
State  (Ala.)  491. 

On  a  trial  for  assault  and  battery,  proof  of 
the  physical  condition  of  accused  ia  inadmissi- 
ble.—Brooke' v.  State  (Ala.)  491. 

Under  Cr.  Code  1896,  I  4345,  accused,  on 
trial  for  assault  and  battery,  held  entitled  to 
show  in  evidence  an  editorial  published  by  pros- 
ecutor.—Brooke  v.  State  (Ala.)  491. 

•On  a  trial  for  willfully  shooting  at  another, 
it  was  for  the  jury  to  determine  whether  undVr 
ordinary  circumstances  the  ball  in  the  pistol 
would  never  have  reached  the  person  shot  at.— 
State  v.  Anderson  (La.)  357. 

•On  a  trial  for  willfully  shooting  at  another, 
a  charge  that  the  marksmanship  of  defendant 
was  not  pertinent  to  the  issue  was  not  ground 
for  reversal,  bo  long  as  the  shooting  was  in- 
tentional and  was  within  range. — State  v.  An 
derson  (La.)  357. 

•On  trial  for  willfully  shooting  at  another,  an 
instruction  that,  to  convict,  it  must  appear  that 
the  shooting  was  done  willfully,  deliberately, 
and  intentionally  and  with  a  bad  purpose,  wa» 
sufficient— State  v.  Anderson  (La.)  357. 

ASSESSMENT. 

Nature  of  special  taxes  voted  in  aid  of  railroads. 

see  "Taxation,"  }  1. 
Of  compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain,  *  8  3. 
Of    expenses    of    public    improvements,  see 

"Drains,"  1 1. 
Of  loss  on  insured,  see  "Insurance,"  ||  3,  6. 
Of  tax,  aee  "Taxation,"  f  4. 

ASSETS. 

Of  partnership,  aee  "Partnership,"  |  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  »  2,  4.  9;  "Criminal 
Law*  SS  38,  40. 

ASSIGNMENTS. 

Documentary  evidence  in  action  on  assignment, 
see  "Evidence,"  8  7. 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

Of  laborer's  lien,  see  "Master  and  Servant." 
8  2. 

Of  lease,  see  "Landlord  and  Tenant,"  f  2. 
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5  1.   Requisites  and  validity. 

A  statutory  right  to  redeem  land  from  a  mort- 
gage foreclosure  is  not  assignable.— Gandy  v. 
Tippett  (Ala.)  463. 

An  assignment  of  an  agreement  of  an  alleged 
license  to  cut  and  remove  certain  standing  tim- 
ber is -void  where  the  instrument  for  want  of 
mutuality  and  for  want  of  consideration  did  not 
constitute  a  valid  contract— W.  B.  Thompson 

6  Co.  v.  Union  Sawmill  Co.  (La.)  341. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  |  2. 

ASSUMPSIT,  ACTION  OF. 

See  "Account  Stated." 

While  at  common  law,  in  pleading  the  com- 
mon counts,  the  complaint  should  state  either  a 
promise  to  pay,  or  that  the  work  done  was 
reasonably  worth,  the  amount  claimed,  the  form 
of  common  counts  as  laid  down  in  Civ.  Code 
1896,  f  3352,  form  10,  does  not  require  such 
allegation,  or  even  an  averment  that  the  work 
was  done  at  the  special  instance  and  request 
of  defendant,  if  it  was  accepted  by  him.— Mer- 
rill v.  Worthington  (Ala.)  477. 

Where  the  declaration  was  on  the  common 
counts,  and  the  replication  alleged  a  written 
contract,  held  that,  the  work  having  been  wholly 
performed,  the  balance  due  was  recoverable  on 
the  common  counts,  and  the  replication  was  in 
support  of  the  declaration,  and  not  demurrable 
because  it  claimed  under  a  special  contract. — 
Merrill  v.  Worthington  (Ala.)  477. 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Servant," 


18  8, 


ASYLUMS. 


Jurisdiction  of  county  judge  to  commit  insane 
person  to  asylum,  see  "Insane  Persons,"  f  1. 

ATTACHMENT. 

See  "Execution";  "Garnishment";  "Sequestra- 
tion." 

Exemptions,  see  "Exemptions";  "Homestead." 

f  1.   Nature  and  grounds. 

Where  plaintiffs  had  taken  a  mortgage  to  se- 
cure advances,  and  the  value  of  the  property 
'  mortgaged  was  about  equal  to  their  claim,  an 
attachment  will  not  be  sustained,  though  defend- 
ant sought  to  dispose  of  his  property. — Arcadia 
Cotton  Oil  Mill  &  Mfg.  Co.  v.  Fisher  (La.)  28; 
Silbernagel  Co.  v.  Same,  Id. 

*  An  attachment  will  not  lie  where  the  debt  is 
unliquidated,  and  it  is  evident  that  any  amount 
that  may  be  fixed  upon  must  be  conjectural. — 
E.  Sondheimer  Co.  v.  Richland  Lumber  Co. 
(La.)  806. 

The  right  to  invoke  attachment  to  secure  the 
payment  of  a  debt  not  yet  due  is  confined  to 
cases  where  there  is  an  absolute  liability  to  pay 
at  a  future  time. — E.  Sondheimer  Co.  v.  Rich- 
land Lumber  Co.  (La.)  806. 

S  2.    Proceedings  to  procure. 

*A  distinct  ground  of  attachment  provided  by 
Code  1906,  8  133,  which  has  a  disjunctive  with- 
in itself,  held  properly  stated  in  the  disjunctive 
in  an  affidavit  for  attachment— Helton  v.  Mc* 
Leod  6  Dantzler  (Miss.)  534. 


♦The  trial  court  held  authorized  to  allow 
amendment  of  affidavit  in  attachment  so  as  to 
allege  fully  a  ground  of  attachment  prescribed 
in  the  disjunctive  as  a  distinct  ground  by  stat- 
utes-Helton v.  McLeod  &  Dantzler  (Miss.)  534. 

ATTEMPT. 

To  commit  crime,  see  "Criminal  Law,"  8  1. 
To  commit  homicide,  see  "Homicide,"  f  1. 

ATTENDANCE. 

Of  juror,  see  "Jury,"  8  2. 

ATTESTATION. 

Of  deed,  see  "Deeds,"  §  1. 

Of  signature  to  note,  see  "Bills  and  Notes,"  8  1 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  8  2. 
Argument  and  conduct  of  counsel  at  trial  in 

criminal  prosecutions,  see  "Criminal  Law," 

8  21. 

Attorney's  fees  as  damages  on  dissolution  of 
injunction  against  execution  sale,  see  "Execu- 
tion," §  3. 

Attorneys'  fees  in  mortgage  foreclosure  suit, 
see  "Mortgages,"  8  5. 

Attorneys  in  fact.  Bee  "Principal  and  Agent." 

Solicitor's  fee  as  cost  in  partition,  see  "Parti- 
tion," 8  2. 

Stipulation  in  note  for  attorney's  fees,  see  "Bills 
and  Notes,"  8  2. 

ATTORNEY  GENERAL 

Remitting  by,  of  damages  for  failure  of  county 
tax  collector  to  pay  state  and  county  taxes 
collected,  see  "Taxation,"  8  6. 

AUTHORITY. 

Of  agent,  see  '"Principal  and  Agent,"  8  L 
Of  broker,  see  "Brokers,"  8  1. 
Of  public  corporation  as  agent  of  state,  see 
"States,"  8  2. 

AWARD. 

See  "Arbitration  and  Award,"  8  3. 

BAIL 

Right  to  review  order  granting  ball,  see  "Crimi- 
nal Law,"  8  84. 

8  1.  In  criminal  prosecutions. 

•Allowance  of  bail  to  parties  under  Indictment 
for  murder  is  improper.— State  v.  Key  (Miss.) 
75. 

BAILMENT. 

See  "Carriers,"  88  l-«;  "Depositaries." 
Embezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement." 

BANKRUPTCY. 

§  1.  Petition,    adjudication,  warrant, 
and  o  us  tody  of  property. 

In  involuntary  bankrupt  proceedings,  the  fail- 
ure of  the  petition  to  allege  that  the  bankrupt 
was  such  a  corporation  as  could  be  declared  an 
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involuntary  bankrupt  held  amendable  so  as  to 
deprive  the  court  of  jurisdiction. — McAfee  v. 
Arnold  &  Ma  this  (Ala.)  870;  Same  v.  Wallen- 
haupt  (Ala.)  873. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  $ 
38.  d.  4.  30  Stat.  555  (U.  S.  Comp.  St.  1901,  p. 
3436),  the  referee  held  to  have  jurisdiction  to 
appoint  a  receiver  so  as  to  place  the  property 
in  the  custody  of  the  court  rendering  void  sub- 
sequent garnishment  proceedings  taken  against 
it.— McAfee  v.  Arnold  &  Mathis  (Ala.)  870; 
Same  v.  Wallenhaupt  (Ala.)  873. 

6  2.    Assignment,    administration,  and 
distribution  of  bankrupt's  estate. 

An  answer  to  a  bill  by  a  bankrupt's  trustee, 
to  set  aside  certain  conveyances  as  fraudulent, 
held  insufficient  and  to  amount  to  an  admission 
that  the  conveyances  were  fraudulent  and  that 
the  bankrupt  was  seised  and  possessed  of  the 
land  within  four  months  prior  to  the  filing  of 
the  bankruptcy  petition.— Prestridge  v.  Wallace 
(Ala.)  970. 

§  3.   Rights,  remedies,  and  discharge  of 
bankrupt. 

Where  an  estate  was  in  the  custody  of  a  feder- 
al district  court  as  a  bankrupt  estate  at  the 
time  property  of  the  estate  was  garnished,  the 
garnishment  proceedings  could  not  be  main- 
tained without  the  previous  consent  of  the  bank- 
ruptcy court.— McAfee  v.  Arnold  &  Mathis 
(Ala.)  870;  Same  v.  Wallenhaupt  (Ala.)  873. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," §  8. 
Pleas  in  bar,  see  "Pleading,"  §  2. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  "Es- 
toppel," §  2. 

Acceptance  of,  as  waiver  of  right  to  appeal,  see 
"Appeal  and  Error,"  §  3. 

BEQUESTS. 

See  "Wills." 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  3. 
In  crimiual  prosecutions,  see  "Criminal  Law," 
§  11. 

BIAS. 

Of  juror,  see  "Jury,"  §  3. 

BILL  OF  DISCOVERY. 

See  "Discovery."  §  1. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE 

See  "Bills  and  Notes," 

BILL  OF  LADING. 


See  "Carriers,"  %  1. 


BILL  OF  PARTICULARS. 

See  "Pleading,"  §  6. 

BILLS  AND  NOTES. 

Determination  and  disposition  of  cause  on  ap- 
peal in  action  on  note,  see  "Appeal  and  Er- 
ror," §  22. 

Garnishment  of  maker  of  note,  see  "Garnish- 
ment," i  1. 

Of  corporations,  see  "Corporations,"  5  3. 

Operation  and  effect' of  usury,  see  "Usury."  §  1. 

Pleading  alteration  of  note,  see  "Alteration  of 
Instruments." 

Pleading  defenses  in  general  in  action  on  note, 
see  "Pleading,"  §  2. 

Presentation  of  uote  as  claim  against  decedent's 
estate,  see  "Executors  and  Administrators," 
5  4. 

Restraining  action  on  note,  see  "Injunction," 
8  2. 

S  1.    Requisites  and  validity. 

•A  note  executed  by  an  illiterate  promisor 
by  his  mark  held  sufficient  without  attesta- 
tion; Civ.  Code  1890,  §  1,  being  inapplicable. — 
McGowan  v.  Collins  lAIa.)  228. 

One  who  signs  a  note  cannot  set  up  a  defense 
that  he  did  not  read  the  fine  print  on  its  face. — 
Bank  of  Morgan  City  v.  Herwig  (La.)  611. 

I  2.    Construction  and  operation. 

•Under  stipulation  in  note  for  attorney's  fees, 
maker  held  liable  to  payee  for  fees  paid  to 
attorney  employed  in  collecting  note.— Bank  of 
Duncan  v.  Brittain  (Miss.)  163. 

*  A  note  executed  within  the  state,  but  payable 
in  another  state,  must  be  governed  by  the  law 
of  that  state,  though  given  for  the  price  of 
property  and  reserving  title  to  the  property  un- 
til full  payment.— Lienkauf  Banking  Co.  v. 
Uaney  (Miss.)  626. 

|  3.   Negotiability  and  transfer. 

An  accepted  sight  draft  for  the  price  of  a 
bale  of  cotton,  with  bill  of  lading  attached. 
held  governed  by  the  commercial  law. — Bank 
of  Guntersville  v.  Jones  Cotton  Co.  (Ala.)  971. 

8  4.    Rights  and  liabilities  on  indorse- 
ment or  transfer. 

Where  notes  were  indorsed  as  an  accommoda- 
tion and  accepted  by  the  payee  to  secure  a  debt, 
the  notes  are  not  taken  out  of  the  category  of 
ordinary  commercial  paper.— Bank  of  Morgan 
City  v.  Herwig  (La.)  611. 

Credit  given  the  maker  of  a  note  is  a  suffi- 
cient consideration  to  bind  the  indorser.— Bank 
of  Morgan  City  v.  Herwig  (La.)  611. 

Where  a  note  is  valid  between  the  bolder  and 
the  maker,  it  is  sufficient  to  bind  the  indorser.— 
Bank  of  Morgan  City  v.  Herwig  (La.)  611. 

8  5.  Actions. 

Failure  to  sue  on  a  note  is  not  ground  for  re- 
lease of  the  maker  or  the  indorser  who  are  not 

6rejudiced  by  delay.— Bank  of  Morgan  City  v. 
[erwig  (La.)  611. 

In  an  action  on  a  note  against  the  indorser. 
the  contention  that  there  was  an  agreement 
whereby  plaintiff  obtained  the  indorsement  for 
his  own  benefit  in  order  to  be  able  to  obtain  a 
loan  thereon  held  not  sustained  by  the  evidence. 
—Bank  of  Morgan  City  v.  Herwig  (La.)  611. 

BLOOD  HOUNDS. 


Competency  in  criminal  prosecution  of  evidence 
as  to  conduct  of,  see  "Criminal  Law,"  f  10. 


•Point  annotated. 


syllabus. 


BOARD. 

Levee  board,  see  "Levees." 

BOARDS.  . 

School  boards,  see  "Schools  and  School  Dis- 
tricts," §  1. 

Subjects  and  titles  of  statutes  regulating  pro- 
cedure of  Yazoo-Mississippi  Delta  board,  see 
"Statutes,"  S  3. 

BONA  FIDE  CREDITOR. 

Payments  to  by  installments  out  of  firm  busi- 
ness as  not  constituting  partnership,  see 
"Partnership,"  8  1. 

BONA  FIDE  PURCHASERS. 

Of  goods,  see  "Sales,"  §  4. 
Of  lands,  see  "Vendor  and  Purchaser,"  8  5. 
Of  property  fraudulently  conveyed,  see  "Fraud- 
ulent Conveyances,"  §  2. 

BONDS. 

•County  bonds,  see  "Counties."  §  2. 

Deposits  of  as  collateral  by  depositories  of  funds 

of  levee  board,  see  "Levees.  * 
Detinue  bond,  see  "Detinue." 
Municipal  bonds,  see  "Municipal  Corporations," 

§  7. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bonds  for  performance  of  duties  of  trust  or 
office. 

See  "Clerks  of  Courts." 

Bonds  in  judicial  proceedings. 
See  "Appeal  and  Error,"  $8  6,  23;  "Bau'; 
"Injunction,"  8  5;  "Sequestration." 

5   1.    Construction  and  operation. 

Purchaser  of  bonds  of  the  port  of  New  Or- 
leans whose  issuance  was  authorized  by  Act 
No.  44,  p.  08,  of  the  Legislature  of  1004.  held 
entitled  to  interest  from  September  1,  1004,  and 
that  the  same  did  not  first  begin  to  run  from 
March  1,  1005.— State  Nat.  Bank  v.  Board  of 
Com'rs  of  Port  of  New  Orleans  (La.)  307. 

BOUNDARIES. 

See  "Fences." 

Change  in  channel  of  Mississippi  river  affecting 
state  boundaries,  see  "States,    8  1. 

Determination  and  disposition  of  cause  on  ap- 
peal in  action  to  establish  boundaries,  see 
"Appeal  and  Error,"  8  22. 

8  1.    Evidence,    ascertainment,    and  es- 
tablishment. 

•In  an  action  of  boundary  line  the  boundary 
will  be  fixed  at  the  line  of  the  fence,  and  it  is 
unnecessary  to  decide  whether  defendant,  under 
Civ.  Code,  art  852,  can  add  to  his  own  posses- 
sion that  of  bis  predecessors  in  order  to  pre- 
scribe beyond  his  title.— Opelousas  Nat.  Bank 
v.  Perrodin  (La.)  658;   In  re  Perrodin,  Id. 

BREACH. 

Of  condition,  see  "Insurance,"  8  6. 

Of  contracts  in  general,  see  "Contracts,"  8  3. 

Of  contract  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  8  4. 
Of  contract  of  sale,  see  "Sales."  8  3. 
Of  covenant,  see  "Insurance,"  8  0. 
Of  warranty,  see  "Insurance,"  §  0. 
Of  warranty,  see  "Sales,"  8  5. 


BRIEFS. 

On  appeal  or  writ  of  error,  see  "Criminal  Law,' 


BROKERS. 


See  "Principal  and  Agent." 

Right  to  commissions  on  sale  of  separate  es- 
tate of  married  woman,  see  "Husband  and 
Wife,"  8  3. 

8  1.   Employment  and  authority. 

Plaintiffs  held  to  have  acted  as  brokers  for 
the  purchaser,  and  not  for  the  vendor  in  nego- 
tiating a  contract  for  the  sale  of  land,  and 
were  therefore  not  entitled  to  recover  commis- 
sions from  the  latter.— MyerB  &  King  v.  Cole- 
man (Miss.)  249. 

8  2.  Compensation  and  lien. 

*A  petition  showing  an  agreement  to  buy 
and  sell  subject  to  a  deposit  of  earnest  by  the 
proposed  buyer,  but  which  fails  to  allege  that 
a  sale  has  been  made  or  that  the  customer  is 
willing  to  comply  with  his  agreement  to  buy, 
shows  no  cause  of  action  in  the  broker. — Jordy 
v.  Salmen  Brick  &  Lumber  Co.  (La.)  572. 

8  3.    Actions  for  compensation. 

•Evidence  as  to  certain  facts  held  admissible 
in  an  action  for  commissions  on  shipments  of 
cotton  seed  delivered  to  defendant  company's 
agent  and  by  him  diverted  to  another  company. 
—Griffin  v.  Refuge  Cotton  Oil  Co.  (Miss.)  940. 

In  an  action  for  commissions  on  shipments 
of  cotton  seed  delivered  to  defendant  company's 
agent  and  by  him  diverted  to  another  company, 
held,  under  the  evidence,  improper  to  direct  a 
verdict  for  defendant  as  to  such  shipments. — 
Griffin  v.  Refuge  Cotton  Oil  Co.  (Miss.)  94G. 

BUILDING  CONTRACTS. 

See  "Contracts,"  8  1. 

BURGLARY. 

Argument  and  conduct  of  counsel,  see  "Crimi- 
nal Law,"  8  21. 

Arraignment  and  pleas,  see  "Crimiual  Law," 
8  6. 

Duplicity  in  indictment  for,  see  "Indictment 

aud  Information,"  8  2. 
Hearsay  evidence,  see  "Criminal  Law,"  |  12. 
Opinion  evidence,  see  "Criminal  Law,"  f  13. 
Relevancy  of  evidence,  see  "Criminal  Law,"  §  8. 
Sufficiency  of  instructions,  see  "Criminal  Law," 

8  25. 

CANALS. 

Liability  for  death  of  child  caused  by  timbers 
across  canal  attractive  to  children,  see  "Neg- 
ligence," 8  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Instru- 
ments." 

Multifariousness  in  pleading  in  equitable  action 

for,  see  "Equity,"  8  3. 
Review  in  action  to  cancel  deed  as  dependent 

on  presentn  t ion  in  lower  court  of  grounds  of 

review,  see  "Appeal  and  Error,"  8  4. 
Setting    aside    fraudulent    conveyances,  see 

"Fraudulent  Conveyances,"  8  3. 

Grounds  for  cancellation  or  rescission  of  par- 
ticular instruments. 
Contracts  for  sale  of  goods,  see  "Sales,"  8  2. 
Contracts  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  6  3. 
Insurance  policy,  see  "Insurance,"  8  4. 


•Point  annotated.  8m  syllabus. 


mistake  of  the  parties.— Beason  v.  Coleman 
(Miss.)  49. 

CANDIDATES. 

For  office,  see  "Elections,"  f  2. 

CANVASS  OF  VOTES. 

See  "Elections,"  |  8. 

CARNAL  KNOWLEDGE 

See  "Rape." 

CARRIERS. 

Construction  of  instructions  in  action  for  in- 
juries to  passenger,  see  "Trial,"  §  4. 

Count  for  wrongful  ejection  in  action  against 
carrier  as  stating  single  cause  of  action,  see 
"Action,"  §  2. 

Delivery  to  or  through  carrier  of  goods  sold,  see 
"Sales,"  i  3. 

Excessive  damages  for  injuries  to  passenger, 
see  "Damages,    §  3. 

Licenses  of  express  companies,  see  "Licenses," 
S  1. 

Negotiability  of  draft  with  bill  of  lading  attach- 
ed, see  "Bills  and  Notes,"  §  3. 

Review  of  questions  of  fact  and  findings  in  ac- 
tion for  injuries  to  passenger,  see  "Appeal 
and  Error,"  §  16. 

S  1.  Carriage  of  goods— Bills  of  lading, 
■hipping  receipts,  and  special  con- 
tracts. 

Where  a  shipper  contracted  in  New  York  with 
a  carrier  to  ship  goods  and  deliver  them  at  Bir- 
mingham, Ala.,  the  contract,  so  far  as  delivery 
was  involved,  was  to  be  wholly  performed  in 
Alabama,  and  the  carrier's  liability  for  failure 
to  deliver  depended  upon  the  law  of  that  state. — 
Southern  Express  Co.  v.  Gibbs  (Ala.)  465. 

Indorsement  of  a  draft  drawn  for  the  pur- 
chase price  of  cotton,  with  a  bill  of  lading 
therefor  attached,  held  not  to  vest  the  title  to 
the  cotton  in  the  indorsee  or  to  constitute  it 
the  seller  of  the  cotton.— Bank  of  Guntersville 
v.  Jones  Cotton  Co.  (Ala.)  971. 

Where  plaintiff  discounted  a  draft  with  a  bill 
of  lading  attached  in  the  ordinary  course  of 
business,  before  maturity,  the  drawee  or  ac- 
ceptor could  not  plead  want  of  considers  J  ion. 
—Bank  of  Guntersville  v.  Jones  Cotton  Co. 
(Ala.)  971. 

A  stipulation  written  on  a  bill  of  lading  by 
defendant's  local  agent,  agreeing  to  deliver  goods 
at  a  point  where  defendant  had  no  ■switching 
facilities,  held  to  be  without  authority  and  not 
binding  on  the  carrier.— Illinois  Cent  R.  Co.  v. 
Swanson  (Miss.)  83. 

§  2.    Transportation    and  delivery 

by  carrier. 

♦Where  a  contract  for  the  carriage  of  goods 
was  to  deliver  the  goods  at  a  place  on  the  com- 

Eany's  road  other  than  a  regular  station,  the 
urden  was  on  the  shipper  to  show  that  the 
contract  was  made  with  an  agent  having  author- 
ity to  make  it.— Illinois  Cent.  R.  Co.  v.  Swan- 
son  (Miss.)  83. 

Where  a  freight  bill  contained  the  words, 
"Consignee,  Organ  Power  Company,  O.  N.  Pat- 
ton-Rubnsh  M.  House,"  the  letters  "O  N"  signi- 
fied "order  notify,"  and  hence  the  carrier  was 
guilty  of  a  misdelivery  in  delivering  the  ship- 


i  3.  —  Delay  in  transportation  or  de- 
livery. 

A  complaint  in  an  action  against  a  carrier  for 
delay  in  the  delivery  of  a  carload  of  stoves  held 
insufficient  to  authorize  the  recovery  of  special 
damages. — Pilcher  v.  Central  of  Georgia  Ry. 
Co.  (Ala.)  765. 

•A  notice  to  a  carrier  by  a  shipper  given 
after  execution  of  the  contract  of  shipment  held 
not  to  change  the  contract,  nor  to  authorise  a 
recovery  of  special  damages  for  delay  in  the 
delivery. — Pilcher  v.  Central  of  Georgia  Ry. 
Co.  (Ala.)  765. 

•The  damages  recoverable  from  a  carrier  for 
delay  in  delivering  goods  determined. — Pilcher 
v.  Central  of  Georgia  Ry.  Co.  (Ala.)  765. 

•Measure  of  damages  for  delay  of  a  carrier 
in  the  delivery  of  goods  received  for  transporta- 
tion stated.— Pilcher  v.  Central  of  Georgia  Ry. 
Co.  (Ala.)  765. 

I  4.    Limitation  of  liability. 

•It  is  violative  of  public  policy  for  a  carrier, 
as  a  paid  bailee,  to  limit  the  extent  of  its  lia- 
bility for  the  negligence  of  itself  or  its  agents 
or  servants  by  an  agreed  valuation  upon  con- 
sideration of  reduced  charges  for  carriage  of 
goods,  when  such  agreed  valuation  is  dispropor- 
tionate to  the  real  value  of  the  goods,  though  the 
contents  of  the  package  or  its  real  value  be  not 
disclosed  to  the  carrier.— Southern  Express  Co. 
v.  Gibbs  (Ala.)  465. 

i  5.    —  Charge*  and  liens. 

If  there  is  no  through  freight  rate  from  point 
of  origin  to  destination  of  a  through  shipment 
provided,  the  lowest  combination  of  special 
rates  is  the  lawful  rate,  despite  the  erroneous 
rating  established  by  the  railroad  agent, — Fos- 
ter, Glassel  Co.  v.  Kansas  City  Southern  Rj. 
Co.  (La.)  1014;  In  re  Kansas  City  Southern 
Ry.  Co.,  Id. 

Where  a  carrier  collects  the  regularly  estab- 
lished local  rate  applicable  to  a  shipment  of 
freight,  no  action  will  lie  to  have  the  amount 
collected  returned.— Foster,  Glassel  Co.  v.  Kan- 
sas City  Southern  Ry.  Co.  (La.)  1014;  In  re 
Kansas  City  Southern  Ry.  Co.,  Id. 

Where  there  are  no  through  rates,  local  pub- 
lished rates  suffice.— Foster,  Glassel  Co.  v.  Kan- 
sas City  Southern  Ry.  Co.  (La.)  1014;  In  re 
Kansas  City  Southern  Ry.  Co.,  Id. 

Charges  according  to  the  published  rates  with 
sanction  of  the  Interstate  Commerce  Commis- 
sion are  prima  facie  correct.— Foster,  Glassel 
Co.  v.  Kansas  City  Southern  Ry.  Co.  (La.i 
1014;  In  re  Kansas  City  Southern  Ry.  Co..  Id. 

A  shipper  who  has  obtained  from  a  carrier 

a  special  lower  rute  than  tue  published  schedule 
cannot  maintain  a  claim  to  such  rate  in  oppo- 
sition to  the  schedule  rate.— Foster,  Glassel  Co. 
v.  Kansas  City  Southern  R.  Co.  (La.)  1014; 
In  re  Kansas  City  Southern  Ry.  Co.,  Id. 

$  6.    Carriage  of  live  stock. 

•A  delivering  carrier  received  mules  in  bad 
condition,  as  the  result,  apparently,  of  neg- 
lect in  the  hands  of  the  receiving  carrier,  hav- 
ing agreed  that  the  mules  should  be  cared  for 
at  its  expense  until  other  provision  is  made. 
held  liable  for  their  care  and  feed.— Thompson 
v.  Southern  Pac.  Co.  (La.)  993. 

Under  a  stipulation  in  a  bill  of  lading  re- 

auiring  claim  for  injuries  to  be  made  within  10 
ays,  failure  to  verify  a  claim  mailed  within 
that  period  held  waived  .by  failure  to  raise  the 
point  before  a  peremptory  instruction  for  de- 
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fendant— Williams  v.  Yaxoo  ft  M.  V.  R.  Co. 

(Miss.)  399. 

6  7.    Carriage    of    patMngeyt- Personal 
injuries. 

♦Whether  a  carrier  is  negligent  in  placing  a 
footstool  on  uneven  gronnd  resulting  in  injury 
to  a  passenger,  held  a  question  for  the  jury  — 
Atlanta  ft  B.  Air  Line  Ry.  v.  Wheeler  (Ala.) 

262. 

The  law  will  presume  that  a  porter,  employed 
and  assigned  by  the  Pullman  Company  to  con- 
trol the  interior  of  a  sleeping  car  in  which  a 
passenger  was  riding,  exercised  such  control 
with  the  assent  of  the  railroad  company.— Louis- 
ville ft  N.  R  Co.  v.  Church  (Ala-)  457. 

♦In  an  action  for  Injuries  to  a  passenger,  a 
charge  on  the  duty  of  the  carrier  to  exercise 
care  held  not  erroneous.— Louisville  ft  N.  R.  Co. 
v.  Church  (Ala.)  467. 

A  complaint  in  an  action  for  injuries  to  a 
passenger  held  sufficient  as  against  a  demurrer. 
—Louisville  ft  N.  R.  Co.  v.  Church  (Ala.)  457. 

In  an  action  for  injuries  to  a  passenger,  an 
instruction  held  properly  refused  because  mis- 
leading.—Louisville  ft  N.  R.  Co.  v.  Church 
(Ala.)  457. 

In  an  action  for  injuries  to  a  passenger  while 
in  a  Pullman  car,  caused  by  the  negligence  of  a 
porter  of  the  car.  a  request  to  charge  held  prop- 
erly refused  in  view  of  the  evidence.— Louisville 
ft  N.  R.  Co.  v.  Church  (Ala.)  457. 

Whether  intestate  was  killed  by  a  breach  of 
duty  on  the  part  of  defendant's  conductor  in 
forcing  intestate  from  one  car  of  a  rapidly  mov- 
ing train  to  another  held  for  the  jury.— Carleton 
v.  Central  of  Georgia  Ry.  Co.  (Ala.)  495. 

♦A  carrier  is  bound  to  provide  a  passenger 
with  a  safe  place  to  ride  and  to  see  that  be  is 
treated  with  respect  and  that  he  is  not  exposed 
to  unnecessary  peril.— Carleton  v.  Central  of 
Georgia  Ry.  Co.  (Ala.)  495. 

A  conductor,  in  requiring  a  white  passenger 
to  go  from  the  colored  passengers'  car  was 
bound  to  do  it  so  as  not  to  expose  the  passenger 
to  incressed  danger.— Carleton  v.  Central  of 
Georgia  Ry.  Co.  (Ala.)  495. 

•A  complaint  against  a  street  railway  com- 

Siny  for  injuries  to  passenger  held  sufficient.— 
irmingham  Ry.,  Light  ft  Power  Co.  v.  Hag- 
gard (Ala.)  519. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  passenger,  the  company  held 
not  to  have  waived  proof  by  plaintiff  of  certain 
averments  by  its  pleading  and  answering  inter- 
rogations, under  Code  1896.  §  1850  et  seq.— 
Birmingham  Ry.,  Light  ft  Power  Co.  v.  Hag- 
gard (Ala.)  519. 

Injuries  resulting  to  a  passenger  from  walk- 
ing to  his  destination  after  trains  had  passed 
the  station  without  stopping  held  not  the  natural 
sequence  of  the  failure  to  stop  the  trains,  and 
that  damages  would  not  be  recoverable  therefor. 
—Malcomb  v.  Louisville  &  N.  R.  Co.  (Ala.)  768. 

♦A  passenger  injured  through  the  negligence 
or  carelessness  of  a  carrier  may  sue  upon  the 
contract  or  for  tort. — Malcomb  v.  Louisville  & 
N.  R.  Co.  (Ala.)  768. 

♦The  care  and  skill  due  a  passenger  by  a 
street  railway  company  stated.— Alabama  City, 
G.  ft  A.  Ry.  Co.  v.  Bates  (Ala.)  776. 

Circumstances  held  not  to  constitute  plaintiff 
a  passenger  on  a  street  car  as  matter  of  law. — 
Alabama  City,  G.  ft  A.  Ry.  Co.  v.  Bates  (Ala.) 
776. 

In  an  action  against  a  street  railway  for  in- 
juries sustained  while  entering  a  street  car,  a 
definition  of  negligence  in  a  charge  of  the 


trial  court  held  correct. — Alabama  City,  G.  & 

A.  Ry.  Co.  v.  Bates  (Ala.)  776. 

In  an  action  by  a  passenger  for  personal  in- 
juries, the  burden  of  proof  is  on  the  carrier  to 
show  that  it  has  done  all  that  was  reasonable, 
and  all  that  was  required  by  prudence  n"d  fore- 
sight.—Casper  v.  New  Orleans  Ry.  ft  Light  Co. 
(La.)  666. 

•In  an  action  by  a  passenger  for  personal 
injuries,  it  rests  on  plaintiff  to  establish  both 
the  injury  and  the  negligence  which  caused  it 
—Casper  v.  New  Orleans  Ryr  ft  Light  Co.  (La.) 
666. 

In  an  action  against  a  street  railway  company, 
an  electric  light  company,  and  the  owner  of  a 
building  under  construction  to  recover  for  in- 
juries to  plaintiff,  while  a  passenger  on  a  street 
car,  by  being  struck  by  an  object  alleged  to 
have  been  placed  in  dangerous  proximity  to  the 
track,  evidence  held  insufficient  to  authorize 
judgment  for  plaintiff.— Casper  v.  New  Orleans 
Ry.  ft  Light  Co.  (La.)  666. 

♦In  an  action  against  a  carrier  for  personal 
iniuries  received  during  a  collision  caused  by  a 
misplaced  switch,  whether  defendant  was  neg- 
ligent and  whether  the  switch  was  misplaced  by 
a  miscreant  and  not  by  defendant's  employe 
held  questions  for  the  jury.— Leeke  v.  Gulf  ft 
S.  I.  R.  Co.  (Miss.)  68. 

f  8.  — ■ —  Contributory     negligence  of 
person  injured. 

In  an  action  against  a  railroad  company  for 
personal  injuries,  evidence  held  relevant  on  the 
issue  of  contributory  negligence.— Atlanta  ft 

B.  Air  Line  Ry.  v.  Wheeler  (Ala.)  262. 

♦In  an  action  against  a  railroad  company  for 
personal  injuries  received  in  stepping  from  a 
passenger  coach  onto  a  defective  footstool,  the 
question  whether  plaintiff  was  negligent  in 
stepping  on  the  stool,  and  whether  it  was  the 
proximate  cause  of  the  injury,  held  for  the  ju- 
ry—Atlanta &  B.  Air  Line  Ry.  v.  Wheeler 
(Ala.)  262. 

In  an  action  against  a  railroad  company  for 
personal  injuries  resulting  from  stepping  from  a 
passenger  coach  onto  a  defective  footstool,  an  in- 
struction which  pretermits  plaintiff's  discovery 
or  knowledge  of  the  way  the  stool  was  adjusted 
in  time  to  stop  was  properly  refused  where  there 
was  evidence  that  she  had  no  such  knowledge.— 
Atlanta  &  B.  Air  Line  Ry.  v.  Wheeler  (Ala.) 
262. 

In  an  action  against  a  railroad  company  for 
personal  injuries,  an  instruction  to  find  for  de- 
fendant if  plaintiff  was  negligent  held  properly 
refused  for  failing  to  require  that  such  negli- 
gence should  have  been  the  proximate  cause 
of  the  injury.— Atlanta  ft  B.  Air  Line  Ry.  v. 
Wheeler  (Ala.)  262. 

|  g.    —  Ejection  of  passengers  and  in- 
truders. 

♦Allegations  of  damages  for  a  wrongful  ejec- 
tion from  defendant's  car  held  sufficient  on  de- 
murrer.— Birmingham  Ry.,  Light  &  Power  Co. 
v.  Yielding  (Ala.)  747. 

•A  count  for  wrougful  ejection  of  a  passenger 
from  defendant's  car  held  not  subject  to  de- 
murrer for  failure  to  allege  facts. — Birmingham 
Ry.,  Light  ft  Power  Co.  v.  Yielding  (Ala.)  747. 

In  an  action  against  a  carrier  for  wrongful 
ejection  of  a  passenger,  a  plea  of  justification 
held  insufficient  on  demurrer. — Birmingham 
Ry.,  Light  &  Power  Co.  v.  Yielding  (Ala.)  747. 

♦A  Carrier  is  liable  for  using  unnecessary  force 
aud  violence  in  ejecting  a  passenger. — Birming- 
ham Ry.,  Light  ft  Power  Co.  v.  Yielding  (Ala.) 
747. 

♦A  passenger  on  changing  cars,  after  paying 
his  fare,  held  not  justified  in  refusing  to  pay  a 
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carrier. — Birmingham  Ry.,  Light  &  Power  Co. 
v.  Yielding  (Ala.)  747. 

The  forcible  ejection  by  a  conductor  of  a  tres- 
passer from  a  rapidly  moving  train  is  a  tort. — 
Williams  v.  Louisiana  Ry.  &  Navigation  Co. 
(La.)  528. 

•A  verdict  in  an  action  against  a  carrier  for 
ejecting  a  passenger  held  excessive. — Mobile,  J. 
&  K.  C.  R.  Co.  v.  Kranfield  (Miss.)  71. 

•In  an  action  against  a  railroad  company 
for  the  death  of  a  drunken  passenger  drowned 
after  alighting,  held  error  to  instruct  that  the 
jury  should  not  consider  his  drunkenness,  etc. 
—Mobile,  J.  &  K.  C.  R,  Co.  v.  JackBon  (Miss.) 
142. 

Evidence  in  an  action  against  a  railroad  com- 
pany for  a  passenger's  death  held  insufficient  to 
sustain  a  verdict  for  plaintiff. — Mobile,  J.  &  K. 
C.  R.  Co.  v.  Jackson  (Miss.)  142. 

•If  a  railway  conductor  knew  that  an  alight- 
ing passenger  was  so  drunk  that  he  was  unable 
to  care  for  himself,  the  conductor  should  have 
dealt  with  him  according  to  the  condition  he 
was  then  in.— Mobile,  J.  &  K.  C.  R.  Co.  v. 
Jackson  (Miss.)  142. 

•A  passenger  held  entitled  to  recover  punitive 
damages  for  ejection  from  a  railway  train  at 
the  last  stop  before  reaching  his  destination, 
which  was  not  a  regular  stop. — Illinois  Cent 
R.  Co.  v.  Reid  (Miss.)  146. 

•One  ejected  from  a  train  on  his  refusal  to 
pay  fare  held  not  entitled  to  recover. — Mullins 
v.  Illinois  Central  R.  Co.  (Miss.)  529. 

•On  refusal  to  pay  fare,  and  on  the  stopping 
of  the  train  to  eject  him  on  that  ground,  any 
contract  or  any  right  to  contract  for  passage 
on  such  train  was  forfeited. — Mullins  v.  Illi- 
nois Cent.  R.  Co.  (Miss.)  529. 

Plaintiffs  intestate  held  under  the  circum- 
stances entitled  to  the  protection  of  the  railroad 
company,  so  that  it  should  not  have  permitted 
his  ejection  from  the  train  by  city  quarantine 
officer  rendering  plaintiff  entitled  to  compensa- 
tory damages. — St.  Louis  &  S.  F.  R.  Co.  v. 
Roane  (Miss.)  711. 

•In  an  action  to  recover  for  the  ejection  of 
plaintiffs  intestate  from  defendant's  train,  a 
verdict  for  $7,500  held  excessive,  and  to  be  re- 
duced to  $2,500.— St.  Louis  &  S.  F.  R.  Co.  v. 
Roane  (Miss.)  711. 

•Plaintiff  held  not  entitled  to  recover  ex- 
emplary damages  for  the  ejection  of  his  intes- 
tate from  defendant's  passenger  train. — St.  Louis 
&  S.  F.  R.  Co.  v.  Roane  (Miss.)  711. 

{10.    Palace  oars  and  sleeping  can. 

•A  railroad  company  held  liable  for  injuries 
sustained  by  a  passenger  in  a  Pullman  car  in 
consequence  of  the  negligence  of  a  porter  of 
the  car.— Louisville  &  N.  R.  Co.  v.  Church  (Ala.) 
457. 

•A  railroad  company  cannot  escape  liability 
for  injuries  inflicted  on  a  passenger  on  the 
ground  that  they  were  sustained  in  a  sleeping 
car  owned  by  another  company  and  which  fur- 
nished its  own  agents.— Louisville  &  N.  R.  Co. 
v.  Church  (Ala.)  457. 


CARRYING  WEAPONS. 

See  "Weapons." 


CATTLE. 


See  "Animals." 


See  "Action";  "Attachment,"  §  1;  "Malicious 
Prosecution,"  S  1. 

CAVEAT  EMPTOR. 

See  "Sales,"  §  4. 

CERTIFICATE. 

As  evidence,  see  "Evidence,"  8  7. 

Certified  copies,  see  "Evidence."  §  7. 

Of  acknowledgement  of  written  instrument,  see 

"Acknowledgement,"  8  1. 
Tax  sale  certificate,  see  "Taxation,"  §  9. 

CERTIORARI. 

Review  of  criminal  prosecution,  see  "Criminal 
Law,"  S  37. 

Review  of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  8  3. 

8  1.    Proceeding*  and  determination. 

•On  certiorari  to  review  stock-law  election 
proceedings,  it  will  be  presumed  that  the  elec- 
tion was  held  within  the  part  of  the  precinct  for 
which  it  was  ordered,  where  the  contrary  did 
not  appear  on  the  face  of  the  proceedings. — Mar 
tin  v.  Crook  (Ala.)  482. 

An  appeal  from  the  judgment  on  a  petition 
for  certiorari  to  review  the  action  of  the  com- 
missioners' court  of  a  county  is  properly  pros- 
ecuted by  and  in  the  name  or  such  court. — Com- 
missioners' Court  of  De  Kalb  County  v.  WU- 
born  (Ala.)  585. 

•A  petition  for  certiorari  should  make  it  ap- 
pear that  an  illegal  proceeding  appears  by  th« 
face  of  the  record.— Ragland  v.  State  (Fla.)  724. 

•Matters  in  pais  are  not  within  the  purview 
of  a  writ  of  certiorari,  and  the  court  considers 
only  the  face  of  the  record.— Ragland  State 
(Fla.)  724. 

CHALLENGE. 


To  juror,  see  "Jury,"  8  3. 


CHANCERY. 


See  "Equity." 


CHANGE  OF  VENUE. 

Of  civil  action,  see  "Venue,"  8  3. 

Of  criminal  prosecutions,  see  "Criminal  Law." 

8  2. 

CHARACTER. 

Admissibility  of  evidence  as  to  deceased's  bad 
character  in  prosecution  for  homicide.  s<w 
"Homicide,"  8  5. 

Of  accused  in  criminal  prosecution*,  see  "Crimi- 
nal Law,"  88  9,  23,  25. 

Of  witness,  see  "Witnesses,"  8  3. 

CHARGE. 

By  carrier,  see  "Carriers,"  8  5. 
To  jury  in  civil  actions,  see  "Trial,"  f  4. 
To  jury  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  88  23-28. 

CHARTER. 

Of  municipal  corporation,  see  "Municipal  Cor- 
porations." §§  2,  0,  7. 
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CHATTEL  MORTGAGES. 

Multifariousness  in  pleading  in  equitable  action 
to  set  aside  chattel  mortgage,  see  "Equity," 
8  3. 

§  1.   Removal  or  transfer  of  property  by 
mortgagor. 

The  trustee  under  a  chattel  mortgage  is  held 
entitled  to  the  proceeds  of  sale  of  property  by 
the  mortgagor  as  against  a  creditor  of  the 
mortgagor  who  obtained  a  judgment  after  the 
mortgage  was  given—  Watson  v.  Carolina  Port- 
land Cement  Co.  (Miss.)  707. 

CHEAT. 

See  "False  Pretenses." 

CHILDREN. 

See  "Guardian  and  Ward";  "Infants";  "Par- 
ent and  Child." 

Competency  of  evidence  in  action  for  death  of 
child,  see  "Evidence,"  6  2. 

Liability  for  death  caused  by  operation  of  street 
railroad,  see  "Street  Railroads."  $  1. 

Liability  for  death  of  child  at  place  attractive 
to.  see  "Negligence."  8  1. 

Liability  for  death  of  child  caused  by  operation 
of  railroad,  see  "Railroads,"  8  6. 

CHOSE  IN  ACTION. 

Assignment,  Bee  "Assignments." 

CIRCUIT  COURTS. 

Concurrent  jurisdiction  of  justice  court  and  cir- 
cuit court  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  2. 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Equal  protection  of  laws,  see  "Constitutional 
Law,"  8  5. 

Privileges  and  immunities,  see  "Constitution- 
al Law,"  8  4.  f 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  88  8-6. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  8  4. 
Aeninst  school  district,  see  "Schools  and  School 

Districts,"  8  1. 
For  injuries  to  live  stock  in  transportation,  see 

"Carriers,"  8  6. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  8  4. 


CLERKS  OF  COURTS. 

In  an  action  on  the  bond  of  a  clerk  of  the 
court  for  failure  to  issue  execution,  complaint 
held  not  to  show  a  judgment  upon  which  an  ex- 
ecution could  be  issued.— Winn  v.  McCraney 
(Ala.)  854. 

CLOUD  ON  TITLE. 

See  "Quieting  Title." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  8  8. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  8  7. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  8  1. 

COLLECTION. 

Of  costs,  see  "Costs,"  f  4. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," 8  2. 
Of  taxes,  see  "Taxation,"  |  6. 

COLLECTORS. 

Of  taxes,  see  "Taxation,"  8  6. 

COLOR  OF  TITLE. 

To  sustain  action  for  trespass,  see  "Trespass," 
8  2. 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMITY. 

Between  courts,  see  "Courts,"  8  5. 


COMMERCE. 


"Car- 


Carriage  of  goods  and  passengers,  see 
riers." 

8  1.     Subjects  of  regulation. 

Employe  of  foreign  grocery  company  held  en- 
gaged in  interstate  commerce,  and  not  subject 
to  an  occupation  tax.— Crum  v.  Town  of  Pratt- 
ville  (Ala.)  750. 

8  8.    Means  and  methods  of  regulation. 

A  sale  of  picture  frames  held  intrastate  com- 
merce, and  the  sale  subject  to  act  approved 
March  7,  1907  (Acts  1907,  p.  409,  8  17),  impos- 
ing on  any  person  selling  picture  frames  a  li- 
cense tax.— Dozier  v.  State  (Ala.)  9. 


COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSION. 

Authority  of  oyster  commission  to  deny  validi- 
ty of  sale  by  state  of  lands  suitable  for  oyster 
bed,  see  "Public  Lands,"  §  2. 

Inquisition  of  lunacy,  see  "Insane  Persons,"  8  1. 

Railroad  commission,  see  "Railroads,"  |  2. 
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COMMISSIONERS. 

Jury  commissioners,  see  "Jury,"  f  2. 
Report  of  commissioner  on  accounting,  see  "Ac- 
count," |  1. 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  §8  2,  3. 

COMMITMENT. 

On  conviction. of  crime,  see  "Criminal  Law," 
8  33. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  COUNTS. 

See  "Assumpsit,  Action  of." 

COMMON  LAW. 

Arbitration  at  common  law,  see  "Arbitration 
and  Award,"  §  2. 

As  to  disabilities  of  married  women,  see  "Hus- 
band and  Wife,"  §  L 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  §  4. 

COMPARATIVE  NEGLIGENCE 

See  "Negligence,"  |  3. 

COMPENSATION. 

Authority  of  city  council  to  destroy  deceased 
animals  without  compensation  to  owner,  see 
"Animals." 

For  improvements,  see  "Improvements." 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  8  2. 

Of  particular  classes  of  officers  or  other  persons. 
See  "Brokers,"  §§  2,  3;  "Sheriffs  and  Consta- 
bles," S  1. 

Servant,  see  "Master  and  Servant,"  8  2. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "Evidence," 
§  2. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,  8  10. 
Of  experts  as  witnesses,  see  "Evidence,"  §  9. 
Of  juror,  see  "Jury,"  8  3. 

COMPLAINT. 

In  criminal  prosecution,  see  "Criminal  Law," 
8  5;  "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment," 


COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," 8  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

In  pleading,  see  "Pleading,"  8  L 
Of  witness,  see  "Evidence,"  f  9. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Courts,"  §  5. 

CONCURRING  NEGLIGENCE 

Of  master  and  fellow  servant,  see  "Master  ted 
Servant,"  8  7. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  8  8. 

Distinguished  from  mortgage,  see  "Mortgage*," 

CONDITIONS. 

In  insurance  policies,  see  "Insurance,"  8  & 
Of  pardon,  see  "Pardon." 
Precedent   to  creation   of  debt  by  manter*' 
corporation,   see   "Municipal  Corporation" 

CONFESSION. 

Evidence  of,  in  criminal  prosecution,  see  "Cria- 
inal  Law."  8  15. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witness*." 
8  1. 

Of  parties   to   contract  or  conveyance,  m 
"Fraudulent  Conveyances,"  8  1. 

,     CONFLICT  OF  LAWS. 

Contracts  and  conveyances. 
See  "Bills  and  Notes,"  8  2 ;  "Contracts."  f  '.. 
Contract  for  carriage  of  goods,  see  "Carrirt?. 

Insurance  policy,  see  "Insurance,"  8  2. 

Inheritance,  icills,  and  administration. 
Validity  of  will,  see  "Wills,"  8  2. 

Remedies,  and  jurisdiction  and  procedure. 
Conflicting  jurisdiction  of  courts,  see  "Courts." 
8  5. 

CONSIDERATION. 

Of  contract  in  general,  see  "Contracts,"  8  L 
Of  particular  classes  of  contract*. 

See  "Deeds,"  8  1. 

Draft  attached  to  bill  of  lading,  see  "Carrie* 
Indorsement  of  note,  see  "Bills  and  Notes,"  I  * 
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Harmless  error  in  consolidation  of  actions  for 

death,  see  "Appeal  and  Error,"  |  17. 
Of  actions,  see  ^Action,"  g  2. 

CONSTABLES. 

See  "Sheriffs  and  Constables." 


CONSTITUTIONAL  LAW. 

Provisions  relating  to  particular  subjects. 

See  "Courts,"  ff  2.  3  ;  "Criminal  Law,"  8  34: 
"Death,"  §  1;  "Depositaries";  "Elections," 
8ft  1,  2;  "Eminent  Domain,"  88  L  2;  "Home- 
stead," 8  1;  "Husband  and  Wife,"  88  1.  3; 
"Injunction,"  J  1;  "Insane  Persons,"  8  1: 
"Intoxicating  Liquors,"  88  1.  2;  "Jury."  88 
1,  2;  "Master  and  Servant,"  8  10;  "Munic- 
ipal Corporations,"  8  7;  "Railroads,"  8  2; 
"Taxation."  8  8. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes." 8  1. 

Special  or  local  laws,  see  "Statutes,"  8  2. 
Subjects  and  titles  of  statutes,  see  "Statutes," 
8  3. 

8  1.  Construction,  operation,  and  en- 
forcement of  constitutional  pro- 
visions. 

♦The  State  Constitution  is  a  limitation,  and 
not  a  grant  of  power.— State  v.  Skeggs  (Ala.) 
2(58;  Meyer  v.  Green,  Id. 

The  mandates  of  the  State  Constitution  are 
the  supreme  law  to  the  legislative,  executive, 
and  judicial  departments  of  this  government. — 
State  v.  Skeggs  (Ala.)  268;  Meyer  v.  Green,  Id. 

•Where  a  word  or  phrase  is  repeated  in  a 
Constitution  or  statute,  and  in  one  instance  its 
meaning  is  definite  and  clear,  and  in  the  other 
it  is  susceptible  of  two  meanings,  it  will  be  pre- 
sumed to  have  been  employed  in  the  sense  in 
which  it  was  used  in  the  place  where  its  mean- 
ing was  definite.— State  v.  Skeggs  (Ala.)  268; 
Meyer  v.  Green,  Id. 

•Different  meanings  of  the  word  "house,"  as 
used   in   the   Constitution,   Btated.— State  v. 
Skeggs  (Ala.)  268;  Meyer  v.  Green,  Id. 

•One  questioning  the  constitutionality  of  an 
act  held  to  assume  the  burden  of  proving  its  un- 
constitutionality beyond  a  reasonable  doubt.— 
State  v.  Skeggs  (Ala.)  268;  Meyer  v.  Green,  Id. 

A  statute  involving  governmental  matters  will 
be  construed  more  liberally  in  favor  of  its  con- 
stitutionality than  one  affecting  private  inter- 
ests.—State  ex  rel.  Labauve  v.  Michel  (La.)  430. 

An  objection  to  the  constitutionality  of  a 
statute  held  required  to  specify  the  provision 
violated.— State  ex  rel.  Labauve  v.  Michel  (La.) 
430. 

•In  construing  a  statute,  every  doubt  must  be 
resolved  in  favor  of  its  constitutionality.— State 
ex  rel.  Labauve  v.  Michel  (La.)  430. 

•A  statute  is  valid  unless  it  clearly  conflicts 
with  the  state  or  federal  Constitutions.— State 
v.  Edwards  (Miss.)  964. 

8  2.   Distribution  of  governmental  pow- 
er* and  functions. 

Where  an  act  contravenes  no  provision  of  the 
Constitution,  the  judiciary  cannot  review  the 
legislative  determination  of  its  wisdom  and  pro- 

Sriety.— State  v.  Skeggs  (Ala.)  268;   Meyer  v. 
Teen,  Id. 

The  Governor  making  appointments  of  jury 
commissioners  under  the  authority  conferred 

upon  him  by  Act  No.  98,  p.  124,  of  1880,  as  I  law.— Bobo  v.  Board  of  Levee  Com'ra  for  Yazoo- 
nmended  by  Act  No.  170,  p.  211,  of  1894,  per- 1  Mississippi  Delta  (Miss.)  819. 

•Point  annotated.  Bee  syllabus. 


•A  state  Legislature  is  vested  with  full  leg- 
islative power,  unless  restricted  by  the  state  or 
federal  Constitutions.— State  v.  Edwards  (Miss.) 
964. 

8  3.   Personal,  civil,  and  political  rights. 

Act  Feb.  19.  1907  (Gen.  Acts  1907,  p.  94),  8 
44.  making  it  unlawful  to  hunt  on  the  lands  of 
another  without  first  having  obtained  written 
permission  from  the  owner  or  agent  thereof,  is 
not  unconstitutional  as  transcending  the  police 
power  of  the  state  in  restricting  the  rights  of 
the  landowner  in  the  use  of  his  property  by  re- 
quiring a  written  as  distinguished  from  an  oral 
permission.— Hyde  v.  State  (Ala)  489. 

Acts  1908,  c.  97,  regulating  the  method  of 
procedure  of  the  Yazoo-Mississippi  Delta  Board, 
held  not  unconstitutional  as  depriving  the  board 
of  the  freedom  of  contract.— Bobo  v.  Board  of 
Levee  Com'rs  for  Yazoo-Mississippi  Delta  (Miss.) 
819. 

8  *•    Privileges  or  immunities,  and  class 
legislation. 

Act  approved  March  7,  1907  (Acts  1907,  p. 
469,  8  1<).  imposing  on  any  person  soliciting  or- 
ders for  tile  enlargement  of  photographs  or  sell- 
ing picture  frames  a  license  tax,  but  providing 
that  the  act  shall  not  apply  to  merchants  hav- 
ing a  permanent  place  of  business,  held,  not 
unconstitutional  as  discriminating  in  favor  of 
merchants  having  a  permanent  place  of  busi- 
ness as  against  nonresident  merchants.— Do- 
zier  v.  State  (Ala.)  9. 

A  provision  of  primary  election  law  (Act  No. 
49,  p.  66,  of  1906)  held  not  to  violate  Const. 
189&  art.  48,  prohibiting  the  granting  of  special 
privile^.— State  ex  rel.  Labauve  v.  Michel 

Primary  election  law  (Act  No.  49,  p.  66,  of 
1906)  held  not  unconstitutional  as  being  unequal 
and  discriminatory.— State  ex  rel.  Labauve  v. 
Michel  (La.)  430. 

8  5.  Equal  protection  of  laws. 

Ann.  Code  1892,  8  3559,  abrogating  the  fel- 
low-servant rule  in  certain  instances  with  refer- 
ence to  injuries  to  railroad  employee,  held  not 
in  violation  of  the  fourteenth  amendment  of  the 
federal  Constitution.— Mobile,  J.  &  K.  C.  R. 
Co.  v.  Hicks  (Miss.)  860. 

8  6.  Due  process  of  law. 

Gen.  St.  1906,  88  1962-1065,  making  provision 
for  the  filing  of  a  bill  in  equity  by  any  relative 
or  friend  of  an  adjudged  lunatic  to  have  his 
sanity  inquired  into,  is  sufficient  to  meet  the 
constitutional  requirement  of  due  process  of 
law,  though  no  notice  is  given  to  the  lunatic  in 
the  original  proceeding  in  which  he  was  so  ad-, 
judged.— Ex  parte  Scudamore  (Fla.)  279. 

Gen.  St.  1906,  88  1201,  1202,  and  section  1208, 
as  amended  by  Laws  1907,  p.  217,  c.  5706,  is 
not  a  violation  of  Const.  U.  a.  art.  14,  8  1,  nor 
Declaration  of  Rights,  8  12,  as  depriving  citi- 
zens of  liberty  and  property  without  notice  re- 
quired by  due  process  of  law.— Ex  parte  Scuda- 
more (Fla.)  279. 

Primary  election  law  (Act  No.  49,  p.  66,  of 
1906)  held  not  unconstitutional  as  a  depriva- 
tion of  due  process  of  law.— State  ex  rel.  La- 
bauve v.  Michel  (La.)  430. 

Primary  election  law  (Act  No.  49,  p.  80,  of 
1906.  8  27)  held  not  to  violate  Const.  La.  arts.  1, 
2,  15,  and  Const.  U.  S.  Amends.  9,  10.— State 
ex  rel.  Labauve  v.  Michel  (La.)  430. 

Acts  1908,  c.  97,  held  not  unconstitutional  as 
depriving  the  Yazoo-MisBissippi  Delta  Levee 
Board  of  its  property  without  due  process  of 
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CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  |  L 

CONTEST.  ' 

Of  election,  see  "Elections,"  §8  2,  4. 
Of  will,  see  "Wills,"  |  3. 

CONTINUANCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  17. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
T'Fraud8,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Estoppel  in  action  on,  see  "Estoppel,"  §  2. 

Grounds  and  subjects  of  compensatory  damages 
for  breach  of,  see  "Damages,"  8  1. 

Jurisdiction  of  equity  to  grant  relief  from  con- 
tract, see  "Equity,"  fi  1. 

Operation  and  effect  of  customs  or  usages,  see 
"Customs  and  Usages." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  8  8. 

Reformation,  see  "Reformation  of  Instruments." 

Restraining  performance  or  breach,  see  "Injunc- 
tion," $§  1,  2. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Contract*  of  particular  classes  of  person*. 
See  "Carriers,"  8  1 ;  "Brokers" ;  "Master  and 

Servant";  "Municipal  Corporations,"  8  3. 
Married  women,  see  "Husband  and  Wife,"  8"  2. 

Contract*  relating  to  particular  subject*. 
See  "Public  Lands,"  8  1. 
Transportation  of  goods,  see  "Carriers,"  8  L 

Particular  classes  of  expre**  contract*. 

See  "Bills  and  Notes";  "Bonds";  "Deposita- 
ries" ;  "Insurance" ;  "Joint  Adventures'^ ;  "Li- 
censes," 8  2;   "Partnership";  "Sales." 

Agency,  see  "Principal  and  Agent." 


8  2.   Construction  and  operation. 

•Evidence  may  properly  be  received  of  the  cir- 
cumstances under  which  a  contract  was  made- 
Adeline  Sugar  Factory  Co.  t.  Evangeline  Oil 

Co.  (La.)  935. 

8  3.   Performance  or  breach. 

•Where  the  repudiation  of  a  contract  is  ab- 
solute, action  may  be  brought  as  for  a  breach 
before  the  time  for  performance  has  arrived.— 
Hall  t.  Northern  &  Southern  Co.  (Fla.)  178. 

Where,  before  the  time  for  performance  ar- 
rives, one  party  repudiates  the  entire  contract, 
or  puts  it  out  of  his  power  to  perform,  the 
other  party  may  treat  the  contract  as  rescind- 
ed.—Hall  v.  Northern  &  Southern  Co.  (Fla.) 
178. 

•In  a  suit  for  breach  of  contract,  a  putting 
in  default  by  formal  demand  for  performance 
is  not  required  where  defendant  denied  the  ex- 
istence of  the  contract,  or  refused  or  was  unable 
to  perform.— Southern  Sawmill  Co.  v.  Ducote 
(La.)  20. 

Under  Rev.  Civ.  Code,  Art  2037,  every  con- 
dition of  a  contract  must  be  performed  in  the 
manner  that  it  was  probable  the  parties  wished 
it  should  be.— Adeline  Sugar  Factory  Co.  v. 
Evangeline  Oil  Co.  (La.)  935. 

8  4.    Actions  for  breach. 

In  an  action  on  a  contract  for  work  done  in 
curbing  a  street,  etc.,  an  objection  to  a  question 
asked  plaintiff  as  to  what  he  was  told  by  de- 
fendant's agent  held  properly  overruled,  as  it 
did  not  appear  that  the  question  would  hare 
brought  out  illegal  testimony.— Merrill  v.  Worth- 
ington  (Ala.)  477. 

•Where  a  contract  is  performed  by  one  of  the 
contracting  parties,  and  nothing  remains  to  be 
done  by  the  other  but  the  payment  of  the  con- 
tract price  in  money,  a  recovery  may  be  had  on 
the  common  counts. — Birmingham  &  A.  R  Co. 
v.  Maddoz  &  Adams  (Ala.)  780. 

In  an  action  for  breach  of  contract,  if  no 
cause  of  action  is  alleged,  no  damages  can  t« 
recovered,  and  a  demurrer  to  the  declaration  oc 
the  ground  that  it  does  not  appear  that  plain- 
tiff has  sustained  any  damage  will  be  sustain- 
ed—Hall v.  Northern  &  Southern  Co.  (Flaj 

17a 

CONTRADICTION. 


Bills  of  lading,  see  "Carriers,"  8  1. 
Employment,  see  "Master  and  Servant." 
Leases,  see  "Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Submission  to  arbitration,  see  "Arbitration  and 

Award,"  8  1. 
Suretyship,  see  "Principal  and  Surety." 

Particular  chute*  of  implied  contract*. 
See  "Account  Stated" ;  "Assumpsit,  Action  of." 

Particular  mode*  of  discharging  contract*. 
See  "Payment." 

8   1.    Requisite*  and  validity. 

•A  contract,  as  to  its  nature,  obligation,  and 
validity,  is  governed  by  the  law  of  the  state 
where  made,  unless  it  is  to  be  performed  in  an- 
other state,  in  which  case  it  will  be  governed  by 
the  law  of  the  place  of  performance. — Southern 
Express  Co.  v.  Gibbs  (Ala.)  465. 

•Forbearance  to  enforce  a  debt  held  a  suffi- 
cient consideration  to  support  a  promise  by  an- 
other to  pay  the  same.— Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.  (Fla.)  285. 

Where  both  parties  intended  that  a  building 
contract  should  be  in  writing  and  the  contractor 
submitted  plans,  with  a  contract  in  writing  sign- 
ed by  himself,  and  the  owner  never  signed  the  in- 
strument, the  contract  was  incomplete.— Barrelli  In  fraud  of  creditors,  see  "Fraudulent  Convej- 
v.  Wehrli  (La.)  620.  I  ances." 

•Point  annotated.  See  syllabus. 


Of  witness,  see  "Witnesses,"  8  3. 

CONTRIBUTION. 

Between  adjoining  owners  as  to  coat  of  repair- 
ing party  wall,  see  "Party  Walls." 

CONTRIBUTORY  NEGLIGENCE 

See  "Negligence,"  8  3. 

Of  addressee  of  telegram,  see  Telegraphs  acJ 

Telephones,"  8  1. 
Of  owner  of  property  injured  by  6re  caused  b- 

operation  of  railroad,  see  "Railroads,"  8  s 
Of  passengers,  see  "Carriers,"  8  8. 
Of  person  injured  on  defective  street,  see  **Ma- 

nicipal  Corporations,"  8  6. 
Of  person  killed  by  operation  of  railroad  ** 

"Railroads,"  8  6. 
Of  servant,  see  "Master  and  Servant."  8  9. 
Pleading  contributory  negligence  in  general  a* 

"Negligence,"  8  4. 

CONVEYANCES. 
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Conveyances  by  or  to  particular  clatset  of 
person*. 

See  "Guardian  and  Ward,"  fi  L 

Married  women,  see  "Husband  and  Wife,"  §  1. 

Conveyances  of  particular  species  of,  or  estates 

or  interests  in,  property. 
See  "Homestead,"  |  1 ;  "Public  Lands,"  |  1. 
Mortgaged  property,  see  "Mortgages,"  f  3. 
Timber,  see  "Logs  and  Logging." 

Particular  classes  of  conveyances. 
See   "Assignments";     "Chattel  Mortgages"; 

"Deeds";  "Mortgages." 
Partition  deeds,  see  "Partition,"  f  L 

CONVICTS. 

Pardon,  see  "Pardon." 

CORPORATIONS. 

Authority  of  corporate  agent  to  warn  persons 
against  trespass  on  corporate  property,  see 
"Trespass,"  8  3. 

Authority  of  public  corporation  as  agent  of 
state,  see  "States,"  8  2. 

Estoppel  to  complain  of  corporation's  failure  to 
perform  certain  acts,  see  "Estoppel,"  §  2. 

Probable  cause  as  affecting  liability  of  for  ma- 
licious prosecution,  see  "Malicious  Prosecu- 
tion," 8  1. 

Relevancy  of  evidence  in  action  on  stock  sub- 
scription, see  "Evidence,"  8  2. 

Succession  of  corporation  to  firm  as  affecting 
performance  of  firm's  contract,  see  "Partner- 
ship." 8  4. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  §8  2,  4. 

Particular  classes  of  corporations. 
See  "Municipal   Corporations";  "Railroads"; 
"Street  Railroads." 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones." 

f  1.   Capital,  stock,  and  dividends. 

*A  subscription  to  the  stock  of  a  proposed 
corporation  may  be  withdrawn  before  the  or- 
ganization of  the  corporation.— Planters'  &  Mer- 
chants' Independent  Packet  Co.  v.  Webb  (Ala.) 
977. 

•Effect  of  a  direction  by  a  subscriber  to  stock 
of  a  proposed  corporation  to  strike  his  name 
from  the  list  stated. — Planters'  &  Merchants'  In- 
dependent Packet  Co.  v.  Webb  (Ala.)  977. 

A  variance  between  the  name  of  a  corpora- 
tion as  stated  in  a  list  covering  subscriptions  to 
the  stock  and  as  organized  held  not  to  invalidate 
the  subscriptions.— Planters'  &  Merchants'  In- 
dependent Packet  Co.  v.  Webb  (Ala.)  077. 

•Where,  in  written  communications,  follow- 
ing verbal  negotiations  between  promoters  of  a 
corporation  and  an  alleged  subscriber,  the  latter 
accepts  the  character  of  an  applicant  for  the 
stock  whose  application  has  not  been  accepted, 
there  is  no  contract— Da  Ponte  v.  Breton  (La.) 
571. 

•Where  a  son  subscribed  for  stock  in  a  corpo- 
ration, the  fact  that  bis  father  furnished  the 
rxioney  to  pay  for  it  did  not  give  the  father  any 
privilege  in  respect  to  it,  nor  render  him  the 
r»wner  of  the  stock.— Von  Schlemmer  v.  Key- 
stone Life  InB.  Co.  (La.)  991. 

i    2.   Members  and  stockholders. 

•Exception  to  general  rule  that  a  creditors' 
t  nit  to  enforce  payment  of  unpaid  subscriptions 
r-an  be  brought  only  after  execution  against 
.lie  corporation  returned  unsatisfied  declared.— 


Knigbt  &  Wall  Co.  v.  Tampa  Sand  Lime  Brick 
Co.  (Fla.)  285. 

The  dissolution  of  a  corporation  enabling  cred- 
itors without  exhausting  their  remedies  against 
it  to  proceed  against  stockholders  on  unpaid 
stock  subscriptions  held  to  take  place  under  con- 
ditions specified.— Knight  &  Wall  Co.  v.  Tampa 
Sand  Lime  Brick  Co.  (Fla.)  285. 

•Stockholders  to  whom  stock  has  been  issued 
gratuitously  held  liable  to  creditors  of  the  cor- 
poration notwithstanding  the  certificates  there- 
for recite  that  the  stock  is  fully  paid  up.— 
Knight  &  Wall  Co.  v.  Tampa  Sand  Lime  Brick 
Co.  (Fla.)  285. 

Gen.  St  1906,  8  2677,  held  to  impose  on  stock- 
holders liability  to  creditors  for  unpaid  stock 
subscriptions,  and  not  to  limit  the  recourse  of 
creditors  against  stockholders  to  their  stock, 
and  section  2681  contains  nothing  that  militates 
against  such  construction.— Knight  &  Wall  Co. 
v.  Tampa  Sand  Lime  Brick  Co.  (Fla.)  285. 

The  mere  fact  that  the  business  of  a  corpora- 
tion has  not  been  prosperous,  especially  in  the 
first  year  of  the  business,  affords  no  ground  for 
the  appointment  of  a  receiver,  particularly  when 
the  applicant  is  partly  responsible  therefor.— 
Von  Schlemmer  v.  Keystone  Life  Ins.  Co.  (La.) 
991. 

One  will  not  be  permitted  to  acquire  an  in- 
terest in  a  corporation  for  the  sole  purpose  of 
fomenting  discord  and  litigation;  and  the  pre- 
sumption is  that  such  is  his  purpose  when  he 
acquires  stock  from  his  son,  who  had  made  an 
unsuccessful  attempt  to  have  a  receiver  appoint- 
ed, and  follows  it  immediately  by  bringing  suit 
for  a  similar  purpose— Von  Schlemmer  v.  Key- 
stone Life  Ins.  Co.  (La.)  991. 

Courts  are  reluctant  to  interfere  with '  the 
affairs  of  a  corporation  on  behalf  of  a  minority 
of  the  stockholders,  and  will  not  do  so  at  the 
suit  of  a  stockholder  who  acquired  his  stock 
with  full  knowledge  of  the  conditions  of  which 
he  complains. — Von  Schlemmer  v.  Keystone 
Life  Ins.  Co.  (La.)  991. 

8  3.    Corporate  powers  and  liabilities. 

A  trust  deed  executed  by  one  corporation  to 
another  as  trustee  held  validly  executed,  at- 
tested, and  witnessed,  and  proved  for  record 
in  compliance  with  the  statutory  requirements.— 
International  Kaolin  Co.  v.  Vause  (Fla.)  3. 

•A  corporation  may  sue  in  its  own  name 
without  designating  its  officers.— Southern  Saw- 
mill Co.  v.  Ducote  (La.)  20. 

Under  Code  Prac.  art.  165,  8  9,  damages  aris- 
ing from  nonfeasance  or  negligence  of  a  corpo- 
ration must  be  sued  for  at  the  domicile  of  the 
company.— Devons  v.  Lee  Logging  Co.  (La.)  612. 

•Under  Acts  1900,  p.  127,  c.  88,  8  5,  a  cor- 
poration purchasing  from  an  individual  his  in- 
terest in  another  corporation  held  not  entitled 
to  defeat  payment  of  the  price  by  claiming  that 
the  transaction  was  ultra  vires.— Watts  Mer- 
cantile Co.  v.  Buchanan  (Miss.)  66. 

•A  corporation  executing  a  note  for  the  price 
of  property  received  by  it  held  not  entitled  to  de- 
feat a  recovery  on  the  ground  that  its  manager, 
who  signed  the  note,  was  without  authority.— 
Watts  Mercantile  Co.  v.  Buchanan  (Miss.)  66. 

8  4.   Insolvency  and  receivers. 

A  stockholder  or  creditor  alone  can  petition 
for  the  appointment  of  a  receiver  of  a  corpora- 
tion.— Viguerie  v.  Mrs.  E.  D.  Burguieres  Plant- 
ing Co.  (La.)  114. 

A  right  to  stock  in  a  corporation,  whatever 
it  may  be,  cannot  be  decided  in  a  suit  for  ap- 
pointment of  a  receiver  to  which  those  having 
such  right  are  not  parties. — Viguerie  v.  Mrs.  E. 
D.  Burguieres  Planting  Co.  (La.)  114. 


•Point  annotated.  See  syllabus. 
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Whether  plaintiff  was  or  was  not  a  stock- 
holder held  a  question  of  proof.— Viguerie  v. 
Mrs.  E.  D.  Burguieres  Planting  Co.  (La.)  114. 

♦Where  a  corporation  is  insolvent  or  has  been 
dissolved,  and  there  exists  unpaid  subscriptions 
to  stock,  equity  will  order  the  subscriptions 
paid  to  a  receiver  for  the  benefit  of  the  cred- 
itors.—Knight  &  Wall  Co.  v.  Tampa  Sand  Lime 
Brick  Co.  (Fla.)  285. 

8  5.    Foreign  corporation!. 

Where  a  bill  is  filed  by  a  foreign  corporation 
to  protect  its  real  estate  from  trespass,  and 
the  answer  alleges  that  complainant  is  fraudu- 
lently organized  under  the  laws  of  New  Jersey, 
such  a  defense  is  unavailing  when  the  evidence 
does  not  show  that  in  organizing  the  corpora- 
tion a  fraud  was  committed  against  the  laws 
of  New  Jersey.— Indian  River  Mfg.  Co.  v.  Woot- 
en  (Fla.)  185. 

The  courts  will  entertain  a  suit  in  chancery 
by  a  foreign  corporation  where  the  question 
presented  is  the  right  of  such  corporation  to 
protect  its  real  estate  from  trespass.— Indian 
River  Mfg.  Co.  v.  Wooten  (Fla.)  185. 

On  failure  of  defendant  corporation  to  comply 
with  Acts  1904,  p.  133,  No.  54,  defendant  was 
liable  to  be  Bued  in  any  parish  where  it  did 
business,  and  was  not  relieved  from  such  fail- 
ure by  a  later  compliance  with  the  require- 
ments of  the  statute.— Davis  v.  Kenefick,  Ham- 
mond &  Quigley  Const.  Co.  (La.)  301;  In  re 
Davis.  Id. 

Foreign  express  companies  or  corporations 
doing  business  in  the  state  held  not  liable  to 
a  license  under  Acts  1898,  p.  193,  No.  127,  8 
2.— State  v.  Pacific  Express  Co.  (La.)  682. 

CORPUS  DELICTI. 

See  "Arson." 

Proof  of,  in  criminal  prosecution,  see  "Criminal 
Law,"  8  16. 

CORRECTION. 

Of  judgment,  see  "Judgment,"  8  5. 

COSTS. 

In   condemnation  proceedings,   see  "Emiuent 

Domain,"  §  3. 
In  foreclosure  proceeding,  see  "Mortgages,"  8  5. 

5  1.    Nature,    gronndi,    and    extent  of 

right  in  general. 

•Liability  for  costs  is  statutory.— Opelousas, 
Gulf  &  N.  E.  Ry.  Co.  v.  St.  Landry  Cotton  Oil 
Co.  (La.)  810. 

8  2.   Persona  entitled. 

•On  a  decree  quieting  title  and  an  accounting 
held  improper  not  to  divide  the  costs  of  the 
accounting  equally  between  the  parties. — Mc- 
Mahon  v.  Yazoo  Delta  Lumber  Co.  (Miss.)  57. 

6  3.   On  appeal  or  error,  and  on  new 

trial  or  motion  therefor. 

♦Where  a  purchaser  appeals  from  a  judg- 
ment for  a  vendor  in  a  suit  to  compel  him  to 
take  title,  and  the  judgment  is  affirmed,  the 
purchaser  is  bound  for  the  costs  on  appeal. — 
New  Orleans  Land  Co.  v.  National  Realty  Co. 
(La.)  208. 

8  d.   Payment  and  remedies  for  collec- 
tion. 

Under  Code  1906,  8  973  (Ann.  Code  1892.  8 
890),  a  sale  under  an  execution  issued  to  satis- 
fy costs  taxed  against  a  nonresident  surety  on 
an  appeal  bond  held  void.— Griffin  v.  Hickman 
(Miss.)  73. 


CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporations,"  85  2,  4,  7. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 


COUNTERFEITING. 


See  "Forgery.' 


COUNTIES. 


See  "Municipal  Corporations." 

Abolition  of  county  court,  see  "Courts,"  |  2. 

Commitment  to  asylum  by  county  judge,  we 
"Insane  Persons,"  5  1. 

Limitations  applicable  to  action  by,  see  "Limi- 
tation of  Actions,"  8  !• 

8  1.    Government  and  officer*. 

Under  Code  1906,  8  1305,  an  indictment  of  i 
supervisor  for  contracting  with  the  board  whiW 
he  was  a  member  thereof  held  insufficient.- 
Treen  v.  State  (Miss.)  252. 

6  2.  Fiscal  management,   puTblie  debt, 
securities,  and  taxation. 

The  publication  of  exact  copies  of  the  order- 
of  the  board  of  supervisors,  signed  by  the  clerk, 
relative  to  the  issuance  of  the  proposed  bond* 
held  a  sufficient  publication  within  Code  ll**:. 
8  333.— Turner  v.  Leflore  County  (Miss.)  23&. 

COUNTY  BOARD. 

See  "Counties,"  8  L 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 

Criuiiual  courts,  see  "Criminal  Law,"  f  2. 

Judges,  see  "Judges." 

Judicial  notice  of  judicial  proceedings  and  rec- 
ords, see  "Evidence,"  8  1. 
Judicial  power,  see  "Constitutional  Law,"  8 
Justices'  court,  see  "Justices  of  the  Peace.** 
Mandamus,  to  inferior  court,  see  "Mandamus," 
88  1.  2. 

Province  of  court  and  jury,  see  "Trial,*"  It 
Reviewj  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  "Jury,"  §  1. 
Validity  of  statute  creating  court,  see  -Stat- 
utes," 8  1. 

5  1.    Nature,  extent,  and  exercise  of  Ju- 
risdiction in  general. 

♦Though  the  parties  are  in  court,  a  Mississirr-- 
court  has  no  jurisdiction  of  a  suit  involving  ti- 
tle to  land  in  another  state,  where  there  is  o> 
question  of  specific  performance,  enforcenKa: 
of  trust,  or  the  doing  of  any  act  binding  on  :h» 
conscience  of  a  party. — Sutton  v.  Archer  iMtm-i 
705. 

8  2.    Establishment,    organisation,  and 

prooednre  in  general. 

•The  county  court  is  a  creation  of  statutory 
law,  and  it  is  competent  for  the  General  As*tt- 
bly  to  abolish  it.— Larkin  v.  Simmons  (A.*  i 

451. 

Heirs  of  a  wife,  asserting  title  by  inberitanf 
to  property  of  which  the  community'  held  pos- 
session, without  title,  occupy  the  same  poeiuw 
quoad  the  owner  as  does  the  surviving  husband 
and  father.— Wells  v.  Blackman  (La.)  437. 


•Point  annotated.  See  syllabus. 
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Const  art  134,  touching  the  allotment  of 
cases  to  the  different  divisions  of  the  civil  dis- 
trict court  for  the  parish  of  Orleans,  will  be 
enforced  where  objections  to  a  departure  there- 
from are  timely  made.— Kremer  v.  Kremer  (La.) 
GOO. 

•The  rule  of  stare  decisis  is  peculiarly  appli- 
cable to  a  line  of  decisions  affecting  titles  to 
real  estate.— Gauthreaux  v.  Theriot  (La.)  892; 
In  re  Theriot  Id. 

Under  the  Constitution  of  1898,  the  fixing  of 
sessions  of  district  courts  as  a  matter  of  con- 
venience does  not  affect  the  authority  of  the 
judge  to  sit  at  any  time  in  any  of  the  parishes 
when  public  business  may  require  it. — State  v. 
Thompson  (La.)  1013. 

An  order  adjourning  the  session  of  the  court 
to  another  date  may  be  entered  on  tbe  minutes 
nunc  pro  tunc  at  any  time.— State  v.  Thompson 
(La.)  1013. 

|  3.    Courts  of  limited  or  inferior  juris- 
diction. 

An  act  seeking  to  confer  original  jurisdiction 
on  the  circuit  court  outside  of  the  limitations 
fixed  by  Const.  1901,  § §  8,  143,  held  of  no  bind- 
ing force. — Larkin  v.  Simmons  (Ala.)  451. 

{  4.    Courts  of  appellate  jurisdiction. 

■  On  appeal  by  the  state  from  a  judgment  dis- 
missing a  rule  to  enforce  the  payment  of  license 
tax  of  $10  for  the  carrying  on  of  a  particular 
business,  it  not  appearing  that  any  question 
of  the  constitutionality  of  the  tax  was  raised, 
the  court  is  without  jurisdiction,  and  the  ap- 
peal should  be  dismissed  or  transferred  to  the 
Court  of  Appeals,  as  provided  by  Acts  1904, 
p.  135.  No.  56.— State  v.  Scutarri  (La.)  216. 

The  Supreme  Court  has  jurisdiction  of  a  rule 
to  recover  an  amount  claimed  to  have  been 
overpaid  in  a  settlement  of  a  judgment  of  the 
Supreme  Court.— Hill  v.  Hill  (La.)  657. 

The  Supreme  Court  has  no  jurisdiction  to 
pass  on  the  wisdom  or  policy  of  a  statute  which 
is  attacked  as  unconstitutional. — Bobo  v.  Board 
of  Levee  Com'rs  for  Yazoo-Mississippi  Delta 
(Miss.)  819. 

|  5.   Concurrent  and  conflicting  juris- 
diction, and  comity. 

A  surviving  partner  held  not  a  proper  party 
to  a  bill  to  remove  the  settlement  of  the  deceas- 
ed partner's  estate  from  the  probate  to  the 
chancery  court— Tillery  v.  Tillery  (Ala.)  582. 

•Where  two  cases  were  tried  together,  and 
two  judgments  were  rendered,  and  the  rights 
nnd  issues  were  distinct,  and  the  amount  in 
issue  in  one  case  is  not  over  $2,000,  its  appeal 
to  the  Supreme  Court  may  be  transferred  to  the 
Court  of  Appeals.— Arcadia  Cotton  Oil  Mill  & 
Mfg.  Co.  v.  Fisher  (La.)  28;  Silbernagel  Co.  v. 
Same,  Id. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  !  6. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  3. 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  Conveyances." 

Payments  to  by  installments  out  of  firm  busi- 
ness as  not  constituting  partnership,  see 
"Partnership,"  §  L 


CREDITORS'  SUIT. 


Remedies  in  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  §  3. 

CRIMINAL  LAW. 

Ball,  see  "Bail,"  8  1. 

Construction  of  penal  statutes,  see  "Statutes," 
I  5. 

Grand  jury,  see  "Grand  Jury." 
Indictment  information,  or  complaint  see  "In- 
dictment and  Information." 
Pardon,  see  "Pardon." 

Restraining  criminal  acts  by  injunction,  see 
"Injunction,"  g  2. 

Offenses  by  particular  classes  of  persons. 
Employe",  see  "Master  and  Servant,"  f  2. 

Particular  offenses. 

See  "Arson";  "Assault  and  Battery,"  f  2; 
"Embezzlement";  "False  Pretenses";  "For- 
gery"; "Homicide";  "Larceny";  "Lewd- 
ness"; "Rape";  "Robbery";  "Seduction,"  f 
1;  "Trespass,"  §  3;  "Weapons." 

Against  liquor  laws,  see  "Intoxicating  Liquors," 

Fraudulent  breach  of  contract  for  service,  see 
"Master  and  Servant,"  §  2. 

Selling  to  teachers  questions  for  examination, 
see  r,Schools  and  School  Districts,"  |  1. 

Violations  of  municipal  ordinances,  see  "Munic- 
ipal Corporations,   |  4. 

(j  1.   Nature  and  elements  of  crime  and 
defenses  in  general. 

♦Whenever  the  design  of  a  person  to  commit 
crime  is  clearly  shown,  slight  acts  done  in  fur- 
therance of  this  design  will  constitute  an  at- 
tempt—Stokes v.  State  (Miss.)  627. 

•The  rule  that,  to  constitute  an  attempt,  to 
commit  an  offense,  the  act  must  be  a  possibility, 
has  no  application  where  the  crime  becomes  im- 
possible either  by  outside  interference  or  mis- 
calculation as  to  a  supposed  opportunity.— 
Stokes  v.  State  (Miss.)  627. 

I  2.  Jurisdiction. 

Where,  on  a  trial  for  an  offense  committed  in 
a  building  used  as  a  post  office,  it  was  shown 
that  the  post  office  was  rented  by  the  postmas- 
ter, the  questions  of  the  right  of  the  state  to 
try  offenses  committed  in  places  ceded  to  the 
United  States,  or  of  the  force  of  Civ.  Code  1896, 
§  628,  were  immaterial.— Brooke  v.  State  (Ala.) 
491. 

Where  the  justice  of  the  peace  has  concur- 
rent jurisdiction  with  the  circuit  court  over  an 
offense,  jurisdiction  in  the  circuit  court  to  the 
exclusion  of  the  jurisdiction  of  the  justice  held 
not  to  attach  on  the  finding  of  an  indictment 
against  accused,  but  only  on  an  arrest  thereun- 
der.—Smithey  v.  State  (Miss.)  410. 

Facts  considered,  and  held  to  show  that  the 
record  of  a  prosecution  for  the  unlawful  sale  of 
liquor  before  the  mayor  of  a  city  so  confused 
the  jurisdictions  of  the  police  court  and  justice 
of  the  peace  that  the  prisoner  must  be  dis- 
charged.—Washington  v.  State  (Miss.)  539. 

f2%.  Vcnne. 

•Evidence  on  a  hearing  of  an  application  for 
change  of  venue  held  to  show  that  a  fair  and  im- 
partial trial  could  not  be  had  without  a  change. 
—Anderson  v.  State  (Miss.)  65. 

I  3.    Limitation  of  prosecutions. 

Under  Code  1906,  {  1414  (Ann.  Code  1892,  8 
1342),  limiting  prosecutions  to  two  years,  Code 
1906,  8  1415  (Ann.  Code  1892,  8  1343),  relating 
to  commencing  prosecutions,  a  seduction  prose- 
cution held  barred  by  the  statute.— Hatton  v. 
State  (Miss.)  708. 


•Point  annotated.  Bee  syllabus. 
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I  4.    Former  jeopardy. 

A  single  crime  cannot  be  subdivided  into  two 
or  more  indictable  offenses,  and  where  the  state 
prosecutes  a  crime  it  cannot  subsequently  pros- 
ecute for  the  same  act.— Brooke  v.  State  (Ala.) 
491. 

•Where  two  courts  have  concurrent  jurisdic- 
tion of  an  offense,  an  acquittal  or  conviction  In 
one  will  bar  a  prosecution  in  the  other. — Brooke 
v.  State  (Ala.)  491. 

Under  the  charter  of  the  town  of  Luverne 
(Acts  1890-91,  p.  409,  §  11),  an  acquittal  in 
the  mayor's  court  of  the  town  held  not  void  be- 
cause the  arrest  was  not  based  on  any  affida- 
vit.—Brooke  v.  State  (Ala.)  491. 

•A  verdict  for  manslaughter  under  an  indict- 
ment charging  murder  in  the  first  degree  held 
an  acquittal  of  murder,  and  on  a  new  trial  de- 
fendant cannot  be  tried  for  any  crime  higher 
than  manslaughter.— West  v.  State  (Fla.)  93. 

An  acquittal  of  the  charge  of  forging  an  in- 
strument held  not  a  bar  to  a  prosecution  for 
publishing  the  forged  instrument. — State  v.  Bar- 
rett (La.)  1016. 

One  pleading  guilty  to  a  charge  made  before 
a  justice  of  the  peace,  and  fined,  held  entitled 
to  plead  the  conviction  in  bar  to  a  subsequent 
prosecution,  though  the  justice  did  not  impose 
the  punishment  provided  by  Code  1906,  §  1029. 
— Smithey  v.  State  (Miss.)  41U. 

|  5.  Preliminary  complaint,  affidavit, 
warrant,  examination,  commit- 
ment, and  summary  trial. 

Where  a  proviso  is  embodied  in  a  separate 
clause  of  the  statute  from  that  creating  the  of- 
fense, an  affidavit  upon  which  a  prosecution  un- 
der the  statute  is  commenced  is  sufficient, 
though  it  does  not  aver  that  the  act  charged  is 
not  within  the  proviso,  since  that  fact  is  mat- 
ter of  defense.— Hyde  v.  State  (Ala.)  489. 

Under  the  act  establishing  the  criminal  court 
of  Jefferson  county  and  those  amendatory  there- 
of, no  provision  being  made  for  a  special  finding 
of  facts  by  the  judge,  in  a  prosecution  for  va- 
grancy a  demand  for  a  special  finding  of 
facts  was  properly  denied.— Thomas  v.  State 
(Ala.)  771. 

On  appeal  to  the  circuit  court  from  a  convic- 
tion for  the  unlawful  sale  of  liquor  had  before 
the  mayor  of  a  city,  the  defendant  must  be 
arraigned  in  the  circuit  court,  since  the  trial  is 
de  novo.— Washington  v.  State  (Miss.)  539. 

A  mayor  trying  a  criminal  case  cannot,  on 
appeal  of  the  case  to  the  circuit  court,  corrobo- 
rate a  witness  testifying  in  the  circuit  court  by 
•testifying  as  to  what  the  witness  testified  to 
before  him. — Washington  v.  State  (Miss.)  539. 

•On  appeal  to  the  circuit  court  in  a  prosecu- 
tion for  the  unlawful  sale  of  intoxicating  liq- 
uors had  before  the  mayor  of  a  city,  the  mayor 
may  not  by  his  verbal  testimony  amend  the 
transcript  of  record.— Washington  v.  State 
(Miss.)  539. 

|  6.  Arraignment  and  pleas,  and  nolle 
prosequi  or  discontinuance. 

A  replication  to  a  plea  of  misnomer  held  not 
demurrable.— Brooke  v.  State  (Ala.)  491. 

Certain  testimony  held  competent  on  the  issue 
raised  by  a  plea  of  misnomer  and  replication 
thereto.— Brooke  v.  State  (Ala.)  491. 

A  plea  of  former  jeopardy  held  sufficient.— 
Brooke  v.  State  (Ala.)  491. 

•Though  in  an  arraignment  the  indictment 
should  be  read  in  full,  yet.  if  the  formal  con- 
cluding part,  beginning  "contrary  to  the  form 
of  the  statute,"  etc.,  be  not  read,  this  will  not 
vitiate  a  sentence  pronounced  on  a  plea  of 
guilty.— State  v.  Crane  (La.)  1009. 


•Where  defendant  pleads  guilty  to  an  In- 
dictment for  larceny,  it  makes  no  difference 
that  he  had  not  the  advice  of  counsel  where  he 
made  no  request  for  the  same.— State  v.  Crane 
(La.)  1009. 

•Where,  in  an  indictment  containing  two 
counts,  one  for  burglary  and  one  for  larceny,  de- 
fendant pleads  guilty  of  larceny,  and  he  could 
not  have  been  mistaken  as  to  what  he  was  do- 
ing, he  will  not  be  allowed  to  say  that  he  acted 
in  error.— State  v.  Crane  (La.)  1009. 

In  a  prosecution  for  seduction,  defendant,  in 
addition  to  showing  by  the  testimony  that  the 
offense  was  barred  by  the  statute  of  limitations, 
need  not  plead  the  statute  in  bar. — Hatton 
State  (Miss.)  708. 

|  7.  Evidence— Judicial  notice,  presunap- 
tiona,  and  burden  of  proof. 

•Courts  will  take  judicial  notice  of  the  usual 
abbreviations  of  Christian  names  in  common 
use.— McDonald  v.  State  (Fla.)  176. 

i  8.  —  Facta  In  issue  and  relevant  to 
issues,  and  res  gestae. 

Evidence  as  to  whether  witness  had  gone  be- 
fore the  grand  jury  before  he  bought  the  whis- 
ky for  the  sale  of  which  defendant  was  indict- 
ed, or  afterwards,  held  admissible  to  identify 
the  time  of  purchase.— Wynne  v.  State  (Ala.) 
459. 

•In  a  prosecution  for  burglary,  the  court 
properly  permitted  a  witness  to  be  asked  wheth- 
er his  attention  was  called  to  anything. — Welch 
v.  State  (Ala.)  856. 

•Exhibits  not  shown  to  have  some  bearing 
on  the  issues  should  not  be  introduced  in  evi- 
dence.—West  v.  State  (Fla.)  93. 

•Where  there  are  peculiarities  in  the  foot- 
print of  the  defendant,  evidence  is  admissible 
that  the  tracks  thus  made  are  similar  to  those 
found  near  the  scene  of  the  homicide. — Johnson 
v.  State  (Fla.)  154. 

•Objections  are  properly  sustained  to  ques- 
tions that  seek  to  elicit  irrelevant  testimony.— 
McCall  v.  State  (Fla.)  321. 

|  9.   —  Other  offenses,  and  eluuraoter 
of  accused. 

•A  question  held  improperly  asked  on  cross- 
examination  of  accused's  character  witness.— 
Way  v.  State  (Ala.)  273. 

•In  a  prosecution  for  the  unlawful  sale  of 
liquor,  evidence  that  defendant  sold  liquor  to 
another  than  prosecutor  on  a  different  occasion 
Acid,  admissible  for  purposes  of  identification. — 
Abrams  v.  State  (Ala.)  464. 

1 10.  — —  Materiality  and  competency  in 
general. 

In  a  murder  trial  the  state  could  show  that 
accused  was  known  under  a  name  other  than 
his  true  name.— Way  v.  State  (Ala.)  273. 

Evidence  that  accused  by  compulsion  procured 
one  of  the  state  witnesses  to  sign  an  alleged 
affidavit  for  the  purpose  of  suppressing  the  evi- 
dence against  himself  held  competent. — Minor  v. 
State  (Fla.)  297. 

Where  in  a  criminal  case  the  testimony  show- 
ed that  trained  blood  hounds  tracked  accused 
to  his  home,  the  court  properly  excluded  evi- 
dence of  the  conduct  of  other  blood  bounds 
which  had  been  trained  by  the  same  person.— 
Spears  v.  State  (Miss.)  166. 

In  a  criminal  case  testimony  that  blood 
hounds,  trained  to  track  human  beings,  were 
put  on  the  trail  and  followed  it  to  the  home 
of  accused,  held  competent— Spears  v.  Suu 
(Miss.)  166. 


•Point  annotated.  See  syllabus. 
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ill.  — -  Best  and  secondary,  and  de- 
monstrative evidence. 

•Secondary  evidence  of  the  contents  of  a  writ- 
ten instrument  held  inadmissible,  without  proof 
that  every  reasonable  effort  to  produce  the  orig- 
inal instrument  has  been  made,  without  avail. — 
Sims  v.  State  (Ala.)  493. 

•In  a  prosecution  for  forgine  a  tax  receipt, 
evidence  of  the  lass  of  such  receipt  held  inadmis- 
sible to  justify  secondary  evidence  of  its  con- 
tents.-Sims  v.  State  (Ala.)  493. 

{ 12.           Admissions,  declarations,  and 

hearsay. 

•One  accused  of  murder  could  not  show  state- 
ments by  another  who  admitted  killing  decedent, 
the  testimony  being  hearsay,  nor  could  accused 
show  the  record  in  a  prosecution  against  such 
person  for  decedent's  murder.— Way  v.  State 
(Ala.)  273. 

Certain  evidence  held  hearsay.— Griffin  v.  State 
(Ala.)  481. 

•In  a  prosecution  for  burglary,  evidence  that 
L.  pointed  out  the  whisky  In  question  as  that 
defendant  had  in  his  hand  held  inadmissible  as 
hearsay.— Welch  v.  State  (Ala.)  856. 

•In  a  prosecution  for  manslaughter,  defend- 
ant's question  to  a  witness,  "What,  if  anything, 
did  the  defendant  say  in  the  house?"  held  prop- 
erly refused  as  calling  for  a  self-serving  declara- 
tion.-Hill  v.  State  (Ala.)  864. 

•Where  an  admission  of  accused  results  from 
his  answer  to  a  question,  the  question  is  nec- 
essarily admissible  as  explanatory  of  the  an- 
swer.—State  v.  Price  (La.)  99. 

|  13.  —  Opinion  evidence. 

•In  a  murder  trial  the  state  could  show  how 
ong  witness  bad  known  defendant,  how  often 
md  how  long  he  had  visited  her  house,  and  by 
what  name  he  went,  etc.— Way  v.  State  (Ala.) 
273. 

•In  a  murder  trial  one  held  properly  allowed 
:o  express  her  opinion  as  to  whose  voice  she 
ieard  just  after  the  homicide.— Way  v.  Stale 
Ala.)  273. 

•A  witness  in  a  murder  trial,  having  testified 
bat  he  felt  a  hard  object  on  decedent's  person 
hortly  before  the  homicide,-  could  testify  that 
n  his  opinion  it  was  a  pistol.— Way  v.  State 
Ala.)  273. 

•In  a  prosecution  for  homicide,  witnesses  not 
xperts  held  improperly  allowed  to  testify  to 
he  fatality  of  a  pistol  wound.— Jones  v.  State 
Ala.)  579. 

•The  size  of  a  glass  broken  from  a  window  of 
building  claimed  to  have  been  burglarized 
eld  not  a  matter  for  expert  opinion.— Welch  v. 
tare  (Ala.)  856. 

•In  a  prosecution  for  burglary,  evidence  that 
piece  of  glass  was  broken  from  a  window  in 
le  building  big  enough  for  a  man  to  go  through 
■Ul  not  objectionable  as  a  conclusion. — Welch 
State  (Ala.)  856. 

•In  a  prosecution  for  burglary,  it  was  proper 
-  permit  a  witness  to  state  that  defendant 
>uld  go  through  the  saloon  in  the  building  bur- 
arized  to  the  restaurant.— Welch  v.  State  (Ala.) 
>6. 

*A  nonexpert  witness  may  testify  in  a  crimi- 
il  case  as  to  whether  a  cartridge  seemed  to  be 
eshly  fired.— Patton  v.  State  (Ala.)  862. 

•A  certain  box  was  offered  in  evidence  by  the 
ate,  and  witness,  to  identify  the  box,  was  ask- 
::  "Does  it  look  like  it?'r  The  witness  an- 
rered  "Yes:  to  the  best  of  my  knowledge  it  is 
e  case  that  I  received  at  the  time."  Held, 
at  the  answer  was  competent.— Minor  v.  State 
'la.)  297. 


•The  testimony  of  nonexpert  witnesses  re- 
garding sanity  may  under  proper  safeguard  be 
admitted.— State  v.  Montgomery  (La.)  997. 

f  14.  —  Testimony  of  accomplices  and 
eodefendaats. 

•Corroboration  of  the  testimony  of  a  code- 
fendant  or  accomplice,  while  desirable,  is  not 
always  indispensable  for  conviction.— State  v. 
Firmatura  (La.)  691. 

§15.    Confessions. 

•Evidence  held  admissible,  as  tending  to  show 
a  quasi  confession.— Poe  v.  State  (Ala.)  521. 

On  a  trial  for  arson,  the  corpus  delicti  held 
sufficiently  shown  to  render  the  confessions  of 
accused  admissible.— Spears  y-  State  (Miss.) 
166. 

§16.  — —  Weight  and  sufficiency. 

•In  a  murder  trial  the  jury  must  convict  if 
they  believe  from  all  the  evidence  beyond  rea- 
sonable doubt  that  accused  is  guilty,  though 
they  believe  it  to  be  possible  that  he  is  innocent. 
-Way  v.  State  (Ala.)  273. 

•The  test  of  the  sufficiency  of  circumstantial 
evidence  is  whether  the  circumstances  proven 
are  susceptible  to  explanation  upon  any  rea- 
sonable hypothesis  consistent  with  innocence, 
and,  if  they  are  so  susceptible,  then  accused 
should  be  acquitted— Way  v.  State  (Ala.)  273. 

•Corpus  delicti  may  be  proven  by  circumstan- 
tial evidence.— Perry  v.  State  (Ala.)  470. 

•A  mere  doubt  does  not  authorize  an  acquit- 
tal of  a  charge  of  murder,  but  the  doubt  musr 
be  real  and  substantial.— Hays  v.  State  (Ala.) 
471. 

Venue  may  be  shown  circumstantially  as  well 
as  by  direct  testimony.— Harrison  v.  City  of 
Anniston  (Ala.)  980. 

8  17.  Time  of  trial  and  continuance. 

In  a  homicide  case,  where  defendant  refused 
the  trial  court's  offer  to  issue  an  attachment  for 
absent  witnesses,  he  may  not  thereafter  object 
to  the  court's  refusal  to  permit  him  to  make  a 
showing  for  such  witnesses,  and  the  fact  that 
attachment  might  have  been  unavailing  was  im- 
material.— Mill ender  v.  State  (Ala.)  756. 

•Where  defendant,  without  consulting  the 
court  or  state's  solicitor,  excused  a  witness,  the 
court  will  not  be  reversed  for  refusing  a  con- 
tinuance to  secure  his  attendance.— McDuffee 
v.  State  (Fla.)  721. 

•Discretion  of  court  was  not  exceeded  by  com- 
pelling accused  to  go  to  trial  where  the  case  had 
been  postponed  several  times,  and  nothing  had 
been  heard  from  the  counsel  for  the  defendant. — 
State  v.  Clay  (La.)  616. 

•A  defendant  is  not  prejudiced  by  refusal  of 
a  continuance  to  secure  an  absent  witness, 
where  the  testimony  to  be  elicited  would  have 
been  inadmissible.— State  v.  Simmons  (La.)  651. 

•It  is  no  abuse  of  discretion  to  refuse  a  con- 
tinuance where  the  court  is  satisfied  there  is  no 
reasonable  certainty  that  the  witness  can  be 
obtained  at  a  subsequent  trial.— State  v.  Sim- 
mons (La.)  651. 

•A  motion  for  continuance  for  the  absence  of 
nonresident  witnesses  addresses  itself  to  the 
discretion  of  the  court— State  v.  Thompson 
(La.)  1013. 

8  18.  Trial — Course  and  eondnet  of  trial 
in  general. 

•Remarks  by  the  court  to  counsel  on  a  crim- 
inal trial  held  unobjectionable  and  free  from 
prejudicial  injury  to  defendant. — Watson  v. 
State  (Ala.)  232.  . 

Remarks  of  the  judge  and  solicitor  for  the 
state  in  another  prosecution  held  not  proper 
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subjects  or  exception  in  the  case  at  bar.— Welch 
v.  State  (Ala.)  856. 

On  a  trial  for  manslaughter,  held  error  to 
state  that  whether  the  evidence  showed  pre- 
meditation was  a  question  for  the  jury,  even 
though  such  ruling  was  coupled  with  the  state- 
ment that  defendant  could  not  be  found  guilty 
of  murder.— West  v.  State  (Fla.)  93. 

Remarks  by  the  trial  judge  in  the  jury's  hear- 
ing in  making  rulings  will  have  the  same  effect 
as  formal  instructions.— West  v.  State  (Fla.) 
93. 

*The  trial  court  may  refuse  opinion  evidence 
or  experiments  in  the  presence  of  the  jury. — 
Johnson  v.  State  (Fla.)  154. 

S  19.    Reception  of  evidence. 

•In  a  murder  trial,  held  no  abuse  of  discre- 
tion to  require  accused  to  proceed  with  his 
proof  before  an  absent  witness  testified  for  the 
state.— Way  v.  State  (Ala.)  273. 

Where  there  is  serious  doubt  as  to  the  ad- 
missibility of  evidence,  the  doubt  should  be 
resolved  in  accused's  favor. — Gambrell  v.  State 
(Miss.)  138. 

8  20.  — —  Objections  to  evidence,  mo- 
tions to  strike  out,  and  excep- 
tions. 

•In  a  prosecution  for  vagrancy,  defendant's 
motion  to  exclude  an  entire  statement  of  his 
wife  against  him  held  properly  overruled. — 
Thomas  v.  State  (Ala.)  771. 

•Overruling  a  general  objection  to  a  question 
in  a  murder  case  held  not  error.— Patton  v. 
State  (Ala.)  862. 

•Where  a  question  to  a  witness  tends  to  elicit 
improper  testimony,  the  opposite  party  should 
object  and  obtain  a  ruling  on  his  objection.— 
Thompson  v.  State  (Fla.)  842. 

•Where  improper  testimony  is  given  In  re- 
sponse to  a  proper  question,  the  method  of  re- 
moving it  from  the  consideration  of  the  jury  is 
to  move  to  strike  it.— Thompson  v.  State  (Fla.) 
842. 

921.    Arguments    and    conduct  of 

counsel. 

•Argument  of  counsel  held  improper  and  prop- 
erly arrested.— Watson  v.  State  (Ala.)  232. 

•Where  the  state  had  but  two  arguments,  it 
was  not  error  to  limit  the  defendant  to  two.— 
Watson  v.  State  (Ala.)  232. 

•In  a  prosecution  for  burglary,  it  was  not  an 
abuse  of  the  trial  court's  discretion  to  limit  the 
time  for  argument  awarded  to  defendant's  coun- 
sel to  16  minutes.— Welch  v.  State  (Ala.)  856. 

In  a  prosecution  for  manslaughter,  the  state- 
ment of  counsel  in  his  argument  that  defendant 
was  guarded  in  bis  house  by  his  neighbors  aft- 
er the  shooting  of  deceased  until  the  sheriff 
could  arrive  was  objectionable  in  the  absence 
of  evidence  showing  an  attempted  flight  on  the 
part  of  defendant— Hill  v.  State  (Ala.)  864. 

•Where  the  defense  of  an  alibi  is  not  set 
up,  the  state  should  not  be  permitted  to  argue 
to  the  jury  that  there  is  a  great  break  in  the 
pretended  alibi.— Johnson  v.  State  (Fla.)  154. 

•A  limitation  on  the  argument  on  a  trial  for 
robbery  of  30  minutes  to  either  side  held  not 
ground  for  reversal.— McDuffee  v.  State  (Fla.) 

•That  the  district  attorney  has  argued  to  the 
jury  an  erroneous  proposition  of  Taw  is  not 
good  ground  for  setting  aside  the  verdict. — 
State  v.  Wren  (La.)  99. 

A  statement  of  the  prosecuting  officer  made  in 
error  may  be  corrected  if  offer  to  correct  is 
timely  made.— State  v.  Montgomery  (La.)  997. 


Statement  by  district  attorney  in  his  argu- 
ment held  not  ground  for  setting  aside  a  con- 
viction.—State  v.  Montgomery  (La.)  997. 

•The  statement  of  the  prosecuting  attorney 
held  to  call  to  the  attention  of  the  jury  tlx 
failure  of  accused  to  testify,  in  violation  of  Ann 
Code  1892,  §  1741,  necessitating  a  reversa!.- 
Prince  v.  State  (Miss.)  537. 

1 22.    Province    of    court    and  Jury 

la  goner aL 

•Instructions  in  a  murder  trial  held  properly 
refused  as  invading  the  jury's  province.— Waj 
v.  State  (Ala.)  273. 

•In  a  murder  trial  it  was  proper  to  refuse 
to  instruct  that  there  was  no  evidence  that 
accused  got  decedent's  pistol,  if  be  had  one 
when  shot,  though  there  was  no  direct  evident 
on  that  point,  where  there  was  evidence  leavin* 
an  inference  of  such  fact  open  to  the  jury. 
—Way  v.  State  (Ala.)  273. 

•Rule  respecting  the  determination  of  tb» 
weight  of  the  evidence  in  criminal  case  stated. 
—Way  v.  State  (Ala.)  273. 

•A  statement  by  the  court  that  there  was  no 
evidence  that  a  person  other  than  defendant  did 
the  killing  for  which  defendant  was  being 
tried  held  erroneous  as  invading  the  prorinci- 
of  the  jury.— Wright  v.  State  (Ala.)  469. 

•In  a  trial  for  murder  committed  with  a  pis- 
tol, a  request  to  charge  that  the  fact,  if  it  be 
a  fact,  that  accused  had  a  pistol,  does  not  aloae 
authorize  the  jury  to  find  that  he  was  at  faol: 
in  bringing  on  the  difficulty,  was  properly  re- 
fused as  invading  the  province  of  the  jury.- 
Hays  v.  State  (Ala.)  471. 

•A  requested  instruction  on  the  sufficiency  of 
evidence  in  a  murder  case  held  argumentative 
and  invasive  of  the  province  of  the  jury  and 
properly  refused.— Patton  v.  State  (Ala.)  SfiL 

8  23.  —  Necessity,  requisites,  sad  suf- 
ficiency of  iastractioaa. 

•Instructions  in  a  murder  trial  held  properly 
refused  as  pointing  out  and  givingundne  promi- 
nence to  particular  evidence. — Way  v.  Stat* 
(Ala.)  273. 

The  use  of  the  word  "promptly,''  in  an  in- 
struction that,  if  the  evidence  was  reasonably 
consistent  with  accused's  innocence,  the  jury 
should  promptly  acquit  him,  warranted  the  re- 
fusal of  the  instruction.— Way  v.  State  <AU.' 
273. 

•A  request  to  charge  that  evidence  of  good 
character,  taken  in  connection  with  all  the  evi- 
dence, is  sufficient  to  generate  a  doubt,  etr, 
held  objectionable.— Abrams  v.  State  (Ala.) 

•A  requested  charge  in  a  murder  case  Mi 
properly  refused  as  improperly  emphasising  on* 
feature  of  the  evidence.— Hays  v.  State  (Ala.1 
471. 

•In  a  prosecution  for  murder,  a  charge  bub* 
the  determination  of  the  sufficiency  of  the  evi- 
dence to  convict  solely  on  the  evidence  produced 
by  the  prosecution  held  properly  refused.— Stall- 
worth  v.  State  (Ala.)  518. 

On  a  trial  for  trespass  after  warning,  in  viola- 
tion  of  Cr.  Code  1896,  |  5606,  charge  requited 
by  defendant  held  properly  refused  aa  asserting 
no  proposition  of  law.— Morrison  v.  State  (Al*-1 
(J46T 

•A  request  to  charge,  not  predicated  on  i 
consideration  of  all  the  evidence,  was  properly 
refused.— Welch  v.  State  (Ala.)  856. 

In  a  prosecution  for  manslaughter,  a  request- 
ed instruction  that  there  was  no  evidence  that 
the  defendant  was  convicted  for  cutting  up  « 
man  some  18  or  20  years  ago  and  any  state- 
ment of  counsel  to  that  effect  was  unwarranttd 
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by  tbe  evidence  and  should  not  be  considered  in 
determining  whether  or  not  the  defendant  is 

Silty  was  properly  refused.— Hill  v.  State 
la.)  864. 

In  a  prosecution  for  manslaughter,  a  request- 
ed instruction  that  the  state  is  offering  no  evi- 
dence showing  that  defendant's  house  was  guard- 
ed so  as  to  prevent  his  flight,  and  the  argument 
of  counsel  to  that  effect  was  improper  and  must 
not  be  considered,  was  properly  refused.— Hill 
v.  State  (Ala.)  864. 

•On  a  trial  for  manslaughter  under  an  in- 
dictment on  which  defendant  has  been  acquitted 
of  all  degrees  of  murder  by  a  conviction  or  man- 
slaughter, held  improper  to  go  into  inquiry  as 
to  whether  there  was  premeditation.— West 
State  (Fla.)  93. 

•In  passing  on  a  single  instruction  it  should 
be  considered  in  connection  with  all  the  other 
instructions,  and  if  the  law  appears  to  be  fair- 
ly presented,  an  assignment  based  on  such  in- 
struction must  fail.— Johnson  v.  State  (Fla.) 
174. 

•When  a  premeditated  design  is  an  essential 
element  of  the  offense,  it  is  not,  in  the  absence 
of  a  request,  incumbent  on  the  court  to  define 
the  phrase  "a  premeditated  design."— McDonald 
v.  State  (Fla.)  176. 

•The  practice  of  requesting  an  unnecessarily 
large  number  of  instructions  is  disapproved. — 
McCall  v.  State  (Fla.)  321. 

•A  requested  charge  that,  if  any  one  of  the 
jury  have  a  reasonable  doubt  of  defendant's 
guilt,  the  jury  must  acquit  defendant,  is  prop- 
erly refused.— McCall  v.  State  (Fla.)  321. 

•Error,  if  any.  in  a  charge  that  the  burden  of 
proving  an  alibi  was  on  defendant,  held  cured 
by  other  parts  of  the  charge.— McDuffee  v.  State 
(Fla.)  721. 

Where  there  is  serious  doubt  as  to  the  pro- 
priety of  instructions,  the  doubt  should  be  re- 
solved in  accused's  favor.— Gambrell  v.  State 
(Miss.)  138. 

•In  a  prosecution  for  homicide,  error  in  in- 
struction held  cured  by  subsequent  instruction. 
—Sullivan  v.  State  (Miss.)  248. 

|  24.  — —  Instruction*  as  to  evidence.  , 

In  a  murder  trial  it  was  proper  to  refuse 
instructions  that,  if  -  the  evidence  was  evenly 
balanced  as  to  accused's  guilt,  the  jury  should 
lean  to  the  side  of  mercy,  and  decide  in  favor 
of  accused.— Way  v.  State  (Ala.)  273. 

•Refusal  of  accused's  request  to  charge  that 
if  a  witness  for  the  state  had  been  impeached 
the  jury  might  disregard  his  testimony  unless 
corroborated  by  other  testimony  held,  error.— 
Wynne  v.  State  (Ala.)  459. 

An  instruction  in  a  homicide  case  on  self-de- 
fense held  to  put  too  high  a  degree  of  proof  on 
defendant.— Poe  v.  State  (Ala.)  521. 

•A  charge  that,  to  sustain  a  conviction  in  a 
homicide  case,  the  jury  need  believe  only  that 
the  shooting  occurred  at  a  certain  place  before 
the  finding  of  the  indictment,  held  patently  bad. 
—Poe  v.  State  (Ala.)  521. 

•On  a  trial  for  trespass  after  warning,  in  vi- 
olation of  Cr.  Code  1896,  §  5606,  an  instruc- 
tion requested  by  defendant  which  placed  the 
burden  on  the  state  to  show  that  defendant  had 
no  legal  excuse  for  entry  on  the  premises  was 
bad.— Morrison  v.  State  (Ala.)  646. 

Where  defendant  has  not  put  his  character  in 
issue,  he  is  not  entitled  to  the  presumption  that 
his  character  is  good.— McDuffee  v.  State  (Fla.) 
721. 

A  requested  instruction  in  a  murder  case  on 
the  weight  to  be  given  testimony  in  case  of  false 


swearing  held  properly  refused  as  pretermit- 
ting the  materiality  of  the  false  testimony.— 
Patton  v.  State  (Ala.)  862. 

•A  requested  instruction  in  a  murder  case  held 
properly  refused  as  exacting  too  high  a  degree 
of  proof.— Patton  v.  State  (Ala.)  862. 

An  instruction  in  a  murder  case  on  the  credi- 
bility of  witnesses  held  properly  refused.— Pat- 
ton v.  State  (Ala.)  862. 

An  Instruction  permitting  the  jury  to  disre- 
gard bo  much  of  the  evidence  as  is  deemed 
"Worthy  of  belief,"  is  erroneous  in  the  use  of 
the  word  "worthy"  instead  of  "unworthy."— 
Feagle  v.  State  (Fla.)  182. 

On  trial  for  murder  of  a  police  officer  at- 
tempting to  make  an  arrest  without  a  warrant, 
the  court  properly  charged  that  the  proof  of 
commission  of  a  felony  was  necessary  to  justify 
such  arrest,  and  that  the  testimony  was  inad- 
missible of  itself,  but  its  only  purpose  was  to 
show  the  cause  of  the  attempted  arrest.— State 
v.  Honore  (La.)  655. 

1 25.  —  Instructions     on  reasonable 
doubt. 

An  instruction  that,  if  the  jury  had  a  reason- 
able doubt  aa  to  whether  the  killing  was  in 
self-defense,  they  should  acquit,  held  erroneous. 
-Lawson  v.  State  (Ala.)  259. 

•An  instruction  in  a  murder  trial  held  prop- 
erly refused  as  requiring  an  acquittal,  regard- 
less of  whether  the  jury  entertained  a  reason- 
able doubt  as  to  accused's  guilt. — Way  v.  State 
(Ala.)  273. 

An  instruction  held  elliptical  and  properly  re- 
fused.—Brooke  v.  State  (Ala.)  491. 

•In  a  prosecution  for  burglary,  the  court 
should  have  charged  that  unless  the  jury  be- 
lieved beyond  a  reasonable  doubt  that  defend- 
ant broke  and  entered  the  storehouse  in  ques- 
tion he  could  not  be  convicted.— Welch  v.  State 
(Ala.)  856. 

•An  instruction  in  a  homicide  case  which  au- 
thorizes a  conviction  without  the  jury  being  con- 
vinced of  accused's  guilt  beyond  a  reasonable 
doubt  is  erroneous.— Birt  v.  State  (Ala.)  858. 

•A  requested  instruction  on  reasonable  doubt 
in  a  murder  case  held  properly  refused.— Pat- 
ton v.  State  (Ala.)  862. 

•Certain  method  of  instruction  as  to  good 
character  disapproved,  and  proper  instruction 
as  to  good  character  stated.— McCall  v.  State 
(Fla.)  321. 

|  26.  — —  Argumentative  instructions. 

•An  instruction  in  a  murder  trial  held  proper- 
ly refused  as  being  argumentative,  and  other- 
wise faulty.— Way  v.  State  (Ala.)  273. 

•Instructions  in  a  murder  trial  held  properly 
refused  as  being  argumentative.— Way  v.  State 
(Ala.)  273. 

•On  a  trial  for  assault  and  battery  with  a 
weapon,  an  instruction  held,  argumentative  and 
properly  refused.— Logan  v.  State  (Ala.)  480. 

In  a  murder  case,  a  requested  instruction  on 
the  weight  of  testimony  held  argumentative  and 
properly  refused.— Patton  v.  State  (Ala.)  862. 

•A  requested  instruction  held  argumentative 
and  properly  refused.— Hill  v.  State  (Ala.)  864. 

•A  requested  instruction  which  is  argumenta- 
tive and  misleading  held  properly  refused.— Hill 
v.  State  (Ala.)  864. 

$27.  —  Confused    or    misleading  in- 
structions. 

A  correct  instruction  requested  by  accused 
may  be  properly  refused  where,  in  the  light  of 
the  evidence,  it  is  calculated  to  mislead.— Law- 
son  v.  State  (Ala.)  259.  > 


•Point  annotated.  Bee  syllabus. 


Digitized  by  Google 


1068 


46  SOUTHERN  REPORTER. 


•An  instruction  In  a  murder  trial  held  proper- 
ly refused  as  tending  to  confuse  the  jury.— Way 
v.  State  (Ala.)  273. 

A  request  to  charge  on  a  plea  of  misnomer  of 
accused  held  properly  refused  as  misleading.— 
Abrams  v.  State  (Ala.)  464. 

•Misleading  charges  are  properly  refused.— 
Hays  t.  State  (Ala.)  471. 

In  a  criminal  prosecution,  a  requested  in- 
struction that  if  the  evidence  is  evenly  balanced 
the  jury  should  lean  to  the  side  of  mercy  and 
decide  in  favor  of  the  defendant  is  properly 
refused.— Hill  v.  State  (Ala.)  864. 

•A  requested  charge  as  to  reasonable  doubt 
held  properly  refused.— McDuffee  v.  State  (Fla.) 
721. 

8  28.    Application  of  instruetions  to 


•In  a  prosecution  for  homicide,  an  instruc- 
tion that  defendant  was  justified  in  acting  with 
greater  promptness  because  deceased  was  a  man 
of  turbulent  character,  of  which  there  was  no 
evidence,  held  properly  refused.— Lawson  v. 
State  (Ala.)  259. 

In  a  prosecution  for  the  illegal  sale  of  liq- 
uor, a  request  to  charge  held  properly  refused 
as  not  supported  by  the  evidence. — Abrams  v. 
State  (Ala.)  464. 

•Requests  to  charge  on  facta  which  are  not 
in  issue  are  properly  refused.— Hays  v.  State 
(Ala.)  471. 

•On  a  trial  for  trespass  after  warning,  in  vi- 
olation of  Cr.  Code  1896,  §  5606,  charge  re- 
quested by  defendant  held  properly  refused  as 
being  without  evidence  to  support  it,  and  also 
as  being  abstract.— Morrison  v.  State  (Ala.) 
646. 

•Where  the  evidence  shows  without  conflict 
that  the  wounds  inflicted  on  deceased  were  prop- 
erly treated  and  that  one  of  them  caused  his 
death,  it  was  proper  to  refuse  an  instruction 
which  raises  the  question  whether  the  death 
was  the  result  of  malpractice.— Washington  v. 
State  (Ala.)  778. 

•Requested  charges,  not  confined  to  the  prin- 
ciples of  law  applicable  to  the  evidence,  are 
properly  refused.— West  v.  State  (Fla.)  93. 

•An  instruction  that  evidence  of  flight  im- 
mediately after  the  act  is  admissible  to  be  con- 
sidered with  other  facts  in  determining  the 
probabilities  of  guilt  was  proper.— State  v.  An- 
derson (La.)  357. 

8  29.    Requests  for  instructions. 

.•It  is  not  error  to  refuse  a  requested  charge 
substantially  covered  by  other  written  charges 
given  at  the  request  of  accused.— Lawson  v. 
State  (Ala.)  259. 

•The  refusal  of  an  instruction  is  not  reversi- 
ble error,  where  it  is  substantially  covered  by 
instructions  given.— Way  v.  State  (Ala.)  273. 

•In  a  criminal  trial,  an  oral  request  for  the 
general  charge  cannot  be  considered.— Stallworth 
v.  State  (Ala.)  518. 

Though  an  instruction  in  a  murder  case  as  to 
malice  was  misleading,  the  defect  being  curable 
by  an  explanatory  charge,  defendant,  not  hav- 
ing requested  such  charge,  may  not  object— 
Millender  v.  State  (Ala.)  756. 

•In  prosecution  for  murder,  if  defendant  con- 
sidered it  necessary  to  have  the  word  "aggressor" 
defined,  or  desired  to  have  the  jury  more  fully 
instructed  on  any  point,  he  should  have  present- 
ed the  specific  instruction  asked  for.— Johnson 
v.  State  (Fla.)  174. 

•Failure  to  charge  the  law  applicable  to  the 
evidence  held  not  error,  in  the  absence  of  a 


proper  request  and  exceptions  to  refusal  to 
charge.— McDonald  v.  State  (Fla.)  176. 

•Where  the  court  gave  a  certain  charge  on 
reasonable  doubt,  held  not  required  to  give  a 
certain  further  charge  which  was  necessarily 
included  therein.— McDuffee  v.  State  (Fla.)  721. 

•On  a  trial  for  robbery,  certain  requested 
charges  held  properly  refused  as  covered  by  the 
general  charge  given.— McDuffee  v.  State  (Fla.f 
721. 

•Where  the  court  has  charged  fully  as  to  the 
burden  of  proof  and  quantum  of  evidence,  it  ma* 
refuse  to  instruct  that  the  presumption  of  inno- 
cence is  evidence  for  defendant.— McDuffee  v. 
State  (Fla.)  721. 

$30.    Verdict. 

In  a  murder  trial  each  juror  must  agree  on  a 
verdict  before  the  jury  can  convict  or  acquit 
—Way  v.  State  (Ala.)  273. 

On  a  trial  on  an  information  charging  lar- 
ceny and  that  it  was  a  second  offense,  a  ver- 
dict, "We,  the  jury,  find  the  defendant  guilty  of 
2nd  larceny,"  held  sufficient.— Henderson  v. 
State  (Fla.)  151. 

Where  a  person  is  indicted  by  the  name  of 
"Jno."  M.,  and  his  identity  is  not  questioned, 
and  the  defendant  uses  on  the  record  the  names 
Jno.  M.  and  John  M.  indifferently,  a  verdict 
convicting  him  as  "John"  M.  held  not  error.— 
McDonald  v.  State  (Fla.)  176. 

Instructions  requested  by  the  accused,  which 
treat  the  evidence  on  the  part  of  the  state  as 
circumstantial  alone,  are  properly  refused  where 
a  portion  of  the  state's  testimony  is  of  a  posi- 
tive character.— Minor  v.  State  (Fla.)  297. 

•When  jury's  intention  can  be  ascertained 
from  the  verdict  such  effect  should  be  allowed 
to  the  findings  as  will  most  nearly  conform  to 
the  verdict,  and  if  the  verdict  is  not  sufficiently 
certain  it  is  fatally  defective.— Washington  v. 
State  (Fla.)  417. 

•Where  the  jury  bring  in  a  defective  verdict, 
if  it  is  uncertain,  the  judge  should  cause  the 
jury  to  correct  it  before  discharging  them.— 
Washington  v.  State  (Fla.)  417. 

•A  verdict  should  be  so  certain  that  the  court 
can  give  judgment  upon  it— Washington  t. 
State  (Fla.)  417. 

(31.  —  Waiver  and  correction  of  ir- 
regularities and  errors. 

The  erroneous  admission  of  evidence  is  cnr>*d 
by  the  court  subsequently  ruling  it  out— Hill 
v.  State  (Ala.)  864. 

8  32.  Motions  for  new  trial  and  in  ar- 
rest. 

•Motions  in  arrest  can  be  predicated  only  on 
matters  of  record  in  the  cause.— Henderson  v. 
State  (Fla.)  151. 

If.  on  trial  on  an  information  charging  lar- 
ceny as  a  second  offense,  a  conditional  pardon 
for  the  first  offense  can  avail  defendant  it 
constitutes  a  defense  simply  in  mitigation  of 
the  penalty  to  be  imposed  on  conviction  of  the 
second  offense.— Henderson  v.  State  (Fla.)  151. 

Where  the  evidence  raises  grave  doubts  as 
to  defendant's  guilt  the  rule  excluding  consid- 
eration of  newly  discovered  evidence  of  a  cumu- 
lative or  rebutting  nature  should  be  relaxed.— 
Adams  v.  State  (Fla.)  152. 

•The  fact  that  the  judge  does  not  believe  that 
newly  discovered  evidence  would  change  th» 
verdict  is  immaterial. — State  v.  Brown  (La.* 
664. 

•A  new  trial  must  be  granted  where  import- 
ant evidence  has  been  discovered  since  the  trial 
and  due  diligence  has  been  shown.— State  v. 

Brown  (La.)  664. 
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§33.  Judgment,     untenoe,     and  final 
commitment 

Failure  of  the  record  U  i  prosecution  for  a 
capital  offense  to  show  defendant's  presence 
when  the  day  was  set  for  trial  held  to  require  a 
reversal.— Wright  v.  State  (Ala.)  229. 

Where  a  judgment  imposes  a  valid  imprison- 
ment and  contains  a  void  provision  that  on  pay- 
ment of  a  fine  and  performance  of  conditions 
the  sentence  stands  suspended,  the  payment  of 
the  fine  and  observance  of  the  conditions  do  not 
reliove  defendant  from  the  imprisonment. — Rag- 
land  v.  State  (Pla.)  724. 

Where  a  justice  of  the  peace  did  not  impose 
on  one  convicted  of  crime  the  sentence  required 
b.v  law,  he  should  issue  an  alias  capias  for  ac- 
cused and  impose  a  proper  sentence.— Smi  they 
v.  State  (Miss.)  410. 

|  34.  Appeal  and  error,  and  certiorari— 
form  of  remedy,  jurisdiction,  and 
right  °*  review. 

Under  the  express  provisions  of  Cr.  Code 
1806.  §  4313,  an  appeal  can  be  taken  only  from 
adjudgment  of  conviction.— Vick  v.  State  (Ala.) 

*The  refusal  to  grant  a  new  trial  in  a  crimi- 
nal case  cannot  be  reviewed  on  appeal.— Patton 
v.  State  (Ala.)  862. 

Defendant  in  a  criminal  case  has  a  right  to 
be  heard  on  appeal.— State  v.  Clay  (La.)  616. 

Const  art.  86,  makes  the  liability  to  imprison- 
ment at  labor  and  not  the  nunishment  actually 
imposed  the  test  as  to  whether  the  Supreme 
Court  has  jurisdiction  of  an  appeal.— State  v. 
Davis  (La.)  673. 

If  an  order  granting  bail  in  a  murder  case  was 
appealable,  it  would  be  proper  for  the  Attorney 
General  to  prosecute  the  appeal.— State  v.  Key 
(Miss.)  75. 

•Under  Code  1906,  g  40,  an  order  granting 
bail  in  a  murder  case  on  a  continuance  after 
indictment  held  not  appealable.— State  v.  Key 
(Miss.)  75. 

§  35.  —  Presentation  and  reservation 
in  lower  court  of  grounds  of 
review. 

A  recital  of  "objection"  to  the  court's  charge 
In  a  bill  of  exceptions  held  insufficient  to  au- 
thorize a  review,  in  the  absence  of  an  exception 
thereto.— Abrams  v.  State  (Ala.)  464. 

Where  a  criminal  case  was  tried  by  the  judge 
if  the  criminal  court  of  Jefferson  county  with- 
out the  intervention  of  a  jury,  an  exception  to  a 
Ending  of  guilty  as  not  warranted  by  the  evi- 
lence  is  unavailable  to  warrant  review  of  the 
udge's  conclusion  in  that  respect.— Thomas  v. 
State  (Ala.)  771. 

•Overruling  objections  to  evidence  will  not  be 
•eviewed  in  the  absence  of  the  reservation  of 
in  exception.— Washington  v.  State  (Ala.)  778. 

Where  the  record  shows  that  accused  moved 
n  arrest  of  judgment  on  the  ground  that  the 
tatute  on  which  the  prosecution  was  based  was 
mconstitutional,  the  court  will  consider  that 
luestion,  though  it  is  not  shown  that  the  trial 
ourt  acted  on  the  motion.— State  v.  Davis  (La.) 
;73. 

On  appeal  from  a  conviction  for  the  unlawful 
ale  of  liquor,  objections  to  the  want  of  ar- 
aignment  of  accused  not  made  in  the  court 
elow  will  not  be  noticed.— Washington  v.  State 
Miss.)  539. 

36.  — —  Proceeding*  for  transfer  of 
cause,  and  enact  thereof. 

Where  a  petition  for  certiorari  shows  that 
etitioner  pleaded  guilty  to  a  crime  of  which 
le  court  had  jurisdiction,  and  that  the  sen- 
mce  imposed  waa  lawful,  and  no  illegality  is 


shown  to  appear  on  the  face  of  the  record,  the 
writ  is  properly  denied.— Ragland  v.  State  (Fla.) 
724. 

1 37.  ■— —  Record    and    proceeding;*  not 

in  record. 

A  bill  of  exceptions  must  be  most  strongly 
construed  against  exceptor.— Dozier  v.  State 
(Ala.)  9. 

•The  purpose  of  a  question  not  appearing, 
held  sustaining  objection  to  it  could  not  be  held 
error.— Poe  v.  State  (Ala.)  521. 

•Sustaining  objection  to  question  cannot  be 
held  where  the  record  does  not  show  the  answer 
expected.— Poe  v.  State  (Ala.)  521. 

Under  Act  Dec.  9.  1884.  ft  17  (Loc.  Laws.  p. 
605),  held,  that  a  bill  of  exceptions  could  not 
be  considered  where  the  order  extending  the 
time  for  signing  the  same  waa  not  made  until 
after  the  term  at  which  the  conviction  waa  had. 
had  expired  under  an  amendment  of  that  act 
approved  February  18.  1891  (Acts  1890-91.  p. 
915).— Thomas  v.  State  (Ala.)  757. 

A  motion  by  accused  in  arrest  of  judgment, 
shown  only  by  a  bill  of  exceptions,  cannot  be  re- 
viewed on  appeal.— Welch  v.  State  (Ala.)  856. 

Rulings  on  questions  propounded  to  witnesses 
in  a  criminal  case  cannot  be  reviewed  on  appeal 
where  the  questions  are  not  set  out  in  the  bill 
of  exceptions.— Patton  v.  State  (Ala.)  862. 

If  certain  matters  could  be  considered  at  all, 
held,  that  they  could  not  be  on  certiorari,  as 
they  were  not  of  record— Ragland  t.  State  (Fla.) 
724. 

A  writ  of  certiorari  requires  the  production 
'of  a  copy  of  the  record,  not  the  person  of  de- 
fendant, and  it  is  not  the  province  of  that  writ 
to  act  directly  on  a  commitment  and  discharge 
a  defendant— Ragland  v.  State  (Fla.)  724. 

•Where  the  whole  evidence  is  not  brought 
up,  the  finding  of  the  trial  judge  that  there  was 
not  sufficient  proof  of  an  overt  act  on  the  part 
of  deceased  to  authorize  evidence  of  prior 
threats  is  conclusive.— State  v.  Simmons  (La.) 
651. 

1 38.  —  Assignment     of     errors  and 

briefs. 

•An  assignment  of  error  to  the  denial  of  a 
new  trial  will  be  treated  as  abandoned,  where 
plaintiff  in  error  simply  states  in  his  brief  that 
the  motion  should  have  been  granted— McCall 
v.  State  (Fla.)  321. 

•An  assignment  of  error  held  abandoned, 
where  plaintiff  in  error's  brief  contains  simply 
the  bare  statement  that  a  ruling  of  the  court 
was  erroneous.— McCall  v.  State  (Fla.)  321. 

1 30.    Dismissal,    hearing,    and  re- 

hearing. 

The  court  will  not  dismiss  an  appeal  where 
the  Inadvertence  of  the  clerk  caused  the  delay 
in  bringing  up  the  transcript— State  v.  Clay 
(La.)  616. 

Appeal  will  not  be  dismissed  because  of  delay 
of  the  clerk  in  bringing  up  the  transcript,  where 
defendant  was  not  negligent  and  had  a  right  to 
assume  that  the  transcript  had  been  duly  filed.— 
State  v.  Clay  (La.)  616. 

1 40.  — —  Review. 

•Where  on  a  trial  for  murder  the  identifica- 
tion of  the  rock  offered  in  evidence  by  th» 
state  was,  under  the  evidence,  for  the  jury,  that 
the  court  limited  its  introduction  in  evidence 
as  a  matter  of  comparison  to  the  rock  taken 
from  decedent's  pocket,  held  not  prejudicial  to 
defendant.— Watson  v.  State  (Ala.)  232. 

•A  charge  on  self-defense  held  not  prejudi- 
cial to  accused  in  a  murder  trial.— Mays  v. 
State  (Ala.)  471. 
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Digitized  by  Google 


'Any  error  in  sustaining  objection  to  question 
held  harmless,  where  the  matter  was  shown  in 
answer  to  another  question.— Poe  v.  State  (Ala.) 
521. 

•Error,  if  any,  in  overruling  objections  to 
questions  was  harmless  where  the  questions 
were  not  answered.— Morrison  v.  State  (Ala.) 
♦540. 

*  Where,  in  a  prosecution  for  vagrancy,  it  ap- 
pears that  defendant  had  the  benefit  upon  the 
trial  of  all  testimony  that  could  have  been  prop- 
erly elicited  by  the  numerous  questions  ruled 
out  on  cross-examination  of  his  wife,  any  one 
of  the  rulings,  if  erroneous,  was  without  injury. 
—Thomas  v.  State  (Ala.)  771. 

•Overruling  an  objection  to  evidence  which 
could  not  prejudice  defendant  is  not  prejudicial 
error.— Washington  v.  State  (Ala.)  778. 

The  method  of  conducting  trials  must  be  left 
io  the  reasonable  discretion  of  the  court,  and 
an  appellate  court  will  not  interfere,  unless 
some  injustice  has  been  done  accused.— Adams 
v.  State  (Fla.)  152. 

•Where  one  of  the  assignments  of  error  is 
based  on  the  overruling  of  a  motion  for  new 
trial,  the  court  on  appeal  will  consider  only 
such  grounds  of  the  motion  as  are  argued. — 
Johnson  v.  State  (Fla.)  174. 

•Clerical  errors  in  an  instruction  furnish  no 
ground  for  reversal,  when  it  does  not  appear 
that  the  jury  could  have  been  misled.— Johnson 
v.  State  (Fla.)  174. 

•Error,  if  any,  in  the  exclusion  of  evidence, 
is  cured  where  thereafter  the  question  is  in 
effect  answered  by  the  witness—  McCall  v.  State 
(Fla.)  321. 

•Where  objections  to  questions  not  indicating 
whether  the  answers  thereto  will  be  material 
are  sustained,  an  offer  must  be  made  as  to  what 
such  party  proposes  to  prove  to  entitle  the  rul- 
ings thereon  to  review.— McCall  v.  State  (Fla.) 
321. 

•The  granting  or  refusing  a  motion  to  strike 
out  testimony  is  in  the  discretion  of  the  trial 
court,  and  on  appeal  an  abuse  of  discretion 
must  be  shown.— Thompson  v.  State  (Fla.)  842. 

•Where  the  person  who  acted  as  interpreter 
before  the  grand  jury  also  serves  in  the  same 
capacity  at  the  trial  without  objection,  the  ap- 
pellate court  will  not  reverse  a  verdict  on  un- 
supported allegations  on  a  motion  to  quash  the 
indictment  as  to  his  unfitness  as  an  interpreter 
before  the  grand  jury,  especially  where  such  al- 
legations were  denied  under  oath  on  the  hearing 
of  the  motion  to  quash.— State  v.  Firmatura 
(La.)  691. 

•Where  a  bill  of  exceptions  contains  no  state- 
ment that  there  was  any  evidence  calling  for 
a  requested  charge,  and  the  judge  and  the  rec- 
ord are  silent  on  the  subject,  it  will  be  assumed 
on  appeal  that  the  charge  was  inapplicable.— 
State  v.  Haywood  (La.)  889. 

Under  Code  1906,  ?§  1414,  1415  (Ann.  Code 
1892,  (|  1342,  1343),  limiting  the  time  of  prose- 
cutions and  providing  what  shall  be  the  com- 
mencement of  a  prosecution,  held  that  the  court 
would  not  assume  that  defendant  was  bound 
over  within  a  certain  time  after  a  specified  date, 
so  as  to  bring  the  prosecution  within  the  statute. 
— Hatton  v.  State  (Miss.)  708. 

1 41.    Determination     and  disposi- 

tion of  cause. 

On  reversal  of  a  conviction  in  the  circuit 
court,  on  an  indictment  for  selling  liquor  with- 
out license  transferred  from  the  county  court, 
and  a  remand  to  the  county  court,  the  county 
court  having  been  abolished  pending  the  appeal, 
the  remand  to  the  county  court  must  be  recalled, 
and  the  conviction  set  aside  and  the  case  order- 


ed to  remaiu  for  trial  in  the  circuit  court. — Ex 
parte  Bennefield  (Ala.)  772. 

1 42.  Punishment     and    prcventiom  of 

crime. 

A  sentence  in  a  criminal  case  to  imprisonment 
in  the  penitentiary  is  in  fact  an  imprisonment 
at  hard  labor.— State  v.  Davis  (La.)  673. 

CROPS. 

See  "Agriculture." 

Payment  by  administrators  for  cultivation  of 
crop  without  order  of  court  as  ground  for  re- 
moval, see  "Executors  and  Administrators," 
S  L 

CROSS-BILL 

See  "Equity,"  §  8. 

In  partition  suit,  see  "Partition,"  |  2. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  2. 

CROSSINGS. 

Railroad  crossings,  see  "Railroads,"  f  |  8,  5. 

CURATOR  AD  HOC. 

As  representative  of  person,  who  is  not  an  ab- 
sentee, see  "Absentees." 

CUSTODY. 

Habeas  corpus  for  custody  of  child,  see  "Habe- 
as Corpus,"  S  2. 

Of  child,  see  "Divorce,"  f  8. 

Of  child  as  between  parents  living  apart,  see 
"Parent  and  Child." 

CUSTOMS  AND  USAGES. 

•Where  a  contract  in  plain  and  unequivocal 
terms  called  for  50.000  shingles  5  by  16— that  is. 
5  inches  wide  and  16  inches  long— evidence  that 
by  custom  among  shingle  mill  men  a  shingle  of 
that  size  counted  as  a  shingle  and  a  fourth  is 
inadmissible.— Birmingham  &  A.  R.  Co.  T.  Mad- 
dox  &  Adams  (Ala.)  780. 

DAIRIES. 

Authority  of  city  council  to  order  destruction 
of  diseased  dairy  cows,  see  "Animals.- 

DAMAGES. 

Compensation  for  property  taken  for  public  use, 

see  "Eminent  Domain,"  |  2. 
On  dissolution  of  injunction,  see  "Injunction. 

«4. 

Damage*  for  particular  injuries 
See  "Assault  and  Battery,"  §  1;  "Death,"  f  2: 

"Libel  and  Slander,"  I  4;  "Nuisance,"  f  1: 

"Trespass,"  I  2. 
Breach  by  buyer  of  contract  for  sale  of  good.*. 

see  "Sales,"  8  6. 
Breach  by  seller  of  contract  for  sale  of  goods. 

see  "Sales."  §  7. 
Breach  by  vendee  of  contract  for  sale  of  land. 

see  "Vendor  and  Purchaser,"  58  6,  7. 
Delay  in  delivery  of  shipment,  see  "Carriers," 

i  3. 

Ejection  of  passenger,  see  "Carriers,"  |  9. 


•Point  annotated.  Bee  syllabus. 


n  juries  caused  by  public  improvements,  see 
"Municipal  Corporations,"  f  3. 

tegligent  transmission  of  telegram,  see  "Tele- 
graphs and  Telephones,"  f  1. 

>verflow,  see  "Waters  and  Water  Courses,"  1 1. 

*ersona!  injuries,  see  "Carriers,"  5  7. 

lefusal  to  surrender  possession  of  demised 
premises,  see  "Landlord  and  Tenant,"  |  3. 

Recovery  in  particular  actions  or  proceeding*. 
>n  detinue  bond,  see  "Detinue." 

i  1.    Grounds  and  subjects  of  compen- 
satory damages. 

•A  party  is  liable  in  tort  for  all  the  conse- 
luences  that  reasonably  flow  from  or  follow  his 
wrongful  act,  and  the  liability  extends  to  all  of 
he  consequences  that  naturally  and  reasonably 
follow.— Brigga  v.  Brown  (Fla.)  385. 

•Liability  for  breach  of  a  contract  may  ex- 
tend, not  only  to  the  loss  which  the  other  party 
has  suffered,  but  also  to  the  gain  of  which  he 
has  been  deprived. — Adeline  Sugar  Factory  Co. 
v.  Evangeline  Oil  Co.  (La.)  035. 

8  2.    Exemplary  damages. 

•Actual  damages,  other  than  nominal,  for  a 
mere  invasion  of  the  right  of  one  injured,  need 
not  be  awarded  to  sustain  exemplary  damages. 
— Goodson  v.  Stewart  (Ala.)  239. 

|   3.    Inadequate  and  excessive  damages. 

•In  an  action  for  injuries  to  a  passenger,  a 
verdict  for  $5,000  held  excessive. — Mayo  v.  Lit- 
tle Rock  &  M.  R.  Co.  (La.)  220. 

•In  an  action  for  injuries  to  a  passenger,  a 
verdict  for  $10,450  held  excessive  and  be  re- 
duced to  $6.000.— Yaxoo  &  M.  V.  R.  Co.  v.  Lane 
(Miss.)  959. 

DEATH. 

Competency  of  evidence  in  action  for,  see  "Ev- 
idence," 8  2. 

Harmless  error  in  consolidation  of  actions  for, 
see  "Appeal  and  Error,"  $  17. 

Liability  for  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  $  6. 

Liability  for  death  of  child  at  place  attractive 
to  children,  see  "Negligence,"  §  1. 

Liability  of  carrier  for  death  of  passenger,  see 
"Carriers,"  f|  7,  9. 

Liability  of  master  for  death  of  servant,  see 
"Master  and  Servant,"  §§  3.  5,  7,  8,  10. 

Of  partner,  see  "Partnership,"  |  3. 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival,"  §  1. 

f  1.  Evidence  of  death  and  of  surviv- 
orship. 

Const  f  193,  is  self-executing,  and  makes 
any  change  in  the  rights  and  remedies  of  per- 
sons not  employes  for  injuries  applicable  to 
fellow  servants  in  the  cases  specified  in  such 
section.— Mobile,  J.  &  K.  C.  R.  Co.  v.  Hicks 
(Miss.)  300. 

§  2.  Actions  for  causing  death. 

•The  right  granted  by  Civ.  Code,  art.  2315, 
to  the  surviving  father  or  mother  to  recover 
damages  for  the  death  of  their  son  is  not  grant- 
ed to  an  adopting  parent.— Mount  v.  Tremont 
Lumber  Co.  (La.)  103. 

*Tbe  father  and  mother  of  two  children,  aged 
six  and  ten,  are  properly  allowed  $2,000  dam- 
ages for  the  death  of  the  two  children  from  the 
negligence  of  defendant  railroad.— Cherry  v. 
Louisiana  &  A.  Ry.  Co.  (La.)  596. 

•A  verdict  for  $7,500  for  the  wrongful  death 
of  a  railroad  section  foreman  held  not  excessive. 
-Mobile,  J.  &  K.  C.  R.  Co.  v.  Hicks  (Miss.)  360. 

Widow  and  children  of  a  railroad  employe 
having  sued  for  his  wrongful  death  under  Ann. 
Code  1882,  |  3559,  the  widow,  under  Code  1906, 


i  721,  was  not  entitled  1 
for  damages  sustained 
his  administratrix.— Mo! 
v.  Hicks  (Miss.)  860. 

•Under  Code  1006.  9  7J 
ful  death  of  a  railroad  > 
ow  and  minor  children 
by  them.— Mobile,  J.  & 
(Miss.)  860. 

•In  an  action  by  a  w 
for  the  wrongful  death 
father,  a  judgment  for  i 
was  properly  entered  in 
tiffs,  under  Code  1906,  | 
(Miss.)  533. 

•Tinder  Code  1906,  §  72 
required  to  join  her  chil 
her  husband's  wrongful 

Srive  them  of  their  right 
amages  recovered.— Fob 
533. 

DEBTOR  AND 

See  "Bankruptcy" ;  "Frai 

DEBT 

Place  of  taxation  of  debts 
see  "Taxation,"  8  3. 

Taxation  of  debts  due  to  a 
ation,"  f  2. 

DECEDE 

Estates,  see  "Descent  and 
ecu  tors  and  Administrate 

Testimony  as  to  transactio 
deceased,  see  "Witnessa 

DECLARA" 

As  evidence  in  civil  action! 
As  evidence  in  criminal  pr  i 

inal  Law,"  §  12. 
Dying  declarations,  see  "]  ! 

DECRI  I 

In  equity,  see  "Equity,"  |  i 

DEDICA'  I 

i  1.   Nature  and  reqv  i 

•A  writing  held  not  rei  i 
of  dedication.— Hill  v.  Ho  I 

•A  bill  by  the  trustees  I 

trict  held  to  state  a  cause  i 

tection  of  a  public  easei  i 

diversion  of  the  use  of  i 
Houk  (Ala.)  562. 

DEEI  ; 

Acknowledgment  of  exe<  I 

edjrment." 

Cancellation,  see  "Cancel)  : 
Estoppel  by  deed,  see  "E 

In  fraud  of  creditors,  ; 

veyances." 
Parol  or  extrinsic  evident 

Proper  mode  of  review  o  i 

lish  lost  deed,  see  "Apt  i 

Reformation,  see  "Reforr  I 

Deeds  by  or  to  partial] 
See  "Guardian  and  Wan 
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Deeds  of  particular  species  of,  or  estate*  or 
interest  in,  property. 
See  "Homestead,"  |  1 ;  "Public  Lands,"  8  L 
Timber,  see  "Logs  and  Logging." 

Particular  classes  of  deeds. 
For  levee  taxes,  see  "Levees." 
Of  trust,  see  "Mortgages." 
Partition  deeds,  see  "Partition,"  §  1. 
Tax  deeds,  see  "Taxation,"  §  9. 

§  1.  Requisites  and  validity. 

The  recording  of  a  deed  is  equivalent  to  a 
formal  delivery  thereof  in  the  absence  of  any 
fraud  on  grantor.— International  Kaolin  Co.  v. 
Vause  (Pla.)  3. 

Under  Gen.  St.  1906,  §  1505,  removing  the  dis- 
ability of  witness  because  of  interest,  a  witness 
to  a  deed,  who  furnished  a  part  of  the  consid- 
eration, held  not  incompetent  as  an  attesting 
witness  thereto.— Cross  v.  Robinson  Point  Lum- 
ber Co.  (Fla.)  6. 

Where  the  consideration  of  a  deed  is  stated  to 
be  $1,  but  it  appears  that  $100  passed  to  the 
grantors,  the  consideration  is  sufficient  after  a 
lapse  of  15  years,  where  it  is  not  shown  that 
the  $100  was  not  the  full  value.— New  Orleans 
Land  Co.  v.  National  Realty  Co.  (La.)  208. 

I  2.    Construction  and  operation. 

*A  general  description  of  land  in  a  deed  by 
the  name  by  which  the  estate  was  commonly 
known  while  sufficient  will  be  controlled  by  a 
subsequent  particular  description.— Dochterman 
v.  Marshall  (Miss.)  542. 


DE  FACTO  OFFICERS. 

See  "Officers,"  §  1. 


DEFAMATION. 

See  "Libel  and  Slander." 


DEFAULT. 

Judgment  by,  see  "Judgment,"  |  2. 


DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  8  3. 


DELIVERY. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes,"  8  1. 
Of  deed,  see  "Deeds,"  8  1- 
Of  goods  by  carrier,  see  "Carriers,"  8  2. 
Of  goods  sold,  see  "Sales,"  8  3. 
Of  insurance  policy,  see  "Insurance,"  8  2. 
To  or  through  carrier  of  goods  sold,  see  "Sales," 


DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  11. 

DEMURRER. 

In  pleading,  see  "Equity,"  8  3 ;  "Pleading,"  8  4. 
To  evidence,  see  "Trial,"  8  3. 


DENIALS. 

In  pleading,  see  "Pleading,"  8  2. 

•Point 


DEPOSITARIES. 

Of  funds  of  levee  board,  see  "Leveea." 

Laws  1908,  c.  96,  providing  for  the  establish- 
ment of  state  depositaries,  held  not  in  conflict 
with  Const  8  137.— State  v.  Edwards  (Miss.) 
964. 

DEPOSITIONS. 

See  "Witnesses." 


DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators";  "Wills.*" 

Consolidation  of  action  by  heirs  for  possession 
with  probate  proceedings,  see  "Action,"  |  2. 

Prescription  applicable  to  action  by  forced 
heirs,  see  "Limitation  of  Actions,"  f  1_ 

Right  of  heir  to  sue  for  collation  as  not  sub- 
ject to  execution,  see  "Execution,"  8  1* 

§  1.    Bights  and  liabilities  of  heir*  and 
distributees. 

•An  heir  may  not  sue  to  enforce  any  claim 
which  the  estate  has  against  others  or  to  bring 
its  debtors  to  a  settlement  without  showing  ei- 
ther that  the  administrator  refused  to  do  so.  or 
is  in  collusion  with  the  debtor,  or  occupies  a 
position  antagonistic  to  his  duties  as  adminis- 
trator.—Tillery  v.  Tillery  (Ala.)  582. 

Though  the  collateral  heirs  cannot  attack  a 
donation  of  voluntary  alienation  of  property, 
such  incapacity  does  not  extend  to  the  case  of 
an  involuntary  alienation,  where  the  propertj 
is  wrested  from  the  de  cujus  by  force  or  threats. 
-Grandchampt  v.  Billis*  Heirs  (La.)  348. 

DESCRIPTION. 

Of  land  sold  for  taxes,  see  "Taxation,"  f  9. 
Of  property  conveyed,  see  "Deeds,"  |  2. 
Of  property  demised,  see  "Landlord  and  Ten- 
ant," 8  3. 

Of  property  mortgaged,  see  "Mortgages,"  8  — 

DETINUE. 

See  "Replevin." 

Review  of  questions  of  fact  and  findings,  see 

"Appeal  and  Error,"  8  16. 

Time  lost  in  making  a  forthcoming  bond  and 
in  attending  court  is  not  an  element  of  damages 
in  an  action  on  the  detinue  bond.— Williams  v. 
Finch  (Ala.)  645. 

Where  plaintiff  in  detinue  appealed,  the  ap- 
peal bond  was  not  objectionable  when  offered  m 
evidence  in  a  suit  on  the  detinue  bond.— Wil- 
liams v.  Finch  (Ala.)  645. 

In  an  action  on  a  detinae  bond,  plaintiffs 
held  entitled  to  prove  that  the  principal  in  the 
detinue  bond  instituted  no  other  detinue  soit 
against  plaintiffs  than  that  referred  to  in  the 
bond.— Williams  v.  Finch  (Ala.)  645. 

Defendants  in  an  action  on  detinue  bond,  1»t- 
ing  proved  that  the  detinue  suit  was  carried 
on  appeal  from  a  justice's  to  a  circuit  court  and 
decided  in  their  favor,  were  not  required  to 
prove  copies  of  the  justice's  docket.— Williams 
v.  Finch  (Ala.)  645. 

Certified  judgment  of  the  circuit  court  on  ap- 
peal in  an  action  of  detinue  in  favor  of  de- 
fendants held  admissible  in  an  action  by  de- 
fendants on  the  detinue  bond.— Williams  r. 
Finch  (Ala.)  645. 

DEVISES. 

See  "Wills." 
d.  Sea  syllabus. 
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DILIGENCE. 

Of  party  asking  relief,  see  "Specific  Perform- 
ance." 8  8. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  8  8. 

DISABILITIES. 

Of  infant,  see  "Infants." 

Of  married  women,  see  "Husband  and  Wife," 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 

From  liability  as  surety,  see  "Principal  and 

Surety."  8  1 
Of  judgment,  see  "Judgment,"  8  1L 

DISCOVERY. 

I  1.    Ia  equity. 

•On  petition  by  receivers  for  trespass  on  land, 
held  proper  to  require  defendants  to  discover 
on  oath  in  their  answer  the  quantity  and  value 
of  the  products  removed  from  the  land.— Mc- 
Kinnon-Young  Co.  v.  Stockton  (Fla.)  87. 

8  2.    Under  statutory  provision!. 

Interrogatories  propounded  to  an  adversary  as 
expressly  provided  for  by  Code  1896,  8  1850  et 
seq.,  and  answers  thereto,  not  introduced,  or  of- 
fered, in  evidence,  are  not  subject  to  consider- 
ation—Birmingham Ry.,  Light  4  Power  Co.  v. 
Haggard  (Ala.)  519. 

DISCRETION  OF  COURT. 

Amendment  of  pleading,  see  "Pleading."  8  5. 

Continuance  in  criminal  prosecution,  see  "Crim- 
inal Law,"  8  17. 

Directing  more  definite  pleading,  see  "Pleading. 
8  7. 

Examination  of  witnesses,  fiee  "Witnesses."  8  2. 

Reception  of  evidence  in  criminal  prosecution, 
see  "Criminal  Law,"  8  19. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," 8  15. 

Review  of  discretionary  rulings,  see  "Criminal 
Law."  8  40. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  10;  "Criminal  Law,"  8  39. 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  8  t 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  8  4. 
Of  partnership,  see  "Partnership."  8  4. 
Of  sequestration,  see  "Sequestration." 

DISTRIBUTION. 

Of  .estate  of  decedent,  see  "Descent  and  Dis- 
tribution"; "Executors  and  Administrators," 

§  5. 


DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Argument  and  conduct  in  criminal  prosecution, 
see  "Criminal  Law,"  8  21. 


See  "Drains." 


DITCHES. 


DIVORCE. 


46  SO.— 68 
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Conclusiveness  of  adjudication  in  action  for  sep- 
aration, see  "Judgment,"  8  9. 

Declarations  as  evidence  in  action  for  separa- 
tion, see  "Evidence,"  8  5. 

Separate  maintenance,  see  "Husband  and  Wife," 
8  5. 

i   1.    Jurisdiction,  proceeding!,  and  re- 
lief. 

A  wife  not  an  absentee  cannot  be  cited  in 
divorce  through  a  curator  ad  hoc.  and  a  judg- 
ment rendered  contradictorily  with  the  curator 
ad  hoc  is  void. — Elmore  v.  Johnson  (La.)  310. 

A  judgment  of  divorce  absolutely  void  does 
not  fall  within  the  curative  effect  of  prescrip- 
tion.—Elmore  v.  Johnson  (La.)  310. 

S  2.  Alimony,  allowances,  and  disposi- 
tion of  prop«»rtv. 
In  an  action  by  a  husband  for  separation 
from  bed  and  board,  where  the  wife  reconvenes 
praying  similar  relief  for  herself,  she  is  so  far 
a  plaintiff,  and  entitled  to  ask  for  alimony 
pendente  lite.— Nissen  v.  Farquhar  (La.)  679. 

♦In  fixing  the  amount  of  alimony  pendente  lite 
to  be  awarded  to  a  wife,  an  amount  should  be 
awarded  sufficient  for  the  decent  support  and 
maintenance  of  herself  and  child  in  proportion 
to  the  husband's  means.— Nissen  v.  Farquhar 
(La.)  679. 

In  an  action  for  separation  from  bed  and 
board,  the  wife  held  not  bound  to  prove  as  a 
condition  precedent  to  an  award  of  alimony  pen- 
dente lite  that  she  is  in  necessitous  circumstan- 
ces.—Nissen  v.  Farquhar  (La.)  679. 

In  an  action  for  separation  from  bed  and 
board,  the  wife  is  not  bound  to  prove  that  she 
has  continued  to  reside  at  the  place  fixed  for 
her  residence  by  the  court,  in  the  absence  of 
an  allegation  by  the  husband  that  she  has  not 
done  so.— Nissen  v.  Farquhar  (La.)  679. 

•A  wife  does  not  forfeit  her  right  to  alimony 
pendente  lite  by  a  delay  in  calling  on  the  court 
for  action  on  her  demand  for  the  same. — Nissen 
v.  Farquhar  (La.)  679. 

There  is  no  legal  objection  to  a  wife's  joining 
in  the  same  application  a  prayer  to  be  assigned 
a  residence  and  a  prayer  for  alimony  pendente 
lite.— Nissen  v.  Farquhar  (La.)  679. 

§  3.    Custody  and  support  of  children. 

A  husband  having  obtained  judgment  of  final 
divorce,  with  custody  of  minor  children,  can- 
not abdicate  his  trust  by  a  subsequent  agree- 
ment, and  such  agreement,  vesting  in  her  the 
temporary  custody  of  the  children,  is  no  bar  to 
his^  recovering  possession. — Farr  v.  Emuy  (La.) 

DOCKETS. 

Of  judgments,  see  "Judgment,"  8  4. 


DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  8  7. 
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Liability  for  death  of,  caused  by  operation  of 
street  railroad,  see  "Street  Railroads,"  g  1. 


DOMICILE. 

Of  voter,  see  "Elections."  S  JL 

Of  parties  as  affecting  venue,  see  "Venue,"  8  2. 

In  the  absence  of  proof  that  a  person  other- 
wise qualified  has  acquired  a  residence  else- 
where, he  must  be  considered  to  be  a  resident 
of  the  parish  where  his  work  requires  him  to 
stav,  and  where  he  has  always  lived  and  voted. 
^Bsto^inal  v.  Michel  (La.)  907 ;  Same  v.  Vogt 

DRAFT. 

See  "Bills  and  Notes,"  8  3. 

Attached  to  bill  of  lading,  see  "Carriers,"  1 1. 

DRAINS. 

§  1.    Assessments  and  special  taxes. 

A  plaintiff  cannot  object  to  a  drain  assess- 
ment because  part  of  the  district  assessed  is 
not  susceptible  of  drainage,  where  he  has  no 
interest  in  the  property  so  assessed.— Esteves 
v.  Board  of  Com'rs  for  Bayou  Terre-aux-Boeufs 
Drainage  Dist  (La.)  992. 

The  election  by  which  a  drainage  district  votes 
a  tax  and  the  issuance  of  bonds  must  be  held 
under  the  auspices  of  the  police  jury,  and  not 
of  the  board  of  commissioners  of  the  district. 
—Esteves  v.  Board  of  Com'rs  for  Bayou  Terre- 
aux-Boeufs  Drainage  Dist.  (La.)  992. 


DRUNKENNESS. 

Of  passenger,  see  "Carriers,"  |  9. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  g  6. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Informa- 
tion," |  2. 

DYING  DECLARATIONS. 

See  "Homicide,"  g  6. 

EASEMENTS. 

See  "Dedication." 

Public  easements,  see  "Highways.'* 

8  1.    Extent  of  right,  use,  and  obstruc- 
tion. 

Where  complainant  and  defendant  jointly  had 
an  easement  in  a  private  alley,  complainant's 
purposes  as  to  its  licensees  and  use  of  the  alley 
could  not  restrict  his  right  to  the  unobstructed 
use  of  every  foot  of  the  alley  as  a  passageway. — 
West  v.  Louisville  &  N.  R.  Co.  (Ala.)  489. 

EJECTION. 

Of  passenger,  see  "Carriers,"  f  9. 


See  "Real  Actions," 

Declarations  as  evidence,  see  "Evidence,"  S  5- 
Limitations  applicable,  see  "Limitation  of  Ac- 
tions." 8  1. 

Restraining  ejectment,  see  "Injunction,"  |  1. 

8  1.   Pleading  and  evidence. 

In  ejectment  error  held  not  to  have  been  com- 
mitted in  excluding  from  depositions  a  certain 
deed  by  deponents  and  affidavit  by  one  of  them. 
—Cross  v.  Robinson  Point  Lumber  Co.  (Flsu  6. 

8  2.   Trial,   judgment,   enforcement  «f 
Judgment,  and  review. 

In  ejectment,  where  plaintiffs  claimed,  as  heirs 
at  law  of  their  ancestor,  all  of  them  must  re- 
cover or  none  can  recover,  and,  unless  each  of 
plaintiffs  is  entitled  to  recover,  none  of  them 
may  recover.— Knight  v.  Hunter  (Ala.)  235. 

In  ejectment,  plaintiff  held  entitled  to  the 
general  affirmative  charge,  where  defendant's  on- 
ly claim  was  to  a  certain  schoolhouse,  and  not 
to  the  land  on  which  it  was  situated. — Frick  v. 
Harper  (Ala.)  463. 

There  Is  no  error  in  giving  an  affirmative 
charge  for  plaintiff  in  ejectment  who  has  shown 
title  to  the  property,  when  the  defendant  was 
simply  a  trespasser.— Cross  v.  Robinson  Poitt 
Lumber  Co.  (Fla.)  6. 

An  owner  not  made  a  party  to  and  not  hav- 
ing notice  of  an  action  in  ejectment  against  a 
tenant  of  a  tenant  is  not  affected  by  the  judg- 
ment—Melsheimer  v.  McKnight  (Miss.)  827. 

ELECTION  OF  REMEDIES. 

For  injuries  to  passenger,  see  ••Carriers,"  f  7. 


ELECTIONS. 

Construction  of  statutes,  see  "Statutes,"  f  5. 

Disqualification  of  judge'  to  try  election  con- 
test, see  "Judges,"  8  1. 

Primary  election  law  as  denying  due  process 
of  law,  see  "Constitutional  Law,"  8. 

Primary  election  law  as  granting  special  privi- 
leges, see  "Constitutional  Law,"  8  4. 

Restraining  promulgation  of  election  returns, 
see  "Injunction,"  g  3. 

Special  or  local  laws,  see  "Statutes,"  8  2. 

Subjects  and  titles  of  statutes,  see  "Statutes." 

To  determine  particular  question*. 
Issuance  of  municipal  bonds,  see  '"Municipal 

Corporations,"  8  <• 
Local  option,  see  "Intoxicating  Liquors, **  f  2. 
Stock  law  elections,  see  "Animals. 

f  1.    Qualifications  of  voters. 

*A  person  having  a  business  office  in  New 
Orleans  and  none  in  Plaquemine,  and  who  has 
never  lived  there,  who  has  a  home  in  New  Or- 
leans and  none  in  Plaquemine,  held  not  to  ac- 
quire the  right  to  vote  in  the  latter  place- — Es- 
topinal  v.  Spicuzza  (La.)  906. 

•The  term  "residence,"  as  used  in  Const.  1868. 
art.  197,  requiring  a  voter  to  be  an  actual  bona 
fide  resident  of  the  state  and  of  the  parish  in 
which  he  votes,  does  not  mean  "domicile."—  Es- 
topinal  v.  Michel  (La.)  907. 

The  object  of  requiring  a  voter  to  have  re- 
sided for  a  certain  time  at  the  place  where  be 
offers  to  vote  is  that  he  may  have  an  opportuni- 
ty to  acquire  the  necessary  information  to  vote 
intelligently,  and  to  prevent  •colonisation.-.Es- 
topinal  v.  Michel  (La.)  907;  Estopinal  v.  Togt 
(La.)  908. 
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•The  term  "residence."  used  by  the  Constitu- 
tion in  fixing  the  qualifications  of  voters,  does 
not  mean  "domicile."— Estopinal  v.  Vogt  (La.) 
908. 

S  2.    Nominations    and    primary  elec- 
tions. 

•Where  a  parish  committee  sustained  a  pro- 
test and  ordered  a  new  primary  election,  de- 
fendant, the  minority  candidate,  could  not  as- 
sert that  because  he  was  not  nominated,  plain- 
tiff was  not  a  party  aggrieved  within  Acts 
1906,  p.  66,  No.  49.— Triche  v.  Labiche  (La.) 
130;  Vial  v.  Elfer  (La.)  134. 

That  the  majority  candidate,  after  a  primary 
election  had  been  set  aside,  and  a  new  one  call- 
ed, made  the  deposit  required  for  a  new  elec- 
tion, did  not  estop  him  from  contesting  the  de- 
cision of  the  committee  setting  aside  the  orig- 
inal election.— Triche  v.  Labiche  (La.)  130;  Vial 
v.  Elfer  (La.)  134. 

Where  an  incumbent  of  the  office  of  the  clerk 
of  court  was  a  candidate  for  re-election,  he  was 
not  precluded  from  contesting  an  order  of  the 
parish  committee  setting  aside  the  primary  elec- 
tion by  the  fact  that  for  several  months  he  had 
kept  the  permanent  registration  roll  at  his 
house.— Triche  v.  Labiche  (La.)  130;  Vial  v. 
Elfer  (La.)  184. 

In  a  primary  election  contest  under  Acts 
1906,  p.  66,  No.  49.  the  court  properly  required 
the  chairman  of  the  parish  committee  on  be- 
ing joined  as  a  party  pending  the  hearing  to 
answer  instanter.— Triche  v.  Labiche  (La.)  130; 
Vial  v.  Elfer  (La.)  134. 

Acts  1906,  p.  66,  No.  49.  regulating  primary 
elections,  held  to  confer  jurisdiction  of  a  con- 
test by  a  candidate,  where  the  primary  election 
was  set  aside  bv  the  parish  committee  and  a 
new  election  ordered.— Triche  v.  Labiche  (La.) 
130;  Vial  v.  Elfer  (La.)  134. 

Primary  Election  Law  (Act  No.  49.  p.  69,  of 
1906)  S  9,  held  not  to  violate  Const.  1898.  arts. 
16.  197.— State  ex  re).  Labauve  v.  Michel  (La.) 
430. 

Primary  election  law  (Act  No.  49,  p.  66.  of 
1006)  held  not  to  violate  Const.  1898.  art.  15.— 
State  ex  rel.  Labauve  v.  Michel  (La.)  430. 

Primary  Election  Law  (Act  No.  49.  p.  69,  of 
1906)  8  13,  held  not  unconstitutional  on  the 
jrround  that  primaries  are  the  mere  private  af- 
fairs of  political  parties,  and  that  hence  public 
moneys  cannot  be  used  toward  the  payment  of 
their  expenses.— State  ex  rel.  Labauve  v.  Michel 
(La.)  430. 

Primary  election  law  (Act  No.  49,  p.  66.  of 
190«)  held  not  to  infringe  Const.  1898,  art.  215. 
— State  ex  rel.  Labauve  v.  Michel  (La.)  430. 

Primary  Election  Law  (Act  No.  49,  p.  69,  of 
1906)  8  10,  held  not  to  violate  Const.  1898,  art. 
212.— State  ex  rel.  Labauve  v.  Michel  (La.)  430. 

Primary  Election  Law  (Act  No.  49,  p.  69,  of 
1906)  8  10,  is  not  unconstitutional  because  it  re- 
quires voters  at  primary  elections  to  promise 
that  they  will  support  the  nominees.— State  ex 
rel.  Labauve  v.  Michel  (La.)  430. 

Const.  1898.  arts.  200.  215,  held  not  to  require 
laws  respecting  nominations  to  make  certain 
modes  of  nominating  available  to  political  par- 
ties and  voters.— State  ex  rel.  Labauve  v.  Michel 
(La.)  430. 

Primary  Election  Law  (Act  No.  49,  p.  69,  of 
1906)  8  13,  held  not  to  violate  Const.  1898,  art. 
212.— State  ex  rel.  Labauve  v.  Michel  (La.)  430. 

Primary  Election  Law  (Act  No.  49,  p.  69,  of 
1906)  8  13,  held  not  to  violate  Const.  1898,  art. 
58. — State  ex  rel.  Labauve  v.  Michel  (La.)  430. 

Primary  Election  Law  (Act  No.  49,  p.  69,  of 
1906)  88  9,  10,  held  not  to  require  candidates  to 


make  any  declaration  as  to  party  affiliations 
and  to  make  no  provision  for  their  being  in- 
terrogated—State ex  rel.  Labauve  v.  Michel 
(La.)  430. 

8  3.    Count  of  vote*,  returns,  and  can- 


The  counting  of  votes  is  a  judicial  function 
only  in  so  far  as  made  such  by  special  statute. 
— Hagens  v.  Police  Jury  of  Caddo  Parish  (La.) 
676. 

8  4.  Contests. 

Under  Rev.  St.  8  1420,  the  judge  may  order 
the  ballot  box  to  be  opened  auu  its  contents 
examined  before  the  filing  of  a  suit  to  contest 
an  election.— Gonsoulin  v.  Decuir  (La.)  668;  In 
re  Le  Blanc,  Id. 

ELECTRICITY. 

Electric  companies  as  employers,  see  "Master 
and  Servant,"  88  2,  3. 

EMBEZZLEMENT. 

Where  a  laundress,  on  discovering  in  a  clothes 
basket  money  belonging  to  her  employer,  fraud- 
ulently converted  it,  she  was  guilty  of  embez- 
zlement, under  Qen.  St.  1908,  8  3311.— Neal  v. 
State  (Fla.)  845. 

EMINENT  DOMAIN. 

Examination  of  witnesses  in  condemnation  pro- 
ceeding, see  "Witnesses,"  8  2. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Corporations,"  8  3. 

8  1.   Nature,  extent,  aad  delegation  of 
power. 

The  right  of  a  municipality  to  take  or  damage 
private  property  for  public  use  is  no  different 
than  that  of  any  other  person  or  corporation 
having. the  right  of  eminent  domain.— City  of 
Jackson  v.  Williams  (Miss.)  551. 

8  2.  Compensation. 

•Under  Const.  1901,  8  235.  an  abutting  owner 
held  entitled  to  compensation  for  damage  from 
change  of  stceet  grade,  irrespective  of  his  own- 
ership of  the  fee  in  the  street.— Enterprise  Lum- 
ber Co.  v.  Porter  &  Newton  (Ala.)  773. 

•Measure  of  damages  to  property  not  taken 
stated.— Enterprise  Lumber  Co.  v.  Porter  & 
Newton  (Ala.)  773. 

In  a  suit  to  expropriate  a  right  of  way,  de- 
fendant is  entitled  to  adequate  compensation  for 
land  taken  and  damages  for  the  actual  diminu- 
tion in  the  sale  or  rental  value  of  land  not  tak- 
en.—Opelousas.  Gulf  &  N.  E.  Ry.  Co.  v.  St. 
Landry  Cotton  Oil  Co.  (La.)  810. 

•Under  Const.  §  17,  a  citizen  may  recover 
from  a  municipality  for  damages  to  abutting 
land  caused  by  a  change  of  grade  in  a  street.— 
City  of  Jackson  v.  Williams  (Miss.)  551. 

|  3.    Proceedings  to  take  property  and 
assess  oompersation. 

The  adjudicatee  at  a  judicial  sale  made  pend- 
ing an  expropriation  suit  has  a  standing  to  in- 
tervene, and  the  question  whether  he  is  in  de- 
fault in  complying  with  his  bid  cannot  be  de- 
cided as  an  incident  to  the  expropriation  suit. 
—Yazoo  &  M.  V.  R.  Co.  v.  Clarke  (La.)  17. 

•The  verdict  in  an  expropriation  suit  is  sub- 
ject to  amendment  on  appeal,  where  contrary 
to  the  weight  of  evidence.— Opelousas,  Gulf  & 
N.  E.  Ry.  Co.  v.  St.  Landry  Cotton  Oil  Co. 
(La.)  810. 

•Plaintiff  in  an  expropriation  suit  is  not  tax* 
able  with  the  per  diem  and  mileage  of  jurors.— 
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Opelouaas.  Gulf  &  N.  E.  Ry.  Co.  v.  St.  Landry 
Cotton  Oil  Co.  (La.)  810. 

•The  parish  wherein  an  expropriation  suit  is 
brought  is  not  taxable  with  the  per  diem  and 
mileage  of  jurors.— Opelousas,  Gulf  &  N.  E.  Ry. 
Co.  v.  St.  Landry  Cotton  Oil  Co.  (La.)  810. 

The  mileage  and  per  diem  of  the  jury  in  an 
expropriation  suit  are  not  costs  within  the  stat- 
ute making  provision  for  the  payment  of  the 
costs.— Opelousas,  Gulf  &  N.  E.  Ry.  Co.  v.  St 
Landry  Cotton  Oil  Co.  (La.)  810. 

The  general  law  (Act  135  of  1898).  relative 
to  the  compensation  of  jurors  and  the  taxing  of 
jury  costs  in  civil  cases  has  no  application  in  an 
expropriation  suit— Opelousas.  Gulf  &  N.  E. 
Ry.  Co.  v.  St.  Landry  Cotton  Oil  Co.  (La.)  810. 

i  4.    Remedies  of  owners  of  property. 

A  city  cannot  be  made  to  pay  for  the  value 
of  land  dedicated  by  the  owner  for  use  as  a 
public  street— Handlin  v.  City  of  New  Orleans 
(La.)  652. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTICEMENT. 

Of  servant,  see  "Master  and  Servant,"  |  12. 

ENTRY. 

Of  judgment,  see  "Judgment"  §  4. 
Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant" |  5. 

ENTRY,  WRIT  OF. 

See  "Ejectment";   "Real  Actions." 

EQUITABLE  ESTOPPEL 

See  "Estoppel."  S  2. 

EQUITABLE  MORTGAGES. 

See  "Mortgages,"  §  1. 

EQUITY. 

Equitable  asset  as  property  not  subject  to  exe- 
cution at  law,  see  "Execution."  8  1.  . 

Equitable  estoppel,  see  "Estoppel,"  §  2. 

Equitable  mortgage,  see  "Mortgages,"  §  1. 

Limitations  applicable  to  equitable  proceed- 
ings, see  "Limitation  of  Actions,"  $  1. 

Particular  tubjecU  of  equitable  jurisdiction  and 

equitable  remediet. 
See  "Account"  ;  "Cancellation  of  Instruments" ; 
"Discovery,"  §  1 ;  "Fraudulent  Conveyances"  ; 
"Injunction" ;   "Nuisance,"  5  1 !  "Partition," 
2 ;   "Quieting  Title" ;   "Receivers" ;  "Re- 
ormation  of   Instruments";    "Specific  Per- 
formance" ;  "Trusts." 
Laborers'  liens,  see  "Master  and  Servant,"  S  2. 

|   1.    Jurisdiction,  principle*,  and  max- 
ims. 

•Equity  cannot  give  relief  at  the  suit  of  one 
party  to  a  contract  on  the  ground  that  he  has 
made  an  improvident  contract.— Butterfield 
Lumber  Co.  v.  Guy  (Miss.)  78. 

|  2.   Parties  and  process. 

*A  motion  of  a  third  person  to  be  made  a 
party  complainant  in  a  suit  held  not  too  late.— 

Creegan  v.  Hynian  (Miss.)  952. 

♦Point  annotatt 


t  3.  Pleading. 

Where,  in  an  action  against  an  agent  for  an 
accounting,  the  discovery  sought  is  the  only 
ground  of  equitable  jurisdiction,  the  failure  to 
verify  the  bill  is  an  amendable  defect — Hall  t. 
McKellar  (Ala.)  460. 

Where  equity  has  jurisdiction  of  an  action  for 
an  accounting  against  an  agent,  wherein  the  dis- 
covery sought  is  merely  Incidental,  it  is  not 
necessary  that  the  bill  be  verified.— Hall  v.  Mc- 
Kellar (Ala.)  4G0. 

A  bill  to  remove  estate  to  equity  court  alleg- 
ing that  oratrix  was  the  sole  heir  of  decedent, 
being  his  daughter  and  only  child,  sufficiently 
alleged  her  to  be  his  legitimate  child. — Tillery 
Tillery  (Ala.)  582. 

A  bill  by  a  creditor  to  set  aside  chattel  mort- 
gages as  having  been  executed  in  fraud  of  the 
mortgagor's  creditors,  and  also  to  set  aside  a 
sale  and  transfer  of  the  same  property  as  bar- 
ing been  made  with  a  like  intent,  held  not  multi- 
farious.—Lamar  &  Rankin  Drug  Co.  v.  Jones 
(Ala.)  763. 

A  bill  by  a  creditor  to  set  aside  chattel  mort- 
gages, as  in  fraud  of  creditors,  and  a  sale  of  the 
same  chattels,  as  made  with  a  like  intent  need 
not  be  verified.— Lamar  &  Rankin  Drug  Co.  v. 
Jones  (Ala.)  763. 

A  demurrer  to  a  bill  is  properly  sustained 
where  some  of  the  grounds  of  the  demurrer  are 
well  assigned.— Lamar  &  Rankin  Drug  Co.  v. 
Jones  (Ala.)  763. 

•In  general  an  answer  in  equity  is  insuffi- 
cient that  does  not  confess  or  traverse  the  ma- 
terial allegations  of  the  bill,  in  so  far  as  tb>>j 
relate  to  the  answering  defendant ;  a  lit'  n. 
denial  not*  being  sufficient. — Prestridge  v.  Wal- 
lace (Ala.)  970. 

Where  a  demurrer  purported  to  attack  the 
entire  bill,  when  in  fact  it  only  questioned  a 
part  of  the  relief  asked,  it  was  properly  orer- 
ruled.— McDaniel  v.  Louisville  &  N.  R.  Co. 
(Ala.)  981. 

•Where  matters  set  up  in  a  cross-bill  are 
equally  available  by  answer,  the  cross-bill  is 
unnecessary.— Herrin  v.  Abbe  (Fla.)  183. 

•A  cross-bill  may  be  filed  before  hearinf. 
where  the  suit  as  instituted  is  insufficient  to 
bring  before  the  court  all  necessary  matters.— 
Herrin  v.  Abbe  (Fla.)  183. 

Averments  of  an  answer  in  equity,  not  except- 
ed to.  setting  up  good  affirmative  defense*,  w.ny 
be  established  by  proof,  though  the  answer  ob- 
tains matters  that  do  not  constitute  a  defense.— 
Braxton  v.  Liddon  (Fla.)  324. 

•That  a  bill  is  signed  by  a  member  of  the  bar 
as  solicitor,  and  not  counsel,  is  not  ground  for 
demurrer. — Tampa  8c  J.  Ry.  Co.  v.  Harris*.-! 
(Fla.)  592;   Same  v.  Anderson  (Fla.)  594. 

•Facts  alleged  in  a  bill  demurred  to  are  ad- 
mitted by  the  demurrer.— Eaton  v.  Kola  Lumber 
Co.  (Miss.)  70. 

A  bill  for  the  cancellation  of  a  claim  tn 
standing  timber  and  for  an  injunction  restrain- 
ing claimant  from  removing  the  timber  held  to 
state  a  cause  of  action. — Eaton  v.  Kola  Luml  ^ 
Co.  (Miss.)  70. 

•A  cross-bill  which  is  in  fact  an  original  b:ll 
held  demurrable  under  Code  1906,  §  587.— Dis- 
trict Grand  Lodge  U.  O.  O.  F.  Leonard 
(Miss.)  532. 

The  allowance  of  an  amendment  to  a  bill  by 
expressly  waiving  answer  under  oath  held  im- 
proper after  a  verified  answer  has  been  Inter- 
posed.—Creegan  v.  Hyman  (Miss.)  952. 

i  4.  Evidence. 

•Where  the  object  of  the  bill  is  to  reform  a 

lease  for  an  alleged  mistake  therein,  the  aa- 

d.   See  syllabus. 


swer  under  oath  being  waived,  and  It  being  de- 
nied that  any  mistake  occurred,  complainant 
must  show  such  mistake.— Indian  River  Mfg. 
Co.  t.  Wooten  (Fla.)  185. 

I  5.    Decree  and  enforcement  thereof. 

Defendants  against  whom  a  decree  pro  con- 
fesso has  been  entered  held  entitled  to  notice  of 
a  subsequent  amendment  to  the  complaint,  ex- 
cept where  applied  for  at  the  hearing  in  term, 
where,  under  rule  40  no  notice  is  necessary. — 
Howton  v.  Jordan  (Ala.)  234. 

A  decree  pro  confesso  is  not  an  admission  that 
the  complainant  is  entitled  to  equitable  relief, 
unless  authorized  by  the  allegations  of  the  bill.— 
Johnson  v.  Hataway  (Ala.)  760. 

A  petition  in  the  nature  of  a  bill  of  revivor 
to  enforce  a  decree  directing  the  abatement  of 
a  nuhlic  nuisance  filed  against  an  assignee  of 
defendant  in  the  decree  need  not  allege  that  the 
assignee  had  notice  of  the  decree. — Deer  v.  State 
(Ala.)  848. 

Resident  citizens  of  a  town  held  entitled  to 
file  in  the  name  of  the  state  by  themselves  as 
relators  a  petition  to  enforce  a  decree  abating 
a  public  nuisance.— Deer  v.  State  (Ala.)  848. 

Under  Equity  Rule  42  where  a  bill  is  amend- 
ed after  answer  without  an  order  permitting 
it,  a  decree  pro  confesso  and  final  decree  against 
defendant  is  not  authorized  on  his  failure  to  an- 
swer the  bill  as  so  amended.— International 
Kaolin  Co.  v.  Vause  (Fla.)  8. 

Where  several  defendants  are  joined  in  a  bill 
and  a  pro  confesso  taken  against  one,  plaintiff 
is  not  entitled  to  final  judgment  against  him, 
if  the  trial  of  the  issues  raised  by  the  answering 
defendants  establish  his  nonliability. — Kennedy 
v.  East  Union  Lumber  &  Mfg.  Co.  (Miss.)  625. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 


ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  §  1. 
Of  courts,  see  "Courts,"  i  2. 
Of  highways,  see  "Highways."  §  1. 
Of  railroads,  see  "RauroadV'  fi  3. 
Of  trusts,  see  "Trusts,"  fi  2. 


ESTATES. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion" ;   "Executors  and  Administrators." 
Estates  for  years,  see  "Landlord  and  Tenant." 
Tenancy  in  common,  see  "Tenancy  in  Common." 


ESTOPPEL 

By  judgment,  see  "Judgment,"  fifi  8,  9. 

Of  tenant  to  dispute  title  of  landlord,  see  "Land- 
lord and  Tenant,"  fi  1. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," fi  7. 

To  claim  exempt  property,  see  "Exemptions," 
fi  3. 

To  take  appeal,  see  "Appeal  and  Error,"  fi  3. 

|   1.   By  deed. 

•Where  vendor  warrants  the  premises  free  of 
mortgage,  he  cannot  set  up  against  vendee  a 
title  subsequently  acquired  on  foreclosure  of  a 
mortgage  warranted  against.— Wells  v.  Black- 
man  (La.)  437. 

*  Point  annotate 


EX.  1077 

Where  the  survey  of  streets  by  the  city  sur- 
veyor and  the  maps  show  that  a  street  is  pub- 
lic and  the  owner  of  a  block  of  land  bounding 
thereon  referred  to  and  made  use  of  these 
maps,  he  is  bound  thereby.— Handlin  v.  City  of 
New  Orleans  (La.)  652.  4 

fi  2.  Equitable  estoppel. 

•The  equitable  doctrine  of  estoppel  in  pais 
has  no  application  to  the  legal  title  to  land  in 
a  court  of  law.— Stodenmeyer  v.  Hart  (Ala.) 
488. 

•One  who  acts  in  ignorance  of  his  rights  is 
not  estopped  to  claim  property  which  belongs 
to  him  by  acting  as  an  expert  or  appraiser  in 
partition,  wherein  such  property  is  divided 
among  others. — Wells  v.  Blnckman  (La.)  437. 

•Where,  in  partition  proceedings  and  in  other 
suits,  a  block  of  plaintiff's  land  was  described 
by  him  as  bounded  by  a  public  street,  the  dec- 
larations in  the  deed  and  the  averments  in  the 
petitions  bind  the  owner. — Handlin  v.  City  of 
New  Orleans  (La.)  652. 

•Plaintiff  held  estopped  to  attack  the  title  of 
the  purchaser  from  her  grantee.— Lognion  v. 
Fontenot  (La.)  014. 

A  stockholder  in  a  suit  against  the  corpora- 
tion cannot  complain  of  its  failure  to  comply 
with  certain  requirements  of  law,  when  the 
question  is  at  issue  between  the  state  and  the 
corporation,  and  when  the  chief  obstacle  to 
such  compliance  comes  from  the  course  of  con- 
duct which  he  himself  pursues,  and  the  conse- 
quent inability  of  the  corporation  for  the  time 
being  to  raise  the  necessary  capital.— Von 
Schlemmer  v.  Keystone  Life  Ins.  Co.  (La.)  991. 

•A  stockholder  in  a  suit  against  the  corpora- 
tion cannot  complain  of  its  failure  to  collect 
subscriptions  to  capital  stock,  when  he  himself 
is  delinquent,  and  suit  has  been  filed  against 
him  to  compel  payment,  which  suit  he  is  con- 
testing.—Von  Schlemmer  v.  Keystone  Life  Ins. 
Co.  (La.)  991. 

In  an  action  for  failing  to  deliver  goods  under 
a  contract  of  sale,  the  seller  held  estopped  from 
setting  up  the  fact  that  the  goods  were  not  and 
could  not  be  manufactured  on  account  of  causes 
arising  after  they  should  have  been  in  actual 
existence  and  when  charges  were  being  paid 
him  on  their  actual  existence.— American  Steel 
Hoop  Co.  v.  Searles  Bros.  (Miss.)  41L 


EVIDENCE. 

See  "Discovery" ;  "Witnesses." 

Applicability  of  instructions  to  evidence,  see 
"Trial,"  fi  4. 

Conformity  of  judgment  to  proofs,  see  "Judg- 
ment," fi  3. 

Error  in  admission  of  cured  by  subsequent  rul- 
ings, see  "Criminal  Law,"  fi  31. 
uestions  of  fact  for  jury,  see  "Trial,"  fi  3. 
eception  at  trial,  see  "Criminal  Law,"  fi  19; 
"Trial."  fi  1. 

At  to  particular  facta  or  itavet. 
See  "Adverse  Possession,"  {  2;   "Death,"  fi  1; 

"Domicile"  ;  "Marriage"  ;  "Mortgages,"  fi  1 ; 

"Partnership,"  fi  1;  "Payment,"  fi  2. 
Authority  of  agent,  see  "Principal  and  Agent," 

fi  L 

Constitutionality  of  statute,  see  "Constitutional 
Law,"  §  1. 

Construction  of  contract,  see  "Contracts,"  fi  2. 
Contributory  negligence  of  passenger,  see  "Car- 
riers." fi  8. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  fi  4. 

Undue  influence  in  procuring  making  of  will, 
see  "Wills."  fi  2. 

i.  See  syllabus. 
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In  actions  by  or  against  particular  classes  of 
persons. 

See  "Brokers,"  5  3;  "Carriers,"  §§  2,  7,  8; 
"Infants,"  §  2 ;  "Master  and  Servant,"  §  10, 
12;  "Municipal  Corporations,"  g  6;  "Rail- 
roads," §  7. 

Foreign  corporation,  see  "Corporations,"  §  5. 
Insurance  company,  see  "Insurance,"  §  9. 
Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," §  1. 

In  particular  civil  action*  or  proceedings. 

See  "Account,  Action  on";  "Assault  and  Bat- 
tery," §  1;  "Ejectment,"  §  1;  "Libel  and 
Slander,"  5  4;  "'Quieting  Title,"  8  2:  "Ref- 
ormation of  Instruments,"  8  2;  "Specific 
Performance,"  §  4. 

Equity,  see  "Equity,"  8  4. 

For  breach  of  contract,  see  "Contracts,"  8  4. 

For  compensation  of  broker,  see  "Brokers,"  8  3. 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  8  6, 

For  death  or  injuries  to  animals  caused  by  oper- 
ation of  railroad,  see  "Railroads,"  8  7. 

For  enticement  of  servant,  see  "Master  and 
Servant,"  8  12. 

For  misdelivery  of  goods  shipped,  see  "Car- 
riers," 8  2. 

For  negligent   transmission  of   telegram,  see 

"Telegraphs  and  Telephones,"  8  1. 
For  overflow,  see  "Waters  and  Water  Courses," 

For  personal  Injuries,  see  "Carriers."  88  7,  8; 
"Master  and  Servant,"  8  10:  "Municipal 
Corporations,"  I  6;   "Street  Railroads,"  8  L 

For  price  of  goods  sold,  see  "Sales,"  f  6. 

For  wrongful  cutting  of  timber,  see  "Logs  and 
Logging. 

On  detinue  bond,  see  "Detinue." 
On  insurance  policy,  see  "Insurance."  |  9. 
On  note,  see  "Bills  and  Notes,"  8  5. 
To  lay  out  highway,  see  "Highways,"  8  1. 
Will  contest,  see  "Wills,"  8  3. 

In  criminal  prosecution*. 
See  "Arson":    "Assault  and  Battery,"  8  2; 
"Criminal  Law,"  88  7-16;    "Homicide."  88 
5-7 ;  "Larceny,"  8  2 ;  "Lewdness" ;  "Rape," 

For  carrying  concealed  weapon,  see  "Weapons." 
For  trespass  after  warning,  see  "Trespass,"  8  3. 
For  unlawful  cohabitation,  see  "Lewdness." 
Instructions  as  to  in  criminal  prosecution,  see 

"Criminal  Law,"  8  24. 
Offenses  against  liquor  law,  see  "Intoxicating 

Liquors,"  8  4. 

Review  and  procedure  thereon  in  appellate 
court*. 

See  "Appeal  and  Error,"  8  16. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  6  19;  "Criminal  Law,"  8  40;  "Homi- 
cide," 8  17. 

Judicial  notice  of  record  in  former  appeal,  see 
"Appeal  and  Error,"  8  8. 

Parties  entitled  to  allege  error  as  to  rulings  on, 
see  "Appeal  and  Error,"  6  13. 

Review  of  discretionary  rulings  on,  see  "Ap- 
peal and  Error,"  88  15,  40. 

Review  of  rulings  on  as  dependent  on  assign- 
ment of  errors,  see  "Appeal  and  Error,"  8  9. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
"Appeal  and  Error,"  8  4. 

Review  of  rulings  on  as  dependent  on  record  on 
appeal  or  writ  of  error,  see  "Criminal  Law," 

8   1.   Judicial  notice. 

The  courts  will  take  judicial  notice  as  a  mat- 
ter of  common  knewledge  that  when  speaking 
of  shingles,  "5x16"  means  5  inches  wide  and  16 
inches  long.— Birmingham  &  A.  R.  Co.  v.  Mad- 
dox  &  Adams  (Ala.)  780. 


It  is  a  matter  of  judicial  knowledge  that  the 
trial  docket  is  used  by  the  judge  for  making 
memoranda  of  orders  and  judgments  rendered 
in  pending  cases,  and  that  judgments  are  writ- 
ten in  the  book  in  which  is  kept  the  minutes  of 
each  day's  proceedings  during  the  term  and  th* 
orders  and  judgments  in  the  order  in  which  they 
are  entered,  which  book  is  the  sole  memorial  of 
their  existence.— Winn  v.  McCraney  (Ala.)  834. 

Where  a  freight  bill  contained  the  words 
"Consignee,  Organ  Power  Company,  O  N  Pat- 

ton-Rubush  M.  House,"  the  letters  "O  N"  sig- 
nified "order  notify,"  and  hence  the  carrier  was 
guilty  of  a  misdelivery  in-  delivering  the  ship- 
ment to  the  person  to  be  notified  without  sur- 
render of  the  bill  of  lading.— Alabama  Great 
Southern  R.  Co.  v.  Organ  Power  Co.  (Miss.i 
254. 

8  2.    Relevancy,  materiality,  and  com- 
petency in  general. 

•In  a  proceeding  to  lay  out  a  highway,  the 
tax  assessment  book  for  the  county  was  admis- 
sible on  the  question  of  the  value  of  the  land 
sought  to  be  taken.— Gayle  ▼.  Court  of  County 
Com'rs  (Ala.)  261. 

•In  an  action  by  a  corporation  on  a  stock 
subscription,  a  declaration  by  the  subscriber 
held  inadmissible.— Planters'  &  Merchants'  In- 
dependent Packet  Co.  v.  Webb  (Ala.)  977. 

Foundation  must  first  be  laid  for  the  admis- 
sion of  evidence  as  a  part  of  the  res  gests-.— 
Schlater  v.  Le  Blanc  (La.)  921. 

•In  an  action  for  the  death  of  a  child  ran 
over  by  defendant's  passenger  train,  evidence 
of  experiments  made  at  the  place  of  the  acci- 
dent, at  the  same  time  of  day,  and  under  simi- 
lar climatic  conditions,  tending  to  show  the  dis- 
tance at  which  a  child  the  same  size  as  the  on* 
killed  could  be  seen  on  the  track,  held  admis- 
sible.—Harrison  v.  Southern  Ry.  Co.  (Miss.) 
406. 

8  3.   Best  and  secondary  evidence. 

•Where  a  witness  had  testified  as  to  the  vsl- 
ue  of  his  land,  his  testimony  on  cross-examina- 
tion as  to  what  price  he  had  assessed  it  was 
not  objectionable  because  secondary  evidence 
of  the  assessment. — Gayle  v.  Court  of  County 
Com'rs  (Ala.)  261. 

Secondary  evidence  of  the  contents  of  de- 
fendant's books  of  account  held  improperly  re- 
ceived.—Alabama  Iron  Co.  v.  Smith  (Ala.)  475. 

•Parol  evidence  is  admissible  to  defeat  a  de- 
mand for  fruit  and  revenues  of  real  estate  con- 
veyed.—O'Quin  v.  Russell  (La.)  100. 

•Parol  evidence  is  inadmissible  to  prove  a 
transfer  of  real  estate  or  to  take  the  debt  of  a 
decedent  out  of  prescription.— O'Quin  v.  Russell 
(La.)  100. 

8  4.  Admissions. 

An  answer  to  a  supplemental  and  amend*! 
petition  raising  a  new  issue  cannot  be  used  as 
an  admission  in  the  original  proceedings. — Vigu- 
erie  v.  Mrs.  E.  D.  Burguieres  Planting-  Co. 
(La.)  114. 

8  5.  Declarations. 

In  ejectment,  where  defendants  claimed  by  in- 
heritance from  H.,  declarations  of  H.  before 
his  death  held  admissible  as  declarations  against 
interest.— Knight  v.  Hunter  (Ala)  235. 

In  a  petitory  action  wherein  both  parties  claim 
title  through  the  original  patentee,  the  decla- 
ration of  the  appearers  to  a  notarial  act  con- 
firmatory of  plaintiff's  title  that  they  are  the 
children  and  heirs  of  the  patentee  held  not  evi- 
dence as  against  defendant  in  possession. — Trel- 
lieu  Cypress  Lumber  Co.  v.  Albert  Hansen  Lum- 
ber Co.  (La.)  699. 


•Point  annotated.  See  syllabus. 


In  an  action  for  separation,  defendant  hus- 
band cannot  prove  the  occasion  for  his  conduct 
by  a  statement  made  by  him  to  "witness  as  to 
the  effect  of  indiscretions  by  his  wife  on  him. — 
Schlater  v.  Le  Blanc  (La.)  921. 

f  6.  Hearsay. 

Testimony  of  one  having  actual  knowledge  of 
a  timber  alleged  to  have  caused  the  injury  held 
essential  to  the  admission  of  the  testimony  of 
one  who  was  called  to  testify  regarding  it  with- 
out personal  knowledge  as  to  its  identity.— 
Alabama  Great  Southern  R.  Co.  v.  Vail  (Ala.) 
587. 

•Evidence  which  appears  to  be  hearsay  should 
be  excluded.— Moore  v.  Maxwell  &  Delhomme 
(Ala.)  755. 

Certain  evidence  held  not  inadmissible  as  hear- 
say.—Gainesville  &  Gulf  R.  Co.  v.  Peck  (Fla.) 
1019. 

|   7.  Documentary  evidence. 

*In  an  action  on  assignments  of  wages,  where 
plaintiff  testified  that  defendant's  superintend- 
ent had  agreed  to  turn  over  to  him  the  wages 
of  defendant's  employes  if  plaintiff  would  feed 
them  and  procure  written  orders  from  the  em- 
ployes, the  written  orders  procured  were  prop- 
erly admitted  in  evidence.— Alabama  Iron  Co. 
t.  Smith  (Ala.)  475. 

•In  an  action  on  assignments  of  wages,  evi- 
dence of  accounts  due  plaintiff  for  merchandise 
from  the  assignors  held  properly  admitted.— 
Alabama  Iron  Co.  v.  Smith  (Ala.)  475. 

In  an  action  for  injuries  to  colts  by  defend- 
ant's train,  the  tax  records  for  a  certain  year 
were  properly  excluded  on  the  question  of  the 
value  of  the  colts,  where  it  did  not  appear  that 
the  assessment  for  that  year  was  given  by  plain- 
tiff, or  that  it  included  the  colts  in  question.— 
Nashville,  C.  &  St  L.  Ry.  v.  Garth  (Ala.)  583. 

Recorders  certifying  to  the  recording  of  acts 
in  their  offices  should  state  the  dates  of  the  re- 
cording as  well  as  the  books  in  which  the  re- 
cording was  made.— Trellieu  Cypress  Lumber 
Co.  r.  Albert  Hansen  Lumber  Co.  (La.)  699. 

t  8.    Parol  or  extrlnsie  evidence  affect- 
ing writings. 

•In  an  action  on  a  policy  of  insurance,  parol 
evidence  held  admissible  to  explain  a  receipt  for 
the  initial  premium  offered  in  evidence  by  plain- 
tiff.— Batson  v.  Fidelity  Mat  Life  Ins.  Co. 
(Ala.)  578. 

•Statements  by  grantee  prior  to  conveyance 
to  him  as  to  the  true  consideration  thereof  held 
inadmissible.— Herrin  v.  Abbe  (Fla.)  183. 

•Where  a  deed  recites  a  consideration  of  $1 
and  other  valuable  considerations,  the  true  con- 
sideration may  be  shown  by  parol.— Herrin  v. 
Abbe  (Fla.)  183. 

•Under  a  provision  in  a  conveyance  that  the 
premises  are  conveyed  subject  to  all  liens  and 
mortgages,  evidence  as  to  the  true  consideration 
does  not  vary  the  provision  making  the  convey- 
ance subject  to  incumbrances. — Herrin  v.  Abbe 
(Fla.)  183. 

•Parol  testimony  is  not  generally  admissible 
to  varv  a  written  agreement.— Porter  v.  Sims 
Co.  (Fla.)  420. 

To  render  evidence  of  a  subsequent  parol 
agreement  admissible  to  vary  a  written  con- 
tract, such  subsequent  agreement  must  be 
founded  on  consideration.— Porter  v.  Sims  Co. 
(Fla.)  420. 

•Parol  evidence  is  admissible  to  show  that 
abbreviated  expressions  and  figures  in  a  tele- 
gram have  a  recognised  meaning  in  the  business 
to  which  the  telegram  relates.— Western  Union 
Telegraph  Co.  v.  Merritt  (Fla.)  1024. 


•Recollection  of  a  i 
nessed  by  an  authen 
conclusive  proof  of  frs 
vail  against  the  term 
Blackman  (La.)  437. 

To  open  the  door  b 
tradict  a  written  act, 
alleged  and  proved,  oi 
that  he  has  the  evidenc 
pose  and  will  offer  it. 
ber  Co.  v.  Peterson  (Li 

•Where  deeds  given 
their  terms  based  sol< 
action  of  trespass  on 
ants  fraudulently  repr 
contract  with  another  i 
would  guarantee  perf< 
tainable,  since  its  eff 
the  written  contract  su 
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I  9.    Opinion  evide 

•Proof  of  experience 
a  certain  class  of  tim 
cumstances  held  su  filch 
of  his  evidence  as  to  n 
handling  timbers  wh 
Southern  R.  Co.  v.  Vi 

•Cross-examination  o 
plaintiff  knew  of  defe 
title  held  improper—  L 
775. 

§  10.  Weight  and  a 

•It  is  sufficient  if  t 
gation  be  proven.— Gu« 
(La.)  917. 

•Juries  cannot  arh 
mony  which  is  unimpi 
all  circumstances  of  tl 
C.  R.  Co.  v.  Jackson 

EXAMI 

Of  witnesses  in  generi 

EXCEI 

Necessity  for  purpose 
and  Error,"  §  4;  "( 

Taking  exceptions  at  t 
§  20;  "Trial,"  §  1. 

To  pleading,  see  "Plea 

EXCEPTIOI 

Necessity  for  purpose 
and  Error,"  §8,4,  8 

8  1.   Nature,  form, 
eral. 

•Where  a  bill  of  e 
construction  which  w 
which  will  support  the 
be  adopted. — Kabaae  \ 
fectionery  Co.  (Ala.) 

8  2.    Settlement,  si 

•Where  an  order  gr 
journment  to  file  a  bill 
August  27,  1907,  and 
made  November  20tt 
showing  it  was  withii 
Cotton  Mills  v.  Alston 

Under  Civ.  Code  18 
attorneys  signed  a  bill 
approved  and  signed  bj 
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lish  Mfg.  Co.  (Ala.)  7C 

Code  1908,  H  606, 
bills  of  exceptions,  in 


•Point  annotated.  Sea  syllabus. 
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chancery  courts,  contemplate  the  taking  down 
of  the  proceedings  by  unofficial  stenographers, 
since  chancery  courts  had  no  official  stenog- 
raphers when  the  sections  were  passed.— Jami- 
son v.  Jamison  (Miss.)  83. 

Under  Code  1906.  §  606,  which  includes  sec- 
tion 797,  and  relates  to  the  settling  of  bills 
of  exceptions,  held,  that  chancellors  have  the 
same  powers  as  circuit  judges  to  extend  the 
time  for  presentation  of  bills  of  exceptions- 
Jamison  v.  Jamison  (Miss.)  83. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  8  8. 

For  causing  death,  see  "Death,"  §  2. 

For  ejection  of  passenger,  see  "Carriers,"  §  9. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment";  "Garnishment";  "Judicial 
Sales." 

Execution  sale  to  satisfy  cost,  see  "Costs,"  §  4. 
Exemptions,  see  "Exemptions";  "Homestead." 
In  equity,  see  "Equity,   §  5. 
Of  deed,  see  "Deeds/*  §  1. 
Seizure  of  interest  of  partner  as  dissolving  part- 
nership, see  "Partnership,"  §  4. 

§  1.    Property  subject  to  execution. 

•An  equitable  asset  of  a  debtor  can  be  reached 
only  in  equity,  and  is  not  subject  to  levy  under 
an  execution  at  law.— Thalbeimer  v.  Tischler 
(Fla.)  514. 

▲  lease  held  not  to  give  lessee  such  an  interest 
in  the  leased  premises  as  could  be  sold  under 
an  execution  at  law,  but  that  the  same  can  only 
be  sold  under  a  decree  in  equity.— Thalheimer  v. 
Tischler  (Fla.)  514. 

That  an  heir  has  filed  suit  to  compel  colla- 
tion is  not  an  "executed"  right  rendering  the 
suit  subject  to  seizure,  but  the  right  is  ^'exe- 
cuted" only  after  judgment  is  rendered.— Cham- 
pagne v.  Bloch  Bros.  (La.)  207;  In  re  Cham- 
pagne, Id. 

The  right  of  an  heir  to  sue  for  collation  is  a 
personal  right  not  subject  to  seizure  and  sale.— 
Champagne  v.  Bloch  Bros.  (La.)  207;  In  re 
Champagne,  Id. 

f  2.  Lien,  levy  or  extent,  and  custody 
of  property. 

The  objection  that  the  sheriff  has  seized  im- 
movable property  before  having  exhausted  the 
movable  comes  too  late  when  made  for  the  first 
time  after  the  property  has  been  advertised  for 
sale.— Schwann  v.  Sanders  (La.)  573. 

I  3.    Stay,  quashing,  vacating,  and  re- 
lief against  execution. 

Under  Code  Prac.  §  304,  on  dissolution  of  an 
injunction  directed  against  the  execution  of  a 
money  judgment,  the  judge  may  allow  attor- 
ney's fees  as  damages,  to  an  amount  not  ex- 
ceeding 20  per  cent,  of  the  judgment.— Rivet  v. 
George  M.  Murrell  Planting  &  Mfg.  Co.  (La.) 
210. 

Statutory  damages  may  be  allowed  on  the  dis- 
solution of  an  injunction  against  the  sale  of 
specific  property  seized  under  a  writ  of  fieri 
facias.— Rivet  v.  George  M.  Murrell  Planting  & 
Mfg.  Co.  (La.)  210. 

|  4.  Sale. 

♦The  advertisement  for  execution  sale  held 
sufficient.— Schwann  v.  Sanders  (La.)  573. 


EXECUTIVE  POWER. 

See  "Constitutional  Law,"  |  2. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";  "Wills." 

Pleading  defenses  in  general  in  action  against 
administrator,  see  "Pleading,"  |  2. 

Review  of  final  accounting  by  administrator  as 
dependent  on  amount  in  controversy,  see  "Ap- 
peal and  Error,"  §  2. 

Right  to  maintain  action  for  wrongful  death, 
see  "Death,"  |  2. 

Testamentary  trustees,  see  "Trusts." 

Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  §  1. 

§   1.   Appointment,     qualification,  and 

tenure. 

It  is  no  ground  for  the  removal  of  administra- 
tors that  one  of  them  withdrew  funds  in  the 
hands  of  the  factor  of  the  estate  and  failed  to 
deposit  the  same  in  a  bank  as  money  of  the  es- 
tate, where  the  funds  so  withdrawn  were  claim- 
ed by  the  administrator  as  her  own. — Hansel! 
v.  Hickox  (La.)  784. 

It  is  no  ground  for  removal  of  an  adminis- 
trator that  an  application  for  leave  to  sell  prop- 
erty was  made  which  was  denied  by  the  court. 
—Hansel]  v.  Hickox  (La.)  784. 

Payments  of  claims  of  heirs  against  the  es- 
tate held  not  ground  for  removal  of  the  admin- 
istrator, even  though  the  amount  paid  was  ex- 
aggerated or  even  fictitious.— Hansell  v.  Hickox 
(La.)  784. 

Payments  made  by  administrators  in  cultiva- 
tion and  reaping  a  crop  already  planted  on  lamls 
of  the  estate  are  no  ground  for  removal  of  the 
administrators,  though  made  without  an  order 
of  the  court.— Hansell  v.  Hickox  (La.)  784. 

It  is  no  ground  for  removal  of  the  adminis- 
trator that  payments  have  been  made  without 
an  order  of  court,  especially  where  the  payment* 
are  made  to  discharge  the  estate  from  legal 
charges.— Hansell  v.  Hickox  (La.)  784. 

Where  an  heir  before  her  appointment  as  ad- 
ministrator withdrew  from  the  hands  of  the 
factor  of  the  intestate  certain  funds  standing 
to  the  credit  of  the  deceased  on  the  factor's 
books,  claiming  that  they  belonged  to  ber.  hrld 
not  ground  for  her  removal  as  administrator. 
—Hansell  v.  Hickox  (La.)  784. 

Heirs  appointed  as  administrators  held  not  to 
be  removed  on  the  ground  that  property  of  the 
succession  was  not  entered  on  the  inventory.— 
Hansell  v.  Hickox  (La.)  784. 

Under  Code  1906,  J  2006.  relating  to  appoint- 
ment of  executors  of  foreign  wills,  hrld,  that 
the  court  must  appoint  the  executors  named  in 
the  will  if  they  are  legally  qualified  to  serve 
under  the  laws  of  the  state.— Heard  v.  Dren- 
nen  (Miss.)  243. 

J  2.   Collection  and  management  of  es- 
tate. 

•In  general  an  administrator  is  alone  au- 
thorized to  demand,  receive,  collect,  disburse, 
and  distribute  the  personal  assets  of  tbe  estate. 
— Tillery  v.  Tillery  (Ala.)  582. 

I  3.    Allowances  to  lurririnx  wife,  naa- 
band,  or  children. 

The  contention  that  real  estate  purchased  with 
money  received  by  the  widow  under  Rev.  Civ. 
Code,  art.  3252.  belonged  to  the  children.  *<U 
untenable.-Teddlie  v.  Riser  (La.)  688. 

i  4.    Allowance  and  payment  of  claims. 

The  homologation  of  a  provisional  account,  fil- 
ed by  an  administrator,  in  which  he  seeks  an- 


•  Point  annotated.  See  syllabus. 
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thority  to  pay  out  of  the  funds  of  the  succes- 
sion the  interest-bearing  debts  up  to  the  date 
of  the  filing  of  the  account,  does  not  cut  off  a 
creditor  from  demanding  interest  on  his  claim 
from  the  filing  of  the  account  to  the  date  of  the 
actual  payment.— Succession  of  Howell  (La.) 
933. 

Under  Ann.  Code  1892,  8  1933,  an  action  can- 
not be  maintained  on  a  note  against  the  admin- 
istrator of  the  deceased  maker,  where  the  note 
has  not  been  probated  within  the  time  fixed- 
Johnson  v.  Success  Brick  Machinery  Co.  (Miss.) 
957. 

I  5.    Distribution  of  estate. 

Under  Civ.  Code,  art.  3252,  granting  to  the 
widow  or  children  in  necessitous  circumstances 
"money"  and  not  "land,"  the  administrator  of 
the  father's  succession  is  without  power  to 
transfer  land  to  the  children  by  an  allotment 
or  a  dation  en  paiement  to  them  in  lieu  of  mon- 
ey, and  the  mother  cannot  legally  bind  the  min- 
ors to  accept  title  to  the  land  without  their 
consent.— Warner  v.  Hall  &  Legan  Lumber 
Co.  (La.)  108. 

|  6.    Sales  and  conveyances  under  order 
of  court. 

*A  purchaser  at  a  succession  sale  to  pay  debts 
not  duly  advertised  cannot  be  forced  to  accept  a 
subsequent  ratification  thereof  tendered  by  the 
heirs  never  put  in  possession.— Succession  of 
Gairnes  (La.)  217. 

If  the  titles  conveyed  by  a  judicial  sale  be 
bad.  the  adjudicatee  cannot  be  forced  to  accept 
a  subsequent  ratification  by  the  heirs.— Succes- 
sion of  Gairnes  (La.)  217. 

•Order  appointing  an  administrator,  and  di- 
recting that  the  property  be  sold  to  pay  debts,  is 
so  far  conclusive  as  to  protect  the  title  acquired 
by  the  purchaser  from  attacks  by  the  minor 
heirs.— Granger  v.  Hebert  (La.)  1012. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  §  2. 

For  ejection  of  passenger,  see  "Carriers,"  5  9. 
For  trespass  to  real  estate,  see  "Trespass,"  §  2. 

EXEMPLIFICATIONS. 

As  evidence,  see  "Evidence,"  S  7. 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  §  2. 

S   1.   Nature  and  extent. 

Exemptions  are  to  be  liberally  construed  in 
favor  of  the  citizen  head  of  a  family. — Giimore 
v.  Brown  (Miss.)  840. 

|  2.   Waiver  or  forfeiture. 

Where  property  exempted  from  seizure  under 
Code  Prac.  art.  644  and  the  statutes  amenda- 
tory thereof  has  been  pledged,  it  may  be  seized 
in  foreclosure  of  the  pledge.— Kyle  v.  Sigur  (La.) 
910;   In  re. Kyle,  Id. 

ft  3.   Protection    and    enforcement  of 
rights. 

•Facts  held  to  estop  a  debtor  from  claiming 
certain  property  as  exempt.— Rivet  v.  George  M. 
Murrell  Planting  &  Mfg.  Co.  (La.)  210. 


EXPERIMENTS. 

In  presence  of  jury  in  criminal  prosecution,  see 
"Criminal  Law,"  S  18. 


EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence."  §  9. 
In  criminal  prosecutions,  see    Criminal  Law," 
i  13. 


EX  POST  FACTO  LAWS. 

Retroactive  operation  of  statutes,  see 
utes,"  §  5. 

EXPRESS  COMPANIES. 

License  of,  see  "Licenses." 


'Stat- 


See  "Brokers' 


FACTORS. 

"Principal  and  Agent.': 


FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

8  1.   Civil  liability. 

In  an  action  for  false  imprisonment  against 
a  justice  of  the  peace  and  the  sureties  on  his 
official  bond,  the  complaint  held  to  state  a 
cause  of  action.— Smith  v.  Roebuck  (Ala.)  455. 

In  an  action  against  a  justice  of  the  peace 
and  the  sureties  on  his  official  bond  for  false 
imprisonment,  certain  pleas  held  defective  in 
failing  to  aver  defendant's  jurisdiction  of  the 
subject-matter  and  of  the  person  of  plaintiff.— 
Smith  v.  Roebuck  (Ala.)  455. 

In  an  action  against  a  justice  of  the  peace 
and  the  sureties  on  his  official  bond  for  false 
imprisonment,  certain  pleas  held  defective  as 
failing  to  identify  the  act  relied  on  as  a  justi- 
fication with  the  wrongs  counted  on  for  re- 
covery.—Smith  v.  Roebuck  (Ala.)  455. 

FALSE  PRETENSES. 

•Under  facts  held  one  was  guilty  of  obtaining 
money  under  false  pretenses.— Young  v.  State 
(Ala.)  580. 

•"False  pretense"  defined.— Young  v.  State 
(Ala.)  580. 

FEES. 

In  foreclosure  proceedings,  see  "Mortgages," 
§  5. 

Of  sheriff  or  constable,  see  "Sheriffs  and  Con- 
stables," S  1. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  §S  7,  10. 

FENCES. 

In  an  action  for  a  statutory  penalty  for  the 
destruction  of  a  fence  across  a  spur  track  main- 
tained by  the  defendant  railroad  company  un- 
der a  contract,  held,  that  the  question  of  ad- 
verse possession  was  not  in  issue.— Illinois  Cent. 
R.  Co.  v.  Sanders  (Miss.)  241. 

FERTILIZERS. 

Right  to  lien  on  crops  for,  see  "Agriculture." 

FILING. 

Bill  of  exceptions,  see  "Exceptions.  Bill  of,"  g  2. 
Cross-bill  in  equity,  see  "Equity,"  8  3. 


•Point  annotated.  See  syllabus. 
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FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  f  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error/'  §  16. 
Setting  aside,  aee  "New  Trial,"  8  1. 
Special  findings  of  fact  in  criminal  prosecution, 

-ee  "Criminal  Law,"  f  5. 

FIRE  INSURANCE. 

See  "Insurance,"  §  9. 

FIRES. 

See  "Arson." 

Caused  by  operation  of  railroad,  aee  "Bail- 
roads,"  §  8. 

Ground  for  new  trial  in  action  for  damages 
from,  see  "New  Trial,"  §  1. 

FISH. 

See  "Game.'* 

Authority  of  oyster  commission  to  deny  valid- 
ity of  sale  by  state  of  lands  suitable  for  oyster 
beds,  see  "Public  Lands,"  §  2. 

Under  Civ.  Code  1886,  §  3155,  ownership  of 
property  fronting  waters  in  which  oysters  are 
planted  held  essential  to  the  right  to  gather 
oysters.— Cleveland  v.  Alba  (Ala.)  757. 

A  conveyance  of  land  fronting  on  waters  and 
all  oyster  and  riparian  rights  held  to  convey 
such  rights  as  the  grantor  owned  under  Civ. 
Code  1896,  8  3155.— Cleveland  v.  Alba  (Ala.) 
757. 

Civ.  Code  1896,  8  3155.  granting  to  owners 
the  right  to  plant  and  gather  oysters  in  waters 
in  front  of  their  land,  held  valid.i-Cleveland  v. 
Alba  (Ala.)  757. 

FLOWAGE. 

See  "Waters  and  Water  Courses,"  f  1. 


FORBEARANCE. 

tion  for  contract,  see 

FORCIBLE  DEFILEMENT. 


As  consideration  for  contract,  see  "Contracts," 


See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

8   1.    Civil  liability. 

•Forcible  entry  and  detainer  held  not  to  lie 
by  a  lessee  who  never  had  possession.— Taylor  v. 
Orlansky  (Miss.)  50,  136. 

•One  who  has  not  had  possession  of  prem- 
ises himself  or  through  another  under  whom 
he  claims  cannot  maintain  forcible  entry  and 
detainer.— Taylor  v.  Orlansky  (Miss.)  136. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages,"  88  4.  5. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  8  5. 


FOREIGN  WILLS. 

Appointment  of  executors  of,  see  "Executon 

and  Administrators,"  il. 
Probate  or  record,  see  "Wills,"  8  3. 

FORFEITURES. 

Of  bonds  of  depositories  of  funds  of  levee  board, 

see  "Levees. 
Of  insurance,  see  "Insurance,"  8  6. 

FORGERY. 

Acquittal  of  charge  of  forgery  as  bar  to  prose- 
cution for  publishing  forged  instrument,  see 
"Criminal  Law,"  8  4. 

Best  and  secondary  evidence,  see  "Crimiual 
Law,"  8  11. 

Under  Cr.  Code  1896,  8  4720,  a  receipt  for 
payment  of  taxes  is  a  proper  subject  of  for- 
gery.—Sims  v.  State  (Ala.)  493. 

An  indictment  for  forging  a  tax  receipt  hdi 
to  comply  with  Cr.  Code  1896,  8  4720,  and 
form  50,  and  sufficient— Sims  v.  State  (Ak-> 
493. 

*To  alter  a  forged  instrument  is  to  contribute 
towards  the  forgery  thereof.— State  Barrett 
(La.)  1016. 

Rev.  St.  8  833.  held  not  to  make  it  an  offen* 
to  utter  a  forged  instrument.— State  v.  Barm: 
(La.)  1016. 

•An  indictment  for  publishing  a  forced  instru- 
ment held  sufficient  under  Rev.  St.  8  833.— State 
v.  Barrett  (La.)  1016. 

FORMER  ADJUDICATION. 

See  "Judgment,"  88  8,  9. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  8  4. 
Pleading  of,  see  "Criminal  Law,"  8  6c 

FORMS  OF  ACTION. 

See  "Action,"  8  1;  "Assumpsit,  Action  or: 
"Detinue";  "Ejectment";  "Replevin";  "Tres- 
pass," 8  2. 

FORNICATION. 

See  "Lewdness";  "Seduction,"  8  1. 

FRANCHISES. 

Grant  by  municipality,  tee  "Municipal  Corpora- 
tions," 8  3. 

FRAUD. 

See  "False  -Pretenses";  "Fraudulent  Convey- 
ances." 

In  obtaining  insurance,  see  "Insurance,"  8  5. 
In  sale,  aee  "Sales,"  8  1. 

FRAUDS,  STATUTE  OF. 

8  1.  Promises  to  answer  for  debt,  de- 
fault, or  miscarriage  of  anotner. 

A  promise  by  grantee  of  premises  subject  to 
mortgage  to  assume  the  same  as  a  part  of  the 
consideration  is  not  a  promise  to  pay  the  debt 
of  another  within  the  statute  of  frauds.— Her- 
rin  v.  Abbe  (Fla.)  183. 


•Point  annotated.  See  syllabus. 
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5  2.   Real  property  and  estates  and  in- 
terests therein. 

♦That  there  was  no  memorandum  of  a  sale 
under  a  power  in  the  mortgage  held  not  to  give 
the  mortgagor  the  right  to  avoid  the  sale  un- 
der the  statute  of  frauds.— Drake  v.  Rhodes 
<AIa.)  769. 

Certain  contract  held  a  contract  for  the  sale 
of  logs,  and  not  one  for  the  sale  of  standing 
timber.— Turner  v.  Planters'  Lumber  Co.  (Miss.) 
399. 

4  3.   Requisites  and  sufficiency  of  writ- 

ins;. 

A  lessors  agents  failure  to  require  the  lessee 
to  give  security  for  rents  held  not  to  make  the 
lease  void  within  the  statute  of  frauds.  Civ. 
Code  1896,  S  2152  (5).— Paris  v.  Johnston  (Ala.) 
642. 

Under  Civ.  Code  1896,  §  2152.  the  question 
what  constituted  a  sufficient  writing  within  the 
statute  of  frauds  held  governed  by  the  same 

Erinciple  where  the  party  sought  to  be  charged 
as  acted  through  an  agent  as  where  the  par- 
ties act  directly.— Paris  v.  Johnston  (Ala.)  642. 

Written  authority  to  act  for  another  within 
the  statute  of  frauds  (Civ.  Code  1896,  §  2152) 
held  properly  shown  by  several  writings  prop- 
erly connected— Paris  v.  Johnston  (Ala.)  642. 

f  4.    Operation  and  effect  of  statute. 

The  principle  that  equity  will  in  an  appropri- 
ate proceeding  and  on  a  proper  showing  declare 
the  existence  of  an  equitable  mortgage  and  en- 
force the  same  in  satisfaction  of  a  debt  does 
not  defeat  the  defense  of  the  statute  of  frauds, 
where  such  defense  is  applicable  and  pleaded.— 
Edwards  v.  Scruggs  (Ala.)  850. 

Where  a  promise  to  give  a  real  estate  mort- 
gage is  not  in  writing,  equity  cannot,  on  fail- 
ure to  execute  the  mortgage,  declare  the  exis- 
tence of  an  equitable  mortgage,  at  least  in  the 
absence  of  such  part  performance  as  will  take 
the  case  out  of  the  statute  of  frauds. — Edwards 
v.  Scruggs  (Ala.)  850. 

A  demurrer  to  a  bill  to  declare  an  equitable 
mortgage  on  real  estate  and  enforce  the  same 
in  satisfaction  of  a  debt  held  to  sufficiently 
raise  the  defense  of  the  statute  of  frauds.— Ed- 
wards v.  Scruggs  (Ala.)  850. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  8  2. 

5  1.  Transfers  and  transactions  invalid. 

A  transaction  purporting  to  be  a  sale  from 
father  to  son  of  immovable  property,  and  a 
transfer  to  another  son  of  the  notes  given  in 
payment  of  the  price.  Arid  fraudulent  as  to 
creditors.— Lawson  v.  McBride  (La.)  312. 

|  2.    Rights  and  liabilities  of  parties 
and  purchasers. 

Though  a  sale  of  real  estate  for  a  price  rep- 
resented by  mortgaged  notes  be  simulated,  the 
mortgage  may  be  enforced  for  the  payment  of 
a  debt  contracted  in  favor  of  the  innocent  third 
person  to  whom  the  notes  have  been  pledged 
with  approval  of  the  apparent  vendor  of  the 
property.— Lawson  v.  McBride  (La.)  312. 

4  3.   Remedies  of  creditors  and  purohas- 


*A  bill  in  a  suit  to  set  aside  chattel  mortgages 
as  executed  to  defraud  creditors  held  to  suffi- 
ciently allege  fraud  in  the  execution  of  the  mort- 
gages.—Lamar  fit  Rankin  Drug  Co.  v.  Jones 
<Ala.)  763. 

*A  bill  in  a  suit  to  set  aside  a  sale  of  chattels 
aa  made  to  defraud  creditors  held  not  to  suffi- 
ciently allege  fraud  in  the  sale.— Lamar  &  Ran- 
kin Drug  Co.  v.  Jones  (Ala.)  763. 


The  prescription  of  one  year,  whether  under 
Civ.  Code,  art.  1987,  or  Civ.  Code,  art.  1994, 
has  no  application  to  attacks  on  simulated  sales. 
—Lawson  v.  McBride  (La.)  312. 


See  "Carriers,' 


FREIGHT. 

8  5. 

GAME. 


See  "Fish." 

Laws  relating  to  hunting  as  denying  civil  rights, 
see  "Constitutional  Law,"  f  3. 

The  state  by  virtue  of  its  police  power  may 
make  regulations  for  the  preservation  of  game 
and  fish,  by  restricting  their  taking  and  moles- 
tation to  certain  seasons  of  the  year.— Hyde  v. 
State  (Ala.)  489. 

GAMING. 

Subjects  and  titles  of  statutes  relating  to  slot 
machines,  see  "Statutes,"  §  3. 

GARNISHMENT. 

See  "Attachment" ;  "Execution.'* 
In  justice's  court,  see  "Justices  of  the  Peace," 
I  3. 

Mandamus  to  compel  discharge  of  garnishee, 
see  "Mandamus,"  8  1. 

Of  property  of  estate  of  bankrupt,  see  "Bank- 
ruptcy," f  3. 

|  1.  Persons  and  property  subject  to 
garnishment. 

•The  msker  of  a  note  is  not  chargeable  as 
garnishee  of  the  payee  while  the  note  is  cur- 
rent as  negotiable  paper  and  subject  to  transfer 
to  a  bona  fide  purchaser  without  notice  before 
maturity.— Wohl  v.  First  Nat  Bank  (Ala.)  231. 

§  2.    Proceedings  to  support  or  enforce. 

An  answer  of  a  garnishee  held  a  sufficient  an- 
swer of  no  indebtedness  to  prevent  a  judgment 
under  Code  1896,  §  2191.— Wohl  v.  First  Nat 
Bank  (Ala.)  231. 

Under  Civ.  Code  1806,  $  2196,  providing  that 
the  answer  in  garnishment  proceedings  may  be 
contested,  where  the  garnishee  alleged  that  he 
held  property  as  receiver  of  bankrupt  property, 
and  the  answer  was  not  contested,  it  must  be 
taken  as  true. — McAfee  v.  Arnold  fie  Matbis 
(Ala.)  870;  Same  v.  Wallenhaupt  (Ala.)  873. 

•A  garnishee's  answer  merely  denying  all  in- 
debtedness to  the  defendant  held  insufficient,  un- 
der Code  1906,  8  2342.— Arky  v.  Cameron  (Miss.) 
54,  170. 

GAS. 

Grant  of  franchise  by  municipal  corporation  to 

riB  company,  see  "Municipal  Corporations," 
3. 

Liability  of  gas  company  for  negligence  of  in- 
dependent contractor,  see  "Master  and  Serv- 
ant," 8  11. 

An  ordinance  granting  a  gas  company  the 
privilege  of  using  the  streets  and  public  places 
for  laying  of  pipes  and  mains  having  been  pass- 
ed in  accordance  with  the  requirements  of  the 
city  charter  is  valid.— Morris  v.  Municipal  Gas 
Co.  (La.)  1001. 

GENERAL  ASSEMBLY. 

Power  to  abolish  county  court,  see  "Courts," 
8  2. 


*  Point  annotated.  See  syllabus. 
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GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  "Specific 

Performance,"  8  3. 
Of  purchaser,  see  "Fraudulent  Conveyances," 

8  2;  "Sales,"  8  4;  "Vendor  and  Purchaser," 

8  6. 

GOVERNOR. 

Remitting  by,  of  damages  for  failure  of  county 
tax  collector  to  pay  state  and  county  taxes 
collected,  see  "Taxation,"  8  6. 

GRAND  JURY. 

See  "Indictment  and  Information." 

An  interpreter  is  regarded  as  a  witness,  and 
as  such  may  be  called  by  the  grand  jury  and 
sworn  by  the  foreman  without  special  appoint- 
ment by  the  court.— State  v.  Firmatura  (La.) 
091. 

When  an  interpreter  is  called  to  translate 
testimony  given  by  witnesses  before  the  grand 
jury,  so  long  as  he  confines  himself  to  the  dis- 
charge of  the  duty  for  which  he  is  called,  his 
presence  is  unobjectionable.— State  v.  Firmatura 
(La.)  681. 

•An  interpreter  summoned  by  the  grand  jury 
is  not  disqualified  to  serve  by  being  called  as 
a  witness  to  the  facts  under  investigation,  nor 
by  reason  of  his  being  a  deputy  sheriff  and 
taking  an  active  part  m  the  effort  to  discover 
the  author  of  the  supposed  crime  under  consid- 
eration.—State  y.  Firmatura  (La.)  691 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Principal  and  Surety." 

GUARDIAN  AD  LITEM. 

Of  infant,  see  "Infants,"  8  2. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem  of  infant,  see  "Infants,"  8  2. 
Habeas  Corpus  for  release  of  minors  committed 

to  guardianship  of  state  reform  school,  see 

"Habeas  Corpus,"  8  1. 

8  1.    Sales  and  conveyances  under  order 
of  court. 

A  sale  of  minors'  land  located  in  "section  35" 
under  authority  of  Ann.  Code  1892,  8  2205 
(Code  1906,  8  2422),  held  void  where  the  land 
is  described  in  the  petition  and  the  decree  for 
the  sale  as  being  in  "section  3." — Theobald  v. 
Deslonde  (Miss.)  712. 

•Under  Ann.  Code  1892,  8  2205  (Code  1906,  8 
2422),  a  sale  of  minors'  land  held  void  for  fail- 
ure to  cite  their  next  of  kin.— Theobald  v.  Des- 
londe (Miss.)  712. 

HABEAS  CORPUS. 

8  1.   Nature  and  grounds  of  remedy. 

Under  Code  1896,  f  4838,  habeas  corpus  held 
the  proper  remedy  to  investigate  the  existence 
of  jurisdiction  under  which  one  is  in  custody, 
but  not  to  question  the  propriety  of  the  exer- 
cise of  jurisdiction.— Fourment  v.  State  (Ala.) 
266. 


Habeas  corpus  held  not  to  lie  for  the  dis- 
charge of  one  indicted  nnder  Cr.  Code  1890..  1 
5153  (Cr.  Code  1907,  8  7446),  providing  that 
any  person  disqualified  by  law  who  enters  on 
a  public  office  must  be  fined,  etc. — State  v.  Al- 
bright (Ala.)  470. 

In  proceedings  to  commit  certain  minors  to 
the  guardianship  of  the  State  Reform  School, 
under  Acts  1905,  p.  66,  c.  5388,  8  9,  judgment 
that  the  minor  is  a  suitable  person  to  be 
committed  to  such  school  heid  insufficient  to 
support  a  commitment,  and  a  discharge  may  be 
secured  on  habeas  corpus.— Belch  v.  Manning 
(Fla.)  93. 

•One  arrested  for  the  alleged  violation  of  an 
ordinance  imposing  an  illegal  license  tax  is  en- 
titled to  be  discharged  on  habeas  corpus, — State 
v.  Lewis  (Fla.)  630. 

Where  petitioner  was  sentenced  to  the  county 
jail  at  hard  labor  for  12  months,  and  though 
more  than  12  months  had  expired  since  sentence 
petitioner  had  actually  suffered  only  about  one- 
half  of  the  term  of  imprisonment  and  during 
the  balance  of  the  term  was  at  liberty  with  his 
own  consent,  he  was  not  entitled  to  discharge.— 
Terrell  v.  Wiggins  (Fla.)  727. 

8  2.    Jurisdiction,  proceedings,  and  re- 
lief. 

Return  to  writ  of  habeas  corpus  held  to  make 
a  prima  facie  case  that  the  prisoner  is  under 
legal  restraint.— Young  v.  State  (Ala.)  580. 

•Gen.  St.  1906,  8  1704,  relating  to  writs  of 
error,  does  not  apply  to  writs  of  error  in  habeas 
corpus  proceedings;  but  in  such  cases  the  ap- 
pellate court  can  obtain  jurisdiction  over  the  de- 
fendant only  by  the  service  of  a  writ  of  scire 
facias  ad  audiendum  errores.— Belch  ▼.  Man- 
ning (Fla.)  91. 

•In  habeas  corpus  for  the  custody  of  a  child, 
certain  decree  held  proper.— Wallace  v.  Wallace 
(Miss.)  398. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  ${ 

17-19. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  40;  "Homicide,"  8  it. 

HAWKERS  AND  PEDDLERS. 

Class  legislation  relating  to,  see  "Constitutional 
Law,"  8  4. 

HEARING. 

By  arbitrators,  see  "Arbitration  and  Award," 
8  2. 

In  probate  proceedings,  see  "Wills,"  8  3. 

On  appeal  or  writ  of  error,  see  "Criminal  Law," 

HEARSAY. 

In  civil  actions,  see  "Evidence,"  8  6. 
In  criminal  prosecutions,  see  "Criminal  Law." 
8  12. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Municipal  Corporations,"  88  5,  6. 
Accidents   at   railroad  crossings,   see  •'Rail- 
roads," 6  5. 

Cross-examination  to  discredit  witness  in  pro- 
ceedings to  lay  out  highway,  see  "Witnesses," 
8  3. 


•Point  annotated.  See  syllabus. 
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Relevancy  of  evidence  In  proceeding  to  lay  ont 
highway,  see  "Evidence,"  §  2. 

Taking  property  for  use  of  highway,  aee  "Emi- 
nent Domain,"  §  2.  1 

|  1.   Establishment,  alteration,  and  dis- 
continuance. 

In  a  proceeding  to  lay  ont  a  highway,  testi- 
mony of  the  owner  of  the  land  sought  to  be 
taken  as  to  the  result  had  the  road  been  run 
on  the  opposite  side  of  his  house  was  proper- 
ly excluded  as  foreign  to  the  issue.— Gayle  v. 
Court  of  County  Com'rs  (Ala.)  261. 

HOMESTEAD. 

See  "Exemptions." 

Authority  of  judge  to  take  acknowledgement  of 

mortgage  of,  see  "Acknowledgment,"  |  1. 
Entry  on  public  lands,  see  "Public  Lands,"  5  1. 

8  1.    Transfer  or  incumbrance. 

Where  the  owner  of  a  homestead  is  a  married 
man  to  which  the  constitutional  exemption  from 
forced  sale  is  applicable,  a  deed  by  him  alone 
does  not  convey  anyinterest  in  the  homestead.— 
Thomas  v.  Craft  (Fla.)  594. 

In  Const,  art  10,  relating  to  conveyance  of 
homesteads,  the  words  "alienable"  and  "alienat- 
ing" are  used  in  the  sense  of  conveying  any  bene- 
ficial interest  in  the  exempt  homestead  during 
the  life  of  the  owner:  and  joint  consent  by  deed 
or  mortgage  duly  executed  by  the  husband  and 
wife  is  the  only  method  of  alienation.— Thomas 
v.  Craft  (Fla.)  594. 

*  Exemptions  apply  only  to  property  owned  by 
the  head  of  a  family,  and  are  for  its  benefit  and 
inure  to  the  widow  and  heirs  of  the  homestead- 
er, and  the  provisions  as  to  alienation  extend 
only  to  the  homestead,  and  the  observance  of 
the  restrictions  are  as  essential  when  the  aliena- 
tion is  to  the  members  of  the  family  as  to  oth- 
ers.—Thomas  v.  Craft  (Pla.)  594. 

$  2.   Abandonment,   waiver,   or  forfei- 
ture. 

•The  owner  of  a  homestead  In  the  country 
■held  not  to  have  abandoned  it  by  moving  tem- 
porarily to  a  village  for  the  educational  ad- 
vantages to  his  children.— Gilmore  v.  Brown 
•(Miss.)  840. 

The  fact  that  the  owner  of  a  country  home- 
stead, who  had  moved  to  a  village,  voted  and 
held  office  there,  held  only  evidence  to  be  con- 
sidered in  determining  whether  the  homestead 
had  been  permanently  or  temporarily  left,  and 
not  to  be  conclusive  of  its  abandonment.— Gil- 
more  v.  Brown  (Miss.)  840. 

§  3.   Protection    and    enforcement  of 
rights. 

*A  tenant  in  common  who,  in  partition,  is 
awarded  a  share  of  the  land,  a  lien  being  de- 
clared thereon  for  rent  due  the  co-tenants,  may, 
before  sale  of  such  share  to  enforce  the  lien, 
claim  his  homestead  exemption  right— Woods 
v.  Bowles  (Miss.)  414. 

HOMICIDE. 

Admission  of  accused  to  bail,  see  "Bail,"  f  1. 

Admissions  of  accused  as  evidence,  see  "Crimi- 
nal Law,"  §  12. 

Argument  and  conduct  of  counsel,  see  "Criminal 
Law,"  §  21. 

Argumentative  instructions,  see  "Criminal 
Law,"  §  26. 

•Continuance  in  general,  see  "Criminal  Law," 
8  17. 

<5onviction  of  manslaughter  under  indictment 
for  murder  as  bar  to  prosecution  for  murder, 
see  "Criminal  Law,"  f  4. 

•Credibility  of  witnesses,  see  Witnesses,"  S  3. 


Duplicity  in  indictment  for  assault  with  intent 
to  kill,  see  "Indictment  and  Information,"  8  2. 

Examination  of  witnesses,  see  "Witnesses,"  §  2. 

Materiality  of  evidence,  see  "Criminal  Law," 
§  10. 

Objections  to  evidence  in  general,  see  "Criminal 

Law,"  8  20. 
Opinion  evidence,  see  "Criminal  Law,"  f  13. 
Province  of  court  and  jury,  see  "Criminal  Law," 

8  22. 

Reception  of  evidence  in  general,  see  "Criminal 
Law,"  8  19. 

Relevancy  of  evidence,  see  "Criminal  Law,"  8  8. 
Remarks  and  conduct  of  judge,  see  "Criminal 

Law,"  8  18. 
Rendition  of  verdict  in  general,  see  "Criminal 

Law,"  8  30. 

Requests  for  instructions,  see  "Criminal  Law," 
§  29. 

Requisites  and  sufficiency  of  indictment  for,  see 
"Indictment  and  Information,"  8  L 

Sufficiency  of  instructions  in  general,  see  "Crim- 
inal Law,"  §§  23-28. 

8  1.  Murder. 

•If  one  accused  of  murder  and  another  went 
to  the  house  where  the  homicide  occurred,  and 
an  offense  was  committed  by  one  of  them  from 
causes  disconnected  with  the  common  object  for 
which  they  went  there,  the  responsibility  for 
such  offense  rests  solely  on  the  actual  per- 
petrator, and  accused  cannot  be  convicted  sim- 
ply because  he  happened  to  be  present  when 
the  offense  was  committed.— Way  v.  State  (Ala.) 
273. 

•If  accused  aided  or  abetted  another  in  a 
homicide,  it  is  unessential  to  accused's  guilt 
that  he  know  of  the  existence  of  malice  on  the 
other  person's  part.— Way  v.  State  (Ala.)  273. 

•If  accused  aided  or  abetted  another  in  a 
homicide,  it  is  unessential  to  accused's  guilt 
that  the  other  person  know  of  such  aiding  or 
abetting.— Way  v.  State  (Ala.)  273. 

•On  a  trial  for  murder,  the  refusal  to  instruct 
as  to  malice  aforethought  held  erroneous  in 
view  of  the  evidence.— Burnett  v.  State  (Miss.) 
248. 

On  a  trial  of  accused  for  the  murder  of  his 
stepchild,  an  instruction  held  reversible  error  in 
view  of  the  evidence.— Hayes  v.  State  (Miss.) 
249. 

•Where  defendant  attempted  to  procure  R.  to 
kill  a  third  party,  and  started  with  R.  to  the 
point  where  the  killing  was  to  occur,  but  was 
arrested,  the  act  was  an  attempt  to  commit  a 
crime  within  Code  1906,  8  1049.— Stokes  v. 
State  (Miss.)  627. 

5  2.  Manslaughter. 

•The  immediate  killing  by  a  husband  of  the 
man  whom  he  finds  in  the  act  of  adultery  with 
his  wife  is  manslaughter.— Logan  v.  State  (Ala.) 
480. 

If  defendant  intentionally  pointed  a  gun  at 
deceased,  and  it  was  accideutly  discharged, 
killing  her,  he  might  be  convicted  of  manslaugh- 
ter in  the  second  degree,  under  Code  1896,  8 
4342.— McDaniel  v.  State  (Ala.)  988. 

8  3.   Assault  with  intent  to  kill. 

Whoever  unlawfully  assaults  another  with  in- 
tent to  kill,  but  not  from  a  premeditated  design 
to  effect  his  death,  and  the  assault  is  accom- 
panied by  an  act  imminently  dangerous  to  an- 
other, is  guilty  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree.— Feagle  v. 
State  (Fla.)  182. 

If  an  assault  be  committed  with  intent  to 
take  life,  but  not  from  a  premeditated  design, 
it  would  be  an  assault  with  intent  to  commit 
manslaughter.— Feagle  v.  State  (Fla.)  182. 


•Point  annotated.  See  syllabus. 
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S  4.    Excusable  or  justifiable  homicide. 

*One  authorized  to  make  an  arrest  held  not 
required  to  retreat  but  authorized  to  repel  force 
with  force,  so  that  if  a  killing  unavoidably  re- 
sults the  homicide  is  justifiable. — Birt  v.  State 
(Ala.)  858. 

•The  doctrine  of  self-defense  held  not  appli- 
cable in  case  of  a  homicide  committed  by  an  of- 
ficer while  attempting  to  arrest  or  imprison  a 
resisting  prisoner.— Birt  v.  State  (Ala.)  858. 

•If  defendant  intentionally  pointed  a  gun  at 
deceased  and  it  was  accidently  discharged,  kill- 
ing her,  he  might  be  convicted  of  manslaughter 
is  the  second  degree  under  Code  1896.  §  4342, 
but,  if  it  was  not  pointed  intentionally,  the 
shooting  would  be  accidental.— McDaniel  v. 
State  (Ala.)  988. 

I  5.  Evidence— Admissibility  in  general. 

•Evidence  of  deceased's  bad  character  held 
properly  excluded  where  at  the  time  it  was  of- 
fered there  was  no  evidence  of  self-defense,  and 
it  appeared  that  defendant  was  at  fault  in 
bringing  on  the  difficulty.— Lawson  v.  State 
(Ala.)  259. 

In  a  prosecution  for  homicide,  the  difficulty 
held  continuous,  so  as  to  authorize  witnesses 
to  testify  as  to  what  occurred  at  the  commence- 
ment thereof.— Lawson  v.  State  (Ala.)  259. 

•Evidence  of  circumstances  preceding  the 
crime  held  admissible  in  a  murder  trial.— Way 
v.  State  (Ala.)  273. 

Question  held  objectionable  as  calling  for 
secret  and  uncommunicated  motive. — Poe  v. 
State  (Ala.)  521. 

•Effort  of  defendant  to  buy  or  borrow  a  pis- 
tol, his  statement  at  the  time,  and  his  threats 
against  deceased  held  admissible  in  a  homicide 
case —Poe  v.  State  (Ala.)  521. 

•Whether  witness  when  he  had  a  conversation 
with  deceased  knew  of  his  threats  against  de- 
fendant held  immaterial  in  a  homicide  case.— 
•Poe  v.  State  (Ala.)  521. 

•A  difficulty  between  defendant  and  deceased 
four  years  before  held  a  collateral  matter  which 
could  not  be  shown  in  a  homicide  case. — Poe  v. 
State  (Ala.)  521. 

Why  defendant  in  a  homicide  case  had  moved 
to  a  certain  place  held  immaterial.— Poe  v.  State 
(Ala.)  521. 

•In  a  prosecution  for  homicide,  it  was  proper 
to  allow  a  witness  to  state  that  a  young  wo- 
man who  was  with  deceased  when  he  was  kill- 
ed had  been  to  the  store  where  witness  worked 
to  see  defendant,  as  tending  to  show  a  motive 
for  the  homicide.— Washington  v.  State  (Ala.) 
778. 

In  a  prosecution  for  homicide,  it  was  improp- 
er to  ask  defendant  as  a  witness  if  he  would 
have  gone  in  the  house  where  the  homicide  oc- 
curred if  he  had  known  deceased  was  there- 
Washington  v.  State  (Ala.)  778. 

On  a  prosecution  for  homicide,  it  was  proper 
to  sustain  an  objection  to  a  question  as  to 
what  a  specified  woman  was  doing  at  witness's 
house  where  the  homicide  occurred  at  that  time 
of  night— Washington  v.  State  (Ala.)  778. 

In  a  prosecution  for  manslaughter,  evidence 
to  show  why  defendant  did  the  killing  held  ad- 
missible in  the  absence  of  anything  showing 
that  such  reason  had  any  effect  in  producing 
the  crime.— Hill  v.  State  (Ala.)  864. 

•In  a  prosecution  for  manslaughter,  a  ques- 
tion asked  a  witness  held  proper  as  showing 
motive.— Hill  v.  State  (Ala.)  864. 

Where,  on  trial  for  murder,  the  evidence  show- 
ed that  there  was  good  reason  to  suspect  a 
felony  had  been  committed  when  the  police  of- 
ficer who  was  killed  attempted  to  arrest  the  ac- 


cused, held,  that  the  evidence  of  the  former 
crime  was  admissible.— State  v.  Honore  (La.) 

G55. 

•On  trial  for  murder  held  there  was  no  such 
proof  of  an  overt  act  as  to  authorize  the  intro- 
duction of  evidence  of  prior  threats  by  deceased. 
—State  v.  Robichaux  (La.)  888. 

In  a  homicide  case,  the  action  of  the  court  in 
restricting  accused  in  making  his  defense  held 
erroneous.— Brock  v.  State  (Miss.)  67. 

f  6.           Dying  declarations. 

•A  dying  declaration  in  law  is  no  more  sacred 
than  ordinary  testimony,  and  is  subject  to  dis- 
credit and  impeachment  by  any  competent  tes- 
timony which  impairs  its  value. — Gambrell  v. 
State  (Miss.)  138. 

•In  a  murder  case,  held  error  to  exclude  proof 
that  decedent  was  an  infidel,  etc.,  offered  in 
impeachment  of  his  dying  declaration,  though, 
under  Code  1906,  8  1919,  the  testimony  was 
inadmissible  to  render  the  declaration  incom- 
petent.—Gambrell  v.  State  (Miss.)  138. 

S  7.   —  Weight  and  sufficiency. 

A  conviction  of  simple  assault  and  battery 
on  an  indictment  for  assault  and  battery  with 
intent  to  kill  and  murder  held  erroneous. — Bail 
ey  v.  State  (Miss.)  137. 

Evidence  held  not  to  justify  a  conviction  of 
murder.— Green  v.  State  (Miss.)  252. 

§  8.  Trial— Questions  for  Jury. 

On  trial  for  murder  held,  that  the  court  prop- 
erly left  it  to  the  jury, to  decide  whether  the 
mere  act  of  defendant  in  coming  up  with  de- 
ceased was  not  in  itself  reasonably  calculated 
to  provoke  the  fatal  difficulty.— State  Short 
(La.)  1003. 

|  9.  —  Instructions  as  to  Intent,  mal- 
ice, deliberation  and  premedita- 
tion. 

In-  a  murder  case,  an  instruction  as  to  mal- 
ice held  not  reversible  error,  but  only  mislead- 
ing—Millender  v.  State  (Ala.)  756. 

•It  was  proper  to  refuse  an  instruction  to  ac- 
quit defendant,  unless  the  evidence  shows  he 
went  to  the  place  of  the  homicide  with  the  will- 
ful, deliberate,  and  malicious  intent  to  take  the 
life  of  deceased,  or  that  before  he  struck  the 
fatal  blow  he  formed  such  intent ;  that  defend- 
ant could  not  be  convicted  if  he  did  not  with 
malice  aforethought  intend  to  kill  deceased  at 
the  time  he  struck  the  fatal  blow.— Washington 
v.  State  (Ala.)  778. 

In  a  prosecution  for  homicide  by  the  alleged 
accidental  discharge  of  a  gun  intentionally 
pointed  at  deceased,  defendant  held  entitled  to 
an  instruction  that  there  could  be  no  unlawful 
presentation  of  a  gun  unless  it  was  intentional 
—McDaniel  v.  State  (Ala.)  988. 

In  a  prosecution  for  homicide,  an  instruction 
withdrawing  one  phase  of  the  testimony  which 
would  justify  a  conviction  held  properly  refused. 
—McDaniel  v.  State  (Ala.)  988. 

§10.  — -  Instructions  as  to  aatara  and 
circumstances  of  act. 

A  charge  that  accused  cannot  be  held  to 
have  provoked  the  difficulty  unless  he  did  some- 
thing after  having  come  into  the  presence  of  de- 
ceased reasonably  calculated  to  bring  on  a  diffi- 
culty was  misleading,  as  assuming  that  the  mere 
act  of  defendant  in  seeking  out  deceased  could 
under  no  circumstances  be  calculated  to  provoke 
a  difficulty.— State  v.  Short  (La.)  1003. 

§11.  —  Instructions  as  to  exereiae  of 

authority  or  duty. 

In  a  prosecution  for  homicide,  instruction  pred- 
icating exculpating  action  of  the  accused  upto 
refusal  of  proper  bail  by  him  held  erroneous.— 
Birt  v.  State  (Ala.)  853. 
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In  a  prosecution  for  killing  a  resisting  prison- 
er, an  instruction  held  erroneous  as  omitting 
reference  to  accused's  right  to  meet  force  with 
force  and  erroneously  involving  the  doctrine  of 
self-defense.— Birt  v.  State  (Ala.)  858. 

In  a  prosecution  for  killing  a  resisting  prison- 
er, an  instruction  held  erroneous  as  not  present- 
ing the  law  as  to  justification,  notwithstanding 
the  accused's  motives  in  making  the  arrest, 
etc-Birt  v.  State  (Ala.)  858. 

In  a  prosecution  for  killing  a  resisting  prison- 
er, an  instruction  as  to  the  authority  of  an 
officer  making  an  arrest  and  requiring  an  ac- 
quittal in  case  of  reasonable  doubt  as  to  the 
necessity  of  killing  the  decedent  held  improperly 
refused.-Birt  v.  State  (Ala.)  858. 

!  12.    Instructions  as  to  self  •defease. 

'Charges  on  a.  trial  for  murder  in  the  first 
degree  held  free  from  any  reversible  error. — 
Watson  v.  State  (Ala.)  232. 

In  a  prosecution  for  homicide,  an  instruction 
on  self-defense  held  properly  refused.— Lawson 
v.  State  (Ala.)  259. 

In  a  prosecution  for  homicide,  instructions  on 
self-defense,  omitting  to  hypothesize  a  belief  by 
defendant  in  an  imminency  of  peril  were  prop- 
erly refused.— Lawson  v.  State  (Ala.)  259. 

•A  requested  charge  in  a  murder  case  held 
properly  refused  as  misleading.— Hays  v.  State 
(Ala.)  471. 

*A  charge  that  one  was  guilty  of  murder  if  he 
killed  with  a  previous  design  to  take  life  held 
erroneous.— Poe  v.  State  (Ala.)  521. 

In  a  murder  case,  a  requested  charge  on  self- 
defense  held  erroneous,  as  authorizing  defend- 
ant to  kill  regardless  of  his  own  freedom  from 
fault  in  provoking  the  difficulty.— Millender  v. 
State  (Ala.)  756. 

In  a  murder  case,  a  requested  charge  as  to 
self-defense  held  erroneous  as  justifying  a  kill- 
ing whether  in  self-defense  or  not.— Millender 
v.  State  (Ala.)  756. 

A  requested  instruction  held  involved  and  con- 
fusing and  properly  refused.— Hill  v.  State 
(Ala.)  864. 

{13.  —  Instructions  as  to  defease  of 
Habitation. 

•In  a  prosecution  for  manslaughter,  a-request- 
ed  instruction  that  defendant's  house  was  his 
castle,  and  stating  his  right  to  defend  it  against 
attack,  etc.,  is  properly  refused  where  it  does 
not  state  defendant  s  belief  in  the  facts  hypoth- 
esized.—Hill  v.  State  (Ala.)  864. 

§  14.  — —  Instructions  as  to  evade  or  de- 
gree of  offense. 

An  instruction  that,  if  defendant  fired  only 
to  stop  deceased  and  did  not  intend  to  kill  him, 
he  was  not  guilty  of  murder  in  either  the  first 
or  second  degrees,  held  erroneous. — Lawson  v. 
State  (Ala.)  259. 

•Where,  in  a  prosecution  for  murder,  neither 
assault  and  battery  nor  assault  with  intent  to 
commit  murder  were  involved,  instructions  au- 
thorizing a  verdict  for  assault  and  battery  and 
for  assault  with  intent  to  murder  were  properly 
refused.— Stallworth  v.  State  (Ala.)  518. 

The  uncontradicted  evidence  showing  an  as- 
sault and  the  act  following  it  to  be  the  cause 
of  the  death,  requested  charges  that  the  in- 
dictment embraced  aggravated  assault,  of  which 
defendant  might  be  convicted  if  guilty  of  that 
offense  and  no  other,  field  properly  refused.— 
West  v.  State  (Fla.)  93. 

Where  the  evidence  does  not  call  for  an  in- 
struction on  murder  in  the  third  degree,  failure 
to  give  such  a  charge  is  not  error.— McDonald 
t.  State  (Fla.)  176. 


•On  trial  for  assault  with  intent  to  kill,  in- 
struction held  erroneous,  because  omitting  the 
requirement  that  there  must  have  been  an  intent 
to  kill  on  the  part  of  the  defendant,  and  only 
requiring  an  intent,  to  perpetrate  an  act  immi- 
nently dangerous  to  another.— Feagle  v.  State 
(Fla.)  182. 

In  a  prosecution  for  homicide,  certain  in- 
struction held  not  objectionable  in  view  of  the 
issues  presented.— Sullivan  v.  State  (Miss.)  248. 

§  15.    Verdict. 

•Where  four  persons  are  jointly  indicted  for 
murder  in  the  first  degree,  and  the  verdict  finds 
A.  guilty  of  murder  in  the  first  degree,  and  B., 
C,  and  D.  guilty  of  murder  in  the  second  de- 
gree, the  verdict  is  responsive  to  the  charge,— 
McDonald  v.  State  (Fla.)  176. 

Where  in  an  indictment  one  person  is  charged 
with  an  unlawful  killing  from  a  premeditated 
design,  and  others  are  charged  with  being  pres- 
ent, aiding,  and  abetting,  the  jury  can  find  one 
of  them  guilty  of  murder  in  the  second  degree 
if  the  evidence  justifies  it— McDonald  v.  State 
(Fla.)  176. 

•A  verdict:  "We,  the  jury,  find  the  defend- 
ant guilty  of  aggravated  assault  with  intent  to 
murder.  So  say  we  all"— is  held  fatally  defect- 
ive—Washington v.  State  (Fla.)  417. 

8  16.  Mew  trial. 

Where  the  evidence  does  not  make  out  a  case 
of  murder  in  the  third  degree,  but  sustains  a 
higher  degree  of  murder,  the  verdict  for  murder 
in  the  third  degree  must  be  sustained. — Johnson 
v.  State  (Fla.)  174. 

|  17.  Appeal  and  error. 

Though  it  would  have  been  more  regular,  on  a 
murder  trial,  had  the  coroner's  inquest  been  of- 
fered, in  the  first  place,  to  prove  the  cause  of 
death,  questions  asked  the  coroner  did  not  con- 
stitute prejudicial  error,  where  they  did  no't  con- 
tradict or  add  anything  to  the  inquest,  after- 
wards introduced.— State  v.  Montgomery  (La.) 
997. 

•On  a  trial  for  homicide,  the  error  in  an  in- 
struction held  not  reversible.— Prince  v.  State 
(Miss.)  537. 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Marriage." 

Authority  of  judge  to  take  acknowledgment  of 
married  woman,  see  "Acknowledgment,"  |  1. 

Competency  of  husband  as  witness  in  proceed- 
ings for  alimony,  see  "Witnesses,"  §  1. 

Competency  of  wife  as  witness  in  prosecution 
against  husband,  see  "Witnesses,"  8  !• 

Conclusiveness  of  adjudication  in  action  for 
separation,  see  "Judgment,"  f  9. 

Declarations  as  evidence  in  action  for  separa- 
tion, see  "Evidence,"  §  5. 

Right  of  widow  to  redeem  from  mortgage  exe- 
cuted by  husband,  see  "Mortgages,"  8  6. 

Right  of  wife  to  recover  for  death  of  husband, 
see  "Death,"  8  2. 

Rights  of  survivor,  see  "Executors  and  Admin- 
istrators," 8  3. 

8  1.  Disabilities  and  privilege!  of  cov- 
erture. 

On  an  issue  as  to  the  invalidity  of  a  mort- 
gage executed  by  an  alleged  married  woman 
because  her  husband  did  not  consent  thereto  in 
writing,  evidence  to  prove  or  disprove  the  mar- 
riage held  relevant.— Stodenmeyer  v.  Hart 
(Ala.)  488. 

•Const,  art.  11,  8  2,  removes  from  married 
women  the  common-law  disability  of  coverture 
in  the  cases  therein  enumerated,  and  enables 
her  in  such  cases  to  assume  obligations  that  can 
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for  the  price.— Micou  v.  McDonald  iFla.)  291. 

*A  married  woman  may  obligate  herself  for 
the  price  of  any  labor  or  material  for  improve- 
ments on  her  own  property,  or  for  labor  be- 
stowed thereon  with  her  knowledge  and  con- 
sent.—Micou  v.  McDonald  (Fla.)  291. 

*A  married  woman  may  by  an  agreement  in 
writing  obligate  herself  for  the  payment  of  mon- 
ey when  it  inures  to  the  benefit  of  her  separate 
property.— Micou  v.  McDonald  (Fla.)  291. 

|  3.  Action*. 

•Under  Const,  art.  11,  §  2,  equity  may  en- 
force certain  obligations  agninst  a  married  wo- 
man's separate  estate,  either  by  sale  thereof  or 
by  the  sequestration  of  the  rents  and  profits 
thereof.— Micou  v.  McDonald  (Fla.)  291. 

♦The  test  of  jurisdiction  of  equity  over  bills 
to  enforce  a  claim  against  the  separate  property 
of  a  married  woman  is  whether  the  bill  presents 
such  an  obligation  as  Const,  art.  11,  §  2,  au- 
thorizes a  court  of  equity  to  enforce. — Micou  v. 
McDonald  (Fla.)  291. 

A  claim  for  commissions  on  the  sale  of  a  mar- 
ried woman's  separate  estate  cannot  be  enforced 
in  equity  when  it  is  not  evidenced  by  an  agree- 
ment in  writing  made  by  such  married  woman. 
—Micou  v.  McDonald  (Fla.)  291. 

Though,  under  Code  Prac.  art.  107,  the  hus- 
band in  some  suits  may  stand  in  judgment  to 
protect  the  property  of  his  wife,  he  cannot  in 
a  suit  by  him  change  the  issues  to  the  end 
of  sustaining  the  suit  in  the  name  of  his  wife. 
— Viguerie  v.  MrB.  B.  D.  Burguieres  Planting 
Co.  (La.)  114. 

§  4.    Community  property. 

The  usufruct  of  a  surviving  spouse,  which 
ceases  when  such  spouse  remarries,  is  that  es- 
tablished by  law  on  the  share  in  community 
property  of  the  deceased  spouse,  who  has  died 
intestate,  inherited  by  the  issue  of  the  marriage; 
but  the  usufruct  established  by  the  will  of  the 
deceased  in  such  share  does  not  so  cease.— Smith 
v.  Nelson  (La.)  200. 

The  administration  of  the  succession  of  the 
husband  held,  under  the  facts,  to  carry  with  it 
the  administration  and  settlement  of  his  de- 
ceased wife's  interest  in  the  community.— Kre- 
mer  v.  Kremer  (La.)  600. 

§  5.  Separation  and  separate  mainte- 
nance. 

Where  incompatibility  of  temper  led  to  a 
state  of  atfiairs  rendering  the  living  together 
of  a  husband  and  wife  unbearable,  the  judg- 
ment for  plaintiff  in  a  suit  by  the  wife  for  sep- 
aration will  be  affirmed.— Schlater  v.  Le  Blanc 
(La.)  921. 

In  an  action  for  separation  in  which  judgment 
was  granted  the  wife  and  the  children  were 
placed  in  her  custody,  it  will  be  reversed  as  to 
the  children  with  an  order  for  a  family  meet- 
ing that  some  of  the  children,  if  proper,  may 
be  intrusted  to  the  care  of  the  husband.— Schla- 
ter v.  Le  Blanc  (La.)  921. 

ICE. 

Unavoidable  noises  from  operation  of  ice  plant 
as  nuisance,  see  "Nuisance,"  g  1. 

IMPEACHMENT. 


Of  witness,  see  "Witnesses,"  $  3. 

*  Point  annotated.  See  syllabus. 


imrniduramcNi. 

See  "Bail";  "False  Imprisonment." 
Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Adjustment  as  to  on  partition,  see  "Partition," 
§2. 

Liability  of  married  woman  for,  see  "Husband 
and  Wife,"  §  2. 

Liens,  see  "Mechanics'  Liens." 

On  premises  demised,  see  "Landlord  and  Ten- 
ant," §  3. 

Public  improvements,  see  "Municipal  Corpo- 
rations," §  3. 

•A  possessor  in  bad  faith  is  entitled  to  re- 
cover the  amount  expended  for  preservation  of 
the  property  and  improvements  of  which  the 
owner  may  order  the  removal,  but  cannot  re- 
cover for  improvements  inseparable  from  th» 
soil.— Wells  v.  Blackman  (La.)  437. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INDEMNITY. 

See  "Principal  and  Surety." 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  §  11. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury.'* 

Against  particular  classes  of  person*. 

Member  of  county  board,  see  "Counties,"  %  L 

For  particular  offentes. 
See  "Forgery";  "Lewdness";  "Robbery." 
Against  liquor  laws,  see  "Intoxicating  Liquors,*' 

§  4.  • 

Unlawful  cohabitation,  see  "Lewdness.** 

§   1.    Requisites  and  sufficiency  of  accu- 
sation. 

Certain  omissions  in  an  indictment  for  mur- 
der held  clerical  mistakes,  and  self-correcting.— 
Stallworth  v.  State  (Ala.)  5J8. 

*An  abbreviation  of  a  Christian  name  in  an 
indictment  held  not  legal  -error.— McDonald  v. 
State  (Fla.)  176. 

•Unnecessary  words  in  an  indictment  may  be 
rejected  as  surplusage.— State  v.  Barrett  iLaJ 
1010. 

I  2.    Joinder  of  parties,  offenses,  and 
counts,  duplicity,  and  election. 

•An  indictment  for  burgL.ry  held  not  objec- 
tionable as  containing  a  separate  charge  of 
larceny  because  it  alleged  the  actual  taking 
and  carrying  away  of  the  goods  stolen. — Welch 
v.  State  (Ala.)  856. 

•Under  Code  1906,  5  1043,  an  indictment  held 
not  duplicitous  as  charging  an  assault  and  bat- 
tery with  intent  to  kill  and  an  assault  and  bat- 
tery in  an  attempt  to  kill  the  same  person.— 
Jimcrson  v.  State  (Miss.)  948. 

§  3.    Motion  to  quash  or  dismiss,  and 

demurrer. 

•A  motion  to  quash  an  indictment  for  defects 
I  of  statement  should  be  disposed  of  on  the  face 


of  the  papers,  and  not  referred  to  the  merits  to 
be  disposed  of  on  the  evidence.— State  v.  Conega 
(La.)  614. 

•Postponing  a  motion  to  quash  an  indictment 
for  defects  of  statement  until  the  hearing  on  the 
merits  does  not  change  the  nature  of  the  motion 
to  a  plea  of  prescription,  so  as  to  warrant  the 
reception  of  evidence  to  show  the  truth  or  falsi- 
ty of  the  facts.— State  v.  Conega  (La.)  G14. 

•Under  Rev.  St.  8  1063,  a  motion  to  quasb 
an  indictment  on  the  ground  that  it  did  not 
state  the  date  of  the  alleged  crime,  and  hence  did 
not  show  the  offense  was  not  barred  by  prescrip- 
tion, held  properly  denied.  —  State  v.  Conega 
(La.)  614. 

An  indictment  which  merely  fails  to  show  that 
the  offense  is  not  barred  by  prescription,  and 
does  not  show  affirmatively  that  it  is  so  barred, 
is  not  subject  to  a  motion  to  quash,  though  the 
accused  may  be  entitled  to  have  the  indictment 
made  more  specific  by  fixing  the  date  of  the  of- 
fense—State  v.  Conega  (La.)  614. 

Where  one  jointly  indicted  with  others  ap- 
pears before  the  grand  jury  and  testifies,  after 
being  informed  that  he  need  not  incriminate 
himself,  a  motion  to  quash  the  indictment  on 
the  ground  that  he  was  forced  to  testify  against 
himself  before  the  grand  jury  is  properly  over- 
ruled, where  he  is  not  shown  to  have  given  any 
incriminating  testimony. — State  v.  Firmatura 
(La.)  691. 


INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,"  §  4. 

INFANTS. 

See  "Guardian  and  Ward";  "Parent  and 
Child." 

Competency  of  evidence  in  action  for  death  of 
child,  see  "Evidence,"  fi  2. 

Custody  and  support  on  divorce  of  parents,  see 
"Divorce,"  8  3. 

Habeas  corpus  for  custody  of  child,  see  "Habe- 
as Corpus,"  8  2. 

Liability  for  death  of  child  at  place  attractive 
to  children,  see  "Negligence,"  8  1. 

Bight  of  parent  to  recover  for  death  of  child, 
see  "Death,"  8  2. 

i  1.    Disabilities  in  general. 

Under  Civ.  Code  1896,  8  833,  a  decree  in  pro- 
ceedings to  relieve  a  minor  of  the  disabilities 
of  nonage  held  sufficient. — Ketchum  v.  Fair- 
cloth-Segrest  Co.  (Ala.)  476. 

Under  Civ.  Code  1896.  8  835,  as  carried  for- 
ward from  Civ.  Code  1886.  8  2363,  a  minor 
held  relieved  of  his  disabilities  on  rendition  of 
a  decree  so  relieving  him.  though  the  same  has 
not  been  filed  with  the  probate  judge.— Ketchum 
Faircloth-Segrest  Co.  (Ala.)  476. 

f  2.  Action*. 

In  detinue  for  personal  property  covered  by 
mortgages  executed  by  defendant  while  a  minor, 
the  certified  transcript  of  proceedings  in  the 
chancery  court  to  relieve  defendant  of  the  dis- 
abilities of  nonage  held  admissible.— Ketchum  v. 
Faircloth-Segrest  Co.  (Ala.)*  476. 

•Minors  can  neither  sue  nor  be  sued,  ex- 
cept through  their  duly  appointed  and  qualified 
tutors.— Gilbert  v.  Mazerat  (La.)  47. 

INFERIOR  COURTS. 

See  "Courts,"  8  3. 
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INFIDE 

Proof  of  belief  in  to  Imp 
see  "Homicide,"  8  6. 

INFORM- 

Criminal  accusation,  see 
formation." 

INHERIT 

See  "Descent  and  Distri 

INJUNC 


Relief  againtt  particular 
See  "Nuisa-nce,"  8  1. 
Sale  under  execution,  see  I 

Review  of  proeeedirn 
Review  as  dependent  on  a 
see  "Appeal  and  Error, 
Review  as  dependent  on 

decision,  see  "Appeal  a  ! 
Supersedeas  or  stay  of  p  i 
see  "Appeal  and  Error,1 

8  1.    Nature  and  grow 

•A  breach  of  contract  i 
services  is  fully  remediab 
Burnetts  (Fla.)  90;  Sam 
01. 

*An  injunction  may  b« 
a  suit  in  ejectment  to  a\ 
suits  at  law  and  enable  tl  1 
the  entire  controversy  in 
Const.  1890,  8  160.— Butl  i 
can  Mortg.  Co.  (Miss.)  & 

8  2.    Bnhlecta  of  prote 

•Equity  will  not  enjoin  i 
of  a  bookkeeper  not  to  engi 
ness  in  the  state  in  the  ah 
equity. — Simms  v.  Burnett 
Patterson  (Fla.)  91. 

•The  knowledge  acquiret 
to  where  and  what  his  ei  i 
whom  he  sells  does  not  au 
against  a  breach  of  contrai  : 
similar  business.— Simms  v 
Same  v.  Patterson  (Fla.)  i  : 

Difficulty  in  detecting  al 
contract  of  employment  ai  i 
of  the  defendant  do  not  mt  I 
injunction  on  an  original  i 
nette  (Fla.)  90;  Same  v.  I 

Where,  after  a  suit  to  ai 
mortgage  securing  it  on  i 
affidavit  which  would  aut. 
against  executory  process 
of  the  note,  the  holder  of  1  I 
utory  process  to  issue  fn 
other  than  that  in  which 
is  pending,  defendant  in  th 
application  to  the  judge  i 
such  writ  of  injunction  to  1 
since  until  the  pending  suit 
cided. — Josephson  v.  Power; 

•Plaintiff  held  not  entitli 
enjoining  the  bringing  of  a< 
ordinance,  as  he  had  ample 
therein  ail  objections  again 
the  town  to  enact  the  ordi: 
appeal  to  the  Sunreme  Court: 
of  Farmcrville  (La.)  339. 

8  3.    Actions  for  injan< 

An   injunction  to  rest™ 
from  promulgating  the  reti 
•Point  annotated.  See  syllabus. 


tion  election  cannot  be  maintained  before  the 
result  of  the  election  has  been  proclaimed.— 
Town  of  Ponchatonla  v.  Police  Jury  of  Parish 
of  Tangipahoa  (La.)  16. 

I  4.    Preliminary  and  interlocutory  in- 
junctions. 

•On  dissolution  of  an  injunction,  damages 
cannot  be  allowed  in  excess  of  the  statutory  20 
per  cent.,  unless  a  greater  amount  is  proved.— 
Schwann  v.  Sanders  (La.)  573. 

•An  injunction  restraining  the  cutting  of  tim- 
ber until  the  final  adjudication  of  title  on  a  bill 
to  confirm  a  tax  title  held  improperly  dissolved. 
— Freeman  v.  Amnions  (Miss.)  61. 

§  6.    Liabilities  on  bond*  or  undertak- 
ings. 

Where  a  surety  company  had  ceased  to  do 
business  in  the  state  for  failure  to  comply  with 
the  statute,  the  other  party  to  a  judicial  bond 
can  call  for  other  surety,  and  the  fact  that  the 
company  was  settling  its  unfinished  business  in 
the  state  and  had  property  was  no  reason  for 
refusing  to  order  a  new  bond.— Ansley  v.  Stuart 
(La.)  675. 

INQUISITION. 

Of  lunacy,  see  "Insane  Persons,"  §  L 

INSANE  PERSONS. 

Due  process  of  law  in  lunacy  proceedings,  see 

"Constitutional  Law,"  §  6. 
Execution  of  will  in  lucid  interval,  see  "Wills," 

§  1. 

|   1.  Inquisitions. 

Gen.  St.  1900,  §§  1200-1202,  and  section  1203, 
as  amended  by  Laws  1907,  p.  217,  c.  5706,  in 
conferring  on  county  judges  jurisdiction  to  com- 
mit lunatics  to  the  insane  asjium,  and  to  ap- 
point guardians  for  them,  do  not  violate  Const, 
art.  5,  f  17,  relating  to  original  jurisdiction  of 
county  judges.— Ex  parte  Scudamore  (Pia.)  279. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  corporation,  see  "Corporations,"  $  4. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  §  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
SS  23-28;  "Homicide,"  {  9. 


INSURANCE. 


action  on 


Applicability  of  instructions  to  case  In 
policy,  see  "Trial  "  $  4. 

Existence  of  marriage  as  determining  right  to 
proceeds  of  policy,  see  "Marriage." 

Form  of  pleading  in  action  on  policy,  see 
"Pleading,"  §  1. 

Mandamus  to  compel  grant  of  authority  to  In- 
surance company  to  do  business  in  state,  see 
"Mandamus,''  5  3. 

|  1.    Control  and  regulation  in  general. 

An  industrial  life  insurance  company,  on  com- 
pliance with  Act  No.  65,  p.  101,  of  1900,  requir- 
ing a  certain  deposit  with  the  state,  held  author- 
ized to  commence  business,  and  not  required  in 
addition  to  comply  with  Act  No.  105,  p.  132.  of 
1898—  State  ex  rel.  Unity  Industrial  Life  Ins. 
&  Sick  Benefit  Ass'n  v.  Michel  (La.)  352. 

f  2.    The  contract  is  general. 

•Under  Laws  1902,  p.  66,  c.  59,  §  14,  all  pol- 
icies of  insurance  on  lives  in  Mississippi  are  to 


be  construed  according  to  the  Mississippi  law.— 
Fidelity  Mut.  Life  Ins.  Co.  v.  Miazsa  (Miss-) 
817. 

A  policy  issued  at  the  instance  of  agents  to  be 
substituted  for  another  policy  ordered  canceled 
held  not  to  have  attached  to  the  risk. — -Utna 
Ins.  Co.  of  Hartford  v.  Benno  (Miss.)  947. 

I  3.  Premiums,  dues,  and  aaae— ana uata. 

Under  the  provisions  of  a  policy  of  insurance 
that  it  should  not  be  binding  until  actual  pay- 
ment of  the  initial  premium,  held,  that  accept- 
ance of  a  note  by  the  agent  was  not  payment.— 
Batson  v.  Fidelity  Mut  life  Ins.  Co.  (Ala.)  578. 

|  4.  Cancellation,  surrender,  abandon- 
ment, or  rescission  of  policy. 

A  policy  which  had  been  ordered  canceled  by 
the  insurer,  but  of  which  insured  bad  not  been 
notified,  held  to  have  been  in  force'  at  the  time 
of  the  fire.— -Etna  Ins.  Co.  of  Hartford  v.  Ken  no 
(Miss.)  947. 

i  5.  Avoidance  of  policy  for  misrepre- 
sentation, fraud,  or  breach,  of 
warranty  or  condition. 

•If  an  application  for  insurance  undertakes 
to  make  a  positive  statement  of  a  material  fact, 
it  must  be  absolutely  true,  or  the  policy  will  be 
avoided.— Fidelity  Mut.  Life  Ins.  Co.  v.  Miazxa 
(Mies.)  817.  ( 

*A  provision  in  a  life  policy  held  insufficient 
to  make  every  statement  in  the  application 
material  to  the  risk,  and  to  avoid  the  policy  by 
an  immaterial  misrepresentation.— Fidelity  Mot. 
Life  Ins.  Co.  v.  Miazza  (Miss.)  817. 

{  6.  Forfeiture  of  policy  for  breaek  of 
promissory  warranty,  covenant, 
or  condition  subsequent. 

*In  an  action  on  a  policy  insuring  a  school- 
house,  it  was  no  defense  that  one  of  the  trus- 
tees stored  certain  baled  hay  therein  and  that 
certain  raftsmen  occupied  the  building  at  night. 
—Mississippi  Home  Ins.  Co.  v.  Stevens  (Miss.) 
245. 

An  accident  policy  held  forfeited  for  nonpay- 
ment of  premium,  and  not  to  have  been  in  force 
at  the  time  of  insured's  death. — Sewell  v.  Conti- 
nental Casualty  Co.  (Miss.)  714. 

|  7.  Estoppel,  waiver,  or  ay  consents 
affecting  right  to  avoid  or  for- 
feit policy. 

•Insurer  held  estopped  to  deny  liability  for 
loss  of  a  schoolhouse  on  the  ground  of  violation 
of  an  alleged  vacancy  condition. — Mississippi 
Home  Ins.  Co.  v.  Stevens  (Miss.)  245. 

i  8.    Right  to  proceeds. 

A  life  policy  held  not  to  include  in  the  word 
"children"  grandchildren.— Succession  of  Boder 
(La.)  697. 

A  life  policy  held  to  vest  no  interest  in  the 
wife  or  children  unless  living  at  the  death  of 
insured.— Succession  of  Boder  (La.)  697. 

{  9.   Actions  on  policies. 

In  an  action  on  a  fire  insurance  policy,  defend- 
ant's, plea  held  not  to  state  facts  inconsistent 
with  alleged  stipulations  in  the  policy  requiring 
insured's  interest  to  be  unconditional,  and  truth- 
fully stated,  so  that  a  demurrer  thereto  was 
properly  sustained.— Norwich  Union  Fire  Int. 
Society  v.  Prude  (Ala.)  974. 

In  actions  on  insurance  policies,  where  the 
breach  of  conditions  of  the  policy  is  relied  oa 
as  a  defense,  such  conditions  should  be  set  oat 
in  the  plea,  at  least  in  substance.— Norwich  Un- 
ion Fire  Ins.  Soc.  v.  Prude  (Ala.)  974. 

In  an  action  on'  a  fire  insurance  policy,  the 
declaration  held  not  demurrable  on  the  grounds 
stated.— Norwich  Union  Fire  Ins.  Soc  v.  Pn><*» 

(Ala.)  974. 
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In  an  action  on' a  life  insurance  policy,  evi- 
dence that  in  1903  insured  suffered  from  an 
attack  of  acute  mania  held  admissible  to  show 
misrepresentation. — Fidelity  Mut-  Life  Ins.  Co. 
v.  Miazza  (Miss.)  817. 

•In  an  action  on  a  life  insurance  policy,  evi- 
dence held  to  require  submission  to  the  jury 
of  the  question  whether  insured  had  made  a 
material  misrepresentation  as  to  his  prior  health 
in  his  application.— Fidelity  Mut  Life  Ins.  Co. 
v.  Miazza  (Miss.)  817. 

INTENT. 

Criminal,  see  "Criminal  Law,"  i  L 

INTEREST 

On  bonds,  see  "Bonds,"  |  1. 
On  claims  against  decedent's  estate,  see  "Ex- 
ecutors and  Administrators,"  §  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  I  2. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,*  8  12. 

INTERPLEADER. 

In  equitable  action,  see  "Equity,"  §  2. 

INTERPRETERS. 

As  witness  before  grand  jury,  see  "Grand 
Jury." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

in  actions  in  general,  see  "Parties,"  $  2. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Determination  and  disposition  of  cause  on  ap- 
peal in  prosecution  for  offense  against  liquor 
law,  see  "Criminal  Law,"  §  41. 

Effect  of  partial  invalidity  of  statute,  see  "Stat- 
utes," S  1. 

Evidence  of  other  offenses,  in  prosecution  for 
offense  against  liquor  law,  see  "Criminal 
Law,"  §  9. 

Jurisdiction  of  prosecution  for  offense  against 

liquor  law,  see  "Criminal  Law,"  §  2. 
Relevancy  of  evidence  in  prosecution  for  offense 

against  liquor  law,  see  "Criminal  Law,"  §  8. 
Retraining  promulgation  of  returns  of  local 

option  elections,  see  "Injunction,"  §  3. 
Review  in  prosecution  for  offense  against  liquor 

law  as  dependent  on  presentation  in  lower 

court  of  grounds  of  review,  see  "Criminal 

Law  "  8  35. 
Special  or  local  laws,  see  "Statutes,"  §  2. 
Subjects  and  titles  of  statutes,  see  "Statutes," 

§  3. 

Sufficiency  of  instructions  in  prosecution  for 
offense  against  liquor  law,  see  "Criminal 
Law,"  S  28. 


Trial  de  novo  on  appeal  to  circuit  court  in  pros- 
ecution for  offense  against  liquor  law,  see 
"Criminal  Law,"  f  5. 

§  1.    Power  to  control  traffic. 

Under  its  police  powers,  the  state  has  the 
right  to  prohibit  dealings  in  intoxicating  liq- 
uors.—State  v.  Skeggs  (Ala.)  268;  Meyer  v. 
Green,  Id. 

Acts  1898,  p.  224,  No.  136,  ActB  1902,  p.  24, 
No.  17,  and  Acts  1904,  p.  313,  No.  142,  relat- 
ing to  the  imposition  of  license  taxes,  are  gen- 
eral statutes  applying  to  municipal  corpora- 
tions, but  Act  1898,  p.  387,  No.  171,  makes 
special  provisions  as  to  the  levying  of  license, 
taxes,  not  only  by  the  state,  but  by  municipal  cor- 
porations, and  its  provisions  control  the  other 
statutes.— Town  of  Houma  v.  Houma  Lighting 
&  Ice  Mfg.  Co.  (La.)  42. 

There  is  nothing  in  Acts  1898,  p.  224,  No. 
136,  Acts  1902,  p.  24.  No.  17,  or  Acts  1904, 
p.  313,  No.  142,  requiring  as  a  condition  to  the 
exemption  of  a  municipality  from  parochial  li- 
cense taxation  that  the  particular  purpose  to 
which  the  municipal  license  is  to  be  devoted 
shall  be  stated  in  the  ordinance  imposing  such 
tax.— Town  of  Houma  v.  Houma  Lighting  & 
Ice  Mfg.  Co.  (La.)  42. 

•The  provisions  of  Act  1898,  p.  387,  No.  171. 
requiring  the  grading  of  licenses,  apply  as  well 
to  municipal  as  to  state  licenses.— Town  of 
Houma  v.  Houma  Lighting  &  Ice  Mfg.  Co.  (La.) 
42. 

•Under  Act  1898,  p.  387,  No.  171,  wholesale 
and  retail  businesses  are  required  to  be  licensed 
separately,  and  a  municipal  corporation  can- 
not impose  one  license  on  the  liquor  business, 
wholesale  and  retail. — Town  of  Houma  v.  Hou- 
ma Lighting  &  Ice  Mfg.  Co.  (La.)  42. 

Under  Const,  art.  229,  the  General  Assembly 
may  authorize  a  municipal  corporation  to  im- 
pose on  dealers  in  liquors  a  license  tax  in  ex- 
cess of  that  imposed  for  state  purposes.— Town 
of  Houma  v.  Houma  Lighting  &  Ice  Mfg.  Co. 
(La.)  42. 

|  2.   Local  option. 

Gen.  St.  1906,  §  1216,  provides  a  complete 
procedure  for  testing  the  validity  of  prohibi- 
tion elections,  and  the  remedy  there  prescribed 
is  exclusive— State  v.  Martin  (Fla.)  424. 

The  court  will  entertain  jurisdiction  to  the 
extent  that  steps  are  taken  to  hold  a  local  op- 
tion election  and  no  further;  it  being  a  ques- 
tion of  authority.— Hagens  v.  Police  Jury  of 
Caddo  Parish  (La.)  676. 

Parishes  can  hold  local  option  elections  at 
the  time  authorized  in  the  wards,  though  a  num- 
ber of  these  wards  have  already  acted  upon  the 
subject.— Hagens  v.  Police  Jury  of  Caddo  Par- 
ish (La.)  676. 

An  ordinance  ordering  the  holding  of  a  local 
option  election  32  days  from  its' date  was  not 
illegal  on  the  ground  that  the  time  allowed  was 
insufficient.— Hagens  v.  Police  Jury  of  Caddo 
Parish  (La.)  676. 

The  counting  of  votes  and  other  similar  de- 
tails of  a  local  option  election  held  a  matter  for 
the  respective  localities. — Hagens  v.  Police  Jury 
of  Caddo  Parish  (La.)  676. 

The  question  as  to  the  conduct  of  a  local 
option  election  is  not  "a  civil  or  political  right" 
referred  to  in  Const  art.  109.  so  as  to  give 
the  courts  jurisdiction  thereof.— Hagens  v.  Police 
Jury  of  Caddo  Parish  (La.)  676. 

There  is  no  statute  authorizing  contest  of  a 
local  option  election  in  any  ward  or  parish. — 
Hagens  v.  Police  Jury  of  Caddo  Parish  (La.) 

676. 
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In  the  absence  of  statute,  the  courts  are  with- 
out jurisdiction  in  the  matter  of  contesting  a 
local  option  election.— Darbonne  v.  Village  of 
Oberlin  (La.)  679. 

§  3.    Licenses  and  taxes. 

Where  a  prohibition  election  has  been  declar- 
ed to  have  resulted  in  favor  of  prohibition, 
the  regularity  of  such  election  cannot  be  in- 
quired into  in  mandamus  to  compel  the  issu- 
ance to  the  relator  of  a  liquor  dealer's  license; 
but  the  invalidity  of  such  election  must  be  first 
judicially  established  in  a  proceeding  under 
Gen.  St.  1906,  §  I216.-State  v.  Martin  (Fla.) 
424. 

A  building  which  has  been  constantly  used  as 
a  barroom  does  not  change  its  identity  within  a 
city  ordinance  by  reason  of  its  being  rendered 
temporarily  uninhabitable  pending  repairs  neces- 
sitated by  a  fire.— Graziano  v.  City  of  New 
Orleans  (La.)  566. 

§  4.    Criminal  prosecutions. 

Under  Cr.  Code  1896,  §§  4554.  4898.  an  in- 
dictment for  selling  or  giving  intoxicating  bev- 
erages to  a  convict  held  sufficient. — Askew  v. 
State  (Ala.)  751. 

•Under  Cr.  Code  1896,  §  5077.  an  indictment 
for  retailing  intoxicating  liquor  must  allege  that 
the  sale  was  "contrary  to  law,"  notwithstand- 
ing form  79  as  set  out  in  the  Code  suggests  two 
different  forms  of  indictment.— Smith  v.  State 
(Ala.)  753. 

•Evidence  held  sufficient  to  support  a  verdict 
of  guilty  of  engaging  in  business  of  a  dealer 
in  liquors  in  a  prohibitory  county. — Fisher  v. 
State  (Fla.)  422. 

*On  a  trial  for  an  illegal  sale  of  liquor,  proof 
of  the  delivery  of  whisky  and  receipt  of  money 
by  defendant  is  prima  facie  evidence  of  defend- 
ant's ownership  of  said  whisky.— Fisher  v. 
State  (Fla.)  422. 

Valid  sentence  of  imprisonment  held  not  in- 
validated by  void  entry  of  suspension  of  the 
sentence.— Ragland  v.  State  (Fla.)  724. 

In  an  indictment  for  selling  intoxicating  liq- 
uors without  a  license,  it  is  not  necessary  to  al- 
lege the  time  of  the  commission  of  the  offense; 
time  not  being  of  the  essence  of  the  offense 
charged.— State  v.  Conega  (La.)  614. 

.INTOXICATION. 

Of  passenger,  see  "Carriers,"  §  9. 

ISSUES. 

In  civil  actions,  see  "Equity,"  8  3. 
Presented  for  review  on  appeal,  see  "Appeal 
and  Error,"  §  4. 

JACTITATION. 

Change  of  form  of  action  to  petitory  action,  see 
"Action,"  9  1. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,"  §  4. 

Pleading  former  jeopardy,  see  "Criminal  Law," 
§  0. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  g  2. 
Of  parties  in  civil  actions,  see  "Parties,"  §  1. 
Of  plens  in  bnr  and  pleas  iu  abatement,  see 
"Pleading,"  $  2. 


JOINT  ADVENTURES. 

•Plaintiff  to  recover  of  defendants  a  share  of 
profits  in  a  speculation  by  them  held  required 
to  show  not  only  that  he  Was  interested  in  the 
deal,  but  what  the  interest  was. — Whitman  v. 
Bartlett  (Ala.)  972. 

•To  entitle  plaintiff  to  a  share  of  profits  under 
a  speculation  made  by  defendants,  held,  there 
must  have  been  a  contract  between  them ;  and 
that  it  was  not  enough  that  he  was  interested 
in  a  fund  used  by  them  therein.— Whitman  t. 
Bartlett  (Ala.)  972. 

•A  loss  from  a  shipment  of  coffee  should  fall 
on  the  party  who  assumed  the  risks  and  would 
have  reaped  the  profits,  rather  than  on  tb<* 
party  whose  interest  in  the  venture  was  con- 
fined to  a  reimbursement  of  his  advances.— I  ruy 
v.  Cage,  Drew  &  Co.  (La.)  670. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JOURNALS. 

Of  legislature,  see  "Statutes,"  §  1 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 

Authority  to  take  acknowledgment,  see  "Ac- 
knowledgment," §  1. 

Commitment  of  insane  person  to  asylnm  by 
county  judge,  see  "Insane  Persons,"  §  1. 

Jurisdiction  of  probate  judge  to  order  stock  law 
election,  see  "Animals." 

Mandamus  to,  see  "Mandamus,"  §5  1,  2. 

Prejudice  of  judge  as  ground  for  change  of  ven- 
ue, see  "Venue,"  I  8. 

Remarks  and  conduct  in  criminal  prosecution, 
see  "Criminal  Law,"  8  18. 

Validity  of  statute  creating  court  and  namius 
judge  thereof,  see  "Statutes,"  $  L 

|  1.    Disqualification  to  act. 

A  judge  of  probate  held  not  disqualified  lit 
bias  or  prejudice  from  trying  a  certain  election 
contest  case.— Fulton  v.  Longshore  (Ala.)  IMSD. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Courts.'*  $  2. 
Redemption,  from  mortgage  by  judgment  cred- 
itor, see  "Mortgages,"  §  6. 
Sales  under  judgment,  see  "Judicial  Sales." 

In  particular  civil  actions  or  profccd'.nq*. 

See  "Divorce,"  §  1;  "Ejectment,"  %  2;  "Quiet- 
ing Title,"  §  2;  "Replevin,"  $  2. 

Decree  in  equity,  see  "Equity,"  §  5. 

For  cnusing  death,  see  "Death,"  $  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  §  22. 

In  criminal  protccutiont. 
See  "Criminal  Law,"  f  33. 

Review. 
See  "Appeal  and  Error." 

f  1.    Nature  and  essentials  in  general. 

•A  judge's  memorandum  on  a  trial  dork* 
that  judgment  had  been  entered  for  plaintiff 
held  not  a  judgment  upon  which  an  executi-jo 
could  be  issued— Winn  v.  McCraney  (Ala.)  $54. 

{  2.    By  default. 

An  exception  of  no  cause  of  action,  though 
filed  after  default,  cannot  be  ordered  to  stand 
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as  an  answer,  and  cannot  deprive  defendant  of 
his  right  to  file  answer.— Davenport  v.  Ash  (La.) 

213. 

§  3.  Ob  trial  of  issues. 

Where  a  deed  calls  for  an  undivided  half  of 
a  tract  of  land,  and  the  petition  in  a  petitory 
action  also  is  in  effect  for  an  undivided  halt, 
the  title  is  not  for  the  whole,  though  the  pe- 
tition has  been  so  referred  to  in  the  course  of 
the  verbal  testimony.— Wells  v.  Blackman  (La.) 
437. 

§  4.    Entry,  record,  and  docketing. 

•A  circuit  clerk  has  no  power  to  make  a  judg- 
ment entry  after  the  court  has  finally  adjourn- 
ed.-Winn  v.  McCraney  (Ala.)  854. 

§  5.   Amendment,    correction,    and  re- 
view in  same  court. 

If  a  judgment  was  by  mistake  rendered  and 
enrolled  against  the  wrong  party,  it  cannot  be 
corrected  except  as  between  the  real  parties  to 
the  judgment,  and  before  the  rights  of  bona  fide 
purchasers  intervene.— Allen  West  Commission 
Co.  v.  Millstead  (Miss.)  256. 

f  6.    Opening;  or  vacating. 

Defendant  held  to  have  failed  to  sustain  the 
burden  of  showing  that  she  was  prevented  from 
making  her  defense  without  her  fault  by  the 
failure  of  her  husband  to  appear  as  a  witness 
for  her.— Badham  v.  Lunsford  (Ala.)  762. 

Where  defendant,  on  discovering  the  absence 
of  a  witness,  did  not  apply  for  a  continuance 
or  ask  that  plaintiff  be  put  upon  a  showing  as  to 
what  defendant  expected  to  prove  by  the  absent 
witness,  she  could  not  have  a  judgment  for 
plaintiff  set  aside  because  of  such  witness'  fail- 
ure to  testify.— Badham  v.  Lunsford  (Ala.)  762. 

Even  though  defendant  was  justified  in  as- 
suming that  her  husband  would  appear  and  tes- 
tify as  a  witness  for  her,  unless  he  was  provi- 
dentially detained  and  not  negligently  absent, 
defendant  cannot  have  a  judgment  set  aside 
upon  that  ground.— Badham  v.  Lunsford  (Ala.) 
702. 

S  7.    Collateral  attack. 

•A  judicial  record,  purporting  on  its  face  to 
bp  complete,  held  not  subject  to  impeachment 
in  an  action  in  chancery  to  have  it  declared 
void.— Childress  v.  Carley  (Miss.)  104. 

Though  innocent  purchasers  for  value  of  land 
sold  under  a  voidable  decree  will  be  protected 
against  collateral  attack  upon  the  decree,  where 
a  decree  is  void,  it  is  subject  to  attack  anywhere 
collaterally  or  otherwise.— Theobald  v.  Deslonde 
(Miss.)  712. 

§  8.    Merger  and  bar  of  eanaea  of  action 
and  defenaca. 

*A  decree  dismissing  a  bill  without  prejudice 
Is  not  a  bar  to  another  bill  for  the  same  pur- 
pose on  different  grounds.— Collins  v.  Smith 
(Ala.)  986. 

Where,  after  hearing,  a  rule  requiring  a  liti- 
gant to  show  cause  why  the  truth  of  his  al- 
legations should  not  be  proven,  summarily,  or 
the  injunction  dissolved,  has  been  made  ab- 
solute, another  application  for  injunction  on  the 
same  grounds  is  properly  denied. — Josephson  v. 
Powers  (La.)  206;    In  re  Powers,  Id. 

•Requisites  of  the  plea  of  res  adjudicata  stat- 
ed.— Creegan  v.  Hyman  (Miss.)  952. 

f  O.     Conclusiveness  of  adjudication. 

•The  recitals  in  chancery  proceedings,  show- 
ing that  the  parties  named  therein  are  the  par- 
ties composing  a  certain  firm,  etc.,  are  not  evi- 
dence of  the  facta  recited  as  against  other  par- 
ties.—Sims  v.  Mobile,  J.  &  K.  C.  R.  Co.  (Ala.) 
404. 

A  judgment  cannot  be  pleaded  as  res  judicata, 
where  it  does  not  pass  on  the  issues  involved  in 


the  pending  action.— Arcadia  Cotton  Oil  Mill  & 
Mfg.  Co.  v.  Fisher  (La.)  28;  Silbernagel  Co.  v. 
Same,  Id. 

Where  the  major  children,  by  a  prior  mar- 
riage, of  a  wife  deceased  and  the  surviving  hus- 
band, on  their  joint  petition,  obtain  a  judgment 
ordering  the  execution  of  the  will  of  the  de- 
cedent, and  putting  them  in  possession  in  ac- 
cordance therewith,  such  judgment  is  conclusive 
as  to  the  rights  of  the  parties,  unless  set  aside 
for  fraud  or  error.— Smith  v.  Nelson  (La.)  200. 

Where  one  sues  for  the  partition  of  land 
and  provokes  a  judgment,  he  cannot  thereafter 
set  up  another  title  which  he  held  when  the 
suit  was  begun.— Wells  v.  Blackman  (La.)  437. 

*A  judgment  in  favor  of  a  lessor  for  rent  or 
eviction  of  a  tenant  concludes  all  questions  as 
to  the  validity  of  the  lease  and  all  special  de- 
fenses.—Harvin  v.  Blackman  (La.)  525. 

*A  judgment  In  a  former  suit  that  the  opera- 
tion of  machine  works  did  not  constitute  a  nui- 
sance held  res  judicata.— Froelicher  v.  Southern 
Marine  Works  (La.)  570. 

A  final  decree  in  partition  concludes  all  par- 
ties on  all  questions  of  title  raised  or  that  might 
have  been  raised.— Metropolitan  Bank  v.  Times- 
Democrat  Pub.  Co.  (La.)  622. 

Suits  for  separation  by  a  husband  because  of 
abandonment  held  not  res  judicata  of  a  subse- 
quent suit  by  the  wife  for  separation  because 
of  ill  treatment— Schlater  v.  Le  Blanc  (La.) 
921. 

110.  Lien. 

Where  a  judgment  was  inadvertently  rendered 
and  enrolled  against  a  person  other  than  the 
real  debtor,  a  subsequent  grantee  of  the  real 
debtor,  taking  without  knowledge  of  the  judg- 
ment creditor  8  claim  or  judgment,  was  a  bona 
fide  purchaser,  and  took  good  title  as  against 
the  judgment.— Allen  West  Commission  Co.  v. 
Millstead  (Miss.)  256. 

The  rule  that  a  bona  fide  purchaser  of  land 
from  a  judgment  debtor  before  the  judgment 
against  him  became  effective  takes  good  title  as 
against  the  judgment  creditor  is  the  same  wheth- 
er the  judgment  was  rendered  by  a  federal 
court  or  by  a  state  court.— Allen  West  Commis- 
sion Co.  v.  Millstead  (Miss.)  256. 

A  judgment  revived  for  the  first  time  and 
made  effectual  against  the  judgment  debtor  aft- 
er he  had  transferred  land  to  another  by  unre- 
corded deed,  under  which  bis  grantee  held  actu- 
al possession,  was  not  enforceable  against  the 
land,  since  the  possession  by  the  debtor's  gran- 
tee was  notice  of  his  holding  and  the  debtor  had 
then  no  interest  in  the  land.— Allen  West  Com- 
mission Co.  v.  Millstead  (Miss.)  256. 

fll.  Payment,  aatiif action,  merger,  and 
discharge. 

•Where  In  the  same  judgment  the  parties  are 
condemned  to  pay  each  other  money,  the  two 
judgments  should  be  made  to  offset  pro  tanto. — 
L.  Lnderbach  Plumbing  Co.'  v.  Its  Creditors 
(La.)  359. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  §  1. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  7. 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  §  2. 

JUDICIAL  SALES. 

See  "Execution,"  H  3,  4. 

Of  property  of  decedent  see  "Executors  and 
Administrators,"  §  6. 
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Of  property  of  infant   see   "Guardian  and 

Ward/'  §  L  , 
Tax  sales,  see  ,lTaxation,"  §§  7,  8. 

A  deed  executed  on  a  decree  more  than  50 
years  old,  which  did  not  order  a  deed  to  be 
made,  but  merely  barred  the  equity  of  redemp- 
tion and  ordered  the  purchaser  to  be  let  into 
possession,  held  properly  excluded  in  ejectment 
proceedings.— Sims  v.  Mobile,  J.  &  K.  C.  R.  Co. 
(Ala.)  494. 

A  deed  to  supposed  heirs  of  a  purchaser,  made 
by  a  register  in  chancery  over  50  years  after 
tne  decree,  held  invalid.— Sims  v.  Mobile.  J.  & 
K.  C.  R.  Co.  (Ala.)  494. 

JUNK  DEALERS. 

License  of,  see  "Licenses,"  |  1. 

JURISDICTION. 

Amount  in  controversy,  see  "Appeal  and  Er- 
ror," |  2. 

Jurisdiction  of  particular  actions  or  pro- 
ceedings. 

See  "Divorce,"  I  1;   "Habeas  Corpus,"  f  2; 

"Prohibition,"  §  2. 
Accounting,  see  "Account,"  81. 
Criminal  prosecutions,  see  "Criminal  Law,"  |  2. 
To  commit  insane  person  to  asylum,  see  "Insane 

Persons,"  8  1. 
To  contest  elections,  see  "Intoxicating  Liquors," 

8  2. 

Jurisdiction  of  particular  classes  of  persons. 
Married  women,  see  "Husband  and  Wife,"  |  3. 

Special  jurisdictions  and  jurisdiction  of  partic- 
ular classes  of  courts. 
See  "Courts" ;  "Equity,"  §  1. 
Appellate  jurisdiction,  see  "Criminal  Law,"  68 

JURY. 

See  "Grand  Jury." 

Appointment  of  jury  commissioners  as  exercise 
of  executive  power,  see  "Constitutional  Law," 
8  2. 

Harmless  error  in  selection  and  impaneling  of 
jurors,  see  "Appeal  and  Error,"  8  17. 

Instructions  in  civil  actions,  see  "Trial,"  8  4. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  88  23-28. 

Mileage  of  jurors  as  costs  in  condemnation  pro- 
ceedings, see  "Eminent  Domain,"  6  3. 

Questions  for  jury  in  civil  actions,  see  "Trial," 
6  3. 

Questions  for  jury  in  criminal  prosecutions,  see 

"Criminal  Law/'  8  22. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  6  3. 
Verdict  in  criminal  prosecutions,  see  "Criminal 

Law,"  8  30. 

8  1-  Right  to  trial  by  Jury. 

Under  Act  Feb.  18,  1805  (Acts  1894-05,  p. 
1062),  8  19,  and  Acts  1896-97,  p.  327,  8  8,  re- 
lating to  appeals  to  the  city  court  of  Anniston, 
held,  that  a  demand  for  a  jury  trial  on  appeal 
to  the  city  court  came  too  late  when  first 
brought  to  the  court's  attention  after  the  term 
at  which  the  appeal  was  taken  had  ended. — 
Harrison  v.  City  of  Anniston  (Ala.)  980. 

Gen.  St.  1906,  8  1201.  1202.  and  section  1208, 
as  amended  by  Laws  1907,  p.  217,  c.  5706,  giv- 
ing county  judges  jurisdiction  over  alleged  in- 
sane persons,  is*  not  unconstitutional  as  not  ex- 
tending the  right  to  jury  trial.— Ex  parte  Scud- 
aniore  (Fla.)  279. 


S  2.   Summoning,  attendance,  discharge, 
aad  compensation. 

Under  Civ.  Code  1896.  88  5004,  5005  (Cr. 
Code  1907,  88  7263,  7265),  the  action  of  the 
court  in  a  capital  case  in  directing  that  th* 
names  drawn  by  it  from  the  jury  box  should 
constitute  the  venire,  without  embracing  al<» 
the  panel  of  petit  jurors  organized  for  the  wefk. 
held  reversible  error.— Bradberry  v.  State  (Ala.i 
968. 

Jury  commissioners  are  statute  officers,  and 
under  Const,  art.  71,  the  General  Assembly 
can  prescribe  that  they  shall  be  appointed  by 
the  Governor. — State  v.  Pierre  (La.)  574. 

The  objection  that  the  names  of  petit  juror* 
were  drawn  from  the  jury  box,  instead  of  im- 
mediately from  the  envelope,  was  not  timely, 
after  eight  of  the  jurors  hsd  been  accepted.— 
State  v.  Montgomery  (La.)  997. 

Where  a  jury  was  drawn  as  to  eight  of  its 
members  in  accordance  with  the  custom  from 
the  box,  instead  of  immediately  from  the  en- 
velope, and  the  remaining  four  jurors  were 
drawn  in  accordance  with  the  suggestion  of 
counsel  from  the  envelope,  there  was  nothing 
done  to  which  objection  could  reasonably  be 
made.— State  v.  Montgomery  (La.)  997. 

Act  No.  135,  p.  216.  of  1898,  does  not  require 
that  the  names  of  the  petit  jurors  shall  b» 
drawn  immediately  from  the  envelope,  instead 
of  from  the  jury  box.— State  v.  Montgomery 
(La.)  997. 

Special  venire  selected  in  disregard  of  Cod* 
1906,  8  2688,  quashed.— Litford  v.  State  fMis».l 
246. 

8  3.   Competency  of  Jurors,  challenges, 
and  objections. 

The  peremptory  challenges  allowed  accuse 
in  capital  cases  by  Cr.  Code  1896,  8  5008.  h*li 
in  addition  to  those  given  by  section  5015.— 
Smith  v.  State  (Ala.)  236. 

♦Objection  on  the  ground  that  the  regular  ju- 
rors who  would  have  to  act  on  their  case  had 
been  present  during  their  trial  on  another  chare? 
of  robbery  held  properly  overruled. — State  v. 
Wren  (La.)  99. 

JURY  COMMISSIONERS. 

See  "Jury,"  8  2. 

JUSTICES  OF  THE  PEACE. 

Civil  liability  of  justice  of  the  peace  for  fake 

imprisonment,  see  "False  Imprisonment,"  |  1. 
Concurrent  judisdiction  of  justice's  court  an: 

circuit  court  in  criminal  prosecution*.  --<■ 

"Criminal  Law,"  8  2. 
Conviction  in  justice's  court,  as  bar  to  *ul~- 

quent  prosecution,  see  "Criminal  Law,"  |  4 
Mandamus,  see  "Mandamus,"  8  1- 

8  1.   Appointment,     qmalineatiaam,  an* 

tenure. 

A  justice  of  the  peace  is  a  public  officer  - 
State  v.  Albright  (Ala.)  470. 

8  2.   Procedure  in  civil  cases. 

Where  a  justice  of  the  peace  holds  court  ir 
two  places  in  his  county  and  renders  judgment 
and  issues  a  writ  of  garnishment  at  one  plac- 
the  writ  is  properly  made  returnable  to  the  n*r 
regular  term  of  his  court  at  that  place,  tbocr- 
he  holds  an  intervening  term  at  the  other  pbv- 
in  view  of  Ann.  Code  1892.  88  2130.  2140.  23aT 
2399,  2401.— Edwards  v.  Kingston  Lumber  Co 
(Miss.)  69. 

8  3.    Review  of  proceeding^. 

•Where,  on  certiorari  under  Code  lJhsR.  I  *> 
to  review  a  justice's  judgment  against  &  garui^ 
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ee,  the  record  did  not  show  what  the  garnishee's 
answer  was,  it  was  error  to  submit  the  ques- 
tion whether  the  garnishee  actually  filed  an 
answer  as  required  by  law  to  a  jury.— Arky  v. 
Cameron  (Miss.)  54,  170. 

•Striking  an  answer  of  a  garnishee  made  in 
the  circuit  court  on  appeal  from  justice  court 
after  a  default  held  error.— De  Jean  Mitchell 
Co.  v.  Mead  (Miss.)  58. 

•Under  Code  1906,  8  3946,  relating  to  appear- 
ance of  defendant  after  motion  the  summons  or 
service,  and  section  3947,  relating  to  appearance 
by  defendant,  where  judgment  is  reversed  on  ap- 
peal for  want  of  service,  held,  there  .was  suffi- 
cient appearance  by  defendant  to  give  the  cir- 
cuit court  jurisdiction  on  appeal  from  a  justice's 
judgment.— Illinois  Cent.  R.  Co.  v.  Swanson 
(Miss.)  83. 

JUSTIFICATION. 

Of  actionable  words,  see  "Libel  and  Slander," 

§  3. 

Of  homicide,  see  "Homicide,"  5  4. 

LACHES. 

Affecting  right  to  mandamus,  see  "Mandamus," 
§  3. 

In  seeking  enforcement  of  trust,  see  "Trusts," 
§  2. 

LANDLORD  AND  TENANT. 

Conclusiveness  of  adjudication  of  action  for 
rent  and  eviction  of  tenant,  see  "Judgment," 
5  9. 

Equitable  suit  to  reform  lease,  see  "Equity," 

Instrument  in  form  of  lease  as  mortgage,  see 
"Mortgages,"  S  1. 

Interest  of  lessee  in  demised  premises  as  prop- 
erty not  subject  to  execution,  see  "Execution," 

Requirements  of  statute  of  frauds  affecting 
lease,  see  "Frauds,  Statute  of,"  8  3. 

Warning  by  landlord  against  trepass  on  premi- 
ses, see  "Trespass,"  5  3. 

8  1.  Landlord's  title  and  reversion. 

A  grantor  obtaining  a  lease  from  the  grantee 
held  estopped  from  disputing  the  grantee  s  title, 
but  otherwise  as  to  the  grantor's  wife,  not  a 

?arty  to  the  lease.— Cleveland  v.  Alba  (Ala.) 
57. 

8   2.   Terms  for  years. 

One  who  advanced  money  to  another  to  erect 
a  building  on  a  lot  under  a  verbal  agreement 
based  on  the  prior  assignment  to  him  by  the 
borrower  of  a  lease  of  the  lot,  giving  an  option 
to  purchase,  held  to  leave  an  equitable  lien  on 
the  borrower's  interest  to  secure  the  money  so 
advanced.— Thalheimer  v.  Tischler  (Fla.)  514. 

Where  a  lease  provides  that  the  lessee  shall 
not  transfer  the  lease,  the  lessee  is  without  au- 
thority to  transfer  to  a  subtenant  the  right  of 
renewal.— Audubon  Hotel  Co.  v.  Braunnig  (La.) 
33. 

A  tenant  can  continue  as  tenant  under  a  pro- 
vision in  the  lease  for  a  renewal,  but  a  sub- 
tenant cannot  continue  without  his  original 
tenant — Audubon  Hotel  Co.  v.  Braunnig  (La.) 
33. 

•Where  an  original  lessee  opposes  the  renew- 
al of  the  lease,  the  remedy  of  his  subtenant  is 
in  damages.— Audubon  Hotel  Co.  v.  Braunnig 
(La.)  33. 

•A  subtenant  is  without  the  right  of  renewal 
of  a  lease  with  the  original  lessor  if  the  ex- 


ercise of  this  right  is  opposed  by  the  original 
lessee. — Audubon  Hotel  Co.  v.  Braunnig  (La.) 
33. 

•The  recourse  of  a  subtenant  is  against  his 
immediate  lessor,  and  the  duty  of  the  latter  is 
to  compel  the  original  lessor  to  perform  his 
part  of  the  obligation  which  is  to  inure  to  the 
subtenant.— Audubon  Hotel  Co.  v.  Braunnig 
(La.)  33. 

•A  lease  does  not  pass  to  the  subtenant,  and 
there  is  no  contractual  relation  between  him 
and  the  lessor.— Audubon  Hotel  Co.  v.  Braun- 
nig (La.)  33. 

Where  sublessee,  before  making  his  contract, 
was  apprised  of  interpretation  that  lease  covered 
store  only,  the  language,  "the  premises  which 
he  holds  under  lease,"  used  to  describe  the  prop- 
erty subleased,  means  the  property  actually  held 
by  the  lessee— Hirsh  v.  Valloft  (La.)  103. 

An  option  to  a  lessee  to  purchase  at  a  fixed 

!>rice  at  any  time  during  the  continuance  of  the 
ease  held  not  bo  incomplete  as  to  preclude  en- 
forcement. —  Succession  of  Witting  (La.)  606 ; 
Amiss  v.  Witting's  Ex'rs,  Id. 

♦A  contract  of  lease  for  five  years  of  a  lot 
and  building  for  a  certain  amount,  payable  in 
monthly  installments,  is  a  sufficient  considera- 
tion for  an  option  to  the  lessee  to  purchase  the 
property  at  a  fixed  price  during  the  continu- 
ance of  the  lease. — Succession  of  Witting  (La.) 
606 ;  Amiss  v.  Witting's  Ex'rs,  Id. 

Where  a  lessor  has  been  receiving  rent  a  few 
days  later  without  objection,  if  he  desires  to 
hold  the  lessee  strictly  to  the  payment  on  the 
day  the  rent  falls  due  he  must  give  notice.— 
Standard  Brewing  Co.  v.  Anderson  (La.)  926. 


8  3. 


and  enjoyment  and  use 


Premises, 

thereof. 

♦The  rights  of  a  tenant  on  the  termination  of 
the  tenancy  to  remove  emblements  or  other 
property  belonging  to  him  determined.— Florala 
Sawmill  Co.  v.  J.  T.  Parrish  &  Bro.  (Ala.) 
461. 

•"Emblements"  defined.— Florala  Sawmill  Co. 
v.  J.  T.  Parrish  &  Bro.  (Ala.)  461. 

Turpentine  which  has  dripped  from  the  trees 
and  which  has  been  caught  in  boxes  prepared 
for  the  purpose  held  the  personalty  of  the  ten- 
ant, whfle  turpentine  obtained  by  scraping  the 
trees  held  not  personalty  prior  to  the  scraping. 
—Florala  Sawmill  Co.  v.  J.  T.  Parrish  &  Bro. 
(Ala.)  461. 

•Measure  of  damages  for  a  lessor's  refusal  to 
give  the  lessee  possession  of  premises  stated. — 
Paris  v.  Johnston  (Ala.)  642. 

•A  lessor  has  no  right,  without  the  consent  of 
the  lessee,  to  impose  additional  burdens  on  leased 
premises,  or  to  enter  thereon  for  the  purpose  of 
improving  the  same.— Hirsh  v.  Valloft  (La.)  103. 

A  lessee  who  might  have  protected  himself 
against  the  collapse  of  a  building  by  temporary 
shoring  can  not  recover  the  consequential  dam- 
ages—Bennett v.  Southern  Scrap  Material  Co. 
(La.)  211. 

Where  a  leased  building  collapses  by  reason 
of  rotten  supporting  columns,  the  lessor  had 
no  claim  against  the  lessee  on  the  latter's  cove- 
nant to  make  necessary  repairs;  usual  decay 
being  excepted.— Bennett  v.  Southern  Scrap  Ma- 
terial Co.  (La.)  211. 

Lessor  of  a  building  is  bound  to  deliver  the 
same  in  good  condition  and  free  of  repairs,  and 
warrants  against  all  defects  which  may  prevent 
it  from  being  used  for  the  purposes  of  the  lease. 
—Bennett  v.  Southern  Scrap  Material  Co.  (La.) 
211. 

A  stipulation  that  the  lessee  shall  make  all 
necessary  repairs  for  one  year  does  not  excuse 
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the  lessor  of  bis  obligation  to  deliver  the  build- 
ing in  a  sound  condition  as  to  the  structural 
parts.— Bennett  v.  Southern  Scrap  Material  Co. 
(La.)  211. 

I  4.    Heat  and  advances. 

Where  a  lease  fixed  the  rent  at  $4  per  week 
in  advance,  the  act  of  the  landlord's  agent  in 
permitting  payment  at  the  end  of  each  month 
did  not  change  the  amount  from  $4  per  week  to 
*16  per  month— Ebersole  v.  Addington  (Ala.) 
849. 

•Only  the  property  of  the  lessee  on  the  leased 

J remises  is  subject  to  the  lessor's  privilege. — 
i.  Luderbach  Plumbing  Co.  v.  Its  Creditors 
(La.)  359. 

§  5.    Re-entry  and  recovery  of  posses- 
sion by  landlord. 

♦Where  a  contract  of  a  landlord  for  leasing 
does  not  by  its  terms  terminate  the  tenancy,  two 
notices  held  essential  to  enable  the  landlord  to 
maintain  unlawful  detainer,  one  to  terminate 
the  tenancy  and  the  other  a  demand,  after  the 
termination,  for  a  surrender  of  possession. — 
Ross  v.  Gray  Eagle  Coal  Co.  (Ala!)  564. 

•Demand  made  by  a  landlord  to  vacate  leased 
premises  at  once,  made  before  expiration  of 
tenancy,  held  insufficient  as  demand  for  prem- 
ises after  termination  of  tenant's  possessory 
interest.— Ros  v.  Gray  Eagle  Coal  Co.  (Ala.) 

LANDS. 

See  "Public  Lands." 

LARCENY. 

See  "Embezzlement" ;  "False  Pretenses" ;  "Rob- 
bery." 

Arraignment  and  pleas,  see  "Criminal  Law," 
I  6. 

Construction  of  verdict,  see  "Criminal  Law," 
f  30. 

Grounds  for  new  trial  in  general,  see  "Criminal 

Law,"  §  32. 
Replevin   of   property   stolen   and   sold,  see 

"Sales,"  §  4. 

S  1.  Offenses  aad  responsibility  there- 
for. 

•In  order  to  constitute  a  taking  of.  property 
from  a  dwelling  house  grand  larceny,  under  Cr. 
Code  1896,  §  5049,  the  property  must  be  of  the 
value  of  five  dollars  or  more,  otherwise  the  of- 
fense is  petit  larceny,  under  section  5050.— 
Thomas  v.  State  (Ala.)  565. 

S  2.   Prosecution  and  punishment. 

In  a  prosecution  for  larceny  of  goods  from 
a  freight  car,  evidence  that  witness  checked 
the  goods  in  the  car  and  found  them  "short" 
held  inadmissible— Perry  v.  State  (Ala.)  470. 

•In  a  prosecution  for  larceny,  facts  held  ad- 
missible as  incriminating  circumstances.— Per- 
ry v.  State  (Ala.)  470. 

In  a  prosecution  under  Cr.  Code  1896,  S  5049. 
a  verdict  held  to  have  convicted  accused  of 
petit  larceny,  for  which  she  was  properly  sen- 
tenced.—Thomas  v.  State  (Ala.)  565. 

Evidence  held  to  sustain  conviction  of  lar- 
ceny.—Minor  v.  State  (Fla.)  297. 

LASCIVIOUS  COHABITATION  OR 
CONDUCT. 

See  "Lewdness." 


LAW  OF  THE  CASE. 

Appeal  and  Error, 


Decision  on  appeal,  see 
§  21. 


LEASES. 

See  "Landlord  and  Tenant" 


LEGACIES. 


See  "Wills." 


LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  §  2. 

LEVEES.  ' 

Laws  denying  due  process  of  law,  see  "Consti- 
tutional Law,"  |  6. 

Laws  relating  to  levee  board  as  denying  freedom 
of  contract,  see  "Constitutional  Law,"  f  3. 

Sale  of  land  for  levee  taxes,  see  "Taxation," 
5  7. 

Under  Acts  1908,  c.  97,  §  3,  the  treasurer  of 
the  Yazoo-Mississippi  Delta  Levee  Board  has 
only  power  to  forfeit  bonds  deposited  by  bank^ 
to  secure  deposits  for  the  purpose  of  collateral 
security,  and  to  sell  the  bonds  for  that  purpose 
according  to  the  direction  of  the  board.— Bobo 
v.  Board  of  Levee  Com'rs  for  Yazoo-Mississippi 
Delta  (Miss.)  819. 

A  deed  for  levee  taxes,  executed  by  a  sheriff 
who  had  not  given  the  statutory  bond,  is  void 
— Creegan  v.  Hyman  (Miss.)  952. 

A  deed  for  levee  taxes  which  has  no  seal  exe- 
cuted at  a  time  a  seal  was  required,  is  void.— 
Creegan  v.  Hyman  (Miss.)  952. 

A  deed  for  levee  taxes  from  a  tax  collectrr 
to  the  levee  treasurer,  not  filed  for  redemption, 
is  void. — Creegan  v.  Hyman  (Miss.)  952. 

One  claiming  under  a  deed  for  levee  tax** 
from  the  auditor,  under  Laws  1888,  p.  40.  c. 
23,  must  point  out  specifically  some  particular 
sale  under  which  he  claims,  in  order  to  invoke 
the  presumption  conferred  by  the  act.— Crecj:aa 
v.  Hyman  (Miss.)  952. 

LEVY. 

Of  execution,  see  "Execution,"  |  is. 

LEWDNESS. 

•An  Indictment  for  unlawful  cohabitation  hrJd 
not  fatally  defective  because  it  did  not  ati>c* 
that  one  of  the  parties  was  a  man  and  the 
other  a  woman. — Tynes  v.  State  (Miss.)  535. 

In  a  prosecution  for  unlawful  cohabitation,  tlw 
court  did  not  err  in  admitting  evidence  tL-v 
defendant  was  a  married  man.  though  the  in- 
dictment did  not  so  allege. — Tynes  v.  Star* 
(Miss.)  535. 

In  a  prosecution  for  unlawful  cohabitation, 
an  instruction  held  not  objectionable  for  f.i:!- 
ure  to  require  a  finding  that  defendant  was  a 
man,  and  the  person  he  was  charged  to  ha*, 
cohabited  with  was  a  woman.— Tynes  v.  Sut- 
(Miss.)  535. 

An  instruction  in  a  suit  for  unlawful  co- 
habitation held  not  objectionable  for  failure  t«» 
require  that  habitual  sexual  intercourse  betwwa 
defendant  and  B.  was  "unlawful,"  in  onto 
justify  a  conviction.— Tynes  ▼.  State  iMiss » 

LIBEL  AND  SLANDER. 


Argument  and  conduct  of  counsel  in  action  f*r 

slander,  see  "Trial."  5  2. 
Hnrmlee  error  in  rulings  in  action  for  slander, 
see  "Appeal  and  Error,"  §  19. 

•Point  annotated.  See  syllabus. 
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f  1.  Words   and   acts  actionable, 
liability  therefor. 

•In  an  action  for  libel,  it  is  necessary  to  show 
that  the  libelous  matter  was  published  by  being 
communicated  to  some  third  person.— Roberts  v. 
English  Mfg.  Co.  (Ala.)  752. 

•Sending  through  the  mail  a  libelous  letter  to 
the  person  libeled  held  not  such  a  publication 
as  will  sustain  an  action  for  libel.— Roberts  v. 
English  Mfg.  Co.  (Ala.)  752. 

•In  an  action  for  libel  by  sending  to  plaintiff, 
through  the  mail,  a  libelous  letter,  the  proof 
held  not  to  show  publication  of  the  letter  by 
dictation  to  a  third  person— Roberta  v.  English 
Mfg.  Co.  (Ala.)  752. 

Where  a  publication  is  not  libelous  per  se.  but 
special  damage  is  alleged  as  a  natural  result  of 
such  publication,  which  is  alleged  to  be  false 
and  maliciously  made,  it  is  actionable.— Briggs  v. 
Brown  (Fla.)  325. 

•Where  a  publication  is  false  and  not  privi- 
leged, and  its  natural  consequences  necessarily 
cause  injury  to  a  person,  the  publics  t  ion  is  ac- 
tionable per  se.— Briggs  v.  Brown  (Fla.)  325. 

•Action  for  libel  will  lie  when  there  is  a  false 
and  unprivileged  publication  which  exposes  a 
person  to  distrust,  hatred,  contempt,  or  ridicule 
or  causes  him  to  be  avoided,  or  injures  such 
person  in  his  office,  occupation,  or  business.— 
Briggs  v.  Brown  (Fla.)  325. 

8  2.  Privileged     communication!,  and 
malice  therein. 

•The  privilege  of  a  publication  is  not  confined 
to  the  legal  duties  of  the  parties.— Briggs  v. 
Brown  (Fla.)  325. 

•To  be  privileged,  a  publication  must  be  by 
and  to  only  those  who  nave  a  right,  or  interest 
in  the  subject,  and  made  without  malice,  in  a 
manner  to  properly  serve  the  right  or  interest 
of  the  parties. —Briggs  v.  Brown  (Fla.)  325. 

8  3.    Justification  and  mitigation. 

•A  party  injured  by  a  publication  cannot  re- 
rover  damages  if  the  publication  is  true  and  is 
rmde  in  good  faith,  so  as  to  properly  serve  the 
rights  of  others  by  and  to  whom  the  nublication 
is  made.— Briggs  v.  Brown  (Fla.)  325. 

ff  4.  Actions. 

A  declaration  held  not  demurrable  where  spe- 
cial injuries  are  alleged.— Briggs  v.  Brown 
(Fla.)  325. 

•In  an  action  for  libel,  where  the  plea  admits 
the  writing  of  the  letter  complained  of,  testi- 
mony that  defendant  showed  the  witness  a  letter 
which  read  like  the  one  declared  on  held  to  tend 
to  prove  publication.— Briggs  v.  Brown  (Fla.) 
H3& 

Where  a  publication  is  not  privileged  and  is 
not  actionable  per  se,  damages  may  be  recovered 
on  proper  allegations  and  proofs  for  such  special 
injury  as  is  the  natural  consequence  of  the  pub- 
lication.—Briggs  v.  Brown  (Fla.)  325. 

In  an  action  for  slander,  it  was  error  to  ad- 
mit the  deposition  of  a  witness  as  to  what  was 
said  in  a  conversation  other  than  the  one  on 
■which  the  charge  was  based.— Yazoo  &  M.  V. 
R.  Co.  v.  Rivers  (Miss.)  705. 

LICENSES. 

Assignment  of,  see  "Assignments,"  §  1. 

Care  required  by  railroad  company  as  to  licen- 
sees, see  "Railroads,"  8  6. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  §§  1,  3. 

Of  foreign  corporation,  see  "Corporations,"  §  5. 

To  cut  timber,  see  "Logs  and  Logging." 

8   1.    For  occupation*  and  privileges. 

In  a  prosecution  under  sections  1,  2,  and  4 
of  Ordinance  No.  367  of  the  city  of  Annis- 


ton.  held,  that  it  was  not  necessary  to  prove 
a  violation  of  both  sections  1  and  2,  but  that 
a  conviction  could  be  bad  for  violation  of  aec- 
tion  2  alone. — Levi  v.  City  of  Anniston  (Ala.) 
237. 

•Ordinance  No.  367  of  the  city  of  Anniston 

Sroviding  for  the  licensing  of  junk  dealers  and 
ealers  In  secondhand  goods  held  not  void  for 
discrimination. — Levi  v.  City  of  Anniston  (Ala.) 
237. 

•An  ordinance  passed  by  a  city  having  less 
than  3,000  inhabitants  imposing  a  license  tax 
of  $50  on  express  companies  is  illegal.— State  v. 
Lewis  (Fla.)  630. 

Laws  1907,  p.  48,  c.  5597.  Schedule  B,  au- 
thorizing the  imposition  of  a  license  tax  by 
cities  of  1,000  to  3,000  inhabitants  on  any  ex- 
press company  in  a  sum  not  to  exceed  $25,  and 
chapter  5811,  do  not  authorize  a  city  of  that 
class  to  impose  such  license  tax  for  a  greater 
amount.— State  v.  Lewis  (Fla.)  630. 

f  2.  In  respect  of  real  property. 

A  ■certain  contract  for  the  building  of  a  spur 
track  held  not  a  mere  license,  but  a  contract 
made  on  a  valuable  consideration  binding  the 
respective  parties.— Illinois  Cent.  R.  Co.  v. 
Sanders  (Miss.)  241. 

LIENS. 

Liens  acquired  by  particular  remedies  or  pro- 

ceedings. 
See  "Judgment,"  8  10. 

Particular  classes  of  liens. 
See  "Mechanics'  Liens." 

Laborers'  liens,  see  "Master  and  Servant,"  §  2. 
Landlord's  lien  for  rent,  see  "Landlord  and 

Tenant,"  §  4. 
On  crops  for  fertilizer,  see  "Agriculture." 
On  leasehold,  see  "Landlord  and  Tenant,"  |  2. 

LIFE  ESTATES. 

Right  of  life  tenant  under  will  to  mortgage 
realty,  see  "Wills,"  8  4. 

LIFE  INSURANCE 

See  "Insurance,"  88  1,  2,  8. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Pleading  limitations  in  criminal  prosecutions, 
see  "Criminal  Law,"  6  6. 

Particular  actions  or  proceedings. 

See  "Mandamus,"  8  3. 

Criminal   prosecutions,   see   "Criminal  Law," 
8  3. 

To  recover  land  sold  for  taxes,  see  "Taxation," 
8  9. 

To  set  aside  simulated  sale,  see  "Fraudulent 
Conveyances,"  8  3. 

8  1.   Statute*  of  limitation. 

•Limitations  run  against  a  constructive  trust, 
and  the  right  to  enforce  it  is  barred  after  the 
expiration  of  10  years.— Lady  Ensley  Coal,  Iron 
&  R.  Co.  v.  Gordon  (Ala.)  983. 

Under  Code  1896.  8  674.  the  statute  of  limita- 
tions held  applicable  to  bills  in  chancery.— Lady 
Ensley  Coal,  Iron  &  R.  Co.  v.  Gordon  (Ala.) 
983. 

The  action  of  forced  heirs  to  reduce  a  dona- 
tion that  trenches  on  their  legitime  is  prescribed 
by  five  years,  under  Rev.  Civ.  Code,  art.  ,3542. — 
Succession  of  Meisner  (La.)  889. 


•Point  annotated.  See  syllabus. 
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♦The  10-year  statute  of  limitation*  (Code 
1871,  8  2247;  Code  1880,  H  2664,  2668)  ap- 
plies against  a  county  to  bar  ejectment  by  it  to 
recover  the  possession  of  premises,  not  devoted 
to  a  pnblic  purpose,  held!  under  a  void  lease 
from  the  county,  and  vests  in  lessee,  or  those 
claiming  under  him.  an  unassailable  title  for 
the  term  of  the  lease.— Warren  County  v. 
Lamkin  (Miss.)  497. 

♦Exceptions  in  favor  of  sovereignty  In  mat- 
ters of  property  as  to  the  application  of  the 
statute  of  limitations  mast  be  strictly  con- 
strued as  against  the  sovereignty.— Warren 
County  v.  Lamkin  (Miss.)  497. 

8  2.    Computation  of  period  of  limita- 
tion. 

♦In  an  action  against  a  railroad  company  for 
personal  injuries,  amendments  to  the  complaint 
filed  after  the  expiration  of  a  year  held  to  re- 
late back  to  the  original  complaint,  and  not 
subject  to  the  statute  of  limitations. — Atlanta 
&  B.  Air  Line  Ry.  v.  Wheeler  (Ala.)  262. 

♦In  an  action  for  injuries  to  plaintiffs  horses 
by  defendant  railroad,  an  amendment  of  the 
complaint  held  proper,  and  the  counts  added  not 
open  to  defense  of  the  statute  of  limitations; 
both  complaints  being  in  case.— Nashville,  C.  & 
St.  L.  Ry.  v.  Garth  (Ala.)  583. 

♦Amended  declaration  held  not  to  state  a 
new  cause  of  action  barred  by  limitations.— 
Yazoo  &  M.  V.  R.  Co.  v.  Rivers  (Miss.)  705. 

8  3.  Acknowledgment,     new  promise, 
and  part  payment. 

The  object  of  Acts  1888,  p.  86,  No.  78,  amend- 
ing Rev.  Civ.  Code  art.  3538,  is  to  prevent 
parol  evidence  when  received  having  the  effect 
of  shifting  the  prescription  of  three  years  ap- 
plicable to  accounts  to  a  prescription  of  ten 
years.— Henry  Block  Co.  v.  Papania  (La.)  694; 
In  re  Henry  Block  Co.,  Id. 

{  4.    Pleading,   evidence,  trial,  and  re- 
view. 

Where  the  face  of  a  bill  shows  a  case  barred 
by  limitations,  defendant  may  take  advantage  of 
it  by  demurrer.— Dees  v.  Smith  (Fla.)  173. 

♦The  time  when  a  suit  was  instituted  may  be 
shown  by  the  file  marks  on  the  bill  in  determin- 
ing, on  a  demurrer  thereto,  whether  limitations 
has  run.— Dees  v.  Smith  (Fla.)  173. 

Under  Acts  1902,  No.  33,  p.  41,  the  date  pre- 
scription begins  to  run  as  trespass  on  property 
must  be  shown  with  reasonable  certainty,  if 
plaintiff  seeks  to  prove  that  it  began  to  run 
when  the  knowledge  came  to  the  owner,  and  not 
from  the  date  that  the  act  was  committed.— 
Antrim  Lumber  Co.  v.  S.  H.  Bolinger  &  Co. 
(La.)  337. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  §  4. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIVE  STOCK. 

Carrinsc  of.  see  "Carriers,"  8  6. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," 8  7. 

LOCAL  ACTIONS. 


See  "Venue,"  f  1. 


LOCAL  LAWS. 

See  "Statutes,"  8  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxictt- 
ing  Liquors,"  8  2. 

LOCATION. 

Of  railroads,  see  "Railroads,"  8  2. 

LOGS  AND  LOGGING. 

Assignment  of  license  to  cut  timber,  see  "As- 
signments," 8  1- 

Color  of  title  as  sufficient  to  sustain  action  for 
trespass  in  cutting  trees,  see  "Trespass."  I  2. 

Cutting  of  fence  posts  on  land  as  showing  ad- 
verse possession,  see  "Adverse  Possession.* 
8  1. 

Dissolution  of  injunction  restraining  catting  of 
timber,  see  "Injunction,"  6  4. 

Instrument  in  form  of  lease  of  timber  as  mort- 
gage, see  "Mortgages,"  8  1- 

Logs  as  chattels  subject  to  replevin,  see  "Re- 
plevin," 8  1- 

Operation  and  effect  of  customs  or  nsaees  mi 
contract  for  sale  of  shingles,  see  "Customs  and 
Usages." 

Requirements  of  statute  of  frauds  affecting  <-«n- 
tract  for  sale  of  logs,  see  "Frauds.  Star  ■■ 
of."  8  2. 

Subjects  and  titles  of  statutes,  see  "Statutes." 
8  3. 

♦A  purchaser  of  standing  timber  under  a  con- 
veyance fixing  no  time  for  its  removal  held  « 
titled  only  to  a  reasonable  time,  and  he  cannr 
enter  on  the  premises  51  years  after  the  coiit*;- 
ance,— Ooodson  v.  Stewart  (Ala.)  239. 

♦A  conveyance  of  standing  timber  is  a  trans- 
mission of  an  interest  in  the  land  supporting  it 
— Goodson  v.  Stewart  (Ala.)  239. 

In  trover  for  cutting  logs  from  a  state  land 
company's  land  after  defendant  had  applied 
purchase  the  land,  refusal  of  instructions  im- 
proper.—Craae  v.   Alabama   State  Land  C« 
(Ala.)  479. 

In  trover  for  cutting  logs,  an  instruction 
held  not  reversible  error.— Crase  t.  Alabanv 
State  Land  Co.  (Ala.)  479. 

In  trover  for  the  catting  of  'logs'*  fmx 
plaintiffs  lands,  plaintiff  held  not  entitled  \« 
show  the  value  of  ^'lumber"  at  the  mill  at  vlV  h 
defendant  sold  the  logs.— Craze  v.  Alabama 
State  Land  Co.  (Ala.)  479. 

♦Deed  of  standing  timber  construed  and  lop 

cut  during  the  contract  period  held  the  profvO 
of  vendee,  with  the  right  of  removal  within  : 
reasonable  time  after  expiration  of  the  time 
ed  for  cutting.— Sanborn  v.  Franklin  Coniity 
Lumber  Co.  (Fla.)  85. 

Where  an  instrument  purporting  to  be  a  !•• 
cense  to  cut  certain  timber  waa  under  its  ten- 
to  be  void  if  a  certain  railroad  should  not  b* 
completed  within  two  years,  all  other  stipuli 
tions  in  the  instrument  were  subordinated  a=-i 
governed  by  it. — W.  B.  Thompson  &  Co.  » 
Union  Sawmill  Co.  (La.)  341. 

Any  right  to  cut  timber  held  to  have  eno>i 
after  two  years  had  expired,  and  a  railroad  hsi 
not  been  completed  in  accordance  with  the 
tract.— W.  B.  Thompson  A  Co.  v.  Union  Sa«- 
mill  Co.  (La.)  341. 

The  omission  from  a  contract  for  the  w 
chase  of  standing  timber  of  any  time  wi'  •  • 
which  the  purchaser  shall  remove  the  tunt-' 


•Point  annotated.  See  syllahna. 
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does  not  rob  the  contract  of  mutuality  of  obli- 
gation, since  such  omission  can  be  supplied  by 
the  courts.— Shepherd  v.  Davis  Bros.  Lumber 
Co.  (La.)  999. 

Contract  for  the  sale  of  standing  timber  held 
to  show  a  contract  only  subject  to  the  payment 
of  $400  within  a  certain  time,  and  such  payment 
whereby  the  contract  is  perfected  may  be  shown 
by  interrogatories  on  facts  and  articles  pro- 
pounded by  the  vendor  to  the  vendee. — Shepherd- 
v.  Davis  Bros.  Lumber  Co.  (La.)  999. 

*A  sale  of  standing  timber  conveys  an  interest 
in  realty.  —  Butterfield  Lumber  Co.  v.  Guy 
(Miss.)  78. 

•An  owner  of  land  in  fee  may  give  a  fee-sim- 
ple title  to  the  standing  timber  thereon.— Butter- 
field  Lumber  Co.  v.  Guy  (Miss.)  78. 

•An  owner  of  land  in  fee  who,  by  warranty 
deed,  conveys  the  timber  on  the  land,  held  not 
entitled  to  a  cancellation  of  the  deed.— Butter- 
field  Lumber  Co.  v.  Guy  (Miss.)  78. 

LOST  INSTRUMENTS. 

Proper  mode  of  review  of  proceedings  to  es- 
tablish lost  deed,  see  "Appeal  and  Error,"  f  1. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  H  4,  6,  8. 

MALICE. 

See  "Homicide,"  88  1,  9;  "Libel  and  Slander," 
82. 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

§  1.   Want  of  probable  cause. 

In  a  suit  for  malicious  prosecution,  plaintiff 
must  show  malice  and  a  want  of  probable  cause. 
—Florida  East  Coast  R.  Co.  v.  Groves  (Fla.) 
294. 

•Where  the  agent  of  a  corporation,  believing 
that  a  crime  bad  been  committed,  states  all  the 
material  facts  to  the  prosecuting  officer  of  the 
county,  and  gives  him  the  names  of  witnesses, 
that  the  prosecuting  officer  may  make  a  mistake 
in  instituting  a  criminal  prosecution  does  not 
render  the  corporation  liable  for  malicious  pros- 
ecution.—Florida  East  Coast  R.  Co.  v.  Groves 
(Fla.)  294. 

|  8.  Actions. 

•In  a  suit  for  malicious  prosecution  where 
there  is  no  doubt  about  the  material  facts,  the 
question  of  probable  cause  is  one  of  law. — 
Florida  East  Coast  R.  Co.  v.  Groves  (Fla.)  294. 

*In  a  suit  for  malicious  prosecution,  where  the 
evidence  fails  to  show  a  want  of  probable  cause, 
defendant  is  entitled  to  an  affirmative  charge.— 
Florida  East  Coast  R.  Co.  v.  Groves  (Fla.) 
294. 


MANDAMUS. 


Determination  and  disposition  of  cause  on  ap- 
peal, see  "Appeal  and  Error,"  8  22. 


Review  as  dependent  on  amount  In  controversy. 

see  "Appeal  and  Error,"  f  2. 
Right  of  city  to  appeal  from  judgment  in  man- 
damus against  city  official,  see  "Appeal  and 
Error,"  f  3. 
To  compel  issuance  of  liquor  license,  see  "In- 
toxicating Liquors,"  f  3. 

I   1.    Nature  and  grounds  in  general. 

•Mandamus  held  not  to  lie  to  compel  a  justice 
of  the  peace  to  discharge  a  garnishee,  there  be- 
ing an  adequate  remedy  by  appeal  under  Civ. 
Code  1896,  |  2185,  or  by  certiorari— Tillman  v. 
State  (Ala.)  686. 

On  a  petition  by  the  trustee  acting  under 
Acts  1880-81,  pp.  329.  402,  invoking  the  action 
of  the  court  with  reference  to  the  control  of 
funds  without  the  corpus  of  the  trust  estate, 
held,  that  mandamus  should  not  issne  to  compel 
the  chancellor  to  refuse  to  hear  the  petition  on 
the  ground  of  his  disqualification.— Ex  parte 
City  of  Mobile  (Ala.)  766. 

•Mandamus  should  be  denied  if  another  ad- 
equate remedy  has  been  provided  by  statute.— 
State  v.  Martin  (Fla.)  424. 

Acts  Ex.  Sess.  1870,  p.  10,  No.  5,  8  1,  pro- 
hibits creditors  of  the  city  of  New  Orleans  from 
enforcing  payment  of  claims  by  mandamus 
against  the  auditing  and  disbursing  officers  of 
the  city,  but  the  remedy  of  such  creditors  is 
by  ordinary  action  against  the  corporation.— 
State  ex  rel.  Douglas  v.  Kennedy  (La.)  796. 

8  2.    Subjects  and  purposes  of  relief. 

A  mistrial  having  occurred  a  number  of  times 
in  a  preference  case,  the  district  judge  fixed 
the  case  for  a  special  day,  but  declined  to  order 
a  jury.  On  a  rule  to  show  cause  why  he  should 
not  do  so.  he  answered  that  the  Attorney 
General  who  had  taken  control  of  the  case  had 
notified  him  that  he  would  move  for  a  change 
of  venue.  Held,  that  mandamus  to  compel  the 
judge  to  call  a  jury  for  that  day  would  not  issue, 
and,  if  the  change  of  venue  should  not  be  grant- 
ed, the  judge  could  postpone  the  case  until  a 
jury  could  be  had.— State  ex  rel.  Stewart  v. 
Reid  (La.)  113;  In  re  Stewart,  Id. 

Under  Ex.  Sess.  Laws  1870-71,  p.  10.  Act 
No.  5,  8  1,  a  writ  of  mandamus  against  officers 
of  the  city  of  New  Orleans  to  compel  them  to 
pay  an  amount  claimed  will  be  denied.— State 
ex  rel.  Fisher  v.  City  of  New  Orleans  (La.)  798. 

8  3.   Jurisdiction,  proceedings,  and  re- 
lief. 

The  court  will  not  assume  that  an  industrial 
life  insurance  company  applying  for  mandamus 
to  the  Secretary  of  State  to  compel  him  to  au- 
thorize it  to  do  business  is  not  legitimately  con- 
ducted.—State  ex  rel.  Unity  Industrial  Life  Ins. 
&  Sick  Benefit  Ass'n  v.  Michel  (La.)  352. 

•After  30  years  have  elapsed,  a  creditor  of 
the  school  board  cannot  for  the  first  time  de- 
mand a  levy  of  taxes  by  a  city,  and  by  a  writ 
of  mandamus  obtain  an  order  to  compel  its 
levy.— State  ex  rel.  Fisher  v.  City  of  New  Or- 
leans (La.)  798. 

MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  8  22. 

MANSLAUGHTER. 

See  "Homicide,"  88  2,  5,  18. 

MANUFACTURES. 

Exemption  of  factories  from  taxation,  see  "Tax- 
ation," 8  2. 

•Point  annotated.  See  syllabus. 
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MARRIAGE. 

See  "Divorce" ;  "Husband  and  Wife." 

♦On  an  issue  of  marriage,  a  letter  written  to 
and  received  by  defendant  from  her  alleged  hus- 
band, addressed  to  her  as  his  wife,  held  admis- 
sible.—Stodenmeyer  v.  Hart  (Ala.)  488. 

•Papers  purporting  to  be  certificates  of  mar- 
riage, not  proven  up  and  never  recorded,  fur- 
nish no  evidence  of  the  celebration  of  the  mar- 
riage.— Barnes  v.  Woodson  (La.)  13. 

♦The  presumption  of  marriage  arising  from 
living  together  as  man  and  wife  and  general 
reputation  may  be  rebutted  by  proof  that  no 
marriage  ever  took  place,  or  that  the  marriage 
was  void  for  some  nullity  established  by  law. 
— Eames  v.  Woodson  (La.)  13. 

♦Evidence  held  not  to  show  ratification  of 
slave  marriage  where  by  his  conduct  one  of  the 
parties  indicated  an  intent  to  establish  relations 
inconsistent  with  those  established  by  the  mar- 
riage to  be  ratified.— Succession  of  Walker  (La.) 


♦In  an  action  by  the  alleged  wife  of  decedent 
to  recover  oa  his  policy  of  insurance,  the  fact 
that  plaintiff  and  the  husband  to  whom  she  was 
married  before  she  married  decedent  did  not 
both  continue  to  live  in  the  county  in  which 
they  were  .ir-arried  held  not  to  preclude  a  jury 
from  reaching  the  conclusion  that  no  divorce 
had  been  granted.— Colored  Knights  of  Pythias 
v.  Tucker  (Miss.)  51. 

In  an  action  by  the  alleged  wife  of  a  decedent 
to  recover  on  his  policy  of  insurance,  whether 
the  evidence  that  no  divorce  from  plaintiffs 
marriage  to  her  first  husband  had  been  obtained 
was  sufficient  to  overcome  the  presumption  of 
the  validity  of  her  marriage  to  decedent,  her, 
second  husband,  held  a  question  for  the  jury.— 
Colored  Knights  of  Pythias  v.  Tucker  (Miss.) 
51. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

Applicability  of  instructions  to  case  in  action 

for  services,  see  "Trial,"  §  4. 
Documentary  evidence  in  action  for  wages,  see 

"Evidence/*  §  7. 
Laws  relating  to  fellow  servants  as  denying 

equal  protection  of  law,  see  "Constitutional 

Law,"  |  5. 

Taking  case  or  questions  from  jury  in  action 
for  wages,  see  "Trial,"  §  3. 

S  1.  The  relation. 

In  an  action  for  services  rendered,  plaintiff 
was  entitled  to  recover  if  he  was  employed  by 
defendant,  although  the  saloon  in  which  he 
worked  belonged  to  another.— Neff  v.  William- 
son (Ala.)  238. 

♦Under  Rev.  Civ.  Code  art.  2749,  a  servant 
discharged  without  any  serious  ground  of  com- 
plaint may  recover  the  salary  for  the  unexpired 
term,  unless  the  contract  for  hiring  is  purely 
executory.— Lloyd  v.  Dickson  (La.)  919. 

S  2.    Service*  and  compensation. 

In  a  prosecution  under  Cr.  Code  189G,  §  4730, 
as  amended  by  Acts  1903,  p.  345,  of  an  employe 
for  fraudulent  breach  of  contract  of  service,  de- 
fendant held  entitled  to  a  certain  instruction.— 
Campbell  v.  State  (Ala.)  520. 

In  a  prosecution  under  Cr.  Code  1896,  8  4730, 
as  amended  by  Acts  1903,  p.  345.  of  an  em- 
ploye1 for  fraudulent  breach  of  contract  of  serv- 
ice, certain  evidence  held  admissible.— Campbell 
v.  State  (Ala.)  520. 


♦Equity  has  jurisdiction  to  adjudicate  labor- 
ers' liens.— Tampa  &  J.  Ry.  Co.  v.  Harrison 
(Fla.)  592 ;  Same  v.  Anderson  (Fla.)  594. 

♦Laborers'  liens  are  assignable. — Tampa  &  J. 
Ry.  Co.  v.  Harrison  (Fla.)  592;  Same  v.  And- 
erson (Fla.)  594. 

Where  a  foreman  of  an  electric  light  com- 
pany assigns  to  two  experienced  linemen  the 
duty  of  attaching  n  guy  wire  to  a  telegraph 
pole,  they  had  no  right  to  substitute  an  ap- 
prentice lineman  under  the  tutelage  of  the  com- 
pany and  under  the  orders  of  the  foreman. 
— Maitrejean  v.  New  Orleans  Ry.  &  Light  Co. 
(La.)  21. 

§  3.  Matter's  liability  for  injuries  to 
servant — Nature  and  extent  la 
generaL 

A  master  must  not  expose  his  servant  to 
dangers  against  which  he  may  be  protected  by 
reasonable  care.— Flowers  v.  Louisville  &  N.  Ii. 
Co.  (Fla.)  718. 

While  the  climbing  of  poles  and  handling  of 
wires  may  be  within  the  scope  of  an  apprentice 
lineman's  employment,  he  is  not  in  the  dis- 
charge of  his  duties  when  he  undertakes  to  do 
work  of  that  kind  which  he  has  not  been  re- 
quired to  do. — Maitrejean  v.  New  Orleans  Ky. 
&  Light  Co.  (La.)  21. 

♦The  death  of  plaintiffs  intestate  by  the  de- 
railment of  a  train  as  it  was  passing  him  hrld 
not  due  to  pure  accident.— Mobile,  J.  4  K.  C 
R.  Co.  v.  Hicks  (Miss.)  360. 

8  4.  —  Tools,  machinery,  appliances, 
and  places  for  work. 

♦A  master  is  required  to  furnish  reasonably 
safe  machinery  and  a  reasonably  safe  place  to 
work.— Florala  Sawmill  Co.  v.  Smith  (Fla.) 
332. 

♦A  master  must  exercise  reasonable  care  in 
providing  a  servant  with  safe  machinery  anU 
suitable  instrumentalities,  and  a  reasonabl} 
safe  place  in  which  to  work.— Flowers  v.  Loni- 
ville  &  N.  R.  Co.  (Fla.)  718. 

♦A  master  is  bound  to  exercise  ordinary  an*! 
reasonable  care  in  providing  the  servant  with 
safe  machinery  and  suitable  instrnmentaliti«^ 
for  his  work,  and  a  failure  so  to  do  render?  tlie 
master  liable  for  the  injuries  proximately  re- 
sulting therefrom.— German-American  Lumber 
Co.  v.  Brock  (Fla.)  740. 

♦The  company,  recognizing  that  an  apprentice 
is  entitled  to  its  special  protection,  is  not  jus- 
tified in  placing  him  by  its  orders  in  places  of 
danger,  and  the  apprentice  is  not  at  liberty  to 
select  for  himself  the  particular  work  he  is  to 
do.  nor  the  manner  and  place  of  executing  it. 
and,  if  he  does,  he  assumes  the  risk. — Maitrejv-ja 
v.  New  Orleans  Ry.  &  Light  Co.  (La.)  21. 

♦The  master  cannot  plead  ignorance  of  oV- 
fects  in  a  sliding  door  which  rendered  it  liable 
to  fall  outward  on  a  slight  jar.— Lochbanm  r. 
Southwestern  Box  &  Lumber  Mfg.  Co,  (La) 

201. 

The  duty  of  an  employer  to  furnish  a  safe 
place  to  work  is  a  continuing  duty.— Tavlor  v. 
E.  C.  Palmer  &  Co.  (La.)  703. 

♦Where  a  servant  is  injured  by  a  break  in  the 
machinery,  the  master  is  liable.— Whitworth  t. 
South  Arkansas  Lumber  Co.  (La.)  912. 

It  is  the  duty  of  the  owner  to  keep  machinery 
in  order. — Whitworth  v.  South  Arkansas  Lum- 
ber Co.  (La.)  912. 

♦If  the  master  knew,  or  by  reasonable  dili- 
gence ought  to  have  known,  of  the  dangeroo* 
condition  of  the  place  where  a  servant  was  re- 
quired to  work,  he  is  liable  for  resulting  in- 
juries.—Kneale  v.  Lopes  &  Dukate  (Miss.)  71i 


♦Point  annotated.  See  syllabus. 
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|  5.    Methods  of  work,  roles,  and 

orders. 

•Where  a  switchman  was  killed  at  night  in  a 
collision  in  the  railroad  yards,  that  the  yards 
were  not  lighted  was  not  negligence  on  the  part 
of  the  railroad.— Travis  v.  Kansas  City  South- 
ern Ry.  Co.  (La.)  909. 

The  rule  of  a  railway  company  relating  to  the 
coupling  of  cars  construed,  and  held  inapplicable 
to  coupling  of  cars  standing  still— Driver  v. 
Southern  Ry.  Co.  (Miss.)  824. 

S  6.    Warning       and  instructing 

servant.  " 

•A  master  is  required  to  instruct  nil  servants 
against  special  dangers  attending  hazardous  du- 
ties, where  from  youth,  inexperience,  or  imbe- 
cility they  are  ignorant  of  such  dangers.— Flo- 
rala  Sawmill  Co.  v.  Smith  (Fla.)  332. 

*It  is  the  master's  duty  to  warn  the  serv- 
ant of  any  extraneous,  latent  or  unusual  danger 
to  which  the  servant  may  be  subjected,  and  of 
which  the  servant  is  ignorant,  and  a  failure  to 
ftive  such  warning  will  render  the  master  liable 
for  an  injury  caused  thereby.— German-Amer- 
ican Lumber  Co.  v.  Brock  (Fla.)  740. 

♦Where  an  inexperienced  servant  undertakes 
at  the  master's  request  to  use  machinery  which 
be  had  seen  used  but  the  danger  of  which  he  is 
ignorant,  and  the  master  does  not  instruct  him 
of  the  danger  or  of  peculiarities  in  the  machin- 
ery which  may  cause  injury  and  the  sen-ant  is 
injured  without  fault  of  his  own,  the  master  is 
liable.— German-American  Lumber  Co.  v.  Brock 
<Fla.)  740. 

•Where  the  danger  is  manifest  and  incident 
to  the  work,  and  the  employe"  is  of  sufficient  in- 
telligence to  appreciate  the  risk,  the  employer  is 
not  required  to  give  any  special  warning. — Ram- 
sey v.  Tremont  Lumber  Co.  (La.)  608. 

f  7.    —  Fellow  servants. 

•An  employer  held  liable  for  a  superintend- 
ent's negligence,  resulting  in  injury  to  a  servant. 
—Collier  v.  Tennessee  Coal,  Iron  &  R.  Co.  (Ala.) 
487. 

Under  employer's' liability  act  (Civ.  Code  1907, 
§  3910,  subsec.  2),  held  not  essential  to  an  em- 
ployer's liability  for  injury  to  a  servant  that  any 
relation  existed  at  the  time  of  injury  between 
the  servant  and  the  alleged  negligent  superin- 
tendent.—Collier  v.  Tennessee  Coal,  Iron  &  R. 
Co.  (Ala.)  487. 

*A  master  is  liable  for  bis  agent's  negligent 
omission  or  commission  in  all  cases  where  the 
agent  is  at  the  time  acting  as  such  within  the 
apparent  scope  of  his  authority,  and  in  the 
performance  of  his  undertaking.— Florala  Saw- 
mill Co.  v.  Smith  (Fla.)  332. 

•Concurring  negligence  of  another  servant 
held  not  to  avail  the  master.— Lochbaum  v. 
Southwestern  Box  &  Lumber  Mfg.  Co.  (La.) 
201. 

•Where  a  locomotive  engineer  and  a  switch- 
man are  members  of  a  switching  crew,  they  are 
fellow  servants,  a»d  there  can  be  no  recovery 
for  injuries  to  the  switchman  from  the  negli- 
gence of  the  engineer. — Day  v.  Louisiana  West- 
ern R.  Co.  (La!)  203. 

•A  railroad  section  foreman  was  killed  by  the 
derailment  of  a  passing  train  owing  to  the 
negligence  of  the  engineer  held  entitled  to  the 
benefit  of  Ann.  Code  1892.  §  3.">9,  abrogating 
the  fellow-servant  rule  with  reference  to  certain 
railroad  employes.— Mobile,  J.  &  K.  C.  R.  Co. 
v.  Hicks  (Miss.)  300. 

•Const,  f  193  (Ann.  Code  1892,  §  3559),  ex- 
empting certain  railroad  employes  from  the 
fellow-seryant  rule,  applies  where  the  injured 
employe  in  the  discharge  of  his  duty  is  where 
the  negligence  of  co-employes  operating  a  train 


may  injure  him.— Mobile,  J.  &  K.  C.  R.  Co.  v 
Hicks  (Miss.)  360. 

§  8.  — —  Risks  assumed  by  servant. 

•A  servant  is  not  bound  to  discover  hidden  or 
concealed  dangers.— Flowers  v.  Louisville  &  N. 
R.  Co.  (Fla.)  718. 

•The  mere  knowledge  of  a  defect  or  method 
is  insufficient  to  charge  a  servant  with  an  as- 
sumption of  the  risk  where  the  knowledge  does 
not  convey  to  a  mind  like  his  the  danger  that 
may  result  from  the  defect  or  negligent  act. — 
Flowers  v.  Louisville  &  N.  R.  Co.  (Fla.)  718. 

•The  negligence  of  a  master  in  failing  to  fur- 
nish safe  machinery  and  a  reasonably  safe 
piace  to  work  is  not  a  peril  assumed  by  the  em- 
ploye.—Flowers  v.  Louisville  &  N.  R.  Co.  (Fla.) 

•A  servant  assumes  all  the  ordinary  risks 
of  his  employment  of  which  he  is  aware  or 
which  by  the  exercise  of  reasonable  care  and  at- 
tention he  should  be  aware,  but  he  does  not 
assume  risks  caused  by  the  master's  negligence 
nor  such  as  are  latent.— German- American  Lum- 
ber Co.  v.  Brock  (Fla.)  740. 

•The  doctrine  of  assumption  of  risk  is  dis- 
tinct from  that  of  contributory  negligence,  and 
rests  upon  an  implied  or  express  agreement 
that  the  master  shall  not  be  liable  for  any  in- 
jury incident  to  the  service  resulting  from  8 
known  or  obvious  danger  arising  therein. — Ger- 
man-American Lumber  Co.  v.  Brock  (Fla.)  740. 

•A  railroad  switchman  held  to  have  assumed 
the  risk  of  injury.— Day  v.  Louisiana  Western 
R.  Co.  (La.)  203. 

•Taking  up  slack  is  a  necessary  incident  to 
the  stopping  of  all  trains,  and  one  the  risk  of 
which  the  brakeman  assumes. — Taylor  v.  Rock 
Island,  A.  &  L.  R.  Co.  (La.)  621. 

•When  there  is  a  safe  and  an  unsafe  way  of 
executing  an  order,  the  employe  who  knows 
the  difference,  but  adopts  the  unsafe  way,  as- 
sumes the  risk.— Taylor  v.  Rock  Island,  A.  &  L. 
R.  Co.  (La.)  621. 

•Where  deceased,  an  experienced  switchman, 
knew  the  situation  in  the  railroad  yard  in  which 
he  worked,  he  assumed  the  risk  of  absence  of 
lights  therein.— Travis  v.  Kansas  City  South- 
ern Ry.  Co.  (La.)  909. 

•A  workman  does  not  assume  the  risk  of  a 
broken  nick  at  the  outer  edge  of  a  coupling 
on  a  fast  revolving  shaft  which  could  not  be 
seen  while  the  shaft  was  revolving.— Whitworth 
v.  South  Arkansas  Lumber  Co.  (La.)  912. 

g  9.    Contributory     negligence  of 

servant. 

•A  servant  is  bound  to  exercise  care  for  his 
own  safety  or  that  degree  of  care  which  pru- 
dent persons  exercise  under  similar  circumstan- 
ces—Flowers v.  Louisville  &  N.  R.  Co.  (Fla.) 
718. 

A  servant  in  the  performance  of  his  duties  is 
bound  to  exercise  ordinary  care  for  his  own 
safety,  and,  if  he  is  injured  by  failure  to  exer- 
cise such  care,  the  master  is  not  liable. — Ger- 
man-American Lumber  Co.  v.  Brock  (Fla.)  740. 

•An  employ*?,  part  of  whose  duty  was  to  see  to 
everything  being  kept  in  order  about  a  sawmill, 
cannot  complain  that  bis  lantern  was  smoky. — 
Ramsey  v.  Tremont  Lumber  Co.  (La.)  608. 

Under  Code  1906,  $  4046,  the  right  of  an  em- 

Sloye-  to  recover  for  injuries  received  held  not 
efeated  by  contributory  negligence.— Driver  v. 
Southern  Ry.  Co.  (Miss.)  824. 

A  brakeman  held  to  have  acted  within  the 
scope  of  his  employment  when  he  received  an 
injury.— Driver  v.  Southern  Ry.  Co.  (Miss.)  824. 


•Point  annotated.  See  syllabus. 
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S  10.  —  Actions. 

•In  an  action  for  the  death  of  plaintiffs  in- 
testate while  employed  as  a  switchman  on  de- 
fendant's engine,  where  a  count  charged  that 
the  fireman,  after  discovering  intestate's  peril, 
failed  to  exercise  reasonable  care  to  avoid  in- 
juring him,  a  plea,  of  contributory  negligence 
thereto  held  insufficient,  as  not  showing  that 
the  contributory  negligence  was  subsequent  to 
the  negligence  charged  in  the  complaint.— Bry- 
ant v.  Alabama  Great  Southern  R.  Co.  (Ala.) 
484. 

*In  an  action  for  the  death  of  plaintiff's  in- 
testate while  employed  as  a  switchman  on  de- 
fendant's engine,  based  on  Code  1896,  §  1749, 
subd.  1,  authorizing  a  recovery  by  the  servant 
for  injuries  caused  by  defect  in  the  machinery, 
etc.,  a  plea  to  the  complaint,  alleging  that  in- 
testate assumed  risks  of  the  injury,  held  not 
demurrable  on  the  grounds  stated.— Bryant  v. 
Alabama  Great  Southern  B.  Co.  (Ala.)  484. 

•In  an  action  for  the  death  of  plaintiff's  in- 
testate while  employed  as  a  switchman  on  de- 
fendant's engine,  where  the  complaint  alleged 
that  intestate  was  injured  by  the  negligent  fail- 
ure of  the  fireman  to  keep  a  vigilant  lookout  and 
inform  the  engineer  of  intestate's  movements  for 
his  protection,  a  demurrer  thereto  held  properly 
sustained  on  the  ground  stated.— Bryant  v.  Al- 
abama Great  Southern  R.  Co.  (Ala.)  484. 

•In  an  action  for  injuries  to  plaintiff's  intes- 
tate while  employed  as  a  switchman  on  defend- 
ant's engine,  a  demurer  held  properly  sustained 
to  a  count  alleging  that  intestate's  injuries  re- 
sulted from  the  willful,  wanton,  or  intentional 
misconduct  of  the  fireman  in  failing  to  perform 
his  duties,  with  the  knowledge  that  intestate 
would  be  injured  by  his  failure  to  do  so. — Bry- 
ant v.  Alabama  Great  Southern  R.  Co.  (Ala.) 
484. 

•In  an  action  for  the  death  of  plaintiff's  in- 
testate while  employed  as  a  switchman  on  de- 
fendant's engine,  a  demurrer  held  properly  sus- 
tained, on  the  ground  stated,  to  a  count  alleging 
that  intestate's  injuries  resulted  from  the  negli- 
gent failure  of  the  fireman  to  inform  the  engi- 
neer of  intestate's  peril  after  becoming  aware  of 
the  same.— Bryant  v.  Alabama  Great  Southern 
R.  Co.  (Ala.)  484. 

•In  an  action  for  the  death  of  plaintiff's  in- 
testate while  in  defendant's  employment,  a 
count  held  not  demurrable  on  the  ground  that 
the  facts  stated  did  not  show  negligence.— Bry- 
ant v.  Alabama  Great  Southern  R.  Co.  (Ala.) 
484. 

•A  complaint  against  an  employer  for  person- 
al injury  held  not  demurrable  as  failing  to  aver 
facts  constituting  negligence.— Collier  v.  Ten- 
nessee Coal,  Iron  &  R.  Co.  (Ala.)  487. 

Testimony  of  the  number  of  men  customarily 
used  in  unloading  the  class  of  timber  in  ques- 
tion held  relevant  and  admissible  in  an  action 
by  a  servant  for  injuries.  —  Alabama  Great 
Southern  R.  Co.  v.  Vail  (Ala.)  687. 

In  an  action  for  injuries  to  a  servant,  an  in- 
struction authorizing  a  verdict  for  defendant  if 
the  icy  condition  was  the  proximate  cause  of 
the  injury  held  erroneous.  —  Alabama  Great 
Southern  R.  Co.  v.  Vail  (Ala.)  587. 

In  an  action  by  a  servant  for  personal  inju- 
ries, an  instruction  that,  if  the  injury  resulted 
from  the  negligence  of  a  certain  fellow  servant, 
the  jury  should  find  for  defendant,  notwith- 
standing certain  other  negligence,  held  improp- 
erly refused.— Alabama  Great  Southern  R.  Co. 
v.  Vail  (Ala.)  587. 

•In  a  servant's  action  against  his  master  for 
personal  injuries  from  the  master's  negligence, 
the  presumption  arising  from  the  insiim-t  of 
self-preservation  raises  an  inference  that  the 


servant  was  free  from  contributory  negligence 
and  cast  the  burden  of  proving  the  contrary  on 
the  defense.— German-American  Lumber  Co.  v. 
Brock  (Fla.)  740. 

•Questions  of  negligence  or  failure  to  perform 
duty  and  of  contributory  negligence  and  as- 
sumed risk  are  for  the  jury  where  the  evidence 
is  conflicting. — German-American  Lumber  Co. 
v.  Brock  (Fla.)  740. 

•The  defense  of  assumption  of  risk  is  an  af- 
firmative one,  which  should  be  specially  pleaded 
and  proved  by  defendant.— German-American 
Lumber  Co.  v.  Brock  (Fla.)  740. 

•In  an  action  to  recover  for  the  death  of  an 
employe  of  a  telephone  company,  evidence  held 
to  show  no  negligence  on  the  part  of  defendant- 
— Eigenbrod  v.  Cumberland  Telephone  &  Tele- 
graph Co.  (La.)  219. 

In  an  action  by  a  servant  to  recover  for  in- 
juries received  through  the  negligence  of  his 
employer,  held,  that  the  petition  stated  a  cause 
of  action.— Taylor  v.  E.  C.  Palmer  &  Co.  (La.) 
703. 

•In  an  action  for  injuries  to  a  servant,  evi- 
dence held  not  to  sustain  plea  of  contributory 
negligence.— Whitworth  v.  South  Arkansas 
Lumber  Co.  (La.)  912. 

•That  injury  to  the  servant  was  caused  by  th* 
negligence  of  a  fellow  servant  is  matter  of  d«r 
fense,  the  burden  of  proof  of  which  is  on  de- 
fendant.—Mobile,  J.  &  K.  C.  R.  Co.  Hicks 
(Miss.)  360. 

•A  railroad  section  foreman  killed  by  the  neg- 
ligence of  the  engineer  of  a  train  and  exempted 
from  the  fellow-servant  rule  by  Const.  §  193 
(Ann.  Code  1892,  §  3559),  held  entitled  to  the 
statutory  presumption  of  negligence  raised  by 
Code  1906.  §  1985.— Mobile,  J.  A  K.  C.  R-  Co. 
v.  Hicks  (Miss.)  360. 

•In  an  action  for  death  of  a  railroad  employe, 
circumstances  of  the  accident  under  the  doctrine 
res  ipsa  loquitur  held  to  show  that  an  engineer's 
incompetency  was  the  cause  of  the  accident,  for 
which  the  railroad  company  was  liable. — Mobile. 
J.  &  K.  C  R.  Co.  v.  Hicks  (Miss.)  360. 

§11.  Liabilities   for   injuries   to  third 
persona. 

That  an  independent  contractor  received 
weekly  from  the  company  with  whom  he  bad 
contracted  money  with  which  to  pay  his  work- 
men did  not  constitute  the  workmen  its  serv- 
ants—Cole v.  Louisiana  Gas  Co.  (La.)  801; 
Ford  v.  Same,  Id. 

Workmen  of  an  independent  contractor  most 
look  to  him  for  damages  which  they  receive 
through  his  negligence,  and  not  to  those  with 
whom  their  own  employer  contracted. — Cole  v. 
Louisiana  Gas  Co.  (La.)  801 ;  Ford  t.  Same,  Id. 

Where  an  independent  contractor  became  a 
stockholder  and  officer  of  the  company  for  whom 
the  contract  waB  to  be  performed,  and  was  such 
at  the  time  of  an  accident  to  plaintiff  employe, 
the  latter  was  not  the  servant  of  the  contract- 
ing company.— Cole  v.  Louisiana  Gas  Co.  (La.) 
801 ;  Ford  v.  Same,  Id. 

Where  a  gas  company  employed  an  independ- 
ent contractor  to  do  certain  work,  which  could 
have  been  executed  safely,  and  the  proximate 
cause  of  the  accident  was  a  partially  extin- 
guished fire  with  which  gas  escaping  from  the 
portion  of  a  pipe  being  removed  came  in  con- 
tact, defendant  company  held  not  liable.— Cole 
v.  Louisiana  Gas  Co.  (La.)  801. 

{12.  Interference  with  the  relation  by 
third  persons. 

•Evidence  held  sufficient  to  sustain  a  judg- 
ment for  defendant  in  an  action  under  Laws 
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1900,  p.  140,  c.  102,  Code  1900.  §  1146.  for  en- 
tfcing  away  a  laborer.— Alford  v.  Pegues  (MIsb.) 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  "Al- 
teration of  Instruments." 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  10. 

MEASURE  OF  DAMAGES. 

For  delay  In  delivery  of  goods  shipped,  see  "Car- 
riers," 8  3. 

For  negligent  transmission  of  telegram,  see 
"Telegraphs  and  Telephones,"  |  1. 

For  taking  of  property  in  exercise  of  power  of 
eminent  domain,  see  "Eminent  Domain,"  |  2. 

MECHANICS'  LIENS. 

Enforcement  against  property  of  municipal  cor- 
poration, see  "Municipal  Corporations,"  8  8. 

8  1.    Nature,  grounds,  and  subject-mat- 
ter in  general. 

•A  mechanic's  lien  under  chapter  71,  art.  1 
(Code  1896,  88  2723-2752),  cannot,  under  Code 
1896,  8  2040,  be  enforced  against  a  building 
erected  by  a  city  for  school  purposes.— Scruggs 
&  Echols  v.  City  of  Decatur  (Ala.)  989. 


8  2.    Proceedings  to  perfect. 

•Under  Civ.  Code  1896,  f  2723,  a  notice  and 
statement  of  a  materialman's  lien,  seeking  to 
embrace,  without  separation,  a  lien  on  two  sep- 
arate lots  in  a  city,  held  insufficient  to  support 
a  lien.— Crawford  v.  Sterling  (Ala.)  849. 

I  3.    Operation  and  effect. 

•A  purchaser  of  land  held,  under  Code  1896, 
8  2724,  not  to  take  subject  to  a  mechanic's  lien 
of  which  he  had  neither  actual  nor  constructive 
notice.— Martin  v.  Clark  (Ala.)  232. 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Corpora- 
tions," 8T 

MEMORANDA. 


Statute  of,"  8  3. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judgment," 
88. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  "False  Pretenses." 
By  insured,  see  "Insurance,"  6  5- 

MISTAKE. 

As  ground  for  reformation  of  instrument,  see 
"Reformation  of  Instruments,"  8  2. 


MODIFICATION. 

Of  judgment  or  order  on  appeal,  see 
and  Error,"  8  22. 


MONEH 


Recovery  of  payment 
8  3. 

Recovery  of  tax  paid 

MOP 

Authority  of  judge  t 
see  "Acknowledge 
Competency  of  witi 

"Witnesses,"  8  1. 
Estoppel  to  claim  ui 

pel,'r8  1. 
Requirements  of  at 
agreement  to  asaux 
Statute  of,"  8  1. 
Review  in  foreclosure 
tion  in  lower  court 
"Appeal  and  Error, 
Right  of  life  tenanl 
realty,  see  "Wills," 
Right  of  mortgagee  t 
between  mortgagor  i 
ties,"  8  2. 

Mortgages  by  or  to  pt 

See  "Corporations,"  ' 
Married  women,  see  ' 

Mortgages  of  particul 
interest 
Leaseholds,  see  "Lam 
Personal  property,  se 

8  1.   Requisites  ax 

•A  lease  absolute  on 
timber  on  a  tract  of  1 
be  shown  to  be  a  mo 
way  (Ala.)  760. 

♦Parol  evidence  is 
a  deed  absolute  on  i 
mortgage. — Johnson  v. 

A  stipulation  in  a  n 
mortgagee  the  privile 
chaser  is  valid.— Drafc 

Equity  may  declare 
table  mortgage  and  e 
faction  of  a  debt. — E 
850. 

•Evidence  held  insu 
ing  that  a  deed  with 
convey,  concurrently 
mortgage  and  not  a  co 
Livingston  (Ala.)  851. 

•Where  a  deed  and 
were  contemporaneoui 
be  construed  togethei 
they  constituted  a  m 
sale.— Thomas  v.  Livi: 

•A  deed  with  a  con 
rently  executed,  cann< 
gage,  unless  there  is 
intent  that  the  transi 
feet.— Thomas  y.  Livir 

•A  redeemable  sale 
apparent  vendor  rema 
price  is  vile  will  be  < 
— Eames  v.  Woodson  ( 

•The  heirs  of  an  aj 
legations  of  error  ai 
parol  that  a  sale  of 
was  intended  as  a  m< 
son  (La.)  13. 

I  2.  Construction 

Mules,  feed,  and  in 
ate  a  plantation  held 
Appeal  I  given  for  a  part  of  tl 
I  —Borah  &  Land-m  v. 
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i  3.  Transfer   of   property  mortgaged 
or  of  equity  of  redemption. 

A  parol  agreement  by  grantee  a  I  the  time  of 
conveyance  to  assume  the  mortgage  indebted- 
ness a  part  of  the  consideration  may  be  enforced 
in  equity  by  mortgagee.— Uerrin  v.  Abbe  (Fla.) 
183. 

|  4.    Foreclosure  by  exercise  of  power 
of  sale. 

A  mortgage,  paid  pursuant  to  foreclosure  pro- 
ceedings, held  to  constitute  prima  facie  title  in 
the  mortgagee  as  the  purchaser,  though  the  deed 
executed  to  him  was  insufficient,  under  the  pow- 
ers in  the  mortgage,  to  convey  title.— Stodemey- 
er  v.  Hart  (Ala.)  488. 

A  notice  of  sale  under  a  power  contained  in 
a  mortgage  held  sufficient  though  two  of  the 
initials  of  the  mortgagor's  name  were  transpos- 
ed.—Drake  v.  Rhodes  (Ala.)  709. 

Where  the  stipulations  in  a  mortgage  con- 
taining a  power  of  sale  do  not  require  notice 
of  sale  to  state  that  there  was  a  default  in  the 
payment  of  debt,  the  notice  need  not  make  such 
statement. — Drake  v.  Rhodes  (Ala.)  769. 

A  deed 'of  trust  held  to  adopt  to  the  extent 
of  notice  and  manner  of  sale  by  trustee  under 
Code  1892,  88  2484,  3486,  3489.— Melsheimer 
v.  McKnight  (Miss.)  827. 

A  record  of  the  substitution  of  a  trustee  in  a 
trust  deed  held  not  sufficient.— Provine  v.  Thorn- 
ton (Miss.)  950. 

Under  act  of  1896  (Laws  1896.  p.  105.  c.  96), 
relating  to  sales  of  land  under  deeds  of  trust 
by  substituted  trustees,  held,  that  the  substitu- 
tion must  precede  the  sale,  and  must  so  appear 
that  it  would  furnish  evidence  of  title  to  the 
purchaser  at  the  trustee's  sale,  such  as  would 
be  good  in  an  action  of  ejectment. — Provine  v. 
Thornton  (Miss.)  950. 

The  doctrine  of  putting  one  on  notice  cannot 
apply  to  a  case  where  a  particular  trust  deed 
under  which  a  sale  is  made  is  referred  to,  which 
as  recorded  has  on  its  face  no  pertinency  to  the 
actual  sale,  even  if  referred  to  by  the  proper 
deed  book  and  page.— Provine  v.  Thornton 
(Miss.)  950. 

Land  used  as  a  home  place,  as  one  plantation, 
an  80-acre  piece  of  which  was  detached  from 
the  balance,  held  a  single  tract  within  Const. 
8  111,  and  Code  1892,  §  2443.  relating  to  sale 
of  land  under  mortgages  and  trust  deeds. — Pro- 
vine  v.  Thornton  (Miss.)  950. 

}  5.   Foreclosure  by  action. 

•Under  a  mortgage,  an  agreement  held  not  to 
operate  as  a  waiver  of  a  default  in  the  payment 
of  notes.— Nelms  v.  Rogers  (Ala.)  453. 

An  allegation  in  a  foreclosure  bill  that  the 
interest  of  a  defendant  named  therein,  if  any, 
has  accrued  subsequently  to  the  mortgage  and 
is  subject  thereto,  sufficiently  shows  that  he  is 
a  proper  party,  and  is  not  demurrable  as  stat- 
ing no  cause  of  action. — International  Kaolin 
Co.  v.  Vause  (Fla.)  3. 

A  creditor  holding  mortgage  to  secure  a  loan, 
which  act  declares  that  the  mortgage  covers  a 
certain  per  cent,  for  attorneys'  fees  in  case  of 
suit,  must  allege  and  prove  circumstances  war- 
ranting a  demand  for  attorneys'  fees.— Succes- 
sion of  Howell  (La.)  933. 

Defendants  appealing  from  a  decree  awarding 
possession  of  land  to  plaintiff,  in  an  action  to 
set  aside  a  sale  under  a  trust  deed,  held  liable 
on  affirmance  of  the  dpcree  for  rents  accruing 
pending  the  appeal.— Per  kins  v.  Watson  (Miss.) 

8  6.  Redemption. 

In  an  action  by  judgment  creditors  to  redeem 
mortgaged  land,  where  the  bill  does  not  show 


that  the  land  is  in  the  county  where  their  judg- 
ment was  recorded,  it  is  insufficient  for  failure 
to  show  that  they  have  a  lien,  under  Civ.  Code 
1896,  8  1921,  relating  to  judgment  as  liens.— 
Greenwood  v.  Trigg,  Dobbs  &  Co.  (Ala.)  227. 

•Under  Code  1896.  88  3505.  3519,  a  widow  is 
not  entitled  to  redeem  from  a  sale  of  land  on 
foreclosure  of  a  mortgage  executed  by  her  hus- 
band in  his  lifetime.— Gandy  v.  Tippett  (Ala.j 
463. 

MOTIONS. 

For  particular  purposes  or  relief. 
Arrest  of  judgment  in  criminal  prosecution*. 

see  "Criminal  Law,"  8  32. 
Bill  of  particulars,  see  "Pleading,"  8  6. 
Change  of  venue  in  civil  actions,  see  "Venue." 

8  3. 

Continuance  in  criminal  prosecution,  see  **Crini- 

inal  Law,"  8  17. 
Direction  of  verdict  in  civil  actions,  see  "Trial." 

8  3. 

New  trial  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  8  32. 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  8  2. 

Quashing  indictment  or  information,  see  '"In- 
dictment and  Information,"  8  3. 

Relating  to  pleadings,  see  "Pleading."  §  7. 

Striking  out  evidence,  see  "Criminal  Law,""  I 
20 :  "Trial;"  8  1. 

Striking  out  matter  from  record  on  appeal  or 
writ  of  error,  see  "Appeal  and  Error,"  f  S. 

•Proceedings  by  rule  in  which  plaintiff  al- 
leges that  defendant  is  wrongfully  in  possession 
of  his  property  and  prays  that  he  be  ordered  to 
show  cause  why  writ  of  possession  should  not 
Issue  held  unauthorized.— Succession  of  Gary 
(La.)  12 ;  Gary  v.  Brenholx,  Id. 


MULTIFARIOUSNESS. 

Of  pleading  in  equity,  see  "Equity,"  6  3. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts." 8  1. 

Authority  of  council  to  order  destruction  of 
diseased  animals,  see  "Animals."' 

Exemption  of  city  from  giving  bond  on  appeal, 
see  "Appeal  and  Error,"  8  6. 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  88  1.  2,  4. 

Imposition  of  license  taxes  by,  see  "Licenses." 
6  1. 

Mandamus,  see  "Mandamus,"  88  1,  2. 

Ordinances  granting  use  of  streets  for  layins 
gas  mains,  see  "Gas." 

Ordinances  relating  to  intoxicating  liquors,  sec 
"Intoxicating  Liquore."' 

Right  of  city  to  appeal  from  judgment  in  man- 
damus against  city  official,  see  "Appeal  and 
Error,"  8  3. 

Street  railroads,  see  "Street  Railroads." 


5  1. 


and  fune- 


Governmentftl  powers 
tions  in  general. 

•A  municipal  corporation  can  exercise  onlj 
such  powers  as  are  granted  in  express  terms  «>r 
that  are  necessarily  implied  or  indispensable  t<> 
accomplish  I  he  objects  of  the  corporation.— 
State  v.  Lewis  (Fla.)  630. 

8  2.    Proceeding*    of    council    or  otber 
governing  body. 

•A  meeting  of  the  city  council  held  a  vali-J 
"called  meeting"  within  the  city  charter  and  an 
ordinance,  notwithstanding  the  notice  therein 


•Point  annotated.  Sec  syllabus. 


Digitized  by  Google 


INDEX. 


1105 


Provided  for  may  not  have  been  given.— Ryan  v. 
lity  of  Tuscaloosa  (Ala.)  638. 

Taxpayers  have  as  such  no  standing  to  con- 
test an  ordinance  of  the  city  council  on  the 
ground  that  it  violates  the  vested  rights  of  .a 
gas  corporation  in  which  they  have  no  legal  in- 
terest.—Morris  v.  Municipal  Gas  Co.  (La.)  1001. 

*Held,  in  view  of  Code  1906,  §  3409,  that  in 
determining  the  regularity  of  procedure  of  a 
board  of  aldermen  doctrines  which  apply  to 
tribunals  of  limited  and  special  jurisdiction  or 
tribunals  exercising  jurisdiction  under  limited 
and  special  power  are  not  applicable  because 
the  board  exercises  general  jurisdiction  for  the 
establishment  of  public  laws  adopted  to  the  mu- 
nicipality.—City  of  Greenwood  v.  Jones  (Miss.) 
161. 

♦Code  1906,  §  3407,  requiring  the  municipal 
clerk  to  keep  a  book  in  which  he  shall  enter 
every  ordinance  in  force  when  the  code  became 
operative  and  which  remained  in  force  60  days 
thereafter,  and  every  ordinance  thereafter  en- 
acted immediately  after  its  passage,  etc.,  is 
merely  directory,  and  valid  ordinances  in  force 
before  the  Code  remained  in  force  thereafter, 
though  the  clerk  did  not  transcribe  them  in  the 
book.— City  of  Greenwood  v.  Jones  (Miss.)  161. 

The  fact  that  an  ordinance  fixes  the  place  of 
meeting  of  the  board  of  aldermen  at  the  mayor's 
office  in  the  city  hall  "or  any  place  selected  by 
special  order"  does  avoid  an  ordinance  because 
not  passed  at  a  meeting  at  the  place  selected 
under  the  ordinance,  where  it  does  not  affirma- 
tively appear  that  the  meeting  at  which  it  was 
passed  was  in  fact  held  at  a  place  other  than 
that  fixed  by  the  ordinance.— City  of  Greenwood 
v.  Jones  (Miss.)  .161. 

f  3.    Public  improvements. 

A  mechanic's  .lien  against  a  building  erected 
by  a  city  for  school  purposes  cannot  be  enforced 
against  a  fund  Bet  apart  by  a  city  for  the  con- 
struction of  a  school  building  under  Civ.  Code 
1896,  §  2040;  exempting  property  of  municipal 
corporations  from  levy  and  sale. — Scruggs  & 
Echols  v.  City  of  Decatur  (Ala.)  989. 

•Under  Ann.  Code  1892,  §  2945  (Code  1906, 
S  3336),  a  municipality  held  not  compelled,  be- 
fore closing  a  portion  of  a  street,  to  compensate 
one  who  has  no  property  abutting  such  portion, 
even  though  he  nas  property  abutting  another 
portion  of  the  street. — Poythress  v.  Mobile  &  O. 
R.  Co.  (Miss.)  139. 

*A  city  held  not  to  have  power  to  tax  cost 
of  constructing  sidewalks  against  abutting  prop- 
erty under  Ann.  Code  1892,  S  3011,  in  absence 
of  notice  to  owner  required  by  section  3012.— 
City  of  Jackson  v.  Williams  (Miss.)  551. 

•A  municipality  proceeding  for  a  special  im- 
provement should  pursue  strictly  all  the 
statutory  conditions  precedent.— City  of  Jack- 
son v.  Williams  (Miss.)  551. 

If  an  ordinance  dealing  with  special  improve- 
ments complies  with  the  statute,  it  is  valid, 
,  though  it  be  not  a  compliance  with  a  prior  or- 
dinance attempting  to  fix  a  general  rule  upon 
the  subject.— City  of  Jackson  v.  Williams 
(Miss.)  551. 

•An  ordinance  for  a  special  improvement  held 
not  sufficient  within  Ann.  Code  18!)2,  §§  3011. 
3012,  as  not  giving  an  adequate  description  of 
the  improvement.— City  of  Jackson  v.  Wil- 
liams (Miss.)  551. 

f  4.    Polio*  power  and  regulations. 

The  city  of  Bessemer  has  no  statutory  author- 
ity to  appeal  from  judgments  in  favor  of  de- 
fendants charged  with  violation  of  its  ordinan- 
ces.—City  of  Bessemer  v.  Smith  (Ala.)  467. 

Under  the  express  provisions  of  Act  Feb.  18, 
1895  (Acts  1894-95,  p.  1062)   8  19,  the  city 


court  upon  finding  a  defendant  guilty  may  award 
punishment  of  hard  labor.— Harrison  v.  City  of 
Anniston  (Ala.)  980. 

On  appeal  to  the  city  court  of  the  city  of 
Anniston  from  the  recorder's  court,  the  case  is 
triable  de  novo.— Harrison  v.  City  of  Anniston 
(Ala.)  980. 

Evidence  held  to  authorize  a  finding  that  an 
offense  was  committed  within  the  police  juris- 
diction of  a  city  which  extended  one  mile  be- 
yond the  city  limits.— Harrison  v.  City  of  An- 
niston (Ala.)  980. 

A  claim  of  the  maximum  fine  in  a  complaint 
alleging  the  violation  of  a  city  ordinance  is  sur- 
plusage.—Harrison  v.  City  of  Anniston  (Ala.) 
980. 

A  city  council  may  exercise  its  police  power 
through  the  agency  of  boards  or  inspectors.— 
City  of  New  Orleans  v.  Charouleau  (La.)  911. 

A  conviction  of  a  violation  of  a  town  ordi- 
nance is  erroneous  where  the  ordinance  was  not 
introduced  in  evidence.— Spears  v.  Town  of 
Osyka  (Miss.)  558. 

i  5.    Use  and  regulation  of  public  pla- 
ces, property,  and  works. 

The  state  may  maintain  a  bill  to  abate  an  ob- 
struction of  a  city  street  constituting  a  public 
nuisance,  and  the  city  alone  has  not  the  exclu- 
sive right  to  maintain  such  a  bill. — Alabama 
Western  R.  Co.  v.  State  (Ala.)  468. 

•Where  the  municipal  authorities  believed  that 
the  safety  of  the  public  demanded  it.  it  was  in 
their  power  to  order  the  closing  of  a  street, 
and  their  action  could  not  be  interfered  with 
by  a  citizen,  who,  if  he  were  specially  damaged, 
bad  his  recourse  against  the  municipality. — 
Poythress  v.  Mobile  &  O.  R.  Co.  (Miss.)  139. 

8  6.  Torts. 

•Driving  onto  a  street  when  there  is  a  red 
lighted  lantern  at  the  end  of  it  held  not  con- 
tributory negligence  as  matter  of  law. — Black- 
Laird  Co.  v.  W.  P.  Vandiver  &  Co.  (Ala.)  524. 

•Whether  a  pedestrian  was  guilty  of  contribu- 
tory negligence  in  walking  on  a  sidewalk  wtien 
he  knew  that  a  wooden  sewer  under  the  side- 
walk was  defective  held  a  question  for  the  ju- 
ry.—Ctiy  Council  of  Montgomery  v.  Comer 
(Ala.)  761. 

Under  Montgomery  City  Charter,  f  24,  the 
city  is  held  not  liable  for  injuries  suffered  by  a 
defect  in  the  sidewalk,  unless  it  was  guilty  of 
negligence.— City  Council  of  Montgomery  v. 
Comer  (Ala.)  761. 

•A  city  is  chargeable  with  notice  that  a 
wooden  sewer  will  become  unsafe  by  decay  of 
the  wood,  and,  if  a  pedestrian  is  injured  by  the 
caving  in  of  the  sewer  owing  to  such  decay, 
the  city  is  liable.— City  Council  of  Montgomery 
v.  Comer  (Ala.)  761. 

In  an  action  against  a  city  for  injuries  caus- 
ed by  a  defect  in  a  sidewalk,  evidence  held  to 
sustain  judgment  for  plaintiff. — Gueble  v.  Town 
of  Lafayette  (La.)  917. 

§  7.   Fiscal   management,   public  debt, 
securities,  and  taxation. 

A  bond  issue  election  as  authorized  by  Acts 
1903,  p.  59,  will  not  be  declared  invalid  be- 
cause held  by  managers  appointed  by  the  mayor, 
whereas  the  act  requires  the  managers  to  be  ap- 
pointed by  the  council.— Ryan  v.  City  of  Tus- 
caloosa (Ala.)  638. 

Const  1901,  art  12,  §  222,  and  Acts  1903,  p. 
60,  f  1,  held  to  leave  to  the  discretion  of  the 
city  council  the  course  to  be  pursued  in  the 
application  of  the  proceeds  of  bonds  to  the 
ownership  of  a  waterworks  system,  and  the 
question  of  the  issuance  of  the  bonds  alone  re- 


"46  SO.-70 


•Point  annotated.  See  syllabus. 


Digitized  by  Google 


quired  to  be  submitted.— Ryan  v.  City  of  Tusca- 
loosa (Ala.)  638. 

•The  action  of  a  city  council  in  ordering  a 
bond  issue  election,  as  authorized  by  Acts  1903, 
p.  59,  need  not  be  by  ordinance,  but  may  be  by 
resolution.— Ryan  v.  City  of  Tuscaloosa  (Ala.) 
638. 

The  inhibition  that  no  ordinance  shall  be 
acted  on  until  the  next  meeting  after  that  at 
which  presented  held  not  to  apply  to  a  resolu- 
tion ordering  bond  issue  election  as  authorized 
by  Acts  1903,  n.  59— Ryan  v.  City  of  Tusca- 
loosa (Ala.)  638. 

Const.  1901,  art  12,  §  225,  held  not  to  re- 
quire as  a  condition  precedent  to  the  creation 
of  an  indebtedness  beyond  the  amounts  limited 
that  the  preceding  decennial  federal  census 
should  show  a  population  of  6,000,  but  it  is  suf- 
ficient that  the  city  had  at  the  time  of  the 
creation  of  the  indebtedness  such  a  population. 
—Ryan  v.  City  of  Tuscaloosa  (Ala.)  638. 

Section  29  of  charter  of  the  town  of  East 
Lake  held  to  have  no  reference  to  the  issue  of 
bonds,  but  to  refer  to  the  ordinary  transactions 
of  the  municipal  government. — Howard  v.  Town 
of  East  Lake  (Ala.)  754. 

Acts  1903,  pp.  60,  62,  §§  1,  9,  providing  that, 
if  at  an  election  under  the  act  a  majority  vote 
is  for  a  bond  issue,  the  municipality  may  is- 
sue bonds  as  specified  in  the  notice  of  election, 
held  a  new  power  conferred  in  accordance  with 
Const.  1901.  §§  104,  222,  and  not  affected 
by  limitations  contained  in  the  charter  of  the 
town  of  East  Lake,  §§  18,  29.— Howard  v.  Town 
of  East  Lake  (Ala.)  T54. 

The  council  of  the  city  of  New  Orleans  has 
no  authority  to  divert  the  funds  appropriated 
in  an  nnnual  budget  until  all  the  expenditures 
provided  for  therein  have  been  paid.— State  ex 
rel.  Douglas  v.  Kennedy  (La.)  796. 

A  taxpayer  has  no  standing  as  a  property 
owner  to  contest  an  ordinance  granting  a  fran- 
chise to  a  gas  company,  unless  and  until  danger 
of  injury  to  his  property  rights  becomes  actual 
(Code  Prac.  art.  15). — Morris  v.  Municipal  Gas 
Co.  (La.)  1001. 

•Under  Ann.  Code  1892,  §§  2926,  3018,  3020, 
3748,  3771,  a  city  which  by  ordinance  adopted 
in  April  of  a  year  enlarges  its  corporate  limits 
and  takes  into  the  limits  real  estate  has  no 
power  to  levy  taxes  thereon  for  the  current 
year.— City  of  Gulfport  v.  Todd  (Miss.)  541. 

MURDER. 

See  "Homicide." 

MUTUALITY. 

In  contract  for  sale  of  timber,  see  "Logs  and 
Logging." 

NAMES. 

In  indictment,  see  "Indictment  and  Informa- 
tion." 8  1, 

Judicial  notice  in  criminal  prosecution  of  ab- 
breviations of  Christian  names,  see  "Criminal 
Law,"  §  7. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  §  2. 

•Point 


By  particular  classes  of  persons. 

See  "Carriers,"  §§  3,  4,  7 ;  "Municipal  Corpo- 
rations," §  6. 

Employers,  see  "Master  and  Servant,"  §§  3-10. 

Independent  contractor,  see  "Master  and  Serv- 
ant," §  11. 

Porter  on  sleeping  car,  see  "Carriers,"  §  10. 
Railroad  companies,  see  "Railroads,"  §§  4—S. 
Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §  L 

Condition  or  use  of  particular  species  of  prop- 
erty, works,  machinery,  or  other  instru- 
mentalities. 

See  "Railroads,"  §§  4-8;  "Street  Railroads," 
§  L 

Demised  premises,  see  "Landlord  and  Tenant,'" 
§  3. 

Contributory  negligence. 

Of  addressee  of  telegram,  see  "Telegraph*  and 
Telephones,"  §  1. 

Of  owner  of  property  injured  by  fire  caused  by 
•operation  of  railroad,  see  "Railroads."   §  S. 

Of  passenger,  see  "Carriers,"  §  8. 

Of  person  injured  on  defective  street,  see  "Mu- 
nicipal Corporations,"  §  6. 

Of  person  killed  by  operation  of  railroad,  se-» 
"Railroads."  §  6. 

Of  servant,  see  "Master  and  Servant,"  §  9. 

Pleading  contributory  negligence  in  general,  see 
"Negligence,"  §  4. 

|  1.    Acts     or     omissions  constituting 

negligence. 

Contractors  held  not  liable  for  the  death  of  a 
child  which  fell  from  timbers  placed  by  th<*n> 
across  a  canal  for  the  purpose  of  doing  certain 
work,  and  left  there  by  them  on  completion  of 
the  work.— Blum  v.  Weatherford  &  Cary  Bros. 
(La.)  317. 

§  2.    Proximate  cause  of  injury. 

In  an  action  for  negligence,  the  legal  relation 
of  cause  and  effect  must  be  established  between 
the  particular  negligence  and  the  injuries  suf- 
fered.— Malcomb  v.  Louisville  &  N.  R.  Co.  (Ala.> 
768. 

Where  a  protection  has  been  provided  by  the 
owner  of  property  against  an  injury  likely  to 
occur,  and  such  protection  is  injured  or  de- 
stroyed by  the  negligence  of  another,  damages 
may  be  recovered  for  injury  to  property  so  pro- 
tected which  proximately  result  from  the  de- 
struction—Benedict Pineapple  Co.  v.  Atlantic 
Coast  Line  R.  Co.  (Fla.)  732. 

•The  negligent  act  or  omission  for  which  one 
is  liable  in  damages  is  that  which  naturally  caus- 
es an  injury  to  another,  when  no  independent 
cause  intervenes  and  the  injured  party  is  not  at 
fault. — Benedict  Pineapple  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (Fla.)  732. 

•Injury  that  under  the  circumstances  is  the 
natural,  probable,  and  ordinary  result  of  a  neg- 
ligent act  or  omission  is  deemed  to  have  been 
contemplated  by  the  negligent  party.— Benedict 
Pineapple  Co.  v.  Atlantic  Coast  Line  R.  Co. 
(Fla.)  732. 

Where  an  injury  results  from  the  negligence  of 
defendant  and  some  other  merely  contributing 
cause,  and  the  injury  could  not  have  occurred  in 
the  absence  of  either  cause,  defendant's  negligence 
is  a  proximate  cause  of  the  injury  if  the  injury 
was  a  probable,  natural,  and  usual  result  of  the 
two  contributing  causes. — Benedict  Pineapple 
Co.  v.  Atlantic  Coast  Line  R.  Co.  (Fla.)  732. 

The  ordinary  conditions  or  forces  of  nature 
which  reasonably  could  have  been  expected  as 
likelv  to  occur  are  not  independent  efficient 
causes  when  they  operate  with  a  negligent  act 
or  omission  to  cause  an  injury.— Benedict  Pine- 
apple Co.  v.  Atlantic  Coast  Line  R,  Co.  (Fla.) 

See  syllabus. 


Where  a  cover  over  growing  plants  to  protect 
them  from  cold  and  frost  is  burned  by  the  neg- 
ligence of  another,  injury  to  the  plants  by  ordi- 
nary cold  and  frost,  to  be  expected  at  the  time 
and  place,  held  not  sucb  an  act  of  God  as 
will  relieve  the  party  responsible  for  the  burn- 
ing.—Benedict  Pineapple  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (Fla.)  732. 

J  3.    Contributory  negligence. 

•The  doctrine  of  comparative  negligence  does 
not  obtain  in  Alabama.— Atlanta  &  B.  Air  Line 
Ry.  t.  Wheeler  (Ala.)  262. 

'Contributory  negligence  ia  no  defense  to  a 
claim  for  injury  caused  by  willful  or  wanton 
misconduct— Birmingham  By.,  Light  &  Power 
Co.  v.  Haggard  (Ala.)  519. 

•Where  the  party  injured  had  the  last  clear 
chance  of  avoiding  the  accident,  he  cannot  recov- 
er.—Sutton  v.  Lee  Logging  Co.  (La.)  640. 

f  4.  Actions. 

•A  complaint  in  an  action  for  negligence  held 
sufficient,  where  it  avers  the  facta  out  of  which 
the  dnty  to  act  springs,  and  shows  that  defend- 
ant negligently  failed  to  perform  such  duty.— 
LouiavTlle  &  N.  R.  Co.  v.  Church  (Ala.)  457. 

A  plea  of  contributory  negligence  does  not 
admit  negligence  of  the  pleader  where  the  gen- 
eral issue  is  also  Interposed. — Birmingham  Ry., 
Light  &  Power  Co.  v.  Haggard  (Ala.)  519. 

Where  negligence  is  the  basis  of  recovery,  the 
declaration  should  allege  the  negligent  act  or 
omisxion  of  the  defendant,  and  also  the  facts 
showing  the  Injury  to  plaintiff,  and  that  such 
injury  was  the  proximate  result  of  the  negli- 
gence charged.— Benedict  Pineapple  Co.  v.  At- 
lantic Coast  Line  R.  Co.  (Fla.)  732. 

•Where  negligence  Is  the  basis  of  recovery,  the 
declaration  should  allege  the  negligent  act  or 
omission,  and  also  the  injury  sustained  and  facts 
showing  that  the  injury  was  a  proximate  re- 
sult of  the  negligence  alleged.— German-Ameri- 
can Lumber  Co.  v.  Brock  (Fla.)  740. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trial,"  f  L 
Ground  for  new  trial  in  criminal  prosecution, 

see  "Criminal  Law,"  I  82. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitation 
of  Actions,"  |  3. 

NEW  TRIAL. 

Costs,  see  "Costs."  §  3. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  §  4. 
Opening  or  vacating  judgment,  see  "Judgment," 

T>16- 

Remand  by  appellate  court  for  new  trial,  see 
"Appeal  and  Error,"  §  22. 

In  particular  actions  or  proceedings. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  32;  "Homicide,"  §  16. 

Review  of  proceedings. 
Harmless  error  in  rulings  on  motion  for,  see 

"Appeal  and  Error,"  8  17. 
Right  of  review  of  refusal  to  grant  new  trial 

in  criminal  prosecution,  see  "Criminal  Law," 

834. 


I   1.  Grounds. 

Denial  of  a  motion 
newly  discovered  evid 
Louisville  &  N.  R.  C< 

A  verdict  in  actio 
damages  by  fire  that 
guilty  as  charged"  h\ 
jury  was  prompted  o 
Mississippi  Eastern  R 
Cooperage  Co.  (Mass 

NEXT 

See  "Descent  and  Dii 

NOMII 

For  office,  see  "Electit 

NON  ESI 

Proof  of  alteration  of  ] 
see  "Alteration  of  In 

NO 

Promissory  notes,  see 

N01 

At  affecting  particul 
See  "Carriers,"  |  3;  ' 
§  5. 

Purchaser  of  realty,  se 
er,"  |  5. 

Of  particular  facts,  a 
judi 

See  "Mechanics'  Liens.' 
Adverse  claim  to  land  1 

verse  Possession,"  §  1 
Construction  of  sidewali 

tion,  see  "Municipal  ' 
Defective  condition  of  * 

niclpal  Corporations," 
Hearing  of  arbitration 

Award,"  |  2. 
Intention  to  apply  for  e 

"Statutes,"  |  1. 
Sale  of  ward's  land  by  i 

and  Ward,"  §  1. 
Sale  under  power  in  mo 

I  4. 

Of  particular  jut. 
Sale  under  execution,  s< 

NUISi 

§  1.    Private  avians 

The  location  of  fad 
neighbors  must  be  del 
regulations  of  the  plac 
669,  and  unavoidable  no 
ations  of  an  ice  plant  . 
for  enjoining  its  operath 
— Le  Blanc  v.  Orleans  1 

Where  by  the  unlaw! 
operating  a  tallow  plan 
and  his  family  were  cc 
polluted,  plaintiff  could 
discomfort  resulting  fro 
se  v.  Piat  (La.)  665. 

NUNC  PI 

Entry  of  order  adjourn 
8  2. 
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OATH. 

Swearing  of  arbitrators,  gee  "Arbitration  and 
Award,"  §  3. 

Swearing  witnesses  in  arbitration,  see  "Arbi- 
tration and  Award,"  f  2. 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"  {  1. 

OFFER. 

Of  proof,  see  "Trial."  {  1. 

OFFICERS. 

Mandamus,  see  "Mandamus,"  §  2. 

Right  of  city  to  appeal  from  judgment  in  man- 
damus against  city  official,  see  "Appeal  and 
Error,"  f  3. 

Particular  classes  of  officcra. 
See  "Clerks  of  Courts";   "Judges";  "Justices 

of  the  Peace";   "Receivers";   "Sheriffs  and 

Constables." 
Collectors  of  taxes,  see  "Taxation,"  §  6. 
Corporate  officers,  see  "Corporations,"  §  3. 
Court  officers,  see  "Courts,"  §  2. 
State  officers,  see  "States,"  §  2. 

4   1.    Appointment,     qualification,  and 
tenure. 

That  a  person  is  an  officer  de  facto  cannot  tm 
proved  by  asking  a  witness  if  it  was  generally 
known  that  he  was  acting  as  an  officer. — Wil- 
liams v.  Finch  (Ala.)  645. 

OILS. 

Compensation  of  sheriff  seizing  oil  wells,  see 

"Sheriffs  and  Constables."  |  1. 
Delivery  of  oil  under  contract  with  privilege  to 

buy  more,  see  "Sales,"  §  3. 

OPENING. 

Judgment,  see  "Judgment,"  IS  2,  6. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  5  9. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§13. 

OPINIONS. 

Of  courts,  see  "Courts,"  5  2. 

OPTIONS. 

To  purchase  or  sell  demised  premises,  see  "Land- 
lord and  Tenant,"  §  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  §  1. 

ORDERS. 

Of  court,  see  "Motions." 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Imposing  license  taxes,  see  "Licenses,"  5  1. 
Municipal  ordinances,  see  "Municipal  Corpora- 
tions?' |S  2-4,  7. 


OYSTERS. 

See  "Fish." 

Authority  of  oyster  commission  to  deny  validity 
of  sale  by  state  of  binds  suitable  for  oyster 
beds,  see  "Public  Lands,"  |  2. 

PALACE  CARS. 

See  "Carriers,"  §  10. 

PARDON. 

♦Where  a  convict  has  accepted  a  conditional 
pardon  and  has  been  released,  but  has  violated 
conditions,  the  pardon  does  not  take  effect  in 
case  of  a  condition  precedent,  and  in  case  of  a 
condition  subsequent  becomes  void.— Henderson 
v.  State  (Fla.)  151. 

•Where  one  of  the  conditions  of  a  pardon  for 
the  crime  of  larceny  is  that  the  convict  should 
thereafter  lead  a  law-abiding  life,  and  he  is 
subsequently  convicted  of  a  second  larceny,  such 
subsequent  conviction  is  conclusive  evidence  of 
the  violation  of  such  condition  in  such  pardon. 
—Henderson  v.  State  (Fla.)  151. 

•Where  a  conditional  pardon  stipulates  that 
the  pardoning  board  or  the  Governor,  on  a 
breach  of  its  condition,  might  declare  it  void 
while  binding  on  the  convict,  does  not  furnish 
the  exclusive  method  of  adjudging  a  breach  of 
such  pardon,  and  any  court  of  competent  juris- 
diction may  on  a  breach  thereof  annul  it.— Hen- 
derson v.  State  (Fla.)  151. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward";  "Infants." 
Custody  of  child  on  separation,  see  "Husband 

and  Wife,"  8  5. 
Custody  of  children  on  divorce,  see  "Divorce." 

I  3. 

Habeas  corpus  for  custody  of  child,  see  "Habeas 

Corpus,"  §  2. 
Right  of  child  to  recover  for  death  of  parent. 

see  "Death,"  $  2. 
Right  of  parent  to  recover  for  death  of  child. 

see  "Death,"  |  2. 
Transaction  between  father  and  son  in  fraud  of 

creditors,  see  "Fraudulent  Conveyances,*'  {  1. 

A  father  held  to  have  impliedly  consented  to 
his  minor  son's  employment,  and  not  to  be  enti- 
tled to  recover  for  the  son's  subsequent  injury, 
in  the  absence  of  negligence.— Warrior  Mfg.  Co. 
v.  Jones  (Ala.)  456. 

Where  a  minor  is  employed  for  continuous 
work,  it  is  immaterial  that  consent  of  the  parent 
is  wanting  at  the  commencement,  if  it  be  sub- 
sequently given.  —  Warrior  Mfg.  Co.  t.  Jones 
(Ala.)  456. 

♦That  a  child  is  happy  where  he  has  been 
placed  does  nut  warrant  a  refusal  to  reoojrn.;* 
the  rights  of  the  mother  to  the  custody  of  toe 
child;  there  being  no  other  reason  for  ignori-ox 
the  mother's  rights.— State  ex  rel.  Kearney  t. 
Steel  (La.)  215. 

•A  widow  who  through  poverty  places  her 
little  sou  in  the  care  of  its  paternal  grandm^rS- 
er  for  several  years  does  not  thereby  forfeit  a-r 
right  to  reclaim  the  child  when  she  comes  law 
into  a  better  fortune. — State  ex  re!.  Kearnrj 
v.  Steel  (La.)  215. 

•Where  the  parents  of  a  two  year  old  bo? 
separated,  and  the  mother  returned  to  her  par- 
ents, who  were  people  of  large  means,  the  coar: 
should  have  given  the  custody  of  the  child  to  th» 
mother.— Turner  v.  Turner  (Miss.)  413. 


•Point  annotated.  Sea  ayllabna. 
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PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  a 

PARTICULARS. 

Bill  of,  see  "Pleading,"  8  6. 

PARTIES. 

Death  ground  for  abatement,  see  "Abatement 

and  Revival."  8  1. 
Domicile  or  residence  as  affecting  venue,  see 

'Venue,"  8  2. 
Persons  entitled  to  sue  for  wrongful  death,  see 

"Death,"  8  2. 
Rights  and  liabilities  as  to  costs,  see  "Costs," 

8  2. 

In  action*  by  or  against  particular  classes  of 
persons. 

See  "Corporations,"  8  3. 

In  particular  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  8  1 :  "Equi- 
ty," 8  2;  "Reformation  of  Instruments,"  8  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," 8  3. 

For  causing  death,  see  "Death,"  |  2. 

Judgment  and  relief  as  to  parties,  and  parties 

affected  by  judgments  or  proceedings  thereon. 
Persons  concluded   by  judgment,  see  "Judg- 
ment," 8  9- 

Review  as  to  parties,  and  parties  to  proceedings 

in  appellate  courts. 
Parties  entitled  to  allege  error,  see  "Appeal  and 

Error,"  8  13. 
Parties  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error/'  83  3,  5. 

To  conveyances,  contracts,  or  other  transactions. 
Joint  interests,  see  "Joint  Adventures." 

S   1.  Defendant*. 

Where  petition  does  not  show  that  defendants 
were  joint  trespassers,  the  presumption  is  that 
defendants  were  separate  trespassers,  and  an 
exception  of  misjoinder  will  be  sustained  — 
Breaux  Bridge  Lumber  Co.  v.  Hebert  (La.)  200. 

f  2.  New  parties  and  change  of  parties. 

A  mortgagee,  whose  debt  has  not  matured  and 
whose  mortgage  is  not  called  in  question,  is 
without  interest  to  intervene  in  a  controversy 
between  his  mortgagor  and  a  third  person.— 
Wells  v.  Blackman  (La.)  437. 

f   3.   Defects,    objections,    and  amend- 
ments. 

•The  capacity  of  a  person  suing  as  heir  is 
not  put  at  issue  by  a  general  denial,  but  should 
be  specially  pleaded  in  limine  litis.— Eames  v. 
Woodson  (La.)  13. 

PARTITION. 

Conclusiveness  of  adjudication  in  partition  snit, 

see  "Judgment."  8  9. 
Estoppel  to  deny  title  in  partition  proceedings, 

see  ''Estoppel/'  8  2. 

f   1.   By  acts  of  parties. 

Heirs  have  not  the  right  to  partition  a  suc- 
cession where  the  succession  is  under  admin- 
istration and  there  are  outstanding  debts.— Kre- 
mer  v.  Kremer  (La.)  600. 

f  2.    Actions  for  partition. 

In  a  partition  suit,  exclusion  of  testimony  as 
to  the  circumstances  attending  the  execution 
of  a  deed  forming  part  of  the  common  chain  of 
title  held  proper.— Layton  v.  Campbell  (Ala.) 
775. 


Under  Civ.  Code  1806,  8  3176  (Civ.  Code  1907. 
8  5220),  relating  to  partition  among  tenants  in 
common,  the  probate  court  held  without  juris- 
diction where  adverse  claim  or  title  is  claimed 
in  good  faith  by  one  having  actual  possession 
of  the  property  under  adverse  claim  or  superior 
title.— Layton  v.  Campbell  (Ala.)  775. 

In  a  sale  of  land  for  division  among  tenants 
in  common,  the  tenant  in  possession,  having 
placed  valuable  improvements  on  the  land  in 
good  faith,  held  entitled  in  the  distribution  of 
the  proceeds  to  an  allowance  for  the  value  of 
the  lands  as  enhanced  by  the  improvements  over 
the  value  as  unimproved,  etc.— McDaniel  v.  Lou- 
isville &  N.  R.  Co.  (Ala.)  981. 

•When  a  case  of  partition  is  brought  and  one 
or  more  of  the  common  owners  are  complainants 
and  the  others  defendants  and  some  are  in  pos- 
session, ail  controversies  between  them  as  to  the 
legal  title  and  right  of  possession  of  the  lands 
should  be  settled  as  authorized  by  statute.— 
Koon  v.  Koon  (Fla.)  633. 

•A  cross-bill  in  a  partition  suit  is  neither 
necessary  nor  proper.— Koon  v.  Koon  (Fla.) 
633. 

•A  co-tenant  cannot  enforce  a  partition  of  a 
part  only  of  common  lands,  leaving  the  rest 
undivided.— Koon  v.  Koon  (Pla.)  633. 

Where  one  who  owns  an  undivided  half  in- 
terest in  real  estate  which  is  not  susceptible  of 
division  in  kind  holds  the  other  half  interest 
as  usufructuary,  the  owner  of  the  naked  title  to 
the  half  so  held  cannot  force  the  sale  of  either 
the  naked  or  the  perfect  title  to  effect  a  parti- 
tion.—Smith  v.  Nelson  (La.)  200. 

Where  oral  testimony  could  not  have  been 
taken  (Code  1906,  8  1941),  a  decree  ordering 
the  sale  of  land  for  partition  was  erroneous 
an  unsupported  by  the  evidence,  and  the  want 
of  proof  could  not  be  supplied  by  recitals  in 
the  decree  that  proofs  were  considered.— Smith 
v.  Stansel  (Miss.)  538. 

Code  1908,  8  3542.  does  not  authorise  the 
allowance  of  a  fee  to  the  solicitor  of  defend- 
ant in  partition,  and,  when  a  decree  of  sale  is 
unauthorized,  it  is  improper  to  tax  any  solicit- 
or's fee  against  defendant's  interest.— Smith  v. 
Stansel  (Miss.)  538. 

•A  sale  for  partition  is  only  ordered  where 
it  will  better  promote  the  interest  of  the  par- 
ties, or  an  equal  division  in  kind  cannot  be 
made.— Smith  v.  Stansel  (Miss.)  538. 

PARTNERSHIP. 

See  "Joint  Adventures." 

Nature  of  pleas  in  action  against  firm,  see 

"Pleading,*  8  2. 
Removal  by  surviving  partner  of  settlement  of 

deceased  partner's  estate  from   probate  to 

chancery  court,  see  "Courts,"  8  5. 

8  1.   The  relation. 

•A  bona  fide  creditor  receiving  payment  of  bis 
debt  by  installment  or  otherwise  out  of  the  busi- 
ness is  not  thereby  made  a  partner.— Cudahy 
Packing  Co.  v.  Ilibou  (Miss.)  73. 

•An  agreement  may  make  a  partnership  by 
its  legal  construction  regardless  of  intent,  or 
even  against  its  express  repudiation  of  such  in- 
tent.—Cudahy  Packing  Co.  v.  Ilibou  (Miss.)  73. 

•A  contract  held  not  to  create  a  partnership 
between  the  parties  thereto  as  to  third  persons. 
—Cudahy  Packing  Co.  v.  Hiboa  (Miss.)  73. 

In  an  action  by  a  firm  for  material  delivered 
under  a  contract  with  one  of  the  partners,  evi- 
dence held  insufficient  to  charge  defendant  with 
notice  that  deliveries  made  after  the  formation 
of  the  partnership  were  made  by  the  firm.— W. 
A.  Posey  &  Co.  v.  West  Const.  Co.  (Miss.)  402. 


•Point  annotated.  See  syllabus. 
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goods  purchased  by  persons  in  charge  because 
they  had  become  incorporated,  in  the  absence 
of  notice,  actual  or  constructive,  to  the  seller. — 
Rice  v.  Patterson  (Miss.)  255. 

A  plea  of  incorporation  to  an  action  against 
a  firm  held  fatally  defective,  where  it  did  not 
show  whether  the  corporation  was  organized  be- 
fore or  after  the  indebtedness  sued  on  was  con- 
tracted.—Rice  v.  Patterson  (Miss.)  255. 

A  plea  of  incorporation  in  an  action  against 
a  firm  held  fatally  defective  for  failure  to  nega- 
tive the  idea  that  defendants  as  individuals 
might  owe  the  debt.— Rice  v.  Patterson  (Miss.) 

f  3.    Death  of  partner,   and  surviving 
partners. 

•A  surviving  partner  held  entitled  to  posses- 
sion of  the  firm  assets,  subject  to  the  right  of 
the  deceased  partner's  legal  representative  to 
call  for  a  settlement.— Tillery  v.  Tillery  (Ala.) 
582. 

I  4.    Dissolution,    settlement,    and  ac- 
counting;. 

In  a  partnership  settlement  suit,  the  partner 
from  whom  the  balance  is  found  to  be  due 
pags  the  costs.— Borah  &  Landen  v.  O'Niell  (La.) 

Amounts  due  for  advances,  overdrafts,  and  un- 
divided profits  are  mere  items  in  a  partnership 
account,  for  which  interest  will  not  be  allow- 
ed.—Borah  &  Landen  v.  O'Niell  (La.)  788. 

A  partner  who,  without  suit,  pays  a  note  con- 
taining a  stipulation  for  attorney's  fees  in  case 
of  suit,  has  no  right  in  the  settlement  of  the 

Sartnership  to  recover  such  fees.— Borah  &  Lan- 
en  v.  O'Niell  (La.)  788. 

A  suspensive  appeal  from  an  order  of  seiz- 
ure of  the  interest  of  a  partner  by  another  part- 
ner held  to  vacate  the  seizure,  and  the  seizure, 
ipso  facto,  not  to  dissolve  the  partnership. — 
Borah  &  Landen  v.  O'Niell  (La.)  788. 

In  an  action  against  a  firm  for  goods  sold,  a 
plea  alleging  that  the  firm  bad  been  succeeded 
by  a  corporation,  and  that  defendant  had  trans- 
ferred the  stock  therein,  held  to  state  no  de- 
fense.—Rice  v.  Patterson  (Miss.)  255. 

PARTY  WALLS. 

•Plaintiff  held  entitled  to  recover  from  defend- 
ant contribution  to  the  cost  of  repairing  a  party 

wall— Howze  v.  Whitehead  (Miss.)  401. 

PASSENGERS. 

See  "Carriers,"  §§  7-10. 

PATENTS. 

Alteration  of  patent  of  land,  see  "Alteration  of 

Instruments." 
Of  public  lands,  see  "Public  Lands,"  §  2. 

PAYMENT. 

See  'Tender." 

By  administrators  for  cultivation  of  crop,  with- 
out order  of  court,  as  ground  for  removal,  see 
"Executors  and  Administrators,"  §  1. 

Of  particular  classes  of  obligations  or  liabilities. 

See  "Costs,"  §  4. 

Claims   against   estate  of   decedent,   see  "Ex- 
ecutors and  Administrators."  §  4. 
Insurance  premiums,  see  "Insurance."  §  3. 


G: 


Taxes  collected,  see  "Taxation,'-  §  6. 

§  1.  Requisites  and  sufficiency. 

A  telephone  company  held  entitled  to  require 
payment  at  its  office  of  subscribers'  bills. — Ma- 
gruder  v.  Cumberland  Telephone  &  Telegraph 
Co.  (Miss.)  404. 

f  2.    Pleading,   evidence,   trial,  and  re- 
view. 

•Where  defendant  in  replevin  alleged  that 
live  stock  loaned  him  was  subsequently  given 
to  him  for  certain  services,  held,  the  burden  of 
roving  the  gift  was  on  defendant — Stewart  v. 
"raham  (Miss.)  245. 

g  3.    Recovery  of  payment*. 

Where  plaintiff  was  awarded  a  lump  sum  with 
interest,  less  certain  amounts  received  on  ac- 
count, and  was  paid  the  amount  awarded  with 
interest,  less  only  the  principal  of  the  amount 
so  received,  defendant  can  recover  the  interest 
on  said  amounts  as  having  been  paid  in  error. — 
Hill  v.  Hill  (La.)  657. 

PENAL  STATUTES. 

Construction  of,  see  "Statutes,"  |  6. 

PENALTIES. 

Sufficiency  of  instructions  in  action  for,  see 
"Trial*  g  4. 

For  particular  acta  or  omission*. 
Destruction  of  fence,  see  "Fences." 
Failure  to  pay  taxes  collected,  see  "Taxation." 
8  6. 

Trespass,  see  "Trespass,"  i  2. 

PERFORMANCE. 

Of  contract  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  §  4. 
Of  contract  of  sale,  see  "Sales,"  g  3. 

PERSONAL  INJURIES. 

Particular  causes  or  means  of  injury. 
See  "Assault  and  Battery,"  g  1;  "Negligence." 
Operation  of  railroads,  see  "Railroads,"  g|  5.  6. 
Operation  of  street  railroad,  see  "Street  Rail- 
roads," g  1. 

Particular  classes  of  persons  injured. 
Employe,  see  "Master  and  Servant,"  gg  3-10. 
Passenger,  see  "Carriers,"  §g  7.  MX 
Traveler  on  highway,  see  '  Municipal  Corpora- 
tions," g  6. 

Traveler  on  highway  crossiug  railroad,  see  "Rail- 
roads." g  5. 

Remedies. 
See  "Limitation  of  Actions,"  g  2. 
Construction  of  instructions,  see  "Trial."  g  4. 
Excessive  damages,  see  "Damages,"  §  ::. 
Review  of  questions  of  fact  and  findings,  see 
"Appeal  and  Error,"  g  16. 

PETITION. 

For  certiorari,  see  "Certiorari,"  g  1. 
For  stoek  law  election,  see  "Animals." 
In  bankruptcy,  see  "Bankruptcy,"  g  L 

PETITORY  ACTION. 

See  "Real  Actions." 

Change  of  form  of  action  of  jactitation  to,  s*~- 

"Action."  |  1. 


•Point  annotated.   See  syllabus. 
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Review  as  dependent  on  presentation  in  lower 
court  of  grounds  of  review,  see  "Appeal  and 
Error,"  5  4. 

PLEA. 

In  civil  actions,  see  "Equity,"  §  8;  "Pleading," 
§  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§  6. 

PLEADING. 

Amendment  of  as  affecting  limitations,  see  "Lim- 
itation of  Actions,"  §  2. 

Conformity  of  judgment  to  pleadings,  see  "Judg- 
ment," i  3. 

Proof  of  alteration  of  instrument  under  plea  of 
non  est  factum,  see  "Alteration  of  Instru- 
ments." 

A  llegation*  a*  to  particular  fact*,  actt,  or  trans- 
actions. 

See  "Adverse  Possession,"  8  2. 
Statute  of  frauds,  see  "Frauds,  Statute  of,"  §  4. 
Statute  of  limitations,  see  "Limitation  of  Ac- 
tions," S  4. 

In  action*  by  or  against  particular  clarinet  of 
person*. 

See  "Carriers,"  18  3,  7,  9;  "Master  and  Serv- 
ant," 8  10;  "Railroads,"  88  5,  7,  8. 

Insurance  companies,  see  "Insurance,"  8  9. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," 8  L 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  8  2. 

In  partioular  action*  or  proceeding*. 
See  "Assault  and  Battery,  (  1:  "Assumpsit, 
•    Action  of:  "Equity,"  §  3;  ''Garnishment," 
8  2;  "Libel  and  Slander,"  8  4*  "Negligence," 
f  4;  "Quieting  Title,"  J  2;  "Reformation  of 
Instruments,"  8  2;    "Specific  Performance," 

For  breach  of  contract,  see  "Contracts,"  §  4. 

For  death  of  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  8  7. 

For  delay  in  delivery  of  goods  shipped,  see 
"Carriers,"  8  8. 

Foreclosure,  see  "Mortgages,"  8  5. 

For  ejection  of  passenger,  see  "Carriers,"  8  9. 

For  false  imprisonment,  see  "False  Imprison- 
ment," 8  1. 

For  injuries  from  fire  caused  by  operation  of 
railroad,  see  "Railroads."  8  8. 

For  negligent  transmission  of  telegram,  see 
"Telegraphs  and  Telephones,"  8  1. 

For  personal  injuries,  see  "Carriers,"  8  7 ;  "Mas- 
ter and  Servant,"  8  10;  "Railroads,"  8  5. 

For  price  of  goods  sold,  see  "Sales,"  8  6. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bond  of  clerk  of  court,  see  "Clerks  of 
Courts." 

On  insurance  policy,  see  "Insurance,"  8  9. 
Petition  for  certiorari,  see  "Certiorari,"  5  L 
Petition  in  bankruptcy,  see  "Bankruptcy,"  8  1. 
Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  8  6. 

To  set  aside  sale  in  fraud  of  creditors,  see 
"Fraudulent  Conveyances,"  8  3. 

Review  of  deciaion*  and  pleading  in  appellate 
court*. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  8  18. 

Presumptions  on  appeal  or  writ  of  error  as  to, 
see  "Appeal  and  Error,"  8  14. 

Review  of  discretionary  rulings  on,  see  "Ap- 
peal and  Error,"  8  15. 

Review  of  rulings  on  as  dependent  an  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
"Appeal  and  Error,"  fi  4. 


Form  and  allegation!  In  general. 

•An  averment  in  a  bill  that  lands  are  subject 
to  a  lien  created  by  a  judgment  is  but  the  aver- 
ment of  a  conclusion  of  the  pleader. — Green- 
wood v.  Trigg,  Dobbs  &  Co.  (Ala.)  227. 

•An  averment  in  a  bill  in  a  suit  to  set  aside 
chattel  mortgages  as  executed  to  defraud  credit- 
ors that  sums  recited  in  the  mortgages  are  fic- 
titious and  were  never  paid  is  the  averment  of 
a  fact,  and  not  of  a  legal  conclusion— Lamar  & 
Rankin  Drug  Co.  v.  Jones  (Ala.)  763. 

Defendant's  plea  in  an  action  on  a  fire  insur- 
ance policy  held  not  to  sufficiently  state  the  pro- 
visions of  the  policy,  relating  to  fraud,  so  as 
to  take  advantage  of  the  alleged  breach  of  such 
conditions. — Norwich  Union  Fire  Ins.  Soc.  v. 
Prude  (Ala.)  974. 

•Pleadings  are  construed  against  the  pleader. 
— Breauz  Bridge  Lumber  Co.  v.  Hebert  (La.) 
206. 

Where  plaintiff  sues  in  a  representative  ca- 
pacity and  joins  himself  individually  as  a  co- 
plaintiff,  the  prayer  of  the  petition  must  be  read 
in  connection  with  the  pleadings  to  determine 
whether  the  damages  prayed  for  are  declared 
on  as  damages  to  be  recovered  in  the  repre- 
sentative or  the  individual  capacity  of  the  plain- 
tiff.—Maille  v.  Illinois  Cent.  R.  Co.  (La.)  355. 

•Vague  allegations  will  not  support  a  peti- 
tion.—Esteves  v.  Board  of  Com'rs  for  Bayou 
Terre-aux-Bceufs  Drainage  Dist.  (La.)  992. 

8  2.   Plea  or  answer,  cross-complaint, 
and  affidavit  of  defense. 

Pleas  that  deny  matters  set  up  in  the  dec- 
laration as  mere  inducements  do  not  amount  to 
the  general  issue  only  so  as  to  render  the  sus- 
taining of  a  demurrer  thereto-proper. — Gaines- 
ville &  Gulf  R.  Co.  v.  Peck  (Fla.)  1019. 

In  an  action  against  a  firm  and  the  members 
thereof,  certain  pleas  held  not  pleas  in  abate- 
ment, but  pleas  in  bar,  which,  if  valid  for  any 
purpose,  amounted  simply  to  the  general  Issue. 
—Race  v.  Patterson  (Miss.)  255. 

Under  Ann.  Code  1892,  8  684,  pleas  in  bar 
and  pleas  in  abatement  cannot  be  joined,  though 
pleas  in  abatement  may  be  joined  under  sec- 
tion 682  and  pleas  in  bar  under  section  683.— 
Rice  v.  Patterson  (Miss.)  255. 

In  an  action  on  a  note  against  the  administra- 
tor of  the  maker,  deceased,  and  an  indorse r. 
the  refusal  to  permit  the  indorser  to  file  a  spe- 
cial plea,  after  the  close  of  the  evidence,  set- 
ting up  that  he  was  a  surety  only,  and  had  been 
discharged  from  liability  as  such,  held  errone- 
ous.—Johnson  v.  Success  Brick  Machinery  Co. 
(Miss.)  957. 

In  an  action  on  a  note  against  the  adminis- 
trator of  the  maker,  deceased,  and  an  indorser, 
in  which  the  administrator  had  made  no  de- 
fense, the  refusal  to  permit  him  to  file  a  plea, 
after  the  close  of  the  evidence,  held  erroneous- 
Johnson  v.  Success  Brick  Machinery  Co.  (Miss.) 
957. 

8  3.   Replication   or   reply  and   rah  se- 
quent pleadings. 

•A  replication  held  insufficient  as  failing  to 
traverse,  confess,  and  'avoid  or  present  matter 
of  estoppel  to  the  matter  pleaded. — McKimmie  v. 
E.  E.  Forbes  Piano  Co.  (Ala.)  772. 

•A  replication  must  either  traverse  or  confess 
and  avoid  the  matter  pleaded,  or  present  mat- 
ter of  estoppel  thereto.— McKimmie  v.  E.  E. 
Forbes  Piano  Co.  (Ala.)  772. 

8  4.    Demurrer  or  exception. 

•The  office  of  a  demurrer  is  to  specifically 
point  out  the  defects  in  the  pleading  to  which 
ft  is  directed,  so  as  to  afford  the  opposite  party 
the  opportunity  of  curing  such  defect  by  amend- 
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□lent.— Bryimt  v.  Alabama  Great  Southern  R. 
Co.  (Ala.)  484. 

'Allegations  of  a  bill  of  revivor  are  confessed 
on  demurrer  thereto. — Deer  v.  State  (Ala.)  848. 

♦Where  a  declaration  states  a  cause  of  action 
for  any  recovery  at  all,  a  demurrer  thereto 
should  be  overruled. — Benedict  Pineapple  Co.  v. 
Atlantic  Coast  .Line  R.  Co.  (Pla.)  732. 

•A  demurrer  to  a  declaration  or  count  there- 
in, which  merely  states  in  effect  that  it  is  bad 
in  substance,  or  fails  to  allege  a  cause  of  action, 
held  insufficient. — Benedict  Pineapple  Co.  v. 
Atlantic  Coast  Line  R.  Co.  (Fla.)  7B2. 

•A  demurrer  to  a  declaration  which  merely 
states  that  it  does  not  present  a  cause  of  action 
is  insufficient  where  it  does  not  appear  on  in- 
spection that,  the  declaration  in  substance  does 
not  state  a  cause  of  action.— German-American 
Lumber  Co.  v.  Brock  (Fla.)  740. 

•Where  a  declaration,  in  substance,  states  a 
cause  of  action,  objections  to  the  form  or  man- 
ner in  which  the  allegations  are  made  cannot 
be  raised  by  demurrer,  but  the  remedy  is  by  mo- 
tion to  strike  or  amend  under  the  statute.— 
German-American  Lumber  Co.  v.  Brock  (Fla.) 
740. 

The  court  is  not  required  to  specify  the  par- 
ticular ground'  of  law  in  its  ruling  on  a  demur- 
rer where  several  substantial  matters  of  law  are 
stated— Gainesville  &  Gulf  R.  Co.  v.  Peck 
(Fla.)  1019. 

A  demurrer,  one  ground  of  which  is  sustained 
and  the  other  grounds  overruled,  does  not  ap- 
ply to  an  amended  declaration  filed  after  the 
ruling  on  the  demurrer. — Gainesville  &  Gulf  R. 
Co.  v.  Peck  (Fla.)  1019. 

Where  any  ground  of  demurrer  to  a  declara- 
tion is  sustained  the  demurrer  to  that  declara- 
tion is  sustained.— Gainesville  &  Gulf  R.  Co.  v. 
Peck  (Fla.)  1019. 

•A  demurrer  does  not  lie  to  a  bill  of  particu- 
lars—Western Union  Telegraph  Co.  v.  Merritt 
(Fla.)  1024. 

•A  demurrer  does  not  reach  the  question  of 
damages  where  the  declaration  shows  a  valid 
claim  for  any  damages  whatever. — Western  Un- 
ion Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

The  fact  that  both  specific  performance  and 
damages  are  demanded  may  afford  ground  for  a 
motion  to  elect,  but  not  for  an  exception  of  no 
cause  of  action.— E.  Sondheimer  Co.  v.  Richland 
Lumber  Co.  (La.)  800. 

9  5.   Amended  ani  supplemental  plead- 
ings and  repleader. 

A  proffered  amended  plea  is  properly  reject- 
ed that  sets  up  as  a  defense  a  parol  agreement 
without  a  new  consideration  at  variance  with 
the  pleader's  written  agreement  involved  in  the 
issues.— Porter  v.  Sims  Co.  (Fla.)  420. 

Courts  of  original  jurisdiction  have  discre- 
tion in  the  matter  of  amendments.— Schlater  v. 
Le  Blanc  (La.)  921. 

Amended  petition  in .  an  action  for  separa- 
tion held  not  to  state  a  new  cause  of  action. — 
Schlater  v.  Le  Blanc  (La.)  921. 

|  6.    Bill  of  particulars  and  copy  of  ac- 
count. 

*A  motion  for  a  bill  of  particulars  is  un- 
known to  equity  practice.— Tampa  &  J.  Ry.  Co. 
v.  Harrison  (Fia.)  5!)2;  Same  v.  Anderson 
(Fla.)  594. 

•Whenever  defendant  is  sufficiently  apprised 
of  the  cause  of  action  a  bill  of  particulars  is 
unnecessary— Whitworth  v.  South  Arkansas 
Lumber  Co.  (La.)  912. 


|  7.  Motions. 

•Striking  a  pleading  should  be  resorted  to 
only  in  cases  palpably  requiring  it  for  the  prop- 
er administration  of  justice.— Ray  v.  Williams 
(Fla.)  158. 

•Demurrer  goes  to  the  pleading  as  an  entirety 
for  insufficiency,  while  a  motion  to  strike  is  ap- 
plicable where  the  pleading  as  an  entirety  or 
any  part  of  it  is  wholly  irrelevant  or  for  any 
reason  improper.— Ray  v.  Williams  (Fla.)  158 

•A  pleading  in  proper  form  duly  authenticat- 
ed and  filed  should  not  be  stricken  for  insuffi- 
ciency, but  its  sufficiency  should  be  tested  by 
demurrer.— Ray  y.  Williams  (Fla.)  158. 

•A  pleading  may  be  stricken  if  it  is  wholly 
irrelevant  or  violates  a  rule  or  order  of  the 
court,  or  if  it  be  a  palpable  attempt  to  impose 
upon  the  court.— Ray  v.  Williams  (Fla.)  158. 

•Where  demurrers  have  been  sustained  to  a 
bill  and  to  the  bill  as  amended,  and  an  amended 
bill  is  duly  filed  containing  more  full  allegation): 
to  supnly  the  defects  found  on  the  demurrer*, 
a  motion  to  strike  the  amended  bill  should  not 
be  granted  where  no  rule  or  order  of  the  court  is 
violated,  and  no  attempt  to  trifle  with  the  conn 
appears.— Ray  v.  Williams  (Fla.)  158. 

An  order  for  compulsory  amendment  of  pleas 
in  an  action  against  a  railroad  company  for 
injury  due  to  the  falling  of  a  depot  door  keli 
not  an  abuse  of  the  court's  discretion. — Gaines- 
ville &  Gulf  R.  Co.  v.  Peck  (Fla.)  1019. 

A  motion  for  compulsory  amendment  of  a  dec- 
laration should  state  that  it  is  so  framed  as  to 
prejudice,  embarrass,  or  delay  a  fair  trial— 
Western  Union  Telegraph  Co.  v.  Merritt  (Fla.) 
1024. 

|  8.   Defects    and    objection  a,  waiver, 
and  aider  by  verdict  or  Jndeneit 

•Where,  after  a  demurrer  overruled,  the  bill 
has  been  amended,  and  without  testing  tt* 
amended  bill  defendant  answers,  his  demurrer 
as  to  the  defects  so  sought  to  be  amended  is 
not  open  on  appeal. — Tampa  it  J.  Ry.  Co.  v. 
Harrison  (Fla.)  592;  Same  v.  Anderson  iFla.* 
594. 

PLEDGES. 

Seizure  under  execution  of  exempt  propem 
pledged,  see  "Exemptions,"  |  2. 

POLICE  POWER. 

Exercise  of,  in  regulations  for  preservation  rf 

game,  see  "Game." 
Of  municipality,  see  "Municipal  Corporations' 

8  4. 

To  regulate  sale  of  intoxicating   liquor,  see 
"Intoxicating  Liquors,"  |  1. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

See  "Constitutional  Law,"  i  8. 
Suffrage,  see  "Electiona," 

POSSESSION. 

See  "Adverse  Possession." 

Nature  and  right  of  possession  of  receiver. 

"Receivers,"  8  1. 
Of  demised  premises,  see  "Landlord  and  To- 

ant."  J8  3,  5. 
Right  of  surviving  partner  to  possession  of  firm 

assets,  see  "Partnership,"  §  3. 
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To  sustain  forcible  entry  and  detainer,  see  "For- 
cible Entry  and  Detainer,"  f  1. 


Proceedings  by  rule  to  obtain  possession  of  prop- 
'Mo  " 


POSSESSORY  WARRANT. 

lings  by  rule  to 
erty,  see  "Motions." 

POST  OFFICE. 

Criminal  jurisdiction  of  offense  committed  in 
post  office,  see  "Criminal  Law,"  §  2. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent." 
Of  sale  in  mortgage,  see  "Mortgages,"  |  4. 

PRACTICE. 

In  particular  civil  action*  or  proceeding*. 

See  "Account,"  8  1;  "Account,  Action  on"; 
"Assumpsit,  Action  of";  "Detinue";  "Di- 
vorce," ft  1;  "Ejectment";  "Habeas  Corpus," 
I  2:  "Mandamus."  |  3;  "Prohibition"; 
"Real  Actions":  "Replevin." 

Condemnation  proceedings,  see  "Eminent  Do- 
main." |  3. 

Particular  proceeding*  in  action*. 
See  "Abatement  and  Revival";  "Costs";  "Evi- 
dence"; "Execution";  "Judgment";  "Judi- 
cial Sales";  "Jury":  "Limitation  of  Ac- 
tions"; "Motions";  "Parties";  "Pleading"; 
"Procfss";   "Trial";  "Venue." 

Particular  remedies  in  or  incident  to  action*. 

See  "Attachment";  "Discovery";  "Garnish- 
ment"; "Injunction";  "Receivers";  "Seq- 
uestration"; "Tender." 

Procedure  in  criminal  proteoutiont. 

See  "Bail,"  §  1;  "Criminal  Law." 
For  offenses  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,   |  4. 

Procedure  in  exercise  of  special  or  limited  juris- 
diction. 

In  bankruptcy,  see  "Bankruptcy,"  §  1. 
In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
I  2. 

Procedure  in  or  by  particular  court*  or  tribunal*. 

See  "Courts." 

Procedure  on  review. 
See  "Appeal  and  Error";    "Certiorari."  §  1: 
"Exceptions,    Bill    of;    "Justices    of  the 
Peace,f'  §  3 ;  "New  Trial." 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  85  17-19. 

rround  for  change  of  venue,  see 


?eal  and  Err< 
judge  as  gr 
"Venue,"  §  3. 


PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  §  5. 

PREMEDITATION. 

As  element  of  assault,  see  "Assault  and  Bat- 
tery,". §  2. 

PREMIUMS. 

For  insurance,  see  "Insurance."  85  3,  6. 


PRESCRIPTION. 

See  "Adverse  Possession";  "Limitation  of  Ac- 
tions." 

PRESENTMENT. 

By  grand  jury,  see  "Indictment  and  Informa- 
tion." 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  4. 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Anneal  and  Error,"  5 
14;  "Criminal  Law,"  |  40. 

PRIMARY  ELECTIONS/ 

See  "Elections,"  §  2. 

Construction  of  statutes,  see  "Statutes,"  |  5. 
Special  or  local  laws,  see  "Statutes,"  §  2. 
Subjects  and  titles  of  statutes,  see  "Statutes," 

PRINCIPAL  AND  AGENT. 

See  "Brokers." 

Authority  of  public  corporation  as  agent  of 

state,  see  "States,"  |  2. 
Corporate  agents*,  see  "Corporations,"  f  8. 
Equitable  jurisdiction  of  accounting  against 

agent.  Bee  "Account."  5  1. 
Multifariousness  in  pleading  in  action  against 

agent  for  accounting,  see  "Equity,"  8  3. 
Requirements  of  statute  of  frauds  affecting 

agreement  to  act  for  another,  see  "Frauds," 

ute  of,"  §  3. 

|  1.   Rights  and  liabilities  as  to  third 
persons. 

In  an  action  on  a  contract  for  work  done  in 
curbing  a  street,  etc.,  where  there  was  testi- 
mony tending  to  show  that  defendant  had  told 
plaintiff  that  S.  was  his  superintendent,  and 
any  orders  from  him  would  be  the  same  as  if 
from  defendant,  whether  S.  was  defendant's 
agent  in  directing  the  performance  of  the  work 
was  for  the  jury. — Merrill  v.  Worthington  (Ala.) 
477. 

♦One  who  deals  with  an  agent  is  chargeable 
with  the  duty  of  ascertaining  the  extent  of  his 
authority,  and  where  the  agent  is  merely  an 
overseer  or  superintendent,  his  principal  is 
bound  only  for  acts  done  within  the  scope  of  the 
agent's  duties  as  such.— Merrill  v.  Worthington 
(Ala  )  477. 

Under  the  facts  a  lessor's  agent's  failure  to 
require  security  for  the  payment  of  rents  held 
not  to  avoid  the  lease.— Paris  v\  Johnston  (Ala.) 
642. 

That  defendant  authorised  an  agent  to  pur- 
chase goods  for  him  would  not  render  him  liable 
on  an  account  stated  for  their  price  because  of 
the  subsequent  admission  of  such  agent  of  the 
correctness  of  the  account  and  of  defendant's 
liability,  where  defendant  did  not  authorize  such 
admission.— Moore  v.  Maxwell  &  Delhomme  (Ala.) 
755. 

♦Authority  to  an  agent  to  purchase  goods  does 
not  authorize  him  to  subsequently  admit  the 
correctness  of  the  account  therefor  so  as  to  ren- 
der his  principal  liable  for  the  price  of  an  ac- 
count stated. — Moore  v.  Maxwell  &  Delhomme 
(Ala.)  755. 

A  broker  cannot  sue  the  other  contracting 
party  for  breach  of  a  contract  made  in  behalf 
of  his  principul.  though  the  principal  is  undis- 
closed.—Davenport  v.  Ash  (La.)  213. 

♦Defendant,  having  relied  on  an  agreement 
with  plaintiffs  alleged  agent,  was  bound  to 
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show  the  agent's  authority  to  make  it— Howze 
v.  Whitehead  (Miss.)  401. 

•That  one  collected  rents  for  plaintiff  is  in- 
sufficient to  show  his  authority  io  agree  to  re- 
lieve defendant  from  contributing  to  the  ex- 
pense incurred  by  plaintiff  in  rebuilding  a  party 
wall.— Howze  v.  Whitehead  (Miss.)  401. 

PRINCIPAL  AND  SURETY. 

See  "Bonds." 

Sureties  on  bonds  in  judicial  proceeding!. 
See  "Appeal  and  Error,"  }  23;  "Bail";  "In- 
junction," |  ft. 

|  1.    Discharge  of  surety. 

In  an  .action  on  a  note,  brought  against  the 
administrator  of  the  deceased  maker  and  the 
surety  proof  of  certain  facts  held  to  show  re- 
lease or  the  surety.— Johnson  t.  Success  Brick 
Machinery  Co.  (Miss.)  967. 

PRIORITIES. 

Between  chattel  mortgage  and  other*  claims,  see 
"Chattel  Mortgages."  |  1. 

Between  judgment  and  conveyances,  see  "Judg- 
ment," i  10. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  4. 

Of  mechanics'  liens,  see  "Mechanics'  Liens," 
I  3. 

PRIVATE  NUISANCES. 

See  "Nuisance,"  S  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGE. 

Of  married  women,  see  "Husband  and  Wife," 
of  witness  as  to  testimony,  see  "Witnesses,"  §  2. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  communications,   see  "Libel  and 

Slander,''  6  2. 
Disclosure  by  witness,  see  "Witnesses,"  §  1. 

PROBABLE  CAUSE. 

For  ^prosecution*,  see  "Malicious  Prosecution," 

PROBATE. 

Of  will,  see  "Wills,"  8  8. 

PROBATE  COURTS. 

Jurisdiction  of  probate  judge  to  order  stock  law 

election,  see  ''Animals." 
Jurisdiction  of  suit  for  partition,  see  'Tarti- 

tion,"  |  2. 

PROCESS. 

In  particular  action*  or  proceedings. 
See  "Divorce,"  §  1. 

Particular  form*  of  writ*  or  other  process. 

See  "Execution";  "Garnishment";  "Injunc- 
tion" ;  "•Mandamus" ;  "Prohibition" ;  "Re- 
plevin" ;  "Sequestration." 


Process  in  special  jurisdiction*. 

See  "Justices  of  the  Peace,"  |  2. 

i  1.  Nature,   issuance,   requisite*,  mm& 
validity. 

•Where  the  statute  only  requires  the  title  of 
the  cause  to  be  indorsed  on  the  copy  of  the 
subpoena  served,  the  names  of  some  of  the  par- 
ties followed  by  the  words  "et  al."  will  be  suffi- 
cient—Dees v.  Smith  (Fla.)  178. 

S  2.  Service. 

•The  sheriff  is  the  officer  attached  for  service 
to  the  circuit  courts ;  and  processes  emanating 
therefrom,  especially  in  capital  cases,  should  be 
served  by  him  or  his  deputies.— Bradberry  v. 
State  (Ala.)  968. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

8  1.   Nature  and  grounds. 

Where  a  rule  against  applicant  for  injunction 
to  show  cause  has  been  made  absolute,  and  an- 
other application  for  injunction  is  made,  pro- 
hibition will  not  lie  to  restrain  the  court  from 
enforcing  execution  of  the  writ  of  seizure  and 
sale  to  restrain  which  injunction  was  asked.— 
JosephBon  v.  Powers  (La.)  206;  In  re  Powers,  Id. 

8  2.  Jurisdiction,  proceedings,  and  re- 
lief. 

Prohibition  to  determine  question  of  the  va- 
lidity of  a  statute  which  has  been  expressly  re- 
pealed denied.— S2x  parte  Perryman  (Ala.)  866. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  8  L 

PROPERTY. 

Constitutional  guaranties  of  rights  of  proper- 
ty, see  "Constitutional  Law,"  f  6. 

Particular  specie*  of  property. 
See    "Animals";     "Fish";  "Improvements"; 
"Logs  and  Logging." 

Transfers  and  other  matter*  affecting  title. 

See  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Licenses  in  respect  to  real  property,  see  "li- 
censes," 8  2. 
Taking  for  public  use,  see  "Eminent  Domain," 

PROSTITUTION. 

See  "Lewdness." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  8  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  22. 

PROVOCATION. 

For  homicide,  see  "Homicide,"  8  2. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

"Damages,"  8  L 
Of  injuries  by  operation  of  railroad,  see  "Rail- 
88  5.  6.  . 
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Of  injuries  to  passenger,  see  "Carriers,"  f  7.1 

Of  injury  in  general,  Bee  "Negligence,"  s  2. 

Of  loss  caused  by  negligent  transmission  of 

telegram,  see  "Telegraphs  and  Telephones," 

ft  !• 

PUBLICATION. 

Of  libel,  see  "libel  and  Slander,"  8  1. 


PUBLIC  DEBT. 

See  "Counties,"  5  2 ;  "Municipal  Corporations,' 
§  7;  "Schools  and  School  Districts,"  ft  1. 

PUBLIC  IMPROVEMENTS. 


By   municipalities,   see   "Municipal  Corpora- 
tions," ft  3. 

PUBLIC  LANDS. 

1  1.  Surrey  and  disposal  of  lands  of 

United  States. 

The  acceptance  by  the  state  of  lands  certified 
to  it  by  the  Secretary  of  the  Interior  as  swamp 
and  overflowed  is  conclusive  on  the  state  as 
to  the  title  to  and  character  of  the  lands.— 
Chauvin  Louisiana  Oyster  Commission  (La.) 
38. 

•Where  a  homestead  entryman  on  public  land 
made  final  proof  under  Rev.  St.  U.  S.  ft  2291 
<U.  S.  Comp.  St.  1901,  p.  1390),  but  the  same 
was  not  forwarded  from  failure  to  pay  the  nec- 
essary fees,  a  deed  to  the  land  executed  by  the 
entryman  and  recorded  by  the  purchaser  before 
the  issuance  of  a  land  officer's  receipt  held 
valid  as  against  the  holder  of  a  deed  of  trust 
subsequently  executed  by  such  entryman. — S.  S. 
Dale  &  Sons  v.  Griffith  (Miss.)  543. 

|  2.    Disposal  of  lands  of  the  states. 

Neither  the  state  nor  any  of  its  agents  can 
attack  a  state  patent  valid  on  its  face  in  a 
collateral  proceeding.— Chauvin  v.  Louisiana 
Oyster  Commission  (La.)  38. 

The  state,  through  its  agents,  having  sold 
a  particular  tract  of  land  as  susceptible  of 
private  ownership,  the  oyster  commission, 
another  agent,  charged  with  the  control  of 
oyster  beds  and  water  bottoms  suitable  for 
oyster  beds,  has  no  authority  to  deny  the  valid- 
ity of  such  sale.— Chauvin  v.  Louisiana  Oyster 
Commission  (La.)  38. 

In  litigation  between  a  possessor  of  land, 
holding  under  a  patent  from  the  state  and  the 
oyster  commission,  the  latter  being  without 
capacity  to  stand  in  judgment  for  the  state  as 
to  the  validity  of  such  patent,  and  the  state 
itself  not  being  a  party,  no  judgment  can  be 
rendered  on  that  question  by  which  the  state 
can  be  bound.— Chauvin  v.  Louisiana  Oyster 
Commission  (La.)  38. 

A  British  grant  of  land  in  controversy  having 
been  confirmed  by  Act  Cong.  June  30,  1812, 

2  Stat.  765,  c.  110,  the  Secretary  of  the  Treas- 
ury had  thereafter  no  jurisdiction  to  locate  any 
part  of  the  land  in  lieu  of  a  sixteenth  section, 
reserved  for  school  purposes.— Warren  County 

Catchings  (Miss.)  f09. 

PUBLIC  POLICY. 

Affecting  validity  of  will,  see  "Wills,"  ft  2. 

PUBLIC  SERVICE  CORPORATIONS. 

See  "Carriers";    "Railroads":   "Street  Rail- 
roads"; "Telegraphs  and  Telephones." 
Gas  Companies,  see  "Gas." 


Grant  of  franchise  by  mnnicipal  corporation  to 
gas  company,  see  "Municipal  Corporations," 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  ft  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
TaWng^property  for  public  use,  see  "Eminent 

PUNISHMENT. 

See  "Criminal  Law,"  ft  42;  "Pardon." 
For  offense  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  ft  4. 

PUNITIVE  DAMAGES. 

For  assault  and  battery,  see  "Assault  and  Bat- 
tery," ft  1. 

For  ejection  of  passenger,  see  "Carriera,"  ft  9. 

QUANTUM  MERUIT. 

See  "Assumpsit,  Action  of." 

QUASHING. 

Indictment  or  information,  see  "Indictment  and 
Information,"  ft  3. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  ft  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
ft  22 ;  "Homicide,"  ftft  8-15. 

QUIETING  TITLE. 

Apportionment  of  cost,  see  "Costs,"  ft  2. 

ft  1.   Right  of  action  and  defenses. 

The  possession  in  defendant  which  will  defeat 
an  action  to  quiet  title  need  not  be  technically 
adverse,  but  may  be  merely  a  disputed  or 
scrambling  possession.— Crabtree  t.  Alabama 
State  Land  Co.  (Ala.)  450. 

*In  an  action  to  quiet  title  to  land,  where 
defendant  claimed  by  adverse  possession,  evi- 
dence held  sufficient  to  show  that  defendant 
had  actual  and  disputed  possession,  so  as  to 
give  him  title  to  the  land.— Crabtree  v.  Alabama 
State  Land  Co.  (Ala.)  450. 

ft  2.    Proceedings  and  relief. 

On  a  decree  quieting  title  and  an  accounting, 
it  was  error  to  disallow  complainant  rent  for 
land  cultivated  in  a  certain  year  where  the  testi- 
mony clearly-  showed  the  value  of  the  rent.— Mc- 
Mahon  v.  Yazoo  Delta  Lumber  Co.  (Miss.)  57. 

•Evidence  in  an  action  to  quiet  title  held  to 
show  that  the  deed  under  which  plaintiff  claim- 
ed was  void. — Overstreet  &  Griffis  v.  Cantrell 
(Miss.)  09. 

A  bill  to  remove  a  cloud  from  the  title  to 
land  founded  on  tax  sales  to  the  liquidating 
levee  board  held  to  state  a  cause  of  action  as 
against  a  demurrer.— Clark  v.  McNeill  (Miss.) 

RAILROADS. 

See  "Street  Railroads." 
As  employers,  see  "Master  and  Servant." 
Carriage  of  goods  and  passengers,  see  "Car- 
riers?' 
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Competency  of  evidence  in  action  for  death 
caused  by  operation  of,  see  "Evidence."  S  2. 

Computation  of  limitations  against  action  for  in- 
juries caused  by  operation  of,  see  "Limitation 
of  Actions,"  f  2. 

Denial  to  of  equal  protection  of  law,  see  "Con- 
stitutional Law,"  J  5. 

Documentary  evidence  in  action  for  injuries 
caused  by  operation  of,  see  "Evidence,"  §  7. 

Ground  for  new  trial  in  action  for  damages 
from  fire  caused  by  operation  of,  see  "New 
Trial,"  S  1. 

Larceny  from  car,  see  "Larceny,"  §  2. 

License  to  build  track,  see  "Licenses."  8  2. 

Making  more  definite  pleading  in  action  for  in- 
juries caused  by  operation  of,  see  "Pleading," 
§  7. 

Nature  of  special  taxes  voted  in  aid  of  rail- 
roads, see  "Taxation,"  ft  1. 
Taxation  of,  see  "Taxation,"  §  4. 

I   1.    Railroad  companies. 

Where  plaintiff  sues  defendant  railroad  com- 
pany in  trespass,  and  defendant  excepts  on  the 
ground  that  it  is  entitled  to  be  sued  elsewhere, 
on  the  trial  of  such  exceptions  evidence  that  the 
continuing  trespass  alleged  was  under  an  ordi- 
nance of  the  town  in  which  plaintiff  lived  was 
inadmissible.— Buteau  v.  Morgan's  Louisiana  & 
T.  R.  &  S.  S.  Co.  (La.)  813. 

Plaintiff  alleged  that  defendant  railroad  com- 
pany had  built  a  track  on  a  street  in  front  of 
her  property  in  the  town  of  J.,  and  had  run  cars 
thereon,  and  that  such  act  was  a  nuisance.  De- 
fendant filed  an  exception  to  the  jurisdiction, 
alleging  that  it  was  a  corporation  having  its 
domicile  in  New  Orleans,  .where  it  was  suable 
except  for  trespass.  Defendant  introduced  an 
ordinance  of  the  town*  of  J.,  granting  permission 
to  it  to  run  its  cars  over  the  street  named. 
Held,  that  plaintiff's  petition  shows  that  its  ac- 
tion is  either  for  trespass  strictly  or  for  tres- 
pass on  the  case,  and  only  if  the  facts  do  not 
disclose  a  case  of  either  should  the  action  be 
dismissed.— Buteau  v.  Morgan's  Louisiana  & 
T.  R.  &  S  S.  Co.  (La.)  813. 

I  2.    Location  of  road,  termini,  and  sta~ 
tlons. 

The  railroad  commission  in  locating  a  sta- 
tion may  disregard  a  contract  binding  a  rail- 
road to  locate  it  at  a  particular  point. — Lou- 
isiana Ry.  &  Nav.  Co.  v.  Railroad  Commission 
of  Louisiana  (La.)  884. 

Passenger  depots  are  constructed  mainly  for 
the  accommodation,  convenience,  and  comfort  of 
passengers.— Louisiana  Ry.  &  Nav.  Co.  v.  Rail- 
road Commission  of  Louisiana  (La.)  884. 

An  order  of  the  railroad  commission  directing 
the  erection  and  maintenance  of  a  depot  held 
not  vague  and  incapable  of  enforcement,  where 
there  was  no>  doubt  about  the  place  intended  by 
the  commissioners. — Louisiana  Ry.  &  Nav.  Co. 
v.  Railroad  Commission  of  Louisiana  (La.)  884. 

An  order  of  the  railroad  commission  select- 
ing a  site  for  a  railroad  depot  under  the  au- 
thority vested  in  it  by  Const,  art.  284  will  not 
be  set  aside  by  the  court  unless  manifestly  er- 
roneous.—Louisiana  Ry.  &  Nav.  Co.  v.  Rail- 
road Commission  of  Louisiana  (La.)  884. 

Under  Const,  art.  284.  the  railroad  commis- 
sion held  vested  with  power  to  direct  a  rail- 
road to  build  and  maintain  a  depot,  and  also  to 
select  the  place  at  which  the  same  shall  he  built. 
—Louisiana  Ry.  &  Nav.  Co.  v.  Railroad  Com- 
mission of  Louisiana  (La.)  884. 

(  3.   Construction,     maintenance,  and 
equipment. 

•The  term  "crossing."  as  used  in  Code  1906, 
8  4<)58,  requiring  maintenance  by  railroad  com- 
panies, held  a  crossing  over  the  entire  width  of 
the  right  of  way.— Illinois  Cent;  R.  Co.  v.  Mc- 
Gowan  (Miss.)  55. 


Under  Code  1906,  5  4058,  a  railroad  company 
held  not  required  to  make  repairs  in  farm  cross- 
ings necessitated  by  constant  heavy  driving  done 
by  another  than  the  owner  with  his  consent.— 
Illinois  Cent.  R.  Co.  v.  McGowan  (Miss.)  55. 

$  4.  Operation— Duty  to  operate. 

A  railroad  company  is  bound  to  so  operate  its 
engine  as  not  to  injure  the  property  of  others 
near  the  track.— Benedict  Pineapple  Co.  ▼.  At- 
lantic Coast  Line  R.  Co.  (Fla.)  732. 

I  5.    Accidents  at  crossings. 

•A  railroad  company  owes  to  licensees  cross- 
ing its  track  at  a  place  used  as  a  public  cross- 
ing, though  not  such  in  fact,  only  the  duty  of 
using  due  care  and  reasonable  diligence  to 
avoid  injuring  them  after  becoming  conscious 
of  their  peril,  and  is  not  bound  to  give  the  stat- 
utory warning  of  the  approach  of  trains.— 
Birmingham  Southern  R.  Co.  v.  Kendrick  (Ala.) 
588. 

Under  Civ.  Code  1896,  §  3440,  requiring  warn- 
ings by  trains  only  on  approaching  public  cross- 
ings, the  complaint  in  an  action  against  a  rail- 
road for  injuries  to  one  attempting  to  cross  the 
track  held  defective. — Birmingham  Southern  R. 
Co.  v.  Kendrick  (Ala.)  588. 

The  comnla'nt  in  an  action  against  a  railroad 
for  injuries  to  one  caught  between  two  car* 
while  attempting  to  cross  defendant's  track  htU 
not  to  charge  simple  negligence,  nor  wanton  or 
willful  misconduct. — Birmingham  Southern  It- 
Co.  v.  Kendrick  (Ala.)  588. 

•Where,  after  plaintiff  had  driven  across  a 
railroad  track,  her  horses  were  frightened  by  a 
train  passing  in  the  rear,  that  the  railroad  bad 
placed  no  signboard  at  the  crossing,  and  that 
the  engine  did  not  whistle,  held  not  grounds  of 
liability  for  injury  sustained.— Laborde  v.  Lou- 
isiana Ry.  &  Nav.  Co.  (La.)  97. 

•Where  by  leaving  cars  on  a  public  crossing 
a  railway  company  has  obstructed  the  view, 
it  is  bound  to  use  extra  precautions,  as  by  less 
speed  or  increased  warnings. — Cherry  v.  Louisi- 
ana &  A.  Ry.  Co.  (La.)  596. 

•Where  the  distance  across  four  railroad 
tracks  is  only  49  feet,  a  traveler  about  to  cross 
exercises  due  care  if  he  stops,  looks,  and  listen* 
before  venturing  on  the  first  track. — Cherry  v. 
Louisiana  &  A.  Ry.  Co.  (La.)  596. 

i  6.    Injuries  to  persona  on  mr  near 

tracks. 

"Licensee"  defined.— Gainesville  &  Gulf  R.  Co. 
v.  Peck  (Fla.)  1019. 

•An  engineer  discovering  a  trespasser  on  tb? 
track  cannot  be  deemed  negligent  because  &•* 
shouted  a  warning  instead  of  sounding  the  dan- 
ger signal ;  the  error  being  one  of  judgment  on 
a  sudden  emergency.— Jones  v.  Sibley,  L.  B.  k 
S.  Ry.  Co.  (La.)  61. 

•Plaintiff  injured  about  dark  while  walking 
down  a  railroad  track  at  a  station  where  switch- 
ing was  going  on  held  guilty  of  gross  negli- 
gence.—Jones  v.  Sibley,  L.  B.  &  S.  Rj.  Oo.  (La-> 

•Where  plaintiff  was  Injured  by  his  gross 
negligence,  mere  concurring  negligence  on  tb>* 
part  of  the  trainmen  would  not  make  defendan: 
liable.— Jones  v.  Sibley,  L.  B.  &  S.  Ry.  Co,  (La.) 
61. 

•In  a  suit  for  the  death  of  a  person,  the  neg- 
ligence of  decedent  held  the  proximate  cans?  of 
the  injury,  though  the  servants  of  defendant 
were  guilty  of  prior  negligence. — Sutton  v.  Lee 
Logging  Co.  (La.)  649. 

•In  an  action  for  the  killing  of  a  person  by  a 
locomotive,  the  questions  of  negligence  and  con- 
tributory negligence  held  for  the  jury. — Comb* 
v.  Mobile  &  O.  R.  Co.  (Misa.)  168. 
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In  an  action  for  killing  a  person  on  a  railroad 
track,  evidence  of  an  experienced  railroad  man 
that  certain  obstructions  would  not  obstruct  the 
view  of  the  track  held  admissible.— Combs  v. 
Mobile  &  O.  R.  Co.  (Miss.)  168. 

In  view  of  the  provisions  of  Code  1902.  5 
1808,  making  an  injury  indicted  by  a  locomotive 
prima  facie  evidence  of  lack  of  care,  etc.,  the 
fact  that  Code  1006,  f  1885,  of  the  same  pur- 
port but  also  applicable  to  employes  of  rail- 
roads, had  not  gone  into  effect  at  the  time  of 
the  accident  in  question,  held  immaterial  in 
view  of  the  fact  that  the  person  killed  was  an 
employe1  of  a  different  road.— Combs  v.  Mobile 
&  O.  R.  Co.  (Miss.)  168. 

*In  an  action  for  the  death  of  a  child  run 
over  by  defendant's  passenger  train,  whether  the 
engineer  did  see,  or  under'  the  circumstances 
ought  to  have  seen,  the  child  in  time  to  have 
avoided  the  injury,  held,  under  the  facts,  to  be 
a  question  for  the  jury. — Harrison  v.  Southern 
Ry.  Co.  (Miss.)  408. 

*In  an  action  for  the  death  of  a  child  run 
over  by  defendant's  passenger  train,  the  exclu- 
sion of  certain  testimony  held  erroneous.— Har- 
rison v.  Southern  Ry.  Co.  (Miss.)  408. 

f  7.  — —  In  juries  to  animals  ea  or  near 
/  tracks. 

In  an  action  for  injuries  to  colts  by  defend- 
ant railroad  company,  a  charge  held  improperly 
refused  as  argumentative  and  misleading.— 
Nashville,  C.  &  St.  L.  Ry.  v.  Garth  (Ala.)  583. 

*In  an  action  for  injuries  to  colts  by  de- 
fendant's train,  where  there  was  no  evidence 
showing  intentional  or  wanton  injury,  plaintiff's 
measure  of  damages  was  the  actual  damages 
sustained;  and  a  charge  to  that  effect  should 
have  been  given.— Nashville,  C.  &  St.  L.  Ry.  v. 
Garth  (Ala.)  583. 

In  an  action  for  injuries  to  colts  by  defend- 
ant's train,  testimony  as  to  the  cost  of  enter- 
ing the  colts  for  certain  races,  and  as  to  the 
amount  of  the  stakes  therein,  held  erroneously 
admitted,  and  prejudicial.— Nashville,  C.  &  St. 
L.  Ry.  v.  Garth  (Ala.)  583. 

♦In  an  action  against  a  railroad  for  killing 
a  cow,  an  allegation  in  the  declaration  held  suf- 
ficient to  warrant  evidence  that  the  defendant's 
track  was  not  fenced  at  the  time  and  place 
-where  the  cow  was  killed.— Seaboard  Air  Line 
Ry.  v.  Harby  (Fla.)  590. 

♦Code  1906,  5  4048.  making  a  railroad  liable 
for  injuries  sustained  by  reason  of  its  running 
trains  through  cities,  towns,  etc.,  at  a  greater 
rate  than  six  miles  per  hour,  held  to  apply  only 
to  injuries  inflicted  within  the  corporate  lim- 
its.—Mississippi  Cent.  R.  Co.  v.  Butler  (Miss.) 
558. 

9  8.    Fires. 

Under  Gen.  St.  1906,  ?5  3148,  3149,  where  a 
railroad  company  negligently  causes  injury,  the 
complainant  may  recover,  even  if  he  contributed 
to  the  injury,  but  the  damages  recoverable  are  af- 
fected by  the  default  or  negligence  attributable 
to  the  complainant. — Benedict  Pineapple  Co.  v. 
Atlantic  Coast  Line  R.  Co.  (Fla.)  732. 

*  Landowners  near  a  railroad  held  entitled  to 
place  a  canvas  cover  over  plants  growing  on 
the  land,  and  the  mere  fact  that  the  cover  is 
within  reach  of  sparks  from  passing  locomotives 
held  not  to  relieve  the  railroad  company  from 
liability  for  negligence  in  permitting  the  escape 
of  sparks.— Benedict  Pineapple  Co.  v.  Atlantic 
Coast  Line  R.  Co.  (Fla.)  732. 

In  an  action  against  a  railroad  company  for 
damages  caused  by  the  burning  of  a  cover  used 
to  protect  growing  plants  from  frost  and  cold, 
allegations  in  the  declaration  held  to  sufficiently 
connect  the  negligence  and  the  injury.— Benedict 
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Pineapple  Co.  r.  Atlantic  Coast  Line  R.  Co. 
(Fla.)  732. 

*A  declaration  against  a  railroad  company  for 
negligently  setting  fire  to  a  canvas  cover  over 
growing  plants  belonging  to  the  plaintiff  held 
sufficient  to  warrant  a  recovery  of  such  damages 
as  necessarily  resulted  from  the  burning  of  the 
cover.— Benedict  Pineapple  Co.  v.  Atlantic  Coast 
Line  R  Co.  (Fla.)  732. 

RAPE. 

Cross-examination  of  prosecutrix,   Bee  "Wit- 
nesses," 8  2. 

|   1.    Prosecution  and  Dnnishment. 

On  a  trial  for  rape,  certain  evidence  held 
properly  admitted.— Griffin  v.  State  (Ala.)  481. 

On  a  trial  for  rape,  evidence  by  prosecutrix 
that  she  had  never  had  intercourse  with  any  one 
before  defendant  ravished  her,  there  being  no 
evidence  of  consent  by  her,  held  improperly  ad- 
mitted.—Griffin  v.  State  (Ala.)  481. 

RATIFICATION. 

Of  marriage,  see  "Marriage." 

REAL  ACTIONS. 

See  "Ejectment" ;  "Forcible  Entry  and  Detain- 
er," f  1 ;  "Partition." 

A  mortgagee,  whose  debt  has  not  matured  and 
whose  mortgage  is  not  called  in  question,  is 
without  interest  to  intervene  in  a  controversy 
between  his  mortgagor-  and  a  third  person.— 
Wells  v.  Blackman  (La.)  437. 

•In  a  petitory  action,  the  success  of  plaintiff 
depends  on  making  good  his  own  title,  not  on 
disclosing  weakness  m  defendant's. — Teddlie  v. 
Riser  (La.)  688. 

•In  a  petitory  action  plaintiff  must  recover  on 
the  strength  of  his  own  title.— Trellieu  Cypress 
Lumber  Co.  v.  Albert  Hansen  Lumber  Co.  (La.) 
699. 

Where  plaintiff  in  a  petitory  action  relies  on 
the  title  describing  totally  different  property 
from  that  sued  for,  there  can  be  no  recovery.— 
Barbier  v.  Nagel  (La.)  941. 

REAL  ESTATE  AGENTS. 

See  "Brokera." 

REASONABLE  DOUBT. 

See  "Criminal  Law,"  §§  23,  25,  27. 

REBUTTAL 

Evidence,  see  "Trial,"  §  L 

RECEIPTS. 

As  subject  of  forgery,  see  "Forgery." 

RECEIVERS. 

Discovery  in  action  by,  see  "Discovery,"  g  1. 
In  bankruptcy  proceedings,  see  "Bankruptcy," 

ol  corporations,  see  "Corporations,"  §§  2,  4. 

f  1.  Title  to  and  possession  of  property. 

•A  trespass  on  property  in  hands  of  a  receiver 
is  not  against  him  as  an  individual,  but  in  his 
official  capacity,  and  a  receiver  appointed  there- 
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court's— McKinnon- Young  Co.  v.  Stockton  (Fla.) 
87. 


§  2. 


and     disposition  of 


Management 
property. 

The  brother  of  the  receiver  may  buy  up  the 
claims  against  the  receivership,  there  being  no 
suggestion  that  the  receiver  himself  is  interest- 
ed,—L.  Luderbach  Plumbing  Co.  v.  Its  Creditors 
(La.)  339. 

RECORDS. 

deed  as  constituting  delivery,  see 


•Deeds; 

Of  particular  facts,  acts,  instruments,  or  pro- 
ceedings not  judicial. 
Foreign  wills,  see  "Wills,"  §  3. 
Municipal  ordinances,  see  "Municipal  Corpora- 
tions," §  2. 

Substitution  of  trustee  in  deed  of  trust,  see 
"Mortgages,"  §  4. 

Of  judicial  proceedings. 
See  "Judgment,"  §  4. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 

rl  and  Error,"  §§  8,  14 ;  "Criminal  Law," 
37,  39. 

Records  as  evidence,  and  evidence  relating  to 
matters  of  record. 
As  evidence,  see  "Evidence,"  §  7. 

Clerical  errors  in  records  should  be  disregard- 
ed, and  a  substantial  compliance  with  the  stat- 
ute should  be  held  sufficient. — International 
Kaolin  Co.  v.  Vause  (Fla.)  3. 


From  mortgage,  see 
From  tax  sales,  see 


REDEMPTION. 

>  ,•  §  4 6' 

REFERENCE. 

See  "Arbitration  and  Award." 

Referee  in  bankruptcy,  see  "Bankruptcy,"  §  1. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 
Mistake  as  ground  for  reformation  of  instru- 
ment, see  "Equity,"  §  4. 

§   1.   Right  of  action  and  defenses. 

•The  chancery  court  held  to  have  no  power  to 
entertain  a  bill  to  reform  a  commissioner's  deed 
on  a  partition  sale. — Wells  v.  Gay  &  Ellarbee 
(Miss.)  497. 

•It  is  competent  for  equity  to  reform  a  con- 
veyance by  a  trustee  to  make  it  conform  to  the 
trust  deed  and  the  advertisement  of  sale.— Jones 
v.  Levy  (Miss.)  825. 

8  2.   Proceedings  and  relief. 

To  obtain  the  reformation  of  a  written  instru- 
ment for  mistake,  it  is  necessary  to  prove  that 
the  reform  sought  is  in  accordance  with  the 
agreement  of  both  parties  to  the  instrument.— 
Indian  River  Mfg.  Co.  v.  Wooten  (Fla.)  185. 

A  dismissal  as  to  three  parties  to  it  held  fatal 
to  a  bill  for  the  reformation  of  a  commission- 
er's deed  executed  at  a  partition  sale. — Wells  v. 
Cay  &  Ellarbee  (Miss.)  497. 

Evidence  held  to  sustain  a  decree  reforming  a 
deed  for  mistake  as  to  the  actual  boundaries  of 
the  land.-Dochterman  v.  Marshall  (Miss.)  542. 


REFORMATORIES. 


Habeas  corpus  for  release  of  minors  committed 
to  guardianship  of  state  reform  school,  see 


jrpus  fo 
dianshir 
•Habeas  Corpus,"  §  1. 


REGISTRATION. 

See  "Records." 

REHEARING. 

See  "New  Trial." 

RELEASE. 

See  "Payment." 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence  " 
§  2. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  8. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  22. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Specific 

Performance,"  §  1. 
Existence  of  other  remedy  as  ground  for  denial 

of  mandamus,  see  "Mandamus,"  5  1- 
Existence  of  other  remedy  bar  to  injunction, 

see  "Injunction,"  §  L 


REMOVAL. 

see  "Executors  and  Adminis- 


Of  administrator, 
trators,"  §  1. 


REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "V< 
§  3. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 


RENEWAL. 

Of  lease,  see  "Landlord  and  Tenant,"  5  2. 

RENT. 


See  "Landlord  and  Tenant,"  $  4. 
Rights  and  liabilities  of  parties  to 
see  "Mortgages,"  §  5. 


REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," §  3. 


•Point  annotated.   See  syllabus. 


ntrLhVIN. 

See  "Detinue." 

Of  property  stolen'  and  sold,  see  "Sales,"  I  4. 
Province  of  court  and  jury  in  general,  see 
"Trial,"  >  4. 

f   1.   Right  of  action  and  defeases, 

♦Replevin  is  not  to  recover  the  amount  due 
from  defendant  on  account,  but  to  recover  the 
property  in  dispute.— Johnson  v.  Clutter  Music 
House  (Fla.)  1. 

•Logs  are  chattels,  and,  when  wrongfully  de- 
tained, their  value  may  be  recovered  in  replevin 
under  Oen.  St  1906,  SI  2171,  2189.— Sanborn  v. 
Franklin  County  Lumber  Co.  (Fla.)  86. 

f  2.    Trial,    Judgment,    enforcement  of 
judgment,  and  review. 

*In  replevin,  where  the  goods  have  been  re- 
delivered to  defendant  on  his  forthcoming  bond, 
a  verdict  "that  the  jury  find  a  verdict  in  favor 
of  plaintiff  in  the  sum  of  $126.70"  is  fatally 
defective.— Johnson  v.  Clutter  Music  House 
(Fla.)  1. 

♦Gen.  St  1906,  8  2188,  par.  2,  relating  to 
judgment  in  replevin  where  the  goods  have  been 
redelivered  to  defendant  on  his  forthcoming 
bond,  is  mandatory.— Johnson  v.  Clutter  Music 
House  (Fla.)  1. 

REPLICATION. 

See  "Pleading,"  <  8. 

REPLY. 

See  "Pleading,"  {  8. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial," 
'I  4. 

For  instructions  in  criminal  prosecutions,  see 
"Criminal  Law,"  f  29. 

RESCISSION. 

Cancellation  of  written  instrument  see  "Can- 
cellation of  Instruments." 

Of  contract  for  sale  of  goods,  see  "Sales,"  8  2. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  8  3. 

Of  insurance  policy,  see  "Insurance,"  |  4. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence,"  |  2. 

RESIDENCE. 

See  "Domicile" 

Of  voter,  see  "Elections,"  |  1. 

RES  JUDICATA. 

See  "Judgment,"  81  8,  9. 

RESOLUTION. 

Of  municipal  council,  see  "Municipal  Corpora- 
tions," 8  7. 

RESULTING  TRUSTS. 

See  "Trusts,"  6  1. 


nfc I HUSrtU 

See  "Statutes,"  8  5. 

RETl 

Of  election,  see  "Electio 
To  writ  of  habeas  corput 
8  2. 

REVE 

See  "Taxation." 

REVER! 

Of  lessor,  see  "Landlon 

REVI 

See  "Appeal  and  Error" 
lnal  taw,"  8  34;  "J 

8  a 

REVI' 

Of  action,  see  "Abatem 

REVOCi 

Of  subscription  to  corpo 
radons,"  8  1* 

RIGHT  0 

See  "Easements." 

RISI 

Assumed  by  employe,  s 
anf*  S8  8,  10. 

ROA 

See  "Highways." 
Streets  in  cities,  see  "Mi 
88  5,  6. 

ROBBI 

Argument  and  conduct  i 

inal  Law,"  8  21. 
Requests  for  instruction: 

8  29. 

Under  an  information 
striking  and  wounding,  t 
alternative,  proof  of  eith: 
fee  v.  State  (Fla.)  721. 

RULI 

Of  master  as  to  methods! 
and  Servant,"  8  $ 

RULES  OF 

Orders,  see  "Motions." 

SALII 

Commerce  regulations,  si: 
Distinguished  from  mort 
8  1. 

Salea  by  or  to  particul 
See  "Brokers." 


•Point  annotated.  See  syllabus. 
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Sole*  of  particular  species  of,  or  estates  or  in- 
terests in,  property. 
See  "Intoxicating  Liquors." 
Realty,  see  "Vendor  and  Purchaser." 
Separate  estate  of  married  woman,  see  "Hus- 
band and  Wife,"  §  3. 
Timber,  see  "Logs  and  Logging." 

Sales  on  judicial  or  other  proceedings. 
See  "Execution,"  f|  3,  4;  "Judicial  Sales." 
Levee  tax  sales,  see  "Levees." 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators."  f  6. 
Of  property  of  infant  under  order  of  court,  see 

"Guardian  and  Ward,"  §  1. 
On  foreclosure  of  mortgage,  see  "Mortgages," 

SS  4,  5. 

Tax  sales,  see  "Taxation,"  SS  7,  8. 

f  1.    Requisites    and    validity    of  con- 
tract. 

In  an  action  to  recover  possession  of  a  piano 
conditionally  sold,  title  to  which  was  retained 
in  the  seller,  plea  held  bad  on  demurrer.— Mc- 
Kimmie  v.  E.  E.  Forbes  Piano  Co.  (Ala.)  772. 

S  2.  Modification  or  rescission  of  con- 
tract. 

•Defendant,  having  retained  a  closet  purchas- 
ed for  more  than  a  year,  could  not  relieve  him- 
self from  liability  for  the  price  by  returning-  it. 
— Rumsey  &  Sikemeier  Co.  v:  Jacob  (Miss.) 
169. 

S  3.    Performance  of  contract. 

•Delivery  of  cotton  to  a  carrier  by  the  seller 
for  shipment  to  a  third  person,  pursuant  to  the 
buver's  directions,  held  to  divest  the  title  of  the 
seller. — Bank  of  Guntersville  v.  Jones  Cotton 
Co.  (Ala.)  971. 

Where  the  purchaser  of  a  steam  tug  sued  in 
reconvention  for  the  reduction  of  the  price  on 
account  of  concealed  defects,  having  elected  to 
keep  the  vessel,  he  cannot  recover  for  repairs 
or  for  damages,  but  is  restricted  to  his  claim  for 
a  reduction  of  the  price.— Iberia  Cypress  Co.  v. 
Von  Schoeler  (La.)  105. 

Where,  under  a  contract  of  sale  of  oil  with 
privilege  to  buy  a  certain  amount  more  if  neces- 
sary for  a  certain  purpose,  and  seller  furnish- 
ed all  that  was  necessary  for  that  purpose,  held, 
that  it  was  not  liable  for  damages  for  refusal 
to  sell  the  full  amount. — Adeline  Sugar  Facto- 
ry Co.  v.  Evangeline  Oil  Co.  (La.)  935. 

Where  the  seller  agreed  to  deliver  standard 
goods,  but  in  fact  delivered  goods  which  were 
short  in  weight,  and  the  buyer,  upon  discover- 
ing the  short  weight,  notified  the  seller  that  he 
held  the  goods  subject  to  the  seller's  order,  but 
thereafter  accepted  the  goods  and  used  them,  he 
could  not  recover  from  the  seller  because  of  the 
shortness  in  weight.— American  Steel  Hoop  Co. 
v.  Searles  Bros.  (Miss.)  411. 

i  4.    Operation  and  effect. 

•The  owner  of  cotton  stolen  and  sold  by  a 
servant  held  entitled  to  replevy  it  from  the  buy- 
er; the  rule  of  caveat  emptor  being  applicable. 
-Unger  &  Co.  v.  Abbott  (Miss.)  68. 

5  5.  Warranties. 

•Where  a  range  was  purchased  under  a  con- 
tract that  if  it  did  not  bake  and  cook  well  and 
give  satisfaction  the  seller  would  refund  the 
purchase  money,  a  failure  of  the  stove  either 
to  cook  well,  bake  well,  or  to  give  satisfaction 
entitled  the  purchaser  to  the  refunding  of  the 
purchase  price.— Thompson  v.  John  W.  O'Neil 

6  Co.  (Ala.)  229. 

S  6.    Remedies  of  seller. 

•The  variance  between  the  complaint  in  an 
action  for  breach  of  contract  of  sale  and  the 
evidence  held  fatal.— Nashville,  C.  &  St.  L.  Ry. 
v.  Wood  (Ala.)  561. 


Where  the  note  sued  on  showed  that  it  was 
given  for  a  certain  tug  boat,  evidence  was  ad- 
missible to  connect  the  note  with  a  purported 
cash  sale  of  the  same  vessel  by  plaintiff's  man- 
ager in  his  own  name. — Iberia  Cypress  Co.  v. 
Von  Schoeler  (La.)  105. 

|  7.    Remedies  of  buyer. 

•Where  defendant  violated  his  contract  to  de- 
liver lumber  of  specified  grades  and  quantity 
within  a  certain  time,  the  purchaser  can  recover 
as  damages  the  profits  or  which  he  had  been 
deprived. — Southern  Sawmill  Co.  v.  Ducote 
(La.)  20. 

•In  a  suit  for  the  reduction  of  the  price  of  a 
tug  sold,  the  responsibility  of  vendor  is  measur- 
ed by  the  difference  in  value  at  the  date  of  the 
sale  between  a  sound  and  an  unsound  tug- 
Iberia  Cypress  Co.  v.  Von  Schoeler  (La.)  105. 

S  8.   Conditional  sales. 

•Where  a  piano  was  sold  for  part  cash  and  a 
note  for  the  balance,  and  the  title  to  the 
piano  was  retained  in  the  seller  until  the  note 
was  paid,  it  was  a  conditional  sale.— McKim- 
mie  v.  E>  E.  Forbes  Piano  Co.  (Ala.)  772. 

•A  so-called  conditional  sale  is  not  possible 
under  the  laws  of  Louisiana,  and  a  petition 
wherein  a  vendor  under  such  a  contract  claims 
the  ownership  of  the  property  sold  shows  no 
cause  of  action.— Barber  Asphalt  Pav.  Co.  t. 
St.  Louis  Cypress  Co.  (La.)  193. 

Liability  of  makers  and  their  successors  is 
buHiness  on  notes  given  for  the  price  of  raBs 
and  reserving  title  to  the  rails  until  full  pay- 
ment stated.— Lienkauf  Banking  Co.  v.  Haney 
(Miss.)  626. 

SATISFACTION. 


See  "Payment." 
Of  judgment,  see 


'Judgment,"  S  11. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Enforcement  of  mechanic's  lien  against  school 
building,  see  "Mechanics'  Liens,    §  1. 

Enforcement  of  mechanic's  lien  against  school 
building  of  municipal  corporation,  see  "Mu- 
nicipal Corporations,"  5  3. 

Habeas  corpus  for  release  of  minors  committed 
to  guardianship  of  state  reform  school,  ■*«• 
"Habeas  Corpus,"  f  1. 

Insurance  on  school  house,  see  "Insurance." 
S  7. 

Mandamus  to  school  board,  see  "Mandamus." 

8  3. 

S  1.    Public  schools. 

•Under  the  act  providing  for  the  redistrirt- 
ing  of  the  public  schools  of  the  state,  tlrf 
school  district  trustees  held  required  to  con- 
serve the  right  of  the  public  to  the  use  of  puWk 
school  property  for  public  school  purposes. 
Hill  v.  Houk  (Ala.)  B62. 

Estimate  furnished  to  the  city  of  New  Orleans 
by  the  school  board  of  the  amount  needed  :•< 
meet  expenses  of  the  schools  for  the  year  w%* 
not  controlling  on  the  city,  except  to  the  mint- 
mum  amount  provided  by  Laws  1873.  p.  73,  N«v 
36.— State  ex  rel.  Fisher  v.  City  of  New  Orleans 
(La.)  796. 

A  conviction  for  offering  to  sell  teacher*' 
examination  questions,  under  Code  1006,  t> 
4539,  4546.  could  not  be  sustained  where  tfc- 
proof  failed  to  show  that  the  questions  offejvi 
for  sale  had  been  prepared  by  the  state  snper 
intendent  of  education,  sealed,  and  sent  to  xbr 
county  superintendent.— Bryant  v.  State  (Mus-i 
247. 


•Point  annotated.  See  syllabus. 
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SEALS. 

Necessity  of,  on   deed  for   levee  taxes,  gee 
"Levees." 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 

SEDUCTION. 

Limitations  applicable,  see  "Criminal  Law,"  8  3. 
Pleading  limitations,  gee  "Criminal  Law,"  §  6. 

§    1.     Criminal  responsibility. 

*LTnder  Code  1906,  8  1081,  defining  seduction, 
intercourse  with  an  unchaste  female  is  not  se- 
duction.—Hatton  v.  State  (Miss.)  708. 

SELF-DEFENSE. 

See   "Criminal  Law."  §8  24,  25,  40;  "Hom- 
icide," §8  4,  11.  12. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
$3  33,  42. 

In  prosecution  for  offenses  against  liquor  laws, 
see  "Intoxicating  Liquors,"  8  4. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
12. 

SEPARATION. 

See  "Husband  and  Wife,"  8  5. 

SEQUESTRATION. 

Code  Prac.  art.  274,  providing  that  sequestra- 
tion of  real  property  may  be  ordered  to  continue 
until  the  question  of  ownership  has  been  decid- 
ed, is  governed  by  the  provisions  of  article  279, 
authorizing  the  bonding  of  any  sequestration.— 
Jackson  v.  Crillton  (La.)  101. 

Under  Code  Prac.  art.  279,  defendant  may 
have  the  sequestration  set  aside  and  the  prop- 
erty delivered  to  him  on  furnishing  a  bond  in 
an  amount  fixed  by  the  judge,  but.  if  defendant 
fails  to  furnish  such  bond  within  10  days,  plain- 
tiff may  then  furnish  such  a  bond,  and  defend- 
ant's right  to  dissolve  the  sequestration  on  bond 
is  waived.— Heck^r  v.  Bourdette  (La.)  573. 

Where  defendant,  instead  of  furnishing  a 
bond  to  dissolve  a  sequestration  within  the  10 
days  allowed  by  statute,  served  an  order  to 
show  cause  returnable  5  days  after  the  expira- 
tion of  the  10  days  why  she  should  not  he  per- 
mitted to  do  so,  an  acceptance  of  the  service  of 
the  order  to  show  cause  by  plaintiff  was  not  a 
waiver  of  his  right  to  furnish  a  bond  immedi- 
ately on  the  expiration  of  the  10  days.— Hecker 
v.  Bourdette  (La.)  575. 

SERVICE. 

Of  process,  see  "Process,"  f  2. 

SERVICES. 

See  "Master  and  Servant,"  8  2. 

SERVITUDES. 

See  "Easements." 


SET-OFF  AND 

8  1*  Subject-mati 

Code  1906,  8  747; 
strued,  and  held  not  \ 
tion  against  decedent 
(Miss.)  60. 

♦Where,  after  brea 
defendant  and  a  men: 
firm  elected  to  perfor 
terial  sold  and  delive 
tied  to  recoup  damagi 
the  contract— W.  A. 
Const  Co.  (Miss.)  402. 

SETTl 

See  "Account  Stated" 
By  partners,  see  "Pari 
Of  bill  of  exceptions,  « 
8  2. 

SHERIFFS  ANE 

Service  of  process  by  si 
Sheriff's  deed  for  levee 

8  1.  Compensation. 

A  sheriff  held  not  en 
costs  an  amount  paid  h 
vice. — Crusel  v.  Brooks 

•Under  Act  No.  203, 
iff  seizing  oil  produced 
to  employ  keepers  and  f 
er,  is  entitled  to  compen 
v.  Brooks  (La.)  224. 

SHIPI 

Redtfction  in  price  of  tuj 

SIGNA1 

Signing  bill  of  exception 

of."  8  2. 
Signing  of  bill,  see  "Sta 
To  note,  see  "Bills  and 

SIMULATE  I 

See  "Fraudulent  Conve 

SINKING 

For   municipal   indebtt  : 
Corporations,"  8  7. 

SLAI\ 

See  "Libel  and  Slandei 

SLA 

Marriage  of,  see  "Marr 

sleeps  : 

See  "Carriers,"  |  10. 

SLOT  M  i 

Subjects  and  titles  of 
8  3. 

SPECIA 

See  "Statutes,"  8  2. 
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•  Point  annotated.  Bee  syllabus. 


SPECIFIC  PERFORMANCE. 

Exception  to  petition  as  demanding  both  specific 
performance  and  damages,  see  "Pleading, '  §  4. 

|  1.   Nature  and  grounds  of  remedy  in 
general. 

The  right  of  action  for  specific  performance 
follows  the  legal  title,  and  that  plaintiff  pur- 
chased for  another  does  not  concern  the  vendor. 
— Girault  v.  Feucht  (La.)  26. 

•Remedy  at  law  held  sufficient,  so  that  specific 
performance  of  contract  of  railroad  to  ditch 
lands  and  construct  crossings  from  year  to  year 
will  not  be  granted.— Yazoo  &  M.  V.  R.  Co.  v. 
Payne  (Miss.)  405. 

8  2.    Contracts  enforceable. 

•A  petition  setting  up  a  written  contract  to 
buy  and  a  subsequent  verbal  contract  whereby 
an  essential  condition  of  the  written  contract  is 
abrogated  and  praying  for  the  enforcement  of 
both  contracts  discloses  no  cause  of  action. — 
Lyons  y.  American  Cigar  Co.  (La.)  662. 

In  an  action  for  specific  performance  to  com- 
pel a  buyer  to  accept  title,  the  relief  will  not  be 

S anted  where  the  title  tendered  is  suggestive  of 
ture  litigation.— Bodcaw  Lumber  Co.  v.  White 
(La.)  782. 

5  3.    Good  faith  and  diligence. 

•The  purchaser  being  in  possession  and  hav- 
ing paid  in  addition  to  the  earnest  money  an 
amount  on  the  remainder  of  the  price,  it  only 
remains  for  him  to  prove  his  willingness  and 
ability  to  pay  the  remainder  of  the  price.— Staf- 
ford v.  Richard  (La.)  107. 

S  4.   Proceedings  and  relief. 

*A  bill  held  insufficient  as  a  bill  for  specific 
performance  of  a  contract  to  deed  land,  as  it 
failed  to  set  out  the  contract  with  sufficient 
particularity  and  clearness.— Mitchell  v.  Wright 
(Ala.)  473. 

•A  bill  for  specific  performance  of  a  contract 
to  deed  land  held  insufficient  to  allege  tender 
of  the  purchase  money. — Mitchell  v.  Wright 
(Ala.)  473. 

•Purchaser  will  be  held, to  the  necessity  of 
proving  that  he  has  complied  with  all  needful 
requirements  on  his  part  to  complete  the  sale.— 
Stafford  v.  Richard  (La.)  107. 

Objection  to  certain  interrogatories  propound- 
ed by  plaintiff  in  specific  performance  to  de- 
fendant held  properly  sustained.— Horn  v.  Graf- 
fagnino  (La.)  305. 

•Plaintiff  in  specific  performance  must  al- 
lege and  prove,  or,  at  the  least,  tender,  exact 
compliance,  ana  the  relief  asked  must  be  that 
which  is  legally  demandable  under  the  con- 
tract—Horn v.  Graffagnino  (La.)  305. 

An  allegation  in  an  action  for  specific  per- 
formance that  defendant  has  made  no  effort  to 
carry  out  the  contract  is  not  an  equivalent  of 
an  allegation  that  defendant  is  able  to  do  so.— 
Lyons  v.  American  Cigar  Co.  (La.)  662. 

Petition  held  to  disclose  no  cause  of  action  for 
either  specific  performance  or  the  recovery  of 
damages. — E.  Sondheimer  Co.  v.  Richland  Lum- 
ber Co.  (La.)  806. 


SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  §  2. 


STATEMENT. 

By  witness  inconsistent  with  testimony.  set 

"Witnesses,"  §  3. 
Of  mechanic's  lien,  see  "Mechanics'  Liens,"  §  2. 

STATES. 

Courts,  see  "Courts." 

Executive  power,  see  "Constitutional  Law."  {  2. 
Legislative  power,  see  "Constitutional  Law." 

Mandamus  to  state  officer,  see  "Mandamus,''  {  3. 

Police  power  of  state  to  regulate  sale  of  liq- 
uor, see  "Intoxicating  Liquors,"  {  1. 

Public  lands,  see  "Public  Lands,"  §  2. 

State  depositories,  see  "Depositaries." 

State  regulations  for  preservation  of  game  and 
fish,  see  "Game." 

I  1.   Political  status  and  relations. 

Where  islands  originally  in  Mississippi  wen- 
gradually  washed  away  by  the  change  in  th* 
the  Mississippi  river  and  deposited  upon  tl>> 
Arkansas  shore,  the  land  became  a  part  of  tL- 
state  of  Arkansas.— Sutton  v.  Archer  (ML*.' 
705. 

i  2.   Government  and  officer*. 

While  the  authority  of  a  public  corporation, 
agent  of  the  state,  may  be  extensive,  it  has  no 
authority  in  other  directions,  and  the  authoritj 
conferred  upon  it  must  be  sustained  only  in 
so  far  as  not  divested  or  controlled  by  authority 
emanating  from  the  same  or  a  higher  source  — 
Chauvin  v.  Louisiana  Oyster  Commission  (La.) 
38. 

STATUTES. 

Laws  denying  civil  or  political  rights,  see  "Con- 
stitutional Law,"  8  3. 

Laws  denying  due  process  of  law,  see  "Constitn- 
tional  Law,"  8  6. 

Laws  denying  equal  protection  of  law,  see  "Cuo- 
stitutional  Law,"  f  5. 

Provisions  relating  to  particular  subject i 
See  "Acknowledgment,"  f  1;  "Adverse  Pos*-*- 
sion,"  8  1;  "Alteration  of  Instrument"- 
"Animals";  "Appeal  and  Error."  18  1-3.  '■ 
16,  22,  23 ;  "Arbitration  and  Award,"  »  2 
3; "  "  ' 
ruptcy, 


"Courts,"  88  3,  4;  "Criminal  Law."  81  2-4. 
34.  37,  40;  "Death"  8  2:  "Deeds,*  i  1: 
"Depositaries" ;  "Discovery,"  8  2 ;  "El-r- 
tions,"  $8  2,  4 ;  "Embezzlement"  ;  "Emim-nt 
Domain,"  8  3;  "Equity,"  I  3:  "Exceptions. 
Bill  of."  8  2 ;  "Execution,'r  8  3 :  "Executors 
and  Administrators,"  8f_  1.  3-5;  "Exemp- 
tions," 8  2:  "Fish";  "Forgery";  "GarofeB- 
ment,"  8  2;  "Guardian  and  Ward,"  8  1- 
"Habeas  Corpus,"  88  1.  2;  "Homicide."  H 
1.  6;  "Husband  and  Wife."  8  3:  "Indicrment 
and  Information"  88  2,  3;  "Infants."  I  1 
"Insane  Persons,*'  8  lj  "Insurrnce."  68  1.2. 
"Intoxicating  Liquors,"  8  2 ;  "Jury."  88  1. 3: 
"Justices  of  the  Peace,"  88  2-4;  "Laroent.' 
8  1;  "Levees":  "Licenses."  8  1 ;  "Liroitati-e 
of  Actions,"  J  1:  "Mandamus."  88  1.  -: 
"Master  and  Servant."  86  1,  7.  9.  10:  "M~ 
chanics'  Liens" :  "Mortrages,"  88  4.  6 :  "Mu- 
nicipal Corporations."  86  2-4,  7;  "Partition' 
8  2 ;  "Pleading."  6  2 ;  "Public  Lands."  1$  1. 
2;  "Railroads,"  88  3.  5-8;  "Replevin."  H  1 
2 ;  "Schools  and  School  Districts."  f  1 :  "S- 
duction,"  6  lj  "Sequestration":  -SeM'l 
and  Counterclaim,"  8  1 :  "Sheriffs  and  Oj 
stables,"  6  1 :  "Taxation."  86  2,  4.  6.  T.  !» 
"Trespass,"  8  3:  "Vendor  and  Purcha*r.~ 
8  3 :  "Venue."  §6  1-3 ;  "Wills."  f  2 :  "Wit- 
nesses," 88  1-3. 
Statute  of  frauds,  see  "Frauds,  Statute  oL" 


•Point  annotated,  lee  syllabna. 


I  1.   Enactment,  requisites,  and  validity 
in  general. 

•Though  a  provision  in  Acts  1907,  p.  518, 
regulating  the  opening  and  closing  of  saloons  is 
invalid,  the  remainder  of  the  act  is  valid.— 
Fourment  v.  State  (Ala.)  266. 

The  term  "said  bill,"  as  used  in  a  journal 
entry,  referring  to  the  reading  and  signing  of 
several  bills,  held  to  refer  to  all  of  the  bills 
previously  mentioned  in  view  of  the  use  of 
r*said"  and  the  evident  meaning  of  the  entire 
phrase,  notwithstanding  the  use  of  a  period.— 
State  v.  Skeggs  (Ala.)  268 ;  Meyer  v.  Green,  Id. 

A  certain  journal  entry  held  to  show  that  a 
certain  bill  was  signed  in  the  presence  of  a 
house  by  its  presiding  officer. — State  v.  Skeggs 
(Ala.)  268 ;  Meyer  v.  Green,  Id. 

Under  Const.  1901,  §  66.  the  fact  of  signing 
only,  and  not  that  the  signing  was  in  the  pres- 
ence of  the  house,  held  required  to  be  entered 
on  the  journal  on  the  signing  of  a  bill  by  the 

£ residing  officer— State  v.  Skeggs  (Ala.)  268; 
leyer  v.  Green.  Id. 

A  two-thirds  vote  on  legislation  at  a  special 
session  on  subjects  other  than  those  designated 
in  the  proclamation  held  necessary  only  on  the 
Anal  enactment  of  a  law,  and  not  throughout  ths 
entire  process  of  enacting  it.— State  v.  Skeggs 
(Ala.)  268;  Meyer  v.  Green,  Id. 

Under  Const  1901,  8  76,  and  in  view  of  sec- 
tion 52  and  other  provisions,  a  two-thirds  vote 
of  a  quorum  of  each  house  held  sufficient  to 
enact  valid  legislation  at  a  special  session  of 
the  Legislature  on  a  subject  not  designated  by 
the  proclamation  calling  it.— State  v.  Skeggs 
(Ala.)  268;  Meyer  v.  Green,  Id. 

The  notice  of  the  intention  to  apply  for  the 
passage  of  Loc.  Act  Aug.  1.  1901,  repealing 
Acts  1900-01,  p.  861,  as  amended  by  Acts  1903. 
p.  398,  creating  a  county  court,  held  insufficient 
to  authorize  the  passage  of  the  act  of  1907.— 
Larkin  v.  Simmons  (Ala.)  451. 

Const  1901.  I  106,  relating  to  the  passage  of 
local  laws,  held  mandatory. — Larkin  v.  Sim- 
mons (Ala.)  451. 

An  act  will  not  be  held  invalid  as  containing 
a  plurality  of  subjects,  one  of  which  is  not  ger- 
mane to  the  title,  where  one  of  the  subjects  may 
be  shorn  leaving  a  valid  law  for  all  purposes 
of  the  case.— Thornton  v.  Bramlett  (Ala.)  577. 

The  act  creating  the  inferior  court  of  Wood- 
lawn,  Jefferson  county,  Ala.,  and  a  judge  there- 
of, held  unconstitutional,  making  a  mortgage  on 
a  homestead  void,  as  to  the  homestead  interest 
at  least,  where  the  wife's  separate  acknowledg- 
ment was  taken  before  one  purporting  to  be 
judge  of  that  court— King  Lumber  Co,  v.  Crow 
(Ala.)  646. 

Const.  §  234,  requiring  publication  of  certain 
bills  before  passage,  held  inapplicable  to  Acts 
1908.  c.  97,  changing  the  method  prescribed  for 
the  administration  of  the  affairs  of  the  Yazoo- 
Mississipni  Delta  Board.— Bolo  v.  Board  of 
Levee  Com'rs  for  Yazoo-Mississippi  Delta 
(Miss.)  819. 

8  2.    General  and  special  or  loom!  laws- 

The  state  prohibitory  law  held  a  general  and 
not  a  local  law,  notwithstanding  it  was  to  go 
into  effect  in  counties  where  the  local  option 
law  was  in  effect  one  year  sooner  than  in  other 
counties.— State  v.  Skeggs  (Ala.)  2G8;  Meyer  v. 
Green,  Id. 

•Primary  election  law  (Act  No.  49,  p.  67,  of 
1906)  i  2,  held  not  to  violate  Const.  1S98,  art. 
48.— State  ex  rel.  Labauve  v.  Michel  (La.)  430. 

Primary  election  law  (Act  No.  49.  p.  66,  of 
1906)  held  not  to  violate  Const.  1898,  art.  48, 


prohibiting  certain  lo 
ex  rel.  Labauve  v.  M 

§  3.   Subjects  and 

The  title  of  Acts  19 
broad  within  Const. 
Provisions  therein.—] 

The  subject  of  regn 
the  cases  of  exception 
of  prohibition  in  the  i 
not  to  render  the  law  i 
taining  more  than  oi 
Skeggs  (Ala.)  268;  M 

The  state  prohibitoi 
but  one  subject,  which 
its  title,  as  required 
State  v.  Skeggs  (Ala.! 
Id. 

Act  No.  21,  Sp.  Set 
mary  Election  Law  (A 
§  13,  held  not  to  violai 
State  ex  rel.  Labauve 

Primary  election  la* 
1906)  does  not  viola  b 
quirement  that  statute 
object,  to  be  expressed 
rel.  Labauve  v.  Michel 

•The  telt  of  Acts  II 
viding  for  the  regulat 
machines,  held  not  broa 
v.  Abrams  (La.)  623;  ! 

•Acts  1898,  p.  81,  N 
to  prohibit  gambling  i 
prohibiting  minors  fro 
does  not  embrace  two  ol 
(La.)  623 ;  In  re  Abrao 

Act  1902,  p.  157,  No. 
enacting  Acts  1890,  p. 
a  felony  to  trespass  on 
cutting  or  carrying  aw 
found  thereon,  held  voi 
offenses  in  contraventii 
State  v.  Peterman  (La.) 

Laws  1902,  p.  156,  J 
cutting  of  timber  on  th< 
constituional  as  embra<  i 
ject— State  v.  Davis  (1 

Acts  1908,  c.  97,  re 

Srocedure  of  the  Yazoo- 
eld  not  objectionable  i 
referred  to  was  not  id« 
Bobo  v.  Board  of  Leve< 
sissippi  Delta  (Miss.)  8: 

§  4.   Amendment,  r<  1 
tion. 

The  passage  of  Acts 
in  conflict  with  Const.  I 
bill  shall  be  so  amend  : 
change  its  original  pur]  ; 
(Ala.)  266. 

Act  1900,  p.  170.  an 
E.  county,  held  not  re 
art  4,  8  45.  relating  < 
ton  v.  Bramlett  (Ala.) 

§  5.  Construction 

The  word  "election" 
hibition  Law  (Sp.  La 
to  the  time  of  taking  e  ■ 
ties  where  a  local  optii  : 
ly  determined  that  liq  i 
held  to  mean  an  expr<  i 
majority,  and  not  a  i 
Skeggs  (Ala.)  268;  M< 

•The  readoption  of 
construction  in  effect  1 
as  a  part  of  the  statui 
&  R.  Co.  v.  Koussell  ( 


•Point  annotated.  See  syllabus. 
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LOUISIANA. 

CONSTITUTION. 

Arts.  1,  2,  15, 16   430 

Art.  31    672 

Arts.  48,  55,  58    430 

Art.  71    574 

Art.  85    673 

Art.  109    676 

Art.  197   430,  907 

Arts.  200,  212.  215   430 

Art.  229    42 

Art.  230    994 

Art.  284    884 

CIVIL  CODE  1838. 

Art.  1987,  1994   312 

Art.  2315    103 

Art  3252    108 

CODE  OF  PRACTICE. 

Art.  15   1001 

Art.  107    114 

Art.  165,  {  9  612 

Art.  274    101 

Art.  279   101,  575 

Art.  304    210 

Art.  567    201 

Art.  575    788 

Art.  644    910 

Art.  735    788 

REVISED  CIVIL  CODE. 

Art.  852    658 

Art.  1689    873 

Arts.  1861,  1862   26 

Art.  2037    935 

Art.  2281    679 

Arts.  2589,  2590   26 

Art.  2749    919 

Art.  3252    688 

Art.  3538.     Amended  by 

Laws  1888,  p.  86.  No.  78  694 
Art.  3542    889 

REVISED  STATUTES. 

*  833   1016 

*  1063    614 

S  1420    668 

LAWS. 

1870  (Ex.  Sess.)  p.  10.  No. 

5.  «  1  .....790,  798 

1873,  p.  73.  No.  36   798 

1880,    p.    124,    No.  98. 
Amended  by  Laws  1894, 

p.  211,  No.  170   574 

1888.  p.  86.  No.  78   694 

1»M>,    p.    177,   No.  137. 
Amended  by  Laws  1902, 

n.  157,  No.  103,  8  1  672 

1S94.  p.  211,  No.  170   574 

l.SOS.  p.  81.  No.  57    623 

1898.  p.  132,  No.  105   352 


1898,  p.  193,  No.  127,  $  2  682 

1898,  p.  216,  No.  135  810,  997 

1898,  p.  224.  No.  130....  42 
1898,  pp.  346,   350,  No. 

170,  |f  1.  7  117,  122 

1898,  p.  363,  No.  170,  §  28. 

Amended  by  Laws  1900, 

p.  103,  No.  66   134 

1898,  p.  387.  No.  171   42 

1898,  p.  485.  No.  203   224 

1902.  p.  24,  No.  17   42 

1902,  p.  &3.  No.  41   337 

1902,  p.  156,  No.  103   073 

1902,  p.  157,  No.  103,  §  1  672 

1904,  p.  98.  No.  44    307 

1904,  p.  133.  No.  54    301 

1904,  p.  135,  No.  56   216 

1904,  p.  313,  No.  142   42 

1906,  p.  66.  No.  49. .  .130,  430 
1906,  pp.  67,  69,  80.  No. 

49.  §§  2.  9,  10,  13.  27. . .  430 

1906,  p.  101,  No.  65   352 

1906.  p.  103.  No.  66   134 

1907  (Sp.  Sess.)  No.  21...  430 

MISSISSIPPI. 


CONSTITUTION  1890, 
17 


26  . 

104 

111 

137 

160 

182 

193 

234 


551 
5*29 
257 
950 
964 
8-?9 
401 
360 
819 


REVISED  CODE  1871. 

I  1101   549 

6  2247    497 

§  2388    549 

REVISED  CODE  1880. 

5  536    57 

6  548    960 

§§  2004,  2068    497 

ANNOTATED  CODE  1892. 

I  35    712 

68  682-084    2|>5 

S  896    73 

I  946    80 

88  1342,  1343    708 

8  1463    2.»1 

8  1741   JOT 

8  1  933    9£7 

88  2130,  2140   69 

8  2205    712 

88  2395,  2399,  2401   09 

8  2443    O™ 

8  2484    827 

S  °9°fi  .   541  l 

1 2945  139' 


86  3011.  3012   551 

88  3018.  3020   541 

6  3379    50 

88  3486,  3489   827 

8  35.r>9    300 

S§  3748,  3771    541 

§  3840    9(K) 

CODE  1906. 

8  3    712 

8  40    75 

i  90    54 

8  133    534 

8  333    258 

8  587    532 

8  600    83 

8  721   300,  533 

8  747    60 

§  797    83 

8  973    73 

6  1022    80 

1029    410 

1036    166 

1043    948 

1081    708 

1140    76 

1305    252 

8  1414,  1413   708 

8  1808    108 

8  1919    138 

8  1941    538 

8  1985   168,  360 

88  2004,  2000   243 

8  2342    54 

8  2422    712 

8  2688    246 

8  3336    139 

68  3407,  3409   161 

8  3542    538 

8  3856    50 

8$  3946,  3947   83 

6  4043    558 

8  4046    824 

8  4058    55 

8  4357,  Amended  by  Laws 

1904.  p.  210.  ch.  101   900 

86  4539,  4546   247 

I  4910    557 

8  4944    957 

LAWS 

1888,  p.  40.  ch.  23    952 

1800.  p.  105.  cb.  90   950 

1900,  p.  50  ch.  48.  f  1....  401 
1900,  p.  127,  ch.  88.  8  5...  66 

1900,  p.  140,  ch.  102   70 

1902,  p.  66.  ch.  59.  8  14. .  817 

1991,  p.  216,  ch.  161  966 

19(MJ.  p.  185,  ch.  107.  Re- 
pealed by  Laws  1908,  ch. 

214  404 

1908,  ch.  96    964 

1908.  ch.  97.  8  3   819 

1908,  ch.  214  404 


STAY. 

Pendine  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  8  7. 

STOCK. 

Corporate  stock,  see  "Corporations,"  f  L 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  8  2. 

*  Point  annoi 


STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers.** 

6   1.    Regulation  and  operation. 

The  requirement  that  individuals  and  vehi- 
cles on  less  pressing  missions  shall  give  fire  de- 
partment the  right  of  way,  and  do  so  when  they 
nave  reason  to  expect  that  a  fire  apparatus  may 
appear,  is  not  unreasonable.— Dole  v.  New  Or- 
leans Ry.  &  Light  Co.  (La.)  929. 

The  motorneer  of  an  electric  car  passing  im- 
mediately in  front  of  a  fire  engine  house  is 
U  See  syllabus. 
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guilty  of  doable  negligence  when  he  drives  ot 
full  speed  in  approaching  such  house,  and  fails 
to  see  in  time  to  avoid  collision  with  an  outcom- 
ing  hose  cart  a  signal  given  while  the  car  is  144 
feet  distant  from  the  engine  house.— Dole  v.  New 
Orleans  Ry.  &  Light  Co.  (La.)  929. 

There  is  nothing  in  the  handling  of  an  elec- 
tric street  car  which  demands  that  a  person, 
otherwise  competent,  should  have  more  instruc- 
tion and  experience  than  may  be  acquired  dur- 
ing four  months'  service  as  a  conductor  and  one 
month's  service  as  a  motorman.— Cloud  v.  Alex- 
andria Electric  Rys.  Co.  (La.)  1017. 

*A  motorman  who,  after  seeing  a  child  on 
the  sidewalk,  turned  his  eyes  in  another  direc- 
tion in  the  discharge  of  his  duties  to  others,  held 
guilty  of  no  negligence  in  failing  to  see  the 
child  leave  the  sidewalk  and  run  toward  the 
car— Cloud  v.  Alexandria  Electric  Rys.  Co. 
(La.)  1017. 

Employment  of  motorman  under  21  held  to 
put  on  the  empioyer  the  burden  to  show  his 
competency.— Cloud  v.  Alexandria  Electric  Rys. 
Co.  (La.)  1017. 

Where  a  motorman  did  all  that  he  could  have 
been  expected  to  do,  whether  under  other  cir- 
cumstances he  would  have  done  as  much,  or 
would  have  been  unequal  to  an  emergency,  held 
irrelevant.— Cloud  v.  Alexandria  Electric  Rys. 
Co.  (La.)  1017. 

In  nn  action  against  a  street  railway  company 
for  killing  a  dog,  evidence  held  to  sustain  a 
judgment  for  plaintiff.— Jackson  Electric  Ry., 
Light  &  Power  Co.  v.  Waycaster  (Miss.)  185. 

STREETS. 

Sep  "Highways";    "Municipal  Corporations," 
§§  5,  6. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  8  2. 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award." 
§  1. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  $  1. 

SUBSTITUTION. 

Of  trustee  in  deed  of  trust,  see  "Mortgages," 

SUCCESSION. 


Sale  of  property  of  decedent  to  pay  debts,  see 
"Executors  and  Administrators,"  8  6. 

SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Recoverv  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  8  5. 


SUMMONS. 


See  "Process." 


SUPERSEDEAS. 

Liability  of  sureties  on  supersedeas  bond,  see 
"Appeal  and  Error,"  §  23. 

SUPPLEMENTAL  PLEADING. 

See  "Equity,"  3  3. 

SUPREME  COURTS. 

Appellate  jurisdiction  of  supreme  court  of 
particular  state,  see  "Courts,*  8  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURVIVING  PARTNERS. 

See  "Partnership,"  8  8. 

SURVIVOR. 

Right  in  community  property,  see  "Husband 
and  Wife,"  8  4. 

SUSPENSIVE  APPEALS. 

See  "Appeal  and  Error,"  f  7. 

SWAMP  LANDS. 

See  "Public  Lands."  8  1. 

Sale  for  levee  taxes,  see  "Taxation,"  9  7. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Construction  of  penal  statutes  relating  to  col- 
lection by  tax  collectors,  see  "Statutes."  8  5. 

Interfering  with  interstate  commerce,  see  ~Con- 
merce,"  8  1. 

Mandamus  to  compel  levy,  see  "Mandamus." 
8  3. 

Payment  of  taxes  to  sustain  adverse  posses&ioe. 

see  "Adverse  Possession,"  8  1. 
Quieting  title  to  land  founded  on  tax  sales,  $w 

"Quieting  Title,"  8  2. 
Receipt  for  taxes  as  subject  of  forgery,  te? 

"Forgery." 

Right  of  life  tenant  under  will  to  mortgage  real- 
ty to  pay  taxes,  see  "Wills,"  6  4. 

Local  or  special  tare*. 

See  "Drains  "  8  1 ;  "Levees"  ;  "Municipal  C  r- 
porations,  f  7;  "Schools  and  School  L».y 
tricts,"  6  1. 

Occupation  or  privilege  taxe*. 

See  "Intoxicating  Liquors,"  88  1,  3 ;  "Licenses." 
8  1. 

|  1.    Nature    and    extent    of    power  la 
general. 

Special  taxes  voted  in  aid  of  railroads  urn?*: 
constitutional  sanction  are  not   local  as 
ments.— Louisiana  &  A.  Ry.  Go.  v.  Shaw  iLi.- 
904. 

8  2.    Liability  of  persons  and  preptitj 

•Debts  due  on  open  account  to  a  nonre«i1-:' 
are  taxable  under  Acts  1898,  pp.  346.  350.  N 
170.  88  1,  7,  at  the  domicile  of  the  debtor  « t  : 
they  have  arisen  out  of  a  business  carried  <•« 
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the  business.— General  Electric  Co.  v.  Board  of 
Assessors  (La.)  122. 

•Under  Acts  1906,  p.  103,  No.  86,  amending 
Acts  1898,  p.  363,  No.  170,  !  28,  shares  of  all 
corporations  except  those  engaged  in  banking 
are  excluded  from  taxation.— Allgeyer  Board 
of  Assessors  (La.)  134. 

Tbe  exemption  from  taxation  of  railroads  to 
be  thereafter  constructed  as  provided  in  Const 
1898,  art  230,  includes  special  taxes  on  all 
taxable  property  voted  in  favor  of  railroads  prior 
to  the  adoption  of  the  Constitution. — Louisiana 
&  A.  Ry.  Co.  v.  Shaw  (La.)  994. 

The  question  of  the  taxability  of  property  1s 
for  tbe  determination  of  the  sovereign. — Louis- 
iana &  A.  Ry.  Co.  v.  Shaw  (La.)  994. 

Acts  1900,  p.  50,  c.  48,  J  1,  exempting  fac- 
tories from  taxation  for  five  years,  held  not 
retrospective  as  to  a  corporation  chartered  Feb- 
ruary 1,  1900.  whose  mills  were  building  when 
the  act  took  effect,  and  which  did  not.  commence 
operation  for  more  than  a  year  thereafter. — 
Adams  v.  Winona  Cotton  Mills  (Miss.)  401. 

Acts  1900,  p.  60,  c.  48,  exempting  plants  and 
factories  from  taxation  for  five  years,  held  not 
in  conflict  with  Const.  1890,  $  182,  exempting 
certain  corporations  from  taxation  for  ten  years. 
—Adams  v.  Winona  Cotton  Mills  (Miss.)  401. 

Lands  purchased  from  the  state  between  Feb- 
ruary 1st  and  October  1st  are  not  liable  for 
taxation  for  that  year,  and  lands  sold  to  the 
state  for  taxes  in  March  cannot  be  legally  sold 
for  taxes  for  that  year. — Creegan  v.  Hyman 
(Miss.)  952. 

§  3.    Place  of  taxation. 

Debts  due  on  open  accounts  to  a  nonresident 
held  taxable  at  the  domicile  of  the  debtor,  under 
Acts  1898,  pp.  346,  350,  No.  170,  §8  1,  7.— 
National  Fire  Ins.  Co.  v.  Board  of  Assessors 
(La.)  117. 

§  4.    Levy  and  assessment. 

In  assessing  buildings  not  belonging  to  the 
owner  of  the  soil,  that  the  ground  is  favorably 
situated  commercially  does  not  add  to  their  val- 
ue separately  from  the  soil  on  which  they  stand. 
— Tulane  Imp.  Co.  v.  Board  of  Assessors  (La.) 
928. 

The  value  of  buildings  that  do  not  belong  to 
the  owner  of  the  soil  should  for  assessment  be 
measured  by  what  it  would  cost  to  replace  them 
if  destroyed.— Tulane  Imp.  Co.  v.  Board  of  As- 
sessors (La.)  928. 

•Code  1906,  5  3856  (Ann.  Code  1892,  $  3379). 
held  not  to  authorize  the  state  to  tax  as  mile- 
age a  double  railroad  track  so  as  to  cover  the 
miles  of  each  of  the  tracks.— Adams  v.  Illinois 
Cent.  R.  Co.  (Miss.)  50. 

|   5.    Payment  and  refunding  or  recov- 
ery of  tax  uaid. 

Where  taxes  assessed  against  real  estate  in 
the  name  of  the  original  owner  and  also  in  the 
name  of  another  were  paid,  the  question  as  to 
who  paid  them  is  immaterial,  so  far  as  tbe 
right  to  sell  for  taxes  is  concerned.— Trellieu 
Cypress  Lumber  Co.  v.  Albert  Hansen  Lumber 
Co.  (La.)  699. 

§  6.  Collection  and  enforcement  against 
persons  or  personal  property. 

The  clause  in  Rev.  Code  1880,  $  548,  brought 
forward  into  Ann.  Code  1892,  §  3840.  and  Code 
1906,  f  4357,  relating  to  penalties  for  the  fail- 
ure of  a  tax  collector  to  pay  taxes  collected, 
held  repealed  by  the  act  of  1904  (Laws  1904, 
p.  216,  c.  161),  amending  Code  1906,  8  4357.— 
Adams  v.  Saunders  (Miss.)  960. 

The  amount  collected  by  a  county  tax  col- 
lector and  withheld  bears  the  legal  rate  of  in- 


the   date   of   pay  me 
(Miss.)  960. 

The  Governor  and 
any  time  before  rend 
the  proper  certificate, 
of  the  damages  for  tt 
collector  to  pay  the  s 
lected  by  him.— Adam 

A  county  collector, 
ed,  held  not  liable  t< 
statute.— Adams  v.  i 

§  7.    Sale  of  lan< 
tan. 

•A  tax  sale  of  real 
the  tax  debtor  or  hi 
null  and  void,  and  is 
where  the  widow  in 
possession.— Eames  v. 

A  tax  sale  for  an  u 
void  where  the  taxes 
Page  v.  Kidd  (La.)  3! 

One  claiming  title 
show  that  a  sale  by 
commissioner  in  a  fed 
—Creegan  v.  Hyman 

Laws  1888,  p.  40,  c 
a  sale  for  levee  taxes 
lands  made  before  the 
tie  acquired  from  tl 
Creegan  v.  Hyman  (M 

S  8.    Redemption  1 

One  who  has  possei 
number  of  years  is  en 
a  tax  sale.— Bentley  v. 

•Where  land  has  h 
tender  of  the  price, 
made  to  the  purchase 
ing,  will  work  a  redeu 
Her  (La.)  101. 

•The  stntute  allowi 
demption  from  a  tax 
limitations  within  Coe 
applies  to  a  county .- 
Little  (Miss.)  257. 

Payment  of  taxes  ai 
the  state  for  land  sol< 
tion  of  the  time  allow  i 
redemption  of  the  lan  I 
— Magee  v.  Turner  (M  i 

I   1).  Tax  titles. 

Under  Civ.  Code  1?: 
an  assignment  by  in< 
certificate  held  not  p: 
citals  in  a  deed  of  the 
land  v.  Bond  (Ala.)  85 

•On  a  tax  sale  the 
compliance  with  statv 
who  rests  his  right  to 
burden  of  showing  su 
v.  Bond  (Ala.)  853. 

Acts  1895,  p.  1,  c.  43 
collection  of  revenue, 
whole  subject-matter 
(Acts  1887.  p.  1,  c.  ?.' 
therefor. — Dees  v.  Sm 

The  limitation  of  fc 
Acts  1895,  p.  39,  c.  I 
suit  for  the  recovery  c 
for  taxes  may  be  bron 
the  former  owner  for  i 
of  such  land,  and  dot 
remove  a  cloud.— Dees 

Where  an  assessor 
section  29,  when  it  si 
and  the  owner  of  29  ] 
area  equal  to  three  s 
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afterwords  assessed  the  section  erroneously  As- 
sessed in  the  name  of  an  unknown  owner,  there 
can  be  no  va!id  title  acquired  by  a  sale  of  such 
section.— Page  v.  Kidd  (La.)  35 ;  In  re  Page,  id. 

*  Where  a  purchaser  at  tax  sale  had  a  right 
to  believe  that  he  acquired  a  good  title  and  in 
good  faith  placed  improvements  thereon,  though 
the  owner  of  the  land  was  not  entitled  to  the 
improvements  and  the  tax-title  purchaser  was 
entitled  to  the  value  thereof. — Page  v.  Kidd 
(La.)  35;  In  re  Page,  Id. 

A  description  of  land  sold  for  taxes  as  bound- 
ed by  four  well  known  streets  open  and  in  use 
is  sufficient.— New  Orleans  Land  Co.  v.  Na- 
tional Realty  Co.  (La.)  208. 

The  state  is  bound  by  the  acts  of  its  taxing 
officers  in  placing  property  adjudicated  to  the 
state  for  unpaid  taxes  on  the  rolls  for  succeed- 
ing years  and  receiving  taxes  thereon  from  the 
tax  debtor,  and  such  acts  held  a  waiver  of  prior 
adjudication,  binding  on  the  state  and  its  as- 
signs.— Gauthreaux  v.  Theriot  (La.)  892;  In  re 
Theriot,  Id. 

Under  Rev.  Code  1880,  §  538,  held  that,  on  a 
decree  quieting  title  and  an  accounting,  the  chan- 
cellor erred  in  not  allowing  defendant  the 
amount  paid  to  a  tax  collector  as  purchase 
money  on  the  tax  sale  of  certain  lots,  together 
with  damages  and  interest  on  the  taxes  paid 
according  to  the  statute.— McMahon  v.  Yazoo 
Delta  Lumber  Co.  (Miss.)  57. 

On  a  decree  quieting  title'  and  an  accounting 
the  chancellor's  action  in  allowing  and  dis- 
allowing moneys  paid  on  account  of  taxes  held 
proper.— McMahon  v.  Yazoo  Delta  Lumber  Co. 
(Miss.)  57. 

•A  tax  title  held  void  for  a  patent  ambiguity 
in  the  assessment  roll  and  tax  collector's  deed. 
— Cassedy  v.  Hartman  (Miss.)  530. 

TEACHERS. 

See  "Schools  and  School  Districts,"  §  L 

TELEGRAPHS  AND  TELEPHONES. 

Cutting  of  trees  interfering  with  telephone  wire 
as  trespass,  see  "Trespass."  §  2. 

Place  of  payment  of  telephone  bills,  see  "Pay- 
ment," §  1. 

§  1.  Regulation  and  operation. 

•Recipient  of  a  telegraph  message  held  not 
entitled  to  maintain  an  action  on  contract  for 
failure  to  promptly  deliver  the  message  where 
the  sender  did  not  telegraph  as  agent  of  the 
sendee. — Western  Union  Telegraph  Co.  v. 
Adams  (Ala.)  228. 

Message  considered,  and  held  sufficient,  in 
light  of  message  to  which  it  was  an  answer,  to 
disclose  to  the  company's  operator  its  import- 
ance, and  that  a  pecuniary  loss  would  probably 
result  unless  duly  transmitted.— Western  Union 
Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

A  telegraph  company  acquiring  knowledge 
from  extrinsic  facts  of  the  importance  of  a  tele- 
gram held  liable  for  negligence  as  if  the  tele- 
gram itself  showed  its  imiH>rtance. — Western 
Union  Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

•The  addressee  of  a  telegram  is  not  required 
to  take  care  to  ascertain  the  correctness  there- 
of.—Western  Union  Telegraph  Co.  v.  Merritt 
(Fla.)  1024. 

In  an  action  for  the  negligent  transmission  of 
a  telegram,  it  is  not  error  to  refuse  to  strike 
parts  of  the  declaration  explanatory  of  the 
meaning  of  the  message. — Western  Union  Tele- 
graph Co.  v.  Merritt  (Fla.)  1024. 


In  an  action  for  the  negligent  transmission  of 
a  telegram,  certain  allegation  held  proper  to 
show  the  proximate  cause  of  the  loss  sustained. 
—Western  Union  Telegraph  Co.  Merritt 
(Fla.)  1024. 

In  determining  whether  a  telegraph  company 
knew  of  the  importance  of  a  message,  hild. 
that  the  surrounding  circumstances  might  be 
considered.— Western  Union  Telegraph  Co.  v. 
Merritt  (Fla.)  1024. 

•Measure  of  damages  for  negligence  in  d^ 
livery  of  a  telegram  declared. — Western  Union 
Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

•Measure  of  damages  for  incorrectly  trans- 
mitting cipher  telegram  declared.— Western  Un- 
ion Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

•Recovery  will  not  be  limited  to  nominal 
damages  for  negligence  in  the  transmission  of  a 
telegram,  couched  in  unusual  language,  where 
sufficiently  plain  to  indicate  its  nature. — West- 
ern Union  Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

•It  is  not  essential  that  the  particular  loss 
due  to  negligence  in  the  transmission  of  a  tele- 
gram should  have  been  contemplated  to  render 
the  telegraph  company  liable. — Western  Union 
Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

•Where  there  is  doubt  as  to  whether  the  words 
contained  in  a  telegram  indicated  its  importance, 
whether  this  is  true  as  to  the  operator,  or 
whether  he  was  made  more  certain  of  its  im- 
portance, are  questions  for  the  jury. — Western 
Union  Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

•A  telegraph  company  negligently  transmit- 
ting a  message  authorizing  the  sendee  to  pur- 
chase cotton  for  the  sender  held  liable  for  sp--e- 
ified  damages.— Western  Union  Telegraph  Co. 
v.  McCants  (Miss.)  535. 

•In  an  action  for  failure  to  transmit  to  plain- 
tiff an  answer  to  a  telegram,  the  evidence  b«-ld 
sufficient  to  go  to  the  jury.— Sultan  v.  Western 
Union  Telegraph  Co.  (Miss.)  827. 


TENANCY  IN  COMMON. 


Partition  as 
tion,"  §  2. 

I  1. 


between  co-tenants,  see  "Parti- 


Mntnal  rights,  duties,  and  liabili- 
ties of  co-tenants. 

•A  co-tenant  held  to  hold  adverse  possession 
only  when  he  repudiates  the  title  of  a  co-tenant, 
and  the  latter  has  or  is  chargeable  with  notice 
thereof.— Layton  v.  Campbell  (Ala.)  775. 

In  a  partition  suit,  cross-examination  of  plain- 
tiff ana  his  grantor,  previously  a  co-tenant  of 
defendant,  held  proper  to  support  defendant"* 
claim  of  having  purchased  the  co-tenant's  inter- 
est—Layton  v.  Campbell  (Ala.)  775. 

TENDER. 

•In  an  action  on  a  contract,  the  Introduction 
of  evidence  by  defendant  in  support  of  its  pks 
of  tender  and  deposit  in  court  is  an  admission 
that  it  was  contracting  party  or  at  least  liatl- 
on  that  account  to  plaintiffs. — Birmingham  4c  A 
R.  Co.  v.  Maddox  &  Adams  (Ala.)  780. 

•Where,  in  a  suit  on  a  lease,  defendant  plead- 
ed a  tender  of  $8,  when  in  fact  $12  were  dn  •. 
the  tender  was  insufficient— Ebersole  y.  Addiag- 
ton  (Ala.)  849. 


TERMINATION. 

Of  lease,  see  "Landlord  and  Tenant,"  I  2_ 
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TERMS. 

Of  courts,  see  "Courts,"  §  2. 
Of  leases,  see  "Landlord  and  Tenant,"  8  2. 

TESTAMENT. 


See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  §  1. 

THEFT. 

See  "Larceny." 

THREATS. 

By  parties  to  homicide,  see  "Homicide,"  §  5. 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

For  particular  acta  in  or  incidental  to  judicial 
proceeding*. 
Entry  of  judgment,  see  "Judgment,"  §  4. 
Filing  bill  of  exceptions,  see  "Exceptions,  Bill 
of."  §  2. 

Filing  bond  in  sequestration,  see  "Sequestra- 
tion." 

Filing  cross-bill  in  equity,  see  "Equity,"  8  3. 
Holding  court,  see  "Courts,"  8  2. 


For  particular  actt  not  judicial. 
Removal  of  timber  purchased,  see  "Logs  and 
Logging." 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Estoppel  to  assert  title,  see  "Estoppel,"  6  1. 
Jurisdiction  of  court  of  suit  involving  title  in 

another  state,  see  "Courts,"  8  1. 
Of  statutes,  see  "Statutes,"  8  3. 
Removal  of  cloud,  see  "Quieting  Title." 
Tax  titles,  see  "Taxation."  8  9. 
Title  of  lessor,  see  "Landlord  and  Tenant,"  8  1- 

TORTS. 

Causing  death,  see  "Death,"  8  2. 

Liabilitiea  of  particular  clasnef  of  perzont. 
See  "Municipal  Corporations,"  8  6. 
Agents,  see  "Principal  and  Agent,"  8  1. 
Employes,  see  "Master  and  Servant,"  8  H. 

Particular  tortt. 
See  "Assault  and  Battery."  8  1  :  "False  Im- 
prisonment." 8  1 :  "Forcible  Entry  and  De- 
tainer." 8  1 :  "Libel  and  Slander" ;  "Mali- 
cious Prosecution" ;  "Negligence" ;  "Nui- 
sance" ;  "Trespass." 
Ejection  of  passenger,  see  "Carriers,"  8  9. 

Remedies  for  torts. 
See  "Trespass,"  8  2. 

A  person  has  an  absolute  right  himself  to  re- 
fuse to  have  business  relations  with  others. — 
Lewis  v.  Huie-Hodge  Lumber  Co.  (La.)  685. 

•Every  man  has  a  right  to  use  the  fruits  of  his 
enterprise,  skill,  and  credit,  and  has  no  right 
to  be  protected  from  competition,  but  has  the 
right  to  be  protected  from  wanton,  malicious, 
interference  or  annoyance. — Lewis  v.  Huie- 
Hodge  Lumber  Co.  (La.)  685. 


•Where  the  owners  of  a  sawmill  plant  em- 
ployed a  large  number  of  men  and  operated  a 
general  merchandise  store,  and  plaintiff  opened 
up  a  general  mercantile  business  in  the  same 
place,  and  the  manager  of  the  defendant  com- 
pany placed  notices  about  the  mill  stating  that, 
if  the  employes  could  not  buy  their  supplies 
from  the  mill  business  store,  to  quit,  such  acts 
of  defendant  constituted  simply  lawful  competi- 
tion, and  gave  plaintiff  no  right  of  action  for 
damages  which  resulted  therefrom.— Lewis  v. 
Huie-Hodge  Lumber  Co.  (La.)  685. 

TOWNS. 

See  "Counties";  "Municipal  Corporations"; 
"Schools  and  School  Districts,"  8  1. 

TRANSCRIPTS. 

As  evidence,  see  "Evidence,"  8  7. 
Of  record  for  purpose  of  review,  see  "Appeal 
and  Error,"  8  14;  "Criminal  Law,"  88  37,  39. 

TRANSFERS. 

Of  cause  from  Supreme  Court  to  Court  of  Ap- 
peals, see  "Courts,"  88  4,  5. 

TRANSITORY  ACTIONS. 

See  "Venue,"  8  L 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Discovery  in  action  for,  see  "Discovery "  8  1- 
Ejection  of  trespasser,  see  "Carriers,"  §  9. 
Evidence  of  limitations,  see  "Limitation  of  Ac- 
tions," 8  4. 

Review  in  action  for  as  dependent  on  amount  in 
controversy,  see  "Appeal  and  Error,"  8  2. 

Sufficiency  of  instructions  in  prosecution  for 
trespass,  see  "Criminal  Law,"  §8  23,  24,  28. 

To  the  person,  see  "Assault  and  Battery,"  8  1 ; 
"False  Imprisonment" 

§•§1,2.  Action.. 

The  removal  by  a  purchaser  of  standing  tim- 
ber, though  in  process  of  a  trespass,  held  not 
an  element  of  the  damages.— Goodson  v.  Stew- 
art (Ala.)  239. 

•In  trespass  to  real  estate,  exemplary  damages 
held  recoverable.— Goodson  v.  Stewart*  (Ala.) 
239. 

Plaintiff  in  trespass  to  real  estatfe  held  en- 
titled to  have  the  issue  of  trespass  submitted  to 
the  jury.— Goodson  v.  Stewart  (Ala.)  239. 

•In  trespass  to  recover  for  timber  cut  and 
removed,  where  plaintiff  shows  an  apparently 
good  title,  defendant  cannot  set  up  defects  in 
the  title  personal  to  the  owner  under  whom 
plaintiff  held.— Union  Sawmill  Co.  v.  Starnes 
(La.)  649. 

•Where  one  cuts  timber  on  the  land  of  an- 
other in  good  faith,  he  is  liable  for  its  value 
at  the  stump,  and  not  as  manufactured  into 
lumber.— J.  F.  Ball  &  Bros.  Lumber  Co.  v. 
Simms  Lumber  Co.  (La.)  674. 

Cutting  of  trees  interfering  with  defendant's 
telephone  wire  which  had  been  maintained  over 
the  land  in  controversy  for  several  years  held 
not  a  willful  or  malicious  cutting  for  which 
plaintiff  could  recover  statutory  penalties.— Cum- 
berland Telephone  &  Telegraph  Co.  v.  Martin 
(Miss.)  247. 


*  Point  annotated.  See  syllabus. 


Digitized  by 


Google 


tate  under  color  of  title,  claiming  as  owner, 
was  sufficient  to  sustain  an  action  for  the  stat- 
utory penalty  for  cutting  trees  on  the  premises. 
—Carpenter  v.  Savage  (Miss.)  537. 

§  3.    Criminal  responsibility. 

Act  Feb.  19,  1007  (Gen.  Acts  1007,  p.  94),  § 
44,  makes  it  unlawful  to  hunt  on  the  lands  of 
another  without  written  permission  from  the 
owner.  Section  45%  provides  that  the  act  shall 
not  apply  to  persons  hunting  any  of  the  birds 
or  animals  not  protected  by  the  act.  Held 
that  section  45%  (page  95)  should  be  construed 
as  a  proviso  to  section  44,  so  that  a  person  not 
hunting  the  animals  protected  by  the  act  would 
not  be  required  to  obtain  the  written  permis- 
sion.—Hyde  v.  State  (Ala.)  489. 

On  a  trial  for  trespass  after  warning,  in  viola- 
tion of  Cr.  Code  1806.  §  5606,  it  was  permis- 
sible to  allow  a  witness  to  state  that  prosecutor 
was  in  possession  of  the  premises. — Morrison 
v.  State  (Ala.)  646. 

The  general,  superintendent  of  a  corporation 
held  to  have  authority  to  instruct  another  agent 
to  warn  persons  not  to  trespass  on  the  corpora- 
tion's premises,  in  violation  of  Cr.  Code  1896, 
§  5600.— Morrison  v.  State  (Ala.)  646. 

A  warning  by  landlord  not  to  trespass  on 
premises  held  not  sufficient  to  support  a  convic- 
tion for  violation  of  Cr.  Code  1896,  8  5606.— 
Morrison  v.  State  (Ala.)  646. 

On  a  trial  for  trespass  after  warning  in  vio- 
lation of  Cr.  Code  1896,  §  5606,  certain  ques- 
tions asked  of  defendant  held  properly  disallow- 
ed.—Morrison  v.  State  (Ala.)  646. 

On  a  trial  for  trespass  after  warning,  in  vio- 
lation of  Cr.  Code  1896,  8  5606,  court  held  to 
have  properly  charged  as  requested  by  the 
state.— Morrison  v.  State  (Ala.)  646. 

On  a  trial  for  trespass  after  warning,  in  viola- 
tion of  Cr.  Code  1896,  §  5606,  charge  requested 
by  defendant  held  misleading  and  also  erroneous, 
in  that  it  assumed  that  a  certain  officer  of  the 
owner  gave  the  warning,  whereas  the  evidence 
without  conflict  showed  that  he  did  not.— Mor- 
rison v.  State  (Ala.)  646. 

On  a  trial  for  trespass  after  warning,  in  viola- 
tion of  Cr.  Code  1896,  §  5006,  charge  requested 
by  defendant  held  calculated  to  mislead  the 
jury,  if  not  also  abstract.— Morrison  v.  State 
(Ala.)  640. 

On  a  trial  for  trespass  after  warning,  in  viola- 
tion of  Cr.  Code  1896,  §  5006,  charge  requested 
by  defendant  Acid  properly  refused  as  mislead- 
ing.—Morrison  v.  State  (Ala.)  646. 

Defendant  in  a  prosecution  for  trespass,  after 
warning  under  Cr.  Code  1800,  §  5000,  cannot 
show  that  he  entered  under  a  claim  of  title  to 
the  land.— Handle  v.  State  (Ala.)  759. 

An  affidavit  under  Cr.  Code  1890,  §  5606,  for 
trespass  after  warning,  held  sufficient.— Handle 
v.  State  (Ala.)  759. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL. 

See  "New  Trial";  "Witnesses." 

Adverse  possession  as  question  for  jury,  see 

"Adverse  Possession,"  §  2. 
Agency  as  question  for  jury,  see  "Principal  and 

Agent,"  §  L 

*  Point  nnnotatt 


passenger,  see  "Carriers,"  §  8. 

Procecding$  incident  to  trial*. 
Place  of  trial,  see  "Venue,"  J  3. 
Right  to # trial  by  jury,  see  "Jury,"  f  1. 
Summoning  and  impaneling  jury,  see  "Jury.*' 

Trial  of  actions  by  or  against  particular  da$$a 
of  persons. 

See  "Brokers,"  f  3:  "Carriers,"  88  7-9:  "Mas- 
ter and  Servant,'*  S  10 ;  "Municipal  Corpora- 
tions," S  6 ;  "Railroads,"  §§  6,  7. 

Insurance  company,  'see  "Insurance,"  §  9. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," §  1. 

Trial  of  particular  civil  actions  or  proceeding*. 
See  "Ejectment."  f  2 ;  "Malicious  Prosecution," 

§  2;  "Replevin/*  §  2;  "Trespass,"  §  2. 
Election  contest,  see  "Elections,"  (§  2,  4. 
For  compensation  of  broker,  see  "Brokers,"  |  3- 
For  death  caused  by  operation  of  railroad,  see 

"Railroads,"  §  6. 
For  death  of  passenger,  see  "Carriers,"  ||  7.  9. 
For  injuries  to  animals  caused  by  operation  of 

railroad,  see  "Railroads,"  §  7. 
For  negligent  transmission  of  telegram,  see 

"Telegraphs  and  Telephones,"  8  1. 
For  personal  injuries,  see  "Carriers,"  88  7.  8: 

"Master  and  Servant,"  f  10 ;  "Municipal  Cor- 
porations." §  6. 
For  wrongful  cutting  of  timber,  see  "Logs  and 

Logging." 

On  insurance  policy,  see  "Insurance."  J  9. 
Probate  proceedings,  see  "Wills,"  §  3. 
Suits  to  try  tax  titles,  see  "Taxation,"  f  9. 

Trial  of  criminal  prosecutions. 

See  "Assault  and  Battery,"  if  1.  2;  "Criminal 
Law,"  §§  17-31 ;  "Homicide,"  18  8-15 ;  "Lar- 
ceny," 8  2;  "Lewdness." 

For  trespass  after  warning,  see  "Trespass," 
§  3. 

For  unlawful  cohabitation,  see  "Lewdness." 

8   1.    Reception  of  evidence. 

Where  a  witness'  answer  goes  beyond  a  legiti- 
mate response  to  a  question  and  witness  volun- 
teers a  conclusion,  it  is  not  error  to  overrule  a 
motion  to  exclude  the  answer  since  part  of  tb* 
answer  was  good.— Atlanta  &  B.  Air  Lane  Ry. 
v.  Wheeler  (Ala.)  262. 

In  an  action  on  a  contract  for  work  done  in 
curbing  a  street,  etc.,  an  objection  to  a  question 
as  to  what  defendant's  agent  told  plaintiff  about 
doing  the  work  held  not  taken  upon  proper 
grounds.— Merrill  v.  Worthington  (Ala.)  477. 

•On  an  issue  of  marriage,  original  assessment 
sheets  held  admissible  in  rebuttal  to  show  that 
defendant  had  listed  her  property  for  taxation 
in  her  former  name. — Stodenmeyer  t.  Hart 
(Ala.)  488. 

Where  testimony  is  admissible  under  a  cer- 
tain count  of  a  petition,  its  reception  is  not 
error,  even  though  that  count  is  subsequently 
taken  from  the  jury.— Alabama  Great  Southern 
R.  Co.  v.  Vail  (Ala.)  587. 

Where  several  written  instruments  are  suc- 
cessively offered  to  show  that  certain  timber 
rights  were  vested  in  defendant,  and  they  fail  to 
show  such  rights,  and  there  is  no  offer  to  con- 
nect them  with  other  testimony  so  as  to  make 
them  material,  they  are  properly  excluded  — 
Stearns  &  Culver  Lumber  Co.  v.  Adams  fFlaj 
156. 

•A  motion  to  strike  testimony  is  properly 
denied  where  some  of  the  testimony  included  in 

d.  See  syllabus. 
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the  motion  is  admissible.— Herrin  y.  Abbe  (Fla.) 
183. 

Where  the  sufficiency  of  pleas  is  not  question- 
ed and  the  .defenses  presented  are  material,  ob- 
jections to  questions  merely  introductory  and 
tending  to  elicit  evidence  in  support  of  the  pleas 
are  properly  overruled. — Loveland  v.  Perkins 
(Fla.)  731. 

•A  general  objection  to  evidence  is  of  no 
avail,  unless  the  evidence  is  inadmissible  for  any 
purpose.— Gainesville  &  Gulf  R.  Co.  v.  Peck 
(Fla.)  1019. 

*A  motion  to  strike  the  whole  of  a  witness' 
testimony  should  be  denied  where  part  is  ad- 
missible and  given  without  objection. — Gaines- 
ville &  Golf  R.  Co.  v.  Peck  (Fla.)  1019. 

•Where  evidence  introduced  without  objection 
is  not  irrelevant  or  immaterial,  it  is  error  to 
withdraw  the  same  from  the  jury.— Western 
Union  Telegraph  Co.  v.  Merritt  (Fla.)  1024. 

§  2.    Arguments  and  conduct  of  counsel. 

•Remarks  of  counsel  on  trial  for  slander  held 
not  reversible  error.— Yazoo  &  M.  V.  E.  Co.  v. 
Rivera  (Miss.)  706. 

5  3.   Taking  ease  or  question  from  jury. 

•In  an  action  for  wages  due  on  a  contract  of 
employment,  where  the  evidence  was  conflict- 
ing, a  general  affirmative  charge  for  defendant 
was  properly  refused. — Neff  v.  Williamson 
(Ala.)  238. 

•It  is  not  error  to  refuse  requested  affirmative 
charges  as  to  certain  counts  of  the  complaint 
directing  the  jury,  if  they  believe  the  evidence, 
to  return  a  verdict  for  defendant  under  the 
count.— Alabama  Iron  Co.  v.  Smith  (Ala.)  475. 

•In  an  action  to  recover  for  legal  services  in 
collecting  claims  where  the  evidence  was  con- 
flicting, a  general  charge  for  plaintiff  was  errone- 
ous.—Haden  v.  Troy  (Ala.)  753. 

•-Where  there  was  some  evidence  to  support 
the  issues  presented  by  plaintiff,  defendant  was 
not  entitled  to  an  affirmative  instruction. — Flo- 
rals Sawmill  Co.  v.  Smith  (Fla.)  332. 

•Where  the  evidence  fully  makes  out  plain- 
tiff's case,  and  there  is  no  evidence  to  contradict 
it.  a  peremptory  charge  for  plaintiff  is  proper.— 
Tedder  v.  Fraleigh-Lines-Smith  Co.  (Fla.)  419. 

Where  the  plaintiff  fails  to  prove  a  cause  of 
action  alleged,  and  proves  some  other  cause  of 
action,  defendant,  by  way  of  demurrer  to  the 
evidence,  may  ask  judgment  in  his  favor  on  the 
cause  alleged.— Loeffler  v.  City  of  West  Tampa 
(Fla.)  426. 

On  demurrer  to  the  evidence,  where  defendant 
does  not  seek  to  establish  by  the  evidence  in- 
consistent propositions,  or  set  off  the  evidence 
in  his  favor  against  the  evidence  against  him, 
but,  on  any  theory  of  proof,  that  plaintiff  cannot 
recover,  the  demurrer  was  properly  sustained. — 
Loeffler  v.  City  of  West  Tampa  (Fla.)  420. 

•A  verdict  should  never  be  directed  unless  it 
is  clear  that  there  is  no  evidence  at  all  which 
could  in  law  support  a  verdict  for  the  other  par- 
ty.—German-American  Lumber  Co.  v.  Brock 
(Fla.)  740. 

•Testimony  enlarges  the  pleadings,  where  wit- 
nesses have  testified  regarding  facts  not  alleged, 
and  theproof  has  been  admitted  without  objec- 
tion.—Wells  v.  Blackman  (La.)  437. 

•Juries  are  the  judges  of  the  weight  of  the 
evidence  submitted  to  them.— Mobile,  J.  &  K.  C. 
K.  Co.  v.  Jackson  (Miss.).  142. 

f   4.    Instructions  to  jury. 

In  an  action  for  services  rendered,  where  the 
evidence  showed  that  plaintiff  entered  on  his 
duties  immediately  and  worked  until  a  certain 


date,  an  instruction  that  "there  is  no  evidence, 
gentlemen,  of  the  time  of  services  and  I  direct 
you  to  find  a  verdict  for  the  defendant,"  was 
Droperly  refused.— Neff  v.  Williamson  (Ala.) 

In  an  action  to  recover  for  services  rendered 
by  plaintiff  under  a  contract  of  employment  to 
work  in  a  certain  saloon,  an  instruction  which 

Eretermits  the  fact  that  plaintiff  was  employed 
y  defendant  to  work  for  .a  third  party  was 
Properly  refused.— Neff  v.  Williamson  (Ala.) 

Where  there  is  evidence  to  support  some  of 
the  counts,  an  instruction  calling  for  a  finding 
on  the  entire  complaint  is  properly  refused- 
Atlanta  &  B.  Air  Line  Ry.  v.  Wheeler  (Ala.) 
202. 

•A  charge  to  the  jury  which  is  not  clear  and 
free  from  any  tendency  to  confuse  is  properly 
refused,  although  it  asserts  a  correct  principle 
of  law.— Atlanta  &  B.  Air  Line  Ry.  v.  Wheeler 
(Ala.)  262. 

•In  an  action  against  a  street  car  company 
for  injuries  sustained  in  boarding  a  car,  an 
erroneous  charge  as  to  the  conditions  under 
which  plaintiff  would  be  a  passenger  held  not 
cured  by  a  subsequent  charge. — Alabama  City, 
G.  &  A.  Ry.  Co.  v.  Bates  (Ala.)  776. 

•In  determining  the  correctness  of  instruc- 
tions, they  should  be  considered  as  a  whole, 
and,  if  they  are  as  a  whole  free  from  error, 
an  assignment  predicated  on  isolated  paragraphs 
must  fail. — Stearns  &  Culver  Lumber  Co.  v. 
Adams  (Fla.)  156. 

•The  propriety  of  an  instruction  is  to  be  de- 
termined by  a  consideration  of  all  the  instruc- 
tions given  and  the  proven  facts.— Florala  Saw- 
mill Co.  v.  Smith  (Fla.)  332. 

•The  giving  of  abstract  instructions  is  not 
ground  tor  reversal,  unless  they  were  mislead- 
ing.—Florala  Sawmill  Co.  v.  Smith  (Fla.)  332. 

•A  requested  instruction  leaving  out  of  con- 
sideration part  of  the  evidence  pertinent  there- 
to is  properly  refused. — Western  Union  Tele- 
graph Co.  v.  Merritt  (Fla.)  1024. 

In  an  action  by  the  alleged  wife  of  a  dece- 
dent to  recover  on  his  policy' of  insurance,  cer- 
tain instructions  held  erroneous  as  requiring  too 
high  a  degree  of  proof.— Colored  Knights  of 
Pythias  v.  Tucker  (Miss.)  51. 

•In  an  action  for  statutory  penalty  for  fail- 
ure to  properly  maintain  a  private  railway  cross- 
ing, instructions  held  conflicting  and  erroneous. 
—Illinois  Cent.  R.  Co.  v.  McGowan  (Miss.)  55. 

•An  instruction  which  submits  as  a  doubtful 
question  a  matter  on  which  there  is  no  conflict- 
ing evidence  is  improper.— Mobile,  J.  &  K.  C. 
R.  Co.  v.  Jackson  (Miss.)  142. 

•Instructions  not  sustained  by  evidence  are 
properly  refused.— Mobile,  J.  &  K.  C.  R.  Co.  v. 
Jackson  (Miss.)  142. 

•Juries  are  the  judges  of  credibility  of  wit- 
nesses.—Mobile,  J.  &  K.  C.  R.  Co.  v.  Jackson 
(Miss.)  142. 

•An  instruction  which  assumes  a  fact  of 
which  there  is  no  evidence  is  erroneous. — 
Kneale  v.  Lopez  &  Dukate  (Miss.)  715. 

Error  hi  an  action  for  overflowing  land  in  au- 
thorizing recovery  of  whatever  amount  the  jury 
might  think  plaintiff  was  entitled  to  was  cured 
by  an  instruction  that  the  recovery  must  be  war- 
ranted by  the  evidence. — Mississippi  Cent.  R. 
Co.  v.  Magee  (Miss.)  716. 

•The  error  in  an  instruction  for  contestants 
that  testator  must  have  been  "wholly  influenc- 
ed" in  making  the  will  is  cured  by  other  in- 
structions that  in  order  to  set  aside  the  will 
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testator  most  have  been  "unduly  influenced."— 
Hitt  v.  Terry  (Miss.)  829. 

•Instructions  must  be  taken  and  construed 
as  a  whole,  and  the  law  deduced  from  all  on  the 
same  point— Hitt  v.  Terry  (Miss.)  829. 

♦On  the  contest  of  a  will,  a  slight  error  in  the 
stntement  of  the  law  in  an  instruction  for  con- 
testants is  cured  by  a  correct  and  emphatic  in- 
struction for  proponent  on  the  same  subject. — 
Hitt  v.  Terry  (Misfl.)  829. 

*An  instruction  in  replevin  held  erroneous  as 
assuming  that  a  sale  under  which  plaintiffs 
claim  was  not  a  bona  fide  one.— Griffin  v.  Grif- 
fin (Miss.)  945. 

TROVER  AND  CONVERSION. 

Cutting  and  removal  of  timber,  see  "Logs  and 
Logging." 

TRUST  DEEDS. 

See  "Chattel  Mortgages";  "Mortgages.'" 
Of  corporations,  see  "Corporations,"  §  3. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Limitations  applicable  to  action  to  enforce  con- 
structive trust,  see  "Limitation  of  Actions," 
§  1. 

Reformation  of  trust  deed,  see  "Reformation  of 
Instruments,"  §  1. 

5  1.    Creation,  existence,  and  validity. 

#  *The  mere  promise  by  one,  without  considera- 
tion, to  purchase  land  for  another,  is  not  a 
contract  out  of  which  a  court  of  equity  will 
raise  a  trust,  when  the  person  buys  the  land 
and  pays  for  it  with  his  own  money  and  takes 
the  deed  to  himself.— Mitchell  v.  Wright  (Ala.) 
473. 

A  contract  to  convey  land  on  performance  of 
certain  conditions  held  to  create  a  constructive 
trust,  breached  by  conveyance  of  the  land  to  a 
third  person.— Lady  Ensley  Coal,  Iron  &  R.  Co. 
v.  Gordon  (Ala.)  983. 

Where  a  widow  at  a  sale  by  the  administrator 
of  her  deceased  husband's  suocession  bid  in  her 
individual  name,  on  a  specific  piece  of  real  es- 
tate, and  it  was  adjudicated  to  her,  she  became 
personally  bound  for  the  price,  and  that  the  ad- 
ministrator, instead  of  requiring  her  to  pay  cash, 
credited  her  with  the  amount  of  her  bid,  cannot 
be  invoked  by  the  children  as  having  the  effect 
of  making  them  purchasers  of  the  land.— War- 
ner v.  Hall  &  Legan  Lumber  Co.  (La.)  108. 

i  2.   Establishment  and  enforcement  of 
trust. 

•The  right  to  enforce  a  constructive  trust 
held  barred  by  laches— Lady  Ensley  Coal,  Iron 

6  R.  Co.  v.  Gordon  (Ala.)  983. 

•A  bill  to  enforce  a  constructive  trust  held 
not  to  state  a  cause  of  action  as  against  a  de- 
murrer because  of  the  bar  of  the  statute  of 
limitations  and  laches.— Lady  Ensley  Coal,  Iron 
&  R.  Co.  v.  Gordon  (Ala.)  983. 

A  contract  binding  an  owner  to  convey  land 
to  an  individual  and  his  associates,  provided 
they,  within  a  specified  time,  should  construct 
a  certain  railroad,  gave  to  the  individual  and 
his  associates  a  right  of  action  on  their  fulfill- 
ing the  conditions.— Lady  Ensley  Coal,  Iron  & 
R.  Co.  v.  Gordon  (Ala.)  983. 

ULTRA  VIRES. 

Acts  of  corporation,  see  "Corporations,"  |  8. 


UNDERTAKINGS. 

See  "Bonds." 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  f$  2,  3. 

UNITED  STATES. 

Adverse  possession  as  against,  see  "Adverse 

Possession,"  8  1. 
Public  land,  see  "Public  Lands,"  8  1- 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USAGES. 

See  "Customs  and  Uaagea," 

VACATION. 

Of  injunction,  see  "Injunction,"  |  4. 
Of  judgment,  see  "Judgment,"  §  6. 

VAGRANCY. 

Competency  of  witnesses  in  prosecution  for.  s*e 

"Witnesses,"  8  1. 
Harmless  error  In  rulings  in  prosecution  for. 

see  "Criminal  Law,"  8  40. 
Objections  to  evidence  in  prosecution  for.  see 

"Criminal  Law,"  fi  20. 
Special  findings  of  fact  in  prosecution  for.  see 

"Criminal  Law,"  8  5. 


VALUE. 


Limits  of  jurisdiction,  see  "Appeal  and  Er- 
ror," 8  2. 

Relevancy  of  evidence  as  to  value  of  property, 
see  "Evidence,"  8  2. 

VARIANCE 

Between  pleading  and  proof  in  civil  actions, 
see  "Equity,"  8  3. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Enforcement  of  mechanic's  lien  as  against  par- 
chaser,  see  "Mechanics'  LienSj"  8  3. 

Judicial  sale  of  land,  see  "Judicial  Sales." 

Purchasers  at  tax  sale,  see  "Taxation,**  |  9. 

Purchasers  of  property  fraudulently  cooTey- 
ed,  see  "Fraudulent  Conveyances,"  §  2. 

Requirements  of  statute  of  frauds,  see  "Frauds. 
Statute  of,"  8  2. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

8  1.  Requisites  and  validity  of  eoatraet. 

Habits  of  intoxication  not  incapacitating  the 
person  from  attending  to  the  ordinary  trans- 
actions of  life  will  not  avoid  an  agreement  to 
convey  real  estate  on  evidence  that  the  vendo: 
was  sober  at  the  time  and  understood  the  trans- 
action.—Girault  v.  Feucht  (La.)  26. 

•A  promise  of  sale  is  equivalent  to  a  sal*.— 
Stafford  v.  Richard  (La.)  107. 

A  contract  of  sale  of  real  estate  made  limit  r 
duress  is  merely  voidable,  and  is  ratified  by  a 
subsequent  valid  lease  of  the  same  land  bet  we*  n 
the  same  parties.— Harvin  v.  Blackman  tLaj 
525. 
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An  owner  may  sell  his  property  payable  in 
installments  at  long  intervals  and  thereby  trans- 
fer a  valid  title,  though  the  purpose  may  be  to 
provide  for  an  annuity.— Rudolf  v.  Gerdy  (La.) 

598. 

The  sale  of  property  for  an  annuity  which  is 
less  than  the  annual  rental  of  the  property 
may,  none  the  less,  be-  a  valid  sale.— Rudolf  v. 
Gerdy  (La.)  508. 

An  option  to  purchase  real  estate  must  be 
accepted  as  made,  and  the  terms  specified.— 
Elmer  v.  Hart  (La.)  019. 

|  it.    Construction  and  operation  of  con- 
tract. 

•Where,  by  the  terms  of  sale  by  authentic 
act  of  immovable  property,  no  part  of  the  price 
is  payable  in  cash,  and  vendee  in  pa-session  at 
the  time  of  sale  so  continues,  the  sale  and  de- 
livery of  possession  are  complete,  though  vendee 
fails  to  make  the  deferred  payments.— Wells  v. 
Blackman  (La.)  437. 

§  3.    Modification  or  rescission  of  con- 
tract. 

•On  sale  of  real  estate,  the  vendor  may  be 
relieved  if  the  price  given  is  leas  than  one-half 
of  the  value  of  the  property  under  Rev.  Civ. 
Code.  arts.  1801,  1802,  2589.  2590;  and  the 
burden  is  on  the  vendor  to  prove  lesion  beyond 
moiety.— Girault  v.  Feucht  (La.)  20. 

•Where  a  sale  of  real  estate  purports  to  have 
been  made  for  cash,  but  the  evidence  fails  to 
show  any  adequate  consideration,  such  a  sale 
should  be  dissolved  for  nonpayment  of  the  price 
on  default  of  the  purchaser  paying  the  same 
with  interest  by  day  fixed.— Harvin  v.  Black- 
man  (La.)  525. 

f  4.    Performance  of  contract. 

•In  a  suit  to  quiet  title,  held,  that  defendant's 
claim  based  on  an  asserted  default  for  30  years 
in  payment  could  not  be  maintained.— Whitfield 
v.  Lyon  (Miss.)  545. 

8  S.    Rights  and  liabilities  of  parties. 

•Where  the  widow  appears  on  the  face  of  the 
succession  records,  and  the  records  dehors  the 
succession  as  owner  of  land,  and  no  equities  in 
favor  of  the  children  appear,  third  persons  are 
protected  from  attack  by  the  children.— Warner 
v.  Hall  &  Legan  Lumber  Co.  (La.)  108. 

•A  purchaser  in  good  faith  from  the  owner 
of  record,  held  protected  against  an  action  in 
declaration  of  simulation  brought  by  the  forced 
heirs  of  vendor  of  such  owner  of  record.— 
Vital  v.  Andrus  (La.)  217. 

Even  in  the  case  of  simulation,  if  the  act 
be  placed  of  record  and  has  every  appearance 
of  the  real,  a  third  person  cnnnot  be  divested 
of  his  property  after  many  years  have  elapsed. 
—Rudolf  v.  Gerdy  (La.)  598. 

•A  purchaser  of  land  from  a  milling  company 
which  had  made  a  contract  with  a  railway  com- 
pany for  a  snur  track  held  chargeable  with 
knowledge  of  the  terms  of  the  contract,  though 
it  was  not  recorded. — Illinois  Cent.  R.  Co.  v. 
Sanders  (Miss.)  241. 

I  6.  Remedies  of  vendor. 

•A  purchaser  who  refuses  to  accept  a  legal 
title,  and  pay  the  price  as  agreed,  must  pay 
legal  interest  from  his  default.— Metropolitan 
Bank  v.  Times-Democrat  Pub.  Co.  (La.)  022. 

§  7.    Remedies  of  purchaser. 

•Mere  refusal  to  accept  tendered  payments  of 
purchase  money  under  a  contract  for  the  sale 
of  real  estate,  held  not  such  a  repudiation  of 
the  contract  as  gives  the  vendee  a  right  of  ac- 
tion when  the  time  for  conveyance  has  not  ar- 
rived.—Hall  v.  Northern  &  Southern  Co.  (Fla.) 
178. 


•Where  a  contract  is  made  to  convey  land, 
and  the  vendor  conveys  his  rights  to  a  third 
party,  the  conveyance  is  subject  to  the  valid 
rights  of  the  contract  vendee,  and  the  convey- 
ance does  not  necessarily  render  it  impossible 
for  the  contract  to  be  observed. — Hall  v.  North- 
ern &  Southern  Co.  (Fla.)  178. 

Where  a  contract  for  the  sale  of  land  provides 
that,  on  payment  of  the  first  deferred  payment, 
the  second  parties  shall  be  entitled  to  take  pos- 
session and  cut  timber  thereon,  a  declaration 
in  an  action  for  breach  of  the  contract  should 
allege  that  plaintiff  is  entitled  to  take  posses- 
sion and  that  possession  has  been  denied  him. — 
Hall  v.  Northern  &  Southern  Co.  (Fla.)  178. 

•General  allegations  that  a  vendor  wholly  re- 
fused to  carry  out  his  contract  should  be  takeu 
in  connection  with  specific  allegations  of 
breaches,  and,  If  the  specific  allegations  are 
insufficient,  the  general  allegations  also  fail.— 
Hall  v.  Northern  &  Southern  Co.  (Fla.)  178. 

•If  the  right  to  take  possession  of  land  con- 
tracted to  be  sold  is  dependent  on  a  contingency,, 
there  should  be  allegations  that  the  contingency 
has  happened,  and  an  effort. made  to  take  pos- 
session without  success,  to  plaintiff s  injury.— 
Hall  v.  Northern  &  Southern  Co.  (Fla.)  178. 

The  burden  is  on  the  vendor  to  prove  lesion 
beyond  moiety  by  evidence  peculiarly  strong 
and  convincing,  and  the  highest  estimates  can- 
not be  adopted  as  the  measure  of  value.— Suc- 
cession of  Witting  (La.)  000;  Amiss  v.  Wit- 
ting's  Ex'rs,  Id. 

VENUE. 

Change  of  venue  in  criminal  prosecutions,  see 
"Criminal  Law,"  §  21/&. 

Proof  of,  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  10. 

Venue  of  action  against  railroad  company,  for 
trespass,  see  "Railroads,"  §  1. 

Venue  of  action  for  negligence  of  corporation, 
see  "Corporations,"  §  3. 

I  1.  Nature  or  subject  of  aetion. 

In  an  action  on  an  award,  brought  in  the  pre- 
cinct wherein  the  award  was  made,  the  cause 
of  action  held  to  have  accrued  in  that  precinct, 
within  Civ.  Code  1890,  §  2009.— Moody  v.  Hun- 
toon  (Ala.)  452. 

f  2.  Domicile  or  residence  of  parties. 

A  defendant  in  a  suit  in  equity,  brought  in 
by  amendment,  may  not  obiect  except  for  fraud, 
that  the  suit  is  not  brought  in  the  proper  dis- 
trict prescribed  by  Civ.  Code  1890,  §  070.— 
Prestridge  v.  Wallace  (Ala.)  970. 

§  3.    Chancre  of  venue  or  place  of  trial. 

•Gen.  St.  1900.  ft  1471,  authorising  change  of 
venue  for  prejudice  in  a  judge,  means  a  preju- 
dice against  a  party  to  the  cause,  and  not  a 
prejudice  growing  out  of  the  business  relations 
of  the  judge  or  a  mere  interest  in  an  abstract 
question.— Purvis  v.  Frink  (Fla.)  171. 

In  a  chancery  cause  an  application  for  change 
of  venue  under  Gen.  St.  1900,  §  1471,  for  prej- 
vdice  of  the  jitdse,  held  properly  denied. — 
Purvis  v.  Frink  (Fla.)  171. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  'Trial," 
§  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 

ft  30;  "Homicide."  §  15. 
In  replevin,  see  "Replevin,"  ft  2. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error/'  §  10. 
Setting  aside,  see  "New  Trial,"  {  L 
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VERIFICATION. 

Of  claim  for  injuries  to  live  stock  in  transpor 

tation.  see  "Carriers,"  I  6. 
Of  pleading,  see  "Equity/'  f  3. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  §  7 

VILLAGES. 

See  "Municipal  Corporations." 


See  "Elections." 


VOTERS. 


WAGES. 


See  "Master  and  Servant,"  §  2. 

WAIVER. 

See  "Estoppel." 

Of  objection!  to  particular  acts,  instruments, 

or  proceeding: 
See  "Equity,"  §  3. 

Default  by  mortgagee,  see  "Mortgages,"  §  5. 
Error  waived  in  appellate  court,  see  "Appeal 
and  Error,"  f  20. 

Of  rights  or  remedies. 
See  "Insurance,"  8  7. 

Claim  for  injuries  to  live  stock  in  transporta- 
tion, see  "Carriers,"  g  6. 
Exemption  from  execution,  see  "Exemptions," 

Exemption  of  homestead,  see  "Homestead."  |  2. 
Right  to  appeal,  see  "Appeal  and  Error,"  j  3. 

WARDS. 

See  "Guardian  and  Ward." 

WARNING. 

A  gainst  trespass,  see  "Trespass,"  J  3. 
Of  danger  to  servant,  see  "Master  and  Servant," 
§  6. 

WARRANTY. 

By  Insured,  see  "Insurance,"  §  6. 
On  sale  of  goods,  see  "Sales,"  §  5. 

WATERS  AND  WATER  COURSES. 

See  "Drains";  "Levees." 

Construction  of  instructions  in  action  for  over- 
flow, see  "Trial,"  §  4. 

}  1.   Artificial    ponds,    reservoirs,  and 
channel!,  dams,  and  flowage. 

One  cannot  recover  for  damages  to  his  land 
caused  by  an  overflow  occurring  before  he  ac- 
quired title. — Mississippi  Cent.  R.  Co.  v.  Ma  gee 
(Miss.)  716. 

In  an  action  for  overflowing  land,  plaintiff  can 
recover  only  the  damages  occurring  up  to  the 
bringing  of  the  suit. — Mississippi  Cent.  R.  Co. 
v.  Alagee  (Miss.)  716. 

In  an  action  for  overflowing  laud,  it  was  im- 
proper to  receive  evidence  as  to  injury  to  land 
not  alleged  to  have  been  damaged. — Mississippi 
Cent.  It.  Co.  v.  Mugee  (Miss.)  71*!. 


WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";  "Municipal  Cor- 
porations," |S  6,  6. 

WEAPONS. 

In  a  prosecution  for  carrying  concealed  weap- 
ons, whether  or  not  certain  witnesses  saw  de 
fendant  have  a  weapon  held  immaterial — 
Harris  v.  State  (Ala.)  749. 

WIDOWS. 

Right  to  redeem  from  mortgage  executed  by 
husband,  see  "Mortgages,"  $  6. 


WILLS. 


"Executors 


See  "Descent  and  Distribution"; 

and  Administrators." 
Conclusiveness  of  adjudication  in  will  contest 

see  ''Judgment,"  f  9. 
Consolidation  of  action  by  heirs  for  possession 

with  probate  proceedings,  see  "Action."  S  2. 
Construction    and    execution    of    trusts,  see 

"Trusts." 

Construction  of  instructions  on  will  contest,  see 
"Trial,"  |  4. 

I  1.   Testamentary  capacity. 

•Want  of  testamentary  capacity  before  and 
after  the  execution  of  a  will  held  not  material, 
where  testator  had  such  capacity  when  the  ail! 
was  executed.— Lum  v.  Lasch  (Miss.)  559. 

•That  testator  bequeathed  his  property  to  h» 
servant  held  not  indicative  of  unsoundness  of 
mind.— Lum  v.  Lasch  (Miss.)  559. 

i  2.   Requisites  and  validity. 

Under  Code  1906,  §  2004,  relating  to  the  ad- 
mission to  probate  of  foreign  wills,  all  the 
rights  to  be  derived  through  the  will  must  be  de- 
rived from  its  terms  administered  according  to 
the  law  of  Mississippi  so  far  as  it  affects  prop- 
erty situated  here,  though  formal  proof  of  da* 
execution  of  the  will  is  dispensed  with.— Heard 
v.  Drennen  (Miss.)  243. 

•Under  Rev.  Code  1871,  SS  1101,  2388,  a  de- 
vise to  a  subscribing  witness  to  a  will  held  not 
to  render  the  will  void,  but  only  the  devise,  and 
the  witness  competent  to  establish  the  execu- 
tion of  the  will.— Swanzy  v.  Kolb  (Miss.)  549. 

The  words  "otherwise  be  proved,"  in  Rer. 
Code  1871.  |  1101,  making  void  bequest  to  sut- 
scribing  witnesses,  held  to  refer  to  the  execution 
of  the  will,  and  not  to  proof  of  its  contents.— 
Swanzy  v.  Kolb  (Miss.)  549. 

•The  word  "credible,"  in  Rev.  Code  1871.  f 
2388,  relating  to  the  subscription  of  wills. 
synonymous    with  "competent." — Swanzy  v. 
Kolb  (Miss.)  549. 

•Where  a  will  is  made  by  a  patient  in  favor 
of  his  physician  to  the  exclusion  of  relatives  to 
whom  ordinarily  his  property  would  go.  with  no 
reason  appearing  why  such  exclusion  should  oc- 
cur, it  is  presumed  on  grounds  of  public  doIwt 
that  the  will  is  void.— Hitt  v.  Terry  (Misn.)  82* 

•Evidence  in  the  contest  of  a  will  for  undce 
influence  by  testator's  physician,  the  princifal 
beneficiary,  held  sufficient  to  sustain  a  verdi-t 
against  its  validity.— Hitt  v.  Terry  (Miss.) 

•On  contest  of  a  will,  the  jury  may  take  in- 
to consideration  the  unnatural  doss  of  the  will  is 
connection  with  the  evidence  as  to  the  relation 
of  the  parties  and  the  state  of  feeling  between 
testator  and  his  relatives.— Hitt  v.  Terry  (Misai 
829. 


•Point  annotated.  See  syllabus. 


Digitized  by  Google 


INDEX. 


1135 


I  3.    Probate,  establishment,  .and  annul. 

The  courts  of  Louisiana  are  not  authorized  to 
order  the  execution  of  an  alleged  will  of  a  per- 
son domiciled  in  Louisiana  on  the  production  be- 
fore them  of  an  order  of  a  foreign  country  pro- 
bating the  same.— Succession  of  Drysdale  (La.) 
873. 

•Rev.  Civ.  Code,  art.  1689,  does  not  apply  to 
probating  of  wills  of  persons  who  were  domicil- 
ed in  and  died  in  the  state  which  happened  to 
have  been  made  in  a  foreign  country  or  a  sister 
6tate,  but  such  wills  must  be  primarily  proved 
or  probated  in  Louisiana.— Succession  of  Drys- 
dale (La.)  873. 

•The  last  wills  of  persons  domiciled  in  Lou- 
isiana should  be  proved  primarily  by  the  courts 
of  such  state,  though  made  by  such  persons  in 
a  foreign  country  or  in  a  sister  state.— Succes- 
sion of  Drysdale  (La.)  873. 

An  instruction  that  the  law  does  not  require 
contestants  to  prove  that  testator  was  insane  at 
the  time  of  the  execution  of  the  will  is  not  sub- 
ject to  the  objection  that  it  excludes  the  idea 
that  the  will  would  be  valid  if  made  during  a 
lucid  interval.— Hitt  v.  Terry  (Miss.)  820. 

An  instruction  for  contestants,  requiring  pro- 
ponent to  prove  "by  a  clear  preponderance  of 
evidence"  that  testator  at  the  time  he  signed  the 
will  knew  the  contents  thereof,  is  not  prejudi- 
cial error.— Hitt  v.  Terry  (Miss.)  829. 

Where  the  issues  on  the  contest  of  a  will  were 
whether  testator  was  of  sound  and  disposing 
mind,  and  whether  he  was  unduly  influenced  by 
the  principal  beneficiary,  and  the  evidence  is 
full  and  conclusive  on  both  issues,  instructions 
as  to  presumptions  and  burden  of  proof  are  im- 
material.—Hitt  v.  Terry  (Miss.)  829. 

In  a  will  contest,  held  error  to  exclude  tes- 
timony of  testator's  widow  that  there  had  been 
no  undue  influence  exercised  by  her  or  other 
beneficiaries.— Jamison  v.  Jamison  (Miss.)  94u. 

5  4.    Righti  and  liabilities  of  devisees 
and  legatees. 

Under  the  facts,  held,  that  sale  by  a  life  ten- 
ant under  a  will  giving  him  power  to  sell  for 
reinvestment  was  not  void  so  as  to  entitle  the 
remaindermen  to  the  land.— Whitfield  v.  Lyon 
(Miss.)  545. 

Under  the  facts,  held,  a  life  tenant  could 
mortgage  part  of  the  land  to  raise  money  to 
pay  taxes.— Whitfield  v.  Lyon  (Miss.)  545. 


witness  against  her  husband  in  a  prosecution 
for  vagrancy. — Thomas  v.  State  (Ala.)  771. 

In  an  action  to  foreclose  a  mortgage,  held  not 
error  to  refuse  to  strike  certain  testimony  as 
concerning  the  relation  of  attorney  and  client.— 
Herrin  v.  Abbe  (Fla.)  183. 

•Under  Rev.  Civ.  Code,  art.  2281,  a  husband 
cannot  give  testimony  as  to  his  pecuniary  con- 
dition in  proceedings  for  the  allowance  of  ali- 
mony to  a  wife  in  an  action  for  separation 
from  bed  and  board,  and  where  evidence  on 
that  subject  has  been  received  from  Mm.  the 
court  will  not  give  it  effect,  though  no  bill  of 
exceptions  has  been  reserved— Nissen  v.  Far- 
quhar  .  (La.)  679. 

|  2.  Examination. 

•Question  asked  accused's  character  witness  on 
cross-examination  held  proper.— Way  v.  State 
(Ala.)  273. 

Under  Civ.  Code  1907, .«  1795.  evidence  that 
a  witness  had  been  convicted  of  burglary  and 
petit  larceny,  while  an  impeachment  of  the^ wit- 
ness, only  affects  his  credibility.-Wynne  v. 
State  (Ala.)  459. 

•In  a  murder  case,  a  question  "What  did  you 
take  that  pistol  there  for?"  asked  accused  on 
cross-examination,  held  properly  allowed.— Hays 
v.  State  (Ala.)  471. 

On  a  trial  for  rape,  notwithstanding  the  ad- 
mission of  certain  testimony  by  prosecutrix,  de- 
fendant held  not  entitled  to  cross-examine  prose- 
cutrix as  to  acts  of  intercourse sw«t*  other •  mm 
subsequent  to  the  alleged  rape.-Griffin  v.  State 
(Ala.)  481. 

•In  condemnation  proceedings,  cross-examina- 
tion to  test  the  accuracy,  reasonableness,  and 
credibility  of  testimony  held  proper.-Enterprise 
Lumber  Co.  v.  Porter  &  Newton  (Ala.)  i  »3. 

•■The  propriety  of  allowing  a  leading  Question  • 
for  the  purpose  of  impeaching  another  witness 
is  within  the  discretion  of  the  court.— Washing- 
ton v.  State  (Ala.)  778. 

Defendant  cannot  complain  of  the  .answer  to 
a  lending  question  where  the  generality  of  the 

_   i  j     u-««     Kaah     Ahviaton     hV  nrOlMfr 


WITHDRAWAL 


In^c^taw  bS.  obviated  by'  proper 
ctos^xan^nation.-Washington  v.  State  (Afa.) 
778. 


Of  subscription  to  corporate  stock,  see  "Corpo- 
rations," g  1. 

WITNESSES. 

See  "Evidence." 

Attestation  of  deed,  see  "Deeds,"  §  1. 

Experts,  see  "Evidence,"  §  9. 

Interpreter  as  witness  before  grand  jury,  see 

"Grand  Jury." 
Opinions,  see  "Evidence,"  §  9. 
Testimony  of  accomplices,  see  "Criminal  Law, 

§  14. 

6    1.  Competency. 

Asking  an  administrator  if  he  had  not  ad- 
mitted that  certain  mouey  borrowed  by  decedent 
■was  used  in  making  a  specified  investment  is 
not  improper  ns  calling  for  testimony  ns  to 
transactions  with  a  person  since  deceased  with- 
in Civ.  Code  1806,  §  1704.— Blue  v.  Blue  (Ala.) 
751. 

•Under  Acts  1003,  p.  32,  making  a  married 
woman  a  competent  witness  against  her  hus- 
band in  certain  cases,  a  wife  is  a  competent 


objectionable  as  leading.— Hill  v.  State  (Ala.) 
864. 

•In  a  prosecution  for  manslaughter,  in  which 
a  witness  on  redirect  examination  stated  what 
defendant  had  said  in  the  nature  of  a  confession 
about  the  killing,  a  further  question,  What  was 
it  the  defendant  said?"  was  proper  in  the  inter- 
est of  greater  certainty,  though  repetitious.— 
Hill  v.  State  (Ala.)  864. 

•The  court  has  a  discretion  to  stop  counsel 
from  indefinitely  prolonging  a  cross-examina- 
tion.—State  v.  Wren  (La.)  00. 

•Compelling  accused  to  put  his  foot  in  a  track 
for  the  purpose  of  identifying  him  held  not  ob- 
jectionable as  compelling  hhn  to  be  a  witness 
against  himself,  or  to  give  evidence  against 
himself,  in  violation  of  Const.  U.  S.  Amend,  o, 
and  Const.  Miss,  1800,  §  26.-Magee  v.  State 
(Miss.)  520. 

§  3.    Credibility,   impeachment,  contra- 
diction, and  corroboration. 

•Where  evidence  impeaching  a  witness  is 
offered,  held  competent  to  introduce  evidence  of 
witness'  good  character  for  truth  and  veracity. 
—Watson  v.  State  (Ala.)  232. 

•A  witness  cannot  be  asked  if  he  is  not  un- 
der indictment  for  a  crime— Watson  v.  Stute 
(Ala.)  232. 


•Point  annotated.  See  sjrllabna. 
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In  a  proceeding  to  lay  ont  a  highway,  where 
the  owner  of  land  to  be  taken  had  testified  as  to 
its  value,  he  could  be  a«ked  on  cross-examination 
at  what  price  he  had  assessed  it.— Gayle  v. 
Court  of  County  Comrs  (Ala.)  261. 

♦It  is  competent  on  cross-examination  to  in- 
quire of  a  witness  touching  his  conviction  for 
crime:  his  answers  being  subject  to  contradic- 
tion under  Civ.  Code  1907,  5  1796.— Wynne  v. 
State  (Ala.)  459. 

Where  H.  had  testified  to  his  marriage  and 
cohabitation  with  defendant,  he  was  properly 
asked  on  cross-examination  if  he  had  not  rep- 
resented himself  to  be  unmarried ;  and  evidence 
was  admissible,  on  laying  a  proper  predicate, 
to  show  transactions  by  him  in  which  he  had 
so  held  himself  out— Stodenmeyer  v.  Hart  (Ala.) 
488. 

•Where  a  witness  for  the  state  testified  that 
she  did  not  know  that  defendant  had  ever 
whipped  her,  it  was  not  error  to  allow  the  prose- 
cuting attorney,  after  stating  that  he  was  sur- 
prised by  the  testimony,  to  ask  the  witness  if 
she  did  not  tell  him  in  the  jury  room  the  day 
before  that  defendant  had  beaten  her  a  number 
of  times.— Washington  v.  State  (Ala.)  778. 

•The  testimony  of  a  witness  in  a  murder  case 
should  not  be  disregarded  entirely  because  of 
false  swearing  to  a  material  fact,  unless  it  was 
willfully  done.— Patton  v.  State  (Ala.)  862. 

•The  defense  should  be  permitted  to  recall 
a  state's  witness  to  lay  the  foundation  for  im- 
peachment.— Johnson  v.  State  (Fla.)  154. 

•Because  of  the  failure  of  the  Legislature  to 
enact  section  1463  of  the  Dummy  Code,  and 
because  of  the  omission  from  Code  1906  of 
Annotated  Code  1892,  §  1463,  there  is  no  author- 
ity for  a  justice  of  the  peace  to  reduce  to  writ- 
ing the  testimony  of  witnesses  at  a  committing 
trial  and  certify  the  same  to  the  circuit  court.— 
Scott  v.  State  (Miss.)  251.  _ 

Accused,  desiring  to  contradict  a  state's  wit- 
ness by  proving  that  he  testified  differently  at 
the  committing  trial,  held  not  entitled  to  offer 
the  entire  testimony  of  the  other  witnesses  ex- 
amined at  the  committing  trial.— Scott  v.  State 
(Miss.)  251. 

WORDS  AND  PHRASES. 

"5x16."— Birmingham  &  A.  It.  Co.  v.  Maddox 

&  Adams  (Ala.)  780. 
•"Abandonment    of    homestead." — Gil  more  v. 
.    Brown  (Miss.)  840. 

•"Adverse  possession."— Frick  v.  Harper  (Ala.) 
453. 

•"Alienable."— Thomas  v.  Craft  (Fla.)  594. 
•"Alienating." — Thomas  v.  Craft  (Fla.)  594. 
"Assault  with  intent  to  commit  manslaughter." 

— Feagle  v.  State  (Fla.)  182. 
"Assault  with  intent  to  commit  murder  in  the 

second  degree." — Feagle  v.  State  (Fla.)  182. 
♦"Attempts."— Stokes  v.  State  (Miss.)  627. 
"Called  meeting." — Ryan  v.  City  of  Tuscaloosa 

(Ala.)  638. 
"Child."— Tillery  v.  Tillery  (Ala.)  582. 
"Children."— Succession  of  Roder  (La.)  097. 
•"Competent."— Swanzy  v.  Kolb  (Miss.)  549. 
♦"Corpus  delicti."— Spears  v.  State  (Miss.)  166. 
•"Credible."— Swanzy  v.  Kolb  (Miss.)  549. 
•"Crossing."— Illinois  Cent.  R.  Co.  v.  McGowan 

(Miss.)  55. 

•"Demurrer."— Bryant  v.  Alabama  Great  South- 
ern R.  Co.  (Ala.)  484. 

•"Dwelling  house."— Spears  v.  State  (Miss.)  166. 

"Election.*— State  v.  Skeggs  (Ala.)  2(S8 ;  Meyer 
v.  Green,  Id. 

'•Embezzlement."— Neal  v.  State  (Fla.)  845. 

•"Emblements."— Florala  Sawmill  Co.  t.  J.  T. 
Parrish  &  Bro.  (Ala.)  461. 

•Point  annotate 


*"Ex  post  facto  law."— State  ex  rel.  Labauve  t. 

Michel  (La.)  430. 
"False  pretense."— Young  v.  State  (Ala.)  580. 
♦"Father."— Mount   v.   Tremont   Lumber  Co. 

(La.)  103. 

♦"Forgery  in  second  degree."— Sims  v.  State 
(Ala.)  493. 

♦"General  character."— Way  v.  State  (Ala.)  273. 
♦"General  reputation."— Way  v.  State  lAla.) 
273. 

♦"Grand  larceny." — Thomas  v.  State  (Ala.)  565. 

♦  "House."— State  v.  Skeggs  (Ala.)  268 ;  Meyer 

v.  Green,  Id. 

•"Journal."— State  v.  Skeggs  (Ala.)  268;  Mey- 
er v.  Green,  Id. 

•"Law."— Tennessee  Coal,  Iron  &  R  Co.  v. 
Roussell  (Ala.)  866. 

"Licensee." — Gainesville  &  Gulf  R.  Co.  v.  P-ck 
(Fla.)  1019. 

•"Lumber."— Craze  v.  Alabama  State  Land  Co. 
(Ala.)  479. 

♦"Mother."— Mount  v.  Tremont  Lumber  Co. 
(La.)  103. 

♦"Murder  in  the  first  degree."— Watson  v.  State 
(Ala.)  232. 

"Necessary  plantation  roads."— Illinois  Cent. 
R.  Co.  v.  McGowan  (Miss.)  55. 

♦"Obtaining  money  under  false  pretenses."— 
Young  v.  State  (Ala.)  580. 

"O  N."— Alabama  Great  Southern  R.  Co.  v.  Or- 
gan Power  Co.  (Miss.)  254. 

"Otherwise  be  proved."— Swanzy  v.  Kolb  (Mis*.) 
549. 

♦"Party  aggrieved."— Triche  t.  Labiche  <La.> 
130. 

♦"Petit  larceny."— Thomas  v.  State  (Ala.)  563. 
•"Political  party."— State  ex  rel.  Labauve  v. 

Michel  (La.)  430. 
•"Prejudice."— Purvis  v.  Frink  (Fla.)  171. 
"Premises  which  he  holds  under  lease." — Hir>h 

v.  Valloft  (La.)  103. 
•"Promise  of  sale."— Stafford  v.  Richard  (L».) 

107. 

•"Publish."-State  v.  Barrett  (La.)  1016. 
♦"Residence."— Estopinal  v.  Michel  (La.)  W7; 

Estopinal  v.  Vogt  (La.)  908. 
♦"Res  judicata."— Creegan  v.   Hyman  (Mi«.) 

952 

"Said  bill."-State  v.  Skeggs  (Ala.)  268:  Merer 

v.  Green,  Id. 
♦"Sale."— Stafford  v.  Richard  (La.)  107. 

♦  "Saloons."— Fonrment  v.  State  (Ala.)  26«. 
♦"Seduction."— Hatton  v.  State  (Miss.)  70*. 
♦"Signature."— McGowan  v.  Collins  (Ala.)  22S. 

♦  "Statute  of  limitations."— Tallahatchie  Co  :d- 

ty  v.  Little  (Miss.)  257. 
♦"Subscription."— McGowan  v.  Collins  (Ala.) 
228. 

♦"Utter."— State  v.  Barrett  (La.)  1016. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 

Liens." 

WRITS. 

See_  "Process." 

Particular  trritt. 

See  "Certiorari";  "Execution" :  "Habeas  Cor- 
pus"; "Injunction";  "Mandamus":  "Prohi- 
bition" ;   "Replevin" ;  "Sequestration." 

Certiorari  to  justice  of  the  peace,  see  "Justicrt 
of  the  Peace,"  §  3. 

Writ  of  error,  see  "Appeal  and  Error." 


See  "Torts." 


WRONGS. 
YEAR. 


Esto'.es  for  years,  see  "Landlord  and  Tenant." 
See  syllabus. 
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